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D e a r  S e n a t o r  Fischer:

In r e s p o n s e  to y o u r  r e q u e s t  of M a r c h  23, I h a v e  c o n s i d e r e d  
s e v e r a l  a l t e r n a t i v e s  r e g a r d i n g  an a p p r o p r i a t e  d e f i n i t i o n  of 
" A l a s k a  b i d d e r "  for p u r p o s e s  of the p r e f e r e n c e  p r o v i d e d  in the 
law. T h o  f o l l o w i n g  l a n g u a g e  i3 p r o p o s e d  for y o u r  review:

*Soc. 15. A S  3 7 . 0 5 . 2 3 0 ( 5 )  is a m e n d e d  to read:
(S' an " A l a s k a  b i d d e r , "  for the p u r p o s e  |0F B I D  A W A R D S  

U N D E R  (1) (F ) ) of t h i s  section, is a p e r s o n  w h o
(A) h o l d s  a c u r r e n t  A l a s k a  b u s i n e s s  l i c e n s e ^  | , |
(B) s u b m i t s  a b i d  for g o o d s  or s e r v i c e s  u n d e r  the 

natrj as a p p e a r i n g  o n  h i s  c u r r e n t  A l a s k a  b u s i n e s s  license;, | , )
(C) has, if an i n dividual, d o r . v o d  at l e a s t  50%  o f  

h i s  e a r n e d  income, o r . if ft c o r p o r a t i o n  o r  p a r t n e r s h i p ,  the 
o f f i c e r  or p a r t n e r  s u b m i t t i n g  the b i d  h a s  dej .vod  at  l e a s t  
SOJJ of I'.:;, e a r n e d  income from the o p e r a t i o n  of the b u m  n» 
( M A I N T A I N E D  A P L A C E  O F  B U S I N E S S ]  w i t h i n  the s t a t e  f o r  a 
p e r i o d  o f  nix m o n t h s  I m m e d i a t e l y  p r e c e d i n g  the d a t e  of his 
bid;

w ') provid*-:, sufficient information to clearly
e s t a b l i s h  th a t  for the i n m ^ d i a t e l y  p r e c  rling six m o n t h
p e r i o d ,  ho h a s  b e e n  a c t i v e l y  e n g a g e d ,  in the state, in the 
b u m . < * a s  of p r o v i d i n g  tho g o o d s  a n d / o r  s e r v i c e s  for w h i c h  tho 
b i d  ii b e i n g  s u b mitted; a n d

( E )  i :-  n o t  d e l i n q u e n t .  : n  t h e  p a y m e n t  < f  s t a t e  t . . .

In a d d i t i o n  to the a b o v e  language, you c o u l d  c o n s i d e r  a d d i n g  o n e
a d d i t i o n a l  r e q u i r e m e n t  to a b i d  s u b m i t t e d  b y  a n y o n e  c l a i m i n g  tho 
A l a s k a  b i d d e r  p r e f e r e n c e .  T h a t  r e q u i r e m e n t  w o u l d  b e  for h i m  to 
otato, if for gooas, tho p e r c e n t a g e  w h i c h  will b e  p r o v i d e d  from 
an i n v e n t o r y  m a i n t a i n e d  b y  tho b i d d e r  in tho state, and, if for 
s ervices, the p e r c e n t a g e  w h i c h  will b e  p e r f o r m e d  in A l a ska. T h o
o b v i o u s  q u e s t i o n  then in, w h a t  g o o d  is th i s  i n f o r m a t i o n ?
P o s s i b l y ,  you c o u l d  n d d  a n o t h e r  s t i p u l a t i o n  to the a b o v e  
s t a t u t o r y  l a n g u a g e  w h e r e b y  a b i d d e r  for g o o d s  w o u l d  b o  r e q u i r e d
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to d e l i v e r  a c e r t a i n  p e r c e n t a g e  f r o m  an i n v e n t o r y  i n  A l a s k a  or a 
b i d d e r  for s e r v i c e s  w o u l d  b e  r e q u i r e d  to p e r f o r m  a c e r t a i n  
p e r c e n t a g e  of  the s e r v i c e s  in Alaska. U n f o r t u n a t e l y ,  a 
r e q u i r e m e n t  of th i s  n a t u r e  c o u l d  p o s s i b l y  p r o d u c e  a w o r s e  
q u a g m i r e  t h a n  a n y t h i n g  e l s e  b e c a u s e  t h e r e  w i l l  b e  so m e  b i d s  w h e r e  
all of the g o o d s  s h o u l d  be  d r o p  s h i p p e d  f r o m  the l o w e r  s t a t e s  
r e g a r d l e s s  o f  w h o  the b i d d e r  w a s  and o t h e r s  w h e r e  1 0 0 %  c o u l d  be 
d e l i v e r e d  f r o m  i n v e n t o r i e s  in Alaska. T h e  sa m e  t h i n g  w o u l d  also 
be  tr u e  on some o f  the s e r v i c e s  c o n t r a c t s .

It a p p e a r s  t h a t  if the L e g i s l a t u r e  w a n t s  to m a i n t a i n  the " A l a s k a  
b i d d e r "  p r e f e r e n c e ,  you c a n  o n l y  go so far w i t h o u t  c r e a t i n g  m o r e  
a d m i n i s t r a t i v e  p r o b l e m s  t h a n  a n y t h i n g  else. If you d e c i d e  to go 
w i t h  so m e  of the m o r e  s t r i n g e n t  r e q u i r e m e n t s  s u g g e s t e d  above, a 
p e n a l t y  s h o u l d  b e  a d d e d  to the law for a b i d d e r  s u b m i t t i n g  f alse 
i n f o r m a t i o n  w h e n  s e e k i n g  the " A l a s k a  b i d d e r "  p r e f e r e n c e .  I w o u l d  
s u g g e s t  t h a t  the i n d i v i d u a l  s u b m i t t i n g  the f a l s e  i n f o r m a t i o n  be 
b a r r e d  and a n y  c o m p a n y  for w h i c h  he v/as a m a j o r i t y  s t o c k h o l d e r  or 
an o f f i c e r  b e  b a r r e d  f r o m  b e i n g  able to a p p l y  for " A l a s k a  b i d d e r "  
p r e f e r e n c e  for a p e r i o d  of 10 years. T e n  y e a r s  m a y  s e e m  a l i t t l e  
stiff, how e v e r ,  if the p e n a l t y  is n o t  s u f f i c i e n t l y  severe, the 
b i d d e r  m a y  d e c i d e  i t ' s  w o r t h  the g a m b l e  to f a l s i f y  an 
o p p l i c a t i o n .

I h o p e  that these s u g g e s t i o n s  a r e  of some a s s i s t a n c e  as you 
c o n s i d e r  th i s  v e r y  d i f f i c u l t  issue. If I c a n  be  of a s s i s t a n c e  in 
the future, feel free to c o n t a c t  me.

V e r y  t r u l y  yours,

G a r y  L. J e n k i n s
D i r e c t o r ,  G o v e r n m e n t a l  R e l a t i o n s  
A l a s k a
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Re: S u r e t y  B o n d i n g  B i l l s

D e a r  S e n a t o r  F i s c h e r :

W e  u n d e r s t a n d  t h a t  your c o m m i t t e e  wi l l  take up SB 45, 
and a p o s s i b l e  c o m m i t t e e  s u b s t i t u t e  for SB 414, as well as a n e w  
SB 869, n e x t  week. U n f o r t u n a t e l y ,  I w i l l  h a v e  to be o u t - o f - t o w n  
b e c a u s e  of  f e d e r a l  c o u r t  s e t t i n g s ,  but I w a n t e d  to g i v e  the 
C o m m i t t e e  s o m e  e x p r e s s i o n  w i t h  r e g a r d  to the t h r e e  b i l l s  on 
b e h a l f  of the A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n .

SB 869 w o u l d  s e r v e  the u s e f u l  p u r p o s e  of a l l o w i n g  an 
a p p l i c a n t  for a s u r e t y  b o n d  to kn o w  the r e a s o n s  for a d e n i a l ,  and 
p r e s u m a b l y  w o r k  to o v e r c o m e  them, w h e n  he or she is not g r a n t e d  a 
b o nd. H o w e v e r ,  c a n d i d  a n d  full d i s c l o s u r e  of all su c h  a d v e r s e  
i n f o r m a t i o n  c o u l d  r e s u l t  in e m b a r r a s s m e n t  to the a p p l i c a n t  and 
p o s s i b l e  a s s e r t i o n s  of l i a b i l i t y  a g a i n s t  the c o m p a n y .  T h e  
p r o b l e m s  w i t h  r e g a r d  to the h a n d l i n g  of s u c h  a d v e r s e  i n f o r m a t i o n  
h a v e  b e e n  the s u b j e c t  of l e n g t h y  c o n s i d e r a t i o n  by the i n d u s t r y  
a n d  by the N a t i o n a l  A s s o c i a t i o n  of I n s u r a n c e  C o m m i s s i o n e r s .  T h e  
N A I C  has a d o p t e d  a m o d e l  p r i v a c y  act, m a k i n g  c l e a r  that a d v e r s e  
u n d e r w r i t i n g  i n f o r m a t i o n  m u s t  be m a d e  a v a i l a b l e ,  but s t i p u l a t i n g  
h o w  the i n f o r m a t i o n  is to be kept and the c i r c u m s t a n c e s  u nder 
w h i c h  it is d i v u l g e d ,  and p r o t e c t i n g  the p e r s o n s  and c o m p a n i e s  
i n v o l v e d  f r o m  l i a b i l i t y  for m e e t i n g  the r e q u i r e m e n t s  of tho 
s t a t u t e .  T h e  A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n  s u p p o r t s  the m o del 
b ill. O b v i o u s l y ,  w h a t  th i s  c o m m e n t  is l e a d i n g  to, is that the 

bill b e f o r e  you r e q u i r e s  d i v u l g e n c e  of a d v e r s e  i n f o r m a t i o n  in o n e  
v e r y  l i m i t e d  line of the i n s u r a n c e  b u s i n e s s ,  and d o e s  not c o n t a i n  
a ny of the w e l l  t h o u g h t  out p r o v i s i o n s  that h a v e  b e e n  i n c l u d e d  in
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the m o d e l  act. W e  w o u l d  u r g e  t h a t  the C o m m i t t e e  c o n s i d e r  the 
m o d e l  a c t  if it w a n t s  to r e q u i r e  the k i n d  of d i s c l o s u r e  th a t  SB 

869 w o u l d  e n t a i l .

A n  a l t e r n a t i v e ,  and m u c h  less d e s i r a b l e  ( b e c a u s e  p i e c e­
meal )  a p p r o a c h ,  w o u l d  be to r e q u i r e  th a t  the i n f o r m a t i o n  be 
r e t a i n e d  by  the ins u r e r ,  and to a l l o w  the D i r e c t o r  of  I n s u r a n c e  
on i n v e s t i g a t i o n  to r e v i e w  the i n f o r m a t i o n  and m a k e  s u c h  u s e  of 
it as is a p p r o p r i a t e  u n d e r  the c i r c u m s t a n c e s .

T u r n i n g  to SB 414 as r e w r i t t e n  in the w o r k  d r a f t  pa p e r ,  
we u n d e r s t a n d  the m o t i v a t i o n s  b e h i n d  the d r a f t ,  but w e  w o u l d  u r g e  
the C o m m i t t e e  to be c a r e f u l  th a t  it is o b t a i n i n g  a d e q u a t e  i n f o r­
m a t i o n  c o n c e r n i n g  the c o s t  of s u c h  u n d e r t a k i n g ,  and a l s o  t h a t  the 

C o m m i t t e e  c o n s i d e r  the d e g r e e  to w h i c h  it w i s h e s  a g o v e r n m e n t  
a g e n c y  to d e t e r m i n e  the e x t e n t  of its i n v o l v e m e n t  in t h e  p r i v a t e  
m a r k e t .  S p e a k i n g  to the l a t t e r  p o i n t  first, p r o p o s e d  S e c t i o n  
4 5 . 7 1 . 0 7 0 ( 3 ) ,  m a k e s  o n e  of the c o n d i t i o n s  for i s s u a n c e  of a 
g u a r a n t e e  of a s u r e t y  bond, t h a t  "the p e r s o n  is n o t  a b l e  to 
o b t a i n  t h e  bo n d  on r e a s o n a b l e  t e r m s  and c o n d i t i o n s  f r o m  a 
c o r p o r a t e  s u r e t y  ...". W h a t  th a t  m e a n s  in p r a c t i c a l  e f f e c t  is 
th a t  the e x e c u t i v e  d i r e c t o r  of the n e w  a g e n c y  w i l l  d e t e r m i n e  w h a t  
is r e a s o n a b l e  as a p r i c e  or c o n d i t i o n  o n  the i s s u a n c e  of a 
c o r p o r a t e  s u r e t y ,  and wi l l  t h e r e f o r e  d e t e r m i n e  the e x t e n t  to 
w h i c h  the a g e n c y  c o m p e t e s  by p e n e t r a t i n g  the m a r k e t .  T n i s  
a s s u m e s ,  then, t h a t  t h e r e  is a c o m p e t i t i v e  p r i v a t e  m a r k e t .  T h e  
a l t e r n a t i v e  w o u l d  be to m a k e  s u b p a r a g r a p h  (3) read, "the p e r s o n  
is n o t  a b l e  to o b t a i n  the b o n d  f r o m  a c o r p o r a t e  s u r e t y  ...". 
T h i s  w o u l d  m a k e  the S t a t e  the s u r e t e r  of la s t  r e s o r t ,  but not the 
s u r e t e r  of a n y  and all who m a y  be d i s s a t i s f i e d  w i t h  the p r i v a t e  
m a r k e t ' s  r a t e s  and can c o n v i n c e  a g o v e r n m e n t  e m p l o y e e  to i s s u e  a 
b o n d  on b e t t e r  terms.

T h e  c o n c e r n  a b o u t  the c o s t  of the n e w  e n t e r p r i s e  is 
g e n e r a t e d  in p a r t  b e c a u s e  the a v a i l a b l e  f i g u r e s  c o n c e r n i n g  the 
c o s t  of t h e  S B A  p r o g r a m  c o m e  f r o m  the S B A  itself. A s  w e  a r e  all 
a w a r e ,  the S B A  b u d g e t  is u n d e r  r e v i e w  a n d  the a g e n c y  h a s  an 
i n c e n t i v e  to m a k e  the net c o s t  of t h eir p r o g r a m  l o o k  small. W e  
a r e  u n a w a r e  o f  a n y  s t a t i s t i c s  w h i c h  c o r r o b o r a t e  t h e  a g e n c y ' s  
a s s e r t i o n  t h a t  g o v e r n m e n t  b i d s  a r e  10% lower b e c a u s e  of the
p r o g r a m ,  a n d  w h e n  l o o k i n g  at t h eir c o s t  d a t a ,  it s e e m s  i n c r e d i b l e  
that t h e y  h a v e  h a d  as m a n y  e m p l o y e e s  o v e r  as m a n y  y e a r s  as t h e y
r e p o r t ,  at no g r e a t e r  c o s t  t h a n  they report. O n e  s u s p e c t s  th a t
m u c h  of the v e r y  s u b s t a n t i a l  i n d i r e c t  c o s t  of the p r o g r a m  is not 

b e i n g  a l l o c a t e d  in th i s  study. S i n c e  we d o  not h a v e  i n d e p e n d e n t  
n u m b e r s  to c h a l l e n g e  the S B A ' s  i n t e r n a l  s t u d y  w ith, it is p e r h a p s  
e n o u g h  to n o t e  t h a t  o n e  c o u l d  h a v e  h a d  m o r e  c o n f i d e n c e  in the
n u m b e r s  if t h e y  had be e n  f o u n d  in a G A O  report.
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A f u r t h e r  c o n c e r n  w i t h  SB  414, as w r i t t e n ,  is t h a t  it 
w i l l  t e n d  n o t  o n l y  to c o s t  the S t a t e  s u b s t a n t i a l l y  in f a i l e d  
c o n t r a c t s  and d e l a y s  on g o v e r n m e n t  c o n s t r u c t i o n ,  b u t  that it w i l l  
a l s o  a d v e r s e l y  a f f e c t  s m a l l  c o n t r a c t o r s  w h o  h a v e  a c h i e v e d  a 
p r o v e n  t r a c k  r e c o r d  and h a v e  b o n d i n g  c a p a c i t y .  T h o s e  c o n t r a c t o r s  
w i l l  n o t  be a b l e  to c o m p e t e  e f f e c t i v e l y  w i t h  c o n t r a c t o r s  w h o  w i l l  
q u a l i f y  for this p r o g r a m ,  l a r g e l y  for the v e r y  r e a s o n s  w h i c h  
q u a l i f y  t h e m  for b o n d i n g :  t h e y  wi l l  be b e t t e r  c a p i t a l i z e d ,  h a v e  a 
p r o v e n  w o r k  fo r c e ,  own their e q u i p m e n t ,  a n d  g e n e r a l l y  have, a n d  
n e e d  to p a y  for, the t h i n g s  w h i c h  c o n v i n c e  a b o n d i n g  c o m p a n y  t h a t  
t h e y  are not g o i n g  to fail in a p r o p o s e d  c o n t r a c t .  B e c a u s e  the 
S t a t e  is r e s p o n s i b l e  for so m u c h  of the c o n s t r u c t i o n  a c t i v i t y  in 
A l a s k a ,  d e p e n d i n g  u p o n  h o w  the p r o g r a m  is a d m i n i s t e r e d ,  it c o u l d  
h a v e  a v e r y  a d v e r s e  i m p a c t  on our g o o d  c o n t r a c t o r s .  S p e c i f i­

cally, w e  d r a w  the C o m m i t t e e ' s  a t t e n t i o n  to the fact that 
p r o p o s e d  S e c t i o n  4 5 . 7 1 . 0 7 0  p r o m i s e s  b i d  bon d s ,  p a y m e n t  bo n d s ,  and 
p e r f o r m a n c e  b o n d s  on c o n t r a c t  up to O n e  M i l l i o n  D o l l a r s ,  but o n l y  
t o  c o n t r a c t o r s  w h o s e  g r o s s  r e v e n u e  f o r  t h e  m o s t  r e c e n t l y  
c o m p l e t e d  f i s c a l  ye a r  w a s  not in e x c e s s  of that sa m e  figure. It 
s e e m s  l i k e l y  that, in an e f f o r t  to a l l o w  c o n t r a c c o r s  to g a i n  
e x p e r i e n c e  on l a r g e r  p r o j e c t s ,  the S t a t e  wi l l  g u a r a n t e e  the 
p e r f o r m a n c e  of c o n t r a c t o r s  w h o  a r e  e x t e n d e d  w e l l  b e y o n d  their 
c a p a c i t y .

We  a l s o  n o t e  that the c l a i m  p r o c e s s i n g  p r o v i s i o n s  of 
p r o p o s e d  AS 4 5 . 7 1  are i n a p p r o p r i a t e  in a s u r e t y  b o n d  set t i n g .

T u r n i n g  to SB 45, we a c k n o w l e d g e  th a t  a n y  s t a t u t e  w h i c h  
se t s  a d o l l a r  c u t o f f  n e e d s  to be r e v i e w e d  p e r i o d i c a l l y  as 
i n f l a t i o n  d e v a l u e s  the d o l l a r .  H o w e v e r ,  in r e v i e w i n g  this 
s t a t u t e ,  the L e g i s l a t u r e  s h o u l d  r e q u i r e  o b j e c t i v e  e v i d e n c e  that 
c o m p e t e n t  c o n t r a c t o r s  are b e i n g  d e n i e d  w o r k  t h a t  t h e y  c o u l d  do 
b e c a u s e  of the b o n d i n g  r e q u i r e m e n t ,  and t h a t  the b e n e f i t s  to the 
S t a t e  o u t w e i g h  the a d v e r s e  c o n s e q u e n c e s .  T h e s e  w o u l d  i n c l u d e  
d e p r i v i n g  b o n d a b l e  c o n t r a c t o r s  of the w ork, and i n c r e a s i n g  the 
o d d s  t h a t  the S t a t e  will h a v e  a m a j o r  c o n t r a c t  h e l d  up, and its 
c o s t s  g r e a t l y  e x p a n d e d ,  b e c a u s e  of the f a i l u r e  of a s u b c o n­
tra ct o r .  It m a y  be th a t  the o b j e c t i v e  e v i d e n c e  e x i s t s ,  b u t  we
a r e  not a w a r e  of it. We  are in fa c t  a w a r e  that s m a l l  s p e c i a l t y
b o n d i n g  c o m p a n i e s  h a v e  b e e n  t r y i n g  in the la s t  few y e a r s  to w r i t e  
m o r e  a n d  m o r e  b u s i n e s s  in the State.

We  w o u l d  lik,* to c o m m e n d  Mr. W i n o g r a d  for his t h o u g h t f u l  
s t a f f  pa p e r .  He h a s  i d e n t i f i e d  m a n y  of the c o m p e t i n g  c o n s i d e r a­
ti o n s  w h i c h  the C o m m i t t e e  m u s t  a d d r e s s .  We  w o u l d  a l s o  like to 
t h a n k  y o u  for tho o p p o r t u n i t y  to c o m m e n t  on t h e s e  bills. I h a v e
s e n t  t h e m  for further c o m m e n t  to A I A  o f f i c e s  on b o t h  c o a s t s ,  and
I w i l l  c e r t a i n l y  m a K e  a v a i l a b l e  f u r t h e r  i n f o r m a t i o n  as it is
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r e c e i v e d .  U n f o r t u n a t e l y ,  th a t  is u n l i k e l y  to be b e f o r e  the time 
s c h e d u l e d  for y o u r  h e a r i n g s  on the 23rd. If, h o w e v e r ,  the 
C o m m i t t e e  w o u l d  be a b l e  to use f u r t h e r  i n f o r m a t i o n  th a t  the 
i n s u r a n c e  i n d u s t r y  m i g h t  h a v e  a v a i l a b l e ,  p l e a s e  c o n t a c t  my o f f i c e  
and we w i l l  do the b e s t  w e  can to o b t a i n  it for you.

S i n c e r e l y

R O B E R T S O  ‘ UG H  & B R A D L E Y

M T T :sd
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MEMORANDUM

DATE: March 25, 1982

TO: All Legislators

FROM: Senator Vic. Fischer

RE: CS for S.B. 415, EXECUTIVE SUMMARY

An Act Relating to Bidders Preferences for Alaska Businesses and 
Businesses Owned by Minorities and Women and Veterans, and 
Contracting and Procurement Procedures

The CS for S.B. 415 provides a system to insure that public contracting 
procedures will favor Alaska bidders. Existing statutes are full of 
loopholes which result in State subsidization of out-of-state interests. 
The major features of CS for S.B. 415 are:

1) Closes loopholes whieh allow State funded contracts to avoid 
State bidding requirements.
2) The Alaska bidders preference is raised to 10%, fran the 
existing 5%.
3) To qualify for an Alaska bidders preference a business must have 
50% of its enployees residing in Alaska or employ at least 10 
resident enployees, and no more than 50% of the contract can be 
subcontracted to businesses whose primary place of operation is 
outside of Alaska.
4) If during the prior fiscal } ..r a proportionally smaller dollar 
•unount of contracts are awarded to minority bidders compared to 
target levels, then businesses owned by economic minorities, 
including women, Alaska Indians, Eskimos, Aleuts, Blacks and Viet 
Nam veterans, receive a 10% bidders preference on contracts less 
than $1,000,000 for the next fiscal year.
5) The Department of Administration is required to prepare an 
annual report on contracts awarded in accordance with bidders 
preference lists by all State agencies, municipalities, and other 
entities for contracts using State monies. The report shall be 
submitted to the House and Senate State Affairs Conmittees.

This legislation would provide a means to help acccnplish our 
long-standing goals of redistributing State wealth to Alaskans, 
strengthening domestic businesses, and increasing economic participation 
by minority groups. Therefore, I respectfully request your 
consideration and support.

Official Business
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TO:

FROM:

P u b l i c  c o n t r a c t s  -- C S S B  4 1 5  
(Work O r d e r  No. 1 2 - 2 7 5 5 )

S e n a t o r  V i c  F i s c h e r  
C h a i r m a n ,  S e n a t e  S t a t e  
A f f a i r s  C o m m i t t e e

T a m a r a  B r a n d t  C o o k  
l e g i s l a t i v e  C o u n s e l ^ p

H e r e  is the s e c t i o n - b y - s e c t i o n  a n a l y s i s  y o u  r e q u e s t e d  of the 
d r a f t  of C S S B  415 (State A f f a i r s ) .

Sec. 1 . T h e  D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  P u b l i c  
F a c i l i t i e s  is r e q u i r e d  to a w a r d  a h i g h w a y  c o n s t r u c t i o n  
c o n t r a c t  in a c c o r d a n c e  w i t h  b i d d i n g  r e q u i r e m e n t s  if the 
c o n t r a c t  is $ 5 0 , 0 0 0  or m ore. E x i s t i n g  l a w  r e q u i r e s  the 
d e p a r t m e n t  to a w a r d  a c o n t r a c t  in a c c o r d a n c e  w i t h  bid 
r e q u i r e m e n t s  o n l y  if it e x c e e d s  $ 1 0 0 , 0 0 0 .  T h e  r e f e r e n c e  t^ 
AS 4 4 . 3 3 . 3 0 0  is d e l e t e d ,  s i n c e  th a t  s e c t i o n  a l l o w s  a w a i v e r  
o n l y  if the c o n t r a c t  is less t h a n  $ 5 0 , 0 0 0  a n d  b y  its t e rms 
it w o u l d  n o t  a p p l y  to c o n t r a c t s  a w a r d e d  for $ 5 0 , 0 0 0  or more.

S e c . 2 . T h e  D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  P u b l i c  
F a c i l i t i e s  is r e q u i r e d  to a w a r d  a c o n t r a c t  for m a i n t e n a n c e  
of a h i g h w a y  in a c c o r d a n c e  w i t h  b i d d i n g  r e q u i r e m e n t s  if the 
c o n t r a c t  is $ 2 5 , 0 0 0  or m o re. It is d i s c r e t i o n a r y  w i t h  the 
d e p a r t m e n t  w h e t h e r  to a w a r d  s m a l l e r  c o n t r a c t s  in a c c o r d a n c e  
w i t h  b i d d i n g  r e q u i r e m e n t s .  T h e  d e p a r t m e n t  n a y  n o t  a w a r d  
c o n t r a c t s  in s m a l l e r  i n c r e m e n t s  to a v o i d  the b i d d i n g  
r e q u i r e m e n t s .  T h e s e  a r e  n e w  p r o v i s i o n s .

Sec. 3 . T h e  D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  P u b l i c  
F a c i l i t i e s  is r e q u i r e d  to c o m p l y  w i t h  the b i d d i n g  
r e q u i r e m e n t s  a n d  p r e f e r e n c e s  of  AS 3 7 . 0 5 . 2 3 0 ( 1 )  in a w a r d i n g  
a c o n t r a c t  th a t  is s u b j e c t  to b i d  r e q u i r e m e n t s . E x i s t i n g  
l a w  o n l y  r* q u i r e s  ch-' d e p a r t m e n t  to a w a r d  a c o n t r a c t  to the 
l o w e s t  r e s j o n s i b l e  b i d d e r .
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i
Sec. 4 . A  l o c a l  g o v e r n m e n t  is r e q u i r e d  to c o m p l y  w i t h  the 
b i d d i n g  r e q u i r e m e n t s  a n d  p r e f e r e n c e s  of  AS 3 7 . 0 5 . 2 3 0 ( 1 )  in 
a w a r d i n g  c o n t r a c t s  for a local s e r v i c e  r o a d  or tr ail that 
the l ocal g o v e r n m e n t  has a s s u m e d  f r o m  the D e p a r t m e n t  of 
T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  if the a m o u n t  o f  s t a t e  
m o n e y  to be u s e d  on  the p r o j e c t  is $ 5 0 , 0 0 ^  or m o r e .  E x i s t i n g  
l a w  o n l y  r e q u i r e s  that c o n t r a c t s  be awar>: ’d on the b a s i s  of 
the l o w e s t  r e s p o n s i b l e  bid.

Sec. 5. A c o n t r a c t  for m a i n t e n a n c e  of local s e r v i c e  r oads 
a n d  t r a i l s  th a t  is f o r  $ 2 5 , 0 0 0  or m o r e  e n t e r e d  i n t o  b y  the 
s t a t e  a n d  a c o n t r a c t  for m a i n t e n a n c e  of l o cal s e r v i c e  r o a d s  
an d  t r a i l s  that is f o r  $ 2 5 , 0 0 0  or m o r e  for w h i c h  s t a t e  m o n e y  
is to be u s e d  e n t e r e d  i n t o  b y  a local g o v e r n m e n t  is r e q u i r e d  
to b e  a w a r d e d  in a c c o r d a n c e  w i t h  the b i d d i n g  r e q u i r e m e n t s  
a n d  p r e f e r e n c e s  o f  AS 3 7 . 0 5 . 2 3 0 ( 1 ) .

Sec. 6 . T h e  D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  P u b l i c  
F a c i l i t i e s  is r e q u i r e d  to a w a r d  a p u b l i c  w o r k s  c o n s t r u c t i o n  
c o n t r a c t  in a c c o r d a n c e  w i t h  b i d d i n g  rc i lirements if the 
c o n t r a c t  is $ 5 0 , 0 0 0  o r  m o re. E x i s t i n g  law r e q u i r e s  the 
d e p a r t m e n t  to a w a r d  a c o n t r a c t  in a c c o r d a n c e  w i t h  b i d  
r e q u i r e m e n t s  o n l y  if it e x c e e d s  $ 1 0 0 , 0 0 0 .  T h e  r e f e r e n c e  to 
AS 4 4 . 3 3 . 3 0 0  is d e l e t e d ,  s i n c e  that s e c t i o n  a l l o w s  a w a i v e r  
o n l y  if the c o n t r a c t  is less th a n  $ 5 0 , 0 0 0  a n d  b y  its terms 
it w o u l d  n o t  a p p l y  to c o n t r a c t s  a w a r d e d  for $50 ^00 or more.

S e c . 7 . T h e  D e p a r t m e n t  of  T r a n s p o r t a t i o n  a n d  P u b l i c  
Eac i l i  ties is r e q u i r e d  to a w a r d  a c o n t r a c t  for m a i n t e n a n c e  
of a p u b l i c  w o r k s  p r o j e c t  in a c c o r d a n c e  w i t h  b i d d i n g  
r e q u i r e m e n t s  if the c o n t r a c t  is $ 2 5 , 0 0 0  or m ore. It is 
d i s c r e t i o n a r y  w i t h  the d e p a r t m e n t  w h e t h e r  to a w a r d  s m a l l e r  
c o n t r a c t s  in a c c o r d a n c e  w i t h  b i d d i n g  r e q u i r e m e n t s .  'Hie 
d e p a r t m e n t  m a y  not a w a r d  c o n t r a c t s  in s m a l l e r  i n c r e m e n t s  to 
a v o i d  the b i d d i n g  r e q u i r e m e n t s .  T h e s e  are n e w  p r o v i s i o n s .

S e c . 8 . T h e  D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  P u b l i c  
T a ^ n i t i e s  is r e q u i r e d  to c o m p l y  w i t h  the b i d d i n g  
r e q u i r e m e n t s  a n d  p r e f e r e n c e s  of AS 3 7 . 0 5 . 2 3 0 ( 1 )  in a w a r d i n g  
a c o n t r a c t  for a p u b l i c  w o r k s  p r o j e c t  th a t  is s u b j e c t  to b i d  
r e q u i r e m e n t s .  E x i s t i n g  l a w  o n l y  r e q u i r e s  the d e p a r t m e n t  to 
a w a r d  a c o n t r a c t  to the l o w e s t  r e s p o n s i b l e  b i d d e r .

Sec. 9 . A m u n i c i p a l i t y  or r e g i o n a l  e d u c a t i o n a l  a t t e n d a n c e  
a r e a  is r e q u i r e d  to c o m p l y  w L t h  the b i d d i n g  r e q u i r e m e n t s  a n d
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p r e f e r e n c e s  of AS 3 7 . 0 5 . 2 3 0 ( 1 )  i n  a w a r d i n g  A c o n t r a c t  for a 
p u b l i c  w o r k s  p r o j e c t  a s s u m e d  f r o m  t h e  D e p a r t m e n t  of T r a n s p o r­
t a t i o n  a n d  P u b l i c  F a c i l i t i e s  if the a m o u n t  of s t a t e  m o n e y  to 
be  u s e d  o n  the p r o j e c t  is $ 5 0 , 0 0 0  or m o r e .

Sec. 1 0 . S u b j e c t  to c e r t a i n  b i d d i n g  p r e f e r e n c e s  a d d e d  b y  
this bill, a b i d  shall be a w a r d e d  b y  the D e p a r t m  nt o f  
A d m i n i s t r a t i o n  to an  A l a s k a  b i d d e r  if h i s  b i d  is not m o r e  
t h a n  10 p e r c e n t  h i g h e r  t h a n  the b i d  o f  the l o w e s t  n o n ­
r e s i d e n t  a n d  he  is on the c e r t i f i e d  A l a s k a  b i d d e r s  list. 
E x i s t i n g  l a w  r e q u i r e s  a b i d  to b e  a w a r d e d  to an A l a s k a  
b i d d e r  if h i s  b i d  is n o t  m o r e  t h a n  f i v e  p e r c e n t  h i g h e r  ai.d 
m a k e s  no p r o v i s i o n  for a b i d d e r s  list.

Sec. 1 1 . E x i s t i n g  l a w  p r o v i d e s  t h a t  c o m p e t i t i v e  b i d s  are 
not r e q u i r e d  for s a l e s  i n v o l v i n g  f a i r  t r a d e  i t e m s  or w h e n  
m a t e r i a l s  for u s e  in l a b o r a t o r y  a n d  e x p e r i m e n t a l  s t u d i e s  m a y  
be p u r c h a s e d  o t h e r w i s e  to the b e s t  a d v a r t a g e  of the state. 
T h e s e  two e x c e p t i o n s  to the b i d  r e q u i r e m e n t s  h a v e  b e e n  
d e l e t e d .

S e c . 1 2 . A c o n t r a c t  s h a l ' be a w a r d e d  to a b . d d e r  on the 
c e r t i f i e d  m i n o r i t y  b i d d e r s  list u n d e r  c e r t a i n  c o n d i t i o n s ,  
i n c l u d i n g  a r e q u i r e m e n t  that d u r i n g  the p r i o r  f i s c a l  y e a r  a 
p r o p o r t i o n a l l y  s m a l l e r  d o l l a r  a m o u n t  of c o n t r a c t s  w e r e  
a w a r d e d  to m i n o r i t y  b i d d e r s  c o m p a r e d  to the p o p u l a t i o n  of 
m i n o r i t y  p e o p l e  in the state, th a t  the b i d  not be m o r e  than 
15 p e r c e n t  h i g h e r  than the l o w e s t  bid, th a t  the m i n o r i t y  
b i d d e r  a g r e e s  to l o w e r  his b i d  by f i v e  p e r c e n t  or m a t c h  the 
l o w e s t  bid. T h i s  p r e f e r e n c e  a p p H  s o n l y  to c o n t r a c t s  of 
$ 1 , 0 0 0 , 0 0 0  or less. A c o n t r a c t  s h ^ll be  a w a r d e d  to a b i d d e r  
o n  the c e r t i f i e d  w o m e n  b i d d e r s  li s t  u n d e r  s i m i l a r  c o n d i t i o n s  
as t h o s e  a p p l i e d  to the m i n o r i t y  b i d d e r s  p r e f e r e n c e ,  e x c e p t  
th a t  d u r i n g  the p r i o r  fiscal y e a r  w o m e n  b i d d e r s  m u s t  h a v e  
r e c e i v e d  l e s s  t h a n  10 p e r c e n t  o f  the v a l u e  o f  c o n t r a c t s  of 
$ 1 , 0 0 0 , 0 0 0  or less a w a r d e d  for the p r e f e r e n c e  n  a p p l y .  A 
c o n t r a c t  s h all be a w a r d e d  to a b i d d e r  o n  the c e r t ^ i e d  Vi e t  
N a m  v e t e r a n s  b i d d e r s  li s t  u n d e r  s i m i l a r  c o n d i t i o n s  .’s t h o s e  
a p p l i e d  to m i n o r i t y  b i d d e r s  p r e f e r e n c e ,  e x c e p t  th a t  c’u r i n g  
the p r i o r  fiscal y e a r  V i e t  N a m  v e t e r a n s  m u s t  h a v e  r e c e i v e d  
less t h a n  f i v e  p e r c e n t  of the v a l u e  of c o n t r a c t s  of 
$ 1 , 0 0 0 , 0 0 0  o r  less a w a r d e d  for the p r e f e r e n c e  to a p p l y .  If 
two or m o r e  b i d d e r s  q u a l i f y  for a m i n o r i t y  b i d d e r s ,  w o m e n  
b i d d e r s ,  or V i e t  N a m  v e t e r a n s  b i d d e r s  p r e f e r e n c e  a c o n t r a c t  
shall be a w a r d e d  to the l o w e s t  o f  the b i d d e r  i. T h e s e  are 
n e w  p r o v i s i o n s .
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Sec. 13 T h e  D e p a r t m e n t  cf A d m i n i s t r a t i o n  is r e q u i r e d  to 
s o l i c i t  b i d s  b y  s e n d i n g  n o t i c e s  to all b i d d e r s  o n  the 
c e r t i f i e d  A l a s k a  b i d d e r s  l i s t  a n d  the d e p a r t m e n t  m a y  l i m i t  
s o l i c i t a t i o n  of b i d s .  U n d e r  e x i s t i n g  l a w  the d e p a r t m e n t  is 
r e q u i r e d  to s e n d  n o t i c e s  to k n o w n  a c t i v e  p r o s p e c t i v e  b i d d e r s  
a n d  the d e p a r t m e n t  is not a u t h o r i z e d  to l i m i t  s o l i c i t a t i o n  
of bids.

Sec. 1 4 . A c o n t r a c t  for $ 5 0 , 0 0 0  or m o r e  f o r  the o p e r a t i o n  
< £ a t r a n s p o r t a t i o n  s y s t e m  for s t u d e n t s  is s u b j e c t  to 
c o m p e t i t i v e  b i d  r e q u i r e m e n t s .  U n d e r  e x i s t i n g  l a w  this type 
of c o n t r a c t  is e x e m p t  r o m  the b i d  r e q u i r e m e n t s .

Sec. 1 5 . B e s i d e s  the r e q u i r e m e n t s  of e x i s t i n g  law,, to 
q u a l i f y  as a n  A l a s k a  b i d d e r  a p e r s o n  m a y  n o t  be d e l i n q u e n t  
in the p a y m e n t  o f  s t a t e  t a x e s  a n d  m u s t  m a i n t a i n  i n v e n t o r i e s  
or f a c i l i t i e s  in s u p p o r t  o f  b u s i n e s s  a c t i v i t i e s  in the 
state.

Sec. 1 6 . T h e  b i d d i n g  p r e f e r e n c e s  do r o t  a p p l y  to c o n t r a c t s  
that are less t h a n  $ 5 0 , 0 0 0  of t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  
a n d  P u b l i c  F a c i l i t i e s .  U n d e r  e x i s t i n g  l a w  the A l a s k a  b i d d e r s  
p r e f e r e n c e  d o e s  not a p p l y  to c o n t r a c t s  th a t  n x c e e d  $5,000.

S e c . 1 7 . A c o n t r a c t  for $ 5 0 , 0 0 0  o r  m o r e  for p r o d u c t s  or 
s e r v i c e s  of a s h e l t e r e d  w o r k s h o p  o p e r a t i n g  in the s t a t e  is 
s u b j e c t  to c o m p e t i t i v e  b i d  r e q u i r e m e n t s .  U n d e r  e x i s t i n g  l a w  
this ty p e  of c o n t r a c t  is e x e m p t  f r o m  tie b i d  r e q u i r e m e n t s .

S e c ♦ 1 8 . T h e  D e p a r t m e n t  of A d m i n i s t r a t i o n  is r e q u i r e d  to 
c o m p i l e  a n d  u p d a t e  a c e r t i f i e d  A l a s k a  b i d d e r s  list, a c e r t i­
fie d  m i n o r i t y  b i d d e r s  list, a c e r t i f i e d  w o m e n  b i d d e r s  list, 
and a c e r t i f i e d  V i e t  N a m  v e t e r a n s  b i d d e r s  list. T o  q u a l i f y  
f or a c e r t i f i e d  list, o t h e r  c h a n  the A l a s k a  b i d d e r s  list, a 
p e r s o n  m u s t  b e  o n  the c e r t i ' i e d  A l a s k a  b i d d e r s  l i s t  a n d  h a v e  
a bi i n ess w i t h  at l e a s t  8 ‘ p e r c e n t  o f  its i n t e r e s t  b e n e f i­
c i a l l y  o w n e d  or 85 p e r c e n t  o c its v o t i n g  i n t e r e s t  o w n e d  by 
the type of p e r s o n  *or vhich the p r e f e r e n c e  is g r a n t e d .  Tn 
a d d i t i o n ,  the d a i l y  o p e r a t i o n s  o f  the b u s i n e s s  m u s t  be 
c o n t r o l l e d  b y  t h e  ty p e  o f  p e r s o n  for w h i c h  the p r e f e r e n c e  is 
g r a n t e d .  T h e  b i d d e r s  p r e f e r e n c e s  do  n o t  a p p l y  to c o n t r a c t s  
i n v o l v i n g  f e d e r a l  m o n e y  if the a p p l i c a t i o n  of  a b i d d i n g  
p r e f e r e n c e  w o u l d  v i o l a t e  f e d e r a l  l a w  or p r o g r a m  g u i d e l i n e s .  
T h e s e  a r e  n e w  p r o v i s i o n s .
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Sec. 1 9 . E x e c p t  for the b i d d i n g  p r e f e r e n c e s  of  A S  3 7 . 0 5 . -  
230, a c o n t r a c t  for w h i c h  c o m p e t i t i v e  b i d s  are r e q u i r e d  
s h a l l  b e  a w a r d e d  b y  the D e p a r t m e n t  of A d m i n i s t r a t i o n  to the 
l o w e s t  r e s p o n s i b l e  b i d d e r .  - U n d e r  e x i s t i n g  l a w  t h e r e  is a 
p r e f e r e n c e  for A l a s k a  b i d d e r s  only.

Sec. 2 0 . A p r i m e  c o n t r a c t o r  m u s t  n a m e  the p r i n c i p a l  s u b c o n­
t r a c t o r s  h e  i n t e n d s  to u s e  w h e n  s u b m i t t i n g  a bi d .  / 1: er a 
b i d  is a w a r d e d  the s u b s c o n t r a c t o r s  m a y  b e  c h a n g e d  o n l y  for 
cause. " P r i n c i p a l  s u b c o n t r a c t o r "  is d e f i n e d .  T h i s  is a n e w  
p r o v i s i o n .

Sec. 2 1 . At l e a s t  2 0  p e r c e n t  of  the m o n e y  u n d e r  a c o n t r a c t  
a w a r d e d  t h r o u g h  the c o m p e t i t v e  b i d  p r o c e s s  s h all be  p a i d  to 
s u b c o n t r a c t o r s  o n  the c e r t i f i e d  m i n o r i t y  b i d d e r s  list, 
c e r t i f i e d  w o m e n  b i d d e r s  list, o r  c e r t i f i e d  V i e t  N a m  v e t e r a n s  
b i d d e r s  l i s t  u n l e s s  n o  s u b c o n t r a c t o r  o n  t h o s e  l i s t s  is a v a i l­
able. A p r i m e  c o n t r a c t o r  m u s t  i d e n t i f y  s u b c o n t r a c t o r s  o n  
t h e  l i s t s  t h a t  h e  i n t e n d s  to u s e  w h e n  s u b m i t t i n g  h i s  bid. 
T h e s e  a r e  n e w  p r o v i s i o n s .

S e c . 2 2 . If a b i d  is a w a r d e d  u n d e r  the c o m p e t i t i v e  b i d  
r e q u i r e m e n t s , a p r o p o s e d  s u b s t i t u t i o n  for a s u b c o n t r a c t o r  
n a m e d  in  the b i d  s h a l l  be s u b m i t t e d  to the D e p a r t m e n t  of 
A d m i n i s t r a t i o n  for a p p r o v a l .  T h i s  is a n e w  p r o v i s i o n .

S e c. 2 3 . T h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n  is r e q u i r e d  to 
p r e p a r e  a r e p o r t  on  c o n t r a c t s  a w a r d e d  in a c c o r d a n c e  w i t h  a 
b i d d e r s  p r e f e r e n c e  for m i n o r i t y  b i d d e r s ,  w o m e n  b i d d e r s ,  or 
/let N a m  v e t e r a n s  b i d d e r s  by  s t a t e  a g e n c i e s ,  t h e  U n i v e r s i t y  
of A l a s k a ,  m u n i c i p a l i t i e s ,  a n d  o t h e r  e n t i t i e s .  T h e  r e p o r t  
s h all b e  s u b m i t t e d  to the S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  a n d  
the H o u s e  S t a t e  A f f a i r s  C o m m i t t e e .  T h i s  is a n e w  p r o v i s i o n .

Sec. 2 4 . If the a m o u n t  o f  s t a t e  m o n e y  u s e d  to f i n a n c e  a 
c o n t r a c t  of the U n i v e r s i t y  of A l a s k a  is $ 5 0 , 0 0 0  o r  m o r e  the 
c o m p e t i t i v e  b i d d i n g  a n d  p r e f e r e n c e  p r o v i s i o n s  o f  A S  3 7 . 0 5 . -  
230(1) a p p l y .  Th i s  is new.

Sec. 2 5 . If the a m o u n t  o f  s t a t e  m o n e y  u s e d  to f i n a n c e  a 
c o n t r a c t  of a n o n - p r o f i t  c o r p o r a t i o n  is $ 5 0 , 0 0 0  or m o r e ,  the 
b i d d i n g  a n d  p r e f e r e n c e  p r o v i s i o n s  o f  A S  3 7 . 0 5 . 2 3 0 ( 1 )  ap p l y .  
T h i s  is new.
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Sec. 2 6 . " o  q u a l i f y  for r e c e i p t  of a grant, a m u n i c i p a l i t y  
m u s t  c o m p l y  w i t h  the b i d d i n g  a n d  p r e r e r e n c e  p r o v i s i o n s  of 
A S  3 7 . 0 5 . 2 3 0 ( 1 )  i n  the a w a r d  of a c o n t r a c t  if $ 5 0 , 0 0 0  or 
m o r e  of the c o n t r a c t  is f i n a n c e d  w i t h  the g r a n t  or o t h e r  
s t a t e  .ioney. T h i s  is a n e w  r e q u i r e m e n t .

Sec. 2 7 . To q u a l i f y  for r e c e i p t  of a grant, a n a m e d  
r e c i p i e n t  m u s t  c o m p l y  v i t h  the b i d d i n g  a n d  p r e f e r e n c e  
p r o v i s i o n s  of AS 3 7 . 0 5 . 2 3 0 ( 1 )  i n  the a w a r d  of a c o n t r a c t  if 
$ 5 0 , 0 0 0  o r  m o r e  of the c o n t r a c t  is f i n a n c e d  w i t h  the g r a n t  
or o t h e r  s t a t e  m o n e y .  Th i s  is a n e w  r e q u i r e m e n t .

Sec. 2 8 . In the a w a r d i n g  of a c o n t r a c t  to an  e n t i t y  in an
u n i n c o r p o r a t e d  c o m m u n i t y  the D e p a r t m e n t  of C o m m u n i t y  and
R e g i o n a l  A f f a i r s  m u s t  d e t e r m i n e  if t h e r e  is an i n c o r p o r a t e d  
e n t i t y  that wi l l  agr e e ,  a l o n g  w i t h  o t h e r  t h i n g s  r e q u i r e d  b y  
e x i s t i n g  law, to a w a r d  a n y  c o n t r a c t  of $ 5 0 , 0 0 0  or  m o r e  
f i n a n c e d  b y  the g r a n t  in a c c o r d a n c e  w i t h  the b i d d i n g  and 
p r e f e r e n c e  p r o v i s i o n s  of A S  3 7 . 0 5 . 2 3 0 ( 1 ) .

S e c . 2 9 . T e c h n i c a l  a m e n d m e n t s  are m a d e  to the s e c t i o n
p r o v i d i n g  for a w a i v e r  of p r o v i s i o n s  r e g a r d i n g  p u b l i c  
c o n t r a c t s  in an a r e a  i m p a c t e d  b y  a n  e c o n o m i c  d i s a s t e r  so 
t h a t  c i t a t i o n s  a r e  to s e c t i o n s  d e a l i n g  w i t h  c o n t r a c t s  of 
u n d e r  $ 5 0 , 0 0 0 .

Sec. 3 0 . T h e  b i l l  is e f f e c t i v e  J u l y  1, 1982.

T R C : 1 j b
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SENATE STATE AFFAIRS OOM-nTTEE S D g D U L E

TUESDAY 
March 23 /
1:30 prrv SB 45 Surety bonding exceptions

Shall Contractor Surety Bonding Corp.

Contracting, procurement and ocrpotltlvo bidding 

l̂ tudy of contracting for state services}

- JBelivcry of state sarvier̂ ]

JWard of state contracts to minority groups 

" {Appropriation for study of state contracting] 

incentive to hire older Alaskans 

Carrittee on &plcyrwnt ar.d Productivity 

Recordkeeping requirements fur surety insurers

THURSDAY 
March 2$
1:30 pm Further consideration of bills listed above

Ccnrritteo meetings will be conducted in the Senate State Affair* 
Camittoo Roam, 423 Capitol.



N X 1
i

complete covea;  oti r a n  your commercial and personal needs

Pate Insurance Agency, Inc.
P.O. BOX 257* HOMER. ALASKA 99603

PHONE |«0 7 ) l i M l t l  
TELEX (tft l t l t ;

April 23, 1981 *

The Honorable Senators 
Fischer and Stinson 
"he State Senate 
Juneau, Alaska

Re: Senate Bills 414, 41S

Dear Senators Fischer and Stinson:

It was with 9reat interest that 1 read the above captioned bills. 
Unfortunately, X was out of the state during the teleconference 
which was recently held to discuss the presentations: however, 
after reviewing the conference with cose of those who were in 
attendence, there are a couple of points 1 would like to bring 
to your attention.

X don't think that anyone invoved in the bonding sarkets in this 
state can deny the fact that there is a real p t o b l v  currently for 
the contractor atteaptir? to operate in the 10 to $Su* 000 range 
of bidding. 2n moat instances contractors operating on jobs that 
r*ouire bonds in excess of $500,000 already have standard bonding 

g secured: however, even In these areas there is s o a s t i M i  
ilty. The current SBA market is simply not responsive to 

the n?eds of our local contractors. Their current restrictions 
are not realistic. The service which is general'y provided is 
neither prompt nor professional. And. their general approach aoe^s 
geared to contractors operating In the southern 48 states, but, 
allows little regard for the seasonal type of contracting that is 
don** in Alaska.

I an extremely hesitant to recommend that the State become involved 
in any insurance practices. Certainly bonding is an area of insurance 
that requires a great deal of care and expertise. However, if it 
were possible for the State to establish a specific fund to secure 
performance bonds for contractors operating in the 90 to 9500,000 
range, and then util It# the existing Insurance expertise available 
through local agents licensed to do business in this state, I believe 
that a realistic program could be developed that would not only aolve 
Hie needs of our contractors, but also, avoid the State's intrusion 
on an area traditlonally controlled by private enterprise. After all, 
the SBA la new guaranteeing SOI of most existing bonding. Whv can't 
the State attune this position and guarantee 10CI of the bonding?
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It would naturally be extremely important that this program be 
monitored very closely, and that there be definite guidelines 
that would have to be followed.

I believo that you are in a position to tailor a specific program 
to meet a very obvious need. After all,it is the small contractors 
of this state that provide the backbone of our construction industry, 
and th«y certainly deserve our consideration. 1 would appreciate 
hearing from you further on this matter, and will most anxiously 
watch both of these bills as they work their way through committees.

Thank you for your time and consideration.

Sincerely.

J. Michael Pate

J HP/baa .



FISCAL NOTF.

I. REQUEST f t  E  V  \  S  E  0
Bill/Resolution No. SB 415______________________________________________________   .
Title An Act delating to Contracting and Procurement Procedure...
Requeued hu FischerS Sllmson Date Apriraa, 1981

THE LEGISLATURE OF THE STATE OF ALASKA
** . TWELFTH LEGISLATURE

II. FISCAL DETAIL 
Agency Affected Oepar’jnent of Adnlntstrdtlon  

l~Generai Govemaent IProgram Category Affected _ __________________________________
BRU. Program, or Subprogram(s) Affected General S erv ices  -  A dm inistrati ve S erv ices  
(Note If more than one budget component is affected, separate line«iicm amounts and funding for each 

component in the analysis section.)
EXPENDITURES (Thousands o f  Dollars)

FY 81 FY 82 FY 83 FY C4 FY 35 .F Y 8 6
m g PERSONAL SFRVICES 45 .6 49.2 53.2 57.5 62.1
TOO TRAVEL
WO CONTRACTUAL 168.0 _ 73.4 79.3 85.7 92.5  .
400 COMMODITY S 1.5 1.6 1.7 2 .0
<00 ECU1PMENT 3.6 3.9 4 .2 4 .5 4
tfQ LAND A STRUCTURE
WO GRANTS. CLAIMS. ETC

218,7 j t f i  1 i i8 .4 149.6 161.5
TOTAL

FUNDING (Thousands of Dollars)

GENERAL FUND 218,7  ! 128.1 138.4 149.6 161.5
P tU tR A L F U N D S
OTHER (Specif% Fund Source!

1

POSITIONS

f u l l t i m e 2 j 2 1 2 1 2
PART TIME
TEMPORARY . . . 1 1

III ANALYSIS (See Fiwal No«» ."reparation ImtriKtxms. Section III)

Jr.* con tractu  s e r v ic e s  expenditures includk computer ire  I ton and top I corn la  l i o n  of  
(hr required c e r l i t i r d  l i s t s .  It a l s o  includes funds to  r e v ise  and rep rin t  e x i s t i n g  pan- 
p ftle lS  and brochures to  r e f l e c t  Statuary changes and to conduct a d v e r t is in g  to infora 
M inority  b u s in e sse s  of the new r e g u la t io n s .

IV. DATt . . . f r f l l  I l f lL

Onpiul
«-

U p u n . t f  Trnance 
(Sodttt and Stanaerment 
Pnm r S p o n m  t fu»t  W t^ a to e  Namedl

P ^ t P A R l D  I V  , 
AGENCY fr ^ r t r -g n
PHONE 4

L&ui vf&XluraJ? / t y —
l o c a l  a ! A m ia i i l fa l ie f l____________

flSCher

))-00l l«lr* U / # 0 )



PO S IT IO N  TITLE

Administrative Support Technician II
TYPE o r  POSITION

PFT
S T A F F  M O NTHS

U _____

RP No. PCN N o.

R A N G E /S T E P
8B

BARG . U N IT .
G

PRIORITY

L O C A TIO N
Juneau

FORM 12 PAGE/LINE

■ -'//S/S'''-

N R

A PPR O  V. OI3APP.

' ■ - *

w- -

II

14

TY P E  O F  E X P E N D IT U R E AM O U N T
1

P E R S O N A L  S E R V IC E S
s a l a r y  1 ,433/mo.
B E N E F IT S .1579
FICA M U .
HEALTH INS 1 5 0  X I ?

17,196

'2,715'

1 .800
T O T A L  P E R S O N A L  SER V IC ES L‘» 22.8

T R A V E L 02
10 C O N T R A C T U A L r*! • .  - 3.0

COM M O DITIES
12 EQ U IPM E N T U L
n OTHER

T O T A L  COST 1

CODE F U N D IN G  SO URCE

' r-> F E D R C P T S  I ’ " ' ’

’ ■ f.l MATCH. ■ J
IT G EN  F U N D  j
•n 902 ! - A  f i e r i  3. . .  J 28.1
19 P G M n C P T S
20 OTHER

ill CONTINUATION

FOR B & M  USE 0MLY22

4A Kt' NlWflKfc ...

JUSTIFICATION:

The purchasing section is presently backlogged, 
no flexibility to assume further requirements.

There is

This position will evaluate applications for the two 
lists, update listing, review requirements for preferences, 
and maintain minority purchase records. In addition they 
will provide copies and updates of the certified lists to 
other groups covered by the legislation. They will also 
complete the additional standard clerical tasks necessitated 
by adding new groups on interested parties to the system 
and involving more complex and time consuming bid awards.

AGENCY PROGRAM

13 REQUEST FOR  N E W  
P O S IT IO N

DRU FY 82
COMPONENT

Pa 0' REV ISED
DATE



1
POSITION TITLE

Clerk Typis III A

RANGE/STEP

88
BARG. UN IT .

G
LOCATION

Anchoraqe AGOV:.

APrttov. 'OIUAPt■y %JLyjy 
-'

2
TYPE OF POSITION

- - P F ______ 4

STAFF MONTHS

. I? A

RP No. PCN No. PRIORITY

A

FORM 12 PAGE/LINE

LEG.

3 TYPE OF EXPENDITURE AMOUNT JUSTIFICATION:

1 2 3

4

PERSONAL SERVICES:

s a l a r y  1,433/mo. 17,196

The purchasing section is presently backlogged.
There is no flexibility to assume further requirements.

5 BENEFITS .1579 2.715
6 FICA .0613 1,054 This position will evaluate applications for the two
7 HEALTH INS. 150 x 12 1,800 1ists, update 1isting review requirements for
8 TOTAL PERSONAL SERVICES 01 4 22.8 preferences, and maintain minority purchase records.
0 TRAVEL •1? 4 In addition they will provide copies and updates of
10 CONTRACTUAL 4 4 .  0 the certified lists to other groups covered by the
11 COMMODITIES (VI 4 1 . 0 legislation. They will also complete the additional
12 EQUIPMENT on 4 _ _ _ _ _  1 . 8 standard clerical tasks necessitated by adding new
13 OTHEP groups on interested parties to the system and
14 TOTAL COST 29.6 involving more complex and time consuming bid awards.
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TW ELFTH L E G IS L A T U R E

113CA L  NOTE.

I. R E Q U E S T  £ £ V I  S E D
Bill/Resolution No. SB 415_______________________________________
Title A Act Relating to Contracting and Procurement Procedure...
Requested bv Fischer & Stimson Date April 23, 1981

II. FISCAL D ETAIL
Agency Affected All 
Program Category Affected A H
BRU, Program, or Subproeramts) Affected ATT
tNote: If more than one budget component is affected, separate line-item amounts and funding for each 

component in the analysis section.)

E X P E N D I T U R E S  (Thousands of Dollars)

FY  81 FY 82 F Y  83 FY 84 FY 35 . FY 8 6

100 P E R S O N A L  SERVICES
200 T R A V E L
300 C O N T R A C T U A L
400 C O M M O D I T I E S
500 E Q U I P M E N T
600 L A N D  &  S T R U C T U R E S
700 GRANTS. CLAIMS. E T C  _
*** Additional Costs of Gooes 5,500.0 5,940.0 6,415.2 6,298.4 7,482.7

T O T A L  & Services

F U N D IN G  ( T h o u s a n d s  o f  D o lla rs )

G E N E R A L  F U N D 5,500.0 5,940.6 6,415.2 6,298.4 7,482.7

F E D E R A L  F U N D S
O T H E R  iSnecifv Fund Source)

POSITIONS

F U L L  TIME
P A R T  TIME
T E M P O R A R Y

111. A N A LYSIS (Sec Fiscal Note Preparation Instructions, Section III)
The exact fiscal impact of this bill is difficult to analyze due to lack of suffi­

cient data to evaluate vendor response to changes in purchasing preferences. Some out 
of state vendors will drop out of bidding thereby reducing competition and providing 
increased prices. We project increased costs o f goods and service to be approximately 
I OX* for FY 82 and we assume state expenditures will increase 8X a year. We feel both 
t re  conservative estimates.

The increased costs which we have identified will have to be absorbed by each 
individual agency. This fiscal note is not a request for an additional appropriation 
to the Department of Administration or any other Department but reflects what we 
estimate the costs that this bill could be to all state agencies. This will be re­
flected in their reduced purchasing capabilities. Agencies will either find additional 
funding within their existing budgets or procure less goods and services or in some cases 
rot procure those goods at this time and submit larger budget requests in future years.

IV. D A T E  April 23. 1981

Ongmal:
cc;

Legislative Finance 
Budget and Management 
Prime Sponsor (First Legislator Named)

P R E P A R E D  BY „___
A G E N C Y  ^  
P H O N E  465-2250

George Elgee
rtment ot Administration

Fischer

33— -01 (Rev. 12/80)



(The National Association of State Purchasing Officials, who oppose 
any local preference statutes, estimate that a bidder's preference 
raises the cost of doing business proportionate with the preference.)

From a purely professional purchasing standpoint vendor preferences 
are not condusive to good purchasing practice nor in the purchaser's 
best interest. We are sympathetic to the idea of stimulating 
various sectors of business, however we do not believe this is the 
correct vehicle. A vendor preference is a weak and easy approach 
to the problem which will not solve it. The preference is little 
more than a token gesture of appeasement to an interest group.
Open competition is the backbone of our free market system. To 
reduce or eliminate it adversely affects everyone.

PURCHASING PREFERENCES

PRO'S

- New jobs are created.

Businesses are encouraged to 
locate within the State.

CON's

Arguably unconstitutional as a 
barrier to interstate commerce.

In direct conflict with the 
principles of competition arid 
precludes the purchaser trom 
obtaining the best competitive 
price.

Kany bidders who otherwise would 
be interested are discouraged 
from competing and potential 
sources of supply are reduced.

Preferred bidders feel more 
secure and have less incentive 
to submit their best prices when 
a free competitive market is 
absent.

Results in higher costs to 
taxpayers, prices usually are 
increased by the amount of the 
preference.



5 44.33.285 A l a s k a  S ta tu te s 5 44.33.300

Sec. 44.33.28S* Action by governor. The governor may, upon 
recommendation of the commissioner o f commerce and economic 
development, designate by proclamation an area as an area impacted 
by an economic disaster. When an area is ao designated, assistance 
grants shall be made by the Department of Commerce and Economic 
Development ns provided in AS 37.11.100 and the governor may recom­
mend in his budget submission that capital projects planned for the 
area be accelerated and that new projects be funded for the area. The 
proclamation may provide that waivers of capital projects 
requirements, as authorised in AS 44.33.300, become effective only to 
the extent set out *’ *» proclamation. (§ 1 ch 277 SLA 1976)

Sec. 44.33.290. jyment preference, (a) In the performance
of contracts a' u me state in an area impacted by an economic 
disaster, resident* „• area shall be employed where they are avail­
able and qualified that the economic effects of alleviating the disas­
ter will be maximiied. If resident labor is not available, the contractor 
shall inform the Department of Labor of the number of additional 
workers needed, the positions to be filled, and the efforts made at 
recruitment in the area. If the Department of Lu^or is satisfied that a 
good fai*.’-. * *brt has been made by the contractor to hire residents of 
the area, it may issue n certificate allowing other hire for designated 
positions. A clause requiring these provisions shall be part of each state 
contract awarded.

(b) Wages paid for employment under this section shall be in 
conformance with the minimum rates of pay schedule published by the 
Department of mbor in accordance with AS 36.05 030. (5 1 ch 277 SLA 
1976)

Sec. 44.33.295. Contractors' preference. If the department 
determines that there are contractors in an area designated as an area 
impacted by an economic disaster and who are qualified to perform a 
contract, preference to the extent feasible shall be given to those 
contractors under regulations adopted by the deportment. (§ 1 ch 277 
SLA 1976)

Sec. 44.33.300. Waiver o f  certain provisions. When the governor 
has by proclamation declared an area impacted by an economic disas­
ter, the following provisions regarding public contract! may be waived 
to the extent specified in the proclamation:

(1) the requirement of a contractor's bond as prescribed in AS 
36.25.010 may be waived if the contract amount does not exceed 
3100,000;

(2) the public bid requirements as contained in AS 19.10.170, 
19.10.190,19.30.191(b). and AS 35.15 010 — 35.15 030 may be waived 
if the contract is to be penormed by a contractor whose principal office 
ia in the designated area and the contract amount does not exceed 
150,000;

100
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(3) the general policy to require all construction to be under bid 
contract as contained in AS 35.15.010 may be waived if the contract is 
to be performed by the state, another governmental entity, or a 
nonprofit entity. (§ 1 ch 277 SLA 1976)

Sec. 44.33.305. Regulations. The department, after consultation 
with the Department of Labor may adopt regulations to implement AS 
44.33.285 — 44.33.310. (5 1 ch 277 SLA 1976)

Sec. 44.332)10. Definitions. In AS 44.33.285 — 44.33.310,
(1) "base period” means any 10 years after 1950, not necessarily 

continuous, and if the economic disaster is caused by a fisheries failure 
the period shall consist o f years during which a fishery produced at 
economically representative levels as determined by the Department of 
Fish and Game;

(2) "department" means the Department of Commerce and 
Economic Development;

(3) "economic disaster” means that the annual income to wc ters in 
the designated area dropped below the average annual incom for the 
base period for workers in the designated area und the drop in income 
is of such magnitude that the average family income of all residents of 
the designated area aa determined by the department is below the 
Federal SociJ Security Administration Poverty Guidelino, adjusted by 
the department to reflect subsistence economic pat4 3 and appropri­
ate coat-of-living differentials; the availability of alternate 
employment shall be considered in determining whether an economic 
disaster has occurred under this paragraph. (§ 1 ch 277 SLA 1976)

Article 8. Residential Care Facility Revolving Loan Fund.

F a c tio n  S e c tio n
320. R eiiden tU l care  facility revolving 350. Loan term *

loan  fund 360. E lig ib ility  for loana
330. Power* and du tiee  of the  d ep artm en t 370. Sale o r  tranafe r of m ortgagee and

in  ad ti r u le  rin g  the  fund  note*
340. Purpoaa of loan* 380. Definition*

e governor 
imic diaaa- 
be waived

>ed in AS 
lot exceed

19.10.170, 
be waived 

eipal office 
not exceed

Sec. 44.332)20. Residential care facility revolving loan fund. 
There is established in the Department of Commerce nnd Ecor omic 
Development a residential care facility revolving loan fund to carry out 
the purposes of AS 44.33.320 — 44 33.380. The fund may be used or 
no other purpose. (J 6 ch 153 SLA i978)

Sec. 442)32)30. Powers and duties o f  the department in 
admir/vtering the fund, (a) The department may

(1) make loi s for the construction, renovation, nnd equipping of 
residential can. .acilities;

(2) promulgate regulations necessary to carry out the provisions of 
AS 44.33.320 — 44 33.380.
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T H E  L E G I S L A T U R E  0I; Till; S T A T E  O F  A L A S K A

T W E L F T H  L E G I S L A T U R E

F IS C A L  N O T E

(. K L O U U ^ i
B ill /R e s o k t tio n  N o . SP. 4 1 5  ___________ _____________________________________________________________
Title An Act relating, to contracting and prnr.nigmpjit-prnpgrlnrPA  ________________
Reauestod hv     Date__J\oril 14 • T9RT

II. F IS C A L  D E T A IL
A g e n c y  A f f e c t e d  D e p a r t m e n t  o f  fn m m n n itw  a n d  R p m 'n n a l  A f f ?  - -

( is o tc !  i i  m u re  liia n  o n e  o u u ^ e i c u iiip o iiw u i u . u w . j u , j v p i i u u  ii.i~ -iic .il jm u u i u s  u iiu  u .i .u in g  iu .  e u ..:  
c o m p o n e n t  in  th e  a n a ly s is  s e c t io n .)

E X P E N D IT U R E S  (T h o u sa n d s  o f  D o lla rs)

FY  8 1 FY  8 2 F Y  8 3 F Y  8 4 F Y  8 5 F Y  3G
100 P E R S O N A ! S E R V IC E S - 0 -
2 0 0  T R A V E L - 0 -
3 0 0  C O v T R  V C T U A I. - 0 -
4 0 0  C O M M O D IT IE S - 0 -
5 0 0  E Q U IP M E N T - 0 -
6 0 0  t.A N I)  & S T R U C T U R E S - 0 -
7 0 0  G R A N T S . C L A IM S . E T C . - 0 -

T O T A L
_________________________________________________________

F U N D IN G  (T h o u s a n d s  o f  D o lla rs)

G E N E R A L  F U N D - 0 -
F E D E R A L  F U N D S - 0 -
O T H E R  (S p e c ify  F u n d  S o u rc e ) - 0 -

•

P O S IT IO N S

l u l  l. T IM E - 0 -
9

PA R T  11 Ml
T E M P O R A R Y . .1 .

III. A N A L Y S IS  (S ec  F iscal N o te  P re p a ra t io n  In s t ru c t io n s ,  S e c t io n  III)

fk fiscal impact on this acjency.

IV. D A T E  Aprij. J 4 , - M I _______ P R E P A R E D  B Y  Terry I.. Karlov
A G E N C Y  Department of Community'A"ftoa1oiifl1_Affa1rs s  

Original: Legislative Finance P H O N E  465-4730
cc: Budget ami Management

Prime Sponsor (Eiist Legislator Named)
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I Hi- LLCJISLA1 U K k  UP IHk M A ir U n m SK X
TWELFTH LEGISLATURE

■DSCAL NOTE

I. REQUEST 
Bill/Re,solution No.
Title An Act Relating to Contracting and Procurement Procedure..,
Requested by Fischer & Stimson Date April 10, 19(fl~

II. FISCAL DETAIL 
Agency Affected _ A ll
Program Category Affected, 'Z 'T
BRU, Program, or Subprogram^/ Affected A11
(Note: If more than one budget component is affected, separate line-item amounts and funding for each 

component in the analysis section.)
EXPENDITURES (Thousands o f  Dollars)

FY 81 FY 82 FY 83 FY 84 FY 85 .FY 36
100 PERSONAL SERVICES 45.6 _ 49 .2 53.2 57.5 62.1
200 TRAVEL
300 CONTRACTUAL 168.0 73.4 79.3 85 .7 92 .5
400 COMMODITIES 1 .5 1 .6 1.7 1 .9 2 .0
500 EOUIPMENT 3.6 3 .9 4.2 4 .5 4 .0
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC.
A d d ition a l Costs fo r  fioods & a.50QJ)QQ 5.940 .000 6 .415 .200 6 .928 .416 7 .482 .68 9

TOTAL Services

FUNDING (Thousands o f  Dollars)

GENERAL FUND 6.500.CJ0 5,940 .000 6 ,415 ,200 6 ,928 .416 7 ,482 .689
FEDERAL FUNDS*
OTHER (Specify Fund Source)

POSITIONS 

FULL TIME 2 2 2 2 2
PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instructions. Section 111)

The exact fiscal impact of this bill is difficult to analyze due to lack of sufficient 
data to evaluate vendor response to changes in purchasing preferences. Some out of state 
vendors will drop out of bidding thereby reducing competition and providing increased prices. 
We project increased costs of goods and service to be approximately 10X* for FY 82 and we 
assume state expenditures will increase 8% a year. We feel both are conservative estimates.

The contractual services expenditures include computerization and implementation of 
the required certified lists. It also Includes funds to revise and reprint existing pam­
phlets and brochures to reflect statuary changes and to conduct advertising to Inform 
minority businesses of the new regulations.

IV. D A T E  April 20. 1981

Original; Legislative Finance 
cc: Budcet and Manaucment

Pnmc Sponsor (First Legislator Named)

.•REPARED 
ACCN C Y _
P H O N E  - 465-2250

BY George E]geg-- \ K l  
Department orTldmlnlstra^

qo

ion

OOI (Rev. 2 -1/80)



(The National Association of State Purchasing Officials, who oppose 
any local preference statutes, estimate that a bidder's preference 
raises the cost of doing business proportionate with the preference.)

From a purely professional purchasing standpoint vendor preferences 
are not condusive to good purchasing practice nor in the purchaser's 
best interest. We are sympathetic to the idea of stimulating 
various sectors of business, however we do not believe this is the 
correct vehicle. A vendor preference is a weak and easy approach 
to the problem which will not solve it. The preference is little 
more than a token gesture of appeasement to an interest group.
Open competition is the backbone of our free market system. To 
reduce or eliminate it adversely affects everyone.

PURCHASING PREFERENCES

PRO'S

New jobs are created.

Businesses are encouraged to 
locate within the State.

CON's

Arguably unconstitutional as a 
barrier to interstate commerce.

In direct conflict with the 
principles of competition and 
precludes the purchaser from 
obtaining the best competitive 
price.”

Nany bidders who otherwise wt Id 
be interested are discouraged 
from competing and potential 
sources of supply are reduced.

Preffered bidders feel more 
secure and have less Incentive 
to submit their best prices when 
a free competitive market is 
absent.

Results 1n higher costs to 
taxpayers, prices usually are 
Increased by the amejnt of the 
preference.



1
P O S IT IO N  T IT L E

Clerk Tvpis i  i n  _ _ _ _ _  _ _ _ _ _

2
T YP E O c  r 'O SITIO N S T A F F  M O N T H S

m  ,  i ?  J

RP No. PCN No.

3 T Y P E  O F  E X P E N D IT U R E A M O U N T
1 2 3

4
P E R S O N A L  SE R V IC E S:
s a l a r y  1 . 4 3 3 / m o . 1 7 , 1 9 6

5 B E N E F IT S  . 1 5 7 9 2 . 7 1 5

2 2 . 8

6 f i c a  . 0 6 1 3 1 , 0 5 4
7 h e a l t n i n s .  150 x 12 1,800
8 T O . ' A l  PE R S O N A L  S E R V IC E S '*'• a

9 T R A V E L  j

10 C O N T R A C T U A L  J )  1 a 4.0
11 C OM M O D ITIES 1*6 A 1.0
12 EQU IPM E N T  CH A 1 . 8
13 O T H E R
14 T O T A L  COST 29.6 i

CODE F U N D IN G  S O U R C E

16 F E O H C P T S .  a

16 o f  m a t c h . W M
17 100 G EN. F U N D  10'* • , 29.6
16 i —a  i i c p r s .  a

19 P G M R C P T S
70 O T H E R
21 J&SIiaUAIIQlL. __ 1

u s e  c a i v

COLUMN NU.

2 2

4A KC*V NUMBER * . . . ,g & m y s m’ V r.A'.g 111 ->4 v-W- ik.JIItl M L'
J rLil

R A N G E /S T E P

8B
BARG . U N IT .

G
PRIORITY

LOCATION

Anchorage d
FORM 12 PAGE/LINE

JU S T IF IC A T IO N :

The purchasing section is presently backlogged.
There is no flexibility to assume further requirements.

This position will evaluate applications for the two 
lists, update listing, review requirements for 
preferences, and maintain minority purchase records.
In addition they will provide copies and updates of 
the certified lists to other groups covered by the 
legislation. They will also complete the additional 
standard clerical tasks necessitated by adding new 
groups on interested parties to the system and 
involving more complex and time consuming bid awards.

AOENCY Administration PROGRAM Centralize! Administrative Services 

General Services

•j 0  R E Q U E S T  F O R  N E W  

P O S I T I O N -

B U I

c o m p o n e n t  Pu rchas ing
FY 82

p . 0 . _  O.
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1
POSITION TITLE

Administrative SuDDort Technician II A
RANGE/STEP

8B
BARG. UN IT .

G
LOCATION

Juneau 4 i  M
aovv'/i

APrfiON/;.. ( lISAF i1

2
TYPE O r POSITION

PFT
STAFF MONTHS

_  ' L . ,

RP No. PCN No. PRIORITY

A

FORM 12 PAGE/LINE

n I 1 S S I

3 TYPE OF EXPENDITURE AMOUNT JUSTIFICATION:

1 2 3

is
4

PERSONAL SERVICES:
s a l a r y  1,433/mo. 17,196

The purchasing section is presently backlogged, 
no flexibility to assume further requirements.

There

6 OENCf ITS .1579 2,715
6 FICA f lf il- 1 1.054 This position will evaluate applications for the two
7 HEALTH INS. ] 5 0 x 12 i lists, update listing, review requirements for preferences,
B TOTAL PERSONAL SERVICES i n 4 22.8 and maintain minority purchase records. In addition they
B TRAVEL r-'t 4 will provide copies and updates of the certified lists to
10 CONTRACTUAL 4 3.0 1 other groups covered by the legislation. They will also
11 COMMODITIES >i 4 .5 complete the additional standard clerical tasks necessitated
12 EO'JIPMENT r,s 4 1.8 by adding rew groups on interested parties to the system
13 OTIISR and involving more complex and time consuming bid awards.
14 TOTAL COST

_1S_
16
17
-19-
19
20

31
23

COOE

JQOfellMIMJlKL
AplHTlQN

funding souncc
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MEMORANDUM State of Alaska
0ATL April 20, 1981

Pill NO.

TKlKPnO M  m o

•outer Hinority/Fonalo Buoi- 
noofl Enterprise 
Legislation 
6B415

Hero is a package of materials prepared in anticipation of your 
State Affairs Committee session on April 21. Those are the 
materials wo promised you during tho comaltteo hearing on April 
16 to lnplonent several recommendations we discussed in our 
testimony.

Preamble and findings

tie suggested that remedial legislation of this type can be 
insulated from legal challenges based on a reverse dis­
crimination theory by having the legislative body make 
clear the problem for which it is providing a remedy. One 
way to do this is with a preamble in the bill in which the 
legislature makes specific findings. Attachment A is 
draft language, largely taken from a bill we saw in an 
earlier legislative session, which you night like to use 
for ideas. You will nave to fill in specific details, 
and, as will be seen below, include findings with respect 
to female business enterprises also. If you wish to 
compare with census dsta you can refer to the preliminary 
1910 data showing that approximately 2S% of the Alaska 
population is now composed of minority people.

The Committee could also consider releasing a report with 
findings upon which Alaska's courts can review and rely on 
for legislative intent. t know that certain kinds of 
reports »tr used by courts this way In Alaska and certain 
other kinds of reports »r« not. You should consult with 
the legislature's advisors about the form such a report 
must take in order to la respected by courts as legisla­
tive intent.

Attachment II is a copy of the full 1 love decision in which 
th*» ftuprem* Court analysed timiTaf federal legislation, 
we have highlighted both the standards which the Supreme 
Court use I m  reviewing the legislation and the specific 
findings which the Congress -.ado. ! am catling these to 
year attention to a c g a a m t  p i r  staff with the principles 
•hl-ch courts apply l« looting at this type of legislation* 
and to give further ecamplea gf the types of substan-

to; Sonator Vic Fischer

Niol Thomas
executive Oiroctor 
Hunan Rights Commission



Mono tc. Vic Pischer 
April 20, 1981 
Page 2

tivc findings which a legislative body can nako a? a 
justification for adopting legislation of this type.

One comment in the Pul 1 llovo decision vote? that the
legislation was acceptable because it was limited in scope 
and duration. You could provide for tnis by Including a 
sunset provision in the bill. Me suggest * sunset roviow 
after five years, but not less.

P o n a l e  Business Enterprises (PBE's)

Me suggested, with the apparent concurrence of Senator 
Stinson, that businesses owned and operated by fomalos 
should also be included in this bill on the theory that 
these businesses have experienced many of the types of 
problem of discrimination which minority business enter­
prises face. Mo suggested thrt to the extent thst POP's 
are included, however, the goals for then must be sot 
separately from the goals for minority business enter­
prises. Otherwise, as tho fedoral experience has indic­
ated, there Is a substantial risk that goals for a com­
bined PBP/HDE group will be consumed nearly exclusively by 
the PBP's to the disadvantage of the minority flrrs. 
Attachment c is paste-up of the existing bill with our 
suggested revlslors. Ao you can see, we have suggested a 
101 goal for tho PBP's which operates independently of the 
existing 29% goal for KBP'a.

More La s hypothetic*! which demonstrates how this system 
would work. Suppose the low bidder was a white male owned 
firm which bids a job at S100. The PBC bid is >114 and
the MB*: 511V. If the 10% goal for that fiscal year for
rBP's has mot been achieved, the PBC geta the job because 
it falls within the IVi bidders preference and Is lower 
than MBC bid. If tno POP goat has boon reached by that 
time, the MBP would get the job. I Tho fftP would have had 
to bid it at 1*9 to get It If the POP goal had been met at 
tha* time.» in other words, the PBC and MBC'a compete 
with each o ‘,h«r until the goal for either has been reached. 
At that point, each of these groups competes on an ogual 
footing with mo bid preference as against other firma.

Pmftnitlon of MBP'a/rfiC's

Me suggested tha* the existing definition of MMr's be 
amended to lit to the gualif lest ton standard the r e t i r e­
ment that the firm be mama pel by minority people tor. in 
thj C 4 M  of rit’a, b / female'jl or

on its May toward that objective 
acceptable affirmative action plan. Me have 

past# up d r a f’ ox Attachment C •
through an

I},*#**! language in the



April 20, 1981 
Page 3

You will notico that wo have not tried to go to groat 
length in the legislation to define tho details of how 
this should work, beyond articulating the principle. 
Those details strike uo as something which should bo left 
to tho Administration to provide for by regulation. Wo 
havo also inserted the suggestion made by others that tho 
qualification program be administered by tho principal 
department which lets the contracts, tho Department of 
Transportation, instead of Administration.

Zf you or any of your staff have any questions of us 
during your session on April 21 we will bo available in 
Anchorage at 276-7474.



A T T A C H M E N T  " A” I

S U G G E S T E D  P R E A M B U L A R Y  L A N G U A G E  F O R  M I N O R I T Y

and

F E M A L E  B I D  P R E F E R E N C E  P R O V I S I O N S  O F  SB  415.

L E G I S L A T I V E  F I N D I N G S .  R e l i a b l e  t e s t i m o n y  i n d i­

c a t e s  a n d  the l e g i s l a t u r e  finds t h a t

(1) the A l a s k a  m i n o r i t y  a n d  f e m a l e  b u s i n e s s  

c o m m u n i t i e s  s u f f e r  e c o n o m i c  d i s t r e s s  b e c a u s e  t h e y  r e c e i v e  

a d i s p r o p o r t i o n a t e l y  low p e r c e n t a g e  of  c o n t r a c t s  a w a r d e d  

b y  t h e  state;

(2) while rainontif- comprise 25t of Alaska's 

population according to current 1980 census figures, the 

most recent data from the Executive Branch indicates that 

loss than ______1 of State contract dollars was realized

by minority business concerns. Despite the increasing in­

terest among women in owning and operating their own bus­

inesses, less than  I of State contract dollars was

realized by fomale-owned and operated buslrcss concerns;

(J) those inequities contribute to the high rata 

of unemployment in the minority community, and to underemploy­

ment among women;

(4) these inequities limit tho aspirations of 

minority ani female children to bocome loaders in business, 

government, and service to all poople;

(51 the d :sproportinately high unemployment among 

minority and female workers can b© reduced through tho award­

ing of state contracts to minority arid female businesses; 

and

(6) It is in the public interest that the princi­

ples relating to the oncouragenont of minority enterprise 

emtod^ed in the Public Works Employment Act of 1977, p. L. 

9S-2i, be extended to all procurement by the State in order 

to place minority and female businesses on a more *qui»*ble

footing with tespect to State contracting opportunities.
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The Supreme Court decided:

LA B O R — O ccupationa l Hea lth

Decuion by U.S. Court o( Appeals Tor Fifth Circuit that 
Labor Secretary exceeded his standard-setting authority under 
Occupational Safety and Health Act by promulgating standard 
which limited permissible employee exposure to airborne con­
centrations of benzene to one part per million and which pro­
hibited dermal contact with solutions containing benzene is 
affirmec (I-dustnal Union Department. AFL-CIO v. Ameri­
can Petroleum Institute, Nos. 78-911 & 78-1036) page 5022

MCOIA LAW—Fair trial Fi h  Praaa

Press and public base right of access under First Amendment 
to  a t t e ' :  cr minal trials and may not be excluded from such 
trials merely upon agreement of trial judge and parties in ab­
sence o f ans findings sufficient to overcome presumption of 
or<n tr  a il  iRschrsond Newspapers. In c . v. Virginia, No 
79.J41I     rage W ff

P U IilC  W O M B —fe d e r a l f.*rtal.ng

business enterprise" prttsmon of 1977 Public 
'A res t -ig.osmrni Act, pn sides that, absent ad/rums-
” r  e > iM r . at least ten percent of ans gram thereunder foe 

.ei •«* ; works p rofess "shall be cspended foe m inonu 
* .i e>e t* errrtses." d «s m i isolate equal pesrtectron goirjat- 
tes .» s..*sutuirO« . I utilise s Mut/nick. Vo

.............. pag*4«-9

f  • •  fO aM  m« e9 W  » »*•♦ N* t  f * • m «
. « < Oa I VgNri M^s I M M  M

•  4 #*s h h  4 l l m ^ s  1 * v i  *4 ^
«ee*^4s «  ,H  * «•« I *• ••

• • •« mm H m+m ^  9  v  f«  • •
• • * !*•

F u l l  T e x t  of Op i n i ons
No. 78-1007

H. Earl Fullilove e t a].,
Petitioners, ^  ^  Certiorari to the

v' | United Staten Court of Ap-
Philip M . K lutrnick, SecreUry ^  for ^  Circuit

of Commerce of the  United
Staten, e t al. I

(July 2, 1080]
Syllabus

T V  "m inority businem enterprise" (MBF.) provirion of the Public Works 
Employment Act of 1977 (1977 Act) require* tha t, abrent tn  adm in istn - 
tive waiver, a t least 10%  of federal funds granted lo t loral public works 
projects m utt be used by the atata or local grantee to procure service* 
or fuppbea from buomesons owned by m inority group members, defined 
i t  U nited States citisena "who are Negro-*. Spanish-apeaking. Orientals, 
Indiana, Eskimos, an d  Aleuts." U nder im plem rnltng regulations and 
gudeim es, grantees an d  tV ir  private prime co n tra rto n  a r t  required, to  
the eeten t fraeiUe. in fulfilling I'.e (Of? M B E  requirement, lo  t r  k out 
ail asa ilib le , qualified, bona fide MBK'r, lo  provvle leehmral asstalar * 
u  needed, to  lower or wtive bonding requirem enit where feasible, to 
•elicit th* aid of the  Office of M inority Bunnrw  E n 'ern tisr, the fimatl 
Bun-eee A dm irw iration, or other sourer* let arriettng M ill.a  in obtain- 
I f f  r-quired working capital, and lo gise gu idm rr through the  uitnesrws 
of th e  bidding proves* T V  adm m wrratise program, which recognise* 
I V t  ronlrscte wi!1 be awsrded la  bona file  MBIT* even though they are 
re t  I V  lowest btddrev if I Sett bsde reflect merely attem pts lo  rover rosta 
tsflatrd  by tV  prevent efforts of p tw r dwarfs snu g *  and durfim m atien, 
prastdf* for h s ^ n s g  grantee applwataows foe adminMStattv* w s i .t r  of 
I V  10% M BE requirement oa a esse-by-eaoe Iw.sr if * le»r.b .Iiti i* 
drseofterrsted by • slsowwq th a t, derp.it if f ie n u tiir  effort*, Itsrh I n r l  of 
y trtw ipaiaM  esnrwr be arh trsrd  without departing f ra n  the pecgrim '* 
eS qevlurt T V  p to g u m  slaw pro. vies aa  t d a u n n tn t i t r  m eeV aw ia ta  
ensure tV l  only V im  Ade M ill e are nsrtwspsaaed fit IV  program, and 
la  pros err waywrt p a rtt-sp a ln a  by mtaalriy firm* whose ainrtv <o (wbbe 
tvu  etetm g s |p h i i H i i a s  is oos tmpatred Iq  t V  effect* of p r a t  
i n f i l l .

Petitieaefi. searesl s w - n ta o r  wI rwewtrsMtiow reamrioe* and n b .  

reotrsrtwr* sod a firm r-*,e*d ms W ilin g  srn.dsima sad s.r eaadt- 
i-**q  work, lied  -sort foe drotarsioev and it .,..— liv e  erV f in  Fnt>e»l 
r * r iH l Coues i l i q a e  t i l l  t V r  1st tw.triood er*ewn-e mywrs doe 
ft e» tor.ewrewt rf the MBE f**ja-r*mewl in )  that the MBE r . —a  

ra  Its foe* sedited swler o 4  tV  Iq a . I  Tr. in t o *  C lr 'o r r i  I V  Tr-.*. 

Irvwtt. l a n d a r r l  s M  1V  os*wrl pewSniiw* e« a |* * r il ef I V  f M  
C-sHoe f t . Vw f  d’k Xmawdwr*. T V  fVeewt C. *rs . -k*K tV  

ta ld .r t  ad IV  M n r  r v r u a .  and l ie  Cowet tf A p je .i. s f i l 

H r t  T V  iwdgmor* 

v t  r  a  % » ( i
Its  f a a r  lre*»r* Be» r* j>e*| h  Mo li m ry ttarrr* n d  Its 

J t t n q  B e a m  r r a r H M  'V i  tV  MBT vww-w.ua •> >V 1*77 Art 
aa r*f (*»* kmm r /i  .»(*<* lie  rw u .o i.n a

V lT t » '* • o a M a u l a u iU r  a n iu w i  iU .W o .1  -s* W 
vt.al • 1 1 |. O* WOW WO ffoa m . *111 f\* DUkH I V  >1*1
w o  r e t  —  as* a o . .  . 0  * o  I  s * .  s«s M .  t - f . u l  *» *#  

•m o w  m I s . o o t  i n  o a  . o * . * . .  «t w o  * U ) .  V *  < w o o d  M e n  

a ( a w n  l a M t l o  , ' « t l  III »»•

fniMi 4 41 L V  *979

> ffika *•«•••*»
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( 1 ) Mewed against the legislative and adm inistrative background ef 
the 1977 A rt, the legislative objectives of the  M BE provision, and the 
adm inistrative program  thereunder, were to enaure—without mandsticg 
the allocation of federal funds according to inflexible percentages solely 
based on rice or ethnirity— th a t, to the extent federal funds w e t 
granted under the 1977 Act, g n n tee s  who elected to  participate term'd 
not rm nloy procurement practices that Congrera had decided m ivit 
result in  perpetuation of the effect! of prior diacriraination which had 
impaired or foreclosed access b y  m inority businesses to publie contract­
ing opportunities.

(2) In  conridering the constitutionality of the  M B E provision, it first 
must b» determined whether the  objectives of the  legislation are  within 
Congress' power.

(a ) T he 1977 A rt, u  prim arily an exercise of Congress' spending 
power un der Art. I. 5 8, cl. I , " to  provide for the . . .  general W elfare." 
condition* receipt o f federal moneys upon the recipient's compliance with 
federal s tatu tory  and adm inistrative directive*. Since the reach of the 
spending power ii a t least as b rosd  as Congress’ r r tu ls to ry  powers, if 
Cortgrem. pursuant »o ha regulatory powers, could have achieved the 
objectives of the M B E  program, then it may do so under tbc spending

(b) Inrofar as the  MBE program  pertains to  the actions of private 
pr'm e contractor*, inrludi-g those not reiponsible for *nv violation of 
an t’die-rim 'nation laws. Congress eould have achieved ita objectives 
und-r th e  Commerce Clause. T h e  legialiltve history shows th a t 'here 
wus a rational baria for Congress to conclude that (he rub-ontra<1 is>c 
p n r t i .e s  of pnme contractors could perpetuate the prevailing impaired 
jutes* bv  minority buainewew to  publie contracting opportunities, and 
that this inequity has an effect on in trra tals commerce.

(c) Inaoter a* th e  MBE program  pertains to  the actions of state 
and local (ran te rs. Congress could have achieved its objectives by use 
of Its power wider 1 5 ot the Fourteenth Amendment “ to  enforce by 
ap propria ts  legubtion" the equal protection guarantee of th a t  Amend­
ment C ongrc.j had abundant hw lonraj basis I com which it could con­
clude th a t traditional procurement practice*, when applied to  minority 
btainessaa, could perpetuate the effects of p c x r  discrimination, and that 
the prospective elimination of such turner* to  mm onty-firm  a r c r a  to 
public ru n t ra r in g  opportunities > u  ap p io p n a tr  to rnaure th a t tboae 
k-uetnesww were not denied equal opportunity to  partieipsts in federal 
g rin ta to  s ta ir  aad local g tnen  lenta. which is one aspect ot lb s  equal 
pee'ret ion ol the law*. C f. s p ,  A'sternbocA v Afccpan, 3S4 U. 8 
At I 0*epjw » V ilth tS . 400 U. S 113

Id! T hor. >he eb.-eeliice ol the  M BF piovwvnn are within the aeepw 
ol O n g rw n ' ependvng power. Cf. fu u  v. AVAolt, t i t  II. 8 . J U

111 Congrew ' n »  here d  reria l and ethnic rritcn a  as a reevditioe 
l l l n M  to  a federal rant w a valid eaeaws Is  acrom pluh l i t  mnatitu- 
1i r . i l  abjective*. and th e  M BE prt>» .non mi eta fare doe* not rw U te  the 
•erual p tstse tiov  rompoewai s f th e  lh*t Procma Cleuae of th e  f ilth
A e r V r e t i t

(a) In  lire '( B E  peve«e*n'» tn a r d a l  rwntsvt. there rr no evqcjieemenl 
that C w i t r s  a n  in » aV eJr " r a i a l - l W  I a dies* C f ,  s  p S» ewv 
* f t a d w r e - U r  p j  ,  fitter** W l ' M .  A/eDa-wf a.
ft!•••* HR V 8 J9 A>>e4 fa<u.«a bat'd  sf f tw a tw s  » dvov*. 
t>9 1 1 9  U

I t )  T ie  MBE pewgrain la no* r*e»trttsr*ei*Ur defective tweawae it 
guy d i te p p re i  'h e  rtpwrlilieew  e»l i r r rw  I* a f ira l—  a t rnvttewl 
r*see**liM  oppn*lve.rte* el aaaanesM *  f rmt w hs naav ih e w e tie s  he 
P ’vwM  e f  ia< river d e r e s M la e v  i n e * e  k V a  rfe* .w a'iee a l o -  
r » t  n d  revtw -S i i l n o d  n w rd ) in  rue* I hr rtlseia  ad po r t  dt-erwwias- 
r e *  *<t'h "a  I ' i r r e  l i e  Harden" H  im s i s i  | * t t w  is M  impet-
n e r t i r  /  •*-1 a /) - * • * «  f'awapertanew C t ,  «7 t  I ' 8 717, 777

le t  V -r  I- ' I .  " P T  r r e y n n  aa t e e *  aadrnartwiie n
r l | i  «r I p u r ,  r r  I m ' . i  i r  •.eeiAeal a* M M i »rv»'fv re I her I l e a  e i im l -  
-a  *r eifwe tu t  f l u c i « * r  ' I  1 3 t - e s o  n  wW*e  errw r tw gw-eewwvewe 

r a ' i y n i r i  v  P W S ie n i  H  ' V r d m m  l o d v  • » • • « *  *e d w ey v n  •* • < * •  
C  * e " w  * •« m  n - e "  •* e ’* re — 1 • * « * * •  «'»• jw a |* e tre rr*  c a n s

a* i t s  n w  r r - w n  o l r n .  H i  ta r  m U A r d  i s  a  eemed wJ yen  
p***» •* *'*<• i**a *s a —a* wiiSeU I we q  w»S i«e*'l •opOde 
e « »r* > , tr-prw * • «w l> t iVrw la* Mm M  | l * t e «  Hal I <>| m
,'v* C I* —  cf pa e.des, ' a'lMltlO H  rwMn* 'Ml
vwvft «■ K v d r U  WMeer g—  '\ai Ur W *  rW tern fld i

deg-xe of disadvantage and ducrim inuton  equal to or greater than that 
suffered bv  the  groups cncompaaard Lv the M BE program.

(d) T he contention that the M B F program , on its fare, is overin- 
durive in that it bestows a benefit on businesses identified by racial or 
ethnie criteria which cannot be justified on the baais of competitive 
criteria o r  as a  rem edy for the present effects of identified prior dis­
crimination, is also without m erit. T he M BE provision, with due 
account for its adm inistrative program , provide* a reasonable sir*nee 
that in d ica tio n  of racial or ethnic criteria will be narrowly limited to 
accomplishing Congrrs*' remedial objective* and that miaapplicationa of 
the program will be prom ptly and adequately remedied administratively. 
In  particular, the adm inistrative program  provides waiver and exemp­
tion procedure* to  identify and eliminate from participation M B E ’a who 
•re  not "bon* fide," o r who a ttem p t to exploit the remedial arpects of 
the  program by  charging an unreasonable price not attribu tab le to  the 
present effect* of past discrimination. M oreover, grantee* m av obtain 
a  w ii-e r  if they dem onstrate th a t tbeir best efforts will not achieve or 
have not achieved the  10%  target for m inority firm partreipati-n within 
th* limitation* of the program 's remedial objective*. T he M BE provi­
sion m ay be viewed as a pilot project, appropriately limited in extent 
and duration and subject to rea a rn ro e n t and re-evaluation by the Con­
gress prior to tn y  extension or re-enactm ent.

(4) In  the  continuing effort to  achieve the goal of equality of eeoaomic 
opportunity, Congress ha* latitude to  try  new technique* such a* the 
limited use of n e ia l and ethnie criteria to areompliah remedial objective*, 
especially in program* where voluntary cooperation fce induced by 
placing conditions on federal expenditu re . When a program narrowly 
tailored by Congreve to  achieve ita objectives come* under indicial 
review, it should be upheld if the courte arc mtisficd that the Irgielaliw  
objectives and projected administration of the  program give rroeonaMa 
aam n n rc  that tha program will function within constitutional limitations^ 

Mb. Jew ries M aM H atx, joined by Ma. Ju a n c *  B a tx x a x  and M r. Ju s- 
T ir t B u c k m c n , concurring in the judgm ent, concluded th a t the proper 
inquire for determining the ronetitttlionalify of racial rlaacificatioei* tha t 
provide benefit* to mieioritie* for the purpose of remedying the prevent 
effectt of pact racial discrimination ia whether the rU rtiflralions serve 
im prrtan t (ov trn ro en u l objectives and are substantially related to 
achievement of tho** objective*, Vninrntv of Ct/ilomia Regents v 
B e lie . 4.1 S V. 8 3(13, 330 (opinion ef B e a x x a x . VVMtrr, M «r»m au, 
and b u c v M t’x , J J , eoiKuenng in Judn nrn t In part and dm cnting in 
p a rt), and that, judged under this ataiH uid, the 10% m inority »*l-a*tde 
proviuon of the 1077 A rt m plainlv co-H it unonal. the n c u l  rlsuifira- 
tiooe being aubvtanliatly rcLa'ed lo  tbc j .  hicvrmcni of the im portant and 
ior.greMior.ally articulated goal of ruu t.iy ing  th* present effect* of past 
racial dwrriminatioii.

Bfw ra. C  J .  announced the  judgment of th e  Csvsrt and delivered an 
opinion, in which t t ' n i t t  and E ow ttx , J J , joined Po w il u  J .  fil'd  a 
eoncvier ng ojanacn M ia t l t iU ,  J ,  filed an op iaoo  ewaveurrmg m the 
ju d .so c r '. in ahw h B a tx x a x  and B u r a w i 'N , J J  , jo.rerf ? r e » ,« r  J ,  
L ed  a ilm entifig opinxxi. Ua which H ie ixu i l i t .  J .  joined b n v e v a , J ,  
filed a 4 vem tug opinion.

M r C i n r r  J t  « T irr lU n c ra  ann ounced  th e  jttilcm eeii o f the  
C o u rt a il ]  delivered  an  opin ion  hi which M r J t  a n c t  U ' l i i t i  
grid M r J lR T K t I’o w d t  joined,

UV g ran ted  rc tiio ra r i  lo  ro n it t ir r  r  f a r u l  c o n s titu tio n a l 
chR llengr to  t  req u irem en t in  r  rongrcauonaJ spend ing  p ro ­
g ra m  that  ih te n l  an  adm in ia tra tiv e  w aiver. 10% of th e  fed ­
e ra l fund* g ran ted  for local public week* p to jeeU  itiual b e u**d 
by the  a u t e  o r locaJ grar.tc* to  peocu acrvice* o r lu p p ltr*  
from  h t- a i r v n q  ow ned  an d  rorvtm lled by  m em ber* o f t u t -  
•jto n ly  identified  m m n n ty  r o u p *  4 4 1 1’. S ?d0

I
In  y,sy 197? Congreaa m a r t e - l  th e  Rublae W ork* E m p lo y ­

m e n t A rt o f 1977. 1 'ub L  WVTfi. 91 b u t  110 which am ended  
th e  Local Tubl-e tt"w k» C a p iU l D evelopm en t a r .i  In v ea tm en t 
A r t  of 1978 P u b  L  !>4-3W. 90  h u t  9 »  T h e  19?T am en d - 
m e n u  a u th n rn e d  a t  addaaoeial 14 b JL o n  tp p e o p e itb o n  foe

* . ' ^ » i  •»>  l e t l i -  " . i r  rave T e*a« ,  .— 
a n i  e w  9 v  J v i J *  v . e v n e w *  u * >  ' P ' M  a  e n i a f i  I I

aaJ a n  t a v l t ,  •  > e a w  l i  N  I . c h  i t  V»v»«a  f t n  la a . | } l t  Twetre few  tweei > • «  
* '* * > >  ' O '  u *  «a* l . i ' / ,  je »  u a  a e n v i i  W u a e  * u e  y ae , e w a  »i a w a f w .  O f -
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federal grants to be made by the Secretary of Commerce, 
acting through the Economic Developm ent Administration 
(E D A ), to s ta te  and local governmental entities for use in 
lo c il public works projects. Among the changes made was 
the addition of the provision that has become the focus cf this 
litigation. Section 103 (f)(2 ) of the 1977 Act, referred to 
as the "m inority business enterprise” or "M B E " provision, 
requires tha t: *

"Except to the extent th a t the Secretary determines 
otherwise, no grant shall be made under this Act for any 
local public works project unless the applicant gives 
saUsfactc-y assurance to the Secretary th a t a t least 10 
per centum of the am ount of each grant shall be expended 
for minority business enterprises For purposes of this 
paragraph, the term "m inority buriness enterprise" means 
a  business a t least 50 per centum of which is owned by 
minority group members or, in cue of a  publicly owned 
business, a t  least 51 per centum  of the stock of which 
is owned by minority group num bers. For the pur­
poses of the preceding sentence, m inority group mem­
bers are citizens of the United States who are Negroes, 
Spanish-speaking, Orientals, Indians, Eskimos, and 
Aleuts."

In  late M ay 1977, the Secretary promulgated regulations 
governing adm inistration of the grant program which were 
amended two m onths later* In  August 1977, the EDA 
issued guidelines supplementing the statute and regulations 
w ith respect to m inority business participation in local publie 
works grants,* and in October 1977, the EDA issued a tech­
nical bulletin promulgating detailed instructions and infor­
m ation assist grantees and their contractors in m cetir; the 
IC ~ M rE  requirem ent *

O n November 30, 1977, petitioners Med a complaint ir. the 
U nited States D istrict Court for the Southern D u tr.rt of 
New Yrrk seeking declaratory and injunctive relief to t 'jo it . 
c r.L rc rrrtr .t of the M BE provision. Nam d as dcfcr.::r,t» 
were the Secretary of Commerce, a* the program adm in iitra ' 
to r and the S ta te  and City of New York, as actual and pclfn- 
tia! project grantees. Petitioners arc several associations of 
cor.strurt.on contractors and lubcontnetors, and a firm en- 
g a r* l in heating, ventilation and sir conditioning work. 
T. • r f 'T .p lam t alleged that they Ita! sustained ecor.rm»e 
In; .-y  d .r  to enforcement of the 101 MBE requirement ir.d 
th a t the MBE provision on its fsce violated the Equal Pro­
tection Cliuse of the Fourteenth Amendment, the equal 
prcteitic-n component of the Due P ro em  Cl»use of the 
F ifth  Amendment, and various siatutcey antidiscrimination 
provisions .*

A fter a hearing held the dav the eenp lam t ■»« AW the 
P . i t n r t  Court denied a re q u ite d  ten  pet»ry restraining tr-'er 
ar i  s e le f ile d  t ' e  n atter (rr  eu r s r^ h te d  hearing on the 
m»r *.s On iV re p .le r  I**. I*»7? the t'.r tr ie t C iu r l i«i  H  a
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memorandum opinion upholding the validity of the M B E pro­
gram and denying the injunctive relief sought. Fullilove v. 
Krcps, 443 F. Supp. 253 (SDNY 1977).

The United States Court of Appeals for the Second Cir­
cuit airirmrd. 5S4 F. 2d 600 (CA2 1973). holding th a t "even 
under the m ost exacting standard of review the M B E pro­
vision passes constitutional muster." Id., a t 603. Consid­
ered in the context of many years of governmental efforts 
to remedy past racial and ethnic discrimination, the court 
found it  "difficult to imagine" any purpose for the program 
other than to remedy such discrimination. Id ,, a t  605. In 
its view’, a number of factors contributed to the legitimacy 
of th e  M BE provision, most significant of which was the 
uarrowed focus and limited extent of the statu tory  and 
adm inistrative program, in aitc, im pact and duration id., 
at 607-608; the court looked also to the holdings of other 
courts of appeals and district courts th a t the M BE program 
was constitutional, id., a t 608-609* I t  expressly rejected 
petitioners’ contention th a t the 10% M BE requirement vio­
lated the equal protection guarantees of the Constitution.' 
V  . F . 2d, a t 609.

II

A
The M BE provision was enacted as part of the Publie 

Works Employment Act of 1977, which made v a r ie s  amend­
ments to T itle I of the Local Public Works Capital Develop­
ment and Investm ent Act of 1076. The 1976 Act was in. 
tended as a short-term measure to alleviate the problem 
of national unemployment and to stim ulate the national 
economy by asaisting atate and local government! to build 
r»»ded public facilities.' To accomplish these objective*, 
the Congress authorized the Peer-tary of Commerce, acting 
through the Economic Developn.i it Administration, to make 
g*xf t» to state and local governments for construction, reno­
vation repsir or other im provn-ent of loeal public works 
r*rje*:s* The 1976 Act plsceil a number of rrsUiet»ons 
•* project eligibility designed to  assure that frdrral monies 

we*r targeted to accomplish the legislative purposes'* It 
evablnhcd criteria to determine grar.t priorities and to ap­
portion federal fundi among political jurisdictions." Those 
cr.lcna directed grant funds toward areas of high unemploy- 
r nt "  The statu te aulhorirrd the appropnat on of up to
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$2 billion for a period ending in September 1077; "  this ap­
propriation was soon consumed by grants made under the 
program.

Early ir. 1077. Congress began consideration of expanded 
appropriations and amendments to the grant program. 
Under adm inistration of the 1970 appropriation, referred to 
as "Round P  of the local public works program, applicants seek­
ing some $"-5 billion in grants had competed for the $2 billion 
in available funds; of nearly 25,000 applications, only some 
2,000 were g lin ted ."  The results provoked widespread 
concern for the fairness of the allocation process." Because 
the 1977 A ct would authorize the appropriation of an addi­
tional J4 billion to fund "Round TI" of the gtant program ." 
the congressional hearings and dcU tes concerning the am end­
ments focused primarily on the politically sensitive problems 
of priority and geographic distribution of grants under the 
supplemental appropriation." The result of this attention 
was inclusion in the 1077 Act of provisions revising the alloca­
tion criteria of the 1670 legislation. Those provitionr, how­
ever. retained the underlying objective to  direct funds into 
areas of high unem ploym ent." The 1977 Act also added new 
restrictions on applicants seeking to qualify for federal 
g ran ts;"  among these svaa the M BE provision.

The orig;n of the provision was an amendment to the House 
version of the  1977 Act, H. R 11, offered on the floor of the 
Houte on Feb. 23.1677 by Representative Mitchell of Mary- 
land." As offered, the amendment provided: "

"N otw ithstanding any other provision of law, no grant 
shall fc-e made under th is Act for sny local putlis works 
project unless a t least 10 per centum of the articles, 
materials, and supplies which will be used in such project 
are p r : cured from minority business enterprises. Fcr 
p u rp o r t  of this paragraph, the term 'minority business 
er.terpr.se' means a business a t least SO percent of whieh 
it o w rrd  by m inority group members or, in rase of 
public.v ©wr»d businesses. a t least 51 percent of the stock 
cf whir.-, is owned by minority group members. For the 
purposes of the preceding sentence, minority group mem­
bers are citiiens of the United States who are N egroes 
Spanish.speaking, Orientals. Indiana, Etktmoa. and 
Aleuts."

T.'.e apr-vr stated that the objective cf the amendment 
war t ' dtr*” fu-dt into the minor.Iv b jitne-ts rrromunity. a 

*ee?:r of the economy sorely u> r/rl of economic stimulus but 
whifh. cn th* litis  of past rtpfSienee with government peo- 
evt-rrel p  grams could not Ic espceted to lentfit i-gnifi- 
rantli fron the public works program as then formulated " 
He r.ted th* marked statistical disparity that m fiscal >eat 
107* !»m tv t*i 1 "  of all fed»sal procurement was concluded
• )lk “ nor rv b stress entefpS!»es slrbe-if.b m.reetlsre eeess-
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prised 1 5 - 1 8 %  of the population." When the amendment 
waa put forward during debate on H. R. 11," Rep. Mitchell 
reiterated the need to ensure that minority firms would 
obtain a fair opportunity to share in the benefits of this 
government program."

The am endm ent was p u t forward not aa a  new concept, 
bu t rather one building upon prior adm inistrative practice. 
In  hia introductory remarks, the sponsor rested h it proposal 
squarely on the ongoirg program under {8  (a ) of the Smstt 
Business Act of 1658, Pub. L. 85-536, S 2 (8 ), 72 S lat. 386. 
which, as will become evident, served as a model for the 
administrative program develop.d to enforce the MBE 
provision:"

‘T h e  first point in opposition will be th a t you eannot 
have a set-aside. Well, M adam Chairm an, we have been 
doing thia for the last 10 y ean  in Government. The B-A 
set-aaide under SBA has been tested in the courts mere 
than 30 times and has been found to be legitim ate and 
bona fide. We are doing it in this b ill"

Although the proposed MBE provision on ita face ap­
peared mandatory, requiring compliance writh the 10% mi­
nority participation requirement "(njotwithstanding any 
other proviiion of law," its sponsor gave assurance* that 
existing administrative practice would ensure flexibility in 
administration if, with respect to a particular project, com­
pliance with the 10% requirement proved infeasible."

Representative Roe of New Jersey then suggested a change 
of language expressing the twin intentions (1) that the federal 
administrator would have discretion to waive the 10% require­
ment where its application was not feasible, and (2) that the 
grantee would be mandated to achieve at least 10% participa­
tion bv minority businesses unless infeasibihty was demon­
strated" Hs proposed as a substitute for thr first sentence 
of thr amendment thr Ungusrr that eventually was matted " 

T-scrpt to the extent that the Secretary deletrmne* 
otherwise, no gram shall be made under this Act for aey 
local public wr- ks project unless the applicant gives satis­
factory assurance to the Secretary that at lean 10 per- 
etni of the amount of re-h grant shall be expended fee 
minority business enterprises.**

The sporvor fully arreptod the suggested clarification be­
cause it retained the d m live that the initial burden of com* 
pitanr* wruld fall on the grantor. That allocation of burden
•  is necessary because, as he put it, "every "agency of the 
Govemrxer.t has tried to figure out a way to avoid doing this 
very th.ng Believe rse. these bureaucracies ran coene up 
with 10,000 ways lo avoid doing it" "

Other supporters sf the MBF amendment echoed the spon­
sor's rsrestn that a numbrr of factees. diScult to isolsto ee
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quantify, seemed to impair access by m inority businesses 
to public contracting opportunities. Representative Con­
yers of Michigan spoke of the frustration of the existing situa­
tion, in wh eh, due to the intricacies of the bidding process 
and through no fault of their own, minority contractors and 
businessmen were um ble to gain access to government con­
tracting opportunities."

Representat ve Biaggi of Nqw York then spoke to the need 
for the amendment to "prom ote a sense of cconoraie equality 
in the Nation.* He expressed the view th a t without the 
amendment, " th is  legislation may be potentially inequitable 
to minority businesses and workers" in th a t it would per­
petuate the historic practices that have precluded minority 
businesses from effective participation in public contracting 
opportunities." T he amendment was accepted by the House."

.T w o  weeks later, the Senate considered S. 427, ita package 
of amendments to  the Local Public Works Capita] Develop­
m ent and Investm ent Act o f 1876. At th a t  time Senator 
Brooke of Massachusetts introduced an M B E  amendment, 
worded somewhat differently than the House version, b u t 
aim ed a t achieving the sam e objectives." His statement 
in support of the 10% requirem ent reiterated and summarised 
the various expressions on th e  House side th s t the amend­
m ent was necessary lo ensure that minority businesses were 
not deprived of access lo the government contracting oppor­
tu n e  es generated by the publte works p ro g ram "

T he Senate adopted the amendment without debate ** The 
Conference Committee, called to resolve differences between 
the House sod Senate versions of the Public Works Employ­
m ent Art of 1077. adopted the lingusge approved by th r  
House for the MBE provision." The Conference Riports 
added ody tSe comr.-nt **Tr a povuion shall be dependent 
on the availsbd.tv ef mmor.ty buiineta enterprise* located 
in the projectarea""

The desire of a MBE tvstheipelion requiremeM sub­
ject to admimttrator waiter. thought in be (squired 
lo assure minority birunrva partwipalioti: otherwise it was 
thought that repeUtaon of the prior rsprnrnre ccuM be r i ­
pened. with participation hy minority business arceuatirg 
foe an inordinate!) small twreenuge uf g«>eminent contract­
ing The rtuws of this ditpir.tv wem remtved as InvMnng 
the lonf'tsading rwsterre ar. 1 msintenanee of l*arrw» im­
pairing ifrets Sty muurtty f ' lerprtsn to public contrseling 
eppstihiles, or acmet-fries aa in tolling more dirert dit-
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crimination, b u t not u  relating to lack—as Senator Brooke 
put it— "of capable and qualified minority enterprises who 
are ready and willing to work." "  In the words of its spon­
sor, the M BE provision was "designed to begin to redress 
this grievance that has been ex tant for ao long." **

The legislative objectives of the M BE provision m ust be 
considered (gainst the background of ongoing efforts directed 
toward deliverance of the century-old promise of equality of 
economic opportunity. T he aponsors of the M BE provision 
in the House and the Senate expressly linked the provision to 
the existing administrative programs promoting minority op­
portunity in government procurement, particularly those 
related to  I 8 (a ) of the Small Business Act of 1068." Section 
8 (a )  delegates to the SBA an Authority and an obligation 
"whenever it delerminea such action U neceaeary" to enter into 
contract* with any procurement agency of the Federal Gov­
ernment to furnish required goods or services, and, in turn, to 
enter into aubconlracla with ama.ll butinesaea for the perform­
ance of auch contract!. T his authority lay dorm ant for a 
decade. Commencing in 1068, however, the SBA was directed 
by the  President *' to develop a program pursuant to ita 
f S (a )  authority to assist small business concerns owned and 
for. trolled by "socially or economical'y disadvantaged” per- 
sc*.s to  achieve a competitive position in the economy.

At the tim e the M BE provision was enacted, the regula­
tions governing the ( 8 ( a )  program defined "social or eco­
nomic disadvantage" as fo llow s:"

"An applicant concern m ust be owned and controlled 
by  one or more persons who have been deprived of the 
opportunity to develop and maintain a competitive posi­
tion in the economy because of serial or economic disad­
vantage. Surh disadvantage m ar arise from cultural, 
social, chrome economic n rrum stav e*  or background, or 
e lh e t sundae cause. Such persons include, but are not 
lim ited to. black Americans. Amen-an Indiana, Spanish- 
Americana, oriental Americans. Eskimos, and Aleut*.. . . "

The guidelines secompanving these regv'ations provided that 
a m inority business could not be maintained in the program, 
even when owned and controlled by m enders of the identified 
r  neeitv groups if it appeared that the burners had not been 
deprived of the opportunity to  develop a id  m aintain a com- 
tw titn e position in the economy because of social or economic 
d sa d v a n tig r."

A t the C ongm e began consideration of th r  TuM* Works 
Employment A rt of 1877, the House Committee on Small
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Business issued a lengthy report summarizing its activities, 
including ita evaluation of the ongoing § 8 (a ) program ." 
One chapter of the report, entitled "M inority Enterprise and 
Allied Problems or Small Business," summarized a  1975 com­
m ittee report of the same title dealing with this subject 
m atte r."  The original report, prepared by the H ouie Sub­
committee on SBA Oversight and M inority Enterprise, 
observed:"

"T he subcommittee is acutely aware th a t the economic 
policies of this N ation m ust function within and be 
guided by our constitutional system which guarantees 
'equal protection of the  laws.' The 'fleet* of post inequi­
ties stemming from racial prejudice have not remained 
in the past. The Congress has recognised the reality that 
past discriminatory practices have, to some degree, 
adverttly  affected our present economic system.

"W hile minority persons comprise about 16 percent of 
the  Nation’a population, of the 13 million butineracs in 
the  United Stales, only 382.000, or appr ximately 3.0

• percent, are owned by minority individuals. T he most 
recent data from the D epartm ent of Commerce also indi­
cates that the gross receipt* of *11 bu*ine**ei in ‘hi* coun­
try  total* about S2.M0.8 billion, and of thi* am ount only 
116 6 billion, or about 0 65 percent was realized by minor­
ity butinet* concern*.

"These tta tittir*  are not the rc tu lt of random chance. 
T he presumption m ust be made th a t past discriminatory 
system s have resulted in pr—-n l  economic inequities. In 
order to right this situation -hr Congress hat formulated 
certain remedial programs dc igned to  uplift those socially 
or economically disadvantaged persons to a level where 
they may effectively participate in  the business main­
stream  of our economy.*

•• re t  1*» fwrpasM t f  this rrpoo th* itrm  ‘mtoent** shall iixVf*
r r h  rm ttny  a* if* eonHd«rfd in b* eecoetr.italV

r* 4-»d- -**■ t-J "18 tr#wpl»a-»* *dd*4 )
The 1975 report ra t*  part icular attention to the I 8 (a) pro­

gram. fsprrreing  disappointm ent with it* limited effective- 
r.e*s" W ith specific reference to government construction 
cc*trad ing , (he report concluded, "there are substantial 1 8 (a) 
opportunities in the srra  of Federal construction, b u t . . .  the 
ffirttfe*  of some agencies preclude th* r«aliration of that 
p “ r*itt*l ’* "  Th* r^booenr-.iltee look "full notice . . .  a* 
r  l»nee foe ita runs deration" of reports submitted to  the 
C i* lira s  by the G rnrtal Accounting Office and by the U. S 
Cerrmtrston on Civil Bights, which reflected a aimilsr di«*»tis- 
fart p«t w ith the effrctiveneta ol the 18 (a )  p rogram " Th*

-M  it it»? Na a s - tn t t ta rn ,
- U ai l l s - lr t
w ff ft f*g Ns t*  t-3  (1W71).
• I 'M t o  i t i j 'f i  >1 l>* 1ST? ft the tt-*n* C is w i 'n  r%

• ? .*».»* %(*«•» *4 i l l  fB t 'i  J n t i ' f  f li t l  C-lf*
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• • •  » V. »«■**. ip  > » '  t t c i l ,
► i *< »
• f »t it V f r*«ml Imw to C*tU* 'tSe’piua* r *«rt/»*.

Civil Rights Commission report discussed a t  some length the 
barriers encountered by minority businesses in gaining access 
to government contracting opportunities a t the federal, state 
and local levels."  Among the major difficulties confronting 
minority businesses were deficiencies in working capital, inabil­
ity to meet bonding requirements, disabilities caused by an 
inadequate "track record," lack of awareness of bidding oppor­
tunities, unfamiliarity with bidding procedures, preselection 
before the formal advertising process, and the exercise of dis­
cretion by government procurement officers to  disfavor 
minority businesses."

T he subcommittee report also gave consideration to the 
operations of the Office of M inority Business Enterprise 
(OM BE), an agency of the Departm ent of Commerce orga- 
nixed pursuant to Executive O rders"  to form ulate and co­
ordinate federal efforts to assist the development of minority 
businesses. The report concluded th a t OM BE efforts were 
"totally inadequate" to achieve ita policy of increasing op­
portunities for subcontracting by m inority businesses on 
public contracts. OMBE efforts were hampered by a "glaring 
lack of specific objectives which each prime contractor should 
be required to achieve," by a "lack of enforcement provisions," 
and by  a  'Tack of any meaningfi I monitoring system .""

Against thia backdrop of legislative and administrative pro­
grams. it is inconceivable th a t Members of both Houses were 
not fully awsre of the objective* "f the M BE privision a rd  
of the reasons prompting ita cnacin ent.

C
Although the statutory M BE provision itself outlines only 

the bare bones of the federal program, it makes a number of 
critical determination*: the decision to initiate a limited racial 
and ethnie preference; the specification c f a minimum level 
for minority business participation; the identification of the 
minority groups that are to  be enrompaared by the program; 
and the provision for an administrative waiver where appli­
cation of the program is not frajible Congress rvlicd on the 
administrative agency to flesh out this skeleton, pursuant 
to delrgated rulrinaking authority, and to develop an admin­
istrative operation consistent with legislative intentions ami 
objectives.

As required by th* Public Works Employment Act of 1977. 
the ?»ctet*ry of Commerce promulgated regulations in set into 
m otets 'R o n d  I I ” of the federal grant program." The 
regu 'siw oi require th a t ronslruetron project* funded under 
the lr<-* atiun nn*sl be performed umlrr ronlrart* awarded by 
roropetitisr biJding. unless th r  frdrral •d*nim<trator has 
made a determ ination that in the circumstances trialing to a 
particular project some other method is in the publie interest. 
Where competitive bidding is employed the regulations echo 
the ••»! .tr 's  requirrrr*r,t that rontracts a rr  In be awarded 
on C e i i m  of the T w n t  rrspnrsnw bid subti tied by a 
b .C  • r - r- t it  g ••ra il.sheil r»i:*nn id r-rponsdxl.tv arid thes
• * * •»* f * i - ~ i ; " ' i . t  s c .  i s
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also restate the M B E requirem ent."
EDA also has published guidelines devoted entirely to tha 

adm inistration of the M BE provision. T he  guidelines out­
line the obligations of the grantee to seek ou t all available, 
qualified, bona fide MBE's, to provide technical assistance 
aa needed, to lower or waive bonding requirements where 
feasible, to solicit the aid of the Office of M inori’v Business 
Enterprise, the Small Business Administration or other sources 
for assisting M B E ’s in obtaining rq u ire d  working capital 
and to give guidance through the intricacies of the bidding 
process."

EDA regulations contemplate that, as anticipated by Con­
gress. most local public works projects will entail the award 
of a predominant prime contract, with the prime contractor 
assuming the above grantee obligations for fulfilling the 10% 
M B E requirem ent." The EDA guidelines specify th a t when 
prime contractors are selected through competitive bidding, 
bids for the prime contract "shall be considered by the Grantee 
to be responsive only if a t least 10 percent of the contract 
funds are to be expended f -  M BE’* ." "  The adminis­
trative program envisions th a t competitive incentive will 
m otivate aspirant prime contractors to perform their obliga­
tions under the M B E provision ao as to qualify as "responsive" 
bidders. And, since the contract is to be awarded to  the 
lowest responsive bidder, the same incentive ia expected to 
m otivate prime contractors to seek out the moat competitive 
of the available, qualified, bona fide m inority firms. This 
too ia consistent with th* legislative intention."

Tho EDA guidelines also outline the projected adm in­
istration of application* for waiver of the 10% M BE require­
ment, which may be aought by the grantee either before or 
during the bidding process." T*’C technical bulletin issued 
by EDA discusses in greater d -i- il the processing of waiver 
requests, clarifying certain issues left open by the guideline*. 
I t  specific* that waivers may be :; la l or partial, depending on 
the circum stances" and it illustrrtcs ihe projected operation 
of the waiver procedure by posing hypothetical question* with 
projected administrative responds. One such hypothetical 
it  of particular interest, for it indicate* the limitation* on the 
scope of the racial or ethnic preference contemplated by the 
federal program when a grantee or it* prim e contractor is 
confronted with an available, qualified, bona fide minority 
business enterprise who is not the lowest competitive bidder. 
T h r hypothetical provide*:"

"C unfion - Fhould a request for waiver of the 10% re­
quirement bs»ed on an unreasonable price uVrd by  an 
M B E  ever be granted’
"Anivree- I t  t* possible to  imagine situation* where an 
M BE might ask a p»ic* for its prndurt or •rrviort th a t is
ur.rnror.shV  and  w here ftrre fi fe. a w aiver ia justified 
H ow ever l-efrre a w*U*r request will be honored , the
f * '« • - ;  <!<•» *“  -atUrn* w ill l  » r *de'

" a t T ie  M O F s qi»-se is urr-Mons**v prieed T h lt

"vi Mi u‘< c l  > c ovj-e ill i»n4i«MU. ucrit
t »:?t»

" G  } • • • • !  i . r - t  i t? -?  Ar? II*i -!, 'i  T* e f-rn.ee*
I t ' t #  (  .  —  •<  « « | M  i  > | r  U p n l n - i l l o  f r »  •  I
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determ ination should be based 01 ‘he nature of the prod* 
u t  or service of the subcontractor, the geographic loca­
tion of the site and of the subcont-ictor, prices of similar 
products or services in the relevant m arket area, and gen­
eral business conditions in the m crket area. Further­
more, a subcontractor’s price ahoull not be considered 
unreasonable if he is merely trying to cover his costs 
because the price results from disadvantage which affects 
the  M B E ’s cost of doing business or results from 
discrimination.

“b ) T he contractor has contacted othre MBiSs and has 
no meaningful choice b u t to accept an ui reasonably high 
price."

This announced policy makes clear the administrative under- 
standing th a t a waiver or partial waiver is justified (and will 
be granted) to avoid subcontracting with a  minority business 
enterprise a t an "unreaaonable" price, i  s., a price above com­
petitive levels which cannot be attributed to the minority 
firm'a attem pt to cover costs inflated by the present effects of 
disadvantage or discrimination.

This administrative approach is consistent with the legisla­
tive intention. I t  will be recalled th a t in the report of the 
House Subcommittee on SBA Oversight and M inority Enter­
prise the subcommittee took special care to note th a t when 
using the term  "m inority" it  intended to include "only such 
minority individual* as are considered to be economically or 
socially disadvantaged." "  The subcommittee also waa cog­
nizant of existing administrative regulation* designed to ensure 
th a t firms maintained on the liata of bona fide minority 
business enterprise* be those whose competitive position is 
impaired by the effect* of disadvantage and discrimination. 
In  its report, the subcommittee expressed ita intention that 
thrse criteria continue to  govern administration of the SBA'* 
| 8 ( a )  program ." The sponsor* of the M B E provision, in 
their reliance on prior adm inistrative practice, intended that 
the term  "m inority business enterprise" would be given that 
name limited application; this even found expression in the 
legislative debate*, where Representative Roe made the 
p o in t;"

" , , . when we are talking about companies held by 
m inority group* . , . (e)ertainly people of a variety of 
backgrounds are included in that. T h a t ia not really a 
measurement. They are talking about people in the 
minority and deprived."

The EDA technical bulletin |--ivides o th rr elaboration of 
the M B E provirion. I t clarifies the definition of "minority 
group m em ber*."" It also indicates EDA** intention "to 
allow credit for utiliiation of M B E’s only for thore ro o t r v u  
In which Involvement constitute* a basi* for strengthening 
the long-term and rent Inning | sn iripstw n  of ih r M BE in the 
f c -« 'r^ ’tien a- d  rrlsted kftdiMtrira."" Fir.*!’ the In.!** tin 
outlines a pri-eedure for the prorr#sirg of complaint* of 
“ unjust participation bv an enterprise or individual* in the 
MBE program." or of improper administration of th r  MBE 
requirrm r

I l l
TV>en w t *rr required to pssa on the ronilitutionaliiy

" T t f l  *1 — e f  f  s* n r s
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of an Act of Congress, we assume "the gravest and most 
delica 'e duty th a t this Court is called on to perform.” 
Blodgett v. Holden, 275 U. S. 142. 148 (1927) (opinion of 
Holmes, J ). A program that employa racial or ethnie cri­
teria, even in a remedial context, calls for close examination; 
yet we are bound to approach our task with appropriate 
deferenre to the Congress, a co-equal branch charged by  
tho Constitution with the power to Mpr de for the . . . 
general Welfare of the United S tates" and "to  enforce by  
appropriate legislation" the equal protection guarantees of 
tho Fourteenth Amendment. Art. I, S 8, cl. 1; Arndt. 14. 
5 5. In  Columbia Broadcasting System, Inc. v. Democratic 
N ational Committee, 412 U. S. 94, 102 (1973), we accorded 
“great weight to the decisions of Congress" even though 
the legulation implicated fundamental constitutional rights 
guaranteed by the F irst Amendment. The rule is not dif­
ferent when a congressional program raise* equal protection 
concerns. See, e. p., Cleland v. Nr.tional College of Business, 
435 U. S  213 (1978); Mathews v Dc Castro, 429 U. S. 181 
(1976).

Here wc pass, not on a choice made by a single judge or a  
school board b u t on a considered decision of the Congress 
and the President. However, in no sense does th a t render it 
immune from judicial scrutiny and it "i* not to »ay we 'defer' 
to the judgm ent of the Congress . . .  on a constitutional ques­
tion," or that we would hesitate to invoke the Constitution 
should we determine Uiat Congre** has overstepped the 
bounds of it* constitutional rower. Columbia Broadcasting, 
supra, 412 U. S., a t 103.

The clear objective of the M BE provision is disclosed by 
our nceevarily extended review of iU legislative and adminis­
trative background. The program wa» designed to cr.nre 
that, to the extent federal fund* «cre g n n ted  under the 
Public M erits Employment A r1 of 1977. grantees who elect 
to participate would not employ procurement practices that 
Congress h»d decided might result in perpetuation of the 
effects of prior discrimination which had impaired or f.re- 
rioted acne* by minority business » to  public conlrac:.rg 
opportum! e*. The M BE program doe* not m andate the 
allocation of federal funds according to  inflexible percent*;** 
lolely based on race or rthnicity.

tJur analysis proceeds in two »trjw At the outset, wr nv.sl 
Inquire whether the o b /rc liirs  of this legislation are s*if n 
•he power r f ro n ir e H  If *o we rmi*t co on to d . tide whet. »r 
the liimte.j ure of racial and ethnic criteria, in the ron t/st 
prrrentrd ts a rmi*tiluli«»nallv |<rrttti**ih!e w m si for achirv. 
o f  th r csiiigtrssiotiil objective* and do*-* nut sm lstr the equal 
protection io n i|v n rn t sjI the Due P t t t r s i  CUure of the Fifth 
Amendment.

A
(I)

In rn*r? • ;  the M tlE  prnsi- i it •• fleas I* at C'*ngre«w 
• *-h«sed t; '.i!( ) rn  of i<> « -r if ir il l i  i l d ' t l t 'd  p t s m  
■* .. | '|.v ; - Pm ;! tsm n  I »it r f  1 -77 t v ita s rfs  iw
t .re it p r.r-sn lv  m  rsereise r>f :!>e Spending Power * 
Ccp«' . Art 1 .1 8  c! I This Court has r e r e  cm red th*t t ve 
p m  to  'p n w d *  foe the get etal I t 'd f s 'r  • an o 4- 

*M r* * -I !>fi-til>l* • o n  ‘ -t rt fe» fls r t l »»
'  •  |  n  v - ■ '% !  p i  * i  I -  / T . - i ’l V  V t  4 .» i*  l . ' t  t  ?  t

•-‘-'*1 i|'*7* I '- i t id  >?*!*» * Hullse .'*7 V < I »e
• Val r l>|» ffr*T ie1 t*% « |t*f*e«l% • ef I if * •#r| *

9 i f f  r% #4  > f 1 i l H  t*V ff
N • I fre •• *q% ’ | l  /T ! k *•+ I * I « !*
-  -*» ’ . :  t  I J  i l  • • • a t . s e  - t i le e t . i - w  T h *  C . .* t
I* —  ’e f l r  ; s V  *el*l H i  .*1 CV >I,II,U'H a* »h * -rP f*  i f *  -•*

of this technique to induce governments and private parties 
to cooperate voluntarily with federal policy. E. g., California 
Bankers Assn. v. Shultz. 416 U. S. 21 (19741; la u  v. Nichols, 
414 U. S. 563 (1974): Oklahoma v. United States Civil Service 
Comm'n. 330 U. S. 127 (1947); Helvering v. Davis. 301 U. S. 
619 i 1037); S tcuard  Machine Co. v. Davis, 301 U. S. 548 
(1937).

T he M BE program is structured within this familiar leeis- 
lative pattern . The program conditions receipt of public 
works grants upon agreement by the state or local govern­
mental grantee th a t a t least 10% of the federal funds will be 
devoted to contracts with minority businesses, to the extent 
this can be accomplished by overcoming hareier* to access 
a:id hy awarding contracts to bona fide M BE s. It is further 
conditioned to require th a t M BE bids on these contracts are 
competitively priced, or m icht have been competitively priced 
but for thn present effect* of prior discrimination. Admit­
tedly. the problem* of administering this program w‘th  re- 
tpeet to these condition* may be formidable. Although the 
prim ary responsibility for ensuring m inority participation 
fall* upon the grantee, when tha procurement practice* of 
the grantee involve the award of a prime contract to a gen­
eral or prime contractor, the obligation* to uau re  minority 
participation devolve jpon the private contracting party ; 
tills is a  contractual condition of eligibility for award of the 
prime contract.

Here w-e need not explore the outermost limitation* on the 
objectives attainable through such an application of the 
Spending Power. The reach of the Spending Power, within 
its sphere, U at least a* broad a i  the regulatory power* of 
Corgres*. If, pursuant to it* regulatory powers Congress 
rcv.lj have achieved the objectives of the M BE program, then 
it may do »o under the Fjw tiding Power And wr have no 
difficulty perceiving a baw* for accomplishing the objective* 
of the M B E program through the Commerce Power insofar as 
the program objectives pertain to the action of private con­
tracting patties, and through the power lo  enforce the equal 
protection guarantees of the Fourteenth Amendment insofar 
as the program objective* pertain to the action of s ta ir and 
local grantees.

(2)
We turn first to the Commerce Tverr. V  S Const , Art I, 

1 8. cl 3 Ha<l Ccngrres rhoren to do to. it could have drawn 
on tSe Commerce Clause to regulstc the practice* of prime 
couturiers on federally funded pudie works project* Not- 
r ro b v h  v M rClunp. 370 U S 20* (196*); H r \ ' t  e l A th * ta  
Met,I. hte. V. i'm  ltd  Slates. 37t> U. S. 241 (19641. The 
legislative history of the M B E | revision shows that there 
was s ra t.on*) basis for Ccagrr** to conclude that the sub- 
contract g practices i f prime cootractres roof I p»-petij*te 
the • v i  tJ|i.g imjviiff-1 «.-vere |.y tviuioltl* bjnnsssc* to 
puV • r*?tr*rVf c; fcrturtties »nd that th** ineqrety ha* 
an e'er* on tntersute commerce Thus Ccmgtrs* could t»»q 
necewMrv and proper action to r»*n*d> the *-tu*t*on Ib id

I: s ro t  riTO M ’v  that tk « *  nm» eo n u s/t. -s t»  ihown 
r o ?  («<» an* s. 1st mo c t •• iv liw n n n n sto n  laws r i j r
rare* deal.* g with *prJ.ctt*ois ot t itle 1 11 of the f ’l i .1 fight*  
Act r t  l'»*4 78 r u t  751 as i n i d e l  »»i*ro# no i s i b t  c l 
rh* -  *- r - v  "4 al *ulb',M r *o prohibit frwci-ie* fk*!>ff*d 
a* . s i i r r  th* #*«•(• i,f in - t -,-lswt-jt, d . v r e  -itaon
v f . — j  to  the effective d ite  c t t ke Art ”  F - I ' l l  v
J s w . u  C o . 424 r  5 747 761 (l*74*. »**
f v ' . , “ s a  f l ' f v r i  As*w. s flrywsc. —  C  5  — No 76-
IMA F»h 7 )  l ^ t ;  Me»warw»-*J Jlro rA rek W af J>««*»/re*
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v. United States, 431 U. S. 324 (1977); Albemarle Paper Co. 
v. Moody, 422 U. S. 405 (1975); Griggs V. Duke Po\rr- Co., 
401 U. S. 424 (1971). Insofar aa the MBE program pertains 
to the actions of private prime contractors, the Congress could 
have achieved ita objectives under the Commerce Cause. 
We conclude th a t in this respect the objectives of the M BE 
provision are within the Bcope of the Spending Power.

(3)

In  certain contexts, there are limitations on the reach of 
the Commerce Power to regulat- the actions of atate and 
local governments. National League ol Cities v. Usery, 426 
U. S. 833 (1976). To avoid such complications, we look to  
1 5 of the Fourteenth Amendment for the p o se r to regulate 
the procurement practices of state and local grantees of fed­
eral funds. F ilrpalrick v. B itter, 427 U. S. 445 (1976). A 
review of our cases persuades us th a t the objectives of the 
M B E program are within the power of C ongres under 1 5 
"to enforce by appropriate legislation” the equal protection 
guarantees of the Fourteenth Amendment.

In  K attenbach v. M organ, 384 U .r 041 (1900), wo equat «d 
the scope of this authority  with the aroad powers expre?*d 
in tho Necessary and Proper Clause, U. 8. Const., Ait. T 1 8. 
cl. 18. "Correctly viewed, 15  ia a  positive grant of legislative 
power authorizing Congress to exercise its discretioi. in de­
termining whether and what legislation ia needed lo secure 
the guarantees of the Fourteenth Amendment.”  384 U. 8., 
a t 651. In K a lttnbach , the Court upheld I 4 (e) of th r Vot­
ing Rights Act of 1965, 79 Stat 439, whicu prohibited ap ­
plication of state E nglish-langu^e literacy requirements to 
otherwise qualified voters who had completed the sixth grade 
in an accredited Americai <hoo! in which a language other 
than Englith was the p* dominant medium of inatr:rtion. 
To uphold this exercise ol congressional authority, th r  Court 
found no prerequisite th a t application of a literacy require­
m ent violate the Ecual Protection G ause. 3 '4  I*. S., at 648- 
(49. It was enoufh th a t the Court could perceive a basis 
upon which Congress could reasonably prtdirate a  judgm m ' 
th a t application of literacy qualifications within the conpaaa 
of 1 4 ( • )  would discriminate in terms of access to  the ballot 
and consequently in terms of arceva to the pm vb ::n  or 
adm inistration of gomniTKntal programs I d , a t 0M-6S3.

Four y ean  later, in Oropro v. .VifcArff. 4TO t* 5 11?
(1970) we upheld |  201 ol the Votir g lig h ts  A rt A* end- 
menla of 1970. 84 S tat. 315. which imposed a five-year nation- 
w ile  prohibition on the use of van jus voter-qualifiration 
lev a  and devices in frdrra). state and local elections The 
Court «as unanimous, albeit in separate opinions. in rt/rriud- 
leg that Congress was within ita authority lo prohibit the 
use ol «urh voter qualifications; Congress could reaxo-vhly 

determine that its legislation «aa an apprc?rts!e rse tb r l of 
attack ir.r th* prrpe’ustm n cf prior purposeful diecr.-ina-
I . ». e\e*l thr- gh the use of these |e«Js pf «*»V -e* f i g 1 '  v S»e
; ire-minatory effsrta e r lv  Citv r* P.omt v ( - ’t /d  

i l e u s  —  I - S — . No 78-1840 ahp o> at 18-19 <Apr. 
72, 19801. Our cases reviewing the parallel power of Con- 
r e *  to enforce the prov.turns of t i e  Fifteenth Amend- ent 
V 5  CVr.st A trdt. 15 I ?  eo»fim  that ro rg rm s rv 't  •  J- 
thoflty m e n d s  tesnnd  the jrohiK t.itn ef p u r p w f . l  d-»- 
m iB J ii ta e  to er rM » |« ii stale act**! th a t has >J.srrm.- a’<vy 
kij s / t  ^ t j f t - s l i ' i  I.Se eJ c r u  of fa s t il.w v tin a l-u o  SrutK 

'  •«  t  K e ttte U sfi. -»v1 t* 5 V I  t f  C e f
D « W « .  e » p -O L

fi’iifi rvspeet to the M B E r r o .- to a  C r r - w  had i b i r d u i  
ersdre.ee from which a  could t s x lv d s  ihol R i u t a r  bus* 
r.e*rs have been denied ' f t r l ' t  ra r t< rg s iM  in p-blis

contracting opportunities by procurement practice* chat perpet­
uated the effects of prior discrimination. Congress, of course, 
may legislate without compiling the kind of “record" appro­
priate with respect to judicial or administrative proceedings. 
Congress had before it, among other data, evidence of a  long 
history of marked disparity in the percentage of public con­
tracts awarded to minority business enterprises. This dis­
parity was considered to  result not from any lack of capable 
and qualified minority businesses, bu t from the existence and 
maintenance of barriers to competitive access which had their 
roots i.i racial and ethnic discrimination, and which continue 
today, even absent any intentional discrimination or other 
unlawful conduct. Although much of this history related to 
the experience of m inoutv businesses in the area of federal 
procurement, there was direct evidence before the Congress 
th a t this pattern  of disadvantage and discrimination existed 
with respect to  state  and local construction contracting •I'Wtfl. 
In relation to  the M BE provision, Congress acted within iU 
competence to determine th a t the problem was national in 
•cope.

Although the Act rreltea no preambulary 'findings" on the 
subject, we are satisfied th a t Congress had abundant historical 
basis from which it could conclude that traditional procure­
m ent practices, when applied to minority businesses, could 
perpetuate the effects of prior discrimination. Accordingly, 
Congress reasonably determined that the prospective elimina­
tion of these barriers to minority firm access to publie con­
tracting opportunities genersted by the 1977 Act was appro­
priate t j  ensure that those businesses were not denied equal 
opportunity to  participate in federal grants to state  and local 
governments, which is one aspect of the equal protection of 
the Iswsl Insofar as the M BE program pertain* lo the actions 
of atate and local grantees, Congreis could have achieved its 
objective* by use of its power under 1 6 of the Fourteenth 
Amendment We conclude that in this respect the objective* 
of the M B E provision are within the aeope of the Spending 
Power.

(4)
There are rrvelant similarities between the M BE pro­

gram and the federal spending program rrviewed in Lou v. 
S uh cls, 414 U. S. 563 (1974). In Lau, a language barrier 
"effectively foreclosed" non-English-speaking Chinese pupils 
from access to  the rdueaticnal opportunities otTrrrd by the 
Fan Francisco public * !iool system I d . at 564-560 It had 
not been shown that this had revolted from any dtsm m ina- 
lion, purptiefu l or otherwise, or from other unlawful acts. 
Nevertheless, we upheld the ronstilu tionahly  of a federal 
regulation applicable to  public school »v»iems receiving federsl 
funds th a t prohibited the utilization of “criteria or methods 
of adm inistration trAwA h a te  the tf ir r t  . . .  of defeating or 
substantially impairing accomplishment of the objective* of 
tha [educational] program ar rerjvet individuals of a portic- 
I '.i t  race. goloe nr natsnnal o rig in "  I J . at ,'W  (emphasis 
a - '1*4* M<roro»er we U| hr!J atrobevioo lo the Fan fran - 
r«*co srhool stsiem  as a recipient of federal funds of a re­
quirem ent th a t " |w |b e re  inabd itr to speak and understand 
th r  English largi.tge e v lu ie t  nvxroal ongin-m inoritv group 
eh J ire n  from rd r r t i te  p*n«cipat*wi in tz.e nfueational pro- 
gram id r m i  I t a school di«tr»cf the doiriet must take affirm­
ative i ' i j i  to  rerlift the language i ld k e n ry  in order to open 
it# if Hr.vtio**! rrrg rtm  to these *t <.lrr.lt “  I t  4

It is true th a t the MBE prosit n . t . f m  frjm  the program 
approved in L-i • in that the M BE program d iM th f err ploys 
r s r a l  a rd  rth**r r n te m  as a means to arren.pi.sh rtrogre*. 
w e s l  / g r t u s s ;  however, these o b jw tn rs  are essentially the 
• a r e  a t  those approved in Leu Our holding m t tw  is
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Instructive on the exercise of conrressional authority by way 
of the M BE provision. T he M BS program, like the federal 
regulations reviewed in Lau, primarily regulates state action 
in the use of federal funds volurtarily sought and accepted 
by the grantees subject to statutory and administrative .on 
ditiona. The M BE participation requirement ia directed a t 
the utilization of criteria, methods or practices thought by 
Congress to have the effect of defeating, or substantially 
Impairing, access by the minority business community to 
public funds made available by congresaional appropriations.

B
We now turn to the question whether, as a means to 

accomplish these plainly constitutional objectives, Congress 
may use racial and ethnic criteria, in this limited way, aa a 
condition attached to a federal grant. We are mindful that 
*'[i]n no m atter should we pay more deference to the opinion 
of Congress than in ita choice of instrumentalities to perform & 
function th a t is within its power," National M utual Insur­
ance Co. v. Tideicater Transfer Co., 337 U. S. 582, 603 (1949) 
(opinion of Jackson, J .). However, Congress may employ 
racial or ethnic classifications in exercising its Spending or 
other legislative Powers only if those classifications do not 
violate the equal protection component of the Due Process 
Clause of the F ifth  Amendment. We recognize the need for 
c a n .d l judicial evaluatioi to assure thr* any congressional 
program th a t employs racial or ethnic criteria to accomplish 
the objective of remedying the present effects of past dis­
crimination is narrowly tailored to the achievement of that 
goal.

Again, we stress the limited scope of our inquiry. Here we 
sre not desling with a remedial decree of a court but .. *S the 
legislative authority of Congreu. Furthermore, petitioners 
have challenged the constitutionality of the M BE provision 
on ita face; they have not sought damage* or other specific 
reh.-f for injury allrgcdly flawing from specific application* of 
the program; nor have thry attem pted to show that a* applied 
in identified situation* the M B E provision violated the con- 
•litu lii • a! or ila tu to ry  rights of any party to this case "  In 
these ciroum*tanre*, given a reasonable construction and in 
light of it* projected administration, if we find the MBE pro- 
tram  on it* (see to ke free of constitutional defect*. It mu«t be 
upheld a* within ccngrrstional (rawer, Parker v. Leiy. 417 
U. S. 733, 7CO (1974); Portion v Se-rctary of Slate of 
Georgia. 379 t \  S. 433, 4.18-439 1 1965); A pthrkrr v. Secretary 
of S tate. 378 U. S 500. 515 (1964); tee United States v. 
Names. 362 V, S. 17.20-24 (1960). _

Our review of the regulation* and guideline* govemirg'Tf? 
m inistration of the MBE provision reveal* that Confrere 
enacted the pr~f«am a* a strictly remedial measure; more­
over. it »  a remedy that function* prospective hr, in the 
•lanr.er of an injunctive d/cree I'-rtusr.l to I- : administra­
tive program, g?»ntees and tfe ir  prune rontiactcre are re- 
Vj.mJ to reek out all available, qualified U m i fide M B E s; 
th ry  are required to  provide technical *a>. stance aa needed, to 
lower or waive bonding requirement* where f*a»ib|e to  so- 
3.c.t the aid of the O ftre of Minority But news E nirrpr sr.

' Sa iv i i  m b ; j  as. a  file r «• nuW ul n O e i  '•  f k t e t i t  s\# 
ta .ee? r iV* ; r r s a  |si.'»a»n a - H  u  •(•**•»•• * n e ; o "  ff
w -a iec  »>•»• e»*at**v tre <f it** i . v i r  »•»••••.
•  » t Iron «••> :e>1 • rA w  w^as r«*revel V.S lit « 'i« f f» « l *S 
•'« M |E  fee***w fe .v eew  nevw 'r, .a r  a/4
« u l  H ijfS  isaiu^ai nliereerr- if  ’*« MBII ;-w » < i iWy 04 aas
» i  a it  n i l . tar 'Vw i je a «  •••new eS r e e - a l i  saaslU  (a- 
i - a a a ’a a  IU-U*. iTa-.K

the Small Business Administration or other sources tor as­
sisting M BE's to obtain required working capital, anu to give 
guidar.ee through the intricacies of the bidding process. Supra, 
a t 17. The. program assumes th a t grantees who undertake 
these efforts in good faith will obtain a t least 10% participa­
tion by minority business enterprises. I t  is recognized that, 
to achieve this target, contracts will be awarded to available, 
qualified, bona fide M BE's even though they are not the low­
est competitive bldt-'.rs, so long as their higher bids, when 
challenged, are found to reflect merely attem pts to cover costs 
Inflated by the present effects of prior disadvantage and dis­
crimination. Supra, a t 18-19. There is available to the 
grantee a provision authorized by Congress for administrative 
waiver on a csse-by-case bp via should there be a demonstration 
that, despite affirmative efforts, this level of participation can­
not be achieved without departing from the objective* of the 
program. Supra, a t 17-18. There is also an administrative 
mechanism, including a complaint procedure, to ensure that 
only bona fide M BE's arc encompaared by the remedial pro­
gram, and to prevent un just participation in the program by 
those minority firma whose access to  public contracting op­
portunities is not impaired by the effect* of prior discrimi­
nation. Supra, a t  19-20.

(1)
As a th reshed  m atter, we reject the contention th s t in 

the remedial context the Congress must act in a wholly 
"color-blind" fashion. In  Sirann v. Charlotte-M ctklcnberg 
Board of Education, 402 U. S. 1, 18-21 1971), we rejected 
this argument In considering a court-formulated aehool de- 
aegntion remedy on the basis that examination of the racial 
composition of student bodies was an unavoidable starting 
point and that racially based attendance assignments were 
permissible *o long as no absolute racial balance of each 
school was required. In McDaniel v. Rarrcti. 402 U. S. 39. 4t
(1971), citing Sirann. we observed that " ( i jn  this remedial 
process, steps will almc*t invariably require th a t atudent* be 
aasignrd 'differently because of their race.' . . . Any other 
approach would freeze the status quo th a t is the very target 
of *11 desegregation p roeew s." (Citations o m itte d ) And 
in North Carolina Board of Educction v. Suwon, 402 U. S 43 
( I ri71), we invalidated a slate Isw that absolutely forbade 
assignment of any student on acroiiul of ran* because it fore­
closed implementation of dr-cgr-gation plans th a t were de­
signed to rrmcuy constitutions! violations 5Ve held that 
" ( j ju i t  a» the race of students m uit lie considered in determin­
ing whether a constitutional violation has occurred, so also 
must race be considered in formulating a r r t n t d > 402 U. S., 
a t 46

In these school desegregation care* sre d 'a h  with the 
authority of a federal court to formulate a  remedy for unron- 
(titu t.sna! racial discrimination Hnwesrr the authority cf 
a court »o incorporate rae sl rn terta  into a re rrM n l decree 
also etter.ds to  tu t 'i .o ry  violst.cn*. Where federal anti- 
discrimination law* h ve been violated an equitable remedy 
may in the appropnt* • rase include a  r s m l  or ethnie factor. 
/>«•*» v ffevm on 7- "tjweftfiew Co . 424 C. 5 747 t |6 7 6 ';  
•e# *1 /In ' r*A»*e/ ot f / s w i f r r i  s ( '• itr4 ,* tts lr i.
431 I ’ 5  324 (1977- .4fbe«s«»fr Paper Co v .Vaorfw. 422 
I* ?  435 / 1975V !• »nnth»r •ettm g we h*\» held thal a 
state r-*> rr .j.Je r  ror I rr n - .s  it.at ar* tea* instil* r n r o i n  
to  ase.re tem pi.acre a .th  f'deral voting r iM j legislation, 
eseis though the ataie action does ro t  ee.tad the rrr.ied* i*f a 
constitutional stoUt* i. I 'm trd  JevuA  'e y i s u s f w s i  of 
W ilh a -jtr .’th . Inc « Care* 4 »  V. S 141 147-165 <1977>
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:i:;;on of W h i t e ,  J. jo in e d  b y  B r e n n a n ,  B l a c k m u n ,  and 
. :.vf.NS. J J .) ;  id., a t 180-187 ( B u r g e r ,  C. J., dissenting on
i grounds).

".on we have disc issed the remedial powers of a  federal 
• rt. we have been a : *.rt to the lim itation that *'(t]he power 
i :h -  federal courts u . restructure the operation of local and 
:?.t~ sovernmental en ities is not plenary. . . . [A] federal 

- ,'iirt is required to tailor the acope of the remedy to  fit the 
-a tu rc  and extent of the . . . violation.” Dayton Board of 
5  lucr.tion V. Brinkman, 433 U. S. 406, 410-420 (1977) (quot­
ing M illiken v. Bradley, 418 U. S. 717, 738 (1974), and Swann 
V. Charlotte-M ecklenburg Board of Education, supra, 402 
U. S., a t  16).

Tlcrc we deal, as wr noted earlier, not with the limited re­
medial powers of a federal court, for example, b u t with the 
broad remedial powers of Congress. I t  is fundamental th a t in 
no organ of government, state or federal, does there repose a 
more comprehensive remedial power than  in the Congress, 
exprevly  charged by the Constitution with competence and 
authority  to enforce equal protection guarantees. Congress 
not only may induce voluntary action to  assure compliance 
with exi ing federal statu tory  or constitutional antidiscrimi-' 
nation provisions, but also, where Congreai ha* authority to 
declare certain conduct unlawful, i t  may, as here, au thorue 
and induce atate action to avoid such conduct. Supra, a t

r> Q
(?)

A more specific challenge to the M B E  program ia the 
charge th a t it  impermissibly deprives nonminority businesses 
of access to at least tom e portion of the government con­
tracting opportunities generated by the Act. I t  m ust be con- 
redcd hat by its objective cf remedying the historical impair­
ment of access, the M B E provision can have the effect of 
awnrdu e some contracts to M BE's which other*it* might be 
awarded to other businesses, who may themselves be innocent 
of ac.v prior discriminatory actions. Failure cf nonminority 
fir:.-« in receive certain contract* is. of course an incidental 
con»«-qurnre of the program not part of it* objective: simi­
larly. past impairment of minority-firm arccas to public con­
tracting opportunities may have been an incidental conse­
quence of “bu>inr*»-as-utualM by public contrarting agencies 
ami among prim* contractor*.

I t  is r m  a constitutional defect in this ;rcg ram  that 
it m ay u .  appoint the exportations of nonn.r.ority  firm*. 
W hrn cffre*-Ming a limited and properly tailored remedy 
to  cure the eet* of prior diset <minalion. rueh "a sharing 
of the  burden” by innocent pa.lies is not unprrm tm bla. 
f 'r a n l». sv/in:, a t 777; see Alhrrwulr P aper C o ,su p ra ; United 
Jr-nsH Orean tatinn. tu p  The actual "burden” shouldered 
h r  ro n m iro n tv  firm* i t  litise ly  light in thi* connection 
s»h»n we consider the ecvpe of this public w r-is program aa 
e«—< r\’H  with rve»al| em •’••irtiroi roti • ra n  *r opponunt- 
l h  * M rw eiT f nlthn- -h »e may a v irn e  ’‘•at th* etrm- 
l U im er partn-s s/e  mi.orent of any d.tfnmir-V-ury rvndort, 
it «s vs within rtmgrrwional power to act on th* assump­
tion th a t in the past some rvonminonty lr:iine*aea may 
have r »ped competitive l e ^ f i t  over the year* fmn» the 
s '.n .a l  etriusron of i m or.ty firm* from these contracting 
o y p c tt .n itia*.

« •» #  P r *  t t  tp*i!> *»\«4 »p*  rw rsn w n  C••***» r* .
i . • <im t i.’u M! tw* w l«Wii r«r'* e-l'ft*! sst* 
t r *  I* *  •  * i  *S» V ? K  f u s s *  l * f  i 1 I t  l  ‘ r»i* •> *, « f l i t  u u l  
l| • , t *1 i.t* es»l -« |IS.U*«1|M Ml It# t'l.VN fu‘»s (.'■* 
; .** T* .» •*# M**. nase.t* sv« v »  ps* -tsu«w **•*»»•
ra-*U *• •• i  * - . J  im v s i f#r *V« 11 it# k tru l

’•» f.r̂ itsfs/s* roi a l« I (!*••* wuroa ft.'m «.
X 'r;t .** f  :c vc, sc: (CC ;*7»i.

(3)
Another challenge to the validity of the M B E program 

is the assertion th a t it :s undcrinclusive—th a t it  lim its ita 
benefit to specified m inority groups rather than extending its 
remedial objectives to all businesses whose access to govern­
m ent contracting is impaired by the effects of disadvantage 
or discrimination. Such an extcntion would, of course, be 
appropriate for Congress to provide; i t  ia not a  function for 
the courts.

Even in th is context, the well-estab.ished concept th a t a 
legislature may take one step ut * time to remedy only part 
of a  broader problem is not w ithout relevance. See Dan- 
dridgc v. Williams, 397 U. S. 471 (1970); Williamson v. Lee 
Optical Co., 348 U. S. 483 (19351. Wc are not reviewing a 
federal program that neck* to conf"r a preferred status upon a 
nondisadvantaged minority or to give special assistance to 
only one of several groups established to be similarly disad­
vantaged minorities. Even in such a setting, the Congress ia 
not w ithout a  certain authority. Sec, e. p., Personnel Admin­
istrator of M assachusetts v. Feeney, 442 U. S. 256 (1979); 
Califano v. TFrbifer, 430 U. S. 313 (1077); Morton v. Jtfancari, 
417 U. S. 535 (1974).

T he Congress has not sought to give select minority groups 
a preferred standing in the construction industry, b u t has 
embarked on a  remedial program to place them on a  more 
equitable footing with respect to  public contracting opportuni­
ties There has been no show ing in this case th a t Congress has 
inadvertently effected an invidious discrimination by ex­
cluding from roversru an identifiable minority group that 
has I een the victim of a degree of disadvantage and discrimi­
nation equal to or gr-ater than that suffered by the groups 
encompassed by the M BE program. I t  is not inconceivable 
th a t on very special 4 ict* a  rase might b - made to challenge 
the congressional d r  .sion to limit M BE eligibility to the 
particular minority g-oups identified in Hie A c t See Tonre 
v. Bradley, 440 U. S 3. 100-112 (1979); Oregon v. Mitchell, 
400 V. S 112. 240 (1: 70) (opinion of B r e n n a n .  W h i t e ,  and 
M a r s h a l l ,  J J .) . Bu' on this record we find no basis to  hold 
that Congress is w ith iu t authority to undertake the kind of 
limited remedial rffp t represented by the M BE program. 
Congret* not d ir cour’*. has the lu avy burden of dealing with 
a hurt of in tractable economic and social problems.

(4)
I t is sis" contended that the M BE procram Is nvvrin- 

f lu m e —th a t it bestowi a benefit on businesses identified by 
rscir.l or ethnic criteria which cannot be justified on the basis 
of com petitive rrttrria  or as a retro dy for the present effect* uf 
identified prior discrimination. It it  ronrrivable th a t a par* 
titu lar application of th r program may have th is effect; how­
ever, the perubaritir* of sprnfie applications are not before 
us in this n e r .  We ate (,nt prr-entril h tre  wtih a challenge 
U.*c'*i:i£ a s;>ecifir award of < ronsveurtion contract or the 
denial J  a wasvtr request; v irt, questions of specific appli­
cation must await futur#rs*#s

Thi* doe* not m ran th*t the Maim e f  oTefinrlutivrnes* 
:» rititlrv l to  no rcr.t.dsration n th r  present case Th* 
history of g o v rrrmental loleronre of procure* using racial or 
ethnic fn tre ia  for the purpoar oe with th# effect of imposing 
an invidious d vrnmtr i t im  must ale.t u t tc the dr'eteri-vus 
effect# of r»*n b*» rr, rort.al or ethnir rlass^calwin* whre 
they (Uav frum narrow rened a! juttifitaUoe*. Even >n the 
r e t t e r t  of a fsn a l rtia.'#t.g* mch as .* presented in thi* rase 
th r  M BE provision c* -ro t pas* m utter unlrsa w.th due ar- 
count for »u adm inistrative program it proved#* a rraacr.tH * 
aaturonce th a t a r iU a u o n  of rac.al or hme m 'c n a  b#
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lim ited to accomplishing the remedial objectives of Congress 
and th a t misapplications of the program will be prom ptly 
and adequately remedied administratively.

I t  is significant th a t the adm inistrative scheme provides for 
waiver and exemption. Two fundam ental congressional as­
sumptions underlie the M B E program: (1) that the present 
effects of past discrimination have impaired tho competitive 
position of businesses owned and controlled by members of 
m inority groups; and (2) th a t affirmative efforts to eliminate 
barriers to minority-firin access, and to evaluate bids with 
adjustm ent for the present effects of past discrimination, 
would assure th a t at least 10% of the federal funds granted 
under the Public Works Employment Act of 1977 would be 
accounted for by contracts with available, qualified, bona fide 
m inority  business enterprises. Each of these assumptions 
may be rebutted in the administrative process.

T h e  adm inistrative program contains measures to effectuate 
the congressional objective of aaMiring legitimate participa­
tion by  disadvantaged M B E’s. Administrative definition 
has tightened some leas definite aspects of the statutory iden­
tification of the m inority groups encompassed by the pro­
gram.11 There is administrative scrutiny to identify and 
eliminate from participation in the program M BE's who are 
not "bona-fide" within the regulations and guidelines; for 
example, spurioui m inority-front entities can be exposed. A 
significant aspect of this surveillance is the complaint proce­
dure available for reporting "unjust participation by an enter­
prise o r  individuals in the M BE program." Supra, a t 20. 
And even as to specific contract awards waiver is available to 
avoid d 'a lirg  with an M BE who is attem pting to exploit the 
remedial aspects of the prcgiain by charging an unrcaaonsLle 
price, i. e.. a price not attributable to the present effects of 
past d;*"rirr.initio-.. Supra, a t 17 19. We must assume that 
C o ng re  » intended cit e  scrutiny of false claims and prompt 
action o n  them.

G r a n te e s  are  g iv e n  th e  o p p o r tu n i ty  to  d e m o n s tra te  th a t  
th e ir  b e s t  e f c r t s  w ill n o t  succeed  o r  h a v e  n e t succeeded  in 
a c h ie v jr  g m e  s t a t u to r y  10%  ta rg e t  fo r  m in o r ity  firm p a r t ie i-  
p i .n  w ith in  th e  l im ita t io n s  o f  th e  p ro g ra m 's  rem e d ia l o b ­
je c tiv e s . In  th e s e  c irc u m s ta n c e s  a  w a iv e r  o r p a r t ia l  w a iv e r  is 
a v a ila b l*  c r .te  c o m p lia n c e  h a s  l«e*n d e m o n s tra te d  A w a iv e r 
m ay  b e  so u g h t a n d  g ra n te d  a t  a n y  t im e  d u rin g  th e  ro n tra c t*  
ing  prc*-*sa e r  e a r n  p r .o r  to  le t tu .g  c o n tra c ts  if  th e  fa c ts  
w a rra r.;

N o r is th e  p ro g ra m  d e fe c tiv e  l e c t u r e  a w aive r m a y  b e  
so u g h t o n ly  by  th e  g ra n te e  a n d  n o t b y  p u m e  c o n tra c to rs

’•TV* VPr imi-ev. • t' 5 C I s ^ M O  uv**"! III.
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n'lCii-o ,r ••• '» !•» )*  '•* N'ifi •p in -t ••* l *t Or***
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who may expcrienco difficulty in fulfilling contract obligations 
to assure m inority participation. I t  may be administratively 
cumbersome, b u t the wisdom of concentrating responsibility 
a t the grantee level ia not for us to evaluate; the purpose is 
to allow the Economic Development Administration to main­
tain close supervision of the operation of the M BE provision. 
The adm inistrative com plaint mechanism allows for griev­
ances of prime contractors who assert th a t a  grantee has failed 
to seek a waiver in ar. appropriate caje. Finally, we note 
th a t where private parties, as opposed to governmental en­
tities, transgress the limitations inherent in the M B E pro­
gram, the possibility of constitutional violation is more re­
moved. See U nited Steelworkers of America v. TFebcr, 443 
U. S. 193,200 (1979).

T h a t the use of racial and ethnic criteria is premised 
on assumptions rebuttable in the administrative process gives 
reasonable assurance th a t application of the M BE program 
will be limited to accomplishing the remedial objectives con­
tem plated by Congress and th a t misapplications of tho racial 
and ethnic criteria can be remedied. In dealing with th i s \  
facial challenge to  the statute, doubts m ust be resolved in 
support of the congressional judgm ent th a t this limited pro­
gram is a necessary step to effectuate the constitutional m an­
date for equality of economic op|*Ttunity. The M BE pro­
vision may be viewed nj a  pilot project, appropriately limited 
in extent and duration, and subject to reassessment and re- 
evaluation by the Congress prior to any extension or re - r 'a c t-  
ment.*‘ Miscarriage* of a d m in is tra t io n  could have onlv a 
transit*- v  eco n o m ic  im p a c t on b u sin esses  n o t  e n c o m p a sse d  b y  
the program, and would not be irremediable.

IV
Congress, after due consideration, perceived a pressing need 

to  move forward with new approaches in the continuing effort 
to achieve the goal of equality of economic opportunity. In 
this effort. Congress h is  necessary latitude to try  new tcch- 
niques such aa the lim ited use of racial and ethnic criteria 
to accomplish remedia? objectives; this especially so in pro­
grams where v o lu n ta r  cooperation with remedial measures 
is induced by platinp conditions on federal expenditures. 
T hat the program may press the outer lim its of congressional 
authority affords no ba* a for striking it down.

rc ti t  onrrs have tno> nted a facial challenge to a program 
developed by the polit rally responsive branches of Gove- 
m rnt For its part, .the Congress must proceed only m tl. 
programs narrowly tail irrd to achieve its objectives, subject 
to continuing ev a lu a tnn  and reassessment; administration 
of the programs must be vigiliant and flexible; and. when 
auch a  program comes under judicial review, courts m ust be 
••tisficd t in t  the legislative objectives and projected adm inis­
tration give reasonable assurance that the program will func­
tion within constitutional litnitatu us. But as Justice Jack- 
Kin adi>. wished m a  diffm nv m n tix l in 1941; "

"T he Supreme C,*urt can maintain lU r lf  and succeed in 
its tasks only if the r o u n d s  of self-ree lint urged most 
earnestly by members of the I  ourt itself are humbly and 
faithfully heeded After *h* fnrrrs of conservatism arid 
literalism , of radicalism a, r*aetion. of emotion and of 
»e]f-ir.ter*«t are all caught up in the legislative proeera

■Ct n tO  *s » •  C.*'fr— M ifc-iv F>m.» u i b - s  pilmt
W iiii M.«*d |t< * id  *•-* I* i ' l t t l , t* 5 p » n
rf C a ia w *  lera-r-^f I<*«ri-fw*rii Arwr.*!*!* * U n i T .V r W illi
•s w n »  i : i* n a  ln ;« n  rv t i  ttrxru M.aonty IIu».-*m E t'rrpn ar
P . i , . i iw n i  ti*pt JSTSI
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and averaged and come to rest in some compromise 
measure such as the Missouri Compromise, the K. R. A., 
the A. A. A., a minimum-wagc lair, or some other legis­
lative policy, a decision striking it down do tes an area 
of compromise in which conflicts la v e  actually, if only 
temporarily, been composed. Each such decision takes 
away from our democratic federalism another of its 
defenses against domestic disorder and violence. The 
vice of judicial supremacy, as exerted for ninety years 
in the field of poliiy, has been its progressive clesirg of 
the avenues to peaceful and democratic conciliation of 
our social and ecom >mic conflicts." J

Justice Jackson re itc racd  these thoughts shortly before his 
death in what was to t -  the last of his Codkin Lectures; **

" I  have said that in throe m atu re  the C ourt must re­
spect the limitations on its own p jw en  because judicial 
usurpation it  to me no more juitifiable and no more 
promising of permanent good to i i e  country- than any 
o ther kind. So I presuppose a Cou t  th a t will not depart 
from the judicial process, will not go beyond resolving 
cases and controversies brought t )  it In conventional 
form, and will not consciously encroach upon the func­
tions of its coordinate branches."

In a different context to be sure, th ! it. in diteuriing the 
latitude which should be allowed to  st.uro in tr. ing to meet 
social and economic problems. M r. Justice Drandris had this 
to say:

"T o  stay experimentation in thing! social and eeor mie 
is a grave rc»i>oii»ibility. Denial <k the ngh t to experi­
m ent may ire fraught with serioui fontequrncr* lo the 
Nation." .Veir S tate Ire Co \ L *hm a»n, 3SS V  f  
311 (1932) (Rrandeis. J.. dissenting).

Any preference based on racial or ethnie criteria m utt r>ee- 
r« a r;!v  rrrcivp a  m m t searching m s/’ , istion to  make lire  
that it <loe« not eonfbrt with conttit jti> t ai gusrar trc* ”, hit 
cate it one which requires, and which h a t received that kind 
of examination. Thi* opinion dor* not aiiopt. e ither espre-aly 
or implicitly, the fern, da* of analv tit a r tiru lttn l in rurh r*»m 
a t f ’n itrn ifv  «'/ C«l»< *rnta /.’rgcnfr v iM i c .  t o  I - f  261 
(I07>) However, on- analyst* dem onrrate*  th a t the M BE 
provi-:on would survive |< 1 rial ic i ie 'i  u- l*f e • .rf >t ‘ 
a itie iJa trd  in the - e v ra l  op in iost The M BE j? vi­
sion of the Public Wi rks Tmplov n tru t \c t  of 1977 dues not 
violate the Constitute n.”

d f b w r i
A PPEN D IX

? 1. T he FDA guideline*, a t 2-7. provwft in ra im ent part;
"The primary obligation f>- carry tig out the 10'* MBE 

partiripttion requirement rre a with PDA Grint*** . . , 
The Grantee ar.j »h'*eid ,U •Mra»,oc* *h th will r  ie 
rjbrontrarte or purchase tub*tar.i>tl u f  j l .n  from »;•** 
fin .t thereinafter rrfemd lo a pet re contracture I r - s t t

'• M II h 'tw a  TW fv .fm t C-.»t u  I t  Anan'ts i f
ei-C2 UMdl
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seek out all availible bona f-le^SIB E ’s and make every 
effort to use as many of then, as possible on the project.

"An M B E  is bona fide if the minority group ownership 
interests are real and continuing and not crested solely 
to meet 10% M BE requirement*. For example, the 
minority group owner* or stockholders should possess 
control over management, interest in capital and intereat 
in earning* commensurate with th-. percentage of owner­
ship on which the drixn of minority ownership status is 
based. . . .

"An M B E ia a \ illable if the project is located in the 
market area of U t  M B E and the M BE can perform 
project services or rupply project materials a t the lime 
they are needed. The relevant market area depends on 
the kind of serriet-a oe supplies which a r t needed. . . .  
EDA will require that Grantee* and prime contractor* 
engage M BE's f n n  as wide a market area u  is eco­
nomically feasible 

"An M B E ia qu lifted if it tan  perform the  service* or 
supply the m auria?i th a t a r t needed Grantrea and prime 
contractors will be epcctcd to  u*j M B E’s with lea* expe­
rience than  availal e  nor,minority enterprise* and should 
expect to provid- technical assistant* to  MBE’s a* 
needed Inability vo obtain bondine will ordinarily not 
disqualify an MBE Grantees and prime con tr* floes are 
expected to  help M BE's obtain bonding to include 
MBE's in any overall bend or to waive bo m -rg  there 
feasible. The Small It unr est A dm m ti'-d ion  (SBA) ia 
prepared to  pros idr a 90*7 gusrantee far the bond of any 
M B E participating in a£ I I’lV (local public works) 
pro ject Lack of working r t  it*] will not ordinarily dis­
qualify an M tlE. SBA ta |» » |u in l  ► . provide working 
capital assistance u any M B ll participating in aa LPW 
project Grantre* and prim? r« r,trart<e» are eipertm l 
to  arust MBE'* in oldxmir-* working rap its l through 
5 B \  or otherwise.

. . (E )very  Giartre tkould make sure that it kitosrs 
the name*, addreme* end qtah&rat-sns cf all relevant 
M nr*  wbarh would iiartfelr the |eo)rrt loralww m their 
r *•<<( aieaa Granite* thould atm k«U lerbad coat- 
f r t i l i - t  In which they m u le  n l o o l n l  I W 'llM k n  l t d
i r im m it i i id  < MBE iu|x««t rttn iu ilw M  

"A'Tangrmewu hate brer, made llais-ugh the Ofire of 
Mme*it> Ibiisrts EMerprate . , to provide atnHa*** 
to Grsntre* and pnme centreslt<*« ut f o l i l l ^  the IC% 
MBE requenwent . . .

"G tsr.irra  and - ritne centrtM rat t l e ia f  s ite  W r a n t  
of ot hat evrtw rt * kwfc is avatlsUe from the Sms'J Beer- 
net* Adm inittr. i s  , , ,

* (T U e  Gr itee rwvst awt i l tr  the p##f<-r#***.rr t f  
it* f» t w « i » i t i » t  a tn rw «l*» -r»  i* .n  | W a l o a v l t
n  n I (bait Ig  M nr . %•* r felUH
n»%r.*»«* t h e * ! |  !* .* ii*a*  r t tr y  fa r y r t  t g h ilv

* ? The T D k is ik l i  *v «t 11 11 peovelr m relevawl pert
"Ahheugh a p e *  • fa* n « *  .a >nclw4rd ta k e  
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( e l  i* noeit* 1 .v -e-a r M » |a ,w « « t  «  m arket *r»** 
l* ' { i k  t* e  p n .er*  tw * u -o  l«  ;« i i .f*  a * e it r f  T he  
G*e».*rw lr . , t |  ;d # , | M ,u  t | , i f t  I i s t ' t  l le  r f e t l  l* e  
C*e*.'ee e*d  riM tM sI reetroriae* *.*•# h k v -1 |«  k n i r  
a / 1 * n  Mhl t T>* r*t«nt n i x  iM rtlr  it* r m i r  
M il t  * wk irh was* rwnterSnl eng tha rrm *  »*A M PC 
•  u  r«t w ed , . .
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waiver request would ordinarily be made after the initial 
bidding or negotiation procedures proved unsuccessful.. . .

“ [A] Grantee situated in an area where the minority 
population is very small may apply for a  waiver tefora 
requesting bids on its project or project*.. .  "

1 3 . T he EDA technical buTttin, a t 1, provides the folio ving 
definitions:

"a ) Negro—An individual of the black race of African 
origin.
”b )  Spanish-speaking—An individual of a Spanish- 
•peaking culture and origin or parentage.
**c) Oriental—An individual o f a  culture, origin or par­
entage traceable ♦* the areas aouth of the Soviet Union. 
E a s t of Iran, i- elusive of island* adjacent thereto, and 
o u t to the Par fir including b u t not limited to Indorses!'. 
Indochina, M a li- tie . Hawaii and the Philippine-!.
*d) Indian—An individual having origins In any of th* 
origin*! people of N orth America and who is recognised as 
an  Indian by either a  tribe, tribal organisation or a suite- 
ble authority in the community. (A suitable authority in 
th* community may be: educational institutions, religious 
organisations, or s ta te  agencies.)

*>) Eskimo—An individual haring origin* in any of 
th* original peoples of Alaska.

**f‘ Aleut—An b d is id u t)  having origins in any cf the 
original peoples of the  Aleutian Islands. “

14 . T he EDA x h n  s i  bu lle t* . a t  19, pros idea in relevant 
p a rt:

"A ar person tr orgsaiiatim with information indicat­
ing unjust part*.pet»on by an enterprise or tads* musts 
ia th • M BE program or wha bebrvrs that th* MBE par­
ticipation requ-irmert ia being imp*tf*tty appWi should 
contsrt • '*  ip fe o p  at# ED4 grantee and provide a 
detaied ita lesser m of the Ut-s foe th# complaint 

"Tpcw tree.pi of a complaint the grantee should 
•turr.pl lo resell* l ‘ r iu # a  m In th# event
the grantee requites sw tuecv in seaehug a determine- 
lion, tha grants* should contact lh# Civil Bights 5;*< »Wt 
la the sppcspc.au R m u s I  (rifirv 

■Jf the rocafdaman I* « f *  shat the gccntce *ts not 
satisfactorily r*w!>c»t the ktsw*« i « *  l m Km row-dasat, 
he may r#twuolly et* iv *  sh* 1 DA CV

M e Js arse* l V « i in a » , t v t i * g

AliL I ••*11 |4ac* gretlct ,b |A s i #  i k i -  TN> C m h i 
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•ml m  m wrs-C'l * Ai  • »•• ie** V > ret-
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herrnce to  this s tand trd  a* im portant ai d consistent with 
precedent.

The Equal P ro tcttlsn  Clause, snd the equal protection 
component of the Duq Process C ause  of the Fifth Amend­
ment, demand that anv governmental distinction among 
gmupa m ust be ju-tiflablr. Different standards of review 
applied to different sorts of elanifieation* simply illustrate 
the principle that coir* classifications are leas likely to  b# 
legitim ate than others. Racial classifications mu t  be ae- 
sesaed under the m ot: stringent level of review because Im­
m utable characteristics, which bear no relation to individual 
m erit or need, am irrelevant to almost every governmental 
decision. Sc*, e. g.. d  lu/re so* v. M artin, 375 U. 5  399. 402- 
404 MP04). In thi# case, howe.er. I believe that 1 1 0 3 (f)  
(3 ) t justified aa a remedy th a t serves the compelling gov- 
cm m cvU l interest m eradicating ih* eonlir jing effects of 
past Jiacriminatioo identified by Congress.'

I

Racial preference n ^ m  can constitute a compelling stale 
interest Distinctions between r i t in rr j  solely because of 
their ancestory* (are) "odious to  a free people whose institu­
tions ar* founded upon th* doctrine of equality.’ * Loving v. 
Virpiaie. 388 U. 8 .  M I I ,  quoting f fv s tw y a d i v. United 
Ctntts, 320 U. 8. 81, 100 (1943) Thus, if th* acPas.de 
merely t j p rcsacs a  conp«m ioea] deair* lo prefer on* racial or 
ethnic group over another, 1 103 ( f )(3 )  violate* the equal pro­
tection component in th* Due Process Claus* of th* Fifth 
Amendment. See BslUng *. / ‘ wrp*. 347 U. 8. 497. 499
♦ I9M).

T he Government d >n h s r t  legitimate interest la amebo- 
rating the disabling effect* of Identified discrimination
ffsUc. 438 t'. 8 . el 107; see. * g , Xeyet t. Stknti Distu-t 
Se I , 413 V. 9 191. 330 (1973) (PovrUs J . concurring in 
pert and dissenting io part): tdeBnnei v. flareni. 400 U 8 
39 41 (1971); Bk*t* */ fVweahaw r  Seats. 400 U. 8 43. 
*V-4ri (1971); (!»een s (*«••<» St Keel Bt*s*d, 391 V. t  4 0. 
4T7-4J9 (1990). The eswtcnc* c4 slWfal dsscnmini Uon ju»- 
l i e s  th* im rm lisa of a remedy that wtil "make perwona 
•hole fee tnjun*e t*ff#red ecs acrouat of unlaaful . , . d«s- 
crimi-aiien" gllcr-rolr Pepro fc  v Xtondg, 473 U. 8. 
•M  41* 11975). A -nlirtl inquire. llcnficc. ie whether 
I I ' l l  fWJ) w*s roa«l«4 • •  a i-<im «>( rcdi/**>«q such di*- 
»• -••aitrov But this Proil k u  w m  *pr«ot*d race-row - 
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Referred: State Affairs, Trans­
portation and Finance

Introduced: A/10/81

[IN THE SENATE BY FISCHER AND STIMSON

SENATE BILL NO. A15 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWELFTH LEGISLATURE - FIRST SESSION 

A BILL

or an Act entitled: "An Act relating to contracting and procurement proce­

dures, and coapetltlv- bidding under the Fiscal Proce­

dures Act."
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re

re

re

v
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.BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 19.10.190 is amended to read:

Sec. 19.10.190. ADVERTISEMENT. BIDS, CONTRACTS, AND INFORMAL 

BIDS. (a) When (EXCEPT AS PROVIDED IN AS 44.33.300, WHEN) the esti­

mated cost of .my construction Is SS0.000 or more (EXCEEDS $100,000], 

the department shall, except as provided In AS 19.10.170(a), proceed to 

advertise, request bids, and award the contract in the manner provided 

In AS 19.10.2o0 and 19.10.210. Whenever any proposed construe on 

contract Is for a sum less than $$0.000 ($100,000), It shall be discre­

tionary with the department whether the contract shall be advertised 

and awarded In accordance with AS 19.10.200 ar.d 19.10.210. In all 

events the department shall request informal bids from as many contrac­

tors as can be requested conveniently.

* Sec. 2. AS 19.10.190 la amended by adding new subsections to read: 

<b) Except as provided In AS AA.33.300. when the estimated cost

of any maintenance Is $2$,000 or more, the department shall proceed to 

advertise, request bids, and award the contract In the manner provided 

In AS 19.10.200 and 19.10.210. When any proposed maintenance contract 

Is for a sum less than 52$,000. It shall be discretionary with the 

department whether the contract shall be advertised and awarded In 

accordance with AS 19.10.200 and 19.10.210. In all events the depart-
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acne shall request informal bids from as many contractors as can be 

requested conveniently.

(c) The dcpartaent nay not sward construction contracts in in­

crements of less than $50,000 or naintenancc contracts in increments of 

less than $25,001 to the sane contractor for the same project so as to 

circumvent the bid procedure required in (a) and (b) of this section.

* Sec. 3. AS 19.10 210 is amended to read:

Sec. 19.10.210. AWARf Of CONTRACTS [TO LOWEST RESPONSIBLE BID­

DER). The department shall award the contract In accoidance with 

AS 37.05.230(1) 170 THE LOWEST RESPONSIBLE BIDDER), or it may reject 

all bids. If no satisfactory bid is received, the department nay 

rcadvcrtlse the project. All swards ahall be nade in compliance with 

applicable federal law and (THE) regulations (PROMULGATED THEREUNDER], 

with AS 19.05 - AS 19.25, and with AS 37.05 (,] and the (RULES AND) 

regulations (WHICH ARE) adopted under It (PROMULGATED THEREUNDER), 

where not in conflict with AS 19.05 - AS 19.25.

* Sec. A. AS 19.30.191(b) la amended to read:

(b) Contracts t- '.cred into by a local government that has assumed 

local road powers for the construction of each project shall be awarded 

only c. th* basla of the lowest responsible bid submitted by a bidder 

meeting established criteria of responsibility, except that if the 

a-our.t of «tato money to used cr. the rroj«ct Is SSfl.OOO or rore the 

contract ahall be awarded in .icccrdar.ee with AS 37.05.2)0(1).

* S e e .  5. AS 19.30.211(a) Is a m e n d e d  to read:

(a) The department si.all ralntain, or cause to be nalntalned, any 

project constructed by the dcpartrent under the provisions of AS 19.30.- 

Ill - 19.30.241, except that upon r* *i:al agreement of the commissioner
a

€nd the local government the responsibility for maintenance say be 

transferred to the local government if it is authorized to assume road
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i maintenance powers. If a maintenance contract entered into by the state

21 is for $25,000 or more or if the amount of state money to be used in a

31 maintenance contract awarded by a local government is for $25,000 or

4 ! more, the contract shall be awarded in accordance with AS 37.05.230(1).

s * Sec. 6. AS 35.13.030 in amended to readt

e l  Sec. 35.15 .030. ADVERTISEMENT, BIDS, CONTRACTS, AND INFORMAL

7H BIDS. (a) When the estimated cost of any construction under this

o chapter is $50,000 or more (EXCEEDS $100,000),  the department shall,

9 except as provided in AS 35.15.010 (AND IN AS 44.33.300), proceed to

to advcit'.sc, request bids, and award the contract in the manner provided

in AS 35.15.040 and 35.15.050. When any proposed construction contract 

>7j is for a sum less than $50,000 ($100,000), it is dlscrctlonury with the

Vaj department whether the contract is advertised and awarded In accordance

14 with AS 35.15.040 and 35.15.OjO. In all events the department shall

15 request informal bids from as cany contractors as can be requested

16 conveniently. A complete record shall be kept by the cooralssioncr or

,7f his designee of all transactions entered into under this section lnclud-

’* ir.g names of enployees Involved in the transactions.

* Sec. 7. AS 33.15.030 is amended by adding new subsections to readt

70 (b) When the estimated cost of any maintenance under this chapter

71 is $25,000 or more, the department shall, except as provided in AS 44.-

77 33.300, proceed to advertise, request bids, and award the contract in

71 tVc -sr.ner provided in AS 35.13.040 and 35.15.050. When any proposed

74 ccnttr.ctlon contract is for a sum less than $25,000, it is discretion-

74 arv with the department whether the contract is advertised and awarded

76 in accordance with AS 35.15.0-0 and 35.15.050. In all events the

77 department shall request informal bids from as many contractcrs as can

?si be requested conveniently. A complete record shall be kept by the

jtj commissioner or his designee of all transactions entered into under
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this section including names of employees involved in the transactions.

(c) The department may not award construction contracts in in­

crements of less than $50,0^0 or maintenance contracts in increments of 

less than $25,000 to the same contractor for the same project so as to 

circumvent the bid procedure required in (a) and (b) of this section.

* Sec. 8. AS 35.15.050 is arae .dcd to read:

Sec. 35.15.050. AWARD OF CONTRACTS. The department shall award 

the contract in accordance with AS 37.05.230(1) [TO THE LOWEST RESPON­

SIBLE BIDDER], or it may reject all bids. If no satisfactory bid is 

received, the department may rcadvertlsc the project. The department 

shall make the award in compliance with applicable federal law and 

[THE] regulations [PRCMULCATEP UNDER IT], with this title, and in 

compliance with AS .37.05 [,] and the (RULES AND] regulations adopted 

[PROMULGATED] under it, where they arc not in conflict with this title 

a.id federal law.

* Sec. 9. AS 35.15.080 is amended by adding a new subsection to read:

(g) A contract entered into by a municipality or regional educa­

tional attendance area for the construction of a publi- .vorks project 

under this section shall be awarded in accordance with AS 37.05.230(1) 

if the amount of state money to be used to finance the contract is 

$50,000 or more.

* Sec. 10. AS 37.05.230(1) is  rcpejled and reenacted to read:

(1) i contract for construction ar.d repairs, or a purchase 

of in.! ccntr.ct fcr supplies, mtcrlalx. equipment, and contractual 

services must be based on cmpct it tve bids; .in award shall be made to 

the lawesc rcspar.ilble bidder after advertising far bids, except that 

J \> a M d  shall b* a- irded ta s bidder on the certified 

-i-rrlty Mdders list if

(i) he submits « bid fcr aoods or services under

• •• S3 -15
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the name appearing on his current Alaska business licensei

(11) the value of contracts awarded during the 

fiscal year to bidders on the certified minority bidders list 

is less than 20 percent of the total value of contracts to be 

awarded during the fiscal year;

(ill) the bid is not more than IS percent higher 

than the bid of the lowest bidder; and

(i») tin  bidder agrees to.lemer h is bid by— *!rt

.__. (iv) the bidder agrees to either lower his bid by five percent or

match the lowest bid, whichever action results in a higher bid;

(B) a b i d  s h a l l  be a w a r d e d  to a b i d d e r  o n  the c e r t i f i e d  f e m a l e  b i d d e r s

list if

(i) she submits a bid for goods or services under the n a m e  appear:iny

on her current Alaska business license;

(ii) the value of contracts awarded during the fiscal year to 

b i d d e r s  on the certified female bidders list is less than 10 percent of the 

t o tal value of contracts to be awarded during the fiscal year;

(iii) the bid is not more than 15 percent higher than the bid of the

lo w e s t  b i d d e r ;  ar.d

(iv) the bidder agrees to either lower her bid by five p e r c e n t  or 

m a t c h  the lowest bid, whichever action results in a higher bid;



£ o ) t

&J i0n^ (C) if a c e r t i f i e d  m i n o r i t y  b i d d e r  a n d  a c e r t i f i e d  f e m a l e  b i d d e r  

q u a l i f y  u n d e r  ( 1 ) (A) a n d  1(B) of t h i s  s e c t i o n ,  r e s p e c t i v e l y ,  f o r  t h e  s a m e  

bid, the b i d  s h a l l  b e  a w a r d e d  t o  t h e  l o w e s t  of the t w o  b i d d e r s ;

| * ^ ( D ) ^ s ^ ject to (1) (A) through (1) (C) of this section,

■ (&)■ "TTiljjevb—In Ihiu j eet l o rn a b id  shall be

it awarded Co an Alaska bidder if he is on Che certified Alaska

i? bidders lisc and his bid la noc more chan 10 pcrcenC highe ^han

13 J; Che bid of Che lowesC nonresidenc bidder j and

00 y< compctidvc bids arc noc required

( i )  for  c o n cracC ua l  s e r v i c e s  when no known compc- 

16 t l d o n  e x i s t s ;

i l l )  when r a c e s  a r e  f i x e d  by law or  o r d in a n c e ;  

( i l l )  for  iCcms t ra d e d  in  on l i k e  i t em s ;  or

( i v )  f o r  p r o f e s s i o n a l  s e r v i c e s ;

17

is

19

^  * Sec .  11. AS 37.05.230(7) i s  amended to  reads
i;

J | l ; ( ? )  i f  Che amount o f  the c o n t r a c C u a l  s e r v i c e s ,  p u rch ase ,  or
•I
i s a l e  i s  e s t im a te d  to  exceed  $2 ,500 s c a l e d  b id s  s h a l l  be s o l i c i t e d ,  when
u

p r a c t i c a b l e ,  by p u b l i c a t i o n  in  a newspaper c a l c u l a t e d  to  reach  p ro -  

, s p e c t i v e  b id d ers  and by p o s t in g  n o t i c e s  in  pu b l i c  p l a c e s  w i t h in  the

area where the work is  to be performed or m ater ia l  fu rn ished  and in 

7* ad d it ion  the department nuv a lso  des ignate  a trade journa l for  p u b l i c a -

v  t i c n ;  the department s h a l l  a l s o  s o l i c i t  b id s  by sending  n o t i c e s  by mai l

*.n a l l  (ACTIVE PKOSPECT1VEJ bidders or f e  c e r t i f i e d  Alaska bidders 

•? 11«t . [ . 0  IT AM )I a l l  bids s h a l l  be s ca le d  when r e c e i v e d ,  and
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shall be opener in public at the hour stated in the notice; the depart­

ment nay limit solicitation of bids or negotiate directly if it finds 

Chat it is in the best interest of the state;

* Sec. 12. AS 37.05.230(4) is amended to read;

(4) unless a contract is $50,000 or more, the provisions of 

this section relative to competitive bids do noc apply to contracts for 

the operation of transportation systems for students to and from the 

schools within the state, as are authorized under AS 14.09.010; and 

these contracts may be awarded by bid or negotiation and, at the dis­

cretion of the Board of Education, may be awarded for periods of three 

years or less;

* See. 13. AS 37.05.230(5) Is amended to read:

(5) an "Alnska bidder," for the purpose (OF BID AWARDS UNDER

(1)<B)| of this section, is a person who

(A) holds a current Alaska business license^ [,1

(I) submits a bid for goods or services under the name 

as appearing on his current Alaska business l i c e n s e (.]

(G) has maintained a place of business within the stjte 

for a period of six months immediately preceding the date of his 

bidj.

(D) is not delinquent in the payment of state taxes;

and

na:n: tins invent or ‘.vs ar facilities lr. support ot 

' to:‘.vit lri tr. the stale; ( . J

* Sec, 14. A< ?'.I5.?30(>) ;s trended to ro,.j. / / i ) / d )

-t i*A W ' C 7  ^  >
i"' tbc provisions of A) : — »•• of this section



15 (,] or [THE DEPARTMENT OF HIGHWAYS, WHICH ARE AUTHORIZED] under 

AS 19.10x  I.)

* Sec. 15. AS 37.05.230(8) is amended to read:

(8) the provisions of this section relative to competitive 

bids do not apply to the purchase of products or services manufactured 

or provided by a sheltered workshop, unless the contract is for $50,000 

or more.

* Sec. 16. AS 37.05.230 is amended by adding new paragraphs „o read:

(9) the Department of Administration shall compile and

update annually a certified Alaska Mdders list containing the names of

persons who meet the requirements of (5) (A), (C), (0), and (E) of this

section:

r 7 m  the Department of Adoinisttation shall compile

update annually ^a^cC^t^fied minority bidders list cout^iiring the names

of persons who are on the clTtuified Alasko JjJLdtlers list, and have a 

business whose majority interest i5>$tt?n^ficially owned by members of 

minority groups or have>-bu5iness whose majority voting interest is 

owned by membe;y»-''of minority groups: for the purpose oiti^s paragraph 

nlnotirfgroup members arc citizens of the United States who a*«*^ 

'Negroes, Hispanic*, Orientals, American Indians, Eskimos, or Aleuts:



/ --------'

„ V  (10) the Department of Transportation and Public Facilities shall 

compile and update annually a certified minority bidders list containing 

the names of persons who are on the certified Alaska bidders list, have a 

business whose majority interest is beneficially owned by members of 

minority groups or have a business whose majority voting interest is owned 

by members of minority groups, and have a business whose management

and daily business operations are controlled by one or more minority

persons. F0r the p Urp0se of this paragraph, minority group members 

are citizens of the United States who are Black, Hispanic, Asian or 

Pacific Islander, American Indian, Eskimo, or Aleut.

Ne,U Ŝ 0 ' 1  ̂ F
s

^ -7  (11) The Department of Transportation and Public Facilities shall

compile and update annually a certified female bidders list containing the 

names of persons who are on the certified Alaska bidders list, have a business 

v ) . c* majority interest is beneficially owned by women or have a business whose 

majority voting interest is owned by women, and have a business whose management 

and daily business operations are controlled by one or more women.



4

^ n z v o  s e e n o u

(12) T h e  Department of Transportation and Public Facilities shall 

provide b y  regulation the standards by which it will make determinations 

that minority and female - owned business entitled to the benefits of this 

bill qualify as businesses whose management and daily business operations are 

controlled by one or more minority persons.

22

23 tl

II
24 I
25 •

26:

27

79

03) - i
the provisions of (1) A) nwri (1H-B) of this section do

not apply to purchases and contracts involving federal money received 

by the state if the application of a bidding preference would violate 

federal law or program guidelines.

* Sec. 17. AS 37.05.240 is amended to read:

Sec. 37.05.240. RID REQUIREMF.NTS: AWARD OF CONTRACTS AND PUR­

CHASES. (a) Except as provided in AS 37.05.230. a [A] contract or 

purchase made by or under the supervision of the department for which 

2? competitive bids are required shall be awarded to the lowest responsible
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bidder, taking into consideration conformity with the specifications, 

terms of delivery, and other conditions imposed in the call for bids. 

Bids may be rejected, and a bid shall be rejected if it contains a 

material alteration or erasure which is not initialed by the signer of 

the bid. The department may reject the bid of a bidder who is in 

arrears on taxes due the state or who failed to perform on a previous 

contract with the state. Where competitive bids are required and where 

all bids are rejected, new bids si.all be called for as in the first 

instance. Before the awarding of a contract for a building or the 

making of repairs upon a building, the department shall see chat the 

bids conform with plans and specifications approved by the Department 

of Transportation and Public Facilities. All bids with the names of 

the bidders and the amounts of the bids, together with all documents 

pertaining to the award of a conr act, shall be made a part of a file 

or record and retained by the department for three years, unless repro- 

duceu by microfilming and these files or records arc open to public 

inspection at all reasonable times. An aggrieved bidder may within 

five diys after .in award of contract appeal to the department for 

hearing, with notice to interested parties, for redcternination and 

final award in accordance with law.

(b) When submit tin>• a bid under this chapter, a nrime contractor 

s h i l l  name the prir-.cip.il suhconlfactors he intends to use. After n h id 

: > 'w tr ied, a p r : >* cent r . r ' r r-av chanve nrinciptl subcontractors onlv 

; »r erase. F^r “uronucs o: this section "principal swhconcracter"

‘c.r.s i who. In the - o r f - T - .  i~.ee •. ..t .«• irded to

: r - - .  s 1 : ~. t * “ r i i l >  a r .d  o e s  v : t h  a v  »1 u v

_■ .<1 o r  -re .-r .e : \r. 1Z - • » t o f . ‘. - f  c o n t r a c t .

i * J*1 r  ■: r ; 7— ‘So r e t — . ■ i f  i ic d

53 -lb
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-gubcon.egac.tort-op-^he-fre-f4v4J:.Tpfi bidders list. unLo^-ao-ypk-

oerttrractoiro on— frhe minority bidders list are— q vail able -to ~t»ec£oiHft' fche 

1 -Whon a nxima contraoror. shall -namo— tho tmb-

fl?n^y3rt*r>— b hr- iiiLinub"tu u-sti-yfrre « w-oiv- the -minority hlddnrr, 11-o-t 

■ fcor.crher-w lth-frhe t et nl- - o w a r nf mnney-hr 1 n ramie— Sa-pay- to sutxion-

brfrctor-fr— fK>r i tr ■ h-i — IdaMH--t f ~r-o~fr»h r nn r r ;i r r n ns— w — trfre

^ ■ t ry M rjdprt; Ijat arc ava 11 abler- the pri e contractor ahall-so

-in-writing. when suhmltrirrft-e-bid.

(c) At least 20 percent of the money from a contract awarded

und e r  this chapter which is paid to subcontractors shall be paid

to subcontractors on the certified minority bidders list, unless

no subcontractors on the minority bidders list are available to

perform the work. At least 10 percent of the money from a contract

awarded ur.der this chapter which is paid to subcontractors shall be

paid to subcontractors on the certified female bidders list, unless

no subcontractors on the female bidders list are available to perform
Sha.ll

the work. When submitting a bid, a prime contractorAiame the sub­

contractors he intends to use who are on the minority and female 

bidders lists together with the total amount of money he intends to 

pay to subcontractors on the minority and female bidders lists.

If no s u b c o n t r a c t o r  on the minority and/or female bidders lists 

are available, the prime contractor shall so state in writing when 

submitting a bid.



10

11

12

9 (d) If a bid is awarded under this chapter, ■> proposed substitu­

tion for a subcontractor named in the bid under (b> oi (c) of this 

section shall be submitted to th6 department for appiuval together 

with reasons for the proposed substitution.

* Sec. 18. AS 37.05.305 is amended by adding a new subsection to read:

(b) If the amount of state money to be used to finance a contract 

awarded by the University of Alaska is $50,000 or more, tl. • contract 

shall be aw irded in accordance with AS 37.05.230(1).

* Sec. 19. AS 37.05 is amended by adding a new section to read:

Sec. 37.05.306. APPLICABILITY TO NONPROFIT CORPORATIONS. If the

amount of state money to be used to finance n contract awarded by a 

nonprofit corporation is $50,000 or more, the contract shall be awarded 

in accordance with AS 37.05.230(1).

” ,1 * See. 20. AS 37.05.315(a) is amended to read:

(a) When an appropriation is made as . grant to a municipality, 

‘4 tin. Department of Administration shall promptly notify the municipality

S3 415



consistent with the purpose of the appropriation, the facilities and 

services provided with the grant will be available for the use of the 

general public, and (4) will comply with AS 37.05.230(1) in the award 

of a contract if $50.000 or more of the contract is financed with the 

grant or other state money, the Department of Administration shall pay 

the grant directly to the municipality. The agreement executed by a 

municipality under this section shall be on a form furnished by the 

Department of Administration.

* Sec. 21. AS 37.05.315(d) is amended to read:

(d) When an appropriation is made to a department as a grant for 

a named recipient which is not a m.-nicipality, the department to which 

the appropriation is made shall promptly notify the named recipient of 

the availability of the grant and request the named recipient to submit 

a proposal to provide the goods or services, or both, for which the 

appropriation is made. At the same time, the department shall issue a 

request tor proposals from other qualified persons to provide the same 

goods or services, or both, in the same area. The department shall 

contract wi*h the named recipient unless tho Office of the Governor, 

with due regard for any local expertise or experience among those 

making proposals, determines that an award of the contract to u differ­

ent party would better serve the public interest. If the contract is 

awarded to another party than that named by the legislature, the basis 

of that action shall he stated In writing at the time the grant is 

Issued. The purchase of the good.-, or services, or both, shall be in 

accordance with AS 37.05.230(1)(C) and, if tho purchase is for a sum of 

$50.000 or nore, shall be In accordance with AS 37.05.230C1)(A) and 

(1 ) (B) .

* Sec. 22. AS 37.05.315(f)(2) is amended to read:

(2) The Deparcnv.it of Consunity and Regional Affairs shall

-10- SB 415



determine whether there Is « qualified Incorporated entity in the 

community area which will agree to receive the grant and administer it, 

subject to terms generally applicable to private grantees, am4 if the 

grant ia to be used to finance a contract of S30.000 or more, subject 

to AS 37.05.230(1). If there is more than one such entity, H e  Depart­

ment of Coossunlty and Regional Affairs shall select the most qualified 

and the grant ahall bo awarded to that Incorporated entity for the 

purposes of Che appropriation! however, the Department of Community and 

Regional Affairs shall give preference to a nonprofit corporation 

organized by a community for receipt of the grant.

Sec. 23. AS 37.03.320 is amended by adding a new paragraph to readi

(5) "department" means the Department of Administration. 

Sec. 24. AS 44.33.300(2) is .trended to readi

(2) the public hid requlrcnents (AS) contained in AS 19.10.- 

170, 19.10.190(b) (19.10.1901, AS 19.30.191(b). AS 33.13.0)0 . 33.13.- 

020^ and 33.13.030(b) (AS 33.15.010 - 35.13.030) may be waived if Che 

contract is to be perforeed hy a contractor who** principal office is 

i n  the designated area and the contract amount is U  s than (DOCS SiOT 

EXCEED) $50,000;

SB 415



FISCAL NOTE

I. REQUEST
Bill/Resolution No. CS for SO d b ________________________________________
Tltlt An Act Relating to contracting and Procurement Procedure... 
Requested bv Hy:hgr anc Stiver. Date 3/24/52

II. FISCAL DETAIL
Aotncv Affected Department of Administration
P?ogrU Category Affected T ovc^ n T '  "
BRU. Prografc, Or Subcrocraotc) Affected General Services 
(Not*< If nor* than on* budget component is affected. separate line-iteai 

am.unts «nd funding for each component in the analyses aection.)

EXPENDITURES (Thousands of Dollars)

THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FY 62 j PY 83 PY 64 FY 8S FY 86 FY 87

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
$00 EQUIPMENT
600 LAND 6 STRUCTURES
TOO GRANTS.CLAIMS.ETC.

ao 7 k l - k A?,! A? 1

JJGYO "ISO' " 15F. b" ' 17T.E irio.O
1.0 ITT J.Y P
kb.o o u 0 0

39C19 | . .. < 4 18.0 ?35.5 ib-. 2
TOTAL

FUNDING (Thousands of Dollars)

GENERAL W O 2 1 0 " TIT. (i
FEDERAL FUNDS
OTHER (Specify Source)

..k

POSITIONS

FULL TIME 4 4 " T  '

PART TIME
TIMPCO ARY

1 -*

III. ANALYSIS (S«* Fiscal Net* Preparation Instruction. Section III)

Ihe contractual services eipenditures include computeri.-ation and input* 
ncnlallon of the required certified lists and preparation of request reports. 
It also includes fundi to revise and reprint ciM'Jn; pamphlets and Im ochres 
to reflect statuary chanjei a ‘ to conduct advertising to infom minority 
businesses of the ne« regulations.

this fiscal note differs from the one supplied for $4*94$ »» that this 
bill has larger preferences and greater computer cuoploiitles and reporting 
r e q u i r e m e n t s .

IV. DATE.

Original< Legislative Finance 
ce< Budget and Management

.PREPARED IT George Uioe___________
AGENCY rcMMtaeni of A*nlnH.Lr.tLliia_ 
PHONE, i t y a a ____________

Prime Sponsor (first Legislator Hatred) 
33-091 (Rev. ID/BI)

GE/bab
GSS2/V01



FISlAL NOTE

I. REQUEST
Bill/Resolution No. CS For Sd 4 IS________________________________________
Title An Act Relatlm to Contracting and P_______________________________
R» , cited by Fiicher and Stlnmn--------------------- Date____4/?fj/fl2____

XI. FISCAL DETAIL
Agency Affected ________ ____________________________________________
Program Category Affected wll
BRU, Program. Or Subprograms) Affected A)1 ____________________________________

(Notei If more than one budget component it affected, separate line-item 
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

fy B2 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
S00 EQUIPMENT
600 LAKO & STRUCTURES

7«  m m ® Co w s A.OUO.O 6,480.1 8,"187 3
TOTAL

FUNDING (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER (Specify Source)

. .1' Z.9

POSITIONS

FULL TINE
PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction. Section 111)

The o id fiscal impact of this bill Is difficult to anal/re due to lack 
of sufficient data to evaluate vendor response to changes m  purchasing pre­
ferences . Some out of state vendors will drop Out of bidding thereby reducing 
competition and providing Increased prices. No project increased costs of 
goods and service to the approatmitcly 101* for FT 83 and we assume state 
etpendilures will increase 81 a year, u? fee) both are conservative estimates

Tho increased costs which we have identified will have to be absorbed by 
ea:h Individual agency. This fiscal note is not a request for an additional 
appropriation 'o the Department of Administration or other Department, but 
reflects what we estimate the costs that this bill could be to all state 
agencies. This will be reflected in their reduced purchasing capabilities. 
Agencies will ellhe* find additional funding wit“in their e&isting budgets or 
procure less goods and services or in io>* cases not procare thosv goods at, 
this lime and submit larger budget requests in future yt-<rs.

:v. e a t t p r e p a r e d iy George ^   _
A6EJ1CY lo»M nt it rAUrt

Original• Legislative finance PHCNE aAA«?*4ft. _ _ _  
cci tudget and Management

Prime Sponsor (first Legislator Named)
33-001 (Mv. 12/81)

GC/Uab 
GSS2A/0?



FISru NOTE ANALYSIS OF SB 415

As stated,  in the narrative of our f i sca l  note, on SB 415, the f i sca l
Impact of th is  b i l l  is  d i f f i c u l t  to analyze.

We have suggested that the cost  of goods and services might increase by 
as much as 10* or $6,000,000 in FY 83 (102 of $60.0 mil lion ■ $6.0 m il l ion) .

This is  based on a couple of aj -jmptions, f i r s t  the National Association 
of  State Purchasing O ff ic ia ls  has indicated that preferences raise costs  
proportionate with the preference. Thi: i s  d i f f i c u l t  to substantiate basec 
upon this  assumption alone, there i s  cur*ent!y a 52 preference at this  time
and increasing the preference to 102 is  only a 51 increase, ( i . e .  51 of $6.0
mil lion • $3.0 mil l ion) .

However, the second assumption i s  base! upon the theory that out-of-s tate
and .n some cases 1n-$tate business nay be reluctant to go through the bidding
process i f  they are ccnpeting against a preference from 10 to 15 percent.

It is  d i f f i c u l t  to prove that people have stopped submitting bids for
th is  reason, but some vendors have expressed this  as a reason.

Possibly the best way to depic* how these particular preferences might 
e f f e c t  competition and prices i s  with sone hypothetical examples.

EXAMPLE #1

Bid Price
Out-of-State Plddcr $l6, 666.60
Certif ied Alaska Bidder $11,000.00
Certif ied Alaska Minority Bidder $11,500.00 *Ulnncr: If bidder

is  wtll ing to drop 
price by 51 or to 
$ 1 1 , 0 0 0 . 0 0 .

•Thi' represents a 102 increase.

EXAMPLE 12

Bid Price
Out-of-Statc Bidder fro Bi’d
Certified Alaska Bidder $11,000.00
Certified Alaska Minority Bidder $12,650.00 •Winner: II bidder

Is willing to drop 
price b) 51 or to 
$17,100.00.

•
•This represents a 102 Increase over the low bidder, but, a 712 Increase over 
the original out-of-state bidder.

GE/bab
GSS7A/E1
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EXAMPLE #3

Out-of-Stftte Bidder 
Certified Alaska Bidder 
Certified Minority Bidder

Bid Price 
flo Bid 
No Bid -
$12,650.00 or M g h e r  *

♦This represents a 26.5% increase over the original out-of-state bid. At th-*s 
point the bidder will realize that there is no competition. The bidder may 
play it safe and only bid 15% higher than the suspected competition, buA again 
the bidder may ,iust as likely increase the price still further.

These examples indicate that a 10% Increase may be conservative. It is 
not the Alaska or minority preferences which seem to be the cause for the 
dramatic increase but the lack of competition caused by the preference. Tne 
preferred bidders feel more secure and have less incentive to submit their
best price when a free competitive market is absent.

I hope this explains in some detail how wt arrived at the present figures 
for the fiscal note on SB *'15. The figures could be higher or lower depending 
on which set of assumptions people choose to use. However, I till believe 
our fiscal note may be consfrvative, in that it only includes goods and services
procured by the State and r'oes not take 1n account the fiscal impact that this
bill may present to construction contracts or municipal grants.

The increased costs whici we have identified will have to be absorbed by 
each individual agency. The fiscal note is not a request for an additional 
appropriation to the Department of Administration or any other department, but 
reflects what we estimate the costs that this bill could be to all State 
agencies. This will be reflected in their reduced purchasing capabilities. 
Agencies will eithe''‘ find additional funding within their existing budgets or 
procure less goods and service or in some case not procure those services at 
this tlirr and submit larger budget reque* $ in future years.

As a further darificati » of our fiscal estimate of this bill we will 
submit two fiscal notes. The first will indicate the potential fiscal impact 
this bill will have on the Division of General Services and Supply. The other 
fiscal note will be our estimate of the fiscal impact to all State agencies, 
as reflected in their reduced purchasing capabilities.

G£/bab
GSS2A/E2



(The Nation.il Association of Stat.* Purchasing Officials, who oppose 
any local preference statutes, estimate that a bidder's preference 
raises the cost of doing business proportionate with the preference.)

From a purely professional purchasing standpoint vendor preferences 
are not condusive to good purchasing practice nor in the purchaser's 
best interest. We are sympathetic to the idea of stimulating 
various sectors of business, however we do not believe this is the 
correct vehicle. A vendor preference is a weak and easy approach 
to the problem which will not solve it. The preference is little 
more than a token gesture of appeasement to an interest group.
Open competition is the backbone of our free market system. To 
reduce or eliminat'5 it adversely affects everyone.

PURCHASING PREFERENCES

PRO's CON's

New jobs are created. - Arguably unconstitutional as a
barrier to interstate commerce.

Businesses are encouraged to
locate v/ithjn the State. - In direct conflict with the

principles of competition and 
precludes the purchaser from 
obtaining the best competitive 

pricer

Many bidders who otherwise would 
be interested are discouraged 
from competing and potential 
sources of supply are reduced.

Preferred bidders feel more 
secure and have less incentive 
to submit their best prices when 
a free competitive market is 
absent.

Results in higher costs to 
taxpayers, prices usually are 
increased by the amount of the 
preference.



t h e l e g i s l a t T O P
TWELFTH L E G IS L A T U R E  

FISCAL NOTE 

R E V I S E DI. R E Q U E S T
Bill/Resolution No.. __________  ___
Title An Act Relating co Contracting and Procurement Procedure...

SB 415

Requested b v H s c h e r  & S t im so n Date A p r i l  23 ,  1981

II. FISCAL DETAIL
Agency Affected All 
Program Category Affected AI 1
BRU, Program, or Subprogram(s) Affected A IT
(Note: If more than one budget component is affected, separate line item amounts and funding for each 

component in the analysis section.)

E X P E N D I T U R E S  (Thousands of Dollars)

FY 8 1 FY 8 2 FY 8 3 FY 84 FY 35 .FY 8 6
100 PERSO NAL SERVICES
200 TR AVEL
300 CO NTR AC TUAL
400 COMMODITIES
SQQ EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC.•kirkA d d i t i o n a l  C o s t s  o f  Goods 5 , 5 0 0 . 0 5 , 9 4 0 . 0 6 , 4 1 5 . 2 5 , 2 9 '  4 77TO 27T

T O T A L  & Services

F U N D I N G  (Thousands of Dollars)

GE N E R A L  FUND 5 , 5 0 0 . 0 5 , 9 4 0 . 6 6 , 4 1 5 . 2 6 , 2 9 8 . 4 7 , 4 8 2 . 7
FE D ER A L FUNDS
OTHER (Specify Fund Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

III. ANALYSIS (Sc riscal Note Preparat ion Instructions, Section III)
The exact fiscal impact of this bill is difficult to analyze aue to lack of suffi­

cient data to evaluate vendor response to changes in purchasing preferences. Some out 
of stOue vendors will drop out of bidding th^eby reducing competition and providing 
increased prices. We project increased costs of goods and service to be approximately 
10%* for FY 82 and we assume state expenditures will increase 8X a year. We feel both 
are conservative estimates.

The increased costs which we have identified will have to be absorbed by each 
individual agency. This fiscal note is not a request for an additional appropriation 
to the Department of Administration or any other Department but reflects what we 
estimate the costs that this bill could be to all state agencies. This will be re­
flected In their reduced purchasing capabilities. Agencies will either find additional 
funding within their existing budgets or procure less goods and services or in some cases 
not procure those goods at this time and submit larger budget requests in future years,

IV. D A T E  April 23, 1981

Original: Legislative Finance 
cc: Budget and Management

Prime Sponsor (First Legislator Named)

P P E P A R E D  B Y  George El gee 
A G E N C Y  Department ot Administration

P H O N E  465-2250______________

Fischer

33-001 (Rev. 1 2 / 8 0 )
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(The National Association of State Purchasing Officials, /ho oppose 
any local preference statutes, estimate that a bidder's preference 
raises the cost of doing business proportionate with the preference.)

From a purely professional purchasing standpoint vendor preferences 
are not condusive to good purchasing practice nor in the purchar s 
best interest. We are sympathetic to the idea of stimulating 
various sectors of business, however we do not believe this is the 
correct vehicle n vendor preference is a weak and easy approach 
to the problem wnich will not solve it. The preference is little 
more than a token gesture of appeasement to an interest group.
Open competition is the backbone of our free market system. To 
reduce or eliminate it adversely affects everyone.

PURCHASING PREFERENCES

PRO'S CON's

New jobs are created. - Arguably unconstitutional as a
barrier to interstate commerce.

Businesses are encouraged to
locate within the State. - In direct conflict with the

principles of competition and 
precludes the purchaser from 
obtainirg the best competitive 
price.

- Many bidders who otherwise would 
be interested are discouraged 
from competing and potential 
sources of supply are reduced.

- Preferred bidders feel more 
secure and have less incentive 
to submit their best prices w'.en 
a free competitive market 1s 
absent.

- Results in higher costs to 
taxpayers, prices usually are 
increased by the amount of the 
preference.



* '  THE LEGISLATU RE OF THE STATE O F  ALASKA
i TWELFTH LE G ISL A T U R E ̂ 4

FISCAL NOTE.

I. REQUEST
Bill/ Resolution No. SB 415______________________________________________________________
Title An Act Relating to Contracting and Procurement Procedure...________
Requested b v Fischer& Stimson Date April 10, 1981

II. FISCAL DETAIL
Agency Affected Department of Administration_________________________________________

Program Category Affected General Government___________________________________________
BRU, Program, or Subprogram(s) Affected General Services - Administrative Services 
(Note: If more than one budget component is affected, separate line-item amounts and funding for each 

component in the analysis section.)

E?UjC.NDITURES (Thousands of Dollars)

FY 81 FY 82 FY 8 3 FY 84 FY 35 ,FY 86
100 PERSONAL SERVICES 45.6 49.2 53.2 57.5 62.1
?oo TRAVEL

300 CONTRACTUAL 168.0 73.4 79.3 f i . 7 92.5
400 COMMODITIES 1.5 1.6 1.7 1.9 2.0
son EQUIPMENT 3.6 3 .9 4 .2 4 .5 4 .9
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC _

218.7 128.1 138.4 149.6 161.5
T O T A L

F U N D I N G  (Thousands of Dollars)

G E N ER A L FUND 218.7 128.1 138.4 149.6 161.5
FEDER AL FUNDS
OTHER (SDec'ifv Fund Source)

POSITIONS

FULL TIME 2 2 2 2 2
PART TIME
TEMPORARY

III. ANALYSIS (Sec Fiscal Note Preparation Instructions,  Section III)

The contractual services expenditures include computerization and implementation of 
the required certified lists. It also includes funds to revise and reprint existing pam­
phlets and brochures to reflect statuary changes and to conduct advertising to inform 
minority businesses of the new regulations.

IV. DATE A p r i l  ? . l ,  1981__________PREPARED B Y  H e n r g e - E l y i -
AGENCY D e p a r tm e n t  o f  A n m n i s t r a t i u n ____________

Original: Legislative Finance PHONE 4 6 5 - 2250
cc: Budi:ci and ManaEcmcnt

Prime Sponsor  (First Legislator Named) F i s c h e r

33-001 (Rev.  1 2 / 3 0 )



10
11
12

13
14

P OSI TION TITLE

 Administrative Sunnort Technician II
TYPE O r  POSITION

PFT
F T A F F  M ONT HS  

12
np n o .

TYPE OF E X P E ND IT UR E
1

P E R S O N A L  SERVI CES:
s a l a r y  1,433/mo.

B EN E FI TS .1579
FICA n f i n
H E A L T H  INS. I R Q  X 1 ?

17,196
7,715

JLML
T OT AL  P E R S O NA L  SER VI CE S

TR AV E L ny

C O N T R A C T U A L
COMMODITIES .>1
EQUI PMENT
OT HE R

T O T A L  COST

PCN No.

AM OU NT

2 2 . 8

J L u L
^ 5 .

7R 1

CODE F U ND I N G  SOURCE

15 F E O R C P T S  •">. A
16 >
17 GEN F UND

902 ! A RCPT-J. . J 2R.I
19 PGM R CP T S ’ MM' A
20 O T H t n
21 CONTINUATION _
2 2 A DD I T I O N FOR B&iYi USE 0WI.Y

COLUMN fia

fir-

AGEKi

■J 0  R E Q U E S T  F O R  N E W  

POSITION.

PROGRAM _  

BRU

CO M PO NENT .

R A N G E / S T E P
8B

B ARG.  UNIT.
G

P R I O R I T Y

LOCATION
Juneau

F O RM 12 P A GE /L INE

P  WL ■

k

APPROV.

-------------
■DisArr

J U S T I F , C A T I O N :

The purchasing section is presently backlogged, 
no flexibility to assume further requirements.

There is

This position will evduate applicatiors for the two 
lists, update listing, review requirements for preferences, 
and maintain minority purchase records. In addition they 
will provide copies and updates of the certified lists to 
other groups covered by the legislation. They will also 
complete the additional standard clerical tasks necessitated 
by adding new groups on Interested p rties to the system 
and involving more complex and time c.nsuming bid awards.

FY 82
r a g s of_ R E V I S E D

DATE



CODE

FED RCPTS
GF MATCH

C O NTI NUATI ON Vljt v  < * i  j t v j * •' "• ;vV\>yv,\ov\ ,
FOR B&M USE ORLY

COtUMN NO. .

. »  |  A DDI TI ON_____

*
4A KEY NUMBER

: : ■

F U ND I NG  S OURCE

G E N . F U N D

IrAijCPIk
PGM RCPTS I ' l ' V
OT HE R

AGENCY___ Administration p r o g r a m  Centralized Administrative Services 

General Services

R E Q U E S T  F O R  N E W  

POSITION-

COMPONENT Purchasing

f  'V ISED 
DATE

FY 82

TYP E OF EXP END I TURE

PER SO NA L SERVICES:  
S A L AR Y  1

BENEFI TS

HEAL TH  INS. 1 50 X

PCN No.

A MOU NT
3

POSITION TITLE

TYPE OF POSITION

PFT

Clerk Typist III
S T A F F  MONTHS  

 12

RP N c.

T OTAL PER SO NA L SER VI CE S________ _J _
T RA V EL
C O N T R AC TU A L j ' ' !
COMMODITIES <-*
EQUIPMENT »f t
O TH E R

T OT AL  COST

J U S T I F IC AT I ON :

The purchasing section is presently backlogged.
There is no flexibility to assume further requirements.

This position will evaluate applications for the two 
lists, update listing, review requirements for 
preferences, and maintain minority purchase records.
In addition they will provide copies and updates of 
the certified lists to other groups covered by the 
legislation. They will also complete the additional 
stand^d clerical tasks necessitated by adding new 
g: oups on interested parties to the system and 
involving n.ore complex and time consuming bid awards.

FICA

R A N G E/ S TE P BARG.  UNIT.

8B
P R I OR I TY

Anchorage
FORM 12 PAGE/ LI NE

L OCATION


	SHES12 SB 415



