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HOUSE T RA N SPO RTA T IO N  COM M ITTEE

COMMITTEE REPORT - CS SB 824

The Transportation Committee has considered CS SB 824, 

relating to the establishment and operation of in bond 

merchandise businesses at state owned and operated international 

airports. The purpose of this report is to express the 

Committee's understanding of the purposes of the bill and to 

make clear the Committee's intent with regard to certain 

aspects of the bill.

In bond merchandise, which includes merchandise of 

foreign origin (not manufactured in the United States) and 

United States alcoholic beverages and tobacco products 

handled in bond, is sold to foreign-bound passengers. For a 

number of years, the state has entered into exclusive contracts 

authorizing the establishment and operation of an in bond 

merchandise business at each of the state's international 

airports. These exclusive contracts have been extremely 

beneficial to the state by providing substantial revenue to 

the state, increasing employment in the state, and aiding 

the tourism industry, while at the same time facilitating 

the orderly administration of the state's international 

airports. For the reasons stated in Section 1 of the bill 

and elaborated upon by the official of the Department of 

Transportation and Public Facilities who testified before 

the Committee in support of the bill, the Committee believes 

that conferring exclusive rights for the establishment and



operation of an in bond merchandise business at each international 

airport is good state policy.

Recently, legal questions have been raised concerning the 

granting of exclusive in bond contracts. This bill is designed 

to resolve all legal questions once and for all with regard to 

all existing and future exclusive in bond contracts. In par­

ticular, CS SB 824 is designed to ensure that "state action" 

immunity from the operation of the federal antitrust laws 

[see, California Retail Liquor Dealers Assn. v. Midcal 

Aluminum, Inc., 445 U.S. 97 (1980)] exists with regard to the 

establishment and operation of in bond merchandise businesses 

at international airports in the State of Alaska, including the 

conferral of exclusive rights in this field. Thus, the bill 

clearly and affirmatively states that it is the policy of 

the State of Alaska that only an exclusive contractor be 

allowed to offer to sell, sell and deliver in bond merchandise 

at each international airport, and that the Department of 

Transportation and Public Facilities may not permit, nor confer 

any right upon, any person other than the exclusive contractor 

to offer to sell, sell or deliver in bond merchandise at an 

international airport. In addition, the bill requires the 

issuance of exclusive in bond contractors in the future, and 

requires that the Department actively supervise the operations 

under each exclusive in bond contract. CS SB 824 is also 

specifically intended to, and does, provide an express immunity 

and exemption for the activities required under this bill 

from the operation of Alaska's antitrust laws,
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A S  4 5 . 5 0 . 5 6 2  e t .  s e q . , a n d  a n y  o t h e r  a p p l i c a b l e  s t a t e  l a w s  

t h a t  w o u l d  o t h e r w i s e  a f f e c t  t h e  v a l i d i t y  o f  t h o s e  a c t i v i t i e s .  

S e e  e . g . / S e c t i o n  1(e) o f  t h e  b i l l .  B y  p r o v i d i n g  t h e s e  i m ­

m u n i t i e s ,  C S  S B  824 w i l l  e n a b l e  i n  b o n d  m e r c h a n d i s e  s a l e s  in 

A l a s k a  t o  c o n t i n u e  t o  b e  m a x i m i z e d ,  t h e r e b y  m a x i m i z i n g  t h e  

s t a t e ' s  r e v e n u e  f r o m  t h i s  s o u r c e  a n d  p r o v i d i n g  t h e  o t h e r  s u b­

s t a n t i a l  b e n e f i t s  d e s c r i b e d  a b o v e .

T h e  C o m m i t t e e  a l s o  i n t e n d s  t h a t  t h e  e x c l u s i v i t y  m a n d a t e d  

u n d e r  S e c t i o n  2 o f  t h i s  b i l l  e n c o m p a s s e s ,  w i t h  o n e  l i m i t e d  

e x c e p t i o n ,  e v e r y  a s p e c t  o f  t h e  e s t a b l i s h m e n t  a n d  o p e r a t i o n  

o f  a n  i n  b o n d  m e r c h a n d i s e  b u s i n e s s  a t  a n  i n t e r n a t i o n a l  a i r p o r t .  

T h a t  l i m i t e d  e x c e p t i o n  is f o r  t h e  d e l i v e r y  o f  i n  b o n d  m e r ­

c h a n d i s e  a s  c a r g o  t o  a i r l i n e s .  F o r  p u r p o s e s  o f  t h i s  b i l l ,  

c a r g o  h a s  b e e n  s p e c i f i c a l l y  d e f i n e d .  A s  d e f i n e d  i n  S e c t i o n  4 

o f  t h e  b i l l ,  c a r g o  is i n t e n d e d  to h a v e  f o u r  c h a i a c t e r i s t i c s . 

F i r s t ,  c a r g o  i s  c a r r i e d  b y  a n  a i r l i n e  i n  r e t u r n  f o r  p a y m e n t s  

m a d e  b y  t h e  s h i p p e r  t o  t h e  a i r l i n e ,  w h i c h  p a y m e n t s  a r e  c o m p u t e d  

b y  r e f e r e n c e  t o  a s p e c i f i c  c a r g o  t a r i f f ;  i n  c o n t r a s t ,  t h e  

c a r r i a g e  o f  b a g g a g e  is i n c l u d e d  i n  t h e  p r i c e  o f  a p a s s e n g e r  

t i c k e t  ( w i t h  a n y  a d d i t i o n a l  c h a r g e s  c o m p u t e d  o n  t h e  b a s i s  o f  

t h e  e x c e s s  n u m b e r  o f  p i e c e s  o f  b a g g a g e ,  o r  t h e  e x c e s s  w e i g h t  

o f  b a g g a g e ,  to b e  c a r r i e d ,  a c c o r d i n g  t o  a n  e x c e s s  b a g g a g e  

s c h e d u l e ) .  S e c o n d ,  c a r g o  is c a r r i e d  u n d e r  a n  a i r w a y  b i l l ,  

r a t h e r  t h a n  u n d e r  a p a s s e n g e r  t i c k e t .  T h e  p o r t i o n  o f  t h e  

d e f i n i t i o n  o f  c a r g o  t h a t  r e f e r s  u o  g o o d s  c a r r i e d  " u n d e r  an 

a g r e e m e n t  b e t w e e n  t h e  s h i p p e r  a n d  t h e  a i r l i n e  o t h e r  t h a n  a 

p a s s e n g e r  t i c k e t "  is i n t e n d e d  to r e q u i r e  b o t h  o f  t h e s e
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characteristics. Third, cargo is accepted, carried and handled 

at facilities, and under procedures, different from those used 

for baggage. Finally, cargo is delivered by the airline at 

the destination airport to a facility (e.g., an air cargo 

terminal) separate from that which receives baggage to be 

delivered to deplaning passengers, and is not brought to a 

baggage claim area, but must be picked up by the consignee at 

the facility described above. For a delivery to qualify as 

cargo, it must satisfy all of these criteria.

Dated April _____, 1982

Representative Cato 
Chairman

Representative

Representative

Representative

Representative

Representative

Representative

_4_



BEFORE SENATE TRANSPORTATION COMMITTEE 

ON SENATE BILL NO. 824

My name is Bertram L. Wagnon. I am Assistant Depu:y Commissioner with the 

Department of Transportation and Public Facilities. I present this statement 

on behalf of the Administration in support of Senate Bill No. 824, which' was 

introduced in the Senate on March 2, 1982.

Senate Bill No. 824 concerns the in bond merchandise business in Alaska. In 

bond merchandise includes a wide variety of merchandise handled in bond, 

including:

1. Merchandise of foreign origin which because of its in bond nature, 

such merchandise is not subject to United States Customs duties; and

2. United States alcoholic beverages and tobacco products. Because of 

its in bond nature, such merchandise is not sub.iect to United States 

Internal Revenue excise taxes.

In bond merchandise is sold only to foreign-bound travelers.

Since 1969, under contracts executed bv the department, an in bond merchandise 

concession has been operated at Anchorage International Airport. In addition, 

since 1971 successive contracts have covered an in bond merchandise concession 

at Fairbanks International Airport. These contracts have accorded exclusive 

rights upon the persons contracting with the department.

In the view of the department, the results under these exclusive contracts have 

been successful for the state, in that they have provided substantial revenue



airport operations. Recently, however, legal questions have been raised con­

cerning the granting of these exclusive contracts. It is the purpose of Senate 

Bill No. 824 to resolve once and for all any such legal questions, and thereby 

to ensure that the state is able to continue to enjoy the substantial benefits 

resulting from exclusive in bond contracts.

The Supreme Court of.the United States has held that, under the "state action" 

doctrine, conduct that is (1) clearly articulated and affirmatively expressed 

as state policy, and (2) actively supervised by the state, is immune from the 

operation of the federal antitrust laws. Senate Bill No. 824 is designed to 

ensure that such immunity exists with regard to the establishment and operation 

of in bond merchandise businesses at international airports in the State of 

Alaska, including the long-standing policy of exclusive rights and contracts in 

this field. Thus, the bill clearly and affirmatively expresses that it is the 

policy of the State of Alaska that solicitations of sale, sales and deliveries 

of in bond merchandise at the state's international airports be made only 

pursuant to exclusive contract; the bill specifically provides that onlv a 

single contractor shall be allowed to offer to sell, sell and deliver in bond 

merchandise at each international airport, and that the department shall not 

permit, nor confer any right upon, any other person to offer to sell, sell or 

deliver in bond merchandise at any international airport.

Accordingly, this bill is designed to ensure that the in bond merchandise 

business is protected by the "state action" immunity. Moreover, Senate Bill 

No. 824 is specifically intended to, and does, provide an express ir.munitv and 

exemption from the operation of Alaska's antitrust laws.

In short, this bill will allow the present and future exclusive in fond conces­

sions to operate without fear of such legal attacks.



%
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Payments for the right to sell and deliver in bond merchandise to foreign-bound 

passengers at international airports go to the International Airports Revenue 

Fund. These payments comprise a substantial portion of the monies directed to 

the Fund, and therefore are a major factor in defraying international airport 

operating expenses, supporting international airport improvement programs and 

securing international airport revenue bonds. Absent the conferral of exclu­

sive rights upon the in bond contractor at each international airport, this 

. flow of revenue would be substantially reduced. The in bond concession payments 

are largely dependent upon the amount of in bond merchandise business done at 

| the state's international airports. And, it is our view that maximization of 

such business is contingent upon the granting of exclusive rights to the con­

tractor at each international airport; allowing any other person to offer to

sell, sell or deliver in bond merchandise at any international airport would
,

substantially impair the in bond business in Alaska and accordingly, reduce 

the state's revenues.



A n a l y s i s  o f  S B  824 - " A n  A c t  r e l a t i n g  t o  s a l e  a n d  d e l i v e r y  o f  
a n  in b o n d  m e r c h a n d i s e  a t  i n t e r n a t i o n a l  a i r p o r t s ;  a n d  p r o v i d i n g  

f o r  a n  e f f e c t i v e  d a t e . "

I n t r o d u c e d  b y  S e n a t e  R u l e s  C o m m i t t e e  b y  r e q u e s t  o f  t h e  

G o v e r n o r .

T h i s  b i l l  s p e c i f i c a l l y  p r o v i d e s  f o r  t h e  g r a n t i n g  o f  e x c l u s i v e  
c o n t r a c t s  f o r  in b o n d  c o n c e s s i o n s  a t  t h e  i n t e r n a t i o n a l  
a i r p o r t s .  R e c e n t l y  l e g a l  q u e s t i o n  w e r e  r a i s e d  c o n c e r n i n g  t h e  
g r a n t i n g  o f  t h e s e  e x c l u s i v e  c o n t r a c t s .  H o w e v e r ,  t h e  U S  S u p r e m e  
C o u r t  a n d  o t h e r  c o u r t s  h a v e  i n d i c a t e d  t h a t  t h e s e  l e g a l  
q u e s t i o n s  c a n  be r e s o l v e d  t h r o u g h  s t a t e  l e g i s l a t i o n  t h a t :

1. m a k e s  it c l e a r  t h a t  t h e  g r a n t i n g  o f  e x c l u s i v e  c o n t r a c t s  
f u r t h e r s  a n  i m p o r t a n t  s t a t e  p o l i c y .

2. p r o v i d e s  t h a t  t h e  s t a t e  h a v e  a c t i v e  s u p e r v i s i o n  a n d  
o v e r s i g h t  o n  c o n t r a c t o r ' s  a c t i v i t i e s .

S B  824 s p e c i f i c a l l y  d o e s  p r o v i d e  a n  e x p r e s s e d  i m m u n i t y  f r o m  

a n t i t r u s t  laws.

S e c t i o n  1. L e g i s l a t i v e  F i n d i n g s .  T h i s  s e c t i o n  e x p r e s s e s  t h e  
s t a t e  b e n e f i t s  f o r  h a v i n g  e x c l u s i v e  c o n t r a c t s  f o r  in b o n d  
m e r c h a n d i s e  c o n c e s s i o n s  in t h e  i n t e r n a t i o n a l  a i r p o r t s .  
P r i m a r i l y ,  it is a n  i m p o r t a n t  s o u r c e  o f  r e v e n u e ,  ( a p p r o x .  $ 5 . 3  
m i l l i o n )  T h e  f i n d i n g s  s p e c i f i c a l l y  l i s t  i t s  r e l a t i o n s h i p  to 
A l a s k a ' s  t o u r i s m  i n d u s t r y .  T h i s  s e c t i o n  a l s o  p o i n t s  o u t  t h a t  
A l a s k a  is p r e s e n t l y  u n d e r  e x c l u s i v e  c o n t r a c t  a n d  t h i s  w o u l d  

m a k e  t h a t  p r a c t i c e  " l e g a l " .

S e c t i o n  2. A m e n d s  A S  0 2 . 1 5  b y  a d d i n g  t h e  n e w  s e c t i o n  t h a t  
a l l o w s  t h e  D O T P F  to e n t e r  i n t o  e x c l u s i v e  c o n t r a c t  a n d  m a y  n o t  

p e r m i t  a n y  o t h e r  p e r s o n s  t o  s e l l  in b o n d  m e r c h a n d i s e  a t  
i n t e r n a t i o n a l  a i r p o r t s .  It p r o v i d e s  f o r  s u c c e s s i v e  c o n t r a c t i n g  
a n d  f o r  o f f e r i n g  o f  c o n t r a c t s  b y  c o m p e t i t i v e  b i d d i n g  b a s e d  o n  
c o n s i d e r i n g  t h e  (1) s a f e  a n d  e f f e c i e n t  o p e r a t i o n s ,  (2) w h a t e v e r  
g e n e r a t e s  m a x i m u m  r e v e n u e s  f o r  s t a t e ,  (3) m a i n t e n a n c e  of 
q u a l i t y  m e r c h a n d i s e  a n d  s e r v i c e s .  I t  a l s o  r e q u i r e s  t h e  
d e p a r t m e n t  to s u p e r v i s e  t h e s e  o p e r a t i o n s  b y  d e v e l o p i n g  
a n d  i m p l e m e n t i n g  g u i d e l i n e s  f o r  r e v i e w .

S e c t i o n  3 A S  0 2 . 1 5 . 2 1 0 . T h i s  s e c t i o n  p r e s e n t l y  d o e s  n o t  a l l o w  
f o r  e x c l u s i v e  r i g h t s  in t h e  a i r p o r t .  T h e  s e l l i n g  o f  in b o n d  
m e r c h a n i d i s e  w o u l d  b e  e x c l u d e d  f r o m  t h i s  s e c t i o n  i.e. e x c l u s i v e  
c o n t r a c t s  w o u l d  b e  a l l o w e d .

S e c t i o n  4 C r i t e r i a  is l i s t e d  f o r  w h a t  c a n  b e  c o n s i d e r e d  c a r g o .



Gene ra l comments on SB 824-----

I s p o k e  w i t h  B e r t  W a g n o n  o f  D O T P F  i n  A n c h o r a g e .  I n  r e s p o n s e  t o  
m y  q u e s t i o n s  o f  w h y  r e v e n u e s  w o u l d  b e  m a x i m i z e d  if h a v e  o n l y  
o n e  c o n c e s s i o n  a s  o p p o s e d  t o  t w o ,  h e  s a i d  t h a t  it w a s  n e c e s s a r y  

t o  c o n s i d e r  t h e  p h y s i c a l  l a y o u t  o f  t h e  a i r p o r t .  H e  f e l t  t h a t  
i t  w o r k e d  b e t t e r .  P a s s e n g e r s  o n l y  h a v e  a n  h o u r  o r  so t o  s h o p  
a n d  if t h e r e  w e r e  t w o  c o n c e s s i o n s  t h i s  w o u l d  " c o n f u s e "  t h e  

p e o p l e  w h o  m i g h t  w a n t  t o  s h o p  f o r  t h e  b e s t  d e a l  a n d  
c o n s e q u e n t l y  b u y  l e s s  goadb t h u s  r e d u c i n g  g r o s s  r e c e i p t s  a n d  
t h u s  r e d u c e  s t a t e  r e v e n u e s .

I s t i l l  d o n ' t  s e e  h o w  g r a n t i n g  o n e  c o n c e s s i o n  m a x i m i z e s  y o u r  
r e v e n u e s .  M y  e c o n o m i c  b a c k g r o u n d  t e l l s  m e  t h a t  h a v i n g  t w o  
c o n c e s s i o n s  e n h a n c e s  y o u r  s a l e s  a n d  c e r t a i n l y  w o u l d  n o t  
d e c r e a s e  s a l e s .  A s  a m a t t e r  o f  f a c t ,  I t h i n k  t w o  c o n c e s s i o n s  
w o u l d  g i v e  m o r e  p e o p l e  a c h a n c e  t o  b u y ;  b e  m o r e  a c c e s s i b l e ;  

l e s s  w a i t i n g  f o r  s e r v i c e .

Mr. W a g n o n  i n d i c a t e d  t h a t  t h e  " m a r k e t  is d i f f e r e n t " .  I t  h a s  t o  
b e  d e v e l o p e d .  H e  f e l t  o n e  o p e r a t o r  c a n  d c  3 b e t t e r  j o b  o f  
c o n v i n c i n g  p a t r o n s  t h a t  h i s  p r i c e s  a r e  a s  g o o d  o r  b e t t e r  t h a n  
t h o s e  ■n E u r o p e .  H e  f e l t  it w a s  i m p o r t a n t  t o  h a v e  a c o h e s i v e  

m a r k e t .

H e  a l s o  f e l t  t h a t  if t h e r e  is a n  e x c l u s i v e  c o n t r a c t  t h e r e  w o u l d  
b e  a h i g h e r  q u a l i t y  o f  m e r c h a n d i s e ;  a g a i n  he s a i d  t w o  v e n d o r s  

w o u l d  c o n f u s e  p e o p l e .

L a t e r  Mr. W a g n o n  a d d e d  t h a t  h e  f e l t  L I Z  o p e r a t e d  i n  s e m i - l e g a l  
m a n n e r ..t r i c k s . H e  a l s o  t h o u g h t  t h e y  w e r e  " s k u n k s " .  H e  a d d e d  
t h a t  it is e a s i e r  Cor t h e  d e p a r t m e n t  t o  o v e r s e e  o n e  c o n c e s s i o n .  
H e  c o m m e n t e d  t h a t  h e  h a s  n o t  h a d  p l e a s a n t  d e a l i n g s  w i t h  L I Z  a n d  

t h a t  t h e y  h a v e  c a u s e d  t h e  d e p a r t m e n t  p r o b l e m s .

I a s k e d  w h y  H a w a i i  h a d  20% r a y m e n t  o n  r e c e i p t  a n d  A l a s k a  13 
3/ 4%.  H e  s a i d  H a w a i i  h a s  a d i f f e r e n t  m a r k e t .  P e o p l e  a r e  t h e r e  
l o n g e r  p e r i o d s  o f  tim e .  (To m e  t h i s  w o u l d  m e a n  t h e y  w o u l d  b u y  

m o r e  m e r c h a n d i s e  a n d  t h e  % w o u l d  b e  l e s s  b e c a u s e  t h e  t o t a l  
w o u l d  b e  m o r e . . )  H e  a l s o  s a i d  t h a t  H a w a i i ' s  c o n t r a c t  w a s  
r e c e n t  w h e r e a s  A l a s k a ' s  is o l d e r .  H e  d o e s  e x p e c t  it t o  b e  
h i g h e r  w h e n  n e w  c o n t r a c t .  I w o n d e r  w h y  t h a t  p o r t i o n  o f  
c o n t r a c t  w a s  n o t  r e n e g o t i a t e d .

P e r s o n a l l y  t h i s  a l l  s o u n d s  t o o  c o z y  f o r  me. T h i s  is m e g a  b u c k s  
i n v o l v e d .  I r e a l l y  f a i l  t o  s e e  h o w  r e v e n u e s  w o u l d  b e  r e d u c e d  
it t h e r e  is c o m p e t i t i o n  a n d  f r e e  e n t e r p r i z e .  Y o u  h a v e  a 
c a p t i v e  a u d i e n c e  a l r e a d y  a n d  t h e y  a r e  g o i n g  t o  bu y .  A l s o  t h i s  
e x c l u s i v e  c o n t r a c t  h a d  b e e n  t h e  p r a c t i c e  a n d  in v i o l a t i o n  of 
a n t i t r u s t  l a w s  a n d  so t h i s  b i l l  b a s i c a l l y  c o v e r s  t h e i r  O  ) 
p r a c t i c e .  D u t y  f r e e  h a s  a b i g  b u s i n e s s  h e r e .
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