


LAW OFFICES
WOHLFORTH & FLINT

ERIC E. WGHLFORTH A PROFESSIONAL CORPORATION

ROBERT B. FLINT telephone
TIMOTHY G. MIDDLETON 900 WEST 5TH AVENUE. SUITE 505 Area Code 907
PETER ARGETSINGER ANCHORAGE. ALASKA 99501 276-6401

ROBERT M. JOHNSON
GEORGE T. FREEMAN

February 1, 1982

The Hon. Ray H. Metcalfe
Representative

Pouch Y

Juneau, Alaska 99811

Re: 1980 Authorization of General Obligation
Bonds for Transportation Projects; Bragaw
Construction Project

Dear Representative Metcalfe:

You have asked that we review the treatment of
funds allocated in the legislation enacted during the 1980
legislative session providing for che issuance of General
Obligation Bonds for the purpore of financing a variety of
transportation projects. Specifically, you have asked
whether the funds for the construction of an extension of
Bragaw Street in tne Anchorage area may be subject to re—
allocation between projects within the particular group of
projects referred to in the legislation. Section 5 of Chapter
118 of the 1980 Session Laws appropriates a certain amount
of funds for projects listed in that particular section.
The Bragaw extension is one of the projects listed under

this separate provision. Section (5)(b) 1indicates that the
appropriations for the projects referred to in this section
"may be re-appropriated among the projects by law." This

indi ates that the funds allocated to thr Bragaw extension
may je re-appropriated only through passage oE additional
legislation.
Thank you for your attention to this matter.
Very truly yours,
| : N
C. C\j AUAT
Eric E. Wohlforth v
EEW/dIk
cc: Wilson L. Condon, Esq.

Attorney General
State of Alaska
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HUGHES THORSNESS GAMTZ rOWLL & BRUND1N
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RICHARD 0.GANTZ ARY K. HUGHES STEVEN S. TERVOOREN S09 WEST THIRD AVENUE
JAMES M. POWELL FRANK A P/IFENER ~ GARY L. MARSHALL ANCHORAGE, ALASKA 99501
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1w FubnEaron  Denes B EORIG  KENNETH £ gRiTTAN o

SI%URD E. MURPHY }kMMOETSHYMPS,EBEYCRCI)\IFEE %%IYDAHCI\I{AIEFE%F’Q\]EAU 3550 AIRTORT WAY. SUITE 265
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+Fairbanks OfFice )

January 28, 1982 licase reply to: ANCHORAGE

Melody Sales, Inc.
3115 Mountain View Drive
Anchorage, Alaska 99501

Attn: Larry C. Crockett
Dear Larry:

I have reviewed House Bill No. 674 and the proposed substitute.
I have the following comments.

House Bill No. 674 does not materially change the investigative
powers of the Attorney General. It rewrites the statute 1in a
somewhat more concise form. However, the rewritten statute sets
forth essentially all of the investigative powers that the
Attorney General has under the present statute with the exception
of the power to impound samples of property which are material to
his investigation anu to retain the samples. As 1 have ne/pr
seen the Attorney General do this, 1 do not believe this 1is a
critical power.

The proposed substitute 1is, obviously, infinitely preferable.

The proposed substitute would force the Attorney General to do
what any other entity must do when it seeks to press a complaint,
namely, file an action in the Superior Court and go through the
normal discovery processes. The proposed substitute does add a
requirement of making a showing that it is more probable than not
that t e person to be investigated has engaged in deceptive trade
practices and that the deceptive trade practice 1is part of a
common scheme or mode of operation.

Obviously, your political judgment as to the mood 1in the legisla—
ture 1is better than mine. It occurs to me, however, that you
might want to delete this extra requirement and simply propose as
the substitute Dill a situation where the Attorney General must
file a lav/suit in Superior Court. This would give the entity
being 1investigated the ability and right to object to requested
discovery on grounds of relevancy to the av"kion and the various
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HUGHES THORSNESS GANT7. POWELL 6 BRUNDIN
Attorneys at Law-

Other grounds such 1Is the burdensome nature of the discovery. It

would also limit interrogatories, by way of example, to twenty
interrogatories under current court rule.

As you know from painful experience, sometimes the most critical
factor in dealing with the Attorney General 1is not tne ultimate
result because that is often favorable, rather, it is the cost of
obtaining thac result which 1is often considerable.

If you have any questions or want me to expand on the thoughts in
this letter, please contact me.

Very truly yourj,

HUGHES, THORSNESS, GANTZ,
POWEI

By: Richard D. Thaler

RDT/ks



ROBERT C. ERWIN
FLOYD V SMITH

Erwin, Smith & Garnett

ATTORNEYS AT LAW
3812 SPENARD ROAD, SUITE 201
ANCHORAGE, ALASKA 99503
PHONE (907) 276-3125

RICHARD W. GARNETT Il

JAMES BENDELL

JULIE SIMON

January 27, 1982

4

Mr. Larry Crockett
Melody Sales, Inc.

3115 Mountain View Drive
Anchorage, AK 99501

Dear Larry:
RE: Proposed House Bill 674

It is my view that the I-~gisJative Proposal
contained in House Bill 674 does not provide sufficient
safeguards for businessmen who are the subject of inves—
tigation by the Attorney General®s Office. My reading
cf the statute does not reveal any mandated court over—
view of the Attorney General®s actions. For that reason
I believe that my initial proposal 1is more desireable.

pb

REC'Ut-tti
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Official Business

POUCH V
JUNEAU, ALASKA 93811

House of Repvesentalives

Members

Rep. Barnes, Chairman
Rep. Anderson, Vice-Chairman
Rep. Phillips
Rep. O'Connell
Rep. Freeman
Rep. Meeklns
Rep. Buchholdt

Committee on judiciary

Pouch
tat It
Junesaﬁ,eAg%ané%ﬂ

(907) 165-4766
(907) 465-4767
,J07), 465-3718
(session only)

P.O. Box 3381
Anchorage. AK 99510
(907) 274-1431
(907) 274-1441
POU'a V
JUNEAU, A iSKA 99811

MEMORANDUM
TO: CHIEF CLERK OF "HE HOUSE
FROM: REPRESENTATIVE RAMONA BARNES
CHAIRMAN, HOUSE JUDICIARY COMMITTEE
DATE: February 1, 1982
TIME: 1:15 p.m.
PLACE Room 124, Capitol Building
RE: COMMITTEE SCHEDULE
February 8-12
Monday, February 8, 1982 - Joint Hearing for Teleconference
Testimony with House, Health, Education and Social Services Corrm.ittee
on:
HB225 - Relatingto Alaska Board of Parole
HB293 - Relatingto Alaska Board of Parole
HB261 - Relatingto Alaska Board of Parole
NOTE: This joint teleconference hearing will be held in Room .112,

Capitol Building.

Tuesday, February 9, 1982 - Testimony and Mark-up:

HB184 - An act authorizing an advisory vote on convening special

sessions of the legislature at any location in the stale.

eiTHaV/ February 10, 1982 - Testimony and Markup:
HB674 act relating to requirement for Attorney General
invesr*Fpat..ion of violations of AS 45.50.

"s

Cczd\'//ih(

i ™rtTTT»*day, February 11, 1982 - Testimony and Markup: »
w m \Hr342”~- An act relating to state litigation and ament.i.ig Civil
\Va 65,
A Li
Friday, February 12, 1982 - Testimony and Markup:

HB74 - 7\n act amending the laws relating to creditors
duties and rights.

nd debtors
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rdk Z3f_CT: Investigations under A9 Ay. p.
(York Order "lo. 1?2-"72%)

P . neoror.cntnt ivo 9a7 v,. 1&t.Cnlre

FTC>~: blare 7. Colvin

Legislative Counsel

You submitted to us a proposal For n :nn—t hill which would
Unit the author!tv of the Attorney Ccroral to conduct
invostig.ations oopcernine deceptive trade practices, ar
currently authorized by AS Aw.9n,.h9r. @&e_.are reluctant to
prepare n draft Will as pronosel "or the 50Hcvgiﬁﬁ reasons,
ntated in hriop:

1. The -proposal 1is r.ubiecf to cMIl le.n?e or const?* tutlornl
yrounds because it ray violate the doctrine of separation cf
povers. The proposal would require court nonrmvil befgre

the attorney general could proceed to investigate av *jinc?
violation of AC AF.!>9. It would, in effect, M ve the court
control over exercise of the attorney pencral "s discretion.

The Alaska Funrcrac Court recoyrizod in T'uhi ic *e""cudnr Aeev. v
Suueriqr Ct. Third dud. Dirt,, !>3A 9.2d n/i7 (IAM,), the niscro
tionarv control of the attorney pcnernl over the local busiren
of the state. The Court; in that case found that interference
with that discretion would be x olntion or t"e doctrine of
separation of powers. The Court stated that it. did not. have
the power to control the exercise of the attnrnev renernl Vs
discretion nr. to whether he will take action in a particular
case.

The proposal raxes, and creates drafting proWl.ors as a
result, criminal and civil procedures. Proceedings under
AC A5.f»0 are civil and the penal tics provided for violations
arc civil, not criminal« The proposal creates a procedure
akin to a find.inr. of r obaMo cause, a criminal procnchare,



Representative Pay P. Metcalfe
Pane ?
January If), 193?

under AE Af.fO0 and places it in vhat 1is otherwise a civil
proceeding. This 1is technically difficult to deal with and
to resh with existing court rules.

As you know, I discussed these problems with vour aide, Ann
Krekleberv. the suyrested. as you directsr”that wo contact
the individual who prepared the draft for you. 1-e have done

so, and discussed the orobiens involved and possible alter—
natives

One alternative is to provide that the attornev peroral
prepare an investigative denand when lie believer, a violation
of AS ATf_SO exists and allow the person upon uhon the demand
is served to file a petition in court challenging that
demand nnd. asking that it he set aside. V& have ormnred ?
draft bill 1incorporation this alternative for vour review.

It is the procedure followed in several states and would
seen to aceonplisl the intent or the original proposal vfAil.o
avoiding Possible separation o"”?’powers problems.,

hfen we discussed this al ®reative with the drafter of the
proponed bill, be stated _hat it appeared to he a roasonnMe
alternative and that he would like to review n draft based
on this approach. Uc will, with vour permission, forward a
copy to hir.

IT you have any questions concernin®": this 1issue, do not
hesitate to con..act us.

HTCjlJh

Enclosure



PROPOSED STATUTE

ALASKA STATUTE 45.50.495 shall be amended as follows:
Authorizing Investigative power oattorney general-

(a) If the attorney general has cause to believe that a
person has engaged 1in, 1is enaaqing 1in, or 1is about to engage 1in,
a deceptive trade practice under AS 45.50.471, he may bring an
action in the name of the state aqgainst the person, seeking the
authority to pursue the investigative powers described in subsec-
tion (c). The action may be brought 2n the Superior Court in the
Judicial District in which the person resides or is doing busi—
ness or has the principal place of business in Alaska, or. with
the consent of the parties, 1in any other Judicial District 1in the
State. The action shall be instituted by Tfiling a complaint in
"_.he Superior Court stating with specificity:

(1) thenature of tie deceptive practice;

(2) the dates on which said deceptive practices
occurred or upon what fact~ -»re based any
assertion that they are 1°v “y to occur;

(3) the names of all person, who are alleged to

have been r -med or will be harmed by said
deceptive ° ctice.



The Superior Court shall schedule a hearing no less

than thirty (30) days and no more than sixty (60) days from the

r
date of service of the complaint on the person who is the subject
of the investigation. All parties to the action shall have the
right to subpoena witnesses to attend the hearing.

(b) At the conculusion of the hearing held pursuant to
subsection (a), the Superior Court shall issue an order em; <Ber—
ing the attorney general with investigative powers listed 1in
subsection (c) only if the attorney general has proven, by a pre—
ponderance of the evidence, the following facts:

(1) that it is more probable than not that the
person who 1is the subject of the investiga—
tion has engaged 1in, is engaging in or is
about to engage 1in, a deceptive trade prac—
tice under AS 45.50.471, and;

(2) that the deceptive trade practice 1is part of
a common scheme or mode of operation and is
not an isolated or uncommon event.

(c) If the Superior “ourt enters an order finding

probable eause as specified in subsection (b) above, then the

attorney general may then:

(1) request the person to file a statement or
report in writing, under oath, on forms pre—
scribed by him, setting out all facts and
circumstances concerning the sale or adver—
tisement of the property by the person, and

” other 1information considered necessary;

(2) examine under oath any person in connection
with the sale or advertisement of property;



(3) examine property or sample of the
property, record, book, document, account
or paper that he considers necessary; .

(4) rnakt true copies of records, books, docu—
ments, accounts, or papers examined under (3)
of this subsection which may be offerrer) in
evidence in place of the originals 1in actions
brought under AS 45.50. 471- 45.50.561 ; and

(5) under an additional order of the Superior
Court, 1impound samples of property which are
material to his investigation and return the
sample until proceedings undertaken under
AS 45.50.471- 45.50.561 are completed.

(d) Service of an order or subpoena pursuant to this
section shall be made in the same manner as a summons 1in a civil
action in the Superior Court.

(e) The investigative order specified in subsec—
tion (c) shall only be effective for a period of sixty (60) days
after whichthe attorney general may seek an additional sixty-day
(60)renewal of his powers by reinstituting an action 1in Superior
Court and demonstrating by a preponderance of evidence the
following:

(1) that the investigative materials obtained so
far demonstrate that itis moreprobable than
not that the person has engagedin, is engag—
ing in or 1is about to engage in, a deceptive
trade practice under AS 45.50.471; and

(2) that after due and diligent exercise of

his powers the attorney generalwas unable
to obtain all necessary information and



documents or other materials pertinent to
his investigation? and

(3) the use of an additional sixty (60) days for
the investigation would substantially in—
crease the amount of information to him.
() IT the attorney general fails to prevail in a
hearing pursuant to this section, than the court shall award the

defendant an amount equal to the actual costs and attorney"s fees

incurred in his defense.



Introduced: 2/3/82
Referred: Judiciary

1IN THE HOUSE BY METCALFE
2 SPONSOR SUBSTITUTE FOR HOUSE BILL

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 TWELFTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to investigation of violations of

7 (AS 45.50.47i"bv the attorney general."”

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 45.50.495 is repealed and reenacted to read:

10 Sec. 45.50.495. AUTHORIZING INVESTIGATIVE POWER OF ATTORNEY GENERAL
u (a) If the attorney general has cause to believe that a person has
12 engaged in, is engaging in, or is about to engage in, a deceptive trade
13 practice under AS 45.50.471, he may bring an action in the name of the
1 state against the person, seeking the authority to pursue the investiga-
b tive powers described in (c¢) of this section. The action may be brought
16 in the superior court__IL,—'lt'EJ.udicial_dIS'lr._[t_inwhich the person

17 resides or is doing business or has the principal place of business in
18 the state, or, with the consent of the parties, in any other judicial
B district in the state. The action shall he instituted by filing a
0 complaint in the superior court stating with specificity: (1) the

2 nature of the deceptive practice; (2) the dates onjwhicht he deceptive
22 practices occurred or upon what fucts are based™any assertion that they
3 are likely to occur; (3) the names of all persons who are alleged to
4 have been harmed or. will be harmed by the deceptive practice. The
5 superior court shall schedule a hearing no less than 30 days and no more
% than 60 days from the date of service of the complaint on the person who
27 is the subject of the investigation. All parties to the action shall
28 have the right to subpoena witnesses to attend the hearing.

29

(b) At the conclusion of the hearing held under (a) of this

-1- SSHB 674
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2
25

27
28

section, the superior court shall issue an order empowering the attorney
general with investigative powers listed in (c) of this section only if
the attorney general has proven, by a preponderance of the evidence, the
following facts:

(1) thatit is more probable than not that the person who is
the subject of theinvestigation has engaged ina is engaging in, or is
about to engage in, a deceptive trade practice under AS 45.50.471; and

(2) that the deceptive trade practice is part of a common
scheme or mode of operation and is not anisolated or uncommon event.

(c) If the superior court enters anorder finding probaole cause
as specified in (b) of this section, tb°. attorney general may then

(1) request the person to file a statement or report in
writing, under oath, on forms prescribed by him, setting out all facts
and circumstances concerning the sale or advertisement of the property
by the person, and other information considered necessary;

(2) examine under oath any person in connection with the sale
or advertisement of property;

(3) examine property or sample of the property, record, book,
document, account or paper that he considers necessary;

(4) make true copies of records, books, documenta, accounts,
or papers examined under (3) of this subsection that may be offered in
evidence in place of the originals in actions brought under AS 45.50.-
471 - 45.50.561; and

(5) under an additional order of the superior court, impound
samples of property that are material to his investigation and return
the sample until proceedings undertaken under AS 45.50.471 - 45.50.561
are completed.

(d) Service of an order or subpoenaunder this section shall be

made inthe same manner as a summons in a civil action in the superior

-2- SSHB 674



(e) The investigative order specified in (c) of this section shall
only be effective for a period of 60 days after which the attorney
general may seek an additional 60-day renewal of his powers by reinsti-
t'Aing an action in superior court and demonstrating by a preponderance
¢ evidence the following:

(1) that the investigative materials obtained so far demon-
strate that it is more probable than not that the person has engaged in,
is engaging in, or is about to engage in, a deceptive trade practice
under AS 45.50.471;

(2) that after due and diligent exercise of his powers the
attorney general was unable to obtain all necessary information and
documents or other materials pertinent to his investigation; and

(3) the wuse of an additional 60 days for the investigation
would substantially increase the amount of information to him.

(f) If the attorney general fails to prevail in any hearing under
this section, the court shall award the defendant an amount equal to tne

actual costs and attorney fees incurred in his defense.

-3- SSHO 674
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