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Date: __________________________

Mr. Speaker:

The Committee on STATE AFFAIRS_______________ has had HB 580______________

"An Act relating to administrative reg ulations."

under c onsideration and reports it b a c k  as follows:

[ ] do pass [ ] do not pass

[ ] do pass with attached a m e n d m e n t s (s )
[ ] same title

[ ] replace with CS for   [ j new title

and recommends ____________________________________________________

[ ] AND attaches a "Letter of Intent" [ ] New Fiscal Note

[ ] reports it back without recommendation

[ ] referred to the ____________________________________________ Committee

MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:

H 60 (Rev. 3/81)

C HA IR M A N



SB 5 6 9 / K B  580 "An A c t  r e l a t i n g  t o  a d m i n i s t r a t i v e  r e g u l a t i o n s "

S e c t i o n 1 . Sets forth th a t  the i n tent of p r o v i d i n g  the 

R eg R e v i e w  C o m m i t t e e  with the p o w e r  to suspend  r e g u l a t i o n s  

d u r i n g  the i n t e r i m  is to p r e v e n t  the p u b l i c  su f f e r i n g h a r m  

b e f o r e  the full l e g islature has an o p p o r t u n i t y  to annul a 

r e g u l a t i o n  by 3.aw.

S e c t i o n  2 . P r e s e n t  statute e n a b l e s  the Reg R e v i e w  C om mittee 

to suspend  a d o p t i o n  or a m e n d m e n t  of a r e g u l a t i o n  d u ring the 

i n t e r i m  by a c o m m i t t e e  report. This is a m ended to require 

a d o p t i o n  of a r e s ol u t i o n  instead of a c o m m i t t e e  report.

S e ction 3 . Adds  the following to the p o w e r s  of the Reg Review 

C o m m i t t e e :

—  p r o m o t e  n e e d e d  r e v i s i o n s of e x i s t i n g  regulations;

-- invest i g a t e  the findings of standing  c o m m i t t e e s  f o l lowing 

t heir r eview of regulations.

S e ction 4 . Adds a new c h a p t e r  to Title 2 4  r e q u i r i n g  r e view 

of r e g u l a t i o n s  by legis l a t i v e  s t a nding committees:

S t a nding c o m m i t t e e s  shall r e v i e w  any p r o p o s e d  r e g u l a­

tory a c t i o n  b efore the date action is to be taken to d e­

termine if the r e g u l a t i o n s  c o m p l y wi t h  legi s l a ti v e  intent. 

This r e v i e w  will be done both d u r i n g  session  and the interim. 

Any instances of proposed a c t i o n  not c o m p l y i n g  with 

l e g i s l a t i v e  intent will be f o r w a r d e d  to the Reg R eview 

C o m m i t t e e .
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S e c t i o n  5 . Am e n d s  "Notice of P r o p o s e d  Acti o n "  section of 

the A d m i n i s t r a t i v e  Pr o c e d u r e s  A c t  to r e q u i r e  60 day n o t i c e 

i n s t e a d  of the p r e s e n t  30 days. A l s o  r e q u i r e s  that notices 

be sent to the s t a n d i n g  c o m m i t t e e  ha v i n g  j u r i s d i c t io n  over 

the r e g u l a t i o n ' s  subject m a t t e r  as set out in the U n i f o r m  

Rules, as w e l l  as the staff of the Reg R e v i e w  Committee.
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M a y  29, 1981

T h e  H o n o r a b l e  M i k e  M i l l e r  
C h a i r m a n
S t a t e  Affairs C o m m i t t e e  
H o u s e  of R e p r e s e n t a t i v e s  
A l a s k a  State L e g i s l a t o r  
P o u c h  V
Juneau, A l a s k a  99811

Re: HB 580 -- A d m i n i s t r a t i v e  Regul ations

Dear Mike:

H e r e  are some b r i e f  comments to state the D e p a r t m e n t  
of Law's o p p o s i t i o n  to this bill (which is identical to 
SB 569). I w o u l d  like to make a general comment regar d i n g  
c o n s t i t u t i o n a l i t y  and then offer comments on s p e c i f i c  
p r o v i s i o n s .

T h e  f o u n d a t i o n  of the bill is the statut e bei'g 
a m e n d e d  in s e c t i o n  2 w h i c h  provides the A d m i n i s t r a t i v e  R e g u­
lat i o n  R e v i e w  C o m m i t t e e  the power to "suspend" an a d m i n i­
str ative r e g u l a t i o n  -- AS 24.20.445. S e c t i o n  2 may, in fact, 
be an i m p rovement on the current w o r d i n g  of AS 24.20.445(b) 
but it relies on a stat ute w h i c h  we b e l i e v e  is u n c o n s t i t u­
tional. Three lines of r e a s oning  come i m m e d i a t e l y  to mind:

1. A n  a d m i n i s t r a t i v e  r e g u l a t i o n  that is in effect 
has the "force of law." The "suspe n s i o n "  of a 
r e g u l a t i o n  changes the law. Ir. State v. ALIVE 
V o l u n t a r y , 606 P . 2d 769 (Alaska 1980), the 
A l a s k a  Supreme Court r uled that the legislature 
cannot change the law b y  means other than those 
s p e c ified  in the c o n s t i t u t i o n  for " l a wmaking."

2. The l e g islature cannot "legislate'1 b y  means of 
one of its committees. When it delegates to a 
c o m m i t t e e  the power to change the law, that is 
an u n c o n s t i t u t i o n a l  delega t i o n  of the l e g i s­
lative authority.

3. The pow er to suspend a regulation, and thus 
i n t e rfere w i t h  an executive agency's efforts to 
execute the law, and prevent  it from p e r f o r m i n g  
its c o n s t i t u t i o n a l l y  mandate d duties, is a
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v i o l a t i o n  of the separat ion- o f - p o w e r s  doctrine 
w h i c h  is e m b o d i e d  in both the national and 
state constitutions.

S e c t i o n  1 of the bill offers little to j u stify the 
s u s p e n s i o n  power. W i t h  its stated intent to "prevent the 
p u b l i c  suffering h a r m , "  it assumes that the public is a single 
e n t i t y  w i t h  a single interest. As you know, admini s t r a t i v e  
r egula t i o n s  govern the procedures b y  w h i c h  a p e r s o n  may 
r e c e i v e  b e n efits f r o m  the state, r e g ulate  the relati o n s h i p  
among various interests of p r i v a t e  citizens, and imposes 
limit a t i o n s  or burdens on the govern m e n t  as well as the 
public. It is difficult to see e x actl y h o w  that p hra se i n  
s e c t i o n  1 of the bill fits into those four b asic types of 
regulation.

S e c t i o n  2 of the bill, as noted above, m a y  in fact 
be an improvement on the current l a n g u a g e . But it is not a 
s u b s t a n t i a l  change nor does it make any substantiv e d i f f e r e n c e  
w i t h  regard to the c o n s t i t u t i o n a l  questions involved, ’ihe 
r e s o l u t i o n  m e n t i o n e d  in s e c tion 2 is not r e la ted to the kind 
of r e s o l u t i o n  di scussed by the supreme court in the ALIVE 
V o l u n t a r y  case.

W i t h  regard to s e c tion 3, we do not object to the 
a s s i g n m e n t  to the co mmittee the functions of p r o m oting n ee ded 
r e v i s i o n  of regula tions or i n v e s t i g a t i n g  findings, but y ou 
will note that p a r a g r a p h  8 w h i c h  is being added to AS 24.- 
20.460 a g a i n  refers to the s u s p e n s i o n  power.

With regard to s e c t i o n  4, we do not object to the 
s t a n d i n g  committees of the legi slature reviewin g proposed 
regulations. We note, however, that that was the s ystem 
e m p l o y e d  b e f o r e  creation of the A d m i n istrat ive R e g u l a t i o n  
R e v i e w  Committee. It didn't s e e m  to work. R e a d i n g  r e g u l a­
tions is not fun. It is tedious and time-consuming. We are 
a s s u m i n g  that it is not the intent of s ubsection (a) in the 
n e w  statute added by section 4 to attempt to defer the 
a d o p t i o n  of a r e g u l a t i o n  until the standing committee reviews 
it. If that w e r e  the intent, that p r o v i s i o n  w o u l d  be another 
u n c o n s t i t u t i o n a l  i nterf e r e n c e  with the executive branch's 
e x e c u t i o n  of the laws.

Also, the new  statute  added in sectio n 4 treats 
s t a n d i n g  committees of the legislature as though they were 
i n t e r i m  committees. Article 2, sec. 11 of the Alaska 
C o n s t i t u t i o n  establishes the L e g i s l a t i v e  Council as an i n t e r i m  
c o m m i t t e e  and authorizes the legislature to establish other
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i n t e r i m  committees. It states that i n terim  committ ees may 
m e e t  b e t w e e n  legislative sessions. By negative implication, 
this c o n s titutiona l p r o v i s i o n  prevents the leg isl a t u r e  from 
u s i n g  bodies other than " i n t e r i m  commi t t e e s "  to p e r f o r m  
i n t e r i m  l e g i s l a t i v e  work. Perhaps the legis l a t u r e  could 
de s i g n a t e  its standing committees as "interim c o m m i t t e e s . "
But, w i t h o u t  such a designation, s e ct ion 4 of this bill raises 
a n oth er consti t u t i o n a l  problem.

Se c t i o n  5. We s t r o n g l y  oppose the change of 30 
days to 60 days as the amount of time that must lapse 
f o l l o w i n g  p u blic n otice b e f o r e  a r e g u l a t i o n  can be adopted. 
T h i r t y  days is a r e l a t i v e l y  standar d p r o v i s i o n  in the court 
rules and the statutes for m a n y  different kinds of notice.
This office has r e c e i v e d  no complaints that the c u rrent amount 
of time is inadequate. Furthermore, the e x t e n s i o n  to 60 days 
w o u l d  further delay the activities of the e x e c u t i v e - b r a n c h  
agencies and would not n e c e s s a r i l y  benefit the p ublic  at all.

Near the end of s e ction 5, at page 3, lines 11 
th r o u g h  18, new provisions w o u l d  add duplicative notice 
requirements. Since AS 44.62.190(a)(6) already requires that 
n o t i c e  of p r o pos ed r e g u l a t i o n  a d o p t i o n  be furn ished to all 
incumbe nt legislators and the L e g i s l a t i v e  Affairs Agency, it 
is dif fi c u l t  to u n d e r s t a n d  w h y  a standing committee  of the 
le gislature  and the staff of the A d m i n i s t r a t i v e  R e g u l a t i o n  
R e v i e w  C o m m ittee w o u l d  not a l r e ady be r e c e ivi ng copies. T hese 
two n e w  provision s would requi re wasteful effort and w a s teful  
x e r o x i n g  and mailing.

T h a n k  you for your c o n sider ation of these comments.

Yours truly,

W I L S O N  L. CONDON
AT T O R N E Y  GENERAL

By: Arthur H. P e t e r s o n
Assistant A t t o r n e y  General 
and Regulations A t t orney

A H P :cb

cc: K e i t h  Specking
L e g i s l a t i v e  A s s i s t a n c  
Govern or's Office
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R e a d  f i r s t  t i m e  a n d  r e f e r r e d  
t o  C o m m i t t e e  011
State Affairs

Rejiorted back with recommendation that

R e a d  s e c o n d  d m e  a n d

R e a d  t h i r d  t i m e  a n d

P A S S
Yens

Nay s

A b s c . d
E x c u s e d

E f f e c t i v e  D a t e  
Y e a s  
N a y s  
A b s e n t  
E x c u s e d

R e c o n s i d e r a t i o n

P A S S  E f f e c t i v e  D n t e
Y e a s  Y e a s
N a y s  N u y s
A b s e n t  A b s e n t
E x c u s e d  E x c u s e d
R e p o r t e d  c o r r e c t l y  e n g r o s s e d  
S i g n e d  b y  S p e a k e r  
S e n t  t o  S e n a t e

c m r r  c i . c n k  or- n . r  u o i ' s r

B

H I S T O R Y  I N  T H E  S E N A T E

1 9 R e a d  f i r s t  t i m e  a n d  r e f e r r e c  
t o  C o m m i t t e e  o n

R e p o r t e d  b a c k  w i t h  
r e c o m m e n d a t i o n  t h a t

R e a d  s e c o n d  t i m e  a n d

R e a d  t h i r d  t i m e  a n d

P A S S  E f f e c t i v e  O a t e  
Y e a s  Y e a s  
N a y '  N a y s  
A b s e n t  A b s e n t  
E x c u s e d  E x c u s e d

R e c o n s i d e r a t i o n

P A S S  E f f e c t i v e  D a t e  
Y e a s  Y e u s  
N a y s  N a y s  
A b s e n t  A b s e n t  
E x c u s e d  E x c u s e d  
R e p o r t e d  c o r r e c t l y  e n g r o s s e d  
S i g n e d  b y  P r e s i d e n t  
R e t u r n e d  t o  H o u s e

» e c N i i A H Y  o r  r u t  b i n a h
1

H I S T O R Y  I N  T H E  H O U S E

1 9 R e c e i v e d  f r o m  S e n a t e

C o n c u r r e d  i n  S e n a t e  a m e n d m e n t  
t h u s  a d o p t i n g :

V O T E

F a i l e d  t o  c o n c u r  i n  S e n a t e  a m e n d ­
m e n t ;  a s k e d  S e n a t e  t o  r e c e d e  

N O T E

S e n a t e  r e c e d e d  f r o m  a m e n d m e n t  
V O T E

S e n a t e  f a i l e d  t o  r e c e d e  f r o m  
a m e n d m e n t  

V O T E

C C  a p p o i n t e d  b y  M o u s e

C C  a p p o i n t e d  b y  S e n a t e

(  0  a d o p t e d  b v  1 l o u s e  
V O T E

( ; ( a d o p t e d  b v  S e n a t e
V O T E

T o  e  n u l l i n g
R e p o r t e d  e o n o e l l y  e n r o l l e d  
S e n t  t o  ( G o v e r n o r

b y  G o v e r n o r

l  i l e d  w i t h  l . t .  G o v e r n o r

( . ' h a p t e r  N o ,  .
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