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Original sponsor: Labor and Commerce Offered: 1/22/82

Committee by request Referred: Rules
ABOR AND
IN THE HOUSE
AN § 2C5 FOR HOUbEF BILL NO, 612 (L&O) N .
jC/Lfrvep >-p w4
IN THE LEGISLATURE Of THE-2TATL 0K ALASKA ~ / a /]
~jH it iC N -5RJcm ytt* ydtd M & r
/t/"\ ft & * TWELFTH LEGISLATURE - SECOND SESSION
1 & 1{up 11, 7a,J70(al
For an Act entitled: "An Act relating to contracts rorarchitectural,

neering, anclJlatfil s/ytveying services; and providing
for an effective date.™
IT ANACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 19.10.170(a) 1is amended to read:
(a) Except as provided in AS 36.30.010 and AS 44.33.300, it shall
be the general policy of the department to require the construction of
all highways under bid contract. However, subject to the provisions of
(b) of this section, when the estimated cost of a construction project
is less than $100,000 or when it appears to be in the best interests of
the state, the department may perform the work notwithstanding any
other provisions of law.
* Sec. 2. AS 35.15.010(a) 1is amended to read:
(a) Except as provided in AS 36.30.010 and AS 44.33.300, it sh.,Il
be the general policy of the department to require the construction of
all public works under bid contract. However, when the estimated cost
of a construction 1 roject is less than $100,000, or when it appears to
be 1in the best interests of the state, the department may perform the
work, notwithstanding any other provisions of law. A complete record
8ha.ll be kept by the commissioner or his designee of all transactions
entered into under this section including names of mployees involved

iu the transactions.

* Sec. 3. AS 36 is amended by adding a new chapter to read:
CHAPTER 30. PROFESSIONAL SERVICE CONTRACTS.

-1- CSHB 612 (L&C)



Sec. 36.30.010. CONTRACTS FOR ARCHITECTURAL, ENGINEERING, AND
LAND SURVEYING SERVICES. (a) The state shall select persons or firms
for the performance of architectural, engineering, or land surveying
services and award contracts for these services at fair and reasonable
prices only on the basis of demonstrated competence and qualification
for the type of professional services required.

(b) In awarding a contract for the services of an architect,
engineer, or land surveyor registered under AS 08.48 the state shall
«"elect the person or firm best qualified to perform the desired work on
the basis of demonstrated competence and professional qualifications.
An attempt shall be made to negotiate a contract with the person or
firm selected at a price that is fair and reasonable. Before selection
and negotiation, the state may not request or consider any statement,
bi 1 cr estimate of fees or charges for architectural, engineering, or
land surveying services for the proposed project or request any other
submission or action that would violate AS 08.48 or a regulation adopted
under AS 08.48.

(c) Subject .o the criteria in (b) of this section, a particular
procedure for the selection of architects, engineers, or land surveyors
or for the award of ccntracts 1is not required. The state may publicly
rank proposals or offeri received in response to a request for services.
The state may attempt co negotiate a fair and reasonable price with the
contractor best qualified to perform the desired work and to negotiate
a fair and reasonable price with other contractors, in order of ranking,
if negotiations with the first-ranked contractor are not successful.
The state may reject all or part ofa proposal.

(d This section doesnot apply to contracts awarded in an emer—
gency if the person responsible for execution of the contract on behalf

of the state certifies in writing that an emergency exists.
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(e) In this section "state" includes political subdivisions of
the state and agencies of the state and its political subdivisions.
* Sec. 4. AS 36.95.010 is amended by adding a new paragraph to read:
(8) "emergency" means a condition of imminent danger to the
public health, safety or welfare or a condition that requires immediate
action to prevert harm toa person or property.
* Sec.b5. AS 37.05.230 isamended by adding a new paragraph to read:
(9) requests for and acceptance of bids or other proposals
for architectural, engineering, or land surveying services shall comply
wi*-h AS 36.30.010.
* Sec.6. AS 37.05.240 isamended by adding a new subsection to read:
(b) A contract for architectural, engineering, or land surveying
services shall be awarded in accordance with AS 36.30.010.

* Sec. 7. This Act applies to requests for bids or proposals for archi—

tectural, engineering, and land surveying services issued after the effective

date of this Act.

* Sec. 8. This Act takes effect immediately in accordance with < 01.10.-

070(c).

3- CSHR 612 (L&C)



HB - 612 - Contracting for Architectural, Engineering & Surveying Services.
* —. "
1. It is the recommendation of CECA that -a"bilf in substance similar to HB
612 be enacted providing forjarCompetitive~Selection Act for Architectural,

Engineering and Surveying Services.

is in the best interests of the public to obtain these services foy

ascertaining qualifications and capability for performing public works *nd

3. Competitive bidding for professional services™does not provide consumer
safeguards. It encourages pj*oor use of public funds since the inportance of

"value received" 1is subjugated to "money spent", //'v

4. Principal U.S. Federal agencies, the World Bank, a majority of states,
-varjpus-Ttl aflka-JStat-_p-Dofwrtmeribs and to a large extent major Alaskan Cities

and Borroughs use-bho professional”™ negotiation approach. /e/raaa-jt

7
5. 1 have a copy of the State of Washington HB No . 176, adopted during th”ir

/ / X / i 7

last session, which I would like to leave with your committee. It"is more

. /
ﬁengthy than HBf612, as prquéed, however, in é§yopinion it is W very clear

1/ L
document.



HB 612

HOUSE BILL NO. 612 by the Labor 6 Commerce Committee by re-
quest, entitled:

"An Act relating to public, contracts for
architectural and engineering services.

was read the first time and referred to the Labor 6 Commerce
Committee.

HB 612

The Labor 6 Commerce Committee has had HOUSE BILL NO. 612 (re-
latlng to public contracts for archltectural and eng|neer|n
services) under consideration and a majorjty of the members
the comm |tee recommend [t be replaced with COMMITTEE SUBSTI
TUTE FOR HOUSE BILL NO. 612 (L6C):

"An Act relating to contracts for arch-
itectural, engineering, and land survey-
m\geserweces and prOV|d|ng for an effec-

ano that It do ﬁass Concurring:  Martin (Cha |man) Bylsma
and Randolph ot concurring: "~ Cardlner and Rogers have no
recommendation.

HB 612 was referred to the Rules Committee for placement on
the calendar.

/-2-2-r-"
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THE LEGISLATURE

"HONORING - CAPTAIN EDWARD NELSON, JR.*

The TVelfth Alaska Legislature takes great pride in honoring Captain
Edward Nelson, Jr., recently nominated by President Reagan for promotion to
rear admiral.

Captain Nelson began his illustrious Coast Guard career upon gradua-
tion in 1953, from the Coast Guard Academy in New London, Connecticut. He
completed advanced flight training )n Corpus Christi, Texas, and continued
to serve hif country in both foreign and domestic ports of call. After
spending two years in headquarters in Washington, D.C., as chief of the war
plans branch, he cwvne to Alaska as executive officer of the air station in
Kodiak. He moved to Juneau in 1978, to assume the position of chief of
staff for the Coast Guard's 17th D istrict.

Captain Nelson, in addition to dedicating himself to las country and
profession has found the time to involve himself generously in Juneau's
civic affairs. A member of the Juneau Rotary Club and the policy advisoiy
council of the University of Alaska, Juneau, Captain Nelson's contributions
to the community have earned the admiration of all those who have known
him.

On behalf of the Legislature and all Alaskans we congratulate Captain
Nelson for this great and well deserved honor and extend our sincere best
wishes for the future.

SPEAKER Or THE MOUSE PRESIUENT OF THE SENATE
Date:

Requeuedby:Representative Miller

A yi



Alaska State Legislature

Speaker of the House of Representatives state Captl

Juneau, Alaska 99811

Official Business (907) 465-3720

RECONSIDERATION HAS BEEN ASKED FOR THE ATTACHED

LEGISLATION.

FOLLOWING 1S THE LAST LEGISLATIVE ACTION TAKEN FOR

EACH BILL OR RESOLUTION.



HOUSE BILL <0. 473 (changing the classification of and punlsh-
ment for certain crimeB against Che person) was resd the second

time.

HB 473 .(cont'd)

Re&resentatwe Halford moved and asked unanimous consent that
COMMITTEE SUBSTITUTE FOR HOUSE BILL HO. 473 (Jud) (same title)
be adoPted in lieu of éhe orig .ual bill. There being no objec-
tion, 1t was so ordered.

Amendment No. 1 by Clocksin, Buchholdt an 1 Smith:

Page 4, line 100 AS 12.55.015 is amended by adding a new
subsection as follows*
"(b) A court, in imposing sentenc? on a
defendant convicted of sexual assault
in the first, second, third or fcrth
degree, may order the defendant t>
articipate in a pro%ram_o_f treatment
or sex offenders. articipation it
such a program may be Imposed as a
condition of probation, a condition
of suspended execution of sentence,
or a condition of suspended imposi-
tion of sentence."

Renumber accordingly.
ive Clocksin moved and asked unanimous consent that
be adopted.

=—
o —

Representative Barnes objected.
Representative Rogers placed a call on the House.
Representative Rogers lifted the :all of the House.

The question bein_%" "Shall Amendm-nt Ho. 1 be adopted?" The

roll ‘was taken wi

h the following t'sult:

Yeas: 17 Brown, Buchholdt, C'ocksin, Cotten,
Duncan, Freeman, Jrussendorf, Malone,
Miller, Moss, Phillips, Randolph,
Rogers, Smith, Sutcliffe, Vnska,
Zharoff
Nays: 20 Abood, Adams, Anderson, Barnes,
Bettisworth, Bylsma, Cato, CViuckwuk,
Cuddy, Fanning, Fuller, Halford,
Haugen, Hayes, Hurlbert, Martin,
Meekins, Metcalfe, Montgomery,
0'Connell

e
e
0

—_—

n

Not )
Voting: 3 Belrne, Carney, Gardiner

And so. Amendment No. 1 was not adopted.

January 25, 1982 HOUSE JOURNAL

CSHB 473 (Jud) (cont'd)
Amendment No. 2 by Clocksin, Buchholdt and Smith:

Page 6, line 1. AS 33.15.190 is amended by adding a new
subsection as follows:

“(b) Ho prisoner who is Imprisoned
hecause of a conviction for flrat,
second, third, or fourth degree
sexual assault may be released on
parole unless the prisoner has
participated in a program for treat-
ment of sex offenders. Parole maY
be conditioned upon continued part-
clpatlon in a program for treatment
of sex offenders after release from
Imprisonment."

Renumber accordingly
Representative Clocksin moved and asked unanimous consent that
Amendment No. 2 he Ploptcd.

Representative Barnes objected.

Representative Clocksin moved to withdraw Amendment No. 2. There

being no objection, it was so ordered.



HOUSE JOURNAL

SUPPLEMENT
January 22, 1982 No. 4
HB
573
* S3uali«i-M .. 573  cha. A)
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rr B2 orr e o 04 FTas rrom FT 07

RUIXDIK3  (Thousand* of Dollar*)

GINERAL FND
FIDHRAX ANDS
OHR (Specify Source)

FOSITIONS _ Xt |

'DLL TIKI o 4 S o- o 0
rr TIKI -
. TOALRT

22X ANALYSIS (Sat Fiscal Hota Fraparatlon Inatrucilon, Sactlon XXX

Tba Division of /Ulult Cermetiono anticipates no fiscal iapact if
H.B. 373 *«re to be snootsd.

rv. pag Jaay U, 1@ migep 1T Raffer C 74y

*MIWC TD Ivai3AANrT'TATAHATtIZ2HTr
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33-001 (Rev 12/0

HB 573

HOUSE BILL NO. 573 (relating to the cririe of tampering with
a witness) wao read the second t:lrae.

HB 573 was rend the third time.
The question bei ng "Shall HB 573 {Jass the Housc7” The roll
was taken with thé following result:

Yeas: 37 Abood, Adams, Anderson, Barnes,
Bettlsworth Brown, Buchholdt,

Bylama, Cato, Chuckwuk, Clocksin,
C-itten, udd¥ Duncan Fanning,
freeman, Ful Grussendorf
Halford, Haugen Haves, Hurlbert,
Malone, Martin, Meekina, Metcalfe
Miller, Mo tgomer Moss, O'Connell,
Phillips, Randolph. Rogers, Smith,
Sutcliffe, Vaska, Zharoff

Nays: 0

Not )

Voting: 3 Bclrne, Carney, Gardiner

And so, HB 573 passed the House.

Presentgt % Duncan gave notice of reconsideration of his
e

Representative Halford moved nr.! asked unan' 'C-s consent that
HB 573 be considered engrossed, advance) to third rending and
placed on final paasage.

Representative Rogers obhected .nd withdrew his objection.
There being no further objection, it wan so t .'-red.

VAR

X 2.
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HB 575

HOUSE BILL NO. 575 (relating to culpable mental states pre-
ﬁ_crlbed as elements of criminal assaults) was read the second
ime.

presentative Brow
ere being no furt

==
@

CSHB 575 (Jud)

Representative Halford moved and asked unanimous consent
that CSHB 575 (Jud) be considered engrossed, advanced to
third reading and placed on final paSsage. There being
no objectiony It was so ordered.

CSHh 575 (Jud) was read the third time.

The question being: "Shall CSHB 575 (Jud) Pass the House?"
The roll was taken with the following result:

Yean: 32 boorl, Adams, Anderson, Barnes,
ettloworch, Brown, Buchholdt,
Isina, Cato, Chuckwuk, Cotton,
ddy, Fanning, Freeman, Fuller,
uoscndorf, Halford, Haugen, Hayes,
ert, Malone, Martin, Meckins,
[fe, M.iller, Montgomery, Maoss,
nell, h|II|Pfs, Randolph,

— = -

Nays:

Not
Voting: Bolrnc, Carney, Duncan, Vaska

ocksin, Gardiner, Rogers, Smith

And no, CSHB 575 (Jud) passed the House.

Representativ

e Duncan gave notice of reconsideration of 1.1s
vote on CSHB 575 (

n
Jud).

i**ilisi i:*42*:1

o
o
o
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FTVtAL. SOTT
. REQUEST
biiRosjmion No HB 577 (Bo. 2! .
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HB 577

OUSE BILL NQ. 577 pealin', .provision!) relating fo Justi-
lf-lm tE| on of t 81‘ Piorce’ ﬁ)resslstqng or inter }er ing

with arrest) was rea escond time.

R re n5 %e Halfor oved and a ked unanlmous consent
ch é con5| ed rosse agﬂ ance thir
r%a and

object on

r
ace on fn assa e ere be n no
r(lie g I g
HU 577 was read the third time.

was no o0

The question, bej "chall IIB 577 pans the House?" The roll
was ([]uken with tﬂg fi ?owmg resultp

[3°]

T BV
Ter

h n
a“e " Bigssegd o#”ﬁa Aigen,

s ey M

Nays: il grown, k’tlln Cotren Duga
ardiner, Mil "Randolph,
| ska Zharof'#s o
W' .
oting: 2 Beirne, Carney
And so, HB 577 passed the House.

Representative Cotten gave notice of reconsideration of his
voce on HB 577,
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Members of the Labor and Commerce Committee

Mr. Chairman:

My name is Charles Tryck and | am here tonight as a representative of the Consulting

Engineers Council of Alaska, an affiliate of the American Consulting Engineers

Counc

| have

il to comment on HOUSE BILLS 600 & 612.

been authorized by CECA to speak in support of the two proposed bills. My

testimony will be short as it is our intention to submit a written brief during the

period

HB 600

of these hearings.

- Limitation of Liability.

1. The public has been allowed to maintain the image that the engineering
profession is one which deals with an exact science. The public expects 100%
success and, unfortunately, the design professional with his salesman hat on
usually supports that expectation. Thus, when seemingly realistic
expectations are not satisfied - when the announced or anticipated expertise
does not. materialize - when a design defect abruptly appears - when a design
omission causes a sudden, unexplainable, significant extra cost - annoyance,
reset. :\ment and financial burden is the result. Litigation is the natural, if

sometimes unnecessary and ill founded, offspring of such an antagonistic
atmosphere.

2. No design professional avows that he is perfect, nor should the law expect
him to be. He is expected to perform in accordance with normally accepted
standards of his profession.



3. It is expected thac the professional will exercise his best judgment and
care in preparing designs and selecting materials, and that he will perform in
accordance with generally accepted standards within his community. But by the
very nature of the business, construction practices, techniques, and materials
are constantly undergoing change, improvement, and modification. It is the
design professional's job not just to follow the old tried and true formulas,
but to use creative judgment and throught in develop?ng innovations and
applying new id°as. Originally, professional liability insurance was designed
to provide for those few occasions when an honest error was made, or when,
despite the most careful research and study, a new idea did not work out as
well as expected.

4. In recent years, the situation has changed considerably. There is a
growing tendency to sue for damages whenever the unexpected occurs, or because
of dissatisfaction. The result has been that design professionals are being
sued with increasing frequency — not only for legitimate reasons, but because
of the legal ploy of suing anyone connected with a project in hopes that
someone will be made to pay. This trend has received impetus from judgments
rendered by lay juries and judges who have been bewildered by the technical
facts and iave felt sympathy for someone claiming injury. Thus, the design
professional in private practice today finds himself faced with the
possibility of having to answer extravagant, and often unfounded, claims for
errors, omissions, or professional negligence. Frequently these claims result
from construction or materials failures over which he has little or no
control.



5. In a number of recent contracts governmental units have asked the engineer
to indemnify and hold them harmless against any losses, expenses, etc. arising
out of the performance of the agreement even through the loss may have been
largely caused by actions of the governmental unit - the specific wording used
in one instance follows:

"is not the result of the sole negligence of the municipality”.

Such a "hold harmless" clause is not insurable since it is holding the engi-
neer responsible for acts over which he as no jurisdiction,

6. The "limitation of liability" is an attempt to create a more favorable
environment for a harmonious relationship betwee. 1 the client and the
engineer. The limitation of liability is a technique which is now used and
recognized by many claims susceptible businesses and industries such as
maritime ship-owners, SEC lawyers, financial analysts, international airlines,
interstate truckers, parking-lot operators, and hotels. This concept implies
a belief that a person acting in good faith on behalf of anothr; will be res-
ponsible in reasonable measure to that second person, but should not be
jeopardized by enormous penalties when unexpected contingencies occur.
Limitation of liability, as espoused by design professionals, would establish
a reasonable assumption of liability on their part in proportion to their
fee. It would have the effect of bringing some types of claims for damages
back into a reasonable perspective so that the issues involved could be faced
on a more realistic and less expensive basis, and still be equitable to all
parties concerned.



7. Consultants, as well as clients, must appreciate each other's point of
view. If development is to proceed and if the scarce resources devoted to the
purpose are to be allocated in the best possible way, the risks must be shared
equitably and reasonably by all concerned. Consultants should not attempt to
avoid all responsibility, and clients should not seek a guarantee against all
possible calamities.

Our organization, CECA, feels, as proposed in HB 600, that a "limitation of
liabili:y" reasonably applied, will work to the benefit of all parties.



HB 612
HOUSE BILL NO. 612 by the Labor & Commerce Committee by re-
quest, entitled:

"An Act relating .to public. contracts for
architectu r[] a%d en%meerlng services.

was read the first time and referred to the Labor & Commerce
Committee.

HB 612
he. Labor &CoVJmerce Commltt? H SE BILL NO
atm.g to public contJacts ecty a nee |r
ierwC es .gn err conrﬁl r t|qb o 8 é%ﬁ
e B R TR A,
"An. Act (ela inﬂ tq contr Jor arch-
irﬁ\gcégrr\?mﬁg galnge[glr%%ldmg for ¥ heg
ive date

an ﬁ%tdgj‘h.d‘) 030 conclin "Yoard Her aha Hoger” nave o



HB - 612 - Contracting for Architectural, Engineering & Surveying Services.

1. It is the recommendation of CECA that a bill in substance similar to HB
612 be enacted providing for a Competitive Selection Act for Architectural,
Engineering and Surveying Services.

2. It is in the best interests of the public to obtain these services by
ascertaining qualifications and capability for performing public works and
negotiating a reasonable fee.

3. Competitive bidding for professional services does not provide consumer
safequards. It encourages pjfoor use of public funds since the importance of
"value received" is subjugated to "money spent", v

4. Principal U.S. Federal agencies, the World Bank, a majority of states,
various Alaska State Departments and to a large extent major Alaskan Cities
and Borroughs use the professional negotiation approach, srrs >

5. | have a copy i * the State of Washington HB No. 176, adopted during their
last session, which j would like to leave with your committee. It is more
lengthy than HB 612, as proposed, however, in my opinion it is a very clear
document.
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INTRODUCTION

Contracting for professional services without competi-
tive bidding is generally regarded as a legitimate ministerial
tool of government and should be utilized for legitimate public
purposes wherever and whenever appropriate, so long as duly
authorized funds are available. When professional services
are available in the private sector to augment necessary
government fanctions, they should generally be utilized in lieu
of creating new agencies or adding employees to the government
payroll. However, their use should be crrefully, uniformly
and fairly managed under cogent, effective and well-publicized
policies in order to guard against abuse.

In December of 1980 the Board of Directors of Common
Sense initiated an investigation of the procedures and practices
used by the executive branch of the State of Alaska in awarding
professicnal service contracts. Mr. Joe LaRocca, a news re-
porter ard writer who has monitored government and public
affairs in Alaska for 15 years, was contracted to collect and
evaluate those professional service contracts awarded from
July 1, 1980, to December 31, 1980. The Common Sense Research
Committee was assigned the task of reviewing those contracts
and determining to what extent the various agencies and depart-
ments were complying with the established internal policies.

The princ;o.le subject of this report is to relate the
findings of Mr. Lakocca and the Common Sense Research Committee,
and to emphasize the substantial work done on this subject by



Page two

former State Ombudsman Frank Flavin and his staff, and Gerry
Wilkerson and his staff in the Division of Legislative
Audit.
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BACKGROUND

Until 1957, the Alaska statutes required all purchasing
and contracting for goods and services by the executive branch
to follow established competitive bidding procedures (AS 37.05).
According to the prevailing attorney general's ruling, the
purpose of Chapter .05

"Was not only to protect the state and the
public from” uneconomic contracts let because
of fatlure to request competitive bids and
because of possible favortism, but also to
Insure that contractors would be insured a
certain amount of ‘fair play" in dealing with

the state government and in” competing with one
another fof state contracts.

But in 1957, the territorial legislature exempted contracts
for professional services from competitive bid requirements
because they were perceived to be unrealistic in view of the
small uncompetitive corps of professional services providers
in Alaska's private sector at that time. In many cases there
were only one or a few and sometimes no providers of certain
types of professional services. Thus, competitive bidding
requirements were considered superfluous.

After the legislative exemption was enacted in 1957,
the Department of Administration, which is charged with the
responsibility for overseeing all state purchasing and con-
tracting by the executive branch, established a set of internal
policies controlling the awarding and administering of contracts
for professional services. All departments and agencies are
supposed to adhere to these policies except for the Department
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of Transportation and Public Facilities which as been statu-
torily endowed with separate and autonomous contracting
authority with certain specific exceptions according to a
March 23, 1979, attorney general's opinion. These internal
policies are not regulations adopted under provisions of the
state's Administrative Procedures Act; therefore, it has been
agreed that they do not have the force and effect of law.
However, it must be noted that by statute AS 37.05.220,

the Department of Administration has been designated the
state's purchasing agent and DOA has written chese policies in
mandatory terms. The arguement here is that the legislature
made DOA the state purchasing agent and agencies other than
DOA are without authority to adopt their own policies;
therefore, if agencies are not following DOA standards, they
are acting without authority,

The division currently responsible for the monitoring
of non-competitive contracts for professional services is the
pre-audic section of the Division of Finance in the Department
of Administration. Under its provisions, the department
monitors various agencies within the executive branch which
desire to seek and procure services. Tne department retains
oversight and final approval powers over all contracts.

The policies for professional service contracts are
contained in the State Administcative Manual issued by the
Department of Administration and supplemental provisions are
contained in another manual entitled Choosing and Using
Contractors. The latter text was developed by a consultant
as the manual for state-sponsored seminars conducted for
administrators in 1980 on the proper use of contractors.
Additionally, in 1981, the Division of General Services and
Supply compiled a computerized listing of potential contractors
by areas of specialization.



FINDINGS

The provisions contained in J.ie Administrative Manual
and the supplemental text, Choosing and Using Contractors,
are myriad, detailed, often complicated and deal with every
aspect of professional service contract administration. Un-
fortunately, Common Sense has found that the manual provisions
are widely ignored, abused and breached by most executive
agencies, including the Department of Administration, which
Is supposed to enforce them. Common Sense found that none
of the thirteen agencies (Public Safety and Military Affairs
were not examined) which negotiate, award and minister pro-
fessional service contracts is free of these abuses, although
some indulge in them more often than others.

Substantial work has been done by former State Ombuds-
man Frank Flavin and his staff, and Gerry Wilkerson and his
staff in the Division of Legislative Audit on professional
servi.e contracting procedures. Both have repeatedly called
attention to some of these abuses in written and oral reports
to the legislature, and a few have been exposed by the news
media. But, it appears that the vast bulk of abuses have
remained hidden from public view. They are buried in the
bureaucratic maze of state government. Moreover, the oppor-
tunities for abuse while virtually non-existent in 1957 have
grown tremendously in recent years as a result of the enormous
growth of the state budget.

In the first half of 1980, from January | to June 30,
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various agencies of the state's 15 cabinet-level departments
(including the Governor's office) awarded non-competitive
contracts for professional services for fees totalling some
$25.8 million.

In the succeeding six-month period (the period covered
by this report), fees for these types of contracts totalled
$88.5 million according to the state's figures. This sum
represents an increase of more than 200%.

The principal reason for the widespread abuses of the
policies is that they are not enforced. Since they ar’ viewed
as only guidelines and. not regulations, there is no enforcement.
Since it is believed that the policies do not have the force
and effect of law, there is no incentive for administrators to
heed them. In a special report issued last March, then Ombuds-
man Frank Flavin noted that

"some agencies fail to comop with corr t
Procedures because of ignorance, pcor pla
avortism, or conscious d|sregard In t
words, some agencies follow appropriate p
edures ?nly When it is convenient. T Y
fter all, only guidelines with no pen
heir viglation, ™ While some agenmes on
| ust follow in-house restrictions, oth
ttempt to out-maneuver Department of Admi
ration oversite [sic] and provide only aft
he-fact rationalization as to why their
ct. [contract] was a special Case. Because
licy guidelines in the Administrative

latk “the force of Iaw in practice they
often been reduced idealistic tools’
ncies W ich ag |p rvice fo their
ce_while re[ ting thei substance and

. The Department 0f Administiation's
, to insure compliance with procedural
s, then becomes manipulated into a post-
ber stamp wholly dependent upon
lon submitted by the contracting agency."
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And in a 1978 report to the legislature, Gerry Wilkerson
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of the Division of Legislative Audit asserted that

"without public competition for professional
services, departments cannot be sure of
obtaining contracts in the state's best
interest™or that all interested parties are
given the opportunity to compete for state
contracts. However,” when unique circumstances
make requesting proposals for professional

p
services inappropriate, waiver. procedures should
be deveiopegptpo Blow “arteinatives i o%talnlng
services.

Both the Ombudsman and Legislative Auditor have
strongly urged the revision and adoption of the policies
as regulations under the Administrative Procedures Act so that
violations of them would bt subject to penalties under
statutory authority,

Following the 1973 legislative audit report, then
Attorney General Avrum Gross told the Commissioner of the
Department of Administration in a memo that the contracting
policies represent

"an excellent effort to systematize the
state's professional service contracts, It
should ée fairly simple to rewrite it in
regulatory form. . . or it could be codified
b% reference algne. , . It seems to me that
the important thln_% Is that public notice be

made, an opportunity [for the E)_ubhc] to
comment be given, and a regulation adopted."

The attorney general's advice was never followed. The
ensuing year, in March 1979, then Deputy Attorney General
Will Condon suggested in a meeting with Department of Adminis-
tration officials that the policies be adopted as regulations
‘norder to "give the [Administrative] manual provisions the
force of law," and once adopted t uld "be used to discipline

. those responsible officials who enter into contracts
which are improper,” according to minutes of the meeting
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logged by one of the DOA officials. However, Condon's advice
was also ignored.

In his March 1981 Special Report, Ombudsman Flavin
noted that

"Desp|t these repeated recommendations
pt professional service con-
tractmg i today governed only b

PO IC g uideline$ father than Adr%mstra
ive edures Act regulations."

Common Sense has found the situation concerning the
professional service contracting provisions remains the same
today. The policies have not been incorporated into the
administrative code pursuant to the Administrative Procedures
Act; therefore, they still lack the force of law and, more
importantly, they are still being abused.
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PROFESSIONAL SERVICE CONTRACTS MANUAL

The provisions contained in the State Administrative
Manual and its supplement, Choosing and Using Contractors,
fills some 200 pages. They are concerned primarily with the
basic procedures and practices involved in the initial stage
of contracting for professional services, when the crucial
decision to choose a contractor is made.

The policies require any agency wishing to contract
for professional services whose estimated cost may exceed
$2,500 to submit a request to the Department of Administration
for "Authority to Negotiate" [ATN] with at least three sources
of th? services sought. The ATN form prescribed by the DOA
for filing the request states on its face that "This form
must be executed prior to entering negotiations regarding
Professional Service Contracts when the contract amount is in
excess of $2,500 in an annual period." [Emphasis added]. The
form also states that "Agencies SHOULD list at least three
choices (with which to negotiate) or explain why it is not
possible." [Emphasis added]. The manual does not preclude
negotiating with others as long as the agency negotiates
with at least three.

It further states that after a proposed contract has
beeu negotiated with one of the sources, it "must be forwarded
to the Department of Administration after contractor and
Departmental [agency] rignatures have been affixed but prior
to execution or effective date, for final approval." [Emphasis
added].



In certain cases, the policies permit the agencies to
forego the listing of three choices with which to negotiate
on the ATN form if a decision had been made instead to solicit
formal proposals from three or more sources via a written
"Request for Proposals" [RFP]; or, if the agency elects instead
to advertise for proposals in the classified legal ad sections
of newspapers. But it must be noted that an ATN must be
submitted to and approved by the Department of Administration
before RFP's are released, before newspaper advertising and
before negotiations commence with any propspective contractor
(Section 8140, Administrative Manual).

Note, however, that the agency has virtually absolute
discretion to choose any one of the proposals in awarding
the contract. Though its choice may ostensibly be indicated
or dictated by the policies in the State Administrative
Manual, the agency need not adhere to them when awarding the
contract, and often does not, citing the need for "adminis-
trative flexibility."

While the DOA theoretically has the authority to overrule
the agency's choice, that does not seem to happen in practice.
The standard procedure, as noted by the Ombudsman, is for DOA
to rubber-stamp the agency's choice without question, even
in the face of obvious violations of the policies.
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VIOLATIONS

For this report, 1,000 professional service contracts
and contract amendments awarded by the executive branch between
July 1 and December 1, 1,980, were examined to gauge compliance
or non-compliance with the pertinent policies. The detailed
and specific findings are documented in the accompanying chart.

This report shows that the single most frequent abuse,
by far, is the improper award of "sole source" contracts and
major contract amendments without the requisite justification.
While the policies provide for the legitimate award of sole
source contracts and amendments under circumstances where a
bona fide showing can be made that only a single practicable
source for the services sought truly exists, in many cases
sole source contracts are awarded for which no justification
or explanation is provided by the contracting agency; while in
many others, clearly or arguably inadequate rationalizations
are proffered to attempt to justify them. In either case, the
inadequacy or alleged inadequacy is irrelevant, since no
punitive measures are prescribed or imposed.

Another frequent violation of the manual occurs when
the Department of Administration official signs final approval
of the contract after its execution or effective date. Some
contracts which were approved after effective dates do include
a "disclaimer” which states, "This contract has no effect
except as an offer by the contractor until it is approved by
the Department of Administration." But there is no "disclaimer
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clause" provided for in the policy manual. Section 8108 of the
manual states, "all contracts must be approved by the Department
of Administration before the commencement of work except when
there is an emergency and such work is necessary to protect
life and property." Even the unauthorized "disclaimer"
appears meaningless when pay schedules and performance dead-
lines written into the contract proceed by many weeks or
months the final approval signature. The impression being the
final approval signature is merely a rubber stamp to an inde-
pendent agency action. It must be noted that the Common Sense
Research Committee counted those contracts which were signed
by DOA after the contract's effective date, but did include the
above mentioned “"disclaimer clause" as a correct and compling
contract. If the disclaimer clause had not been taken into
consideration, some departments would have shown 100% non-
compliance with the manual provisions.

Additional obvious violations by the agencies include:
failure to forward a copy of the contract to the Department
of Administration for inclusion in the Contractor's Index,
substantially amending contracts without following through the
process to acquire necessary authorizations, and unfairly
"pyramidding" qualifications of one company or person who has
worked with a state program without reviewing the current level
of service available from other providers in the free market.
Section 8152 of the manual covers the situatio of continuing
contracts, and notes that the "RFP specifically indicates that it
Is the intention of the State to negotiate with the same firm
for work to ;e done in ensuing phases or years." Numerous
contracts were awarded to specific firms or persons with the
only justification being ..iat the contractor had done similar
work before. This procedure indefinitely locks a specific
contractor into generic contract work for which there are many
other qualified sources.



COMMON SENSE FOR ALASKA - CITIZENS "REVIEW
STATE OF ALASKA - EXECUTIVE BRANCH
PROFESSIONAL SERVICE CONTRACTS
JULY 1, 1980 — DEC. 31, 1980

TOTAL NUMBER TOTAL DOLLARS PERCENTAGE OF

NUMBER OF TOTAL OOLLAR AMOUNT
TO “L BER TOTAL Of TOTAL NUMBER TOTAL DOLLARS CONTRACTS AND OF CONTRACTS ANO OF
AMOUNT OF CONTRACTS OT CONTRACTS AMENDMENTS AMENDMENTS LYING

OFFICE OF THE GOVERNOR 70 11,173,898.00 0 0 59 10,931,531.00 21 1,075,690.00 2 9,055,841.00 54%
ADMINISTRATION 52 4,858,903.00 0 0 50 4,694,032.00 3 4,160,966.00 19 533,066.00 38%
LAW 0 3,013,417.00 4 1,602,500.00 33 4577,252.00 8 2°73,772.00 25 2,198,480.00 5%
EDUCATION 105 1,890,110.00 2 37,500.00 % 1,695,972.00 60 517,248.00 3H 1,178,724.00 36%
HEALTH &SOCIAL SERVICES 163 16,815,249.00 2 2,534,936.00 172 15,903,736.00 142 13,234,898.00 30 2,668,838.00 17%
LABOR 19 423582 00 0 0 18 420582.C3 5 114,455.00 13 306,127.00 2%
COMMERCE & ECONOMIC DEVELOPMENT 185 15,923,358.00 0 0 160 9,069,379.00 151 8,379,159.00 0 690,220.00 5%
NATURAL RESOURCES 21 15,822,921.00 19 870,411.00 240 16,568,332.00 206 14,733421.00 K 1,834,911.00 4%
FISH AND G 43 819,891.00* 0 0 43 819,891.00 37 748,490.00 6 71,401.00 13%
ENVIRONMENTAL CONSERVATION 2 605,110.00 0 0 2 605,110.00 13 251,375.00 8 353,735.00 38%
COMMUNITY AND REGIONAL AFFAIRS 53 9,538,908.00 3 173,422.00 5 9,462,33U00 41 7,944,302.00 “ 1,518,028.00 25%
REVENUE A 1,920,284.00 1 10,006.00 2 1,042,484.09 18 1,551,484.00 4 291,000.00 43%
TRANSPORTATION 29 3,214,042.00 0 0 2 2,761,165.00 15 1,600,958.00 7 1,160,207.00 31%
TOTAL 1030 86,019,673.00 51 ;. 228,771.00 100r 79,351,796.00 754 56,691,218.00 246 22,660,578.00 av2e4r0£;e

‘A $5,000.00 error found in the C.I. has boon corrected.
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RECOMMENDAT ION-

Common Sense urges the Department of Administration
to adopt rules and regulations with the full force of law
to govern the contracting for professional services by the
state agencies. Were the procedures and suggestic s con-
tained in the Administrative Manual and Choosing and Using
Contractors strictly observed, the vast number of violations
and abuses would be eliminated. It is dsential, especially
in these time- of increased state spending, that the state
government conduct its business in the most fair and pro-
fessional manner possible. The policies need regulatory
implementation pursuant to the Administrative Procedures
Act (A? 44.62).

Secondly, Common Sense would recommend to the Legis-
lative Budget and Audit Committee that a formal audit be
conducted to review the professional service contracts
awarded by the executive branch from Tune 30, 1980 through
December 31, 1980. A citizens' review revealed numerous
abuses which should be validated by a profession~1 audito::.

A spot check should be conducted to insure that all firms

listed on the ATN were really contacted and actually negotiated
with. In addition, the aud . should verify when the work
actually began on those contracts that were signed by DOA after
tne effective date of the contract, but included a "disclaimer."
The auditor also should specifically investigate "pyranudding”
tendencies by some agencies who appear to be automatically
awarding state contracts to the same contractors without
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following the provisions in the manual.

Finally, Common Sense believes that the legislature
should address the problem of professional service contracting
violations. Only through legislation can the enforcement
of the contracting provisions bhe given penal teeth. This
can be accomplished by adding specific language to ethics
legislation or through the criminal code. There must be
appropriate penal sanctions for violating or ignoring profession
al service contract provisions.
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Policy Memorandum 02

January 27, 1982

STANDARDS FOR ISSUANCE
OF CERTIFICATE OF SUBSTANTIAL COMPLIANCE
FOR UNTIMELY RECORDING OF A DOCUMENT

Alaska Statue M .05.185(b) states:

(b) The failure on the part of a mining lessee or a
locator to comply strictly with Sections 185-280 of this
chapte> and regulations adopted under it does not
invalidate his rights if it appears to the satisfaction of
the commissioner that the locator complied as nearly as
possible under the circumstances of the case, and that no
conflicting rights are asserted by any other person.

Unless otherwise provided, the usages and interpretations
applicable to the mining laws of the United States as
supplemented by state law apply to Sections 185-280 of this

chapter. (Emphasis added.)

The applicable regulation, 11 AAC 86.125, generally follows the

language of the statute:

11 AAC 86.125. FAILURE TO COMPLY. (a) The failure on



the part of a mining lessee or locator to comply strictly
with the provisions of this chapter and the applicable
statutes does not invalidate his rights if it appears to
the satisfaction of the director that the locator or lessee
complied as nearly as possible under the circumstances and
that no conflicting rights are asserted by any other
person. Upon application, the director or his authorized
representative, with the concurrence of the commissioner,
may issue a certificate of substantial compliance which
states the specific failure on the part of the lessee or
locator and the relief granted. The certificate does not
cure any defect not specifically referred to in the
certificate. The certificate, when granted, must be
recorded in the recording district where the located or

leased land is located.

(b) An application for a certificate of substantial
compliance shill state the specific failure to comply, the
reasons for the failure, and any other information the
director may determine is necessary to determine the

circumstances of the case.

Guidelines

The Division of Minerals and Energy Management's (DMEM)



position is that the language of AS 38.05.185(b), "complied as
nearly as possible under the circumstances of the case" imposes
a high standard and that certificates are to be issued only in
cases where inequity, extreme hardship or force majeure are

involved. Examples of such situations would be:

1) The locator is able to document the fact that he was
misinformed and mislead to his detriment by State of
Alaska mining publications or DVEM minerals section

personnel.

2) A disruption of mail service for an unforeseeable period
of time or a documented unforeseeable delay in delivery

of mail.
3) Evidence showing that a document was lost in the mail.
If the failure to timely record is caused by ignorance of state
Jaw and regulations or negligence on the part of the
petitioner, a certificate will .ot be issued. Examples of such

situations would be:

1) Failure to distinguish between State and Federal

recording and filing laws and regulations.

2) Non-compliance with regulations or procedures



established by the Recorder's Office resulting in the

recorder refusing to record the affidavit.

3) Misunderstanding among co-locators as to who waes to

record a document.

4) A reasonably foreseeable delay in the mail.

5) Document recorded or filed at a wrong office.

6) Locator out of the state or ill.

7) Request for a certificate of substantial compliance not

timely filed with DVEM

In addition, the "conflicting rights"™ language of

AS 38.05.185(b) is interpreted to mean those rights asserted by
any other person between the time of the non-compliance on the
part of the petitioner and the time of recording the
certificate. If DVEM is on notice of these "intervening
conflicting rights,” a certificate cannot be issued. When the
rights are asserted prior to the non-compliance, (i.e.,
overstaking), a certificate may be issued as it would only
maintain the status quo and would not deprive the

non-petitioning party of any rights.

Furthermore, the certificate will state that it is null and



void if any "conflicting rights™ were establishing between the
period of non-compliance (abandonment) and the time of the
recording of the certificate. This is necessary because rights
may have been established of which DVEM will not be aware
because of the 90 day period from the time of staking to the

time of recording.

A request for a certificate of substantial compliance must be
accompanied by documentation showing that the locator complied
as nearly as possible under the circumstances and that the

facts justify issuance under these guideline.

While these guidelines lav out the standards for the issuance
of certificates of substantial compliance which are adhered to
by the Division of Minerals and Energy Kmayement (DMEM), it is
recognized by the Department that the circumstances resulting
in untimely filing of a document can widely vary and the
authority of the commissioner to issue such certificates under
AS 38.05.185(b) is broad. Hence in certain cases where no
conflicting rights are asserted and where the non-issuance of a
certificate would divest the holder of a mining claim of
substantial value due to minor negligence by the claim holder,
the commissioner may reverse a decision of DVEM on appeal and

issue a certificate of substantial compliance.
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ARTICLE A6
EQUAL EMPLOYMENT OPPORTUNITY
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INSURANCE
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ARTICLE Al10
INSPECTIONS BY CONTRACTING AGENCY
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DEPARTMENT OF TRANSPORTATION AND PUBUC FACILITIES
STATE OF ALASKA

VoM n PROFESSIONAL SERVICES AGREEMENT
AGREEHENT NO.

PRO'ICT NO.
PROJECT TITLE:
T0 THIS AGREE*enT BETWEEN THE
HEREAFTER THE CONTRACTING AGENCY,
ano
.HEREAFTER THE CONTRACTOR,

EFFECTIVE ON THE LAST PATE EXECUTED BY ITS PARTIES, IN CONSIDERATION OF THE TERMS, CONDITIONS AND PROMISES OF ARTICLES 1
THROUGH S IN THIS DOCUMENT, THE PARTIES HERETO AGREE:

CONTRACTOR CORPORATE SEAL

SIGNATURE:
TYPED HAHE: DATE:
TITLE:

SIGNATURE:

TYPED NAME: DATE:
TITLE:

CONTRACTING AGENCY

SIGNATURE:
TYPED NAMVE DATE:
TITLE:
SIGNATURE:
TYPED NAME: DATE:
TITLE:

ARTICLE 1

PROJECT
[.i  LOCATION:
1.2 SUMMARY OF SERVICES:

COMPERGATION

2.1 Tlir MAXIMUM AMOUNT PAYABLE UNDER THIS AGREEHEHT, AS SCT OUT IN APPENDIX C, SHALL HOT EXCEED
(5 )
ARTICLE 3
PERIOD OF PERFORMANCE

3.1  CONTRACTOR SHALL COMMENCE WORK UNDER THIS AGREEMENT AS AUTHORIZED BY WRITTEN NOTICE(S) TO PROCEED ANO SHALL COMPLETE THE
WORK IN ACCORDANCE WITH ANY TIME SCHEDULES REQUIRED BY APPENDICES.

3.2 CONTRACTOR SHALL NOT BE COMPENSATED FOR ANY COSTS INCURRED PRIOR TO THE RECEIPT OF NOTICE(S) TO PROCEED.
3.3 THE PERIOD OF PERFORMANCE UNDER THIS AGREEMENT SHALL END:

AGREEMENT RV 24X
PAGE | Or 2 DO 6/1/81



ARTICLE
INSURANCE LIMITS
A.l" THE FOLLOWING HINIMUH LIMITS OF INSURANCE ARE REQUIRED BY THE PROVISIONS OF APPENDIX A.

TYPE INSURANCE___ EACHOCCURRENCE AGGREGATE TYPE INSURANCE EACH OCCURRENCE = AGGREGATE
PROFESSIONAL LIABILITY § $ EMPLOYER'S GENERAL LIABILITY $ $
WORKER'S COMPENSATION  (STATUTORY) (STATUTORY) COMPREHENSIVE GENERAL LIABILITY $ S
COHPREHENSIVE AUTOMOBILE LIABILITY  § 5
AENDICES
5.1 THE FOLLOWING APPENDICES ARE ATTACHED TO THIS DOCUMENT AND INCORPORATED HEREIN:
APPENDIX  TITLE DATE NO. PAGES

A GENERAL CONDITIONS
B STATEHENT OF SERVICES
C  BASIS OF COMPENSATION

ARTICLE 6
CONTRACTING AGENCY

PROJECT MANAGER:
HAILING ADDRESS PROJECT OFFICE LOCATION

A,S. . . AUTHORIZES THE cONTRACTING ACGENCY TO ENTER INTO THIS AGREEMENT.
CONTRACTING OFFICER:
APPEALS OFFICER:

ARTICLE 7
CONTRACTOR

PROJECT MANAGER:
PROJECT HANAGER MAY BE CHANGEO ONLY UPON WRITTEN CONSENT FROM THE CONTRACTING AGENCY.

MAILING ADDRESS BUSINESS OFFICE LOCATION PROJCCT (IFFICC LOCATION
CONTRACTOR: INDIVIDUAL ~ Q  PARTNERSHIP  Q  JOINT VENTURE Q  NONPROFIT ASSOCIATION ~ Q  GOVLRNHEIT AGENCY
("INCORPORATED IN THE STATE OF.
ALASKA BUSINESS LICENSE NUMOER: INTERNAL REVENUE SERVICE NUMBER:
SUBCONTRACTORS

8.1 CONTRACTOR SHALL PERFORM ALL SERVICES REQUIRED UNDER Tills AGREEMENT EXCEPT AS MAY BE PERFORMED BY THE SUBCONTRACTORS LISTED
BELOW WHICH MAY BE CHANGED ONLY UPON WRITTEN CONSENT FROM THE CONTRACTING AGENCY. THE PROVISIONS OF APPENDIX A ARE BINDING UPON
SUBCONTRACTORS AND SHALL BE CONTAINED WITHIN ALL SUBCONTRACTS EXECUTED TO PERFORM SERVICES UNDER THIS AGREEMENT.

ENGINEERING DISCIPLINE OR SERVICE t TOTAL 5VCS  SUBCONTRACTOR AKBUSINESSLICNO

AGREEMENT FORH 25A261
PAGE 2 OF 2 DOT/PF 6/1/81



DEPARTMENT 0- TRANSPORTATION AND PUBLIC FACILITIES
STATE OF ALASKA

AMENDMENT TO AVBOVENT NO.

PROFESSIONAL SERVICES AGREEMENT JWENEVENT NO.
PROJECT NO.
PROTECT TITLE:
THE AGREEMENT BETWEEN Tht
HEREAFTER, THE CONTRACTING AGENCY,
AND
HEREAFTER, THE CONTRACTOR,

IS HEREBY AMENDED, EFFECTIVE THE IAST DATE EXECUTED EV ITS PARTIES.
CONTRACTCR (CORPORATE SEAL

SIGNATURE
TYPED NAVE DATE
TITLE:

SIOflOURE

TYPED NAVE DATE
TITLE:

OONTRACITNG AGENCY

SIGNATURE
TOPED NAVE DATE
TITLE:

S| (MATURE

TOPED NAVE DATE
TITTD:

CHANGE TO COMPENSATION;

ITEM(S) CHANGED MI-E TFQ\WEKIT ORIGINAL AMOUNT(S) IIL\\]'\\@TJNXI\(/I%KID-I\[/IHE?\H ‘IL'\M?SU%}\IDM%T W%NDMERH
$ = °

5

SUBTOTALS FOR CHANGE: $ $ $ $
TOTALS FOR AGREEMENT: $ $ $ S
MAXIMM AVDAM' PaYAHIE TO THE CTWTRACTCR IOR AU. SERVICES PERTOFMO) UNDER THE AGREEMENT, REVISED TO INCLUDE TUIS AVENDVENT, SHAU,

NOT 100331)
DOUAIC.

PRI Sl



CHAMOIS TO OCNDITICNS OR SERVICES:

ajj, oihkr provisions of the agreemjvt iumain in force.
Tins EOIGWING A'ITAQWBTCS TO "nilS AMHItWQ/r ARE INCORPORATED HEREIN:
ATTAIIIMINr NO TOOE

AETE 2

RATE

NO PAGES



P & P No. Pw

STATE OF ALASKA 28_8000
DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES tfective Date I OF 8
POLICY AND PROCEDURES March 26, 1981 -
Sy0JcCT, A SupcrMd«t P & P No. Datad -
Selection of Professional and 10-0006 10/1/78
Specialty Services Contractors APPWUVIcD BY . n
division Support section contracts CHAPTER TITLE
Services Administration Procedure
1.0 RRCE
1.1 To promulgate standard departmental procedures for the selection of Contractors
to provide exenpt professional or specialty services.
2.0 PAUCY
2.1 To select Contractors for exenpt professional and speciality services in an
objective manner which is docunmented and results in the use of the nwost
qualified Contractor consistent with sound financial practices.
3.0 DISTRIBUTION
3.1 All holders of the Policy and Procedures Manual.
4.0 DEFINITIONS
*i.] Professional/Specialty Services - Services rendered by a Contractor that require
specialized knowledge and training to perform, often through long and intensive
academic preparation. The term includes artistic abilities, but not manual
skills. Services are not limited to those requiring professional licensing
under State Law
4.2 Bxenpt Services - Professional and specialty services specifically related to
the planning, design or construction of 5 capital project, for which the Depart-
ment of Transportation and Public Facilities (DOT/PF) has contracting authority
under Alaska Statute and/or by Agreement with the Department of Administration
(DOA), to include the following exanples:
Aerial Photogrammotry;
Appraisals;
Architectural Services;
Art for Public Buildings and Facilities;
Engineering Services;
Land Surveys;
Mapping; _
Materials Testing;
Pre-Construction Feasibility Studies;
Site Selection Studies;
and
Ay services obtained from the University of Alaska or federal,
municipal or local government agencies.
4.3 Contractor - Firm (person or any business combination) providing services.
4.4 Preguali fication - General evaluation of Contractor capability to provide

broadly defined types of services.



papNo. P«B*

STATE OF ALASKA 28-8000
7 OF 8
DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES Effactiv® pata
POLICY AND PROCEDURES March 26, 1931
SUBJECT supertedri P & P No. Dated
Selection of Professional and 10-0006 10/1/78
Specialty Services Contractors APPHUyLyUY «
Services Administration Procedure

4.5 Qualification - Formal evaluation of a Contractor's capability to provide
specific services.

4.6 Expression of Interest - Questionnaire for specific contract(s) which contains
questions and space for each response by interested Contractors (prepared in
accordance with Division procedures).

4.7 Divisional Procedures - Written supplemental procedures as required by
reference in this document. . .

4.8 Short List - Contractors to be considered for negotiations in the order
listed, or from which technical and/or priced proposals nmay be solicited.

4-9 Term Contract - Agreement to provide identified types of services when authorized
by Notice to Proceed for specific projects.
50 WE

5.1 This Procedure applies to all contracts for exenpt professional or specialty
services.

5.2 When determined by the Commissioner of DOI/PF to be in the best interest of the
State, this procedure nmay be waived

6. L SIMN.RY OF FROCEDLRE

Acizion Paragrapl)
Identify services (equircd. 7.1
Prequalification of Contractors (Division Option). 7.2
If cost less than or equal to $2,500, select Contractor 7.3

(proceed to paragraph 7.16).

If cost greater than $2,500, but less than or equal to $20,000 7.4
and Contractors are Prequalified, select Contractor (proceed
to paragraph 7.14).

If ccst greater than $2,500 ($20,000 if Contractors Prequalified), 7.5
Committee Selection required.

Establish Selection Committee. 7.6
Prepare Expression of Interest questionnaire. 7.7

Prepare Invitation. 7.8



P 0. P No. P.B#

STATE OF ALASKA 28_8000 3 OF 8
DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES Effective Dete
POLICY AND PROCEDURES March 26, 198l

Suprrtsdti P & P No. Dated
10-0006 10/1/78

APPHoyeja by

SUBJECT

Selection of Professional and
Specialty Services Contractors

pivision  Support section Contracts CHAPTER TITLE
Services Administration Procedure
Distribute Invitation and Expression of Interest. 7.9
Log in responses. 7.10
Score responses. 7.11
Establish Short Lise. 7.12
Prepare Evaluation Report. 7.13
Obtain Approval for Negotiations (AFN). 7.14
Mail Short List to all respondents. 7.15
Negotiate (technical and or priced proposals, as appropriate). 7.16
Select Contractors, prepare and execute contract. 7.17
7.0 PROCEDURE

7.1 Identify services to be obtained by contract. Services nay be for one or
several specific projects, or for services on an "as-needed" basis under a
term contract. Services which are non-exempt or which nay be non-exempt nmust be
I coordinated with DA through the DOT/PF Contracts Administration Section.

17.2 Prequalification of Contractors (Division option) may be used for broadly
| defined projects or professional/specialty services in accordance with
Division procedures. If prequalification is used, such procedures must include

thep following;

J A Anmnual solicitation thru advertisement to obtain general qualifications >r to
update prior submittals from Contractors for the provision of services.
Specific items to be included with submittais nmust be identified.

; 13 Designation of an office of record to maintain Contractor Qualification Files.
In addition to prequalification submittals, Contractor files nmay contain per-

[ | fonnance evaluations (nmemos, letters, or agency forms) for previous projects,
selection reports for previous projects, and Contractor's conmments concerning
any evaljation or selection.

C. Provision for a Prequalification Committee of not less than three of the
! Department's professional level enployees to evaluate general experience and
competence of Contractors. Directors may coordinate ,etween Divisions for
the appointment of personnel for such Committees.

1. The Committee nust review each file at least annually and rew or updated
submittals at least quarterly.

004(L.//)



P & P No. Pepe
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STATEor AAKA

DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES Frdl e 4 OF s I'
POLICY AND PROCEDURES Merch 26, 1981 . - 1
SUBJECT Supersedes P & P No. Dated
Selection of Professional and 10-0006 i0/1/78
division Support section Contracts CHAPTER TITLE
Services Administration Procedure

7.3

7.4

7.5

7.5

1.7

99,

2. In accordance with Division procedures the Committee must assign a Pre-
qualification Rating for each Contractor for each type of service/project
for which the Contractor's physical plant is adequate and current personnel
are experienced and qualified. Assigned ratings will be retained until the
next quarterly or annual review.

Provision for any Contractor to review its file by appointment during the
Division's normal working hours.'

If contract cost is less than or equal' to $2,500, select Contractor (Proceed to
Paragraph 7.16).

If contract cost is greater than $2,500, but less than or equal to $20,000, and
Contractors are Prequalified in accordance with Division procedures, select
Contractor (Proceed to paragraph 7.14).

If contract cost is greater than $2,500 ($20,000 if Contractors are Prequalified),
Committee evaluation is required.

Establish Evaluation and Selection Committee. Committees must be conposed of a
mninum of three persons appointed in writing by the Director or his designee.
Client Agency representation nust be in accordance with Division procedures.

Prepare an Expression of Interest questionnaire for the proposed contract(s)
which includes:

Instructions for completion, including a statement that responses nmust be
entered on the form and limited to the space provided, and an explanation of
standard Department scoring procedure (paragraph 7.11).

Identification of project and/or services required.
Amount of funding available expressed by one significant figure.

Statement indicating if technical and/or priced proposals will be solicited
from the Contractors placed on the Short List.

Questions relating to the proposed contract(s), addressing professional,
technical and organizational capabilities. The following question nmust be
included verbatim:

"What is the approximate percentage of total compensation under the proposed
contract(s) which will be paid to Female and to Minority Business Enterprises
(AVvBE) and list the business name(s) and telephone numbor(s) of each such

enterprise?"
Weights (paragraph 7.11) shall be assigned to each question prior to distribu-

tion of the Expression of Interest to allow each Contractor to stress those
areas which are most important.



P & P No.

STATE OF ALASKA 28-8000

DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES Cfactive Oota OF 8
POLICY AND PROCEDURES March ZC, 1981
SUBJECT ) Supartackt P& P No. Dated
Selection of Professional and 10-0006 10/1/78
Specialty Services Contractors APhHOYVE BY -
pivision Support section Contracts CHAPTER TITLE
Services Administration Procedure

G Statement concerning statutory residency requirements, if applicable.

H. Current requirements for Affirmative Action for Equal Employnment Opportunity and
Female and Minority Business Enterprises.

. Approximate Date for Short List to be mailed.

J. Meximum of fifteen questions.

7.8 Prepare an Invitation to submit the Expression of Interest which includes:
Abbreviated definition or scope of services to be provided,;
Desired approach and anticioated disciplines to be involved;

Information and/or assistance to be furnished by the Department, Division
other agency or other Contractors;

Time constraints;
Number of contracts proposed for negotiations;
Number of copies, time and place to be submitted;

Any additional items expected to be submitted with the Expression of
Interest;

Instructions for obtaining the Expression of Interest.

7.9 Distribute Invitation and the Expression of Interest questionnaire. If direct
contact with contractors prequalified in accordance with Division procedure is
not used (or if ured and the contract cost is greater than $100,000) the
Invitation to subnit the Expression of Interest nust be advertised in local
papers, state-wide papers, appropriate minority media and professional publica-
tions. The advertisement nust be placed at least once in three publications,

; with the first advertisement appearing at least 15 calendar days before the
submittal deadline.

17.10 Log responses. Insure that responses are not evaluated before submittal dead-
line and that contact with any respondent does not result in any unfair
advantage or premature conmmitment.

7.11 Score responses as follows:



P & P No. prb

STATE OF ALASKA

DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES Et%%ﬁg%a 6 of s
POLICY AND PROCEDURES March 26, 1981
SUBJECT Suporsades P & P No. Ottod
Selection of Professional and 10-0006 10/1/78
Specialty Services Contractors APPAMitD by :
DIVISION Support section Contracts CHAPTER TITLE
Services Administration Procedure

Each question must be assigned a Weight before Expression of Interest question-
naires are distributed to Contractors. Weights will be expressed as a whole
nunmber bptween 1 and 100 and the sum of all weights rmust equal 100 (i.e. 100%).
Mninum Weight of the mandatory AVBE Question is "5". If sore questions are
deleted from consideration by the Committee after responses are received» the
assigned Weight for other questions will not be changed.

B. Each Committee nmenber shall rate Contractor response for each question as
follows: "X' =Disqualified (submittal, must be rejected) or a whole nunber from
0 to 5 where 0 = Unacceptable, 1 through 4 = Acceptable and 5 = Qutstanding.
to the mandatory AVBE Question nmust be ratedas follows: 0% = 0,
1-2%= 1, 21 - 40%=2,41 - 6% =3, 61 - 8% =4,8L - 100% = 5.

C. Committee nembers' ratings for Contractor responses to each question nust be
multiplied by the assigned weight and the products sumed to obtain thenenber's
score for each Contractor. Exanple (3 questions):

Ques;ion W& ght Rati Ng Product
1 70 4 280
2 5 3 16
3 25 3 75
(Simc 100 Member's Score - 370

0. A Contractors total score shall be equal to the sum of each member's score (Do
not average nmenber ratings to obtain a Committee rating for each response or
manipulate this scheme in any other way).

7.12 Establish Short List for negotiations based on one or any combination of the
following:

A Highest numerical score for responses in the Expressions of Interest.

H. Interviews with highest scored Contractors. (Committee must develop a list of
questions to be uniformly presented to each Contractor within an approximately
equal anount of time for the interview. ‘Contractors selected for interviews
must be notified by telephone and letter.)

C. Contact wit.li Contractor's references.

Current Affirmative Action Prograns for Equal Employment Opportunity and remale
and Minority Business Enterprises.

E Records of Contractor performances.
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7.13 Prepare an Evaluation Report which identifies Committee menbers, all responsive

7.14

7.15
7.16

I

Contractors, Committee member scores and total scores for each Contractor, the
Short List, and indicates i f technics’ and/or priced proposals will be requested
from Contractors on the Short List. Contractors whose submittals were rejected
should be identified, including the reason for rejection. If the Short List is
not based on the highest numerical scores, docunent the reason(s). Attach one
copy of the Expression of Interest questionnaire used for the evaluation.

Obtain Approval for Negotiations (AFN) with Contractors on the Short List
using DOI/PF Form 26A251.

Copies of the Committee Evaluation Report, or a menorandum stating why
Committee selection not required and documenting the bases of selection, and
an uncompleted Expression of Interest questionnaire nmust be attached.

All approvals indicated on the AAN Form must be obtained before a contract is
executed. Negotiations may begin, however, following signature on the ARN by
the individual authorized by Delegation of Authority to execute the contract.

Mail approved Short List to all respondents.

Either negotiate with Contractors on the Short List in the order listed or
solicit and evaluate technical and/or priced proposals, as appropriate, from
all Contractors on the list. (Guidelines for preparing Requests for
Proposals (RFP) and evaluating proposals are contained in the State
Administrative Manual - Sections 8142 and 8144.)

Technical Proposals nust be solicited from Contractors on the Short List when
any of the following apply:

Services required are unusually large or conmplex;
Scope of Services is not clearly defined;
Requested by a simple majority of the Evaluation Committee.

Priced Proposals should be requested in accordance with Division policy, the
type and scope of services desired, and professional practice.

If negotiations cannot be concluded within the anount stated in the ARN, verbal
approval of the increased anount must be obtained from the individual author-
ized by Delegation of Authority before the Contract is executed by either
party, following which a revised ARN to document such approval must be
processed.
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7.17 Select Contractor ard prepare and execute contract in accordance with current
DOT/PF Policy and Procedure. |If selection waes based upon technical and or
priced proposals from several Contractors a Committee Report which docunments

such action must acconpany the Contract when forwarded for execution for the
Department.

8.0 IMPLEVENTATION

8.1 Directors are responsible for establishing divisional procedures to augment
this Department Procedure as applicable to each Division's functions and to
maintain records of all selection and Contracting actions.
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1 (7.4) (7.2)
IF P ey ESTABLISH PREPARE DETERVINE  PREPARE CBTAIN
DEVPT MEXIMLH SELECTION '0IQ SHORT EVALUATION AN
SERVICES QST ;) COMITIEE £ LIST g REPORT v

- - T S X =mmmemsmmeeeeeees B

w6 P 0y  (@1-71)  (1.12) (7.13) * (7.14)

MAIL
SNORT
LIST

(7.15)

SHLECTION REFG
NEGOTIATE  OBTAIN REVISED  IF _REQUIRED,
CONTRACT AN IF REQUIRED QONTRA
(7.16) (7.16C) (7.17)

SO T AND
EVALUATE TECH
NICAL ANDCR
PRICED

(7.16)

*EOIQ m EXPRESSION OF INTEREST QUESTIONNAIRE.  USE STANDARD EQIQ FCRVI AND SCORING SHEETS CONTAINED IN SOP 0610 AS EXHIBITS 0, E AND F.

*AFN « AUTHORITY FOR NEGOTIATIONS,DOT/PF FORM 25A2G1 (1/81)) SC ALSO PARAGRAPHS 2.01 8 AND C OF SOP 0G10.

+sNOTE: IF NONEXEMPT SERVICES, COORDINATE WITH DOT/PF CONTRACTS ADMINISTRATION TO ODTAIN DOA GONOLRRENCE AND SIGNATURE.
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