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1/29/82

F U R T H E R :

D a t e :

Mr. Speaker: (Taken from calendar 1/29/82 and
returned to R u l e s .)

The Committee on RULES  has had HB 229

"An Act relating to employee overtime compensation; and providing 
for an effective date."

u n d e r  c o n s i d e r a t i o n  a n d

r e p o r t s  i t  b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :  

d o  p a s s  [ ] d o  n o t  p a s s

d o  p a s s  w i t h ^ a t i a c h e d  a m e n d m e n t s ( s ^ ^ ^[ ] 
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"An Act relating to employee overtime compensation; and providing for 
an effective date."
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Title "An Act r ela ti ng  to the Alaska Wage and Ho ur  A c t ; C o n 1 t a C t :  Dale Cheek

and p roviding for an effective date" 4 65 -4870 „

Judy K ni g h t-13 
4 65-2700

, •..... .. > • -v • / ..
\ The De pa r tm e nt  of Labor's e xi sting d e f i n i ti o ns  o f  "executive" and 

"a dm in is tra ti ve " employees, as set out in 8 A AC 15.910(1) and 8 AAC 
15.910(7) d o ,  In part,, base e li gi bil it y for exemption from  the Wage and 

Hour Act up on  a percentage o f  time in the em pl oyee's wor k week that is 

devoted to a ct ivities not d ir ec tl y or c l o s e l y  related to the p e rf or­

man c e  of  e x e c u t i v e  and ad mi ni strative duties. The D ep ar tment's d e fi ni­

tions are t a i lo re d  after provisions in the Federal Fair Labor Standards 

Act (29 C F R  541.1) which also tie e l i g i b il i ty  for e x em pt io n to the 

p er ce nt ag e o f  ti m e spent by an em ployee p erf orming no n- ad mi ni st ra ti ve 

or  n o n - e x e c u t i v e  duties. The Fair  Labor Standards Act provides that 

where st at e l a w  and federal l a w  are in confl ic t,  the l a w  with the 

s tri c te r o r  h i gh e r standard applies; a nd  beca us e the p ro po se d am en d- v-  

me nt  to A S  23.10.055(9) would render. Al as ka 's l aw less stringent than 

t h e  federal law, the state law wo ul d be p re-empted. The practical 

e ffect of s uc h  an amendment would p r o b a b l y  be that th os e employers who 

do not u nd e r s t a n d  the relationship of the federal and st at e laws will 

be found in violation of the o ve r-r i di ng  federal law. .

O  n  ' '
(L£ ' O  The p ro po se d  amendment t) AS 23.10.110, which extends dis cr et io n to the

courts in a w a r d i n g  liquidated da mages, would bring Alaska 's  law into 

c los e c o n f o r m i t y  with the Fair Labor S tandards Act; and the Department 

has no o b j e c t i o n s  to 1t. In fact, pr io r to a 1979 co u rt  decision 

(Alaska International Industries, Inc. v. Mussara) which ruled that 

li qu id at ed d a m ag e s are m a nd at or y under exi sting state law, the Depart­

men t  had n o t  pursued a liquidated dam ag es  award if there was a showing 

tha t the e m p l o y e r  had acted in good faith.

Bill No. CS for House Bill 229'—  Dat(i February 8, 1982

We do not, h ow ev er , feel that any a men dme nt  with res pe ct  to the award 

of l iq u id ate d damages should c a r r y  a r et ro ac ti ve  e f f e ct i ve  date. Many 

of the w ag e and overtime claims that are pending be fore the courts at 

this time, undoubtedly, have not been reviewed solely bec au se. of  the 

large b a c k l o g  of  cases before the courts; and to j eo pa r di z e an 

e mpl oyee's entitl em en t to liquidated d a ma ge s b ecause t he courts have 

not been a b l e  to provide a timely review, we feel, is arbitrary and 

unfair.

This bill is not in the best interest of Alaskan wo rkers; t herefore the 

d ep a rt m en t does not support this l eg is lation.

POSITION PAPRM/Department of Labor



FACT SHEET
CS FOR HOUSE BILL NO. 229 (RULES)

BY R E P R E S E N T A T I V E  D I C K  RA NDO LP H

The overall p u rp o se  of this bill is to bri ng  Alas ka  W ag e  and H ou r  law 

into a g r e e m e n t  w i t h  federal W a g e  and H o u r  law so that the employer/ 

e m p l o y e e  r e la t i o n s h i p  will be f ac i l i t a t e d  in ci rc um st an ce s w he re  

s e p ar a t e  b r an c h e st a b l i s h m e n t s  of bu si ne ss  exist, and to a l l o w  a court 

to w a i v e  d o u b l e  l i q u i da te d  dam ag es  pro vi si ons  in cases involving 

o v e r t i m e  pay w h e n  the c ou r t de te rm i ne s  t hat the em plo ye r ac te d in good 

faith.

S ec ti on  1 T h i s  s e c ti o n makes A l a s k a  law i d e n t i c ^ t o  

a l l o w i n g  e m p l o y e e s  w h o  are in sole  c har ge  of  an indep en de nt  business 

e s t a b l i s h m e n t  to be e x em p t f r o m  the w a g e  and ho u r a ct  r eg ardless of wha t 

p e r c e n t a g e  o f  the employees' w o r k i n g  hours are d ev ot ed  to a c tiv iti es  not 

d i r e c t l y  or c l o s e l y  related to the p e r f o r m a n c e  of  e xe cu ti ve  or  a d m i n i­

str a t i v e  a ct i vi ti es . C u rr e nt  A l a s k a  law mak es  the sole c har ge employee 

still s u b j e c t  to o v e r ti me  c o mp e n s a t i o n  pr o vi s io n s if the em pl o ye e  d e­

vote s m o r e  t h a n  20% of his w o r k  ti m e to n o n - e x e cu t iv e  or a d m i ni s tr at i ve  

duties. . - .. .

Si nc e t he  2 0 %  st nda rd  is d i f f i c u l t  or imp o ss ib l e to e st ab l is h and could 

s u bj e ct  the e m p l o y e r  to po ss i bl e d o ub l e l iq u id a te d dam ag es  if the e m­

ploy e e w e r e  to come back la te r and c l ai m he sp en t  m or e  than 20% of his 
ti me  on such a c ti v it ie s , ex is ti n g A l as ka  law v i r t u a l l y  w ip e s out any 

sole c h ar ge  ex ce pt io n.  T h e  u l t i m a t e  e ff e ct  is that e m p l o ye r s instead 

h ire m a n a g e r s  of s ep ar a te  brancii e s t a b l i s hm en ts  at r e l a t i v e l y  low hourly

w a g e  rates so as to m i t i g a t e  the e ff ec t of o v e r t i m e  provisions. This,

in turn, m ak es  m a n a g e r s  of b r anc h e s t a b l i s h m e n t s  u nh ap py  b e c au se  having 

r e s p o n s i b l y  w o r k e d  t h e i r  w a y  to a m an a g e r ' s  p o si t io n  the y f in d  t h e m­

selves b ei ng  paid at a low h ou r ly  w a g e  r a t h e r  tha n to have the f r eed om  

and p re s t i g e  of  n e g o t i a t i n g  a m o n t h l y  s a l a r y  or even in ce nt i ve  salary 

co ntract.

T he  " s o l e  c h arg e"  e x c e p t i o n  is p a r t i c u l a r l y  i mportant to e m pl oy er s and 

e m p l o y e e s  i n v o lv e d w i t h  small b r a n c h  e s t a b l i s h m e n t s  such as conven ien ce  

food b u s i n e s s e s  si nc e it is m o r e  e f f i c i e n t  f or  a m a n a g e r  to be able to 

act in o t h e r  c ap a c i t i e s  d ur il g peak w o r k l o a d  hours. T h e  s ol e  charge 

e x c e p t i o n  e x i s t e d  by re g ul at io n  in A la s ka  until a f ew  y e a r s  ego, at 

w h i c h  t im e  t h e  D e p a r t m e n t  of L a b o r  w i p e d  it o ut  w i t h  the 2 0%  regulation. 

T he  c h an g es  to l aw  u n d e r  se ct io n 1 b en e fi t  both the e m p l o y e r  and e m­

plo ye e as well as the c on s u m i n g  p ubl ic  by a l l o w i n g  t he m o s t  e f f i c ie nt  

b u s i n e s s  practices.

S e c ti o n 2 Bo th  c u r r e n t  federal and state l aw  p r o v i d e  for d o u b l e  li q ui­

date d  d am a g e s  if an e m p l o y e r  v io l a t e s  o v e rt i me  and o t h e r  pr o vi s io ns  of

w a g e  a nd  h o u r  law. Federal law, ho wev er , p ro vi de s t ha t  if a court of

law f in ds  t h a t  an e m p l o y e r  a ct e d in good faith w i t h  r e a s o n a b l e  grounds 

to b e l i e v e  his act w a s  not a v i o l a t i o n  of the F ai r  L a b o r  S t a n da r ds  Act 

then t he e m p l o y e r  o nl y  pays actual damages.



In o t h e r  wo rds, since A l a s k a  does not allow the "good faith" e xc ep ti on  

o f  d oub le  damages, eve n if an em pl o ye r  was told by the D ep a rt me n t of 

L a b o r  t hat he w as  a ct in g w i t h i n  the law, he wou ld  have to pay double 

d a m a g e s  iv it turns out the D e p a r t me n t of La b or  w as wrong.

T h e  federal "good faith" ex ce p ti on  is found in d if fer en t sections of law 

f r o m  the w a g e  a nd  h o u r  s ec ti on s from  which the A l ask a w a g e  and ho ur  act 

w a s  m o d e l e d  at the tim e o f  statehood. It is l ikely t hat A la sk a drafters 

i n te n de d  to f o l l o w  federal la w in drafting ou r w ag e and h o u r  law, but 

i n a d1 ?rtently n e g l e ct ed  to i nclude the "good faith" exception.

T h e  "good faith" e x c e pt i on  dees not grant the e m p lo y er  any special a d­

van ta g es  o v e r  the e mployee. It m er e ly  avoids in fle xi bi li ty  in d amages 

p r o v i si o ns  w h i c h  c ou l d r e s u H  in injustice by al lowing a court o f  law to 

d e t e r m i n e  w h e t h e r  t he  e m p l o y e r  acted in good or bad faith.

O n e  a d v an t ag e  to the S ta te  of A las ka  by passage of sec ti on 2 is that 

s i n c e  there is the p o s s i b i l i t y  of a finding of-, "good faith" by the court 

s e c ti o n 2 w o u l d  c r ea te  an e l em en t  o f  dispute w hi ch  w o u l d  al l ow  

s et t l e m e n t  o f  cases w i t h o u t  going to court. Presently, th e State of 

A l a s k a  holds m a n y  w a g e  and h o u r  claims of empl oy ee s in trust f o r  t hem 

w h i l e  it a tt em pt s to r e c ov e r the c la i m from  an employer. Since A l a s k a ’̂  

l a w  requires do uble d am ages, the state can settle for nothing less even 

if the em pl o ye e  a d a m a n t l y  w i s h e s  to settle. In such cases, the state 

m u s t  tell the e m p l o y e e  to pur sue ^h is  claim on his own. W i t h  pass ag e of-; 

s e ct i on  2, the D e p a r t m e n t  of L a bo r can now settl e cases m or e  e as il y  wit h 

em pl oyees' consent. • :



MEMORANDUM

TO: Billy Berrier, Director
Division of Legal Services

FROM: Rep. Jack Fuller, Chairma^t^/L-
House Rules Committee [)[

DATE: February 9, 1982.

House of Representatives
Committee on Rules

Pouch v 
State Capitol 

Juneau, Alaska 99811Official Bu8ineaa

Please prepare a revised Rules CS for HB 229 with the following 
changes over the draft Rules C S :

Page 2: DELETE Sections 3 and 4.

Thank you.
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HB 229

The State Affair* Committer haa had HOUSE BILL NO. 229 (re­
lating to employee overtln* compensation; eff. date) under 
consideration and a majority of the committee recommend that 
it be replaced with COMMITTEE SUBSTITUTE FOR HOUSE BILL NO. 
229 (SA):

"An Act relating to the AlaaVa Wage and 
Hour Act; and providing for an effective 
date"

HOUSE JOURNAL January 25, 1982

HB 229 cont*d

and that It do paaa. Concurring: Metcalfe (Chairman). nbood
and Fanning. Not concurring: Miller and Ilrown had no recom-
tnendat ion*

Reor-aentatlvc Adaraa moved and asked unanimous consent 
Finance referral be waived. There being no objection, It was ao
ordered.
HB 229 was referred to the Rilea Committee for placement on the 
calendar.

c

HB 229

Representative Halford moved and asked unanimous consent that 
HOUSE HILL NO. 229 (relating to employee overtime compensation; 
eff. date) which was first on today's calendar be returned to 
the Rule* Committee for further consideration.

Representative Rogers objected nno moved and naked unanimous 
consent that HB 229 Lr refr red to the Labor A Commerce 
Committee.

Representative Halford objected.

The Speaker stated that the motion was out <:f order since there 
was a previous motion pending before the House.

Representative Rogers withdrew hla motion.

Representative Rogers moved to amend Representative Halford's 
motion and refer 1IB 229 to the Labor A Commerce Committee.

' ■ '



192 HOUSE JOURNAL January 29, 1982

HB 229 (cont’d)

Representative Randolph objected.

The question being: "Shall the motion to amend Representa­
tive Halford'a motion and refer HB 229 to the Labor & Commerce 
Committee paaa the House7" The roll was taken with the fol­
lowing result!

Yeas: ' Buchholdt, Clocksln, Cotten,
Duncan, Gardiner, Malone, Miller,
Moss, Rogers, Smith, Vaska, Zharoff

Nays: 24 Abood, Adams, Anderson, Barnes,
Bettlsworth, Bylsma, Carney, Cato, 
Chuckwuk, Cuddy, Fanning, Fuller,
Halford, Haugen, Hayes, Hurlbert,
Martin, Meeklns, Metcalfe,
Montgomery, O'Connell, Phillips,
Randolph, Sutcliffe

Excused: 4 Bclrne, Brown, Freeman, CrusBcndorf.

Absent: 0

Representative Miller was voting In Representative Brown's 
station.

And ao. Representative Rogcrj' amendment to the motion failed.

Representative Rogers withdrew his objection to the original 
motion by Representative Halford. There being no further 
objection HB 229 was returned to the Rules Committee.

  ;
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C i t y  /  S t a t e
•Neighbors 
•Tell It to Bud 
•Business

S lo p e  e m p l o y e e s  s u e  f o r  $ 1 5  m i l l i o n  o v e r t i m
by Paul Epler
Tin.** W riter

Alaska-bared employees of an in­
ternational oil industry sendee con­
tractor are seeking more than (15 
million in damages against the com­
pany because of the company’s over­
time pay policy.

In a class action suit filed in Supe­
rior Court here an estimated 200 em­
ployees of Dresser Industries Inc. 
have asked the court to award them 
more than $5 million in back wages 
that they say they would have 
earned If overtime had been 
computed properly. They are seek­
ing an additional $10 million in puni­

tive damages for the company’s fail­
ure to pay proper overtime despite 
On Alaska Supreme Court ruling re­
quiring them to do so.

Dresser industries is an Interna­
tional business that contracts with 
oil companies to service oil wOlls in 
Alaska.

The suit is based on a state De­
partment of Labor regulation re­
garding the way In which overtime 
should be paid and a previously 
tested case.

Dresser Industries, according to 
documents on file in Anchorage Su­
perior Court, operates «n a “ flexible 
wori' week," a.pracilce declared 111>

gal by the Alaska Supreme Court.
Michael A. Barcott, the attorney 

representing the employees, said 
employees of Dresser Industries 
were given a base pay of $400 per 
week but that the “base" hours 
worked varied from employee to em­
ployee. For instance, he said, an em­
ployee who worked 50 hours per 
week would receive overtime based 
on an $8 per hour wage while another 
employee who worked 100 hours per 
week would receive overtime based 
on $4 per hour wage.
. It’s not uncommon for Dresser 

Industries employees to work 100 to 
150 hours per week on the North.

Slope, he said.
Barcott said the flexible work 

week has been a common practice in 
the past for oil field employers. But. 
in 1978, the Alaska Department of 
Labor, placed restrictions on the 
manner in which overtime could be 
paid, making the flexible work week 
illegal.

Several other North Slope con­
tractors besides Dresser Industries 
apparently still use the flexible work 
week, Bari or >aid.

One Dresser employee, Harley 
Woody, took the company to court 
two years ago on the same issue — 
the way in which they were comput­

ing overtime.
The* Alaska Supreme Court found 

that the fle?dble work week method 
was Illegal and awarded Woody 

• $4,000 In back pay for the time he 
,was employed by Dresser.

Dresser Industries, which ’the em­
ployees allege has not changed their 
policy despite the court ruling, has 
appealed the ruling to the U.S. Su­
preme Court. The nation's highest 

. court has not yet indicated whether 
It will hear the'  . ‘9.

■ The class action suit against 
Dresser Industries includes two 
classes of people:

— "All past and present em­

ployees (of Dresser) who have 
employed in the **ate of Alaski 
paid wages under the flexible 
week."

— Ark Dresser employees 
have beet: paid bonuses and 
time based on the bonuses, a 
tlce the company has empl 
since November,

In addition to the $15 millh 
damages, the employees are a; 
the court to declare invalid D 
er’s current method of calculi 
overtime pay.

John Martin of Dresser Atlas 
this morning "we’ve got absoli 
no comment" on the lawsuit.
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HERBERT L. FAULKNER (1B32-1972) 
FRANK M OOOGAN (1923-1977)

LAW OFFICES OF

FAULKNER, BANF1ELD, D O O G A N  &  H O L M E S
A PROFESSIONAL CORPORATION 

DENALI TOWERS NORTH 
2550 DENALI STREET, SUITE 700 
ANCHORAGE, ALASKA 99503 

(907) 274-0666 
TELEX: 090-26-455

8 -  933
February 4, 1982

JUNEAU O FFICE
SUITE 201,311 FRANKLIN STREET 
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(907) SJ6-22.0 
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LAW RENCE T. FEEN EY  
CH ARLES N.DRENNAN 
ANTHONY M. SH O LTY  
JAMES R WEBB 
JOHN F. CLO UGH

The Honorable Hugh Malone 
Pouch V
Juneau, Alaska 99811

Re: C.S.H.B. 229

Dear Representative Malone:

I have had the opportunity to review C.S.H.B. 229 
which has been introduced in this legislative session. I am 
particularly concerned with Sections 2 and 3 of that Act.

I have filed suit in the Superior Court for the Third 
Judicial District at Anchorage against Dresser Industries,
Inc. This suit has been brought as a class action and I 
enclose a copy of the complaint for your perusal. As you can 
see, this is a c_aim under the Alaska Wage and Hour Act and it 
is our contention that appr iximately $5,000,000 in past due 
overtime wages are owed to employees and former employees of 
Dresser Industries, Inc. As an initial matter allow me to 
express my dismay at the fact that for years many large 
employers in this state have acted in violation of the 
regulations of the Department of Labor at the expense of 
employees. Now having been caught by the Alaska Supreme Court, 
they have apparently come to the legislature for assistance in 
extricating themselves from their own misdeeds.

As you are undoubtedly aware, the present Alaska Wage 
and Hour Act contains a provision in A. 23.10.110(a) providing 
that if it is determined that an employee is entitled to back 
wage, that an additional equal amount is provided as liquidated 
damages. Thus, if one of the Dresser employees was underpaid 
by .'55,000.00 in wages, he would be entitled to receive 
$10,000.00 upon a favorable judgment.

Additionally, AS 23.10.110(c) includes a provision 
that if an employee is successful in an action, he is entitled 
to costs and reasonable a t t o r n e y s 1 fees to be paid by the 
defendant.
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C.S.H.B. 229 c o n t a i n s  in S e c t i o n  2 a p r o v i s i o n  that 
a p p a r e n t l y  would have the e f f e c t  of i n t r o d u c i n g  a "good faith" 
d e f e n s e  to a c tions for d ouble d a m a g e s  and c o s t s  and a t t o r n e y s '  
fees. In addition, Sect ion 3 of the C o m m m i t t e e  S u b s t i t u t e  
states that it a p p l i e s  to a c t i o n s  "that have not be en c o m p l e t e d  
on the effect ive date of this Act." Thus, as I read C . S . H . B .  
229, it a t t empts to r e t r o a c t i v e l y  limit d a m a g e s  w h i c h  m a y  be 
recovered in wage and hour c l a i m s  in a d d ition to p r o v i d i n g  a 
change in future cases.

I have some g e n e r a l  ' ’mme n t s  c o n c e r n i n g  the w i s d o m  of 
the bill per se and s p e cific . a m e n t s  c o n c e r n i n g  the e f f e c t  of 
that bill on the litig a t i o n  v i p r e s e n t l y  is p e n d i n g  a g a i n s t
Dresser Industries. For the yose of c o n v e n i e n c e  I will
separate those two di scussions.

THE BILL G E N E R A L L Y

1. Good Faith D e f e n s e / D o u b l e  D a m a g e s.

The inclusio n of a good faith defense to the d o u b l e  
d a mag es p r o v i s i o n  of the Alaska Wage and Hour Act will b ring 
the A l a s k a  Wage and Hour Act into c o n f o r m i t y  w i t h  acts of 
several jurisdictions. There c e r t a i n l y  are bona fide argument'* 
that can be made both for and a g a i n s t  such a p r o v i s i o n .  F r o m  
the e m p l o y e r ' s  standpoint, it m a y  seem harsh to r e qu ire an 
employer who has acted in good faith to pay twice w h a t  the 
employe e w ould  have ea:ned had his w ages been p r o p e r l y  
c a l c u l a t e d .

On the other hand, from the p o i n t  of v i e w  of the 
employee, it is c e r t a i n l y  true that it m a y  be d i f f i c u l t  in 
small cases to ob tain c o u n s e l  to pursue an a c t i o n . ! /  The 
inclusion of a d ouble d a m a g e s  p r o v i s i o n  will a s s i s t  e m p l o y e e s  
in o b t a i n i n g  legal redress. A dditi o n a l l y ,  of course, there is 
something to be said for a d e t e r r e n t  in a wage and hour act.
In the give and take of l i t i g a t i o n  it f r e q u e n t l y  is very 
d i f f i c u l t  to d i s p r o v e  an e m p l o y e r ' s  c l a i m  that it was

! /  For cases which involve less than $5,000 the A t t o r n e y  
General can m a i n t a i n  an a c tion for the employee.
AS 2 3.10.110(b), 8 A AC 15.175(b).
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acting in good faith and the inclusion of a double damages 
provision without a good faith defense adds a substantial 
deterrent to those who might be inclined to stretch the meaning 
of the Alaska Wage and Hour Act. Finally, the good faith 
defense will substantiallv prolong all wage and hour claims as 
employers will have the financial ability to present che 
numerous factors that will provide a good faith defense. This 
will both delay the employee's recovery and increase his 
expense.

I am certain that organized labor will properly point 
out the difficulties inherent in adding yet one additional 
complicating factor to all cases which are vrought for overtime 
wages.

2. Retroactive A p p l ication.

Generally I believe the retroactive application of the 
good faith defense provided in C.S.H.B. 229 may*run afosl of 
constitutional principles. A substantial argument can be made 
for the proposition that an employee employed prior to the 
passage of C.S.H.B. 229 had the then existing provisions of the 
Alaska Wage a.-vd Hour Act incrrporated into his contract of 
hire. That contract of hire then would have included the 
double damages provision presently existing in AS 23.10.110(a), 
as well as the costs and attorneys' fees provision of 
AS 23.10.110(c). If the legislature passes the retroactive 
application section of C.S.H.B. 229, it may be seen as the 
State infringinr on the contract of hire. Such action is, of 
course, unconstitutional under the United States Constitution. 
See g e n e r a l l y , Trustees of Darmouth College v. Woodward 4 
W h e a t . 518, 4 L.F.d.2d 629 (1819); State Workmen's Compensation 
Board v. D e l a n e y , 615 P . 2d 5, 7 (1980). Thus, if this 
provision is passed, it will face constitutional challenge.

EFFECT OF C.H.S.B. 229 OH 
ESHLEMAH V. DRESSER INDUSTRIES

While I cannot imagine that Dresser was acting in good 
faith in violating an express provision of the Alas,.a 
Administrative Code, C.S.H.B. 229 will substantially increase 
the costs of that litigation. Allow me to explain.
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1. Go od Faith D e fense

The good faiti sfense i ntroduced by C.S.H. B* 229 w i l l  
be e x c e e d i n g l y  d i f ficul for Dresser Indust r i e s  to e s t a b l i s h  
in the p r e s e n t l y  p e n d i n g  l'tigation. D r e s s e r ' s  pay s c a l e  was 
in a b s olu te v i o l a t i o n  of an exist i n g  A la ska regulation. It is 
beyond c o m p r e h e n s i o n  that Dresser could e s t a b l i s h  that its 
m e t h o d  was a d o p t e d  "in good faith." Clearly, a p a y m e n t  m e t h o d  
in v i o l a t i o n  of an A l a s k a  r e g u l a t i o n  is not the kind of p a y m e n t  
which is e ncomp a s s e d  in the "good faith" d e f e n s e  p r o v i d e d  by 
C.S.H.B. 229. I c e r t a i n l y  b e li eve that a s t a t e m e n t  to that 
e f f e c t  should be c o n t a i n e d  in the l e g i s l a t i v e  h i s t o r y  of this 
amendment. Thus, to the extent there is a good faith d e f e n s e  
w hich may apply to the p r e s e n t l y  p e n din g litigation, I w o u l d  
hope thc't it w o u l d  not affect the ultimate outcome.

It is o b v i o u s l y  true, noneth eless, that Dresser 
Indust ries vill assert a good faith d e f e n s e  in the p r e s e n t l y  
pending litigation, should C.S.H.B. 229 be adopted. T h a t  is an 
issue w h i c h  will involve a c o m p l e x  fact finding p r o c e s s  and 
will s u b s t a n t i a l l y  p r o l o n g  and d e l a y  this lawsuit as w e l l  as 
all other c laims for o v e r t i m e  wages. It is p r e c i s e l y  t h i s  type 
of d i s a d v a n t a g e  to the e m p loyee w h i c h  renders the i n c l u s i o n  of 
a good faith d e f e n s e  somew hat unfair to the employee. If the 
good faith d e fen se is asserted in the p r e s e n t l y  p e n d i n g  
litigation, if may p r olong  by six m o n t h s  to a year the u l t i m a t e  
re s o l u t i o n  of this case anc.i c e r t a i n l y  will p r ovide an issue for 
Dresser Indust r i e s  to appeal to the Alaska Supreme Court. To 
those e m p l o y e e s  of Dresser Industries who are a w a i t i n g  w.a.ges 
which c l e a r l y  are due to them under the terms of the A las ka 
Wage and Hour Act, inclu sion of this d e fense by the l e g i s l a t u r e  
at this point in time would be v e r y  unfair.

2. R e t r o a c t i v e  Application.

The e m p l o y e e s  of Dresser I ndustr ies were paid under a 
formula which was d e c l a r e d  illegal by the Alaska D e p a r t m e n t  of 
Labor. That p a y m e n t  m e t h o d  o c c u r r e d  over a three year time 
period. If those e m p l oyees are now told that the law w h i c h  
de c l a r e d  this a ctio n illegal and p r o vided d oub le d a m a g e s  has 
been c h a n g e d  r e t r o a c t i v e l y  to effect their lawsuit, they wo uld 
indeed have good cause for e x t r e m e  s i n i c i s m  c o n c e r n i n g  the 
g o v e r n m e n t  of this State. A l t h o u g h  I do not a n t i c i p a t e  that a 
retroa c t i v e  a l l o w a n c e  of a good faith d e f e n s e  w i l l  c h a n g e  the 
u l t i m a t e  o u t c o m e  of the litigation, it will make that p r o c e s s
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s u b s t a n t i a l l y  m o r e  d i f f i c u l t  for these e m p l o y e e s .  VJhen asked 
to e x p l a i n  to t hem h o w  it is p o s s i b l e  that the l a w  u n d e r  w h i c h  
they w o r k e d  has bee n c h anged to p r o v i d e  them w i t h  l e s s  of a 
r e m e d y  than the l e g i s l a t u r e  o r i g i n a l l y  in tended t h e m  to have, I 
will be e x t r e m e l y  hard p r e s s e d  to p r o v i d e  an answer. It is for 
p r e c i s e l y  this r e a s o n  that the U n i t e d  S t a t e s  C o n s t i t u t i o n  
p r e v e n t s  the i mpair m e n t  of c o n t r a c t s  b e tween p a r t i e s  by the 
l e g i s l a t u r e s  of a state.

CONCLU S I O N

I have not had the oppo rt u n i t y  fully to a n a l y z e  all of 
the legal r a m i f i c a t i o n s  of C.S.H.B. 229. I p r o v i d e  these 
th o ug hts to you w i t h  the hope that it a s s i s t s  y o u  in your 
c o n s i d e r a t i o n  of this bill. If I c a n  be of any f u r t h e r  
assistance, p l e a s e  do not he sitate to call. On b e h a l f  of the 
m a n y  D r e ss er Indus t r i e s  emplo y e e s  who have bee n i l l e g a l l y  paid 
under the laws of the State of Alaska, I r ema in a t  your 
disposal.

V e r y  truly yours,

FAULKNER, B A N F I E L D ,
D O OGA N &

By:

MAB/kl

. I
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