


97th Congeem ) HOUSE OF REPRESENTATIVES ( Repobt
1st. Session ) [ NO. 97'228

MARINE MAMMAL PROTECTION ACT AMENDMENT

Seftemdeb 10, 1081.—Committed to the Committee of tho Whole House on the
State of the Union and ordered to be printed

Mr. Jones of North Carolina, from the Committee on Merchant
Marine and Fisheries, submitted tho following

REPORT

[To accompany II.R. 408-1]

[Including cost cutlmuto of tho Congressional Budget Oflico]
* o *

Tho Committee on Merchant Marino and Fisheries, to whom was
referred the bill JII.1t. 4084) to improve tho operation of tho Marine
Mammal Protection Act of 1972, and for other purposes, having con-
sidered the same, report favorably thereon with an amendment and
recommend tluit the bill us amended do pnss.

The amendment is os follows:

Strike out all after the enacting clause and insert the following:

Section 1 Optimum Sustainable Population.

(a) Basic Amendment—Paragra h (8) of section 3 of tho Marine Mammal
Protection Act of "1)72 (10 U.S.0. 1302(8 ) (which Act shall hereafter In this Act
be referred to ns the "Act of 1072") Is repealed.

(b) Coneoiimino Amendments.—(1) Sectlon 2(0) of the Act of 1072 (10U.S.O.
1301(0)2I Is amended by striking out “optimum carrying eupaclty” and Inserting
In lieu thereof "enrrylng capacity".

2) Section 3 of the Act of 1972 (10U.S.C. 1302) is further amended—

A) by amendmg parag raph (? to read us follows:

"(1) The term depletlon or 'depleted* means auy ense In which—

"(A) tho Secretary, after consultation with the Marine Mammal Commis-
sion nnd the Committee of Sclcnlllic Advisors on Mnrlne Mammals established
under title Il of this Act, determines that a spccica or population stock Ib
below Its optimum sustalnublo population;

"(Bl) a Slate, to which authority for the conservation und management of
n specleH or population stock Is transferred under section 100, determines thut

such species or stock Is below its optimum sustainable imputation; or

"(O) a spccles or imputation stock Is listed ns an endangered species or n
threatened species under the Endangered Siwcies Act of 1073.";

(B) by striking out "tho optimum carryin ca acity of their habitat" In
pnrngrnph (2) and Inserting in lieu (hereof r optimum sustainable
population™;

(0) by rcdeslgiiuting paragraphs (0) through (15) ub paragraphs (8)
through (14), respectively;
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(D) by striking out “optimum carrying capacity” In paragraph (8) (as so
redeslguated) and Inserting In lieu tliereot “carrying capacity”; and
(E) by amending paragraph (13) éas so redesignated) to read as follows:
"(13) The term ‘United States’ Includes the several States, the District of
Columbia, the Commonwealth of Puerto Rico, the Virgin Islands of the United
States, American Samoa. Guam, and the Northern Mariana Islands.”.

SkC 2. MOKATOIIUM ON 'fAKIKO AND liiroilTINO Maiiine Mammals.

Section 101 of the Act of 1072 (10 U.S.C. 1371) Is amended—
1) E)K)amending subsection (a)—

by striking out the first four sentences of parngruph (2) and

Inserting in lieu thereof tho following: "(2) Marine mnmmnls may be
taken Incidentally in the course of commercial fishing operations nnd
permits may be Issued therefor under section 101 subject to regulations
prescribed by the Secretury In accordance with section 103. In any event
it shull be the Immediate goal that the Incidental Kkill or Incidental
serious Injury of marine mammals permitted in the course of commer-
cial fishing operations bo reduced to lusigulficant levels approaching
a zero mortality and serious injury rate; provided tlmt thiB goal shall
lie satisfied In the case of the incidental taking of marine mammals In
the course of purse seine fishing for yellowllsh tuna by a continuation
of the application of the best marine mnmmul safety techniques and
equipment timt ure economically nnd tcehnologleu’ly practicable.”,

(U) by striking out “is classified ns belonging to an endangered species
or threatened species pursuu it to tho Endangered Species Act of 1073 or”
paragraph (3)(B),nud

(C) by adding at the end thereof the following new paragraphs:

"(4) (A) During any period of 0 consecutive years, the Secretary simll allow
the Incidental, but not the Intentional, taking by citizens of the United Stutcs
while engugling In commercial fishing operations, of sinnll ‘numbers of marine
mummals of a species or population stock that Is not depleted If the Secretury,
after notice nnd opitortuidty for public comment—

“(1) Unds that the total of such taking during such 5-year period will
liuve a uegligllde Impnct on such species or stock; and

“(11) provides guidelines pertaining to the estublti'iment of a cooperative
system Miuong the fishermen Involved for the monitoring of iuch taking.

“(It) Thba Secretary shall withdraw, or suspend for a time certain, the
permission to rnke murine mnmmuls under subparagraph (A) If the Secretary
finds, after notice and opiwrtunity for public commeut, that—

“(1) the tnking allowed under subparagraph (A) Is Imvin more than
a negligible Im[)act on the species or stock concerned ;or
"(11) the policies, purposes nnd goals of this Act would lie better served
throu%h the ap&l}ication of this title without regard to this subsection.
Sections 103 nnd 101 simll not apply to the tnking of marine mnmmuls under
the uuthorlty of this para?raph. . .

"(5 Upon request therefor by citizens of the United States who engage
In n specified activity (other timn commercial fishing) within a specified gco-
graplilcal region, tho Secretary slmll allow, during periods of not more timn five
consecutive years each, the Incidental, but not Intentional, taking by citizens while
engaging la timt activity within timt region of small numbers of mnrino mammals
of u species or Populatlon stock that Is not depicted If the Secretary, after notice
(In the Federal Register and In newspapers of general circulation, nnd through
appropriate electronic media, In the coastal areas timt may be affected by such
activity) and opixirtunlly for public comment—

‘(1) finds tImt the total of such Inking during each 5-ycnr (or less) period
concerned will have a negligible Impact on such species or stock nnd Its habi-
tat, and on the availability of Hiielt species or slock for taking for subsistence
uses pursuant lo subsection (h) or section 1011(f) | and

"(Il) prescrliH's rcgiilnllons setting forth—

"(1) peimissibin iucllioilh of taking pursuuut lo such activity, and
oilier means of effecting the least practicable adverse Impact on such
species or stock and Its habitat, paying particular attention to rookorles,
mating grounds, and areas of sbnlinr tilgullleanco; and

I:_(I 1) requirements pertaining to the monitoring and reporting of such
taking.

"(B) The Secretary sliull withdraw, or suspend for a time certain (either on
an Individual or class basis, as appropriate) the permission to take marine
mammals under subf)aragraph (A) pursuunt to a specified activity within a
siiecltled geographical region if the Secretary finds, after notice and opiiorlunlt
for public comment (us required under subparagraph (A) unless subparagrap
(O) (I) applies), that—

(1) the regulations prescribed under subparagraph (A) regarding meth-
ods of taking, monitoring, or reimrtlug are not being substantially complied
with by u i>erson engaging in such uctlvity; or

"(1D the taking ullowcd under subparagraph (A) pursuant to one or more
activities within one or more regions Is having, or may huve, more than a
negligible impact on the species or slock concerned.

"(C) (i) The requirement for notice and opportunity for public comment in
subparagraph (11) shall not apply in the cuse of a suspension of permission to
tuke if the Secretary determines that an emergency exists which poses a signifi-
cant risk to the well being of the species or stock concerned.

"(I1) Sections 103 and 104 sIimll not apply to the taking of mariue mammals
under the authority of this paragraph.”;un i

(2) hy amending subsection (b)—

(A) hy amending the matter preceding paragraph (1) to read as follows:
"Except us provided la section 100, the provisions of this Act shull not apply
with respect to the tuklug of nay marine mammal hy any Indiau, Aleut, or
Eskimo who resides In Alnsku and who dwells ou tlu- coast of the North
Pacific Ocean or the Antic Oecun If such taking—", and

(B) by amending puiagruph (1) to rcud as follows:

"(1) Is for subsistence purposes; or".

Sec. 3. I'ltomurrioNs anh Penalties.

- (w) szto(;numoNS.— (1) Ssection 102(a) of the Act of 1072 (10 U.S.0.1372(a) »
is amended—
(A) hy Inserting "100," Immediately after "101," In tho matter preceding
paragraph (1);
(ID hy redesignating purugraph (4) aH paragraph (5); and
| (0) hy striking out paragraph (3) and Inserting In lieu thereof the fol
owing:
“(3) for na?/ person, with respect to any marine maternal taken In viola-
tion of this title, to possess thut mummcl or nay product fram thut mammal;
"(4) for any person to transport, purchase, sell, or offer to purchase or
sell any marine mammal or marine mammal product; and”.

(2) Section 102(h)(3) of such Act Is amended hy striking out "or which 1ms

been listed us an endangered species or threatened species pursuant to the En-
dangered Species Act of 1073”.
3) Section 102(d) (1) of such Act Is amended h strikini; out "or endangered".
b) Penalties.—Section 105(a) of the Act of 1072 (10 U.S.O. 1375(a)) is
amended hy Inserting "(1)" immediately after "(n)." and hy inserting at tho eml
thereof the following new imragraph:

“(I’) In any case Involving nil alleged unlawful Importation of a murluo mam-
mal or marine mammal product, If such Importation Is made hy an Individual for
his own personal or famil¥ use (which does not Include Importation as mi ue-
coiiiinoilnllon to olhers or for sule or oilier commercial use), tho Secretury may,
In lieu of Instituting a proceeding under paragraph (1), allow tho Individual to
abandon lhe nmuiuiul or product, miller procedural) to ho prescribed by tho Score-
lury, lo lhe enforcement olllcor at the port of entry.”.

Sec. 4. State Manaokment.

< I) Ti ANHi.cn oc Manaiikmknt Aiitmoiiitv.- Heellon Kill if the Ae» of 1U72
(tfill N.C. 13711) Is amended—

(1) bP/ I‘ciIcH(IjgnnIIng hulihcclloiim (u) and (d) as hiilihccMiiih (k) mnl (1),
vesneellvely; mi

) by striking out subi,tfctlonn (u) nnd <b) mid Inserting In Hen thereof
the BiBuirg 9 (u) ) g
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“See. 100 (u) No State may enforce, or attempt to enforce, any State Inw or
regulation reluting to the tnkIng of any species (which term for pnrposea of tills
section Includes any imputation slock) of marlue mammal within the State un-
less the Sccrr'ury 1ms transferred authority for the conservation nnd manage-
ment of that himtlch (hereinafter referred to In this sectlon as ‘management
authority') to the State under subsection (b) (1),

“(h)(1) Subject to paragraph (2) and subsection (f), the Secretary shall
transfer management authority for a species of marine mammal to a State If the
Secretary finds, after notice and opportunity for public comment, that the State
has developed and will Implement n program for the conservation and manage-
ment of the sjiecles—

“(A) Is consistent with the purposes, policies, and goals of this Act and
with International treaty obligations;

irsy requires that all taking of the species be humnne;
‘(G) does not permit the taking of the species unless and until
“(lI) the State lias determined, under a process consistent with the
standurds set forth In subsection (c)—
“(1) timt the Bpecles Is at its optimum sustninnble population
(hereinafter In this section referred to ns ‘OSP’), and
"(IT) the maximum numb. r of animals of that species that may
he taken without reducing tin species below Its OSP, nnd
"(11) the determination required under clause (1) Is final and Imple-
mented under State law, and, If a cooperative' allocation agreement
for the species Is required under subsection (d) (1), such an nceement
Is Implemented;

"(D) does not (tcrmlt the taking of a number of unimnls of the species
Hint exceeds the maximum number determined pursunnt to subpnrngrnph
(G)(1)(H), nnd. In the enso of tnking for subsistence uses (ns defined In
subsection  (f)(2)), docs not permit the tnking of u number of nulmals
Ihnt would lie Inconsistent with the maintenance of the species at Its OSP;

"(10) does not permit the taking of the species for scientific resenrch and
public display purismes, except for taking for such puriwises that Is under-
taken by, or on lielmlf of, the State;

"(F) provides procedures for acquiring dntn, nnd evaluating such data
and other new uvi-’-nce, relntlng to the OSP of the species, and the maxi-
mum lake Hint w. .ml maintain the species at that lovcl, and, If required
on lho basis of such ovnliiallon, for auiendlug determinations under suh-
paragraph (C)(1);

"(G) provides procedures for the resolution of differences between the
State nml the Secretary that might arise during the development of u
cooperative allocation agreement under subsection (d)(1); and

"(11) provides for tho submission of nn annual report to tho Secretar
regarding the administration of the program during the ngiortlug period.

"(2) During the iieilod between the transfer of maniigcmciit. authority for
a species to a State under paragraph (1) and the time at which the Implemen-
tation requirements under paragraph (1)(0)(1l1) are compiled with—

"(A) the State program shall not apply with rt-spcct to the taking of
the Hl>ccles within the State for any punmse, nr undor any condition,
provided for under Hcctlon 101; nnd

“(B) tho Secretury shall continue to regulate, under this title, all takings
of the gK*cleH within the St-.;,".

"(3) After the dclcrmlinatlor. rcqr'rcd under paragraph (1) (G)(1) regarding
u sHcles Is final and Implemented n. der State law and after n cooperative
allocation agreement, described In suhecclinii (d) (1), If required, Is Implemented
for such sM*cles—

"(A) such determination shall be treated, f-r purisises or applying this
tlllo beyond Ihe territory of the State, as a deteradmitlon li.adn In accordance
with section 101 and ns an apﬁlicable waiver under section me'n ;

“(H) Ibc Soer.dnry nbnll tcguhile, without regard to tills si-cl lon other ttia-.
_thodn'\i/:oenllniei siioellled under such an agreement, Hel taking of tho
igssdeM—
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“(1 Incidentally in the course of commercial fishing operations
(whether provided for under section 101(a)(2) or (4)), or In the
course of other specified activities provided for under section 101(a)
(5), In the zone described In section 3(14) (B), and

*(I1) for HcluntlUe research or public display purposes (other than by,
or on heliulf of, the State), except thut uuy taking uutliorlzed under
a permit issued pursuant to section 101(a)(1) after the date of the
enactment of the 1081 amendment to this suhsectb i allowing the
removal of live animals from habitat within the State shall not be
effective If the State agency disaﬁproves, within 30 duys after the
date of Issuance of-the permit, such taking ns being Inconsistent with
the State program; and

"(C) section 101(b) shall not appgl.

“(c) The State process required uuder subsection (b)(1)(C) must comply
with the following standards:

“(1) The State agency with management authority for the species (here-
inafter In this section referred to as the ‘State agency’) must make an
Initial determination regarding the factors described In clause (1) of timt
suhuectlon. The State agency must identify, nnd make nvallahle to the public
under reasonable circumstances, the documentation supporting such Initial
determination. Unless request for u hearing under paragraph (2) regarding
tho initial determination Is timely made, the initial determination shull be
trcutod us final under State law.

“(2) The State agency slmll provide opportunity, at the request of any
Interested party, for a hearing with respect to the Initial determination
made hy It under paragraph (1) at which Imerested parties may—

"(A) present oral and written evidence In support of or agaluBt such
determination; nnd

"(1t) crOBB-oxnmino persons presentingcvldonco at tho hearing.

The Stato ugeucy must give public notice of the hearing and make available
to the public within a reasonable time before commencing the hearing n
list of the witnesses for tho State uiul a general description of the docu-
mentation nnd other evidence that will he relied upon hy such witnesses.

"(3) The Hinto agency, solely on the ImsIH of the record developed ut n
hearing held pursuant to purugrnph (2), must make a decision regarding Its
Initial determination under urngirnpli (1) nnd simll Include v Ith the rec-
ord n Ntnlement or the lindlugH nml conclusions, and (bo reitHon or basts thore-
for, oil all material Issues.

"(4) Opportunity for Judicial review of the decision made by the Stnto
agency on the record under paragraph (3), under scope of rcvlow equivalent
to thut provided for In section 700(2) (A) through <E) of title 5 United
Slates Code, must lie nvallnblo under Stutc Inw. The Secretary may not
Initiate Judicial review of any such decision.

"(d) (1) If (he range of a spechs with respect to which a determination under
paragraph (1) (G)(1) of suhnectl >u (b> Is made extends beyond the territorial
waters of Hie Slate, Hie State agency and the Sccrctnry (who shall first coordi-
nate with the Marino Mammal Commission nnd the appropriate Regional Fishery
Management Council established under ruction 802 of tho Act of April 13, 1070
(1U U.S.C. 1802)) ahull enter Into n cooBerative allocution ngrccmcut providing
procedures for ulloeiitlug, on a timel asis, such of the number of nnimnls,
as determined under paragraph (1) (C) (I) (1) of subsection (b), as may ho
appropriate with priority of allocution being given firstly to Inking for subsist-
ence_uses In the ease of the Sla’o of Alaska, and secondly lo taking forfur 0ses
provided for under nuciioii 101(e) within the zone described 1 section 11(H) (s ),

“(2) If the State agency requests Hie Secretury to rogiilnlo the taking of a
species |o which paragraph (1) nppllcs within the zone described In accllou
3(1-1) (1) for ubslslcnce uses or for hunting, or both, In n manner consistent
with the regulation hy tho Stulo agency of such taking within the State, Hie
Secretary slmll adopt, and enforce within such zone, such of Hie Slate ngeucY’s
regulatory Prows_lons as Hie Heor-'tary considers to lie consistent with 1ds ndmin-
Islrailim “of section 101 (a) wllliiii such zone. The Secretury slmll adapt such
provisions through the Issuance of regulations under section 553 of tlllo (1, United



States Codo, and with respect lo neh issuance tin* Regulatory Flexibility Aet,
tho Paperwork Reduction Act, Executive Order No. 12201, dated February 17.
1081, nnd the JIO-diiy notice requirement In subsection g ) of nhiicli section 553
Hbnll not appl)(]. For purposes of sections 105, 1(H), nnd 107, such regulations nliiill
be treated as having been Issued under thin title.

“(e)(1) Subject to paragraph (2), the Secretary ahull revoke, after oppor-
tunity for a bearing, any trunafer of uianagenieut authority made to a Slate
under Hubaeellon (b)(1) If tho Secretary linda that the State program for the
conacrvntlou and management of tho species concerned Is not being fmplr .oented,
o* I» being Implemented In a manner Incnmdatcnt with the provlalona of this
section or the ﬁrovlalona of the program. Tho Secretary ahull alao eatabllab a
procedure for the voluntary return by a State lo the Secretary or apeclea man-
a(%gr?f)nt authority that wna provloualy trnnaferrod to the State unJer mihacetlon

';1(2) (A) Tho Secretary may not revoke n trunafer of management authority
under paragraph (1) unlé.au—

“(I) the Secretary provides lo the State a written notleo of Intent to revoke
together with a atatement, In detail, of tlioau nctloim, or fuUurot: to act, on
which such Intent la baaed; nnd
rE\;chL!a) during tho 00-duy period after tho dale of tho notleo of Intent to
"(1) tho Secretary provides opimrtunlty for consultation between him

nnd the State concerning such State uctlona or failures to act and the

remedial measures Hint should ho taken hy tho Hiate, and

"(IT) 'tho Stnto does not take such remedial mensurcs ns are neces-
sary, In llie Judgment, of Un Secretary, lo bring Its conservation and
muliiigcmciit prolgram, or llia udmliilslrnllon or enforcement of tho pro-
gram, lulu complinncn wifli llia provlaloiia of this section.

"(H) When a revocation hy (he Secretary of u transfer of manngemont
.-.nthorlty to a Stale becomes tlual, or Die Stnlo voluntarily ratlins mnnngcmciit
inillinrity lo llia Seerelnry, the Heerelnry shall regulate (lie taking, uiul provide
for the conservation and management, of th» species within tho State In oecord-
nnco with the provisions of this Act (and In the wise of Alaskan natives, section
101(h) nnd subsection (I%1 of this section shall apply upon such revocation or
return of manngemont authority).

"(f) (1) The .Secretary ma)é not transfer management nnthorlty to the State
of Alaska under subsection (h)(1) for an¥ mieelea of marina mnmmnl unless—

"(A) tho Stnto hns adopted nml will Implement a stntu(o’ ITmTrfT;iTmrroiTf
that Insuro that tho taking of tho species for subsistence uses —

“(1) Isaccomplished In n nonwasteful manner.
"(I1) will he tho priority consumptive use of the Bpecles, nnd
"(MI) If required to bo restricted, such restriction will he based upon—
"(1) tho customary nnd direct dependence upon tho species ns tho
mainstay of livelihood,
"(I1) local residency, and
“(111) tho nvnlinhlllity of nltccnntlvo resources; and

"(ILI1Im Stale has mlopled n sIntutoforvroguhiHnn timt requires that any
aMamiiPllve Mnc_of murine muninm! suedes, other than for subsistence uses,
swill hn authorized daring a regulatory yenr only If tho appropriate agency
Und mum®s Mailings. Imsil on nn ndniniMimtlvo rceordDelporo It, that- ——

"(1) such use wlU have no significant adverse Impact ui>on subsistence
uses of tho species, and

"(il) the regulation of such us?. Including, hut not limited to, licensing
of mnrlre mnmmnl hunting guides and the assignment of guiding areas,
will, to the ninTImnin extentlpracticable. provide economic opportunities
for the residents of the rural coastal villages of Alaska who engage In
subsistence uses of that species.

“(2) For purposes of paragraph (1),the terra ‘subsistence uses' means tho ens-
tomury and traditional uses by rural Alaska residents of marine mnmmnls for
direct personal or family consumption as food, shelter, fuel, clothing, tools, or
transportation; for the making and selling of handcraft articles out of nonedlble
byproducts of marine mammals taken for personal or family consumption; and
for barter, or sharing for personal or family consumption. As used In this
paragraph—
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"(A) The term “family’ momra all persons related hy blood, marringe, or
adoption, or any person living within a household on a pcrmunont basis.

"(I1) The term ‘'barter' menus the exchange of marine mummnls or tholr
parts, taken for subsistence uses—

"(1) for other wildlife or llslt or their parts, or
"(I) for other food or for nonedlble Items other than money If tho
exchange iHof a limited and noncommercial nature.

"(g) Neither the transfer of management authority to a Stnto under sub
section (h)(1), nor Um revocation or voluntary return of such nutliorlly under
subsection (o), shall he deemed to he an netlon for which an environmental
Impm-I statement ir required under section 102 of tho National Knvlronmentnl
T'ollcy Aet of 10GD. o

"(It) Nothing In Ibis title shall prevent a Federal, Htuto, or loeut govornment
olllelal or employee or a person designated under section 112(c) from taking, In
tho course of his dutlos as an olllelal, employee, or deulgnco, a marine mammal
In it lummno manner (Including euthuimsin) If such taking Is for—

" (1) the protection or welfare of the mammal, >

"(2) the protection of tho public health and welfare, or

"(2) lhu nonlctiml removal of nuisance i,..linnls,

und, In any case In which tho return of the mammal lo Its natural habitat Is
feasible, Includes steps designed to achieve that result.

"(li The Seerelnry may (r.fler providing notice thereof In ,eo Federal Reg-
ister nnd In newspapers of general circulation, and through appropriate elec-
tronic media, In tho affected area Iand providing opportunity for a hearing
JIMreim in such nrni) proscribe regulations requiring the limiting, tugging, nnd
I'cpurllr_ll_ghof miiluuilmliikcu pursuant to section 101 (It).

'(J) The Heerelnry limy mnhn grunts In Sillies lo assist them—

"(1) In developing programs, lo lie submitloti for upprovul under sub-
section (li), Jr the conservation and management of siiecles of merino
muinmu Im; ami

"(2) In administering such programs If muiiugemont authority for such
species s triiliSk'erred lo the Slate under such subsection. .

Orunls made under this subsection may not exceed 50 percent of l«o costs of
developing n Sinle i>rogrmin before Sccrelurlnl approval, or of administering
the(g)rogram thereafter.".

No IfipntcT on Certain Cooperative Agreements.—Nothing In the amend-

ments made hy subsection (a) shull he construed as utrecling In any manner, or
to any extent, any cooperative agreement entered Into hy n State under section
0(c) of the Endangered SjHicles Act of 1078 (10 U.S.G. 1535(c)) before, on, or
after the date of tlie enactment of this Act.

Sec. 5. Marine Mammal Research.

Section 110(a) of tho Act of 1072 (10 U.S.0.1380(a)) Is amended hy ndding nt
tlie end thereof tho following new sentences: "In currying out this subsection,
the Secretary shall undertnkc a program of, nnd shall provide financial assist-
ance for, research Into new methods of locating and catching yellowfln tuna
without the Incidental Inking of murine mammals. The Secretary simll Includo
u description of the annual results of research curried out under tills section In
tho report required under section 103(f).".

Sec. 0. Marine Mammal Commission.
Title Il of the Aet of 1072 (10 U.S.C. 1101-1-107) Is amended—

(1) by striking out "furnish Its reports nnd rccommendntlonp to him, be-
fore publication, for Ills comment." In section 202(b) and insf .ting In lieu
thereof “provide each nnnual report required under section 201, before sub-
mission to Congress, lo the Secretury r mcomment.”; and

(2) hy Inserting ", or provide such jrants to," Immediately after "agree-
ments with” In section 200(3).

Sec. 7. Authorisation ok Approprlationp.

(a) Department op Commerce—There are authorized to be appropriated
ti:e Department of Commerce, for purposes of currying out such functions and
responsibilities as It may have been given under title I of the Marine Mammal
Protection Act of 1072, $8,000,000 for fiscal yenr 1083 and $8,800,000 for fiscal

year 1081.



(b) Department or the |ntebioa—There are authorised to be a?]propriated
to the Depart®**".! of the Interior, for purposes of carrying out such functions
and responsibilities as It ma% have been given under such title 1, $1,700,000 for
fiscal year 1083, and $2,000,000 for fiscal year 1084.

(¢) Marine Mammal Commission—There are authorized to be appropriated
to the Marine Mammal Commission, for purposes of carrying out title 11 of such
Act of 1072, $1,000,000 for fiscal yenr 1083, nnd $1,100,000 for fiscal year 1084.

L egislative History

During hearings in April on H.R. 2948, providing the Fiscal Year
1982 authorization of appropriations for the Marino Mammal Pro-
tection Act, the Sulxiommittce on Fisheries and Wildlife Conserva-
tion and the Environment heard testimony from several witnesses
advocating amendments to the Act. In May 1981, the Committee
reported I1.R. 2948 to the House but stated its intention to hold addi-
tional hearings in an attempt to develop solutions to the problems
addressed by witnesses nnd to remedy certain problems which make
administration of tho Act diflicult.

As a result of tho April authorization hearings and tho Commit-
tee’s commitment to develop an iw...ndmcnt package which would be
reported to the FW r of tho House before tho end of tho First Session
of the 97th Congress, Mr. Breaux nnd Mr. Forsythe introduced
TI.R. 4084 on July 9,1981, for the pur|>osc of improving tho operation
of tho Marino Mammal Protection Act and extending tho authori-
zation of appropriations through Fiscal Year 1984.

On July 13, the Subcommittee on Fisheries nnd W ildlife Conser-
vation and the Environment hold hearings on tho legislation. Testi-
mony was received from the fishing industry, the Alaska Federation
of Natives, state fish and game agencies, the fur industry, tho oil
and gr.s industry, representatives of the environmental and conser-
vation community, the Dopnrtiiicnts of Commerce and tho Interior,
and the Marine Mammal Commission.

After giving careful consideration to the evidence presented at
the hearing, the Sulicominitteo, on July 21, unanimously ordered
H.R. 4081 reported, with an amendment, to the Full Committee. On
July 31, 1981, the Committeo on Merchant Murine and Fisheries, by
voice vote, unanimously ordered H.R. 4081 reported to the House
wilt an amendment.

Tub Amendment

Tho amendment to TI.R. 4084 was accomplished by striking out all

after the enacting clause and inserting new language. Tho amendment:

Doleles tho definition of “optimum carrying capacity”, since it

is indistinguishable from optimum sustainable population (OSP)

und because both are used interchangeably throughout tho Act.

W herever “optimum carrying capacity” appears it is replaced
with “carrying capacity”.

Redefines the term “depleted” to mean any case in which tho
Secretary, or a State to which mnnngement authority has Ixsen
returned, determines Mint a species or population stock is lielow
its OSP, or is listed as endangered or threatened under the
Endangered Species Act.
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Retains the Act’s goal of reducing the incidental taking of
marine mammals pursuant to commercial fishing operations to
insignificant levels approaching a zero mortality and serious
injury rate but clarifies that this goal shall be satisfied in the
case of purse seine fishuig for yellowfin tuna by “a continuation
of tho application of tho best marine mammal safety techniques
and equipment that are economically and technologically
practicable”.

Directs the Secretary to allow the incidental, butnot the inten-
tional, tnking by U.S. non-tuna commercial fishermen of small
numbers of marine mammals if (1) tho population is not de-
pleted, (2) tho total of such taking will have a negligible impact
on tho stock, and (3) there is a system established among the
fishermen for monitoring such taking. Tho Secretary mast with-
draw the permission to take marine mammals under this section
if he finds that the take ishaving moro than a negligible impacton
the species or that tho policies, purposes and gonls of the Act
would bo better served through implementation of tho other sec-
tions of the Act.

Directs tho Secretftiy to allow tho taking of small numbers of
a nor. depleted species by U.S. citizens who engage in specified
activities (other than commercial fishing) within specified geo-
graphical arcus, if lie (1) finds that the total of such faking will
have a negligible impact on tho species, on its hnbitat, and on the
availability of such species for subsistence uses in Alaska, and
(2) prescribes regulations which set forth permissible methods o'
taking and other means of effecting the leust practicable adverse
impact on the species or its habitat, (with particular attention
given to rookeries, muting grounds, nnd other areas of signifi-
cance) and which set out the requirements for monitoring and re-
porting tho takings. Tho Secretary must withdraw his permission
to take in .rino mainmah pursuant to this section if the regulations
are not substantially complied with or if ho finds such taking is
having more than a negligible impact on the species concerned.

Makes it unlawful for nny person to transport, purchase, sell
rr offer to purchase or sell any marine mammal or marine mammal
product unless otherwise provided under Hie Act.

Authorizes the Secretary to allow individuals lo abandon
marine mammal imports made for personal or family uso to
tho enforcement officer at flic portof entry without the individual
going through u formal notice of violation and forfeiture
proceeding.

Establishes a procedure to return marine nmmisial manage-
ment to any slate. The Secretary may transfer management au-
thority to a slate if the state has developed nnd will implement
a program which: (1) is consistent with the purposes, policies and
goals of the Act and with international treaty obligations: (2)
requires that all faking lie Immune: (3) does not permit tnking
until the state determines (through a simplified hearing process)
the OSP of the population and the maximum number of animals
that may lie taken without, reducing llie species below its O SP; (4)
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provides procedures for acquiring data relating to the OSP of
the species and tho maximum allowable take and for amending
the determinations made during the informal hearing process; (5)
provides procedures for resolving the differences between the state
ami the Secretary which may arise regarding the allocation of the
allowable take between the state and the Federal Government; and
(C) provides foran annual report to the Secretary concerning the
administration of the state program. Tho Secretary cannot trans-
fer management authority to the State of Alaska unless the state
has adopted a statute and regulations which insure that taking for
subsistence will bo tho priority consumptive use of the species and
that such taking will be accomplished in a nonwasteful manner.
Any other consumptive, uses—such as sport hunting—can be au-
thorized only if it would not have, an adverse effect on subsistence
uses. During flic, interim period when the Secretary lias trans-
ferred management authority to a state but before the stale is able,
to implement its program, llie .Secretary would continue to regu-
late all takings of marine iiinmmuls within (lie state. Oneo the
state is able to implement its program, the Secretary would still
bo responsible for regulating any takings in the 200-mile zone
and all takings for scientific research or public display purposes
in state and Federal waters.

Authorizes lliu Secretary lo revoke the transfer of management
authority for any species if (lie state does not implement its up-
proved program or if the program is not being implemented con-
sistently with the provisions of the state plan, liefore the Secre-
tary can revoke the transfer of management authority, ho must
first consult with the state and provide the state with the op-
portunity to lake any remedial measures tho Secretary considers
necessary.

Permits the Secretary to prescribe marking, tagging and report-
ing requirements applicable to the subsistence take of Alaska na-
tives at. any time the state is not exercising management authority
over the snccies concerned.

Expands tho Secretary’s authority to make grants to the states
for developing their programs. Gilder existing provisions of tho
Act, such grants can only he made to administer the state pro-
gram upon the transfer of management authority.

Adds a new sentence to tho research section of tho Act to direct
the Secretary to under!ako, and provide assistance for, research
i.do new methods of locating and catching yollowfin tuna without
the incidental taking of marine mnininals.

Authorizes to bo appropriated $8.0 million in fiscal year 108.1
nnd $8.8 million in fiscal year 1081 lo Illm Department of Com-
merce, $1.7(5 million in fiscal year 1081 and $2.0 million in fiscal
year 1081 to the Department of the Interior, and $1.0 million in
fiscal year 1081 and $1.1 million in fiscal year 108-1 to the Marino
Mnmmnl Commission to carry out their responsibilities under tho
Act.

For furtherdetails or clarification of the amendment, see the Section-
By-Sec.tion Analysis.
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B ackground and Need

The Marino Mammal Protection Act (MMPA) was exacted in 1072
for tho purpose of ensuring that marine mnmmuls art maintained at
healthy population levels. In passing the Act, Congress responded to
tho growing concern abouttho decline of certain species and recognized
tho important role that marine mammals play in tho ecosystem as well
astheir economic, aesthetic and recreational value.

Under the MMPA the Department of Commerce is charged with
responsibility for whales, dolphins (porpoises), sea lions and seals.
The Department of tho Interior has responsibility for polar bears,
walruses, sea otters, manatees and dugongs. The Actestablishes a mora-
torium on tho taking of marine mammals unless the. population of an
animal isdetermined to lie at its optimum sustainable level. Stnto man-
agement of resident marine mammal populations is preempted until
such timo as a stnto prepares a marine mammal innnngement program
consistent with the Act. Criminal and civil |>enullios arc prescrilxul
for violations of the Actand Lho importation of niurino mammals and
their products issubjectto regulation. Tho Actcreated a thrco-mcmbor
Marino Mammal Commission which is charged with monitoring tho
implementation of tho Act, recommending policies to tho two Secre-
taries, and undertaking such research as is deemed appropriate.

Tn many respects, tho Marine Mammal Protection Act luis been a
remarkably .successful piece of legislation In the area of reducing tho
incidental take of porpoises in tuna fishing operations, for exannplo,
the number of porpoises killed lias dropped from no estimated 108,000
animals in 1072 to an estimated 15,803 |>orpoiscs in 1080. This dramatic
accomplishment has been achieved Ix'cnnso of improvements in gear
design and fishing techniques. A munlier of other species, such ¢S tho
California sea otter and the West Indian manatee, also seem to ho
benefiting from the. protection provided pursuant to tho Act. How-
ever, during hearings held on April 7,1081, on legislation to reauthor-
ize the MMPA, the Committee received testimony regarding a number

of problems associated with tho implementation and administration
of tho Act.

The most notable difficulty experienced in tho administration of the
Actoccurred when the Departments of Commcreo and the Interior at-
tempted to return management of certain marine mammal species to
the Slate of Alaska, as provided for in section 10!) of tho Aet. On Jan-
uary 11, 1171, Alaska requested the Secretaries of Commerce and tho
Interior to grant a waiver of the moratorium to permit tho hunting
of nine species of marine mammals and to return management of tho
species to the. state. Six of the species wore under Commerce’s jurisdic-
tiou and three, wen under Interior’s jurisdiction. Pursuant to the Act,
the state’s request required formal hearings liefore an administrative
law judge concerning the status of the population of each species, us
well as consideration of the state’s proposed laws und regulations that
would govern the taking of that species. The proposed waiver of tho
moratorium to allow a taking of marine nmmnml.s also required com-
pliance with the provisions of tho National Environmental Policy
Act.
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Tho proceedings involving walrus are particularly instructive re-
garding tho deficiency of the process under which management can he
returned to a state. In December 1975, approximately three years after
the state’s initial request, the return of management of walrus was
conditionally approved by the Department of the Interior. A fter the
stato made some changes in its laws and regulations affecting the man-
agement of walrus, final approval was granted in April of 1976.

Public hearings, as required under tho MMPA, were held in June,
July, and October 1976, to discuss returning management of tho other
eight secies to tho state. In June 1977, the administrative law judge
who conducted tho hearings recommended to both secretariesthat man-
agement. bo returned to tho state. About one and one-half yeais after
tho administrative law judge recommended returning management to
tho stale, tho two secretaries, nailer certain conditions, agreed to rc-
turn management of the other eight species to the state.

In returning walrus management to tho Stato of Alaska, tho Secre-
tary stipulated that the State could also regulate the subsistence har-
vest of walrus hy Alaskan natives. Tho Act, however, specifically pro-
vides that Alaskan natives may take marine mnmmuls for subsistence
and native linndicrafts without regulation if the taking is not wasteful
and if tho sjHieics isnot depleted. The native i>coplcof Togiuk, Alnslca,
brought suit, in Federal District Court claiming that, tho stato must
guarantee the continued right of natives to take marine mammals and
arguing that the Federal Government could not transfer management
under tho Act without such assurances. The Court hold for the people
of Toginlc, stating that the Act preempts any stato regulation of tho
nativo take. Because Alaska’s constitution prohibits any discrimina-
tion among its citizens, tho state could not comply with the Court’s de-
cision that the natives be given a preferred status with respect to the
taking of marine mammals. Tho state returned management of wal-
rus to tho Federal Government in July, 1979, nnd retracted its request
to manage tho other mnrinc mammals species.

It must be noted thatduring the period between 1973 nnd 1976, when
tho Stnto of Alaska was awaiting approval of its request to linvo man-
agement of the walrus returned, the Fish and W ildlife Service did
littlo to mannge the walrus because the Service expected tho state would
soon resume management. Therefore, for a period of nl>out four years
after the Act was passed there was neither Federal nor state mannge-
mont of walrus. After tho slate returned walrus management to the.
Secretary, there was no offcctivo management of this species because of
the inadequate Federal resources which are devoted to marine mammal
management and bccauso the Federal Government has no authority to
regulate the take of non-deplcted marine mammals by Alaskan natives.
Tho result is that the current population of walrus, estimated at
2511,0(1(2, is considered by many srirnlisls to he larger llum its habitat
can effectively support. From an ecological viewpoint, it is ljoth un-
healthy and environmentally destabilizing lo have a population at a
level higher 1Imn the relevant li'ibitnl can siislain. The lengthy process
entailed in the return of management provisions of (lie Act, have, in
the case of (he walrus, resulted in a situation in which the goals of
the Marino Mammal Protection Act.—the. maintenance of healthy pop-
ulations of marine mammals—could not I>emet.
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The conclusions reached by a recent General Accounting Office study
of the Actclearly illustrate the extentof the problem. This study stated

that:

For tho mo6tpart, marine mammal interest groups believe
that the walrus management problems stem from the large
walrus population which is having an adverse impacton tne
carrying capacity of the marine ecosystem ... In Janu-
ary, 1973 tho stato of Alaska, desiring to continue its manage-
ment of marine mammals, requested, under tho provisions of
MMPA, thatawaiveroftlio moratorium on the talcingof nine
marine mammals (including tho walrus) bo granted and
management bo returned to it. Reaching a decision on this
request has been a slow process and tho end resultisthatsomo
eight, ycara after tho state’s request many of the problems nnd
isQ.es . . . remain unresolved. Admittedly, tho wuivor proc-
ess is burdensome nnd, in tho case of Alaska’s request, was not
mode any easier with split Federal agency jurisdiction re-
quiring review and formal hearings by two separate agen-
cies . . . Because the Fish and W ildlife Service did little to
manage the walrus while the state’s requestwas pending (tho
Sorvico assumed that tho state would soon be granted manage-
ment control), the walrus was not managed or controlled by
either it Federal or state agency. The Federal agencies neca
to act faster on states’ requests for a waiver on tho taking of
marine miunnutlsund return of management.

Tho Committee concurs with the GAO conclusion and finds that one
of tho major reasons for the failure of Federal agencies to expedite
action on stuto requests for return of management and waiver of tho
moratorium istho cumbersome procedures mandated under tho Marine
Mammal Protection Act which require extensive formal hearings. To
remedy Jus problem and to ensure that uffectivo conservation of man-
agemont programs for marine mammals are implemented, I1.R. 4084
establishes a simplified procedure under which a stnto could resume
managementof marine mammal species.

Tho Commiltco also received testimony tlmt, despite the dramatic
decline in tho number of porpoises incidentally taken in tuna fishing
operations, tho administration of the provisions of the Act relating to
incidental take have been characterized by excessive litigation. The
tuna industry is operating in fear of being shut down 0/ law suite, a
fear which hampers investment in America’s distnnt-wnter tuna fleet.

This fear is generated by those provisions of the Aot which establish
as tho immudiato goal of tho Act that tho incidjutal kill or serious
injury of inurino mammals pursuant < commercial fishing operations
ho reduced to insignificant levels approaching a zero mortality nnd
serious injury rale. Il. is the tuna immslry’s contention that, so long as
the industry is using tho Itest economically and lcclinologicnlly feasi-
ble equipment, and methods to reduce incidental norpoiso mortality,
(lie fleet, can do no more, It linn I»een argued by olliers, however, timt
zero mortality means precisely what it says and that, (lie Industry
should la, tailing virtually no jiorjioisos. The threat of litigation in
this regard is of constant and continuing concern to tho U.S distant-



water tuna fleet. The tuna industry, which contributes approximately
$1.2 billion annually to tho gross national product, would bo faced
with severe economic consequences if a court interpreted tho zero mor-
tality goal in tlio strictest sense and failed to take into account the
economic and technological practicability of achieving that goal.

Besides tho aforementioned problems relating to the incidental take
of porpoises in tuna fishing operations and the return of management
to tho states, the bill addresses several other major problems associated
with tho Act.

First, tho Departments of Commerce and the Interior, tho tuna
industry, nnd the states raised questions concerning the definitions of
“optimum sustainable population” (O SP), “optimum currying capuc-
itv” (OCC), and “depleted”. Under the Act, a species is said to no
“uopitatod” if it has declined to a significant, degree over a number of
year, is likely to become endangered, or is below the OGC of hs envi-
ronment. “OCC” means the ability of the habitat to support a species
at its “OSP”. However, OSP is defined as the level where the stock is
reproducing at a maximum rate, based on the OCC for the species. The
definitions aro circular. Further, translating OCC and OSP into num-
bers requires estimates of population levels prior to commercial exploi-
tation. Such calculations have demanded complex scientific analysis,
postulating entirely unknown balances within uformer marine ecosys-
tem. It was alleged tImt these definitions are unworkable and must lie
replaced by mom traditional management concepts and Il.R. 4084
clarifies these definitions.

It was also brought to tho Committee’s attention tlmt non-tuna
commercial fishing operations and other activities which occur in areas
occupied by marine mammals result in the (alto of some of these ani-
mals incidentally, although at a rate far below tho level of tuniv-por-
poiso mortalities. However, tho same langthy regulations requiring
OSP determinations and permits which are applicable to tho tuna in-
dustry also apply to activities involving small numbers of incidental
lakes. Only a fraction of non-tuna fishermen apply for a permit be-
cause of the cumbei-some procedures required under tlio Act. Tho
result Ims been a loss of data because most of these incidental takes
go tinreported. This symptom of “over management” has suggested tho
need for a two-tiered manngemont scheme, distinguishing significant
from insignificant takes, which is contained in Il.1t. 4084.

In addition to theso major concerns, a number of more narrow, but
equally important, issues wore raised. For example, with reg ir1to tho
take of marine mammals by Alaskan natives under the provisions of
section 101 (b) of (lie Act, it is questionable whether the Federal agen-
cies have the authority to monitor the harvest, in order to provide tho
critical data needed in any management, program. Tho increasing
extent of the native harvest necessitates that adequate information on
the nature, of this harvest be available in order to monitor the .impart
of Iho hnvvifil on marine mammal species. In the case of (lie walrus
harvest, for example, all legal hunting is done by the natives. Any
non-native harvest !n illegal under the MMPA, Since the Act was
passed in 11)72 tlie number of walrus that the natives kill has in.Teasod
significantly. From 1951) to 1071, an average of about 8,800 was taken
each year. The current number iB estimated at 10,000 a year. Tlio

General Accounting Office, in its recent report on the Act, notns thur
a monitoring program would provide essential management data on
tlio status and condition of the walrus population. Unfortunately,
as noted above, it is less than clear under the existing Act whether tho
appropriate Federal agencies have the authority to monitor the nature
und extent of the native take of marine mammals. In addition, it is
feared that the prohibition section contains a loophole that will allow
for tho commercialization of marine mammal products by natives,
which goes far beyond the obvious intentof the Act.

Another relatively narrow issue was raised by Federal officials who
expressed concern because persons who unintentionally violato the
import provisions of the Act. arc often required to go through civil
penalty proceedings, when simply abandoning the item at the port of
entry would provide a sufficientdeterrent.

Finally, members of tho scientific community requested broader au-
thority to deal with stranded animals. All of these issues are addressed
in the legislation.

H.R. 4048, as reported by tho Committee, has the endorsement of
the major industries aifectcd by tho Act and of the major environmen-
tal organizations concerned with the Act. The bill maintains tho noble
purpose of tho Act. to preserve strong, healthy populations of all
marine mammals. At the same time it encourages greater stato par-
ticipation in marine mammal management nnd reduces the regulatory
burden oil those activities which have a minimal impact on marine
mammals.

Section-iiy-Section Analysis

There follows a section-by-section analysis of IT.It. 4084 accompa-
nied, where appropriate, by additional discussion.

SECTION 1

Section 1of II.R. 4084 amends Section 8 of the Act by deleting the
definition of “optimum carrying cn\ ncity”, amending tllie definition of
“depleted”, and making the conformingdmendments required by these
changes.

In deleting the term optimum carrying capacity, it is not the Com-
mitteoV. intent to substantively change the. Act or to alter tho meaning
of, or methods hy which, optimum sustainable population is calculated,
Since Ihe imssngo of the Actin 1972, thero have been a numberof work-
shop" ud conferences which have, addressed scientific issues arising
under the Act. At all of these meetings, scientists have lron' ul thodefi-
niliou of optimum carrying capacity us interchangeable with the defi-
nition of optimum sustainable population. In fact, neither the regula-
tions of the Kish and Wildlife Service nor those of the National Marine
Fisheries Service define the term optimum carrying capacity. Further,
in the first decision of the Administrator of the National Yeiinie nnd

incidental to commercial fishing operations, the Administrator stated
that:

Optimum carrying capacity is a characteristic of the habi-
tat. This term, however, is defined in the Act as the ‘ability of
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agivenhabitatto supportthe optimum sustainable population
of a species or population stock in a healthy state without
diminishing tho ability of the habitat to continue that func-
tion.” Optimum sustainable population is defined in terms of
tho number of animals that may exist in a particular habitat.
Thoroforo, 1 have concluded as a matter of law timt a species
or stock is below tho habitat’s optimum carrying capacity
when the number of individuals is below the optimum sustain”
an:"o population, and consequently is depleted.

The effectof the Administrator’ decision, which has been followed
by both agencies since 1977j is to make the term optimum carrying
capacity essentially ~identical to the term optimum sustainable
population.

Given this history, the Committee believed that the t"rm optimum
carrying capacity was unnecessary to tho operation of the Act and
could bo deleted.

Tho definition of tho terms “depleted” or “depletion” is amended to
mean any case in which:

(1) Tho Secretary, or a Stale to which management authority
is transferred under section 101), determines that a species is below
itsoptimum sustainable population;or

(2) A species is listed ns endangered or threatened pursuant to
tho Endangered Species Actof 1973.

Tho current definition of these terms is unclear in I>oth language
and purpose, Tho Committee believed that the adoption of a single
management standard—the maintenance of species at their optimum
.sustainablo population—was consistent with the Act and would ro
duco confusion. The, Committee also recognized that species that are
listed under the Endangered Species Act are, a fortiori, not at their
optimum sustainable population and, therefore, should be considered
depleted.

In drafting Jl.It. «108'l. and the amendments thereto, the Committee
gave serious consideration to amending lhe existing definition of
optimum sustainable population. After eiircfully reviewing various
nitcrimtive definitions proposed by the conecrnod parties, lhe Com-
mittee decided not. to amend the definition. In reaching this decision,
the Committee roviewed the current regulatory definition of optimum
sustainable population contained in fitf CFIt 210.!' and determined
that, given the present sl.'le of scientific knowledge, this definition
ueeiirnlcly reflects (lie inclining of the term optimum sustainable pop-
idutio i and the intent of the Congress in passing the original Act.
The Coinin"lt-ii recognizes, lie vever, that, new scientific knowledge
may result in changes to the exi. ting regulate ry definition.

Under Ilm existing regulations, optimum sustainable population is
any population level within a rang >of population levels. The upper
bound of tlio rango is the largest average supportable level within
Ilie erosyHteni (carrying capacity). 'lhe lower lamml of the range is
ilie population level for a given sper.ii s or stock thut. results in maxi-
mum net productivity.
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SECTION 2

Section 101 (a) (2) of tho Act states that it simll be the immediate
goal that the incidental kill or serious injury of marine mammals
permitted in tho courso of commercial fishing operations be reduced
to insignificant levels approncliing a zero mortality and serious injury
rate. Section 2 of Il.R. 4084 amends section 10i(a)(2) of the Act
to provide that this goal is satisfied in the case of purse seine fishing
for ycllowfin tuna hy a continuation of the application of the best
marine mammal safety techniques and equipment that arc economi-
cally -und technologically practicable,.

In adopting this language, the Committee carefully considered tlio
matter of tlio incidental taking of marine mammals in the course of
commercial fishing operations and determined timt the amendment
to section 101(a)(2) is an appropriate clarification of the Act. In
making this determination, tllio Committee restates its original view
Ihat it. is not the intention of lllie Committee to shut down, or to sig-
nificantly curtail, the activity <fthe tuna fleet so long asthe Secretary
is satisfied (Imt tuna fisher»r.e;a arc using the best, economically and
technologically practicable mi.rine muninal safety techniques. Al-
though the amendment to sectiiiin 1011(a) (2) retains tho Act’s goal of
reducing (lie incidental taking of marine mammals to insignificant
levels approaching a zero mortuiiity und serious injury rate, the Com-
mittee believes a clarification is appropriate in light of the lengthy
history of the regulation of incidental taking in the purse seine yellow-
fin tuna fishery and the substantial progress timt 1ms been made in de-
veloping new techniques and equipment for avoiding the incidental kill
and serious injury of marine inaniinnls. The Committee does not, how-
ever, intend timt this amendment sImll affect any authority the Secre-
tary may Imve to promulgate ixgulations governing the incidental
taking of umrinc mammals, including regulations prescribing annual
quotas, which are found necessary to fulfill the obligations placed on
tlio Secretary hv the Act.

W hile recognizing the substantial progress timt. Ims been made in
developing improve marine mnmmnl safety tcchniimesand equipment,
tho Committee is cognizant of the need to ensure timt the best marine
limmumi safety techniques and equipment are used in the future. W ith
this in miml, the Committee intends Unit, its.’ncmlIn.ent he understood
to require the use of new ami improved v ..me iimmuml safety tech-
niques ami equipment, once they lutwo been developed, tested in lhe
yellowfin tuna fishery, nml determined, hy the Secretary, to lie cco-
<o i<iillv nml technologically pnirtirinhlo. The 's.ncmliucnt to section
110, described below, will facilitate such development.

In considering Ibis issue, the Committee decimal to modify or elabo-
rate upon the Act’s goal with respect to other fisheries which inci-
dentally lake murine nmniMmls. This does not mean timt. similar action
could lint he taken in the future when further data is available. The
contrast between (lie substantial progress nmd.1hyp lie lunit licet in
developing new technique!- ami equipment for reducing uuirinu main-
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mal mortality and the failure of the foreign high seas salmon gillnet
fishery, for example, lo develop new techniques and equipment for
reducing incidental mortality iuslifie." limiting the amendment to the
yellovvlin tuna fishery. The existing goal in tho Act can properly bo
used to stimulate new technology for reducing the incidental taking
of marine mammals.

The language contained in the amendment to section 101(a) (2)
regarding the rights of the Secretary of the Treasury to ban the im-
portation of fish or fish products under certain circumstances merely
incorporates the presently existing language in the Act. The Commiit-
tee is aware that the United States presently requires those countries
desirous of importing tuiia products to comply with a specified certi-
fication program. It listhe intent of the Committee that this certifica-
tion program lie contimed.

Section 2 further amends section 101(a) of the Act. by adding new
paragraphs (4) and (5). New section 101(a)(4) provides that during
any five-year period the Secretary shall allow the incidental, but not
tho intentional, taking by United States commercial fishermen of small
numbers of marine mammals. Before allowing such n take, the Secre-
tary, aftci notice and opportunity for public, comment, must find timt
tho total of such taking will have a negligible impact on the species
and must provide guidelines pertaining to the establishment of a co-
operative system among (lie fishermen involved for monitoring the
take. A finding of negligible impact, cannot he made if the species is
depleted. The Secretary is directed to withdraw or suspend the per-
mission take marine mammals under this provision if he finds, after
notice nnd opportunity for public comment, that the. taking is having
moro than a negligible implet on the species or that the purposes,
policies and goals of the Aci. would he better served by applying the
" rinit procedures otherwise provided for under the Act. Commercial

t'incn authorized to take marine mammals pursuant, to this new

;sion would not. |.i required to seek permits pursuant, to section

i accordance with regulations promulgated under section 1011 of
It. kCt

New section 101 (a) (5) provides that the Secretary shall allow,
upon request, hy United States citizens who engage, in a specified
activity (other iban commercial fishing) witbin a specified geograph-
ical region, lhe incidental, hut not the intentional, tal ng of small
numbers of marine mammals. This permission may he granted fo"
periods of fyears or loss. Such taking may Ik*allowed only if the
species involved is not. depleted and if the Secretary, after notice,
and opportunity for public comment, (1) (ir,,s that the total of such
taking will have a negligible impact, on the species and its habitat,
and on the availability of the species for subsistence uses, (2) pro-
serilx's regulations setting forth permissible method:: of taking and
other means of cllc. ting the least, practicable adverse impact, on the
species nnd its habitat, paying particular atlc.ilion lo rookeries, mat-
ing grounds, and other areas of similar significance, and (3) pre-
sorilien regtdnlions pertaining to the monitoring and reporting of
such 'eking. The Secretary is directed to withdraw or suspend the
permission In lake marine mammals under this' provision if he finds,
after notice and opportunity for public comment, that (1) the regu-
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lations regarding methods of taking, monitoring, or reporting are
not being substantially complied witn, or (2) the talcing is having,
or may have, in* rc than a negligible impact on the species. Permis-
sion to take, under this provision may lie suspended without notice
or public comment if the Secretary determines that, an emergency
exists which poses a significant risk to the species concerned.

Sections 103 and 104 of tho Act do not apply to the taking of
marino mammals occurring under the authority of section 101(a) (5).

Both sections 101(a)(4) and (5) authorize the incidental, hut not
the intentionnl, taking of small numbers of marine mammals. The
phrase “incidental, blit not intentional” is intended to menu accidental
taking. The words “not intentional” should not be read to mean that
I>crsons who know there is some. possibility of talcing mnrino mam-
mals incidental to commercial fisliing operations or other specified
activities are precluded from proceeding under the authority of sec-
tion.-; 101(a)(4) or (f>).

The. taking authorized under these new provisions is the taking of
small nmnltcrs of marine mammals. Tho Committee recognizes the
imprecision of the term “small numbers”, but was unable, to offer a
more precise formulation liecause the concept, is not capable of lieing
expressed in absolute numerical limits. The Committee, intends that
these provisions he. available for persons whose taking of marine
mammals is infrequent, mmvoiduhlc, or accidental.

It. should also he noted that these, new provisions of the Act provide
an additional and separate safeguard in that the Secretary mustdeter-
mine. that the incidental takings of small numbers of marine mammals
have a “negligible” impact, upon (lie species from which such takings
occur. This additional test is meant to servo as a separate standard
restri'* ‘ng the authority of tho Secretary. The term “negligible” is
intended to mean an impact which is able ro ho disregarded. In this
regard, the Committee nbtcs that Webster’* Dictionary defines tho
term “negligible” to mean “so small or unimportant or of so little con-
sequence as to warrant little or no attention.” Unless a particular
activity lakesonly small numbers of marine mammilla, and that taking
has a negligible impact, on the species, the new provisions of sections
101(a) (4) and (5) are not applicable to that activity.

It is the intention of the Committee that, both the specified activity
and lhe. specified region referred to in section 101(a) (f>) he. narrowly
identified so that the anticipated effects wil” be substantially similar.
Thus, for example, it would not ho appropriate for the. Secretary to
specify an activity as broad and di\ irse as oi ter continental shelf oil
and gas development. Itather, the. particular elements of that activity
should he separately specified as, for example, seismic exploration or
core drilling. Similarly, the specified geographical region should not
he larger than is necessary to accomplish the specified act ity, and
should he drawn in such a way that tho effects on marine u, initials in
I* region are substantially the same. T US, for example, it would
,e inappropriate to identify tin* entire Pacific coast of the North
American Continent as a specified geographical region, but it may
he appropriate to identify particular segments of that coast having
similar characteristics, both biological and. otl\ur”;** as specified geo-

graphical regions.
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Further, tlio Committee cxpocts timt. pe.i'sons opevuting under tho
authority of section 101(a) (5) shall engngc in appropriate research
designed to reduce the incidental taking of marine mammals pursuant
to the specified activity concerned.

Sections 101 (a) t(4) nnd (5) each provide a mechanism for the Sec-
vetnry to withdraw or suspend the permission to take marine mammals
granted under these provisions. Because such permission can be
granted for five-year periods, it is .not the Committee’s intent that tho
Secretary must wait until the expiration of that period before deter-
mining whether to withdraw or suspend this permission to take. How-
ever, assuming the absence of more than a negligible impact, the
Secretary must allow a sufficient time for the voluntary reporting sys-
tem provided for in section 101(a) (4) to be established and put to
use. The Committee notes with respect to commercial fishermen oper-
ating under section 101(a)(4) that the establishment of a voluntary
reporting system is in response to the failure of the current Act to
provide adequate data regarding the incidental taking of marine
mammals which occurs in non-tuna commercial fishing operations. If
this volim nry system fails to produce such data after a reasonable
period of time, the Committee intends to fashion a morn appropriate
response which wiM reflect the experience that such a voluntary system
cannot work.

In tho case of a specified activity occurring under section 101(a)
;r>), there may he more than one person participating in that speci-
fied activity. The. fact that, one person of the class is not, in compliance
with the regulations issued pursuant to the section is not a sii.Ticicnt
basis for withdrawing or suspending permission for all persons to con-
tinue to operate under this section. There must be substantial compli-
ance i>y either a person or hy the. class as a whole, ir order for that
person or for the entire class, respectively, to proceed under tho au-
thority of section 101 (a) (15).

Section 2 further amends section 101 by amending section 101(b) to
clarify timt tlio Native exemption established by section 101(b) does
not apply to Indians, Aleuts or Eskimos who reside temporarily or per-
manently in slates other than Alaska. Tl was not intended that section
101 (1>) he applicahle to Natives in other stales who might take marine
mammals for subsistence p>**poses.

ection 2 further amends section 101(b) by providing tbat section
101(b) sIlmll govern tlio taking of marine mammals by Alaskan Na-
tives for subsistence uses exeunt as provided in section 101). Tho pur-
pose of this language, is to explicitly overrule tho decision of tho United
States DiStriCt Court in People of Tot/iak V. United R 'tate.ii, 470 F
*Sup]). 423 (DO 1070), which determined tImt section 101(b) exempted
Alaskan Natives from all stale regulation. It is the Committee’ intent
to make it clear Mint. Alaskan Natives are subject, lo stale regulation
pursuant lo (lie provisions of section 100.

HKCTION T

Section 102 of (lie Act. specifies Ibo activities whbic’ are prohibited
under (lie Ael, Section 102(a) mikes clear Mini these prohibitions ap-
ply except (o (lie extent Hint they are permitted under other sections of
tlio Act. Section 3(a)(1) of II.R. 40RI amends section 102(a) to in-
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cludo actions authorized under section 109 in tlio list of activities ex-
empted from the coverage of section 102.

Section 3(a) (1) further amends section 102(a) by making it, illegal
for any person to possess a marine mammal, or any product from that
mammal, nnd for nnv person to transport, purchase, sell, oi offer to
purchase or sell anv n.nrine mammal or marine mammal product. Sec-
tion 102 as currently written makes the possession trnnsr- t. or sale,
etc. of a marine mammal or its parts and products illegal only if the
marino mammal was taken illegally. This hns presented enforcement
difficulties in tho context of the taking for subsistence purposes where
tho taking itself is legal while the subsequent use of the marine mnm-
mnl is in violation of the Act. I1.R. 4084 makes it clear that the Secre-
tary need not. prove that tho taking was illegal in order to proceed
against individuals who are otherwise in violation of the Act. The
Committee does not view this language as a new provision hut rather
as a clarification of wimt Congress always intended. Tn particular, the
Committee reaffirms the fnct timt the disposition of Mic Native harvest
is specifically provided for in section 101(b) and any other use is il-
legal, regn”' -s of the circumstances under which the animal wns

taken. Tins vision is not intended to effect the transportation of
legally talcci  ,nrine. mammals from the, high sens into the. territorial
sen.

The. Committee takes note tImt. both the Fish and W ildlife Service
and the National Marine Fisheries Service, in their regulations im-
plementing the Marine Mammal Protection Act, have included the col-
lection of dead animals or their parts as a form of taking. In this re-
gard, the definition of marine mammals includes the parts of marine
mammals because the protection of these nnimnls necessarily requires
the control of commerce in tho valuable products derived from them.
Tho Committee, therefore, agrees that including the collection of dead
animals or their pnvts in the definition of take is proper because it
would ho impossible, under any circumstances to distinguish between
parts derived from animal.* which have been killed nnd those which
died from natural causes.

Section 10r>(a) of the Act provides timt any per.xm who violates
tho Act. may lie assessed a civil penalty, except timt no snob penalty
may ho assessed unless the person is given notice, and an opportunity
fora bearing, with respect to the violation. Any person wbo piirebascs
a marine mammal product while overseas and who brings timt product
into the United Stales without a permit is in violation of the Act.
Tt. is not appropriate, to subject, individuals who unknowingly violato
the Act by entering llia United States with marine mammal products
to a formal and lengthy notice of violation procedure. Therefore, sec-
tion 3(b) of H.R. 4084 amends section 105(a) of th«: Act to authorize
Ibe Secretary, in lieu of instituting a formal notice of violation pro-
ceeding, to allow an individual >abandon the item al Hie portofentry
if the importation’was made for t.Imt individual’s personal or family
use and was not. an importation for others or for sale or commercial
use. This provision is intended lo clarify timt the Secretary has the
authority lo allow individuals to voluntarily abandon seized items at
Ibe purl, of entry witbout lhe necessity of furl her lulininisindive pro-
ceedings. Tl is not intended to limit in any way tlio enforcement
authority of (lie Secretary under (his or any other Federal law.
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SECTION 4

Section 4 makes several amenilnients to section 109 of the Act. Sub-
section (a) amends section 109(a) to provide that no state may en-
force, or attempt to enforce, any law or regulation relating to
tho tnking of any marine mammal except ns provided under section
109.

Subsection (a) also amends section 109(b) to provide that the Sec-
retury shall transfer management authority for any species of marine
mammal to a state if the Secretary finds, alter notice and opportunity
for public comment, that the stute has developed and will implement
a program for the conservation and management of the species that:

(a) Is consistent with tile purposes, policies, and goals of the
Actand with international treaty obligations,

(b) Requires that; that all taking of the species be humane,

(c) Does notpermit the taking of the species unless—

(1) Tlio state has determined, under a process consistent
with tho standards set forth in section 109(e), that the species
is at its optimum sustainable population and lias specified
the maximum numlicr of uni mils (hat may bo taken without
reducing tlio species below its optimum sustainable popula-
tion; and

(2) The determinations required in (1) above arc final and
implomeulc.d under stale law and, if appropriate, a coopera-
tive allocation agreement provided for in section 109(d) bus
been implemented;

(d) Does not permit tho talcin, ee.umber of nniinulsthat ex-
ceeds the maximum number dote; ..nod pursuant to (c) above
und, in tho case of subsistence uses, does not i>criiiit the taking of a
numbor of animals that would be inconsistent with maintaining
tlio species at its optimum sustainable population;

(e) Does not permit the taking of the species for scientific re-
search and public display purposes, except for taking by, or for,
tlio stato;

(f) Provides procedures frr acquiring and evaluating data re-
lating to tlio optimum sustainable population of the species nnd
to tlio maximum take which could be allowed and, if required, for
amending those determinations;

(g) Provides procedures for the resolution cf any differences
Ix'twocn tho stato and tlio Secretary lliat. may arise during tho
development of a cooperative allocation agreement under section
109(d); and

(h) Provides for (lie submission of an annual report to tho
Secretary regarding 'ho administration of the program.

Section 109(h) sets forth the program requirements a state must
comply with before management authority is returned. Tt is the Com-
mittee’s intent that the state have the burden of nersuasion when the
Secretary reviews the state program to delermine if it is consistent with
the muurcmecnts of section 109(b). In Ibis regard, the Committee ex-
pects that the. stale program will be nrescnled in a clear and coherent
manner. Simply submitting a copy of the relevant, state laws and regu-
lations to the Secretary may not ho sufficient to permit the Secretary
to evnlunto the state program.
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Section 109(b), as amended, auth‘s>zes the taking of marine mam-
mals for subsistence uses provided that the taking is not inconsistent
with The maintenance of the species nt, its optimum sustainable popula-
tion. The purpose of this language is to permit the taking of marine
mammals for subsistence uses even when the population is below its
optimum sustainable population. The Committee recognizes tlio par-
ticular dependence of local rural residents in Alaska on marine mam-
mals and does not wish to preclude the taking of marine mammals
when a species is below its optimum sustainable population, provided
that the level of taking will permit the species to increase toward its
optimum sustainable population. A level of take which will not permit
tin species to increase toward its optimum sustainable population shall
not be allowed. The Committee wishes to stress tImt the, decline of a
speciesto a level under its optimum sustainable population should bo a
rare occasion. The State, under tlie provisions of section 109 (f), should
begin to restrict non-subsistence and even iionesscntial subsistence uses
before a species becomes depleted.

Section 109(b), as aiui-ndcd, also makes it. clear that a state may
not nennit. the taking of marine mammals for scientific, research and
public display purposes unless such taking is done by, or for, the slate.
Management of this take is retained at tlio Federal level except, that,
pursuant to section 109(b) (3) (15) (ii), the Secretary may not permit
the remov*i of live animals from a stale, to which management, au-
thority I 'S been returned if that slate disapproves the, taking as in-
consistent with its program. stale consistency determination iiivinl
be made within 30 days of the date the permit is issued. The Commit-
tee expects that a state will be kept fully informed regarding permit
applications and that, the slate will make its consistency finding, to the
maximum extent practicable, prior to the permit being issued. To
facilitate this objective the Secretary should make copies of permit
applications available to the stato us soon as they are received by the
Secretary. Where this is not. possible, the stute should make its con-
sistency finding promptly after the permit is issued. The Committee
ulso expects the state to provide a mechanism whereby permittees
can request the state to reconsider a finding that the permittee be-
lieves to be in error. The Committee notes that the stale’s review and
upprovul authority only applies to permits approved after manage-
ment. authority is returned to the state. Permits approved prior to
that time are. not subject to state review even if tho taking occurs after
management authority is returned. Finujly, the Committee wishes
to make it clear that once state approval is given, it is valid for the
duration of the permit.

The Committee wishes to emphasize that section 109(b)(2), as
amended, specifically provides that until the state determination of
a species’optimum sustainable population and the maximum allowable
take is final and implemented, the stnto program shall not apply with
respect, to the taking of that species and the Secretary shall continue
to regulate all taking consisteat with the Act.

However, pursuant lose:.ion 109(h) (3), after these determinations
are final and implemented under state law nnd after a cooperative al-
locution agreement, if required, is implemented, the states optimum
sustainnhlo population and maximum take determinations shall bu
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treated, for purposes of applying this title beyond the territory of the
state, as a section I0OC Federal waiver of the moratorium on taking
within tho Fishery Conservation Zone, Where management authority
has been retu med to the state and where the required determinations
nnd agreements have been made, the state will have exclusive authority
to manage marine mammals within the state, including its territorial
waters, except for scientific and public display takings described
above. Section 100(b)(3)(B) isintended to make this explicit.

Section 4(a) further amends section 100 by adding a new subsec-
tion 'c). New.subsect.ion_ (c) sets forth the process a state must com-
plete before any determination of the optimum sustninable popula-
tion nnd the maximum allowable take for a marine mnmmnl species
is final under section 100(b). The process required must comply with
lhe following standards:

(1) The. state must make an initial determination of whether
the. species is at its optimum sustainable population nnd the
mnximutn take which will be consistent with maintaining the
species at its optimum sustainable population. In making these
determinations the state must make, available, under rensonnblo
circumstances, (he documcntntio supporting the determinations.
This requirement is satisfied onlv if the public has reasonable
access to the documentation. A state is neither required to dupli-
cate, at. its own expense, this documentation nor provide it to any
member of the public who requests it. However, access to the
documentation should be readily available, and if uny interested
party requests copies and agrees to pay the costs of duplication,
the state, should provide actual copies of the documents. Tf a
request for a bearing regarding the in,tini determiiv tions is not
made, those determinations shall he treated ns final. The Commiit-
tee expects that the State will establish a reasonable time period,
such ns 30 dnys, in which a request for a hearing can be. made.

(2) Tlio state Hliiill provide an opportunity, at. (lie request of any
interested party, for a bearing with respect, to the initial determi-
nations. At. any such hearing, interested parties may present evi-
dence regarding the determinations and may cross-examine
persons presenting evidence. Prior to the hearing, the state must
give public notice, of the hearing and make available and distribute
upon requesta list, of witnesses for the slate nnd a general descrip-
tion of the documentation and other evidence that will he relied
upon hy such witnesses. Tl is essential that the slate, prior to the
hearing, make available and distribute these lists and descriptions,
for without Buch advance notice, the right of cross-examination is
significantly diluted. Persons serving notice that they wish to
cross-examine witnesses al the hearing must la* given sufficient,
time to familiarize themselves with the evidence which Ihe state
will present and to prepare appropriate iliicHlionn, The fuel, dial
section 109(c;(2) stales Ihid interested parties may present oral
ctidem «mid cnem examine al the Iteuriio* tinea not men it llia! only
those pers ns presenting evidence are entitled to cross-examine.
'i here is not a condition precedentlo lhe rndh of cross-examinal ion
except thal the stale may require persons desiring to exercise that
right to notify the state of their intent. Finally, the Committee
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notes that the atato may not call witnesses and present documenta-
tion at the hearing unless the advance notice requirements are met.

(3) If a hearing is requested on the initial determinations, toe
state must make its final determinations solely on the basis of
tho record developed at tho hearing The word “solely” is intended
to mean exclusively. A state may not rely on evidence, oral or
written, which is not presented at the hearing. All written docu-
mentation, therefore, must bo entered into the record by a per-
son able, by virtue of training and experience, to respond fully
to cross-examination regarding tbo facts and conclusions con-
tained in tlio written material.

(4) Opportunity for judicial review of the state’s final deci-
sin must be available under state law. However, tho Secretary
may not initiate judicial review of uuy such decisions.

Once tho state program has been approved and the section 109(c)
process comp]ctca? the Secretary retains no residual authority to
waive the moratorium and permit takings within state boundaries in
addition to those which may bo allowed by tho 3tate. W ith respect
to tho section 109(c) process, it is not the Committee's intent that
tlio state be required to comply with that procos.' on an annual basic.
It may bo that tho mnnagemeut of the species will require annual
determinations of optimum sustainable populations und maximum
permissible take. However, this may not necessarily lie tho case, even
though state regulations setting different Icvcls of take within tho
maximum number allowed and state regulations establishing seasons,
areas, manner, etc. of take may change from year lo year. Finally,
tho Committee wishes to make it clear that the procedure required
under section 1t-9(c) is applicable only to tho determination of tho
optimum sustainable population of a species and tho maximum take
of that sjiccics which may he allowed in order to maintain tho optimum
.sustainable population. Tho section 109(c) process is not. applicable
example, a stale’s decision regarding tho seasons, areas, manner of
Ilicit, elc. is not subject lo (lie section 109(c) process.

Section 109(d) (1), us amended by section 4(a) of Il.R. 4084, estab-
lishes a procedure for integrating Federal management of marine
mammal species in lhe Fishory Conservation Zone with state man-
agement of such species in tho territorial sea once management au-
thority has been returned to the state. Section 109(h)(3) states that
if the range of a species with respect to which an optimum sustninablo
population dcterminutic.i is made under section 109(h)(1)(C)
extends beyond the. territorial waters of tho state, then tho state’s
optimum sustainable population and maximum allowable, take deter-
mination shall bo treated within tho Fishery Conservation Zono as
a Secretarial determination made in accordance with section 103 and
mi mi applicable waiver of Ihe nioriilnriiini under uedimi 101(a),
Section 109(h)(3) further provides tint in this situation, no talcing
of it murine ittiiniimil may no allowed until it emipornlivo nllocalin;,
ugreeinent is entered into between the state .. ’ llie Secretary. The
purpose of the agreement is to establish how MaNy of Ihe allowable
number of murine mammals which tho state determines cun be taken
will be taken in tho Fishery Conservation Zono and how many will bo
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‘taken in lands and waters under state jurisdiction. The cooperative
allocation agreement may cove; two, and only two, types of taking:
i'l) subsistence uses, and (2) takings provided for under section
101(a) .vhich occur within the Fishery Conservation Zone. Taking
within the territorial sea or on land within tho stato is solely within
tho discretion of the state after the two priorities established in the
cooperative allocation agreement are satisfied.

Tho Committee notes that one purposo of tho cooperative allocation
ugrccnicnt and the dispute resolution mechanism provided for in sec-
tion 109(b) (1) (ci) is to ensure that the state does not assert tho need
for a number of mammals for subsistence uses which is not supported
by historical experience or fact and which will pteclude the occur-
rence within the Fishery Conservation Zono of commercial fishing
and oilier specified activities involving the incidental taking of mu-
rine nmmmuls. A second purpose is to ensure that tho Secretary
does not make unjustifiable claims regarding the number of marine
iliamina!3 necessary for tho Secretary to carry out his responsibilities
pursuant to section 101(a). It is not intended that (lie cooperative al-
location agreement, ho u vehicle by which the Secretary can assert,
that, tho state has provided inadequate numbers of marine mammals
for subsistence uses. That, issue is to Ik- resolved hy the state, and sub-
sistence usei-s pursuant to the state’s subsist.-ncc laws and regulations.

Finally, it should bo noted thn.it the taking which is tho subject of
tho cooperative allocation agreement in taking which results in the
killing or serious injury of marine mammals. It is not necessary that
the cooperative allocation agrccme.nt address other forms of taking
within the meaning of thatterm.

Section 109(d) (2) provides tliat df a slate agency requests the Sec-
retary to regulate tho taking of a species subject to a cooperative al-
location agreement within tho Fishery Conservation Zone, for sub-
sistence uses or for hunting in a manmi consistent, with state regula-
tions, tho Secretary shall adopt am? enforce such of tho state’s regu-
lations as the Secretary considers to he consistent with bis adminis-
tration of section 101 (a). This section is intended to provide a mecha-
nism for the Federal adoption of state regulations in arena beyond
state territorial waters and is included in the language of Il.1t. .1081
in light of possible questions regarding the. extra-territorial applica-
tion of state law. However, the Secretary shall adopt, the slate regu-
lations only to the extent that they are consistent with the Secretary’s
responsibilities under section 101(a). For example, it is expected
that State regulations relating to the caliber oi a rifle, which may he
used to take a marine mammal would not afleet the Secretary's re-
sponsibilities under section 101(a). On the other hand, a slate regu-
lation rest.rict.ilig (he area or season lor Inking marine niammals
could, if applied in (lie Fishery Conservation Zone, seriously impact.
lhe ability of the Seerelnry lo permit commercial fishermen and other
parties to take marine mammals within that zone. Such regulations
would have lo lie care.fi ’lv evaluated to determine if they should 1st
adojil -d. Any regulation issued by the Secretary pursuant to this
section shell he done under 5 U.S.C. 136land any such regulations need
not comp.y with the Regulatory Flexibility Act. the Paperwork Re-
duction Act, Executive Order No. 12291, and the thirty-day notice
rcgniiamentof 5U.S.C. 55'J(d).
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Section 109(e) establishes a procedure under which tho Secretary
can revoke any management authority returned to a state under sec-
tion 109(b). The Secretary is directed to revoke n ly such authority
if he finds that the stute program for th conservation and management
of a species is not being implemented, or is being implemented in a
manner inconsistent with the provisions of section 109 or tho provi-
sions of the program. The Secretary may not revoke any management
transfer unless ho first provides a written notice of his intent to
revoke together with a statement indicating his reasons therefor and
unless, during the ninety-day period following that notice of intent,
the Secretary provides opportunity for consultation with tho stato
and the state docs not implement tho necessary remedial measures.
When a revocation by the Secretary becomes final, or if a stute volun-
taking of a species within the state in accordance with this Act. and, in
the case of Alaskan Natives, pursuant to sections 101(b) and 109(i).
In such a situation, the Federal moratorium as described in section
101 (a) shall becomeelfectiveuntil waived.

One of the bases for the Secretary to revoke state management au-
thority is the. failure of the state, to comply with that part of its pro-
gram requiring timt tho state have a procduro for evaluating new data
und evidence relating to tho optimum sustninahle population of the
species and the maximum take that would maintain the species at that
level and, if required on tho basis of that evaluation, for amending
these determinations. A state may not ho found in compliance witli
its program  **,simply has procedures for acquiring data nnd evalu-
ating that, dut.v Tlio state has an affirmative burden to alter its deter-
minations pursuant to the process described in section 100(c) if the
now data and other evidence indicates n need to do so. Failure to do
so constitutes a basis for revocation of management authority by tho
Secretary.

Tho Committee carefully considered the question of whethor it wns
necessary to include in Hie bill a provision expressly authorizing judi-
cial review of action hy the. Secretary under section 109(b) approving
or disapproving a proposed state management program or revolting or
refusirg to revoke such approval pursuant to section 109(e). Tho
Committee, concluded that it was unnecessary io do so, although tho
Committee doe* -iot intend to preclude judicial review at. tho request, of
interested parties. If the Secretary’s action or inaction is unlawful
under tho applicable standards of review prescribed hy the Adminis-
trative I’roce.dures Aet, then the affected state or other interested pnrty
will he, able, to seek appropriate relief. Jurisdiction and venue, over
anv such action would he governed hy statutes of general applicability
codified in Title 2Hof lhe United States Code.

Section -1(a) further amends section 109 hy adding n now subsec-
tion (f) which provides that the Secretary may not tornsfcr ninnngo-
ment authority to (lie state of Alaska for any species of marine mam-
mal unless tho slide Inisadopted and will implement a statute and regu-
lations that ensure the taking of such species for subsistence uses is
accomplished in a noti-waslefiil manner, will he the priority consump-
tive use of the species, and if subsistence taking must he restricted,
that such restriction will bo hnfied on: (1) tho customary and dir-"1
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dependence upon the species ns the mainstay of livelihood,.. (2) local
residency- and (3) the availability of alternative resource <In addi-
tion. the Secretary must find timt the state has ndopted a stntutc or
regulation requiring that, any consumptive use of marine mammal
species, other timn for subsistence uses, will be authorized only if the
appropriate state agency first makes findings based on an administra-
tive record (which need not be. the type of proceeding carried out be-
fore an administrative law judge), that such use will have no sig-
nificant' adverse impact upon subsistence uses of the species and the
regulations of .such use will, to the maxi mi extent practicable, pro-
vide economic opportunities for the residents of rural constal villages
of Alaska who engage in subsistence uses of tImt species.

Section 100(f) (2) defines the term “subsistence uses” as the custom-
ary und traditional uses by rural Aluska residents of marine mammals
for direct personal or family consumption as food, shelter, fuel, cloth-
ing, tools or transportation; for the mnlcing and selling of hnndicrnft
articles out of non-edihle by-products taken for personal or family
consumption; and for barter, or sharing for persor.nl or family con-
sumption.

The Committoe. believes tImt the. issue, of subsistence taking must >
addressed in Alaska’s management program, given tho importance
of Unit take lo persons dependent upon subsistence taking and given
the history of court cases surrounding the authority of tho r.tuto to
regulate subsistence taking by Alaskan Nuiives. If management of
a marine mammal species is returned to (lie Slate of Alaska, Native
takings should he. Mended into the overall state regulatory regime.
It should be emphasized timt U.K. 1081 submits Native taking lo stute
regulation only as part of a stale management program which has
been approved by the Secretary and only for so long as timt. program
is in effect. Prior to implementation of the Alaska Stale program or
subsequent to revocation of state management authority by the Secre-
tary, Native taking of a species chilli bo subject to (he provisions of
sections 101 (b) and 101) (i).

Tho Committee is cognizant of the similarity of section 100(f) to
certain provisions in Title Hof the Alaska National Interest Lands
Conservation Act (ANILOA), P.L. 00-187. Section 100(f)(1)(A),
for example, is intended to establish a subsistence priority similar, hut
not identical, t> Mm subsistence priority established in section 804 of
ANILCA. 'Phe Committee wishes to emphasize that this subsistence
priority is intended lo operate in the same manner as the subsistence
priority set forth in section 801 of ANILCA. Tlio priority requires
lhat all subsistence i-Ws of a species he satisfied liefore the state may
niilhorize any nnn-siihsisleni'i* Inking, It should In' noted, however, Hint.
Hie Marino Mammal I’rotcelion Art. subsistence priority differs from
Ilie ANILCA npriority r, timt eiisloiiiin.y iradc is not included within
the purview of section 101). The section 100(f) (2) definition of sub-
swiciire uses is identical to the definition of the same >rm in section
803 of ANILCA in Hint, it defines subsistence uses as the customary
and traditional uses by rural Alaska residents for flic personal and
family consumption | ueposes set. forth in section 80)1. The removal of
customary f>(;:'e from the subsistence use definition is not intended to
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diminish the Committee’s recognition of the importance of customary
trade of marine mammals in many rural Alaska villages. _

W ith respect to the non-subsistence harvest of marine mammals,
section 102(f) (1) (B) (i) requires the State of Alaska to determine
that all subsistence uses will be satisfied and that a non-subsistence
harvest will not adversely affect the subsistence harvest lo a significant,
degree before tlio State may adopt any regulations authorizing a non-
subsislcnco harvest. Section 100(f) (1) (») (ii) requires that tlio rcg-
ulution of non-subsisicnco uses provide, to ihe liiaxlihum extent
practicable, economic oimortuiiitics for the residents of tho rural
coastal villages of Alaska who engage in subsistence uses because the
economies of certain villages’are substantially dependent upon the
Jiarvest of murine mammals, if, for example, thcStato determines
that p.irsubsistciice uses of walrus in a particular area can be satisfied
and still allow a non-snbslsience harvest, tlio Stato must dctormino
whether tTio~residents of thelocal villages desire irid are caf'.ule of
harvesting all of tllio lion-subsislenco surplus. It so, section
A1) (It) (ii) requires that State regulations structure the non-subsist-
ence harvest so as *o provide economic opportunities for tho residents
of rural coastal villages who engage in subsistence uses of ihtit flpfedica.
Tlie economic opportunities referred to include not only IhcTS]7por-
lunity to take the annuals, but also tlio opportunity to servo as marine
mammal hunting guides. The. State may not authorize a guided hunt
for any murine iiiinnmul species until the state bus done everything
Tiracticatile to license tlio residents of coastal villages of the alrcctoa
area. 11 competent and knowTcdmible local residents are, available,
they must bo licensed.

Section 10 hfg”as amonded by section 4(a), provides that tho Na-
tional Environmental Policy Act shall not he applicable to the trans-
fer of management authority to a state or to the revocation or volun-
tary veturn of such authority from the state to the Federal Govern-
ment. Tho Committee wishes to emphasize that section I'i'J(g) also
applies to tho process provided for in section 100(c).

Section 100(h) essentially restates existing law, except that, ns
rewritten, subsection (h) clarifies that Federal, as well as stnto or
local employees, may take marine mammals in the. course of their
official duties and clarifies that the non-lothal removal of nuisunco
animals may also he carried out. hy Federal, state or local govern-
ment. employees. For example, the appropriate governmental employ-
ees may remove, harbor seals trapped in fish ladders.

Section 100(i) authorizes lIhe Secretary, after providing notice ami
opportunity for a hearing in the afleeted area, to proscribe regula-
tions requiring the marking, tagging, nnd reporting of marine mam-
mals taken by Alaskan natives pursuant to section 101(b). This
provision is designed to enable Ihe Secretary to gather sufficient data
on the taking of marine mammals hy Alaskan Natives to dolonn'mo
wluil. effect such taking is having on marine mammal populations.
Tlie marking nml tagging of animals will also provide ‘lie Secretary
with a means of monitoring the disposition of the Nail I -.rvest to
ensure that any commercial use of marine mammal pm;,nets meets
tlio crilorin set forth in section 101(b)(2). In addition to tho normal
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rulemaking requirements of tho Administrative ProcediK-es Act, sec-
tion 109(i) . requires rulemaking to be. preceded by public notice
(which is reasonably calculated to reach tho residents of Alaska’s
rural villages in a timely manner) and by an opportunity for a public
hearing in tho affected area. These additional procedural require-
ments recognize tlvjunique logistical and communications problems in
rural Alaska, and tho importance, of providing local villnge people -
many of whom are imfumiliar with normal written rulemaking pro
ccduros—v. ith an opportunity to express their views orally on pro-
posed rulch aking within their own communities. It is not intended
that the requirement to provide notification through “appropriate
electronic Meal?” mandate the use of expensive television and radio
commercials.

Section 10!>(j) rewrites existing law to authorize tho Secretary to
make grants to assist states in developing, as well ns in implementing,
stato management programs. Current law restricts eligibility for these
grants to implementing an approved stnte program. It was the Com-
mittee’s view thn' it would be m the best interest of the Act to pcimil
states to receive V ids for the. development of management programs.
Grants made under this subsection may not exceed f>0 percent of the
costsof developing or implementing state programs.

Section 4(b) of 11.R, 4084 provides that nothing in the amendments
made by section 4(a) shall be construed ns affecting in any manner
any cooperative agreement entered into by a state under section 0(c)
of the Endangered Species Act. of 1070. Of partie.uhtr concern to the
Committee was tlie possibility Unit. U.K. 408-1 would be interpreted
as invalidating section fi(e) cooperative agreements entered into for
the conservation and management of tlie endangered munaleu in the
State of Florida. Section 4(b) will preclude .nis result. The Committee
also no.es timt section 17 of the Endangered Species Act provides that,
in the case of conflicts between tlie. Endangered Species Act and the
Marine Mammals Protection Act, the more ivstrict.ivo provision ap-
plies. Nothing in 11.R. 4084 is intended to alter that result.

SECTION n

Section 5 of II.R. 4081 amends .section 110(a) of the Act. lo direct,
tlio Secretary to undertaken program of, and provide I'muiicinl assist-
ance for, research into new methods of local mg and catching yellowfin
tuna without the incidental taking of marine mammals. At. present,
section 110(n) author! ;es the Secretary 1" make grimls lo other
agencies or persons for marine niaimniil research. Vs amended, section
110(a) would illred the Secretary to continue Inal fluidinn as well
iimto iiudei'lnke a program of research on hisown. The marine man.mill
research required by Ibis seel inn specifically includes research into new
methods of locating and catching yellowfin tuna hy purse seine vessels
without lhe incidental take of marine mammals. Research involving
aggregating devices is now being undertaken and the purpose of this
amendment, among other things, is to encourage the continuation of
that, research. The Inna industry is presently engaged in such research,
and the amendment, to section 110(a) would expressly mnko-it possible
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for the government to participate in, or support, that research as well
as other projects to discover better technology to avoid conflicts
between marine mammals and the fishing industry.

section O

Section Gof Il.R. 4084 makes technical amendments to Title 1l of
tho Act which establishes, und specifies tlie functions of, the Marine
Mammal Commission. Specifically, section Grepeals the requirement
that the Commission submit a copy of any report or recommendation
to the Seerelnry before publication and clarifies that tlie Commission,
in carrying on its responsibilities ; Idcr the Act may make grants to

persons.
BECTrON 7

Section 7 of II.R. 1084 .unends the Act to authorize $8,000,000 for
fiscal year 1083 und $8,800,000 for fiscal year 1984 for the Department
of Commerce. Section 7 further amends the Act to authorize, for tho
Department of the Interior, $1,700,000 for fiscal year 1983 and $2,-
000,000 for fiscal year 1984. Finally, section 7 authorizes the appro-
priation of $1,000,000 in fiscal year 1983 and $1,100,000 in fiscal year
1981 for the Marine Mammal Commission to carry out its responsi-
bilities under tlie Act.

The Committee decided to eliminate the division of authorizations
of appropriations for research and authorizations for other purposes,
For hurcuur.ratic reasons peculiar to their own institutions, the De-
partments of Commerce and the Interior interpreted these provisions
differently. The Committee intends that tlio agencies continue to carry
on active research programs at approximately tho same level as their
current programs. The Committee also notes that return of manage-
ment of a species of marine mammals to u state should not orcrludo
Federal research on that species. Almost all marine mammals spend
some.portions of their life cycle in Federal waters. Their role in the
marine cc *system and their aesthetic and economic values are factors
which make, them appropriate subjects for research on the Federal
level. The Committee also notes that, because the Federal Govern-
ment may he culled upon to resume management, at. any lime, Federal
research, in cooperation with state ug.neies, should continue.

CO8T OK THE L eolSCAT!ON

rn the event timt- this legislation is enacted into law, the Commit-
tee estimates Die cost to the Federal Government to he. not in excess
of $10,7GO,(liltl in fiscal year I19H3 mid $11,91)0,1)111) in lineal year 1981,

I ni'oationaiiy Tmpaut Statemen t

Pursuant to clause 2(1) (1) of Rule "XT of the Rules of the ITouso
of Kepresentalives, the Committee estimates that the enactment. of
I1.R. 4084 would have no significant inflationary imparl on the prices

nnd stin the national economy.
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CoiiruANCE W ith Clause 2(1) (3) of Role X

W ith respect to tho requirements of clnuse 2(1) (3) of Rule X I of
(ho Rules of tho House of Representatives:

(A) A day of hearing was held on the legislation on July 13,1981,

by tho Subcommittee on Fisheries nnd W ildlife Conservation and the
Environment. Oversight hearings are planned in the next Congress.

(1) Tho requirements of Section 308(a) of the Congressional Budg-

et Act of 1974 are not applicable to this legislation.

(C) The Copimiltce on Government Operations hnssentno report to
tho Committee on Merchant Marine and Fisheries pursuant to clause
2(b)(2) of Rule X.

(D) A letter was received from the Director of the Congressional
Budget Otlice, pursuant to Section 403 of the Congressional Budget
Actof 1974 in reference to ILR. 4084 and follows herewith:

U.S. Congress,
Congressional Budget Office,
Washington, D.C. September 10, 1981.
Hon. Walter G. Jonhs,
Chairman” Committee on Mere/unit Murine and Fisheries, House of
llepresentaHern, Tonyworth House. Office 11lidding, Washington,

D.C.

Dear Mh. Chairman: Pursuant to Section 403 of (he Congressional
Budget Act of 1974, tho Congressional Budget Office has prepared the
attached cost estimate for H.R. 4081, a bill *>improve the operation of
tho Marine Mammal Protection Act of lit,:", and for other purposes.

Should tho Committee so desire, we would lie pleased to provide fur-
ther details on this estimate.

Sincerely,
Alice M RiVIin, Director.

CoNOIIKSSIONAL BoDGET OFFICE—COST ESTIMATE

1. Bill number:TI1.R. 4084.

2. Bill title: A bill to improve the operation of tho Marine Mam-
mal Protection Actof 1972,and for other purposes.

3. Bill status: As ordered reported by lira Ilouso Committee on
Merchant Marine and Fish'l les, July 31,1981.

4. Bill purpose This bill contains numerous technical and other
amendments to the Marine Mammal Protection Actof 1972 (MMPA)
to improve the administration of that act. Tho bill provides total
authorizations of $10.8 million in 1983 and $'1.9 million in 1984 to
the Departments of Commerce and the Intel or and to the Marino
Mammal Commission for carrying out the provisions of the MMPA.
Tho Marine. Mammal Commission provides overview and review
functions and makes recommendations to lhe Secretaries of Com-
merce, Interior, and State with regard to marine mammal conserva-
tion. The Departments of Commerce and Interior conduct research,
provide grants to Slates, institutions, and individuals, prescribe
illations, and issue permits authorizing the talcing or importir m
marine mammals.
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5. Cost estimate:
Fiscal year:
Authorization level: JWHon*
1982
1083 $10.8
1084 11.0
1085
1080
Estimated outlays:
Flscabé/zear:
1
1083 0.3
1085 1.7
1080

Tlio costs ofl this bill fall within budget subfunction 306.

6. Basis of estimate: Tho authorization levels are those stated in tho
bill. It is assumed that the full amounts authorized will be appro-
priated prior to tho beginning of each fiscal year. Outlay estimotes
are bused on information provided by the Department of Commerce
and historical spending patterns.

7. Estimate comparison: None.

8.1 Tovious CBO catimato: Nono.

9. Estimate prepared by:Anne E. HoiTm n.

10. Estim ate approved by:

C. G. Nijckols
(ForJamesL. Blum, Assistant Director for Budget Analysis).

Aoency Comments

Tho Committee requested, but did <otreceive, any official statement
of agency position on the legislation. Representatives of (ho Depart-
ments of Commerce, Interior and tho Marino Mammal Commission
wore generally supportive of tho goals of tho legislation at hearings
held before the committee.

Changes in Existing Law Made uy the Bill, ah Reported

In compliance with clause 3 of rule XIIT of tlie Rules of the llouso
of Representatives, changes in existing law made by tho bill, as re-
ported, are shown us follows (existing law proposed lo lie omitted is
enclosed in black brackets, new matter is printed in italic, existing law
in which no change is proposed is shown in roman):

MARINE MAMMAL PROTECTION ACT
(16 U.S.C. 1301-2,1371-2, 1375, 1379-80, 14(12, 1406)

§ 1361. Congressional Findings and Declaration of Policy.
The Congress finds that—
*

* * e e e

so) marine mammals hnvo proven themselves to bo resources of
great, international significance, esthetic and recreational as well as
economic, and it is the souse of tho Congress that Ibey should be
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protected nnd encouraged to develop to tlio greatest extent feasible
conimciisuriu' with sound policies of resource management and that
the primary objective of their management should be to maintain the
health and stability of tho merino ecosystem. Whenever consistent
with this primary objective, it should be the goal to obtain an optimum
sustainable population keeping in mind the [optimum] carrying capa-
city of tho habitat,

§1362. Definitions.

For tho purposes of this chapter—

[(1) Tho term “depletion” or “depleted” means any case in which
the Secretary, after consultation with the Marine Mammal Commis-
sion and the Committee of Scientific Advisors on Marino Mammals
established under subchnpter Il of this chapter, determines timt the
number of individuals within a species or population slock—

[( A) has declined to a significant degree over a period of years;

[(11) has otherwise declined and that if such decline continues,
or is likely to resume, such species would be subject to the provi-
sions of tho Endangered Species Act of 1973; or

[(C) is below the. optimum carrying capacity for tho species
or stock within its environment.

{1) The term “depletion” or “depleted” means any case in which—

(/1) the Secretory, after consultation with the Marine Mam-
mal Commission and the Committee of Scientific Advisors on
Marine Mammals established under title 11 of this Act, deter-
mines that c species or pojndalion stock is below its optimum
sustainable population;

(B) aState, to which authority foi' the conservation and man-
agement of a species or no/mlution stock is tmnsferred under
section 10!, determines that such species or stock is below its
optimum sustainable population; or

(C) a species or pojndalion stock is listed as an endangered
sr%e(:(i)es3 or a threatened species under the h'ndangered Species Act
of 1073.

(2) The. terms “conservation” and “management” means the col-

lection and application of biological information for the purposes of
increasing and maintaining the number of animals within species and
populations of marine mammals at [the optimum carrying capacity
of their habitat] their optimum sustainable population, Such terms
include the entire scoye or activities that, constitute a modern scientific
resource program, inc."..ding, hut not, limited to, research, census, law
enforcement, and hubitut acquisition and improvement. Also included
within these terms, when and where, appropriate, is the periodic or
total protection of species or populations as well ns regulated taking.

* * * * * * °

[(H) The term “optimum carrying capacity” means the. ability of
a given habitat, to support the optimum sustainable population of a
species or population stock in a healthy slate without diminishing the
anility of tint habitat to continue Unit function.]

[('*>)J('"*0 The term “optimum sustainable population” means, with
respect lo any population sloelc, the number of animals which will re-
sult in the maximum productivity of Ihe population or the species,

37*5
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keeping in mind the [optimum] carrying capacity of the habitat and
the health of the ecosystem of which they form a constituent element,

[(10)3 i'f) The term “person” includes (A) any private person or
entity, and (R) any officer, employee, agent, department, or instru-
mentality of the Federal Government, of any State or political sub-
division thereof, or of any foreign government.

[(11)3 (70) Tlio term “population stock” or “stock” means a group
of marine mammals of the same species or smaller taxa in a common
spatial arrangement, that interbreed when mature.

[(12)] (11) The term “Secretary” means—

(A) tlio Secretary of the department in which the National
Oceanic and Atmospheric Administration is operating, as to all
responsibility, authority, fu.rding, and duties under tins chapter
with respect to members of t ic order Cetacea and members, other
than walruses, of the order Pinnipedia, nnd

(R) tho Secretary of the interior as to all responsibility, au-
thority, funding, and duties under this chapter with respect to all
other murk imammals covered by this chapter.

J[(1'1)3 (IV) The term “take” means to harass, hunt, capture, or
kill, or attempt, to harass, hunt, cupturc, or kill any marine mammal.

[(14)](i.7) [The term “United States” includes the several States,
the District of Columbia, the Commonwealth of Puerto Rico, tlio
Canal Zone, the possessions of the United States, and the Trust Terri-
tory of the Pacific Islands.] The 1"»i uUnited States'’ includes the
scvc-'ul States, the District of Coin &, the Common wealth of Puerto
Met, the Virgin Islands of the United States, American Samoa,
Guam, and the Northern Mariana Islands.

[(L5)](AO0 The term “waters under tho jurisdiction of the United
States” means—

(A) the territorial sea of the United States, and

(m the waters included within a zono, contiguous to tho terri-
torial sea of the United States, of which tho inner boundary is a
line coterminous with tho seaward boundary of each eoustal State,
and the outer boundary is a line drawn in such a manner that cucli
point, on it is 200 nautical miles from tho bnsoline from which tho
territorial sea is measured.

§ 1371. Moratorium on Taking and Importing Marine Mammals
and Marine Mammal Products.

(a) Imposition; Exceptions.

There shall he a moratorium on tho tnking and importation of ma-
rine mammal products, commencing on the. effective date of this Act,
during which lime no permit may he issued for the taking of any ma-
rine, mammals and no marine mammal or marine mammal product
may lie imported into the United Slides except in the followingciihch:

(1) Permits may lie issued by the Secretary for taking and im-

portation for purposes of scientific research and for public dis-
play if —
(A) tlio taking proposed in tho application for any such
permit., or
(R) the importation proposed to bo made,
is first, reviewed by the Marino Mammal f!'nmmission nml the
Committee of Si ient.illc Advitiornou Murine Mammilla entiihlished
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under subchaptcr 11 of this chupter. The Commission and Com-
mittee shall recommend any proposed taking orimportation which
is consistent with the purposes and policies of section 1361'of
this title. Tho Secretary shall, if be grants approval for impor-
tation, issue to the importer concerned a certificate to that effect
which shall lie in such form ns the Secretary of the Treasury pre-
scribes and such importation may I>c made upon presentation of
the certificate to the customs officer concerned.

[(2) During the twenty-four calendar months initially follow-
ing Octpbcr 21, 1972, tho taking of marine mammals incidental
to tho course of commercial fishing operations shall be permitted,
and shall not bo subject to the provisions of sections 1373 and 1374
of this title: proviaea, That such tal ing conforml to such con-
ditions and regulations os the Secretary is authorized and di-
rected to impose pursuant to section 1381 of this title to insure
that, those techniques nnd equipment nro used which will produco
the least practicable hazard to marine mammals in such commer-
cial fishing oi>crations. Subsequent to such twenty-four months,
marine mammals may bo taken incidentally in the course of com-
mercial fishing operations nnd permits may lie issued thereof
pursuant to section 1374 of this title, subject to regulations pre-
scribed by the Secretury in accordance with section 1373 of this
title. In any event it shall bo the immediate goal that the inci-
dental Kkill or incidental serious injury of marine mammals per-
mitted in the course of commercial fishing operations be reduced
to insignificant levels approaching a zero mortality and serious
injury rate. The Secretary shall request the Committee on Sci-
entific Advisors on Marino Mammals to prepare for public dis-
semination detailed estimates of the numbers of mnmmuls killed
or seriously injured under existing commercial fishing technology
and under the technology which shall lie required subsequent to
such twcenty-four-montli period.]

(2) Marine mammals may be taken incidentally in the course

of commercial fishing operations friulpermits may be issued there-
for under section subject * regulations prescribed by the
Secretary in accordance with section 103. In any event it shall be
the immediate goal that the incidental kill or incidental serious
injury of marine mammals permitted in the course of commercial
fishing ojjeralions be reduced to insignificant levels approaching a
zero mortality and serious injury rate; provided that this goal
shall be satisfied in the. case of the incidental taking of marine,
mammals in the course of purse seine fshiny for ye)lowfin tuna
by a continuation of the application of the best marine, mammal
safety techniques and equipment that are economically and tech-
nologically practicable. T he Secretary of tho Treasury shall ban
tinlimportation of commercial fish or products from fish which
have been caught with commercial fishing technology which re-
sults in the incidental kill or incidental sorious injury of ocean
mammals in excessof United Slates standards. The Secretary shall
insist on reasonable proof from the governmentof any nation from
which fish or fish products will ho exported to tho United States
of the effects on ocean mammals of the commercial fishing tcch-
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notogy in use for such fish or fish products exported from such
.nation to the Uniteiil States.

(3 The Secretary, on tlio basis of the best scientific evi-
dence available ar.d in consultation with tho Marine Mammal
Commission, is authorized and directed, from time to time, hav-
ing due regard to tho distribution, abundance, breeding habits,
and times and lines of migratory movements of such marine
mammals, to determine! when, to what extent, if at all, and by
what means, it is compatible with this chapter to waivo the re-
quirements of this section so as to allow taking, or importing of
any marine mammal, or any marine mamintu product, and to
adopt suitable regulations, issuo permits, and make determina-
tions in accordance with sections 1372, 1373, 137s, and 1381 of
this title permitting and governing such taking and importing, in
accordance with such determinations: provided’, however, TImt
the Secretary, in mulcing such determinations must bo assured
that the taking of such marine mammal is in accord with sound
principles of resource protection and conservation as provided in
the purposes and policies of this chapter:provided further,how -
ever, TImt. no marine iimmmul or no mariSic mil'lmial product
may bo imported into the United Stu/ i unless tho Secretary
certifies that the program for taking marine mammals in the
country of origin is consistent with the provisions nnd policies of
this chapter. Products of nations not so certified may not bo
imported into the United States for any purpose, including
processing for exportation. (B) Except for scientific research
purposes as provided for in paragraph (1) of this subsection, dur-
ing the moratorium no permit may he issued for the taking of any
nmrino iiiainiual which [isclassified us lielongiiig to an endangered
spc-'cs or threatened species pursuant to the Endangered Species
Actof 1973 or] 1msbeen designated hy the Secretary as depleted,
and no importation may be made of any such mammal.

(1) (A) During anyperiod of 6 consecutive, years, the, Secretary
shall allow the incideixtal,but not the intentional, taking, by citi-
zzus of the. United Stales while engaging in commercial fishing
operations,of small numbers of marine mammals of a species or
population stock that is not. depleted if the Secretary, after notice
and ogiportunity for public comment—

(i) finds that the. total of such taking during such li-ycar
periodwill have a negligible- impact on such species or stock;
and-

(ii) provides guidelines pertaining to the. establishment of
a cooperative system among the fishermen involved for the
monitoring of such taking.

(1l) The, Secretary shall withdraw, or suspend for a time cer-
tain, the permission to take marine mammals under subparagraph
(A ) if the. Secretary finds, afternotice and opportunity for publio
comment, that—

(i) the. taking allowed under subparagraph (/I) is hiving

more, thm a negligible impact on the species or stock con-

cerned; or



(ii) the -policies, purposes and goals of this Act would be
better served through the application of this title 'without
reganl to this subsection.

Sections 103 and 101 shall not apply to the taking of marine
mammals under the authority of this -paragraph.

(‘I) (A) Upon request therefor by citizens of the United States
w ho engage in aspecifiedactivity (other thancommercial fishing)
within a specified geographical region, the Secretary shall allow,
during periods of not more than five consccul jc yea»s each, the
incidental, but not intentional, taking by citizens while engaging
in that activity within that region of small members of marine
mammals of a species or population stock that is not depleted if
the Secretary, after notice (in the Federal Register and in news-
papers of general circulation, and through appropriate electronic
media, in the coastal areas that may be affected by such activity)
and opportunity for public comment—

(i) finds that the total of such taking during each 5-year
(or less) period concerned will have a negligible impact on
such species or stock and its habitat, and on the availability
of such species or stork for taking for subsistence uses pursu-
ant to subsection (b) or section /03 (f); and

(ii) prescribes regulations setting forth—

(/) permissible methods of taking pursuant to such
activity,and othermeans of effecting the least practicable,
adverse impact on such species or stock and its habitat,
paying -particular attention to rookeries, mating grounds,
and areas of simitar significance; aiul

(Il requirements pertaining to tlm monitoring and
reporting of such talcing.

(11) Tho Secretary sImll withdraw, or .suspend for a time cer-

tain, (either on an individual or class basis, as appropriate) the
permission to talco marine mammals under subparagraph (A)
pursuant, to a specified activity within a specified geographical
region if the Secretary finds, after notice and opportunity for
public comment (as required under subparagraph (A) unless
(C) (i) applies), that—

(i) the regulations preseriljod under subparagraph (A)
regarding methods of talcing, monitoring, or rejHirting are
not being substantially complied with by a person engaging
in Hiicih activity; or

(ii) (lie talcing allowed under subparagraph (A) pursuant
(o one or more activities within one or more regions is having,
or may have, more than a negligible impact on the species or
stock nonce ned.

((") (i) Thn requirement for notice and opportunity for public
comment in subparagraph (li) shall not apply in the case of a
suspension of permission to take if tho Secretary determines that
an emergency exists which poses a significant risk to tho well
being of the species or stock concerned.

(ii) Sections 10l and 101 shall not apply to tho taking of mu-
rine iiiamuiuls under.the authority of this paragraph.

(b)

D
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Exemptions for Alaskan natives.
'he. provisions of this chapter shall not apply with respect to

the taking of any marine mammal by any Indian, Aleut, or EJdmo
who dwells on the coast of the North Pacific Oceun or the Arctic
Ocean if such taking—]

Except as provided in section 109, the provisions of this Act shall

not appy with respect to the taking of any marine mom mat by any

Indian, Aleut, or Eskimo who resides in Alaska and mho dwells on

the

coast of the North Pacific Ocean or the Arctic Ocean if such

taking—

[(1) is fo- subsistence puigioses by Alaskan natives who reside
in Alaska, or]

(/) is for subsistence purposes; or
* * * * * * *

§ 1072. Prohibitions.

(2)

Taking.

Except ns provided in sections 1071,1370,1374,1570,1081, and 1080
of this title, it isunlaw ful—

(1) for any person subject to tho jurisdiction of tlio United
Stales or any vessel or other conveyance subject to (lie. jurisdic-
tion of the United States to take any marine mammal on tlio
high sens;

(2) exceptusexpressly provided for by an international treaty,
convention, or agreement to which the tTnitcd States is a party
and which was entered into before the effective date of this sub-
chapter or by any statute implementing any such treaty, conven-
tion, or agreement—

(Al for any person or vessel or other conveyance to take
any marine, niumtnnl in waters or on lands under the juris-
diction of tho United States; or

(T1) for any person to use any pert, luirbor, or other place
under the jurisdiction of the United States for any purpose
in any way connected with tho faking or importation of
marine mammals or marine mammal products; and

[(0) for any person, with respect to any marine mammal taken
in violation of this siihehaptcr—

(A) to possessany such mumnialjor

(1) fo transport, sell, or offer for sale any surli mammal
or any marine mammal product made from any such mam-
mal; and]

(7) for any person, -with respect to any marine mamnml token

in viola/ion of this title, to possess tImt mammal or any product

from thatmammal;

(@) for any person to transport, -purchase, sell, or offer to jmr -
ehase or sell any nurr'ne mammal or marine mammal product;
and

C('0] (s» for any person to use, in a commercial fishery, any
means Or methods of fishing in contravention of any regulation#
or limitations, issued by (lie .Secretary for fliat. fishery fo achieve
the purposes of this chapter.



(b) Importation of pregnant or nursing mammals; depleted spe-
cies or stock; inhumane taking.

Except pursuant to a permit for scientific research issued under
section 1374(c) of this title, it is unlawful to import into tlie United
States any marine mammal if such mammal was—

(1) pregnantatthe time of talcing;

(2) nursing at the time of talcing, or less than eight months
old, whichever occurs later;

(3) taken from a species or population stock which tho Sec-
retary has, hy regulation published in tho Federal Register,
designated as a depleted species ui stock [or which has been listed
as an cm.angered species or threatened species pursuant to the
Endangered Species Actof 1973]; or

* * * * * * *

(d) Nonapplicability of prohibitions.
Subsections (b) and (c) of this section shall not apply—

(1) in the case of marine mammals or marine mammal prod-
ucts, as tho case may I>c, to which subsection (b) (3) of this section
applies, to such items imported into the United States before the
date on which tho Secretary publishes notice in the Federal Reg-
ister of his proposed rulemaking with respect to tho designation
of tho species or stock concerned us depleted £or endangered]; or

* * * * * * *

tj 1375. I'cim ltics.

(a)(7) Any person who violates any provision of this subchapter
or of any permit or regulation issued thereunder may lie assessed a
civil uenulty hy the Secretary of not more than $10,000 for each such
violation. No penalty shall he assessed unless such person is given
notice and opportunity for a hearing with respect to such violation.
Each unlawful biking or importation shall he a separate offense. Any
such civil penalty may bo remitted or mitigated by the Secretary for
g(K>d cause shown. Upon any failure to pay a penalty assessed under
this sulwcction, the Secretary may request the Attorney General to
institute a civil action in a district court of tho United States for any
district in which such person is found, resides, or transacts business to
collect, tho penalty and such court shall have jurisdiction to hour and
decide any such action,

(ii) tn any case involyiny an allayed unlawful importation of a
inin'inr mammal or murine mammal prodart, if such importation in
made hy an.intiivid aid for Itin own personal or fainih/ une (which docs
not in/ltide importation an an aecomnux/ation to athern or for nirte or
ofher commercial unii), the Secretary may, in lieu of inntitutiny a
yrorerdiny under parayraph (/), allow the individual to abandon the
mammal or produet, under provedurns to he prenarihed by the Seam-

fury, to the enforcement officer at the port of entry.
* * * * * * *

f21379. Federal cooperation with States.
£(n) State regulation of the tnkilng of marine mammals.

£(1) Except as otherwise provided in this section, no Stale may
adopt any law or regulation relating to tho taking of marine nmmniivls
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within its jurisdiction or attemptto enforce any State law or regulation
relating to such taking.

[(2) Any State may adopt and enforce any laws or regulations
relating to tho protection and taking, within its jurisdiction, of any
species or population stock of marine mammals if tho Secretary deter-
mines, after review thereof, that such laws and regulations will bo
consistent with (A) tho regulations promulgated under section 1373
of this title with respect to such species or population stuck, and (It)
such other provisions of this chapter, and any rule or regulation pro-
mulgated pursuant to this subchaptcr, which apply with respect to
such species or population stock. If the Secretary determines that
any such State laws and regulations are so consistent, the provisions
of this chapter, except this section and sections 1371 (except to the
extent that the Secretary waives the application of section 1371 to
permitsuch State laws and regulations to take effect) and 1380 o; this
title, and subchnptor Il of this chapter, shall not apply with respect
to tho species or population stock concerned within the jurisdiction.

£(3) Notwithstanding the preceding provisions of this subsection
nnd tho provisions of subsection (c) of this section, the Secretary
shall continuously monitor and review tho laws and regulations of any
Stato which has assumed rcspon.ui ility for marine mammals ns pro-
vided for in paragraph (2) of th .bsection. Whenever the Secretary
finds that the laws and regulation;' if any such State are not in sub-
stantial compliance with either paragraph (1) or (2), or both, ho
shall resume responsibilities under this chapter for the ma..ne mam-
mals concerned within Ihe jurisdiction of that, Slate, superseding such
State laws and regulations to tho extent which, after notice and oppor-
tunity for hearing, ho deems necessary.

[(4) Nothing in this chapter shall prevent, a Stato or local govern-
ment official or employee, in the course of his duties as an official or
employee, from taking a marine mnmmnl in n humane manner if such
taking (A) is for the protection or welfare of such mammal or for
the protection of tho pulilic health and welfare, and (B) includes stops
designed to insure the return of such mammal to its natural habitat.

£(bl Grants to States.

£Tho Secretary is authorized to make grants to each State whose
laws and regulations relating to protection and management of marine
mammals which primarily inhabit, waters or lands within the. bound-
aries of that Slate, are found to he consistent with the purposes and
policies of this chapter. The purpose of such grants shall he to assist
such Stales in developing and implementing Slate programs for the
protection and management of such marine mammals. Such grants
shall not, exceed 50 per centum of ihe costs of a particular program h
development, ami implementation. To lie eligible for srnffi grunts, Stnto
programs shall include planning and such specific activities, including,
hut not. limited to, research, censiising, habitat acquisition and im-
provement, or law enforcement as the Secretary finds contribute to the
purposes and policies of this chapter. The Secretary may also, as a
condition of any such grant, provide that. Slate agencies report at
regular intervals on the status oi species and populations which are
lhe suhiect of such grants.]

(a) N o State may enforce, or attempt to enforce, any State law

or reyulathn mlatiny to the takiny of any speaien (mi.ich. term for
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(A) the State program shall not apply with respect to the tak-
purposes of this section includes any population stock) of marine

ing of the species within the State for any purpose, or under any
iminimal within the State unless the Secretary has transferred author -

R B . . condition, provided for under section 101; and
ity for the conservation and management, of that species (hereinafter

” (B) the Secretary shall continue to regulate, under this title,
referred to in this section as "management authority ) to the State

I taki f th i ithi the State.
under subsection (b)(1). a akings o e species w i in e ate

(/) (3) After the determination required under paragraph (1) (C) (i)

(b)(t) Subject, to paragraph (2) aiul subsection the Secre-

. ) . regarding a species is final and implemented under State law and after
tary shall transfer management authority for a species of marine

. R R . a cooperative allocation agreement described in subsection (d) (1), if
mammal to a State if the Secretary finds, after notice anti oppor-

required, is im lemented for such species—
tunity for public comment, that the State has developed ana will a P p

(A) such determination shall be treated, for jmrposes of ap-
implement a program for |he conservation and management of the

R plying this title beyond the territory of the State, as a determina -
species that—

tion made, in accoi'dance with section 103 as an applicable waiver
(.1) is consistent with the purposes, policies, and gjals of this

Act and with international treaty obligations; under section 101(3)(3)

crn) the Secretary shall regulate, without regard to this section
(11) requires that all taking of the species be hur e ;
R R R R other than the allocations specified under suuh an agreement, the
[€@D) docs not.permit the taking cf the species unlcst uluntil—

(i) the State has determined, under a proces=~ consistent taking of the species

(i) incidentally in the course of comma dal fishing opera-
with the standards set forth in subsection (c)—

tions (w ..ether provided for under section 101 (a) (2) cr (4))>
(/) that the species is at its optimum sustainable

or in the course of other specified activities provided for un -
pojndatian (hereinafter in this section referred to as

der section 101 (a) (6), in the zone described in section 3(14)

(/7), and

(ii) for scientific researchorpublic display purposes (other

“0 S P " and
crr) the ma ximum number of animals of that species

that may be taken without reducing the species below
than by, or on behalf of, the State), except that any taking
its 0 S P .and
authorized wider a permit issued pursuant to section 101
(ii) the determination required under clause (i) is final
(a)(1) after the date of the enactment of the 1031 amendment
and- implemented under State law, and, if a cooperative
to this subsection allowing the removal of live animals from
allocation agreement fur th species is required under subsec-
habitat within the State shell not be effective if the Stal”
tion (d) (/), such an agreement, ii implemented:;
agency disapproves.within 30 days after the date of issuance
(@D} docs not permit, the taking of a number of animals of the
of the permit, such taking as being inconsistent with the
species that exceeds the maximum number determined /mrsuant
Stato program; ma
to subparagraph (C) (i) (11)y, and, in the. ease of taking for sub-
section 101 (b) shallnot ap

sistence uses (as defined in subsection (f)(2)), does not permit (C) 'I'he State proceSS requlred under Subseotlon (b) (1) (C) mUSt

the taking of a number of animals that would be inconsistent

comply with the following standards:
-with the maintenance of the species at its 0 S P . .
(1) The State agency with management authority fox the
(@] dors not permit the taking of the species for scientific

species (hereinafter in this section referred to as tlie “State
research and public display purposes, except for taking for such ” o R . .

agency ) must make an initial determination regarding the
purposes that is undertax ,i by, or on behalf of, the State;

factors described in clause (i) of tint subsection. The State

(P) provides procedures for acquiring data, and evaluating . . R
agency must identify, and make available to the pub?7,3 under

such data and other new evidence, relating to the 0 S P of the R . H
reasonable circumstances, the documentation support! Ig such

species, and the ma ximum iukc that would maintain the species at R R R
initial, determination. Unless request for a hearing under para-

that level, and, if required on the basis of such evaluation, for R R . . . R
graph (2) regarding the initial determination is timely made,

amendin determinations under subparagraph ! i),
9 P 9 P ()« )’ the initial determination shall be treated as final,under State law.

(0) provides procedures for the resolution of differences be- (2) The State, agency shall provide opportunity,at the request

tween the State and the Secretary that might arise during the « of any interes,ul party, for a hearing milk respect to the initial

development of a cooperative allocation agreement under subsec- . . . . .
P P 9 determination, made by it under paragraph (1) at which inter-

tion (d) (1) ;and
ested. parties may—

(If) provides for the submission of an annual report, to the Sec - present, oral, and written evidence in suppose of or

retar regardin the administration of the rogram durin the . . .
y 9 9 P 9 9 against suck determination.; and
reporting period. (It) cross-examine persons presenting evidence at tho

(2) /taring the period between the transfer of vim igement author- hearing

ity for a speeies to a State under paragraph (!) and the time at w hich The State agency m ust give public notice of the hearing and make

the implementation requirements under paragraph (r)y o) Cii) arc available to the public within a reasonable time before iom -

complied with—
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mencing the hearing a list of the witnesses toethe State etui a (2) (A) The Secretary may not revoke a transfer of management
general,description of the documentation and other evidence that authority under paragraph (1) unless
will hereliedupon by such witnesses. (E) the Secretary provides to the State a written notice of in -
(8) The State agency, solely on the basis of the recorddeveloped tent torevoke togetherwith astatement,in detail, of those actions,
at a hearing held pursuant toparagraph (2),mustwake a decision or failures to act, on which such intent is based: and
regarding its initial determinationunder paragrapi- (1) and shall (ii) during the 90-day period after the date of the notice of
include with the record a statement of the findings and conclus- .
intent to revoke—
ions, aiul the reason or basis therefor, on all material issues. N the Secretary provides opportunity for consultation
(4) Opportunity for judicial review of the decision made by between him and the State concerning such State actions or
the State agency on the recordunder paragraph (3)’ under scope failures to act and the remedial measures thatshould be taken
of review equivalent to that provided for in section 706(2) (A) by the State, and
through (E) of title 6, United States Code, must be available (lIl) the State does not tab 1such remedial nrensures as are
under State law. The Secretary may not initiate judicial review necessary, in the judgment of the Secretary, to bring its con-
of an such decision.
Y servation and management, program, or the administration or
(d) (1) If the range of a species with respect to which adetermma - enforcement of the program, into compliance with the provi-
tion under paragraph (1) (G)(1) of subsection (b) is made extends . fthi ti
sions o is section.
beyond the territorial waters of the Stale, the State agency and the R
(B) W hen arevocation by the Secretary of a transfer of manage-
Secretary (who shall first coordinate with the Marine Mammal Com - R . .
ment authority to a State becomes final, or the State voluntarily re-
i i d the. iat R i I Fish M t C il s .
missiton an ¢. appropriate egiona Ishery anagemen ounci turns management authoi'ity to the Secretai'y, the Secretary shall reg-
established, under section 802 of the Aet of April 18,1076 (16 U .S .C. ) . R
ulate. the taking,and provide, for the conservation and management, of
1862)) shall enter into a cooperative allocation at/reemenl providing the species within the State in accordance with the provisions of this
procedures for oHorotir.y, on u timely basis, such of the number of Act (and in the case of Alaskan natives, scution 101(b) and subsection

i ] tutde t i d d h 1 c ii I Tt b ti . . . .
animafls, tu etermine under paragrap ( ) ( ) i« ) o subsection (i) of this section shall apply upon such revocation or re'urn of man-
(b), as may be appropriate, with priority of allocation being given |

agement authority).
firstly tv talcing for subsistence uses.in the ease of the State, of Alaska,
(f) (1) The. Secretary may not transfer management authoi'ity to

d dl to taki f ided f d ti 101 . . .
an secon y to aking for purposes proyvide erunder section &) the. State of Alaska under subsection (b)(1) for any species of marine
within the zone described in section 3 ( ) (B ).

mammal unless—

(2) If the State agency requests the Secretary toregulate the taking (/l) the State has adopted and will implement, a statute and
of a species towhich paragraph (1) applies within the zone described regulations th*e insure that the. taking of the. species for subsist-
in section 3(11) (B) for subsistence uses or for hunting, or both, in

ence uses—
a manner consistent with the regulation by the State agency of such (i) is accomplished in a nonwastefid manner,
taking within the. State, the Secretary shall adopt, aiul enforce within (ii) will he. the priority consumptive use of the. species, and
such zone, such of the State agency's regulatory provit ions as th iSec- (Hi) if required to be restricted, such restriction will be
retary considers to be ccisistcnt with his administ, Uion of section
basalupon—
101(a) within such zone. The Secretary shall adopt such provisions (/) the customary and direct dependence upon the.
through the issuance, of regulations under section 668 of title5, United species as the mainstay of livelihood,
Stales Code, and with respect to such issuance the Regulatory Feasibil- .
crn) local residency,and

ity Act, the Paperwork Reduction Act, Executive Order No. 12201, (H i) the availability of alternative resources; and
dated February 17, 198t, and. the 30-day i. lice requirement in sub- (B) the Slate has adopted a statute, or regulation, that, requires
section (d) of such seotion 663 shall not apply. For purposes of sec- that any consumptive, use. of marine, mammal species, other than
tions 106,106, and 107, such regulations shall be treated as having um (or subsistence uses, will be. authorized during a regulatory year
issued under this title. . . . ) .

only if the appropriate agency first makes findings, based on an

(©) (1) Subject to paragraph (2), the Secretary shall revoke, after i inieera W before it that—
opportunity for ‘a hearing, any transfer of management authority L aen vae Wil have o o ificant adverse. impact upon
i=vie to aState under subsection (b)(1) if the Secretary finds that the b eietence uweee of the soecios cua ’

State program for the conservation and management of the species (iiy the regulation Ofpsuch wse. including. but not limited
concerned is not being implemented, or is being implemented in a to. licensing of marine mammal hunting ouides and the. as-
manner inconsistent with the provisions of this seaion or the provi- cignment of guiding areas, will, to the.m a x imum extent prac-
sions of the program.. 'The Secretai'y shall also establish a procedure ticable. viovide. economic, opportunities for the residents of
for thevoluntary return by a State to th* Secretary of species manage- the rural comstal villages of Alaska wh >engage in subsistence.
ment authority that was pieviously ieansfen'cd to the State under _

SUbSECtIOn (b) (1) uses of that species.



(2) b or purposes of paragraph (1), the term “subsistence uses”"means

the customary and traditional uses by rand Alaska residents of marine
mammals for direct personal or family consumption as food, shelter,
fuel, clothing, tools, or transportation; for the making and selling
of handicraft articles out of nonediblc byproducts of marine manvmaio
taken for personal or family consumption; and for barter, or sharing

for personal or family consumption. As used in this paragraph—

“ 1]
(A) The torn family means all persons related by blood,mar -

riage,or adoption, or any person living within a household on a

permanent basis.

7 ”
crn) The term barter means the exchange of marine mammals

or other7arts, taken for subsistence uses—

( for other wildlife or fir’ their parts, or
(ii) for other food or fc~ edible. items other than money
if the exchange is >/alimit‘, and noncommercial nature.

(ft) Neither the transfer of management authority to a Stale under
subsection (b)(/), nor the revocation or voluntary return of such au-
thority’under subsection (e), shall be deemed to be an action for which
an eneiromnental impact, statement is required wider section '02 of the

National Fnvironmental Polim/ A atof 10(19.

(h, Nothin in this title shall prevent a Federal, State, or load
yoccnuncnt ajjieiat or employee or a person designated untf = section
112(e) from taking, in the course of his duties as an official, e, ']./ee,
nr designee, a marine mammal in a humane, manner (including

euthanasia.) ij such takin]lis for—
(1) the protection or welfare of themammal,
(2) the protection of the public health and welfare, or
(7) the vonlethal removal of nuisance animals,
and, in any case in which the return of the ma mma 1l to its natural hab-

itat. is feasible, includes steps designed, to achieve that result.

(i) The Secretary may (after providing notice thereof in the Fed -

eral Register and in newspapers of general circulation, and through
appropriate electronic media, in the affected area, and providing op-
portunity for a-hearing thereon in such area) prescribe regulations re-
yuirlva the marking, tagging,and reporting of animals takenpursuant
to see/ion if)t(h),

(}) The Secretary may make grants to States to assist them—

(1) i:/ideveloping programs, to be submitted for approval under
subser ""on (b), for the conservation ami management of species
of marine mammals; and

(2) in administering such programs if management authority
for such species is transferred to the State under such subsection.

Grants made under this subsection may not exceed .10 percent of the
costs of developing a State program before Secretarial approval, or of

administering the program thereafter.

1(c)] (x) Delegation of adm inistration and enforcement to States.

The Secretary is authorized, and directed to enter into cooperative
arrangements with the appropriate officials of any State, for the del-
egation to such State of the administration and enforcement, of this
subchontrr: Provided. That, any such cvrmujeihe.nl shall contain such
provisions as the Secretary deems impropriate to insure that the pur -

poses and policies r/ this chapter will be carried out.
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E(d)3 (O Authorization of appropriations.

(/) There are authorized to be. appropriated to the Department of
the Interior, for the purposes of carrying out this section, not to exceed
$400fitH) for each of the fiscal years ending September 20, 1!)S0, and
September SO, 1081.

(2) Them are. authorized to be appi'opriatcd to the Department
Commerce. for the purposes of currying out this section, not to exceed
8221j,000 for each of the fiscal, years ending September 30,1980, and

September 30,1081.

§ 1380. Marine mammal research grants.

(a) Tho Secretury is authorized to mnko grants, or to provide fi-
nancial assistance in such other form as lie deems appropriate, to
any Federal or .Stale agency, public or private institution, or otlior
person for the purpose of assisting such agency, institution, or per-
son to undertake research in subjects which arc relevant to tthe pro-
tection and conservation of marine mammals.

I'n carrying out this subsection, the Secretary shall undertake a
program, of, and shall provide financial assistance for, research into
new methods of locating and catching yellowfin tuna without the
incidental taking of marine mammals. The Secretary shall include

a description of the annual results of research curried out under this

scotion m the report, requiredunder section 108 (f).
* * * * * * *

8§1102. o jtfes; reports and recommendations; public inftrma-
tion; explanation of non-adoption of recommendations.

(.].) Tlio Commission shall—
* * * * * * *

(b) The Commission shall consult with tlio Secretary at such in-
tervals as it or lie may deem desirable, and shall [furnish its reports
and recommendations to him, before publication, ft., his comment.!
provide each annual report required under section 201/, before mb -

mission to Congress, to tlieSecretary forcomment.
* * * * * * *

§ IKIti. Administration.
Tho Commission, in carrying out its responsibilities undor this
suheliaptur, may—
(1) employ ,.nd fix tho compensation of such personnel;
(2) acquire, furnish, and equip such oflico space;
(3) enter into such contracts or agreements with, or provide

such grants to, Other organizations, both public und pri ate;
* * * * * * *



MEMORANDUM

To : Rep. Jack Fuller

From : Ken Hamm, Legislative Aide to
Rep. Tony Vaska

Date : March 5, 1982

Re : MARINE MAMMAL GUIDING

Pursuant to your conversation with Ncrman Cohen on March 2,
1982, | have done some research into the issue of whether state
law presently authorizes the Guide Board to issue guiding permits
for marine mammal hunts in a manner which would, satisfy the re—
quirements of the Marine Mammal Protection Act Amendments of
1981. I conclude that the guide board lacks this authority at
the present time and, unless the legislature makes statutory
changes expanding the authority of the guide board to issue
special guiding permits, any regulations made by the guide board
which comply with the requirements of the MMPA will exceed their
statutory authority under state law, and be vulnerable to legal
challenge.

This memorandum will first review the relevant provisions
of the MMPA amendments, and then review the guide board®"s pre—
sent authority to issue special guiding permits. Next, the
memorandum will analyze whether the board®"s present statutory
authority allows them to promulgate regulations complying with
the requirements set forth in the MMPA amendments. Finally,
the memorandum will suggest legislation for you to consider
which would expand the guide board®"s authority for issuing
special guide permits so that it would have statutory authority
to promulgate regulations \hich meet the requirements of the
MMPA amendments.

l. THE MARINE V1AMMAL PROTECTION ACT AMENDMENTS OF 1982.

As you know, 1last fall Congress amended the Marine Mammal
Protection Act. Enclosed is a copy of the House Committee on
Merchant Marine and Fisheries®™ report which accompanied the amend—
ments. You will note that the amendments are contained on pag”s
1 - 8 of the reports. The remaining pages of the report describe
and explain various provisions of the amendment”

The amendments ide in part that the State of Alaska can
regain management of marine mammals if it satisfies certain pre—
requisites. One of those prerequisites is that if there is to

be any guiding for marine mammals "licensing of marine mammal
hunting guides and the assignment of guiding areas will, to the
maximum extent practicable, provide economic opportunities for
the residents of the rUi.al coastal villages of Alaska who engage
in subsistence uses of the species.” (See section 109(f)(1)(B)
(i1) on page 6 of the report). |In explaining what was meant by
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this section, the Com mittee's report stated:

The State may not authorize a guided
hunt for any marine mammal species until the
State has done everything practicable to li—
cense the residents of coastal villages of

the affected area. IT competent and know—
ledgeable local residents are available, they
must be licensed. (emphasis added). Page 29

LE the report.

The i 1ite is allowed by section 109(f)(1)(B) to comply with
section 10y(f)(1)(B)(ii) by adopting either "a statute or regu-—
lation. "

1. THE PRESENT AUTHORITY OF THE GUIDE BOARD TO ISSUE SPECIAL
GUIDING PERMITS.

Since section 109(f)(1)(B) allows the state to comply with
section 109(f) (1)(B) (i1) by adopting a regulation, an investi—
gation must be made into whether state law grants the guide board
legal authority to issue special gu:"ding permits for marine mam—
mal hunts in a manner and to a degree which satisfies the require—
ments of the MMPA amendments.

The only statute present authorizing the guide board to
issue special guiding permits is AS 0P.54 .045, which provides:

This chapter does not Limit the power of
the board or its authorized designee, to issue
a special guiding permit, in place cf a guide
license, to a persor wuo guide in a specifi—
cally designated area, if the person is consi-
f <rec? sufficiently experienced to perform the

.rvices of a guide and 1is limited solely by
Language barriers from securing a regular guide
license - (emphasis added).

This statute authorizes the board to issue special guiding
permits under extremely limited circumstances: the applxc.at
is sufficiently experienced to perform the services of a guide
and is limited solely by language barriers from securing a

regular guide license. The 1issuance of special guiding permits
for reasons other than the language barrier problem are peifit—
ted by neither this statute nor any other statute. And an

agency created by the state, such as the guide board, has only
those powers which the legislature gives to Iit. Consequently,
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the board"s authority to issue special guiding permits is limited
to those situations described in AS 08.54.045.

. STATE LAW DOES NOT AUTHORIZE THE GUIDE BOARD TO ISSUE
SPECIAL GUIDING PERMITS FOR MARINE MAMMALS IN A MANNER
WHICH SATISFIES THE MARINE MAMMAL PROTECTION ACT*"S
AMENDMENTS .

7.s displayed above, currently the guide board has the author—
ity to issue special guiding permits only when language barriers
prevent an individual from otherwise securing a guide license.

The MMPA amendments, on the other hand, require that, to the maxi —
mum extent practicable, marine mammal guide licenses be 1issued to
residents of rural coastal villages of Alaska who engage in sub-—
sistence uses of the species.

In order to comply with the mandate of the MMPA amendments,
therefore, state law must give the guide board wide-ranging autho—
rity to issue guiding permits for marine mammals to residents of
rural coastal villages who engage 1in subsistence uses of the
species. However, because state law authorizes the 1issuance of
special guiding permits only when language barriers prevent a
person from otherwise securing a guide license, any regulation
which the guide board might promulgate which gives preference
for guide licenses co ru”al coastal subsiste ce users wc aid be
beyond the scope of its statutory authority. Consequently, the
regulations would be vulnerable to attack in court.

An example displays how AS 08.54.045 fails to give the guide
board authority which 1is broad enough for them to comply with the
MMPA amendments. Suppose a subsistence walrus hunter from
Savoongn wants to guide marine mammal hunts. This person can not
be issued a special guiding permit under regulations promulgated
by the guide board under AS 08.54.045 if the hunter speaks English.
However, under the MMPA amendments, this person should qualify for
a permi :, regardless of whether linguistic differences exist, be—
cause he/she 1is a resident of a rural coastal village who engages
in subsistence activities. AS 08.54.C.5 therefore does not allow
the guide board to license competent and knowledgeable 1local resi—
dents "to the maximum extent practicable,”™ as required by the MMPA
amendments. Persons who speak English, regardless of whether they
are residents of rural coastal villages, cannot be given special
guiding licenses pursuant to AS 08.54.045.

A comparison of the proposed marine mammal guiding permit
regulations (a copy of which is enclosed) which the guide board
has promised to implement witn AS 08.54.045 reveals that the
regulations, if adopted, would exceed the guide board®"s author-



MEMORANDUM
To: Rep. Jack Fuller
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ity. Nowhere in the regulations is there any indication thac the
special permits would be issued because of language barriers, as
required by AS 08.54.045. Consequently, although the regulations,
if adopted, might bring the state into compliance with the langu—
age in the amendments to the MMPA, the regulation would exceed

the guide board"s statutory authority and could therefore be
voided by a court.

1v. SUGGESTED AMENDMENTS.

There are two possible ways to amend AS 08.54 so the guide
board has the authority to issue special marine mammal guiding
permits. The first way is to amend AS 08.54.045. I do not recom—
ment this alternative. This statute authorizes the guide board to
issue special guiding permits for any species if language 1is the
barrier. I think this statute should be kept as is so that the
guide board retains the authority to issue special guide licenses
for hunts for any species such as musk oxen. If the statute were
amended to speak specifically to marine mammal hunts, then the
guide board would lose the power to issue special guide licenses
for species other than marine mammals.

The second way to amend AS 08.54 to authorize the guide board
to issue special marine mammal hunts, is to pass brand new statutes.
These statutes could be titled AS 08.54.046 - .048, as they seem to
fit logically into the statutory framework at that location.
Attached are my suggested amendments, 1in essence codifying the
language 1in the regulations which were propcsed by the Eskimo
Walrus Commission.

As you know, the House Resources Coinmittee last week passed
out of committee CSIIB 199 ;2u Res) , an act relating to guiding.
This bill does not expand the guide board"s authority to issue
special marine mammal permits beyond the board®"s present author—
ity. I think that procedurally this bill could be amended either
in the Senate or the House, to reflect the suggested changes 1"ve
attached.



Sec. 08.54.046. Qualifications for and privileges and limi—
tations of marine mammal guides.

(¢)) A person 1is entitled to be licensed as a marine mammal
guide if he

(@) is 21 years of age or more;

(b) is a resident of the area of the state in which he
is to guide;

(¢) has legally hunted marine mammals in me state for
all or part of each of ten years in a manner directly contri —
buting to his experience and competency as a guide;

(d) has been a recognized boat captain for three years;

(e) is physically able to perform the services of a guide;

(f) has demonstrated to the board sufficient standards of
competence and ethical conduct and has not been convicted of a
crime involving moral turpitude;

(@) has passed a qualification examination, prepared and
administered by the board or 1its agents, on tne following
subjects:

(ii) fish, game, and guiding laws and regulations;
(i) relevant characteristics of the specific
species of marine mammals to be hunted;
(iii) field preparation of trophies;
(iv) care of meat;
w) firearm safety;
(vi) relevant characteristics of 1ice, ocean currents,
and weather of the area in which the applicant 1is to guide;
(vii) practical first aid;
(viii) photography; and

(ix) booking and contracting.
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Sec. 08.54.048. Marine mammal and assistant marine mammal
guide regulations. The guide board shall promulgate regulations
implementing AS 08.54.046 - .047. These regulations shall ensure
that, to the maximum extent practicable, guiding for marine mammals
will be done by residents of the rural coa<=tal villages of the

State who engage 1in subsistence uses of that species.



Original sponsor: Rules/Governor O ffered: 3/5/82

Referred: Finance

1 N THE HOUSE BY THE JUDICIARY COMMITTEE
2 CS FOR HOUSE BILL NO. 199 (Judiciary)
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 TWELFTH LEGISLATURE - SECOND SESSION
5 A BILL
6 For an Act entitled: "An Act relating to guiding; and providing for an
! effective date."
8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
9 * Section 1. AS 08,01.010(¢20) is amended to read:
10 (20) Guide [LICENSING AND CONTROL] Board;
n - :
* Sec. 2. AS 0b.03.010(c)(20) is amended to read:
2
(20) Guide LICENSING AND CONTROL] Board 1AS 08.54.010) --
1
3 June 30, 1984 [1982].
14 .
* Sec. 3. AS 08.54.010 is amended to read:
>15
ARTICLE 1. GUIDE [LICENSING AND CONTROL] BOARD.
16
Sec. 08.54.010. CREATION AND MEMBERSHIP OF BOARD. For the pur-
17 . . . . . . .
poses of licensing and regulating the activities of guides in che best
18
interests of the state's wildlife resources, there [THERE] is <created
P
in the Department of Commerce and Economic Development the Guide [LI-
20
CENSING AND CONTROI] Board consisting of s t’en members. Three members
2
of the board must be licensed registered or master guides who are ac-
2
tively Involved i . the guiding profession. The other members of the
23
board shall be knowledgeable and experienced with the fish and game
24
resources of the state hut may not be licensed guides. Each member
25 shall have been a resident of the state for at least 10 years [NO MORE
20
TUAN THREE MEMBERS OF THE BOARD SHALL HAVE A GUIDE LICENSE. THE OTHER
27
MEMBERS SHALL HAVE A GENERAL KNOWLEDGE OF THE GAME RESOURCES OF THE
28 STATE. A MINIMUM OF 10 YEARS RESIDENCE IN THE STATE IS REQUIRED FOR
20 ALL MEMBERS OF THE BOARD].

-1- CSI1B 199 (Jud)
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Sec. 4. As 08.54.020 is amended to read:

Sec. 08.54.020. APPOINTMENT AND TERM OF OFFICE. The members of
the board shall be appointed by the governor and confirmed by the
legislature for staggered terras of three years or until their successors
are appointed. [INITIAL TERMS ARE AS FOLLOWS: THREE MEMBERS FOR ONE
YEAR, TWO MEMBERS FOR TWO YEA?3, AND TWO MEMBERS FOR THREE YEARS.] A
merah - may be removed at the pleasure of the governor.

Sec. 5. As 08.54.030 is amended to read:
Sec. 08.54.030. CHAIRMAN OF THE BOARD. The board shall elect one

of its members to serve as chairman for a period of two years. If a

years after his election as chairman and he is not reappointed to the

board, the board may elect an acting chairman. When all vacancies on
the board are filled, the board 3hall elect a new chairman.
Sec. 6. AS 08.54 is amended by adding a new section to read:

Sec. 08.54.035. QUORUM: REQUIRED MAIJORITY VOTE. Four members of
the board constitute a quorum for the transaction of buf-'aoss, for the
performance of any duty, and for r.he exercise of any power under this
chapter. However, the board may not adopt a >igulation, revoke, sus-

pend, or deny renewal of a license, unless the action is approved by a

vote ofi majority of the full membership of the board.
Sec. 1. AS 08.54.040(a)(2)is amended to read:
(2) determine [AND PASS ONJ qualifications of applicants

licenses and authorize theissuance of licenses to those who qualifyj
Sec. 8. AS 08.54.040(a)(4)is amended to read:
(4) compile, maintain and publish a [GUIDE] register of

guides who have not been convicted of a violation of a [FEDERAL OR]
state hunting [SPORT FISH, GAME,] or guiding statute or regulation

during the five years immediately’ preceding publication; [A GUIDE

-2- CSHB 199 (Jud)

for



LISTED IN THE REGISTER WHOSE LICENSE IS REVOKED OR SUSPENDED SHALL BE

REMOVED FROM THE REGISTER WHILE HIS LICENSE IS REVOKED OR SUSPENDED;]

Sec. 9. As 08.54.040(a)(5) is repealed aud reenacted to read:
(5) collect and maintain records of hunts conducted by
guides) C\ 'p'1— * U i 3 ('((t &-£

i-ec. 10. As 08.54.040(h) is amended to'Tread:

(b) If a person is unable ::0o competently understand the written
portion of an examination gijen under (a)(l) of this section, the board
shall substitute a special oral examination [HE SHALL BE GIVEN THE COM-
PLETE EXAMINATION ORALLY IN A LANGUAGE WHICH HE UNDERSTANDS].

Sec. 11. As 08.54.110(8) is amended to read:

(8) has been licensed as and performed the services of an
assistant guide or a special guide in the state for a part of each of
three years;

Sec,. 12. AS 08.54 is amended by adding a new section to read:

Sec. 08.54.141. PRIVILEGES AND LIMITATIONS OF ASSISTANT GUIDES.
An assistant guide

(1) may not contract for guided hunts; and

(2) shall be supervised by a registered or master guide at
all times while the assistant guide is in the field onguided hunts.

Sec. 13. As 08.54.170 is amended to read:
Sec. 08.54.170. ANNUAL [LICENSE] FEES. (a) Annual[LICENSE]

fees for engaging in the profession of guiding are:

(1) master guide license [, ANNUAL] e $75
(2) registered guide license [, ANNUAL]  .iiiiieeeenenn. 75
(3) class-A assistant guidelicense [, ANNUAL] ..cooomoinenn. 15
(4) assistant guide license , ANNUAL] .cooooreoineennne. 10
(5) special guide license ..iie.. 25

(b) The annual [LICENSE] fee for a master guide, registered

-3- CSHB 199 (Jud)



guide, special guide, <class-A assistant guide”™ or assistant guide
license is in addition to the fee required for a hunting or fishing
license.

[(c) THE LICENSE FEE FOR A TRANSPORTER IS $10.]

* Sec. 14. As 08.54 is amended by adding a new section to read:

Sec. 08.54.186. REGISTERED GUIDE EXAMINATION. The board shall
administer the qualification examination required under AS 08.54.110 at
least twice a year. At laast once every other year the board shall
give the examination, at a location other than Anchorage. i

* Sec. 15. As 08.54.190(a) is amended to read:

(a) A master guide, registered guide, special guide, class-A
assistant guide, or assistant guide [OR TRANSPORTER] license expires on
December 31, following issuance.

* Sec. 16. As 08.54.200(a) is amended to reaa:

(a) The board shall hold a hearing to determine if disciplinary
action is necessary if during the five years immediately preceding the
date of the hearing

(1) complaints concerning the licensee's guiding activities
[LICENSEE] have been filed with the board or other state agency from
three or more clients of separate parties and the division of fiBh and
wildlife protection, Department of Public Safety, finds after investi-
gation that the complaints appear to be valid; or

(2) [A  LICENSEE HAS SEEN CHARGED WITH AVIOLATION OF FEDERAL
OR STATE SPORT FISH, GAME OR GUIDE STATUTES ORREGULATIONS; OR]

(3) a licensee has been convicted of a vio) ~tion of a

(FEDERAL OR] state hunting or guiding [SPORT FISH, GAME OR GUIDE]

statute or regulation.
* Sec. 17. AS 08.54.200(b) is amended to read:

(b) After a hearing, the board may revoke, suspend, or deny

-4 - CSHB 199 (Jud)
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UNDER THIS CHAPTER MAY HIRE OR WORK FOR A GUIDE WHOSE LICENSE IS SUS-
PENDED OR REVOKED UNDER THIS SECTION].
Sec. 21. As 08,54.200 is amended by adding new subsections to read:

(f) If a certified copy of a judgment of a conviction of a guide
for a crime described in (c)(3) of this section is filed with the board,
the board may immediately suspend the guide's license. The suspension
may be ordered even if the conviction resulted from a plea of nolo
contendere or the conviction is under appeal to a higher court. The
order remains in effect until after the final disposition of the disci-
plinary proceeding under this section.

(g) A certified copy of a judgment >f conviction of a guide for
any crime is conclusive evider: of the commission of that crime in any
disciplinary proceeding instituted under this section.

Sec. 22. AS 08.54.210 is repealed and reenacted to read:

Sec. 08.54.210. UNLAWFUL ACTS. (a) It is unlawful for

(1) a master guide, registered guide, special guide, class-A
assistant guide, or assistant guide to fail to report violations of a
state hunting or guiding statute or regulation to the Department of
Public Safety, division of fish and wildlife protection, within 30 days
after becoming aware of the violations;

(2) a master guide, registered guide, special guide, class-A
assistant guide, or assistant guide to aid the commission of a violation
of this chapter or of AS 16.05 or a regulation adopted under either
chapter, or permit the commission of a violation in his sight without
attem pting (short of using force) to prevent the violation;

(3) a person to advertise as or represent himself to be a

licensed master guide, registered guide, special guide, class-A assis-
tant guide, or assistant guide without being currently licensed, or to

falsely advertise services;

-6- CSHB 199(Jud)



(4) a person to guide without having a current valid hunting
license in his possession;

(5) a master or registered guide to employ or have under his
supervision more than four assistant guides who are simultaneously and
actively guiding;

(6) a person to guide without being licensed under this
chapter;

(7) a person to guide during a period in which his license is
suspended, revoked or lapsed under this chapter.

(b) A person who violates (a)(l) - (6) of this section is, upon
conviction, guilty cf a class A misdemeanor, and, in addition to the
other penalties prescribed by law, the court may revoke the guide license
for a period of up to five years.

(c) A person who violates (a)(6) or (7) of this section is, upon a

second conviction of (a)(6) or a conviction of (a)(7), guilty of a class

C felony, and, in addition to other penalties prescribed by law, the
court may revoke the guide license for a period of up to five years. In
addition to punishment for a felony, all guns, fishing tackle, boats,

aircraft, automobiles or other vehicles, camping gear and other equipment
and paraphernalia used in, or in aid of, a second violation of (a)(6) or
a violation of (a)(7) of this section, shall be confiscated by persons

authorized to enforce this chapter.

Sec. 23.As 08.54.240¢(1) is amended to read:

(1) "board" means the Guide [LICENSING AND CONTROL] Hoard;
Sec. 24. As 08.54.240(2) is repealed and reenacted read:
(2) "to guide" or"guiding" means assisting another person in

the field either directly or through an agent, employee, or associate in
locating, taking, or attempting to take big game with the intent of

receiving monetary or other material remuneration for the service;

-7- CSHB 199 (Jud)
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* Sec. 25. As 08.54.240(4) is amended to read:
4) "unethical activity" means
(A) deception or misrepresentation [IN ANY DEGREE] in -
volving prospective or actual clients either before, during, or
following a contract hunt including, but not limited to, misrepre-
sentation through private or public advertising of the type, dura-
tion, cost, or conditions of the contract hunt [HUNTS];

(B) [MISRE.RESENTATION EITHER THROUGH PRIVATE COMMUNI-

CATION OR PUBLIC ADVERTISING OF THE NATURE, TYPE, DURATION, COST,
OR OTHER CONDITIONS OF CONTRACT HUNTS.]

(C) making a guaranty or money-back promise that a
species or certain number of species of game w ill be taken on a
contract huntj_

(D) unsafe or unsportsmanlike activities that are det-
rimental to the game resources of the state, as defined by regula-
tions of the board, including violations of state or federal hunt-
ing, sport fishing, trapping, or guiding laws or regulations: [.]

* Sec. 26. As 08.54.142 - 08.54.146, 08.54.185, 08.54.240(5); and AS 16.-
05.340(e) are repetled.

* Sec. 27. The *“errns of the members of the Guide Licensing and Control
Board are terminated aa of the effective date of thid Act. The members of
the Guide Board shall be appointed by the governor in accordance with the
provisions of AS 08.54 within 30 days of the effective date of this Act.
Three of the members initially appointed to serve on the Guide Board shall be
appointed to serve a one-year term, two members shall be appointed to serve a
two-year term, and two members shall be appointed to serve : three-year term.

* Sec. 28. The Guide Board shall elect a new chairman under AS 08.54.030

not later than September 1, 1982.

* Sec. 29. This Act takes effect July 1, 19082.

-8- CSHB 199 (ud)



MEMORANDUM

TO: Representative Jack Fuller

From: Ken H Aide to
Rep. Tony Vaska

Date: March 5, 1982

Re: Marine Mammal Guiding

In this packet 1is my analysis of whether
state law presently authorizes the guide board to
issue special marine mammal guide licenses in a
manner which complies with the Marine Mammal Pro-—
tection Act Amendments of 1982. l*"ve enclosed
with my analysis information relevant to this
discussion.

Also included in this packet is a brief
one page analysis of the situation done by the
Division of Legal Services.

As you can see, both analyses reach the
same conclusion: that amendments are needed to state
law before the guide board can legally issue special
guide permits for marine mammal hunts 1in a manner
complying with the MMPA amendments.

The last three pages of my analysis consist
of suggested changes to the guide law so the guide
board will have this authority. Tony has submitted
these pages to Legal Services a id asked that they bo
put in a form which can be used as an amendment to
CSHB 199(2d Res). I expect these amendments back from
them early next week.



Reason " for "tlie proposed® amendments; In late 1981 Congress
amended the Marine Mammal Piotection Act. These amendments
provided that the State of Alaska could regaing control of
marine mammals provided the state satisfied certain pre—
requisites. One of those prerequisites 1is that, 1if there

is to be any guided hunts on the species, that guide
licenses be issued, to the maximum extent practicable,

"to residents of the rural coastal villages of Alaska who
engage 1in subsistence uses of that species.”

The Guide Board met with the Eskimo Walrus
Commission after Congress amended the MMPA. The Commission
proposed certain regulations for the guide board to adopt
which, 1i1f passed, would bring the state into compliance
with the MMPA amendments concerning marine mammal guiding.
The chairman of the guide board has assured Representative
Jack Fuller that the board plans to adopt these regulations.

Unfortunately, unless amendments are made to
the statutes, the guide board is without legal authority
to adopt these proposed regulations. Consequently, if
these regulations were adopted they would be vulnerable to
legal challenge.

Consequently, these proposed amendments would
codify the high points of the proposed regulations, thereby
giving the guide board the authority to pass the proposed
regulations.

In summary, the proposed amendments would give
the guide board the authority to promulgate regulations
which establish marine mammal guides and assistant marine
mammal guides. The amendments also clarify that 1in making
these regulations the guide board is to comply with the
requirements of the marine mammal protection act amendments

of 1981. Finally, the proposed amendments contain a number
of housecleaning items. A section by section analysis
follows.

Section 3. AS 08.5*1.010 would be broken down 1into two
subsections. Subsection (a) creates the guide board 1in
the Department of Commerce and Economic Development for the
purposes of licensing and regulating the activities of

guides. Unnecessary and confusing language is deleted.
Subsection (b) concerns the membership of the
guide board. The only changed made 1is that the governor

would have the authority (although this would not be required)
to appoint a marine mammal guide <0 the guide board.



mammal licenses. Subsection (a) sets forth the requirements
that a person must satisfy in order to become a marine mammal

guide. This language 1is nearly 1identical to that proposed
by the Eskimo Walrus Commission and agreed to by the Guide
Board. Relatively minor changes were made to the wording

to clarify vague language.

Subsection (b) establishes the privileges and
limitations of marine mammal guides. Again, this language
is similar to that proposed by the Eskimo Walrus Commission
and agreed to by the guide board.

AS 08.5*1.0*17- This 1is a new section, establishing;
assistant marine mammal licenses. Section (a) sets forth the
requirements that a person must sat®sfy in order to become
an assistant marine mammal guide; section(b) establishes the
privileges and immunities of assistant marine mammal guides.

Section 12. This establishes a new subsection in AS 08.57.C50,
pertaining to regulations made by the guide board. It requires
that in adopting regulations fro marine mammal guiding that
they comply with the Marine Mammal Protection Act Amendments

of 1981.

The remainder of the amendments concern housecleaning
items.



MARINE MAMMAL GUIDNG PERMITS

Sec. 08.54.045. Guiding Permit

That two guide classifications for marine mammals be established, those being "Marine Mammal Guide Permit"
and "Assistant Marine Mammal Guide Permit." Marine mammals include those so designated by the Alaska
Department of Fish and Game (walrus, polar bear, beluga whale, ribbon seal, sea lion, spotted seal, bearded seal,
ringed seal and sea otter).

1.

2.

Application and Examinations for Marine Mammal Guide

A.

4>pplication for a Guide Permit for Marine Mammal must be made at least five months before the
examination date on a form provided by the Guide Board. The application shall include a list of
those guided hunts the applicant has participated in during his(apprenticeship?j[A special provision
shall be made for the initial application and examination under these provisionsto allow for applica-
tion prior to to be completed without a designated waiting period.)

Aépplio(l:ations and examinations may be administered by authorized representatives of the Guide
oard.

Marine Mammal Guide Permits and Marine Mammal Assistant Guide Permit examinations will be ad-
ministered orally, us!n% a point syslem required. An applicant who fails the examination may not be
reexamined for a period of six (G) months.

Qualifications for MMGP

A
B.
C.

Is 21 years of age or more.
s a resident of the area of the state in which he is to guide.

| tviar'I>c . . -
Has legally hunte3nrTthe” state for all or part of each of ten years in a manner directly contributing
to his experience and competency as a guide; and has been a recognized boat captain three years'.

Is physically able to perform the services of a guide.

Has demonstrated to the hoard sufficient standards of competence and ethical conduct and has not
been convicted of a crime involving moral turpitude.

Has surpassed the qualification examination prepared and administered bythe board or its agent(s),
lo include knowledge of the following:

1. fish and game laws and regulations (add guiding regulations);
2. relevant characteristics of thespecific species of marine mammals to be hunted;

3 reletvantlaharacteristics of the ice, ocean currents, and weather of thearea in which the applicant
is to guide;

4, field preparation of trophies;
5. care of meat;

G. firearm safety;

1. practical first aid;

8. photography; and

9. booking and contracting.



o

Is a resident of the area of the state of which he is to guide.
raAr"/At Mrnmatl

C.  Has legally hunted”in the state for all or part of each of seven years in a manner directly contributing
to his experience and competency as an assistant guide.
D. s physically able to perform the duties of an assistant marine mammal guide.

E. Has been recommended in writing by a master, registered, or marine mammal guiding permit holder.
Privileges and Limitations of Marine Mammal Guides
A. Marine Mammal Permit Holder

1. may sign statements of remuneration;

2. shall be limited to two hunters in the field on any one hunt; and

3. shall be held responsible for those same responsibilitiis as a master or registered guide unde?
similar conditions.

B. Assistant Marine Mammal Guide Permit Holder
1. may nolcontract hunts; and

2. may not conduct a hunt, and shall be under the immediate supervision of the marine mamma
guide by whom he isemployed and/ow roking with.



STATE OF ALASKA
Department of Commerce and Economic Development
Division of Occupational Licensing
Pouch D
Juneau, Alaska 99811 0800
t

MARINE MAMMAL GUIDE PERMIT APPLICATION

_ (1for Departmentuseonli
+H LEEEEETEEiErEE P T H-H THILLHH-H-TA 4 PHHH -H L0 EL e[ H-HH HH H Lt
Issued by at date License No.
op NEW MARINE MAMMAL ASSISTANT MARINE MAMMAL
op RENEWAL GUIDE PERMIT GUIDE PERMIT
$25.00 $10.00
0p 0p
H-MH T H-H HH-TTHEA TR TEEETETTHH T T FTH-T-H-T e L LHT il H T
1, _ of
(Print complete name) Mailing Address

. . — in accordance witn the State of Alaska and the Guide Licensing and
City, State, Zip Code

Control Board hereby make application for the permit checked above, for the year ending December 31, 19-

| have been a resident of Unit 27 in the State of Alaska fo r---mwee-m- years, and | have made my home in the state
continuously since that time. (*See definition of resident below.)

| have a Marine Mammal or Assistant Marine Mammal Guide Permit No.
MY PHYSICAL CHARACTERISTICS ARE: Date of Birth Height — Weight-mm-ememm-

Hair C 010 f-mseesemsemmemeeeas EyeColor Sex Social Security Number -

tAhS 0%.00%.100(b) requires @ $10.00 penalty fee be paid for renewal of a license which has remained lapsed more
an 60 days.

| hereby certify under the penalty of perjury that the

above information is true and correct to the best of my
knowledge.

Signature of Applicant
FOR NEW APPLICANTS ONLY

Subscribed and sworn to before me at this dayo f--meemeeees — 19 e ,

Notar/ Public in and for the State of Alaska
My commission expires:

"RESIDENT" means_argers_on who maintains a place or residence within the state; has not claimed residency in
another state for the immediately preceding 12 months; shows by all attending circumstances that his intent is to

make this state his permanent residence.



APPLICATION FOR MARINE MAMMAL AND/OR ASSISTANT
GUIDE PERMIT TEST

Complete and return to the Department of Safety, Fish and Wildlife Protection, Box 6188, Annex, Anchorage,
Alaska 99502.

Name: : . Date:
(type or print) (Last, First, M.1.)

Address: Mailing
Residence

Phone: SocialSecurityNo. D.0.B.

Physical Description:
Height:-- R " Weight:-—-mmmeemmee Ibs. HairC 010 1 --semsemsememeemeeneees EyeColor-—

List names, addresses, and dates of all registered guides and/or marine mammal guide permittees for whom you
have worked. (Use additional sheet if necessary.)

Have you been convicted of or cha-ged with any fish, game nr guiding violations within the past five ytars? If
yes, give details:

Pending Completed

Are you a resident of Unit 27 area? op Yes op No Howlong

Are you a citizen of the United States? op Yes op No

Physical impairments:

Have you had any seriousyroblems with any of the clients, registered guides, or Marinr Mammal guide permit-
tees for whom you worked? If yes, submit details:

How many years have you hunted Unit 27 marine mammals?
How many years have you been recognized as a boat captain?

Submit along with this apé)lication recommendation(s) from registered and/or marine mammal guide permittees
for whom you have worked.

Submit any additional information that may help make a fair evaluation.

|, — oo o ~swear that all claims and statements made herein are true and
that each question has been answered in its entirety.

Sworn to hefore me thig-m-ms-smmemeeemev dayo f 19

Signature Notary Public in and for the State of Alaska
My commissi™*;  xpires:




-(for Registered Guide applicants)

CERTIFICATION OF APPRENTICESHIP
Guide Licensing anu Control Board
Department of Commerce

Pouch D
L( L( Juneau, Alaska 99811
R J ) hereby certify that
| ~V,\ <Gp5fe==£gg>""i») (Applicant)
has worked for me in the field on guided hunts for number of days,
from , 19 to 19 , and to my personal knowledge has

had the following experience:

! 1. Experience in Unit 27 r j Yes n no
2. Has caped one or more big game animals r j Yes n no
S 3. Has experience in care of meat 1 1 Yes rj nNe
* 4. Has experience in care of trophies r j Yes n no
5. mas knowledge of first aid n Yes Z17No
Y 6. Has exéerience in care of firearms / / U Yes r j no
A
e 7. Is familiar with Fish 5 Game and Guide
regulations and statutes / 1 Yes n no

8. List the species of big game animals applicant has personally taken:

—_—
= =

n

(.Signature of Guide) (Signature of Applicant)

(Address) (Address)

Subscribed and sworn before me at
this day of TT

Notary Public in and for the State of Alaska
My Commission expires

12 AAC 38.140. REQUIREMENTS FOR A REGISTERED GUIDE
LICENSE. In addition to the requirements of AS 08.
54.110 to be qualified for a registered guide license,
a person must: (1) demonstrate to the board that he
has spent 90 days in the field acting as an assistant
guide as certified by the master or registered guide
who employed him.

THE INFORMATION CONTAINED HEREIN WILL BE INVESTIGATED BY FISH 8 WILDLIFE
PROTECTION, DEPARTMENT OF PUBLIC SAFETY. PLEASE BE SPECIFIC AS TO E"ATES.



Mrs. ham mm a.eoramm

DEP/%
ECONOMIC DEVELOPMENT POUCHD
JUNEAU, ALASKA 99811

DNVISION OF OCCUPATIONAL LICENSING PHONE : 19071 465-2534

March 22, 1982

Representative Jack Fuller
Alaska House of Representatives
Pouch V

Juneau, Alaska 99811

Dear Jack:

Your March 1 letter was delayed in being answered because | was out
of the state and just returned. '

I ain happy to say that hearings for the marine mammal regulations
are scheduled for April 5» 1982, at 8 AM, in Fairbanks, in the
Nofcth Star Borough Building. It would be very helpful if you could
relay this information to interested parties, such as the Walrus
Commission and the Calisto Corporation in Anchorage.

I would like to mention again that, in my opinion, the requirement
of a good guide program in the Arctic rests on the ability of the
Guide Licensing & Control Board to at lefist meet once a year, for
the next few year's, in some Arctic village. I think it is really
important that we communicate with each other and smooth out any

problems that might occur.

For the Arctic to get this attention | recommend a line item of
$25 000 to be included in the Guide license budget, which ispart of

the Licensing Department total budget.

Sincerely,

Marcus F. Jensen, Chairman
Guide Licensing & Control Board

cc: Sen. Frunl. Ferguson
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March i, 1982

Mr. Marcue Jensen, Chairman

Guide Licencing and Control Board
P.O0. Box 2220

Juneau, Alaska 99803

Dear Marc:

This letter is to reiterate our understanding that the
Guide Board will adopt regulations providing for marine mammal
guldir.g permits, as you and | have discussed on several
occasions. You will recall that these provisions originally
were to be included in HB 199, but were removed as it was felt
that the matter cod .d and would be taken care of through
appropriate regulations.

Both Senator Ferguson and | are quite interested in this
matter and would like to see these regulations adopted at
the earliest opportunity.

7. would hope that it is your intention to bring up the
proposed regulations at the spring meeting of the Guide
Board and move for adoption at that time. Please let me know
by letter as soon as possible what the Board"s plans are so
that I may inform intceested persons in my district. I have
included for your information a copy of the language submitted
by the Eskimo Walrus Commission.

Sincerely,

Rep. Jack Fuller

cc Sen. Frank Ferguson
Matthew lya, Kawerak
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