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The following 1is a summary of the issues regarding the
hearing on March 10, 1981.

The matter 1is approached on two levels:

1. Whether the interpretation placed placed on .lection 6(i)
of the Alaska Statehood Act from statehood until

present has been the It is

a legal discussion between the lawyers representing each
interest group. In this case the tnd
the r

2. The effect on the Alaska Minning industry both the pre—
sent situation and the future situation IF the Attorney
General™s draft opinion 1is adopted in it present or
near present form.

t

It is important to understand the two levels of discussion.
Some of the people will be 4aa»w*i8$Hlsig regarding the*T¥?2t?S"
a'Cx"ov: of Section 6(i) and omshresp-s* wi 11 be
regarding the of

sy 5&9Th.

It is not within the purview or the power of the Legislature
or the Committee to decide whether or not the Attorney
General will publish an opinion regarding the interpretation
of Section 6(i) of the Alaska Statehood Act. Although, the
4i«tg4de«siare could-*1?727?77""<*®® its and<iyatieBatojg on whac
the ultimate solution could be,
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If the interpretation of Section 6(i) is changed by the
Executive it is incumbant upon the to undertake
certain actions both in the and e means
to alleviate thew*Maafflix"aseggfesofcspof thewnhanagg.

The existing practice up to this date is outlined in the
draft Attorney General®™s opinion. After passage of the
Statehood Act the state oniciais
only to gxptfSlwhere the
Thul*Mieii usual mining S

covering appropriation would a.pply on
State public domain lands the same as they apply on federal
public domain lands within Alaska. As long as the State
did not issue a patent of the land it was not required to
reserve the mineral rights in the lands and subject them to
a lease. The only time the State would be required to
reserve the mineral deposits of such lands as when the State
conveyed the S"""face rights to a second party.

The draft Attorney General®s c»iW9Ws that the

of Section 6( 1) is ”“maoanBe**:. The
draft Attorney General®"s opinion concludes that all of the
mineral deposits in the Section 6(a)or(b) 1lanas may only be

disposed of by a lease. The conclusions of the draft Attorney

General™s opinion are attached.
PRACTICAL CONSIDERATIONS

Some of theOWS3£jf?8%s which must be ffimwdscteEeel by the SaunnEadsfeSiii
and the Legislature regarding this 1issue are as follows:

1.0 from the”nanBnteaiBS&iP to a“mtafeg”
Syrian. IT the leasing systmem 1is adopted with
an immediate effective date and applieu to all
6(a) or 6(b) lands the effect is the closure of
all mineral operations on those lands until
the operators of the mines obtain a lease fronm
the State. The State at the present time 1is not
prepared from a man-power or financial point of
view to issue those leases immediately.

2.0 and of the TSBSHR® Alaska
statutes i1 ~W*f5~2~5b~outline a mineral
leasing process and very broad guidelines.
Whether those guidelines are sufficient to
implement a leasing system needs to be
discussed.

3.0 Whether there should be any
royalties 1imposed upon the extraction of
the mineral resources of the State and if
so how much and whether they should apply
to all minerals or whether S
Storewa™d be wawWRpawsal from the
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4.0 The Constitution, Article VIII,
Section 10 requires that public notice be given
prior to any disposal or lease or state lands
or interest therein. Time *aane»is whether the
ftifcaatfwwawysawim of , =N -1, nn. anci
"ssaaj™ry 1is a disposal of the states mireral
interest in the land and if recording of tuat
claim staking in the State recording office 1is
adequate public notice. Secondly, whether there
must be prior public notice given and if so
what would be sufficient for the
issuance of a lease for the mineral 1interest 1in
the State lands.

5.0 Method of determing lessees. Should the leases
of ive
AWjaBSTFIBS! tp®6s®5uve. IT noncompetitive, what
process should be adopted to allow the person to
apply for a noncompetitive lease. If competitive,
who 1is intitled to compete and on what terms.

Attached to this memorandum are the following documents:

Section 6(i) Alaska Statehood Act

Article VIII of the Alaska State Constitution
AS 38.05.185-.205

draft of the Attorney General®s opinion dated
2/11/81

A~ wN e
O O o o
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100 Alaska Statutes

Act of March 25 1S54 Pub. L. No. Z ars” for “five years” in the first
83280 78 Stat 169 substituted “ten  Sentence.

(i) All grants made or confirmed under this Act shall include
mineral deposits. The grants of mineral land
Mineral land state of Alaska under subsections (a)
ranta’ (b) of this section are made upon the express
conditions that all sales, grants, deeds, or patents for any of the
mineral lands so granted shall be subject to and contain a reserva-
tion to the State of all of the minerals in the lands so sold, granted,
deeded, or patented, together with the right to prospect for, mine,
and remove the same. Mineral deposits in such lands shall tllfsub
to lease by the State as the State legislature may direct: r0V|
That any lands or minerals hereafter disposed of contrary to the
provisions of this section shall be forfeited to the United States by
appropriate proceedings instituted by the Attorney' General fry»
that purpose in the United States District Court for the District of
Alaska.
(j) The schools and colleges provided for in this Act shall for-
ever remain under the exclusive control of the
Schools and State, or its governmental subdivisions, and no
0u 1 part of the proceeds arising from the sale or dis-
posal of any lands granted herein for educational purposes shall
be used for the support of any sectarian or denominational school,
college, or university.
(k) Grants previously made to the Territory of Alaska are here-
by confirmed and transferred to the State of
Confirmation Alaska upon its admission. Effective upon the ad-
0 grants migsion 0f the State of Alaska into the Union,
section 1 of t.»e Act I4Marun 4, 1915 (38 Stav. 1214; 48 U. S. C., sec.
353), as amended, and the last sentence of section 35 of the Act of
February 25,1920 (41 Stat. 450; 30 U. S. C., sec. 191), as amended,
Repeals are repealed and all lands therein reserved under
' the provisions of section 1as of the date cf this
Act shall, upon the admission of said State into the Union, be
granted to said State for the purposes for which they were re-
served ; but such repeal shall not affect any outstanding lease, per-
mit, license, or contract issued under said section 1, as amen led,
or any rights or powers with respect to such lease, permit, license,
or contract, and shall not affect the disposition of the proceeds or
income derived prior to such repeal from any lands reserved under
said section 1, as amended, or derived thereafter from any dispo-
sition of the reserved lands or an interest therein made prior to
such repeal.

Cros&)reference—See note  toAS lands,—The g'rnnts by he federal
Povernment of school and unjversit

Prorieo U to grants of school «nd fands and mental health lands were
anivereity lands” and mentalhealth ~ confirmed and transferred to the

A
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e nigr Sndh” s

AUh the e Press proviso

(1) The grants prov
rrsnt of land for purp*
ments made to new Stat
of September 4, 1841 (=
2378 and 2379 of the E
in lieu of the swar,vlai
1850 (9 Stat. 520), an
U.S. C, sec. 982), and
for each Senate" and P
of July 2, 18"Jn as am
308), which rants are
of Alaska.

(rn) The Submerged
third Congress, first ses
applicable to th<s Stati
Sute shall have the se
Sutes thereunder.

Alaska's own?rsmp of
ume a other eates—BA

Sinanip "o diBadle
beneath nawgable wat
elfcs of Unlo (l)]

| que., Inc
n|t|)l/Je eo'\# OJ uﬁguu%? Cpro2 !
({6)67) ? File No. I%52

Sec. 7. Upon enactr
President of the Unitet
3. 1958, to certify sue
Alaska. Thereupon the
3, 1958, and not later
mation for the electic
nil elective offices and
tion of the proposed !
“hall in any event incl
fongTes3.

Sec. 8. (a) The pr
quired by section 7 sh;
primary election and

be fixed by the Gov
That the general eleci
than December 1, 195:
to be elected as prov



b
Srte%

Leases

ales.and
[ranis

Public Notice

Mineral
rjgh ts

ac urre hg the State, and not used or intended ehx
clusively for governmenta pur oses constrtutet

tate pi omal re shall provige
?or th% se\ectron of | 9%1 éj to the SPae by
tRe United ?tats and for the administration of
the state Bub Ic domain.

it o ol I
clen rO\r/a(t)r IltStorIC recs%t\r”ét re?FSran“?”S u%r
fc omacrn anﬁ ProrWt?e/ for heeir aretmrnrstratr?n andf

Presegr(/)aﬁron the use, enjoyment, and welfare o
E CTION 8 The le rslature ma ?ro%/rde for the
Ieasrn of, an terfssgancea permits orexnlora
f an ublic domain or interest

erern su ct. to raonabje concurrent Uses
ases anf ermrtssra royide amongotf erc?n-
itions, Tor payment t t 1or
amage or rnur arrsrng tromn trc m ance wit

r forfeiture

s“governing’concurtent use, an
tH gvent of%reech of conﬂrtrons
SECTI%N 9, Subect to the rovrsrons of this
sectron the Ie N tue maz rov He for the sae%r
Hﬁ e staIe a s orrnt sts therein, an]dF fah-
sh sa Err)roce ures. s}aeg [gr nts con-
fain suc eservatron tot tate 0 resource
aﬁﬂ] be required ress 0¥ the fe an
sha rovrde racries tot se resou CEs. eser a-
tion of access shall not unnecessarry Impalr t
ovrrgers use, |.event the control T trespass, or prr
chide compensation for damaries
SECTION 10 No dis os%s or leases of Etate
lands, or \nterests thereJ s] e madg wr% out
rior public notice an %t er sa PnuaJSb the
LS TION 1L Discoaty a0 soprorstion sl
Iscovery and appropriation sha
be the basis for establrshrhg a rrgr%prnpthose miner-

B

Mineral Leases
ang eFgermrts

Water Rights

als. eserved t ﬂlhe State which, upon the date o[

tr cation of this constrtutron h
edplt to ocatron uhder th)e terfera

ml%slna BY\\g\?SI’eSHO 0C t|0n a.n ||n as
s i v

scoYerX

resc law, sfa fa ror right. to

ese mrn r IS arr] S0 a prior n t to_ pérmits,

eases, and. trans erat t]c NSes rtelr xtrac-
ation 0

tIOﬂ On'[lnlf these TI B ep end
upon the performance of anntr or or the P%lgr

ent of fees, rents, or roya I Upo
regurremenés 35 ma Scrr ed bly1 ‘ \g
uses of land by a rn ra armantsa e rmrte
to those n? ssw or te extractrfon or. basic
Erocessrnrn Inera rffrts or for hoth rts
overy af d agI})roprratrons a g tratearr%t sub-
Ject to, furt requrremendts of law,_to patent of
mrneral | n s if nuthori 19 the. State aﬁ not
ro r rte on re he rovrsroln s of this sec-
on shall a other Inerals re %rved to
e State w w are dec ared subject to
ppro rratron

SE TION 12 The Iegrslatufe shall provrde for
the rssnance ty aandt r]ms% leases for coal, oil
as, Ol sha] odium, phosphate, ptash sulfur’
U rce other minerals as.ma presrirr ed
enses an ermrts vin teexc usjye

rrght fe loration for these mine %I[s or specific
rods an areas ect to reasona e concurrent
xp or trls?rge cre tcasseso Inerals may

e eases an permrt
eexc usrv rospectr Poy o
eoc em caI a srmrI rmetho r I-
(,Y so eaut orrze
ION 13 All SP ace rd subsurface waters
reserve to the peo or common use, except
minera arﬂ) med rcrn waters, are su eﬁt t0 appro-
priafion.” Priority of appropriation shnll give prior



SLA 19SL

§ec 38.05.205. M in ing Ieas'ing, (z(a)l Prior dAiISCO\}érj, Ioclatioh aAnd filiﬁgo

shall initiate prior rights to mineral deposits subject to §8§ 185 —

§ 38.05.210 Alaska Statutes § 38.05.210

of this chapter in or on state lands, other than submerged lands, which
are open to mining leasing. Locations shall be made and certificates of
location recorded inaccordance with § 195 of this chapter. If the located
lands are available only for leasing, an application form for a mining
lease shall be mailed to the locator by the director upon request or upon
receipt of notice that the location has been made on lands open only for
leasing. A lease application shall be filed with the director by the locator
within 90 days after receipt of the form. If the located lands are not
available for leasing, notice shall be given the locator by the directorand
his prior rights shall terminate. A mining lessee has the exclusive rights
of possession and extraction of all minerals subject to 88 185 — 280 of
this chapter lying within the boundaries of his lease. Mining leases may
be issued for one location or for a group of contiguous locations held
in common. Minerals may not be mined and marketed or used until a
lease is issued, except for limited amounts necessary for sampling or
testing.

(b) Beginning on the date established by the commissioner under
§ 210 of this chapter there shall accrue an annual rental for each
leasehold location or portion thereof whether or nccunder lease, notless
than the value of annual labor improvements required for mining claims.
The value of work done on, or for the benefit of, the leasehold in
compliance with § 210 of this chapter may be credited against the rental.

() A mininglease shall be for any period up to 55 years, and the leiset
has a right to a new lease at the end of each lease period. The
commissioner may make reasonable adjustments of the rental rate at
the end cf each 20 year period, based upon changed conditions in
productioi costs and markets. A valid mining claim located ;\nd held
under § I'J5 of this chapter may be converted to a lease at any time upon
application by the owner, 'od issuance by the director. No rights granted
by a mining lease may be exercised until the lease has been filed for
record in the recording district where the land is located. (8 4 art EX ch
169 SLA 19n9; am § 1 ch 123 SLA 1961)

Cite |n Moorev StateS CLO Am. Jur. reference. — H Am. Jur
2d8 Mires and Minerals, 5 39to 62139 t0142

Sec. 38.05.210. Annual Ilabor. Labor shall be performed or
improvements made annually on or for the benefit or development of
each mining claim on state land except that where adjacent claims are
held in common, the expenditure may be made on any one claim. The
commissioner shall establish the date of the commencement of the year
during which the labor or improvements are to be performed. Labor
shall be performed at the annual rate of $200 per claim. If more work
is performed than is required by this section to be performed in any one
year, the excess work up to a value of $800 may be applied against labor
required to be done during the subsequent year or yearSections 240

64

280

S



consider the matters set forth in AS 33.05.305(a) when the
leasehold 1is in an unorganized borough.
v CONCLUSION
Therefore, for the reasons stated in this opinion,

we conclude that

*1. thbe JMBRiwrTiymwnnr i- ra i,V 1 J —-<BWWL+ec
in 6(a) or 6(b) lands;

2. the srsartfe nay only d«vo«Mrof s in

6(a) and 6(b) Iisaakdataay*heAse;

based on di® "ww??y““As»"3i®eaktatn;

4. the amsaa3»?le-boa3ra.Beo» ijam acb&a*jQ

5. a location is v-ad-i-d if it follows either the
federal, AS 27, or statf:, AS 38.05.185 - 280, procedures;
6 . a Itoc®fei®n made af n but pWK>®- to

pptoval is Quggi"%0dr. jlAsft«gkftiv and as-»»oh”~"o<5at?o«"s

Naaealt;

NETt " Trerf?2Jvl, soi“ae®* co : (1) iimwimi m*n §lWIif
rSEFFTTCTAASW2Wh. 1, (2) , and (3)
Ng BIMNJIMWERBABS>TOWA Y TInr™ gSd™Mw/h_ <lialai<Moiinarsg”gtsu®,-,is>f
«Mf»#adHUtfj ££Q£QXal ; and

8. s under AS 38.05.305 and AS 38.05.345

ilease.
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MEMORANDUM

TO: All Legislators
FROM: Rep. Terry Gar<iirstEV™ i
Rep. Fred Zharon”
Co-Chairmen, Z0N.S€ Resources Committee
DATE: March 4, 198>
RE: Mineral Rights; Implication of the Draft

Attorney General®s opinion of 2/11/81

The House Resources Committee will be holding a hearing on
March 10, 1981 from 3-5 PM 1in Court Room A, 1in Juneau,
Alaska for the purposes of taking testimony on The Mineral
Leasing Rights 1issue as it may be affected by the draft
Attorney General®s opinion of February 11, 1981.

Testimony will be taken from the Attorney General®s office
and the Department of Natural Resources. Time permiting,
public testimony from members both in the audience in
Juneau and from teleconference sites will be taken. The
teleconferencing will include all Alaska sites for both
listening and participation. The participation from the
teleconference sites outside of Juneau will be taken on a
time available basis. The Co-Chairmen of the Committee,
Rep. Gardiner and Rep. Zharoff will announce the order in
which each station can testify. IT time does not permit to
take all the testimony, written tesTr.mony will be accepted
by the Committee and if necessary a future hearing will, be
scheduled. Because of the limited amount of time available
please be 1is concise as possible.

The general issue in question is the accurate interpretation
of the Section 6(i) of the Alaska Statehood Act as it applies
to the location and rights in mineral interests on lands
which the State of Alaska has received as a part of 1its
Statehood Act rights. Specifically, 1lands under the Alaska
Statehood Act Section 6(a) or (b).

Documents which may be helpful in following the discussion are

Alaska Statehood Act.Section 6(i)

Alaska State Constitution,Article VIII

Alaska Statutes, AS 38.15.185-.205

Draft At.orney General®s Opinion 2/11/81
regarding Section 6(i-)

B~ WN R
O O O o



TABLE OF CONTENTS

INTRODUCTION AND SUMMAF.Y

HISTORY OF MINING PROVISIONS IN ALASKA
STATEHOOD ACT AND ALASKA CONSTITUTION

A. PRIOR FEDERAL PRACTICE

B. MINING PROVISIONS IN 1950-1956
VERSIONS OF ALASKA ENABLING ACTS

C. ALASKA CONSTITUTIONAL CONVENTION
AND ARTICLE VIII SECTION 11 -
1955-1956

D ALASKA STATEHOOD ACT - 1957-1958

DISCUSSION OF LEGAL QUESTIONS RAISED

A. THE 6(1") LEASING REQUIREMENT APPLIES
TO ALL STATE-SELECTED 6(a) AND (b)
LANDS

1. Scare officials were incorrect:
in believing the leasing re—
quirement applied only when
Che scare had sole.or disposed
of che surzace inceresc

2. "Mineral lands™ as used in 6 (i)
means all 6(a) and (b) lands
valuable cor minerals, no macCer
when cheir mineral characcer
may become known

B. THE LEASING SYSTEM SET FORTH IN
AS 38.05.185 - 280 1S CONSTITU-—
TIONAL AND APPLIES TO ALL 6A"™) AND
6(b) LANDS.

C. CLAIMS LOCATED AFTER STATE SELECTION
BUT PRIOR TO TENTATIVE APPROVAL WILL
3E VALID UNDER STATE LAW ONLY UPON
THE STATE RECEIVING TENTATIVE APPROVAL
AND SUBJECT TO PATENT OR CLASSIFICATION
OF THE LANDS

D. PUBLIC NOTICE UNDER AS 38.05.305 AND AS
38.05.345 IS REQUIRED PRIOR TO [ISSUING
A MINING LZJ.SE.

CONCLUSION

PAGE

15

29
43

43

43

54

59

66

DRAFT

2/11/81



l. INTRODUCTION AND SUMMARY

On November 9, 1979, the Director of Planning and
Research of your department sent an extensive opinion request
to our office. The request concerned various problems surrounding
mining claim# located during the period betveen state selection
of lands under Sections 6(a) and 6(b) of the Alaska Statehood
Act and the receipt of tentative approval to those lands.

In order to answer the questions raised, this opinion
necessarily had to be broadened to include a discussior, of
mining on all lands, and particularly a discussion of the
provisions of Sections 6(a), 6(b), 6(g) and 6(i) of the
Statehood Act (K6(a), 6(b), 6(g), and 6(i)").

In general, the state does not have authority, and
will not incur liability for, actions of persons locating
mineral claims on star.e-selected land prior to the receipt
of tentative approval. Those problems are concerns of
federal law, although augmented by the provisions of A2 27
(procedures allowed by federal law to be added by states or
mining districts). Under federal law, once the state se-—
lects land it is segregated from mineral entry under the
federal mining laws. Consequently, a locator on state-

selected land locates a mineral claim at his own risk.



Once Che scate has received centacive amroval,
however, mining righcs are determined by scate law under AS
38.05.185-.280 except as limited by restrictions contained
in either the Alaska Statehood Act or the Alaska Constitution.
The most important re "trictions are contained in 6(i), which
provides chat the state must reserve minerals in ail sales
or disposals of state-selected (6(a) and 6(b)) lands, and
chat the state may only allow mineral deposits 1in state-
selected lands to be mined by lease. As a result, the state
may not allow mining by cl-tim-staking on 6(a) and 6(b) Ilands
unless the claim-staking leads to the issuance of a lease.
The only exception 1is claims located prior to state select—
ion of the land. In ail other cases, the state must issue
leases for mining if it determines that a discovery and
location .nder federal or state law has been made on state-
selected lands.

The Alaska Constitution and present statutes
provide Tfor a leasing syscem based upon discovery and loca—
tion. Alaska Constitution Arc. VIII sec. 11; AS 33.05.210.
As a"result, non-corapecicive leasing o° neral lands is
constitutional! ~preferred.

This leasing system must be followed for all 5(a)

and (b) lands. A lease must be 1issued to anyone discovering



or locating a claim on 6(a) and (b) land if the locator
followed the procedure set forth either in AS 27 (federal
procedure) or AS 38.05.185 280/ (state procedure). AS
38.05.275, AS 36.05.210. Public notice of the issuance of a
lease under AS 38.05..305 and AS 38.05.345 must be given
before the mining lease is 1issued. Discovery and location,
however, 1is not a "disposal™ requiring prior public notice
under either the constitution, AS 38.05.305, or AS 38.05.345
Cf. Moore v. State, 553 P.2d 8, 26-27 (Alaska 1976).

Under S(a) and (b), if the claim was made prior to
state selection of the land, neither the selection, tentative
approval, nor patent has any effect on the claim. The
locator is entitled to all rights under federal mining laws.

Where the location 1is made after state-selection
but before tentative apprcval, the locator is at his own
risk until the state receives tentative approval. Once the
state receives tentative approval,, however, the locator will
be entitled to a conditional mineral lease if the state does
not close the lands to mining. 6(g), AS 36.05.275, AS
38.05.185. The conditional lease will be subject to state

receipt of a patent and conditions in the patent.



In finding that a*mineral lease is required for
all 6(a) and (b) lands, this opinion 1is taking a position
contrary to an interpretation used by state officials since
statehood. That prior interpretation, which was never the
subject of an Attorney General®"s opinion or memorandum, was
that the leasing requirement applied only to lands where the
state had previously sold the surface interest. Art IX,
sec. 1, ch. 169, SLA 1959; 11 AAC 86.135(b).

3ecause this opinion has potential far-reaching
consequences for state disposals of its mineral interests,
and because it is at odds with the assumptions of many
persons over the. past 20 years , a proposed opinion was
publically released in draft form on August 13, 1980.
Additional research since that draft, ana seme of the com-—
ments received, have resulted in alteration of some of the
conclusions in that draft -- primarly concerning the status
of mineral locations and the ability of the state to close
lands to mining upon receipt of tentative approval. The
conclusion regarding the necessity for leasing 6(a) and (b)
lands, however, remains unchanged.

The 1interpretation of 6(i), and its rmpacc on the
mining provision of the Alaska Constitution, Art. VIII, sec.

Il, is intimately tied to historic federal mining practices



and other states®™ enabling act land grants. Section 6(i)
was copied from a provision of the School Lands Act, pres—
ently codified at 43 U.S.C. 870(b). As a result, the his—
tory of the School Lands Act, the various statehood bills,
and Art. VIII, sec. 11 of the Alaska. Cmstitution is crucial
to the resolution of the. questions raised and is presented

in detail at the beginning of the opinion.

1. HISTORY OF MINING PROVISIONS IN ALASKA STATEHOOD ACT
AND ALASKA CONSTITUTION

A. PRIOR FEDERAL PRACTICE

Congress withheld "mineral lands" from other state—
hood land grants so they could be managed under the federal
mining laws. */ The School Lands Act of 1927, 43 U.S.C.
870(b), was the direct result of extensive litigation
caused by the problem of determining which landc were "min—
eral” in character. One question was the effect of a subsequent
discovery of minerals in lands considered "non-mineral" at
the time of the original grant. A series of cases culminating
in Wyoming v. United States, 255 U.S. 489 (1921), developed
the rule that the only lands not conveyed were lands known

to be mineral at the time equitable title vested in the state,

See, united States v. Sweet, 245 U.S. 563 (1918). The
only exception was the enabling legislation for Oklahoma,
Oklahoioa Enabling Act of June 16, 1916, 34 Stat. 267, 273,
which included mineral lands within the grant, but mandated
disposal of mineral lands by a statutory lease until a
specified date.



and that subsequent discovery of minerals would not void the
original transfer. This ruling did not solve all problems;
there were still disputes concerning whether the lands were
known to contain minerals at the time of the transfer. Even
six years after Wyoming v. United States, there were

hundreds of school sections now in conte;t
under proceedings brought by the Federal
Government and hundreds more being pre—
pared for contast. Nor 1is the situation
improving. It is, in fact, rapidly
becoming worse, and the end 1is not 1in
sight, unless it be the end of the

stace>" school fund.

Report of Senate Committee on Public Lands and Surveys,
eApril 16, 1926, Senate Report No. 603, Sixty-ninth Congress,

first session, at page 5.

ilineral lands, as a rule, are excepted from
these grants, and in case school-section
lands are of known mineral character at the
time the grant would otherwise become
effective, such lands remain rhe property

of the United States. This has resulted in
much vexious and costly litigacion, as there
is no statute of limitation which prevents
inauirv at anv time, either by way or
Government proceedings or by private contest
or protest, as to whether or not the title
to school-secticn land has vested in a State.



In the absence of some provision by which the
known condition of the specified sections, at
the time when the grant takes effect, can be
ascertained and adjudicated, the title of the
State must remain in doubt and be subject to
attack. A case 1in point is that of

United States v. Sweet (245 U.S. 563), wherein
the State sold school-section land under a
grant (act of July 16, 1894, 28 Stat. 107),
which does not expressly exclude or include

mineral lands. The land sold, however, was of
known mineral character at the time the grant
would otherwise have attached. The court

denied the cla;m of title based on the transfer
by the State.

Letter from Secretary of Interior to the Honorable Robert
Stanfield, Chairman of Senate Committee on Public Lands and
Surveys, January 5, 1926, quoted in Senate Report No. 603,
suora, at page 12 (emphasis added).

Congress resolved the problem by granting mineral
rights 1in numbered sections to the states. In granting the
minerals to the states, however, Congress expressly provided
that all of the minerals so granted must be reserved to the

state and could only be disposed of by lease. The 1927 Act

provided, 1in part:

The additional grant made by this

section is upon the express condition
that all sales, grants, deeds, or

patents for any of the lands so granted
shall hereafter be subject to and contain
a reservation to the Scate of all coal
and other minerals in the lands so sold,
granted, deeded, or pacented, together
with the right to prospect for, mine,



and remove the same. The coal and ocher
mineral deposits in such lands noc
heretofore disposed of by the State
shall be subject to lease by the State
as the f.ate legislature may direct,

the ?rrseeds and rentals and royalties
there..rom to be utilized for the support
of or in aid of the common or public
schools: Provided, that any lands or
minerals herearter disposed of contrary
to the provisions of this section shall
be forfeited to the United States by
appropriate proceedings instituted by
the Attorney General for chat purpose in
the United States district court for the
district in which the property or some
part thereof 1is located.

The mineral reservation and leasing requirement in
this section were intended to apply to all lands transferred.
House rjcmictee on Public Lands Report on S. 564, House
Report Mo. 1761, 69th Congress, 2nd session (January 13,
1927). As the Secretary of Interior noted, in withdrawing
his opposition to a previous form of the bill (Report of the
Hov.s" Committee on Public Lands, December 9, 1925, House
Report Mo. 1617, 69th Congress, Second Session):

You will note that it grants to the
States title to the minerals in school
sections in place; that 1is, in the
specific numbered sections 1in each
township granted the States for the
support of or in aid of common or public
schools by Congress. The grant 1is on
the express condition that the States
shall not sell anv minerals but “"shall
lease the same, the proceeds to be
utilized for the support or in aid of
common or public schools, provision
being made for forfeiture in the event
conditions are violated.

House Report Mo. 1761, smra, at 2 (emphasis adcec)



As the Committee reported, the bill required the

States

to reserve and to withhold unto themselves
all minerals of whatsoever character, in
any and all lands which they shall here—
arter transfer or sell, giving to thenm,
however, the riint to lease the minerals
in the lands and to utilize the proceeds
received as rentals or royalties for the
benefit of their commoix or public schools.

House Report No. 1761, supra, at 3 (emphasis added). One
of the primary reasons for this approach was to secure the
maximum amount of principal for state school funds:

It should, also, be borne in mind that
only the interest from the funds which

a State received from the sale, lease,
or rental of these lands or the minerals
therein can be expended, that is to say
the principal can not be used. This

for the reason that Congress saw fit in
passing the enabling acts of the various
States provided therein that the funds
derived from the sale, lease or rental
of these school lands should be invested
to form a principal permanent fund the
interest only of which might be used for
the benefit of the common and public
scnools or other State institutions as
the case may be. Thus, it will be noted
that under this pLan it is necessary for
a State to accumulate a principal fund of
some considerable amount in order to
realize sufficient interest to be of
benefit to its common-school system and



to result in the reduction of, taxation
for school purposes. Having this 1in
mind, your committee fully realizes the
difficulties under which these States

are forced to labor and therefore reached
the conclusion that their cause was a
meritorious one and the Congress could
well afford to adopt a beneficent
attitude toward them.in view of the end
desired to be accomplished. It also
prevents valuable mineral lands trom
railing into the hands or third parties,
thereby insuring the orooer return and
full measure or support to the particular
institution to which the lands were
granted.

Report of the House Committee of Public Lands, December 9,
1926, House Report No. 1617, 69th Congress, Second Session
(emphasis added).

Congress passed the 1927 Act in order to lay to
rest disputes as to whether lands were known to be mineral
at the time of transfer. The passage of the 1927 amendment
still did not cure the problems. The Act of May 2, 1932,

c. 57, 81, 44 Stat. 1026 was a piece of curative legislation
designed to ratify prior state sales of mineral lands. 3ut
title disputes still occurred because a state received its
land under two grants separated by some period of time: the
original statehood grant (non-mineral lands) and the 1927

grant (mineral Tlands)



The title disputes still arose because of transfers
of the original grant lands prior to 1927, either by the
United States to third parties, or by states to third parties
under the assumption that the lands were non-mineral 1in
character. The mineral or non-mineral character of the
lands determined whether the state or federal government
owned the land after the original statehood grant, or whether
a state first had authority to transfer the land in 1927.
Therefore, the need to determine the character of lands was
not laid to rest. As a result, Congress passed legislation
providing for the issuance of patents to states. (Previously,
no patents were issued and title transferred solely under
the legislation). The enactment was the Act of June 21,

1934, c. 689, 48 Scat. 1185, codified as 43 U.S.C. 871(a)
*/, which provided for the issuance of patents as a mechanism
for clearing title and finally determining mineral character:

The Secretary of the Interior shall upon the

application by a State cause

patents to be issued to the numbered

school sections in place, granted for

the support of common schools by the

Act approved February 22, 1889 [25
Stat. 676] , by the Act approved

*/ Reoealed effective October 21, 1976, Act October 21,
1976, P.L. 94-579, & 705(a), 90 Scat. 2792.



January 25, 1927 (44 Scat. 1026)

[&8 870, 871 of this title], and

by any other Act of Congress, that have
been surveyed, or may hereafter be
surveyed, and to which title has
vested or may hereafter vest in

the grantee States, and which have
not been reconveyed to the United
States or exchanged with the United
States for other lands. Such patents
shall show the date when title

vested in Che Scate and the extent

to which the lands are subject to
prior conditions, limitations,
easements, or rights, if any. In

all inquiries as to the character

of the land for which patent 1is
sought the fact shall be determined
as of the dace when the State"s

title attached.

(Brackets in original.)

The purpose and history of all of the school land acts and
amendments was a memorandum accompanying a letter from the
Secretary of the Interior to Senator Gerald ?. Nve, Chairman
of the Senate Committee on Public Lands and Surveys:

S. 4674 proposes to authorize the Secretary of the
Interior to issue patents to school sections lo and 36,
granted to the States by the act approved February 22,
1389, by the act approved January 25, 1927 (44 Scat.
1026), and by any other act of Congress, to which title
has vested in the grantee States, and which have not
been reconveyed to the United States or exchanged with
the United States for other lands.



>n*

The act approved February 22, 1889 (25 Stat. 676),
provided for the admission into the Union of the States
of North Dakota, South Dakota, Montana, and Washington,
and provided for the grant to said States of sections
16 and 36 in each township for the use of schools.

Mineral lands, as a rule, were excepted from the
original grants to the States of certain specified
sections for the use of schools. By the act of
January 25, 1927 (44 Stat. 1026), as amended by
Public Law No. 110, approved May 2, 1932, these
grants to the States of certain sections of land

for school purposes were extended to embrace such
sections that were of mineral character, with certain
exceptions as therein provided.

There has been no provision of law whereby the States
may be given evidence of title to such school section
lands, either by United States Patent or other formal
instrument of conveyance, the statute making the grant
operating as a conveyance as well, with respect to lands
of the character and status subject to the grant.

The need of legislation along the lines proposed by the
bill under consideration is manifest, 1in order to do
away with the uncertainty of title in and to these
school section lands. It might appear that the grant
of mineral lands made by the act of January 25, 1927,
would do away with this uncertainty of title to a great
extent, but this is not the case, inasmuch as it is
necessary to ascertain the character of the land at

the date when title would otherwise attach, in order to
know whether or not title vested in the State under the
grant of nonmineral lands made by the original granting
act, or under the grant of mineral lands made by the
act of January 25, 1927.

The bill under consideration provides that the patents
issued shall show the dace when ti Le vested 1in the
State, and the extent to which the lands are subject
to prior conditions, limitations, easements, or rights,



Quoted 1in S. Rep. No. 1104, 72nd Cong. 2nd Sess. accompanying
S. 4674 (January 21, 1933) at pp. 2-3. See also, S. Rep.
No. 903, 73rd Cong., 2nd Sess; H. Rep. No. 1796, 73rd Cong.,

2d Sess. (1933).

After United Statgs -i. Swggt, then, mineral lands
were excluded from statehood grants unless they were expressly
included by the grant or by later legislation. That later
legislation for lower-48 states occurred with the passage of
the School Lands Act. That Act, as amended, provided that
all conveyances of numbered sections in gplace for the suppcrt
of public schools included mineral as well as non-mineral
lands. 3ecause of the later grant of the minerals in the
lands to the states, however, subsequent amendments and the
issuance of patents wererequired in order to eliminate
remaining title disoutes covered bw transfers of land to
third parties between the original statehood grant and the
1927 Act.

In granting the mineral interest to the states,
Congress required that the states observe certain conditions
in administering these lands, generally: (1) that the states
must reserve the mineral interest from any disposition of
title to the lands, and (2) that the mineral deposits were
to be leased with the income to be utilized for public

school purposes.



B. MINING PROVISIONS IN 1950-1956 VERSIONS OF ALASKA
ENABLING ACTS.

The School Lands Act, however, would not have
automatically applied to the then future state of Alaska.

The legislation expressly stated that it applied only to
grants of numbered school sections in place. But the eventual
6(a) and 6(b) grant was unprecedented not only in its size,
but also in Alaska"s right to select lands. All prior
statehood grants had been "in place™ grants consisting of
specific numbered sections with indimnity selection rights
which could be exercised only when the numbered sections

were unavailable. In addition to some other land grants,
Alaska also received the right to select statehood lands -- a so
called "quantity grant" - out of the federal public domain.
Therefore the School Lands Act would not apply to the 6(a)

and (b) grants. Also, the School Lands Act expressly excluded
"all lands in the Territory of Alaska." Therefore, the Alaska
Statehood Act land grants had to expressly convey mineral
interests.

The original proposal offering this unprecedented
quantity grant also contained an unusual provision for
transfering the mineral interest to the state. Originally
section 5(b), H3. 331, 31st Congress, Committee Print A,
Senate Committee on Interior and Insular Affairs, May 23,

1950) (presented by Senators Anderson and 0"Mahoney), the



provision as reported out by the full committee (on June
29, 1950) read,

After five years from the Admission of Alaska into
Che Union, the Scate, 1in addition to any ocher
grants made in this section, shall be entitled to
select not to exceed twenty million acres from the
vacant.unappropriated, and unreserved public lands
in the State. Such selections shall be made in
reasonably compact tracts: Provided, That nothing
herein contained shall affect any valid existing
claim, location, or entry under the laws of the
United States, whether for homestead, mineral,
rigntof-way, or. other purpose whatsoever, or shall
affect the rights of any such owner, claimant,
locator, or entryman to the full use and enjoyment
of the land so occupied. Where the lands desired
are unsurveyed at the time of selection, the
Secretary of the Interior shall survey the exterior
boundaries of the area requested without an>
subdivision thereof and shall issue a patent for
such selected area in terms c " the exterior boundary
survey. Such lands may be granted or sold by cho
State in tracts of not more chan 640 acres for any
purpose, but with a reservation to the Scate of a
rovalcy of not more chan 12 1/2 oer centum on all
minerals produced therefrom. The lands granced co
the State of Alaska pursuant to this subsection,
the income therefrom and the proceeds thereof when
said lands are sold, shall be held by snid State
as a public crust for Che support of the public
schools and other public educational institutions.

(Emphasis added.)

H.3. 331 passed the House on March 3, 1950 and was
reported co the Senate on June 29, 1950, but no further
action was taken. Identical language appeared in the next
congress in 85(b) of S. 50, 82nd Congress (May 8, 1951).

S.50 was recommitted co committee on February 27, 1952, and



Although similar to School Lands Act in that the
proceeds were earmarked for school funds, the rest of the
provision 1is unusual both in its allowance of sales of
mineral interests and in its mandating of some reserved
royalty interest. This provision was added in the senate
during executive session, and no official history of this
language 1is available. */

In the 83rd Congress, however, the Senate Interior
and Insular Affairs Committee adopted - essentially verbatim
the School Lands Act provision (now contained in 43 U.S.C.

870(b)) with a patent provision similar to the 1934 Act:

*/ The only documentation available to our knowledge is an
October 6, 1955, memorandum from Mrs. Margery Smith, Assistant
Secretary to Delegate Bob Bartlett to Bob Bartlett, which
attempted to recreate this provision®s history. This memo —
randum indicates that the genesis of the provision was

Senator O0"Mahoney®"s (one of its presenters) aversion to the
idea that the surface owner of the land would have no control
over the state"s leasing of the mineral deposits.

-17-



The grants of mineral lands to

the State of Alaska under subsection
(b) and (c) of this section are made
upon the express condition that all
sales, grants, deeds, or patents for
any of the mineral lands so granted
shall be subject to and contain a
reservation to the State of all of the
minerals 1in the lands so sold, granted,
deeded, or patented, together with the
right to prospect for, mine, and remove
the same. Mineral deposits in such
lands shall be subject to lease by the
State as the State legislature may
direct: Provided, That any lands or
minerals herearter disposed of contrary
to the provisions of this section shall
be forfeited to the United States by
appropriate proceedings instituted by
the Attorney General for that purpose
in the United States District Court

for i.”aska.. For the purposes of this Act
the mineral character of lands granted
to the State of Alaska shall be
determined at the time patent issues
and the patent shall be conclusive
evidence chereof.

j- 50, S3rd Cong., 2nd Sess., reported as of February 2d,
1954 as the substitute bill of the Senate Committee on
Interior and Insular Affairs, S. Rept. 102S (emphasis

added) . */

*/ In the following year (the first session of the 34th
Congress), the statehood bill was reintroduced in the lenate,
with the mineral alienation condition, as S. 49. Its counterp;
in the Meuse, H.R. 2535, also contained the new provision.

The 1954 provision contained an introductory sentence con—
cerning existing leases or contracts that was Later deleted.



The committee report on S. 50 stated:

Subsection (k) provides that all grants
made or confirmed under the act shall
include mineral deposits. Thus, the
fact that the lands desired by the State
are known or believed to be valuable*, for
minerals will not preclude the State
from exercising its"right of selection
with respect to them under the several
grants. However, in order to give an
added measure of protection to the new
State gcvernment, which inevitably will
be inexperienced and untried, the
committee amendment provides for certain
restrictions upon the disposition by the
State of minerallands which it may
select under the 100-niillion acre grant
provided in subsection (b) or the
2,440,000-acre grant made 1in subsection
(c). The restrictions are that the
State must retain title to all the
minerals in these lands, whenever any

ot them are sold or granted"™ The State
may dispose or the minerals 1in these
lands only by lease in such manner as
the State legislature may direct.

The Attorney General is authorized to
take appropriate proceedings for for—
feiture of any of the lands granted to
the State which are disposed of contrary
to these restrictions. In making the
above provision, the committee has
followed the practice prevalent in a

number of mining States -- a practice
that has stood the test of time and
experience. The language of the pro—

vision is adapted trom section 1 of"

the act of January 25, 1927 (44 Stat.
1026), in which the b9tH Congress made
similar provision for the protection

of mineral school lands. It should be
noted, however, that the committee

Has limited the application of these
restrictions to lands that. are determined
to be mineral in" character at the time
they are patented to the State.

S. Rep. No. 1028, 83rd Cong. 2d Ses.o. (1954) (emphasis added).

-1 o-



The 1954 version basically transferred the system
and restrictions of the School Lands system wholesale to the
statehood act by combining the transfer of mineral interest
and patent provisions.in one section. Unlike the 1950 and
1952 provisions, this version did. distinguish between mineral
and non-mineral lands by limiting the restriction only to
lands known to be mineral at the time of patent. The patent
itself was to be the conclusive evidence of the nature of
the lands.

This provision survived intact, except for substitut—
ing "this subsection" for "this Act,"” to the 1955 session,
when it was introduced as S.. 50 and HR. 185.

The final sentence concerning issuance of patent
to the lands, however, was deleted by the House. Report of
the Committee on Interior and Insular Affairs, H. Rep. No.
88, 84th Cong., 1lst Sess. 3 (1955) ("H. Rep. No. 88"). The
reason for the deletion was because the Governor of Alaska
and the Lands Commission did not want the mineral character
of the land co be determined at the time of transfer:

MR. BARTLETT: On page 38, beginning on

line 20 o delete the remainder of the sub-—

section following the period appearing

after the word. "Alaska."

That amendment is offered at the suggestion

of the Governor of Alaska and the Land
Commissioner (sic) of Alaska. They were some-



what apprehensive about the rapidity with
which lands would move to the new State
if the requirement remained in that the
mineral character of all the land would
have to be determined in advance. And
the rights of the United States, the
attorneys tell me, are adequately pro—
tected in the foregoing part of that
subsection.

THE CHAIRMAN. The amendment 1is to strike,
on page 38, on line 20, the Tfollowing
sentence:

For the purposes of this subsection
the mineral character of lands
granted to the State of Alaska
shall be determined at the time
patent issues and the patent

shall be conclusive evidence
thereof.

Is it your view, Mr. Bartlett, that language
is surplusage and is net necessary?

.MR. BARTLETT. I do not think it is surplus—

age, but 1 will" 3agree wirh the Governor and

Commissioner of Lands of Alaska (sic), that it

had best be deleted.

THE CHAIRMAN. Is there any objection to the

amendment? If there is no objection, the

amendment will be adopted and the language

referred to wij.1l be striken and it is so

ordered.
Hearings before the House Committee on Interior and Insular
Affairs on Hawaii-Alaska Statehood, 84th Cong., 1st Sess. 332
(Feb. 15, 1955) (emphasis added).

As a result, the language restricting the application

of the leasing requirement to lands known to be mineral in

-21-



character at the time of patent was deleted. Consequently,
House Report 88 recognized that the leasing and mineral
reservation requirement attached to all 6(a) and (b) lands.

Subsection 6(j) [now 6 (i) ] provides that
all grants to the State under the act
include mineral deposits and requires
that all State conveyances of lands granted
by sub-sections~5~(a) and ~o(oj (selected
lands) shall be subject to a reservation
in ravor of che State of all minerals and
the right to remove the same. Such
mineral deposits can be leased by the
State as the legislature directs, but
disposition of lands or minerals 1in

any other manner will result in
forfeiture of such lands or minerals

to che United States.

H Rep. No. 38, sunra. (emphasis adCed). The 6(i) language
remained unchanged through che passage of the Statehood Act.

On November 7, 1955, Herbert Slaughter, Chief,
Branch of Reference, Division of Legislation, Office of che
Solicitor, Department of the Interior, summarized che history
and purpose of the 6(i) provision for Delegate Bartlett
["Slaughter memorandum™]. He concluded:

These earlier proposals, it will be

noted, differ in a number of respects

from che restrictions contained in the

bills now pending. In particular, the

current danguage e:cnressly call®s"

unon Alaska to aaoot a mineral leasing

svscem, while the Zearlier versions

permitted che mineral deposits to be
disposed of along with the surface,



provided a royalty interest was

reserved by the State. On the other
hand, the current language does not
attempt to prescribe maximum or minimum
rates of royalty as did the earlier
versions, but appears to leave the

terms of leasing wholly to the
discretion of the State legislature.
From a practical standpoint, this second
difference may be more important than
the first, since if the Alaska legislature
is left, as H. R. 2535 ",id S. 49 now
intend to provide, with the untrammelled
right to frame its owr. mineral leasing
laws, it can, if it so chooses,

establish priorities that will tend to
keep the surface and mineral rights in the
same hands and can, in general, Tfit the
provisions of its mineral leasing system
to whatever may be its concepts of che
public interest. */

C. ALASKA CONSTITUTIONAL CONVENTION AND ARTICLE VIII
SECTION Il - 1955-1956.

In spite of the flexibility pointed out by Mr.
Slaughter, the prospect of a mandatory leasing system for
state-selected lands was vehemently opposed by the Alaska
miners and others. The mining provision caused great concern

among the delegates to the convention.

*/ Emphasis added. Mr. Slaughter®s memorandum was appar —
ently made part of the record of the Constitutional Conven—
tion, and is now located In the Legislative Reference Li—
brary files on the. const-tutional convention in File 180/210
"Constitutional Convention, Department of Interior - Mineral
Lands Provision of Alaska Statehood Bill."

-23-



Committee members, as well as others who
testified before the committee, were
extremely concerned about these restric—
tions. Under Congressional laws then
governing federal lands, patents to
mining claims (i.e. fee ownership) could
be obtained upon proving a valid mineral
discovery. While this practice would be
continued on federal lands 1in Alaska,

the state could dispose of minerals

by lease only. Most of those interested
in mining development objected to these
limitations. Bartlett explained that

congressional policy has changed over
recent decades and that chances of
eliminating the alienation restriction
from statehood enabling legislation were
slight. This explanation, backed by
other evidence provided the committee,
led co the addition to the section on
mineral leasing of a provision chat:

Discovery and appropriation shall
initiate a right, subject co further
requirements of law, co patent of
mineral lands, if authorized by Che
Scate and not prohibited by Congress.

In part, this provision was inserted 1in
che hope Chat Congress might recede from
its restriction. Cn che ocher hand,
delegates who concurred in the policy
limiting permanent disposal of minerals
went along with che proposal because
they assumed Congress would stand firm.
Most also saw che provision as a demon—
stration co miners, who might otherwise
object co che consticution, chat any
restrictions applicable co alienation of
mineral lands were being imposed from
outside and were not che convention®s
doing. */

Fischer, Alaska'n Constitutional Convencion,
cy of. Alaska Press, 1975, at 134.



The depth of feeling is indicated by the comments
of Delegate White 1in discussing a proposed constitutional
provision which stated,

All provisions of the act admitting
Alaska to the Union, which reserve
rights or powers to the United States,
as well as those prescribing the

terms and conditions of the grants

of lands or other property made to
Alaska, are consented to fully by the
State of Alaska and its people.

In the course of the debate over this provision, 4 Alaska
Constitutional Convention Minutes ["ACCH"] 1955-195c at

3050-3063, Mr. Whii.obs. ad:

Now in the current statehood enabling
act there is a provision that the

state must retain title to all its
minerals. Those of us here may or may
not like that provision. We may or may
not agree that it is going to be there
whether we like it or not. I will be
the first one to agree that there
appears to be very little chance of
ever getting that changed, but 1 would
also like to point out that, of all

the matters contained in the enabling
act, that rs far and away che most
unpopular among Che people of Alaska
and noc necessarily just among the
mining industry. It is unpopular

among Che homesteaders, che man in Che
street,” and everyone 1 have talked

to, and | think Chat for us Co sit here
and deliberately, 1in writing, accede to
that and cut the ground out from under
individual Alaskans or groups of
Alaskans who hope to go to Congress

and try and get chat changed, would

be folly of che highest order.

Id., at 3063.
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the existi

12, 1955,

Constituti

follows:

The delegate proposal which formed the basis of
ng constitutional provision, was dated December
and read as follows:

11 (Creation of Mineral Rights). Discovery and
filing of application shall be prerequisite to the
creation of a right in the minerals reserved to

the State; except that prospecting permits giving
exclusive right of exploration for specified

periods and areas may be provided for in the ex—
plorations for oil, gas, coal, non-metalliferous
metals customarily subject to exclusive exploration,
and for the use of geophysical methods of prospect—
ing. Prior discovery and filing shall in any event
give prior right to such minerals and to issuance of
permits, licenses or leaseholds for exploration
thereof. Continuance of such right shall depend
upon the beneficial use.

A revised proposed Sec. 11 made the following changes:

11. (Creation of Mineral Rights). Discovery and
appropriation . . . and for the use of geophysical
and geochemical mechods of prospecting. Prior
discovery and appropriation* . _ . licenses, lease—
holds or patents if authorized by Congress for

che extraction thereof. . . . Patents for mineral
rights, 1f generally authorized by the Congress,
shall be limited co chose surface uses necessary
to the extraction of mineral resources and until
such time as che mineral deposits are exhausted.
Known deposits of minerals shall be subject to
lease without recognition of preferential right

of discovery.

The section as introduced on the floor of the

onal Convention dated December 15, 1955, read as

11. (Creation of Mineral rights). Discovery and
appropriation shall be the basis for establish—
ing a right in those minerals heretofore subject
to location under the Federal Mining Laws and

now reserved to che Scate. Prior discovery and
filing shall give prior right to such minerals
and to issuance of permits, licenses, leaseholds,
or patents 1if authorized by the Congress, for the
extraction thereof. Continuance of such right
shall depend upon beneficial use as prescribed by
laws .



explained

Section 9

Prospecting permits giving exclusive right
for exploration for specific periods and areas
may be provided for exploration conducted for
coal, oil, gas, oil shale, sodium, phosphate,
potash, sulphur and other Mineral Leasing Act
minerals and for the use of geophysical, geo—
chemical and similar methods of prospecting for
all minerals. Issuance, type and terms of leases
for coal, oil, gas, oil shale, sodium, phosphate,
potash, sulphyr and other Mineral Leasing Act
minerals shall be as provided by law.

Surface uses of the land shall be limited
to those uses necessary to the extraction of the
mineral deposits, and the continuance of such
right shall depend upon beneficial use as pre—
scribed by law.

The commentary which accompanied the above proposal
the sections as follows:

Sec. 9. Sales and grants must have a reservation
of minerals because of the Enabling Bill. "Such
minerals", subject to lease in conformity with

H. R. 2535 of the 84th Congress.

Sec. 11. This section re :ognizes the establish—
ment of mining rights as applied to a system of
leaseholds or limited patents. "Appropriation
involves both location and filing". Mineral
Leasing Act 1is the exception to the above.

This 1is the reason for making exceptions of these
non-metallic minerals and for the newer forms of
geophysical and geochemical prospecting. Other —
wise, the right of an ordinary prospector to
search for mineral deposits is fully recognized
and he 1is recognized as having a preferential
right to the appropriate permit license or lease
for the"extraction of these mineral deposits.
Lands will be available for construction of
mining works, disposition of waste and for

timber necessary to mine construction.

is the present Art. VIII, S”c. 9, which provides

in part "All sales or grants shall contain such reservations

to the State of all resources as may be required by Congress

or the State



It was in this fora that the proposal went to the
floor of the convention. In discussing a related provision
concerning the issuance of prospecting permits (now Article
VIIlI, section 12), the following exchange occurred between
Mr. 3arr and Mr. Riley, chairman of the resource committee:

BARR: Mr. President, before that"s submitted,

I would like to know -- since the mineral rights
are reserved to the state, if a man stakes out a
placer mine for gold, what kind of permit 1is he
going to have for production? Wouldn®"t that be a
lease on gold? In that case you wouldn®"t want to
put that amendment 1in there, you®d want to include
all minerals.

RILEY: Well, minerals such as you speak of,
which are subject co discovery and location, are
covered in che first portions of Section 13, where
we have endeavored co retain ail of the federal
nomenclature as we know it now in che federal
mining law.

BARR: Then he could get a patent on his claim,
then?

RILEY: He could if Congress will allow.

BARR: I see. Well, I didn"t know, 1 thought
perhaps the state would want co give him a lease
in a case like that. I have no objection then.
RILEY: In effect, it would probably amount co a

lease, or co a very limiced patent.

Of course, che Chen current drafts of che enabling
act prevented patent from issuing, and che framers of che
state constitution could only hope chat Congress would
change course. This intent co follow che historic federal
scheme of discovery, location and patenc if Congress would
refrain from imposing a leasing svscem survived co che final

version of this constitutional provision, which provides:



Section 11. Mineral Rights. Discovery and
appropriation shall be the basis for
establishing a right in those minerals
reserved to the State which, upon the date
of ratification of this constitution

by the people of Alaska, were subject to
location under the federal mining laws.
Prior discovery, location, and filing,

as prescribed by law, shall establish

a prior right to these minerals and also

a prior right to permits, leases, and
transferable licenses for their extraction.
Continuation of these rights shall

depend upon the performance of annual

labor, or the payment of fees, rents or
royalties, o* upon other requirements as may
be prescribed by law. Surface uses of land
by a mineral claimant shall be limited to
those necessary for the extraction or basic
processing of the mineral deposits, or

for both. Discovery and appropriation

shall initiate a right, subject to

further requirements of law, to patent of
mineral lands if authorized by the State and
not prohibited by Congress. The provisions
of this section shall apply to all

other minerals reserved to the

State which by law are declared subject

to appropriation.

D. ALASKA STATEHOOD ACT - 1957-1958

With the constitution allowing flexibility to
adopt the historic federal system, the focus shifted back to
congress to change the cnngressionally imposed leasing
requirement. This attempt was lead by the Alaska Miners
Association represented by Glen Franklin. Mr. Franklin®s
March 15, 1957, testimony before the House Sub-committee on
Territorial and Insular Affairs 1is the only detailed dis—
cussion of the 6(i) provisions in the official committee

records.
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Mr. Franklin began his testimony with the miner"s

opposition to the required leasing of mineral deposits in

all

state

lands:

Following is the statement of the Alaska
Miners Association relative to mandatory
leasing of mineral rights on all lands
reserved to the new State of Alaska.

* * * * *

We believe that the well-intended actions
contained in the enabling legislation will
have an adverse effect and that mandate ry
leasing of mineral rights by the new Scate
of Alaska under Che conditions 1imposed
would 1irrrparably damage the development
of Alaska®"s mineral resources. As a
result, it would for many years reduce

tax receipts and other State revenue from
the mineral industry.

* * * * *

We believe that the Legislature of the
State of Alaska should be allowed co
decermine che disposition of che mineral
rights on all Scate lands except chose
specifically reserved for schools. Thus
they could offer additional 1incentive to
encourage the settlement of State land
and che developmenc of its resources by
making it available for maximum use
consistent with the public interest.

We should like to point out that even
under the present simple and tim -
honored system of discovery and location,
the mineral 1industry in Alaska has
declined, rather than advanced, 1in the
last decade.

The several bills introduced to dace 1in
the S5th Congress have in common that
Alaska is entitled co select, within

25 years after admission, 103,350,000
acres of land.

mm



All land so claimed shall have the

mineral deposits reserved to the State

and it shall be mandatory that the State

lease the mineral rights; forfeiture of

rights could result if disposed of

contrary to the provisions in the bills.
Hearings before the House Subcommittee on Territorial and
Insular Affairs of the Committee on Interior and Insular
Affairs on Statehood for Alaska, 85tn Cong., 1st Sess., 216-
217 (March 15, 1957) (™earings"™) . Mr. Franklin urged that
"[d]isposition of mineral rights on state claimed lands
should be left to the discretion of the State legislature in

conformity with provisions concerning this subject in the

Scate constitution.” Hearings at 220.

At one point, the committee engaged in an exten—
sive discussion with Mr. Franklin concerning possible modi—
fications of the proposed section. The modification would
distinguish between lands that were known or believed to be
valuable for minerals and lands not believed to be valuable
for minerals as a basis for deciding which lands had to be
leased and which lands could be transferred by patent or
allowed to be mined by claim-staking:

MR. ASPTNALL. Now, do I understand

that if Alaska is given statehood and

100-plus million acres of land or more

or less are sec aside for the use of

the State, you wish the lands to be so

transferred to the new State of Alaska,

so chat the State of Alaska can 1issue

patents for mining claims rather chan

by leasing procedures as provided under
the Leasing Act of 1920; 1is that correct?
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MR. FRANKLIN. I should like the State
of Alaska to be enabled or allowed to
dispose of those lands or mineral

rights under the form of leasing by
sale or other method, as long as
adequate compensation has been received,
but not relegated only to leasing.

Hearings at 221. .

The Mineral Leasing Act of 1920 had one procedure
for lands known or believed to be capable of containing
commercial quantities of minerals ("competitive leasing"),
and another procedure for other areas .("non-competitive

leasing"). */ The committee resumed to this question

later:

MR. ABBOTT. 3ut you then say or imply
that you could outline a 50 million or
60 million acre area in the new State
of Alaska which would be known to be

mineralized or prospectively valuable
for minerals.

Is that not the effect of your state—
ment?

MR. FRANKLIN. Yes, sir.

MR. ABBOTT. And in a sense you are
objecting to a mineral leasing provision
alone, are you not?

MR. FRANKLIN. Yes; mandatory leasing alone.

*/ For oil md gas, the requiremer.es differed depending
oh whether the lanes covered a "known geologic structure
of a producing oil and gas field."



MR. ABBOTT. Mandatory leasing. But you

are familiar with the history of both the
lining law and the Mineral Leasing Act of
1920, and the differences?

It is true, 1is it not, that the mining law
envisages and to this day provides for a
patent system based on exploration, dis—
covery, and the posting of a location,
compliance with the local recording laws,
doing annual assessment work, and there—
after going to.patent?

MR. FRANKLIN. Yes.

MR. ABBOTT. That prior to 1920 on oil
and gas lands on the public domain there
was a patent ystem. Is that correct?

MR.. FRANKLIN. I am not familiar with oil
and gas at all.

MR. ABBOTT. Well, 1 think the committee
members will understand that that was the
history. With the enactment, of the 1920
Mineral Leasing Act, Congress :"id that

in areas within known geologic structures
producing oil and Oas 1in paying quantities,
and, as interpreted from language in the
act, prospectively valuable, the United
States agencies would be limited to issuing
leases, not: patents but leases.

MR. FRANKLIN. This was on oil and gas?

MR. A3BOTT. That @i 2EL oil and gav. But

the measure was "areas known C{d b- valuable.l
Aac\ here you have made the statement that 50
to "60 million acres are known to he valuablel
or prospectively valuable for nmil, .ral develop—
ment! Would you sea any value in Lne" com—
mittee considering, fn light of the provisions
in the bill, what persuaded Congress to enact
the 1920 act, where the basis and measure was;
Are thev known to_be valuable ror minerals?
You yourselr have made® the statement that
these areas are known to be valuable for or
are in any case prospectively valuable for
minerals.



The previous enabling acts have done very much
the same thing that is suggested here for
Alaska, with the one possible exception to
which you point, and that 1is your interpre—
tation that unt"j.1 the detailed survey was
completed you would not achieve title. You
are not saying that you could not achieve
rights under or for entry prior to survey,

are you?

MR. FRANKLIN. Yes. We contend that the
claiming by tl-e State will automatically
eliminate any use of that land until the
survey is made, because there is no clarifying
language.

MR. ABBOTT. Well, how do you account, Mr.
Franklin, for the fact that these lands have
not been entered and located if they are known
to be valuable for minerals? Are you saying
chat it is known that these 50 or 60 million
acres are known to be valuable for minerals,
and yet no one has gone out under the mining
law and staked out a location and made a claim?

MR. FRANKLIN. I say chat they have potential
value. I intended that, whether 1| said it or
not. But we are looking at this thing from
the standpoint of a couple tf hundred years
at least. And what lies the-a under the soil
* still yet to be discovered.

I personnally have great faith in the develop—
ment or Alaska®s mining and mineral resources.

MR. ABBOTT. But Mr. Franklin, do you not
think that che people in your industry 1in
Alaska and che people who would succeed to
che position of or actually complement

the position of che Bureau of Mines and
Bureau of Land .lanagemenc in Alaska today,
would act just che way they do in the 11
public land States of the West under the
oil and gas leasing provisions®"l A person
comes Zrco che controlling agency, the
Bureau of Land Management, and says, "We
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are fTiling an application on lands believed

to be valuable by reason of seismic surveys,
or in any case, geologic and geophysical
prospecting.”" And with the interest

shown in those lands, the lands are classi —
fied by the Bureau of Land Management. Pretty
much the same thing would, be done in Alaska

if interest were expressed in a given area;
would®"it not?

MR. FRANKLIN. Well, why not, let the
decision as to how to dispose of those
lands rest with the State legislature
rather than qualifying the enabling
legislation so. that they have no other
choice.

I feel quite sure that the land division,
or whatever 1is ultimately set up, will
probably go along the lines of leasing.
But if, 1in their discretion, the State
legislature should feel that it might be
of more advantage to have some other
system, why not let us do i": that way?
Because we understand our local problems
much better, |1 understand, than they can
be understood from here at this point,
because we are looking ahead so far.

* * * * *

MR. A3BOTT. To boil it down, if Congress
is going to put a provision in for disposal
of these minerals, you believe that it
should include provisions for patent or
sale?

MR. FRANKLIN. Yes sir.

MR. ABBOTT. And do | read you position
correctly that you would prefer that it be
left to the State?

MR. FRANKLIN. Yes, sir.

-15-



MR. PILLON. I wonder if che counsel could
clear up one point for me. In the event
that a claim were made by the State of
Alaska to a territory of say 500 square
miles, and we were awaiting the surveys to
be made pending the turning over of these
lands to the State of Alaska, would the
Federal Government be in a position at chat
time to grant the right to explore for
minerals, co work for minerals, or would
that claim automatically stop the Federal
Government from further 1issuance of any
mineral rights?

MR. A3BOTT. Well, 1 believe the language
makes it clear, Mr. Pillon, that as of

the date of selection - and as | read che
act there 1is no such thing as tentative
selection or tentative segregation for
possible selection; the new State would
either have co elect to select this 500
square miles, or it would continue to be
open as vacant, unappropriated, unreserved
public domain to che Mineral Leasing Act
entry and mining law entry. From the
moment of selection, not unlike our
present system, 1 assume that Alaskals
laws will have provided for an entry
system, a request cor classiricacion,

as it now stands under mineral leasing.

If Mr. Franklinls recommendations were to
be followed, then T assume that 1if che
selection had been mace, then as of che
dace of selection entry could be made

for patent or leasing, and provision
might be maae for both; that if che
Territory determined chat the area was
not known to be valuable for minerals --
or che State,*T should say -- then pro-—
vision would be made for the patent entry,
that 1is, entry looking co patent based
upon ciscovery.



I f, however, the geological experts in

the State government determined it to be

prospective~.y valuable, it might well be

that you would have a mineral leasing

approach, just as we do under the 1920

Mineral Leasing Act.

MR. PILLON. Dojs that clarify it? It

does not to me, because it is too

involved. I just cannot follow it.

Hearings at 223-2".6 (emphasis ad led) .

Under Mr. Abbott ™ understanding of Mr. Franklin®s proposed
change, lands not classified or known as being valuable for
minerals could go to patent; that suggestion was not followed.
Mr. Franklin®s efforts to delete the mandatory leasing
requirements were in vain: 6 (i) remained unchanged.

Mr. Franklin was successful, however in making
another suggestion. He advocated for the inclusion of an express
provision allowing the state to dispose of lands prior to
the issuance of patents. This further suggestion was part
of the discussion quot -d above. Earlier, Mr. Franklin
suggested adding a provision to the statehood act similar to
that in the Alaska Mental Health Act, which would provide
"Following the selection of lands . . . but prior to the
issuance of final patent, the territory shall be authorized
to lease and to make conditional sales of such selected
lands." Hearings at 225. Since patent would not issue
until perimeter surveys were made, and surveys in Alaska
could take years, the ability to acquire mining rights might

be uncertain without an express provision giving the state

authority to allowing mining prior to receipt of patent.



But in the final provision, the ability of the
state to conditionally lease mineral deposits was changed
from the time of selection to the time of tentative approval.
6(g) now reads, in pertinent part:

Following the. selection of lands

by the state and the tentative approval

of such selection by the secretary

or his designee, but prior to the

issuance of final patent, the state

is hereby authorized to execute con—

ditional leases and to make condi—

tional sales of such selected lands.

When House bill 7999 (the statehood bill) reached
the floor of the house, there was extensive debate on 1its
merits. 3esides the concern about the ability of the state

\
to raise necessary revenues, there was apprehension that the
federal government was giving away valuable minerals to
the state and that the state would not responsibly deal
with its lands. For example, on May 27, 1958, the following

exchange took place between Representative O"Neill of

Massachusetts and Representative 0"l 1ien of New York:

Mr. O"NEILL . . . There 1is another group in the
House that 1is not so benevolent as the first
group. They want to give away only 101 million

acres of land and the property which belongs to
the people of the United SlLatas. The gentleman
from Texas is rather miserly in his thoughts; he
wants to give them only 21 million acres.

If there is ever going to be another Yazoo land
scandal, if we are going co make the biggest
giveaway 1in che history of this Nation, let us
start with only 21 million acres. Please, let us
not go hogwild completely.



Personally I am in opposition to the bill. I am
going to vote against it regardless of what amendment
is adopted because | honestly believe that the
minerals up there, the fishing rights, the great
forests up there belong to all the people of

America. I do not think we have any right to
delegate to a handful of people in a legislature

in Alaska the authority to give away property that
belongs to the people of America.

MR. O"BRIEN of New York. Mr. Chairman, will the
gentleman yield?

Mr. OTNEILL. I yield.

Mr. O"BRIEN of New York. Is the gentleman aware
that the State of Alaska would get only 400,000
acres of all the tremendous forest lands up there,
the rest being reserved by the United States?

Mr. OTNEILL. I have read the bill. I know that

it said that they have a period of 25 or 50 years

in which to go in and pick out lots of 5,000 acres
each.

Mr. O"BRIEN of New York. Except the forests.

Mr. O"NEILL. The gentleman knows and I know that
for the next 25 years those people who are up
there after having made surveys are not going to
take up the useless property. They are going to
pick out the best property.

Mr. O"BRIEN of New York. Is the gentleman familiar
with the Teapot Dome scandal when the leasing was
done under the Federal Government and not Che

Scate government?

Mr. O°NEILL Certainly | am familiar with chat.
But 1 Chink in writing a bill such as chis and
knowing what happened in connection with Teapoc
Dome and the leasing up Chere and knowing about the
Yazoo scandal and the leasing and Che sales made

ac chat time Che committee should have written

some safeguards into a bill of this cype.

Mr. O"BRIEN of New York. Does the gencleman know
Chat Che Scate of Alaska may not sell a single
foot of mineral land but may only lease it?



Mr. O"NEILL Yes, | have read the bill.
Congressional Record, Vol. 104, p. 9610 (May 27, 1958). See
also, Congressional Record, Vol. 104 at 9341, 9344-9345,
9361 (May 22, 1958) and id. at 9504 (May 26. 1958).

In response to criticisms of the bill, and parti—
cularly about including mineral deposits in the transfer of
over 100 million acres of land, Delegate Barnett addressed
the House on May 26, 1958, Congressional Rec. i, Vol. 104,
at pp 9514-9516. In the course of these remarks he stated:

Now, let us turn to the proposition of
mineral grants. H.R. 7999 proposes that
the minerals as well as the surface should
be turned over to the State of Alaska in
the land transfers. From what has been
said and written around here one might
believe chat chis 1is che crime of the cen—
tury. Let us have a look at this situation.
It deserves one. Alaska 1is not, as we all
know, basically dependent upon agricul-
ture. This despite the fact that Govern-—
ment experts who have surveyed 1its agri—
culture potentials estimate that 65,000
square miles 41,600,000 acres--are suit—
able for crop production and for cultiva—
tion and in addition another 35,000

square miles 22,700,000 acres--are suit—
able for grazing. Development of these
lands will come. 3uc, verv frankly, 1 do

not believe that the time will ever arrive
when agriculture products from Alaska

will be in direct competition with chose
from what are now in "the 43 States. Fur —
ther, 1 contend there 1is nothing wrong
with that. This is all to the good. It
serves co strengthen the economy of our
whole Nation. The gencleman from New

York (Mr. O"Brien) suggested 1in his
opening speech that in a comparatively



few years after statehood Alaska will

have 10 million people. I hope he 1is right.
In any case, Alaska will have many more
people than it now has and will be raising
much more of the food it consumes than

it now does. But always, as | see it, there
will be a need for importation of food—
stuffs. They will be paid for by exporta-—
tion of our natural resources, raw or re—
fined. And that will be mutually advan—
tageous .

Right now the fact is that the sub-—
surface values, generally speaking, are
more valuable than the surface values.
Alaska has always been a mining country
and there is a very strong possibility that
the great mining booms cf the past will
fade into insignificance when matched
against what we believe is the coming oil
boom.

The situation now is that generally
speaking a citizen may go u:on public
domain land in Alaska--federally iwned
land that is--and locate a mining claim
to which he may, if he so desires, obtain
fee simple title. He might find the rich—
est gold mine in the worli and become

its absolute owner. And, parenthetical —
ly, as far as | am concerned that is
perfectly all right. It is in accordance

with American free enterprise and own-—
ership of property. 0il and gas lands
may not, of course, be owned outright.
They may only be leased from the Fed-—
eral Government under the Mineral
Leasing Act of 1920. The Alaska state—
hood bill 1is much more stringent than

Federal laws. It provides that the State
may never sell mineral righcs. It may
only lease them. This provision was

inserted with the thought and hope that
future citizens of the State or Alaska
would continue to derive benerlts rrom
the utilization of these minerals through
a leasing system”™ The people of Alaska
are mirdtul of the trust reposed 1in

the constitution for the state-to-be a
resource article which meets every test



which might be applied to it. Already
their legislature has enacted what 1is

now chapter 184 Session Laws of Alaska,
1957, legislation creating a Department

of Lands and establishing the ground

rules under which it will operate. I feel
confident chat any fair-minded persons
devoted to the principles of conservation
will applaud that law.

If it has not already been said it will
be said, undoubtedly, that the policy of
granting mineral rights to a new State
departs from tradition and from prece—

dent. It is true that most of the Western
States were given the surface of the land
only. But any such statement would not

be literally true. The Oklahoma En—
abling Act was. so phrased as to give that
State 1its minerals. The Republic was
not shattered by what was done there
and 1 for one have never heard chat
Oklahoma 1is co be reprimanded and cas—
tigated for its management of these min—
erals instead of having them exclusively
under the jurisdiction of Washington
which 1 maintain is in contradiction co
States rights.

There is another element which ought
co be considered here. A malarial
change in the attitude of che Congress
toward the granting of mineral lands to
the States came about in 1928 (sic). A bill
then enacted and signed into law pro—
vided in effect chat all grants co che
States of r.uaoered sections in place for
che support of public schools should en—
compass sections mineral 1in character
equally with sections nonmineral. That
represented more modem chinking on
chis subject and influenced, or so | be—
lieve, the committees which over these
many years have been considering Alas—
ka statehood legislation.

515 (emphasis added)



The House passed H.R. 7999 on May 28, 1958, with
the Senate approval coming on June 30, 1958. The Statehood
Act, P.L. 85-508, 72 Stat. 339 became effective July 7,
1958, and with subsequent voter approval and Presidential

declaration, Alasxa became a state on January 3, 1959.

I11. DISCUSSION OF LEGAL QUESTiIJNS RAISED
A. THE 6 (i) LEASING REQUIREMENT APPLIES TO ALL
STATE-SELECTED (6(a) AND (b)) LANDS
1. State officials were incorrect in believing
the leasing requirement applied only when
the state had sold or disposed of the surface
interest.
After the passage of the Statehood Act, state
(then territorial) officials interpreted the leasing restric—
tions as applying only to lands whe”e the surface interest
had been disposed. On April 4, 1959, for example, Phil R.
Holdsworth, then holdover territorial coranissione: of mines
and soon to become the state"s first commissioner of natural

resources, offered what was to become the state position.
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Presentati

Petroleum

Lands Act,

JRRFiW

Seccion 6(1) of Public Law 508 entitled
Mineral Land Grants makes the following state—
ment! "AlIl grantsmade or confirmed under
this Act shall include mineral deposits.”
This section goes on to say that whenever the
State of Alaska sells, grants, deeds, or
patents any of the mineral lands so granted,
conveyances will "_..._.contain a reserva-—
tion to to the State of all of the minerals
in the lands so sold, granted, deeded,
or patented, together with the right to
prospect for, mine, and remove the same."
From this it can.be seen chat lands
selected by che State and which are not
conveyed to a second party may be considered
State public domain land. The present
interpretation of Section 6(i) of Public
Law 508 infers that the usual mining rights
contingent upon discovery and appropriation
will apply on State public domain lands che
same as they presently apply on Federal
public domain lands within Alaska. The major
difference in che case of State lands 1is
that che owner of an unpacenced mining claim
will e,ot come co che Scate for a patent co

that claim. Such action would compel che
Scate co reserve the minerals in that Iland
Co che Scate or its lessee. Mineral deposics

which have been reserved to che Scate in che
conveyance of lands as described above
"shall be subject co lease by che Scate as
Che Scace Legislature may direct.” This
concept closely parallels che policies of
Public Law 167 which segregaces che surface
rights from subsurface mineral rights.

on co che Fourth Annual Mining, Mineral and
Conference, Anchorage, Alaska, April 4, 1959.
This "inference" was included in che firsc Alaska

1959 Alaska Session Laws, art. 11X, ch. 169



Section 1. Discovery and Appropriation
Rights. Except as herein provided, all
minerals which are subject to location
under the mining laws of the United
States, and the mineral lands in which
they are contained, shall be subject to
discovery, appropriation and location
under the provisions of Sections 47-3-9
through 47-3-93, ACLA 1949, as amended.

In the case of tide and submerged lands,
and acquired lands known to contain

such minerals, or lands which have been
sold, granted, deeded, or patented reserv—
ing such minerals to Alaska, the right to
mine and remove such minerals may be
acquired only by lease on such terms

and conditions as may be recommended

by the Director and approved by the
Commissioner.

This approach has been consistently adhered to
since statehood, and is presently seen in the regulations -
11 AAC 86.135(b)

We are of the opinion that, although longstanding,
this interpretation of 6(i) 1is incorrect. A long standing
contemporaneous state interpretation of a federal statute is
of little weight */; here it is particularly suspect given
the intense and adverse state feelings about the 6(i) restrictions.
Although the state off:cials recognized that they could not
issue a patent that included the subsurface estate, they
apparently attempted to restrict the application of the
leasing language to as narrow an interpretation as possible.
Although their goals may have been laudable, the attempt to
retain the federal claim-staking system on state lands was

precluded by 6(i).-

*/ See, generally, 2A Sutherland Statutory Construction,
£th ed. , 849.05 at pp. 238. 238-249.



At no time prior to the passage of 6(i) and the
Statehood Act was this interpretation offered or discussed.
On the contrary, as Mr. Franklin® testimony shows and as
the committee reports state, the 6(i) restriction was under —
stood as applying to all mineral lands.

The state officials”™ position rests upon distin—
guishing between a "patent"” system and a "claim-staking"
system; namely, that the 6(i) restriction only applied to
prevent-a patent from issuing to mineral lands, not to
claim-staking. Congress, under this view, only intended
leasing co apply to lands where che surface was held by
others with permanent rights.

3ut this application of che o(i) restriction would
result in a system practically identical co the federal
"patent” system. Under che federal system, the only land
open to claim-staking was unoccupied land, where no one else
held superior rights. See, e.g., Rancher®s Exploration
and Development Co. v. Anaconda Co., 243 F. Supp. 708,714
(D. Utah 1965). Even under the federal system, therefore
claim-staking was restricted to areas where no one had a
prior permanent surface interest.

Second, merely preventing patent does little,

both pratically and legally, to change the federal mining



scheme. The rights conveyed by discovery and location
gave, for all practical purposes, rights identical to those
conveyed by patent. As the United States Supreme Court

stated:

The rule is established by innumerable
decisions of this Court, and of state and
lower federal courts, that when the loca—
tion of a mining claim is perfected under
the law, it has the effect of a grant by
the United States of the right of present
and exclusive possession. The claim 1is
property in the fullest sense of that term;
and may be sold, transferred, mortgaged,
and inherited without infringing any right
or title of the United States. The right
of the owner is taxable by the state; and
is "real property”™ subject to the lien of a
judgment recovered against the owner 1in a
state or territorial court. Belk v. Meagher,
104 U.S. 279, 283; Manuel v. Wulff, 152 U.S.
505, 510-511; Elder v. Wood, 208 U. S. 226,
232 Bradford v. Morrison, 212 U.S. 389. The
owner 1is not required to purchase the claim
or secure patent from the United States; but
so long as he complies with the provisions
of the mining laws, his possessory right,
for all practical purposes of ownership, is
as good as though secured by patent.

Wilber v. United States ex rel Kershnic, 208 U.S. 306, 316-317
(1930) (emphasis added).

But the purpose of the 6(i) restriction was to
impose significantly stricter controls over mineral disposal
than under the federal scheme. As Delegate Bartlett stated
in the Congressional floor debate, "The Alaska statehood
bill is much more stringent thm federal laws. It provides
that the State may never sell mineral rights. It may only
lease them"™ 104 Congressional Record at 9515 (May 26,

1958)



The purpose of the leasing system was to provide continuing
state control of minerals, to provide revenue for the state
through rental or royalties, and to prevent minerals from
being "given away" to third parties. A loophole as large as
the one offered by early state officials is antithetical to
that purpose.

Therefore, we believe that the approach offered by
state officials in 1959 was not contemplated by anyone prior
to the passage of the Statehood Act. The history of the
6(i) provision, the School Lands Act, the committee reports,
and the expressed purposes of che provisions lead us to che
conclusion that che leasing requirement applies co all
mineral lands, whether or not the state has previously

disposed of che surface intarest.



2. "Mineral lands"” as used in 6(i) means
all 6(a) and (b) lands valuable for minerals,
no matter when the mineral character
may become known
In our opinion, a closer question is whether the
term "mineral lands"™ in 6(i) restricts the leasing and
mineral reservation provisions to only certain, but not all,
6(a) and 6(b) Ilands. 6(i) states in part:
All grants ma.de or confirmed under this
Act shall include mineral deposits.
The grants of mineral lands to the
State of Alaska under subsections (@)
and (b) of this section are made upon
the express condition that [the minerals
be reserved] . . . . Mineral deposits
in such lands shall be subject to lease
Although state administrators never took this position, an
argument could be made that the 6(i) restriction applies
only to"mineral lands" as that term was applied by case law
to pre-1927 land transfers; namely, land which was known or
expected to contain minerals at the time of transfer. If
this question was being answered for Federal/State transfers
in 1926, under the case law at that time, we would be of the
opinion that that interpretation of "mineral lands"™ would be
appropriate.
But in the context of the School Lands Act and the
Statehood Act, we believe that the leasing requirement, and
the requirement that minerals be reserved in any sale,

applies to 6(a) and 6(b) lands whether or not they are known

or believed to contain minerals at the time of their transfer

to the state.
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Under the case law applicable to statehood grants
enacted before the School Lands Act, "mineral lands" meant
lands that were known or believed to be valuable at the time
that the state had performed all actions required for it to
be entitled to the statutory grant. This application is a
judicial rule foreclosing inquiry, and is based upon
congressional intent and the desire to avoid inequitable
and unforeseeable title disputes. The rule was explained in
Wyoming v. United States, sunra;

[The grantees were not] at liberty

to select lands which were then known

to contain minerals. Congress did not
intend to grant any mines or mineral lands
.. We say "lands then known to contain
mineral,"” for it cannot be that Congress
intended that the grant should be rendered
nugatory by any future discoveries of
mineral. . . . The title was then to pass,
and it would be an insult to che good
faith of Congress to suppose chat it

did not intend that the title, when it
passed, should pass absolutely, and not
contigently upon subsequent discoveries.
This is in accord with che general rule

as to the transfer of title co che public
lands of the United States. In cases of
homestead, preemption, or town sice
entries, the law excludes mineral lands,
but it was never doubted chat che title,
once passed, was free from all conditions
of subsequent discoveries of mineral.

255 U.S.at 199. (Quoting from Shaw y. Kellog, 170 U.S.
312, 332-333 (1898)) The court went on co describe how this

general rule applied to state selections prior to the School



The Land Department uniformly has
ruled that the ? ;ates acquire a vested
right in all school sections 1in

place which are not otherwise ap—
propriated, and not known to be
mineral, at the time they arr identi—

fied by the survey, -— or at the date
of the grant, where the survey pre—
cedes it, -— regardless of when the

matter becomes a subject of inquiry

and decision, and that this right

is not defeated or affected by a sub-—

sequent mineral discovery.

255 U.S. at 500.

This rule prevents inquiry into whether the land
was known to be mineral in nature after a certain date. The
purpose of this rule was to prevent the grantor from subse—
quently attempting to recover lands which were thought to be
unconditionally transferred. It also was applied only where
the land which was transferred was not known to be mineral
in character at the time of the transfer.

But we question whether the rule is applicable
where the transfer of title does not depend upon a distinction
between mineral and non-mineral land, where the rule is not
necessary in. order for title to be unaffected by subsequent
discovery of minerals, and where the inquiry would be
meaningless in terms of the question of ownership between tne
federal government and the state. Instead, the: purpose of

determining the mineral nature of the land is entirely

different under the 6(i) provision -— it is to determine how
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the state may deal with its resourcse in a disposal of the
property after title has passed from the federal government
to the state. The purpose of the restriction was to promote
state control over the mineral deposits, not to foreclose
state ownership.

In addition the rule was based, 1in part, on the
rationale that Congress could not have intended that title
be transferred upon the condition that there would be no
subsequent discovery of minerals. But the School Lands Act
and the o(i) grant, 1in part, were meant to eliminate the
problems caused by distinguishing between lands known to be
valuable for minerals and other lands. These problems were
solved by granting the mineral interest to the states. There
is no reason, and we co not ..elieve that Congress intended,
to apply the rule to restrictions on the state®"s subsequent
handling of the land. To impose the rule would shift the
very problem the legislation was intended to solve from che
point of federal/state transfer co che state/third party
transfer. For if che rule were to apply, then a third
party"s title would be challengable at any time on che basis
that the land was known® to be mineral at che time of transfer

from che ederal government to che scate.



We see no reason, and do not believe Congress
intended, to apply the rule restricting the application of
the term "mineral lands"™ in a totally different context and
in a manier that would create the very problems the legis—
lation that the parent of the 6(i) provision (the School
Land Act) was supposed to prevent. A similarly narrow
application of the term "mineral lands"™ was deleted from
earlier versions of the Statehood Act at the request of
territorial officials (although for arguably different
reason), and we are of the opinion that it should not be

implied. */

*/ As was stated, we do believe that the question is close
and that a legimate and reasonable argument can be made to
the contrary. In fact, the state has argued the above
definition of "mineral lands™ 1in a prior case. See Brief of
Appellant State of Alaska in State v. Lewis, Supreme Court
No*. 3039 at 40-46 (filed August 16, 1976). The Supreme
Court did not reach the issue in its decision. State v.
Lex-;is, 559 P.2d 630 (Alaska 1977) "appeal dismissed, 532
U.s. 901 (1977). In addition to the arguments presented
therein, additional support can be gleaned from Senate
Report 1163, 85th Congress, 1st session (August 29, 1957,
page 2) and one of the drafts of Art. VIII, sec. 11 of the
Alaska constitution. And, the original 6(i) draft also
intended that a mineral/non-mineral distinction based upon
known character at the time of transfer be applied.

But in reviewing the entire history, the expressed
purpose® of the legislation, and the purpose of the rule
foreclosing inquiry into its known nature after transfer, we
believe that the better view is the one explained in the
text.



B. THE LEASING SYSTEM SET FORTH IN AS 38.05.185

- 280 IS CONSTITUTION L AND APPLIES TO ALL

6(a) AND 6(b) LANDS

Section 6(i) left the choice of a leasing systenm
to the state legislature. As Mr. Slaughter of the Depart—
ment of the Interior stated,

The Alaska legislature is left

with the untrammelled right to frame 1its

own mineral leasing laws; it can, if it

so chooses, establish priorities that will

tend to keep the surface and mineral

right in the same hands and can, in

general, fit the provisions of its

mineral leasing system to whatever may

be its concept of the public interest.
Slaughter memorandum, suora, at 1C.

Acquisition and retention of mineral rights in
Alaska lands are governed by the Alaska Land Act at AS
33.05.185 - 280. These statutes apply to rights in "locat-
able minerals”™, or, more specifically, "minerals which on
January 3, 1959, were subject to location under the mining
lars of the United States.”™ These minerals include metal
ores (gold, silver, and the like), and high-value non-
metallic minerals such as asbestos, high purity limestones,
building stone, magnesite, and silica sand. These are to be
distinguished from what are traditionally termed "leasable
minerals,” which include oil, natural gas, oil shale, as—
phalt, bitumen, coal, phospate, sodium, potassium, and, by
state statute, sulfur. Whether or not found on 6(a) or 6(b)

lands, these "leasable” minerals can only be acquired by

lease. AS “3.05.135-181.
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For "locatable™ minerals, the statutes set up two
basic methods, to acquire the right to extract and sell the
minerals, each of which applies to different categories of
state lands. One method is the staking of a mining claim
under AS 38.05.195. That statute provides for claim-staking
on lands open to mineral.location and rights are acquired
simply by a valid discovery, location, and filing.. Once a
proper filing has been made, and so long as there is compliance
with the annual requirements of labor or improvements, the
locator i1mmediately gains "the exclusive right of possession
and extraction of all minerals lying within the boundaries
of his claim.™ AS 38.05.195.

Another method i1s to acquire a lease under
AS 38.05.205. A valid mining claim on lands open to claim-
staking must ba converted to a lease, upon request of the
locator. AS 38.05.205(c<. On lands which are not open to
claim-staking, an applicant must still discover, locate and
file. On these lands, however, a valid filing only "initiates
prior rights."™ After the director is notified, he must send
the locator an application for s lease, which must then be
filed- by the claimant within 90 days. Only after executing

the lease does ".he mineral lessee have "exclusive rights of



possession and extraction of all minerals . . . lying within

the boundaries of his lease.”™ AS 38.05.205(a). 3ut prior

to che 1issuance of a lease, "minerals may not be mined and

marketed or used . . . except for a limited amount necessary

for sampling or testing.” AS 38.05.205(a). The law also provides for
certain terms and conditions to be included in a mineral

lease. AS 38.05.205.

The next question 1is, co what lands do each of
these methods apply. AS 38.05.1b5(a) states that "the
director, with the approval of che commissioner, shall
determine those lands from which mineral deposits may be
mined only under lease and . . . chose lands which shall be
closed to mining." This authority must be read in conjunction
with the strictures of 6 (i) of the Statehood Act: namely,
that mineral deposits in 6(a) and 6(b) lands may only be
mined pursuant to a lee.se. Thus, for 6(a) or 6(b) lands,
che director®s only option is to allow mining by Lease or to
close chose lands to mining.

The director®s discretion under AS 33.15.185(a) is
further limited by AS 38.05.250, which provides that mineral
deposits iIn tide or submerged lands may be prospected for by
permit and extracted pursuant co a competitive or non—
competitive lease. Other lands, pursuant to AS 33.05.135(a),

may either be closed to mining, mined by lease only or mined



pursuant to a mineral claim. */

One otbt- .distinction between leases and claims is
whether annual Labor 1is required. For state land, it 1is
only mining claims, and not.leases, which require annual
labor for continued validity. Mineral leases, on the other
hand, require only discovery, location, and filing to estab—
lish the prior right to the lease. AS 38.05.205. In fact,
prior to a lease being issued, AS 38.05.205 would prevent
extracting minerals.

AS 38.05.205(b), which provides that leasehold
locations will accrue an annual rental of $200, against
which labor may be credited whether or not the location
is actually under lease, does not indicate to the contrary.
We believe that this section contemplates payment being due
upon award of the lease, and that a claimant need not make
payment or do any work until 1issuance of the lease. In
part, the scheme set up by AS 38.05.205(a) compels this

result. After a location has been recorded (thus perfecting

*/ Provisions of other statutes dealing with particular
categories of non 6(a) and (b) lands must also be consulted.
E.g., AS 38.05.030(a) concerning leasing of university
lands.
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the prior right to a lease), the potential lessee has only
90 days 1in which to file his lease application with the
director after receiving the application from the depart—
ment. Thus the only source of delay during which a yearly
rental would be due would be the time taken by the depart—
ment in i1dentifying the location, determining the correct—
ness of the filing, determining 1f the lands were open to
leasing, and complying with applicable notice requirements.
Until the department responded, the locator would have no
justification for assuming, he had any claim or lease upon
which he could prudently make improvements. Therefore, an
initially valid location is sufficient to vest a locator
with a prior right to a mining lease without performance of
annual labor.

In summary, under existing law the only means by
wnich a mining lease may be acquired i1s by discovery, loca—
tion, and filing under either state (AS 38) or federal (AS
27) procedures. A discovery and appropriation automatically
leads to the issuance of a mining lease. This approach
forecloses competitive leasing. This scheme 1s similar to
the mandatory leasing systems of a number of Western States.
E.g. Arizona, (ARS &27-231 - 230); Colorado, (Colorado
P.evised Statutes .Annotated, 836-1-14-0); and Oregon, (ORS &
273-551, 517.420). We are also of the opinion that non-

compecitive leasing is constitutionally preferred in Alaska.



Article VIIl, section 11 of the Alaska Constitution

provides that

Discovery and appropriation shall be
the basis for establishing a right

in

. . [locatable minerals]. Prior

discovery, location, and filing as pre—
scribed by law. shall establish, a prior
right to these minerals and also a

prior right to . . . leases.

Although there may be some instances where competitive

leasing may be allowable, such as when a mining lease is

forfeited or returned to the state, the language Article VIII

section 11 indicates that non-competitive leasing of valuable

minerals

is at least constitutionally preferred, 1if not

required. Since there i1s no statutory authorization for

competitive leasing of locatable minerals, however, we do

not need to decide that question at this time.

C CLAIMS LOCATED AFTER STATE SELECTION BUT
PRIOR TO TENTATIVE APPROVAL WILL BE VALID UNDER
STATE LAW ONLY UPON THE STATE RECEIVING TENT—
ATIVE APPROVAL AND SUBJECT TO PATENT OR CLASSI —
FICATION OF THE LANDS.

One problem that has arisen since statehood is

based on the delay between state selection and tentative

approval. Under 6(g), as previously mentioned, the state
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does not ha.ve authority to grant or validate mining rights
until the state receives tentative approval. Therefore,
until the state receives tentative approval, mining
operations on these lands are governed by federal law.

A claim located under federal law prior to state
selection 1is unaffected by the state selection. The first
proviso, in both 5(a) and 6(b) states:

That nothing herein contained shall affect
any valid existing claim, location, or
entry under the laws of the United States,
whether for homestead, mineral, right-
of-way, or other purpose whatsoever, or
shall affect the rights of any such owner,
claimant, locator, or entryman to the

full use and enjoyment of the lands so
occupied.

On the other hand, federal law prt . -s a valid location
under federal mining law- after state-selection by providing
that state selection segregates the land from mineral entry.
The applicable federal regulation provides:

Lands desired by the State under the
regulations of this part will be segre—
gated from all appropriations based

upon application or settlement and
location, 1including locations under

the mining laws, w~hen the State riles
Tts application for selection in the
proper office properly describing the
lands.

43 CFR 2627.4(b) (emphasis added).



Therefore, locations made between state selection and tenta—
tive approval are in a legal no-man*s land: they are ineffec—
tive under federal law and, until the state receives tentative
approval, they are outside the reach of state law.

Recognizing this problem, the state legislature
passed an act which provided for recognizaticn of a location
made between state selection and tentative approval at the
time the state received tentative approval. Section 13
chapter 123, SLA 1961 provided:

Locations made on lands which have been

selected from federal lands and which

were made in accordance with this article

will constitute valid mining claims, mining

leasehold locations, or prospecting site

locations at the time Alaska receives ten—

tative approval.of its selection. Such

locations shall be subject to the provisions

of said tentative approval and to land

classification by the state after such

tentative approval. Extraction of min—

erals prior to classification of the

land and receipt of patent by the State

shall be at the risk of the locator.

With subsequent amendments, discussed later, this section 1is
now AS 38.05.275.

James A. Williams, Director of the Alaska State
Division of Mines and Minerals, summarized the scheme 1in a
presentation before the Northwest Mining Association Convention,
Spokane, Washington, Dec. 1-2, 1961:

Locations made on lands selected by the

State but prior to the time the State
receives tentative approval of the. selection
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from BLM are made ac the locator®s risk.
When the State receives tentative approval
of i1ts land selection, the locations will
become valid and the State may issue
conditional mining leases, subject to
conditions of the tentative approval and
land classification by the State. These
rights will be lost, or partly lost, 1in

the event the State does not eventually
receive title or patent to all or part of
the lands. A claim holder on Federal

public domain cannot lose his mineral rights
through State land selection, Dbecause the Scate
cannot select land included within valid
mining claims.

Similar statements, particularly emphasizing that locations
made between selection and tentative approval are at che
locator®s risk, have consistently appeared in mining hand—

books 1ssued by che state.

Section 11, chapter 163, SLA 1961 was extensively
amended in 1966. Section 3, ch. 96, SLA 1966 provided,

Mining locations made on state lands, including
shorelands, tidelands or submerged lands, or
state selected lands, under sacs. 135 -280 of
this chapter or in the manner described in

Ao 27.10.010 -27.10.240 acquire for che
locator mining rights under secs. 135 - 230
of this chapter, subject to existing

claims and to any denial of or restriction

in the tentative approval of scate selection
or. the patent of che lands co che state.

If shorelands, tidelands or submerged lands
are included in. a mining locacion or within
che projected boundaries of a mining loca—
tion made 1in accordance with this section,
the locator is required to file a certifi—
cate of locacion with the division of lands



within 90 days following the date of
posting the notice of location, in ad—
dition to filing a certificate of loca—
tion as required by Sec. 195 of this
chapter. The certificate of location
must identify the position of the min—
ing location iIn the system of rectan—
gular or protracted, surveys .

The purpose of this provision was to extend state
recognition of claims to claims located under either the
federal or state procedures. In a letter to the chairman of
the House Resources Committee, Charles F. Herbert, then Deputy
Commissioner of the Department of Natural Resources, stated;

In Section 3, we ask the Legislature
to meet the problem of acquiring State
mining rights to State tidelands and sub—
merged lands that form fractional parts
of mining claims staked on adjoining Fed—
eral lands. Where a coast line is highly
irregular and many indentations and tid*.l
basins exist, it i1s often most difficult
to trace out the boundaries between the
Federal lands and the State lands. If this
difficulty is not corrected there could
be unending litigation over fractional claims
and technically i1llegal staking.

Section 3 would also protect the
prospector who 1is not aware i1f the land
he stakes 1s owned by the Federal or State
government and would also permit him to
stake a Federal claim that might include
navigable waters, which, of course, are
stace-owned.

This letter was printed in the House Journal at the

request of the committee. 1966 House Journal at 691-692
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(March 23, 1966). These provisions are the current AS
38.05.275. Therefore the stat* must recognize a claim if it
Is staked either in accordance with the procedure for either
federal lands under AS 27 or for state lands under AS
38.05.185.

But the 1966 amendment, with 1ts extensive reword—
ing, raised another question. The previous legislation
recognized the validity of a location at tentative approval,
with the phrase "subject to the provisions of said tentative
approval and to land classification bv the state after such
tentative appraisal.l The 1966 amendment dropped che
emphasized language.

Although an argument could be made co che contrary,
chis deletion does not prevent the state from closing an,
lands to mining upon receipt of tentative approval. First,
the same amendment that deleted che above language added the
provision chat a location would only "acquire for the
locator mining rights under secs. 185-280 of chis chapter

" Therefore, by that addition a locator"s rights were
subject to che p"ovisions of AS 38.05.135 that:

The director, with the approval of

che commissioner, shall determine

. . . chose lands which shall be
closed co mining.



By adding the language subjecting the locator®s rights to AS
38.05.185-280, the legislature retained the authority of the
Department of Natural Resources to close lands to mining.

Second, we can find no indication of legislative
intent to achieve a different result. The only expression
of intent is contained in the Herbert letter quoted earlier.
That letter gives no indication of any intention to take the
larger step of eliminating the ability of the state to close
lands to mining once it received tentative approval and land
management authority.

Third, there was no effort to change the present
11 AA.C 86.115, which states:

(a) Locations made on lands selected

by the state prior to the state"s receipt

of tentative approval for the selection
arr made at the locator™s risk.

(b) If such locations are made iIn accordance
with this chapter, they constitute valid
mining claims, leasehold locations, or
prospecting sites upon receipt by the
state of tentative approval for the
selection from the federal government,
subject, however, to the provisions of
the tentative approval and to land classi-
fication by the State.

This regulation has been in effect since at least 1967.
Consequently, contemporaneous administrative practice
supports the interpretation allowing closing of lands to
mining after receipt of tentative approval. See, generally,

2A Sutherland Statutory Construction, 4th ed., &9, at 228-267.
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Therefore, it is our opinion the state may close
lands to mining upon receipt of tentative approval, even if
there are existing locations made after state selection but
prior to tentative approval. */

D. PUBLIC NOTICE UNDER AS 38.05.305 AND AS 38.05.345
IS REQUIRED PRIOR TO ISSUING A MINING LEASE.

A final question coxicems the public notice required
prior to granting a mineral lease to a locator, and the
timing of that notice. Article VIII, section 10, provides
that:

No disposals or leases of state lands,
or interest therein, shall be made
without prior public notice and other
safeguards of the public interest

as may be prescribed by law.

*/ In addition, the Department of Natural Resources,
with che approval of chis department, has previously taken
chis position in an administrative decision dated December
10, 1973 concerning "Clarence Hershberg, 723 W. 6ch Averue,
Anchorage, Alaska Rainy day No. 1, Rainy day No. 2, Rainy
day No. 3, Jackson No. 1, Allison No. 1, Placer mining
claims.”™ There the department specifically rejected the
claim that the state could not close land to mining upon
receipt of tentative approval i1f a location had been made
after®"state selection but prior co tentative approval. In
memoranda dated January 17, 1974, April 12, 197&, May 1,
1974, and May 28,. 1974, phis office concurred in chat decision.
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This provision by its terms applies to the leasing of a
mineral 1interest in state land. The problem is in i1denti—
fying the moment the state disposes of its mineral interest.
Even though a valid location in an area open to
mining automatically leads to a mining lease, we do not
believe that disposal of the.mineral interest within che
meaning of article VIII, section 10 occurs prior to the.
issuance of a mining lease. The primary reason for this
conclusion 1is the existence of article VIIIl, section 11, and
the attempt of the delegates to the convention to allow
following federal mining law to the extent permitted by the
terms of 6(i). See, e.g., 4 Alaska Constitutional Convention
1955-56 Minutes at 2452. Discovery and appropriation 1is
complete upon filing of the notice with the state under both
federal and state law. Prior to the filing, the act of
location and discovery is unknowable to the state. Thus
there could be no "prior public notice”™ under section 10 if
discovery and appropriation gave the miner an immediate
right to produce and sell the mineral. But under the fed—
eral system, discovery and appropriation, without more, did
give the miner an®"immediate right to mine and sell minerals.
The delegates clearly intended that this result coui., occur

if the Statehood Act permitted.
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As a result, the interest acquired by discovery
and appropriation, even if 1t gives an automatic right to
eventual ownership of a mineral, 1is not a disposal under
article VIIl, section 10.. Rather, notice prior to the
issuance of the mining lease i1s the constitutional notice
required by article VIII, section 10.

Pursuant to this mandate, the legislature has
enacted two applicable statutes: AS 38.05.305 and AS
38.05.345. AS 38.05.305 states in full:

(@ No land or interest in land

within the boundaries or within

six linear miles of the boundaries

of a general law, home rule or unified
municipalityr as defined under AS 29, may
be classified, reclassified, sold or leased,
or otherwise disposed of, including the
renewal of a lease entered into after
September 22, 1976, unless the following
procedures have been complied with:

(1) A notice of the proposed action shall be
sent co che governing body of
each municipality a boundary of which 1is
within six linear miles of the land in—
volved.

(2) The notice shall be sent at the earliest
practicable time but no lass
than 30 .days before the proposed
action.

(3 The notice mus*" contain a state—
ment of the proposed action, identi—
fying the land involved and the action
proposed in sufficient detail to fairly
inform the redolent of the nature of
the proposed action. If che land is not
surveyed, a legal description need ovt
be used; but the land muse be descrioed
in sufficient detail co allow the re—
cipient to understand 1its approximate
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size, number of tracts involved, and lo—
cation. The notice must also contain a
statement to the effect that the munici—
pality is invited to comment on the pro—
posed action and that, upon the request
of the governing body, chief, executive
officer, or planning- agency, the division
will consult with the municipal officials
on the proposed action. Any request by a
municipality for consultation must include
the.name of the municipal official to be
consulted and be sent no later than 15
days after receipt of the notice by the
municipality, and the notice must con—
tain a statement to this effect and name
the official and address, to which che
municipality®s request should be sent.

(4) In consulting with the municipal
officials, the pioposed action and the
authority under*which it is to be taken
shall be explained and the reason for the
proposed action.shall be given. A public
hearing need not be held, but the munici—
pal officials nay hold a public hearing or
otherwise allow public participation and
comment. A-hearing held under this
paragraph shall be attended by the com—
missioner of natural resources or his
designee.

(5) A municipality having a right to
notice or consultation under this section
may appeal to the superior court and have
set aside any action taken which, does not
conform to this section. A municipality
incorporated or established less than 30
days befpre the action is taken has no
right t' notice or consultation under
this section.

(b) No land or interest in land outs id.

the boundaries of a general law, home rule,
or unified municipality, as defined under
AS 29, may be classified, reclassified,
sold or leased, or otherwise disposed of,
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including the renewal of a lease entered
into after September 22, 1976, unless a
notice of the proposed action as required
by (a)(@3) of this section is (1) given to
the regional corporation organized under
the Alaska Native Claims Settlement Act
(85 Stat. 688, 43 U.S.C. secs. 1601-1626),
within the boundaries of which the land

is located; (2) given to the village
corporation organized under the Alaska
Native Claims Settlement Act which owns
land or has selected federal land which

is In the vicinity of the state land to

be disposed of; and (3) posted in three
public places in a community with 25 or
more permanent residents located in the
vicinity of the state land to be disposed
of. The president of the affected regional
corporation or his designee has the same
rights of notice, consultation, hearing and
appeal as those provided for in (a)(2)-(5)
of this section.

(c) When notice is given under (b) of

this section, che requirements of 8345 of
this chapter relating to notice apply in
addition to any other applicable notice re—
quirements. IT requested, the director
shall hold a hearing within the affected
area under (b) of this section. No action
proposed by the director which 1is subject

co the notice requirement specified in (b)
of this section Is final until at “aasc 30
days after the date the notice was published.

(d) 3efore any stle, lease under AS 38.05.070-
38.05.105, or other disposal of state land in
the unorganized borough, che commissioner shall
consider the effect of the disposal and che
effect of the estimated population density that
would result from the disposal upon existing
traditional uses by residents 1In che vicinity
of che land to be disposed of. The commis—
sioner shall consider any potential conflicts
with che traditional uses of the land which
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could result from the sale, lease or dis—
posal and,, 1f he finds i1t necessary, he shall
develop a plan to resolve or mitigate the
conflicts in a manner consistent with the
public interest and the provisions of this
chapter.

By their terms, the requirements of 305(a), (b), (c), an

d

(d) apply to mineral leases. See. Moore v. State, 553 P.2d

8, 26-27 n. 37 Alaska 1976. A more difficult question
the applicability of AS 38.05.345, which provides:

Notices. (&) Public notice of a sale,

lease or other disposal of land or in—
terest in it shall be substantially as
follows.

(b. ;otice shall be published once a

weeK for four consecutive weeks preceding
the time of sale stated in the notice, in
newspapers of general circulation in the
state and by the electronic media covering
the region of the state in which the land
Is located. If there 1s no newspaper of
general circulation in the vicinity of the
land offered for sale, notices shall be
posted not later than four weeks before the
public auction is to be held in three
public places near the land to be sold or
leased. The public auction shall be held
not less than 45 days after publication of
the first notice and not more than five
weeks following the last appearance of 1i.re
published notice.

(c) [deleted]

(d) Where the land involved is adjacent to

a body of water or waterway which the de—
partment has not previously determined to be
navigable or public, or not navigable or
public, the notice shall state that such a
determination is to be made.
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(e) The director shall publish a public
notice of each disposal of state land under
the procedures specified in AS 38.05.057

and AS 38.08 in newspapers of general circu—
lation in the state and by the electronic
media covering the region of the state 1in
which the land is located. The notice shall
be published once each week for four con—
secutive weeks before the beginning date of
an application period.

() If there 1s no newspaper of general
circulation in the general vicinity of land
offered for disposal, notices required by (e)
of chis section®shall be pcsted riot later
than four we ks before the land is offered in
three public places near the land.

(@) A notice under chis sectio.L shall
contain

(1) a description of the land sufficient
for i1dentification by the public;

(2) the date of che auction or che be—
ginning of che application period;

(3 a statement that a purchaser of
state land offered is responsible fcr the
construction of access roads and capital
improvements that may be required by an
authority having platting authority; and
() the location and address of places
where the public may obtain information
concerning che land offered for dlsoosal.
While subsection (a) states that the procedures
apply to "all disposals,” each of che remaining subsections
is clearly intended to operate in situations where che land

is offered for auction, (b) and (g), Lottery, (e) and (g),



or other competitive public offerings initiated by the state
(f). But the statutory leasing system under AS 38.05.205 1is
not initiated by the state; in fact, if the land is open to

mineral discovery, the state has no discretion as to whom it
may offer a lea>e.

Despite this differences"it 1s our opinion that
the provisions of section 345(a) apply; namely,"that a
disposal under sections 185-280 must "substantially””comply
with the procedures in section 345. Therefore, the publishing
requirements of (b) must be followed to the extent they
apply even though no auction is contemplated.

. Although Section 345(b) appears to apply to
mineral leases, sections (e) and (f) do not. Subsection (f)
applies only i1f subsection (e) applies, and subsection (e)
applies to lottery and homesite disposals under AS 38.05.057
and AS 38.08. Similarly, 1t also appears that subsection
(d), which requires a statement in the notice of determi-
nations for adjacent navigable or public waters, would apply
to disposals of the surface estate, not to subsurface
interests. Similarly, sections (g)(2) and (3) also do not
appear to apply.

If the proposed lease is within the boundaries, or
within six miles of the boundaries, of a general-law, home-
rule, or unifiad municipality, the requirements of AS 38.-
05.305(a)(1)-(5) must be followed; for other land, the
requirements of section 305(b) apply, which track the require—

ments of (a)(2)-(5). In addition, the commissioner, r.ust
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consider the matters set forth in AS 38.05.305(d) when the
leasehold is i1n an unorganized borough.
v CONCLUSION

Therefore, for the reasons stated in chis opinion,
we conclude chat

1. the state may nor. issue a patent to mineral interests
in 6(a) or 6(b) lands;

2. the state may only dispose of mineral deposits in
6(a) and 6(b) lands, by lease;

3. the constitutionally preferred method 1is non—
competitive leasing based on discovery and location;

4. the annual labor requirementsdo not apply to
locations leading toa lease;

5. a location 1is valid ifit follows either the
federal, AS 27, or state,. AS 38.05.185 - 280, procedures;

6. a locacion made after selection but prior co
tentative approval is outside state law and at che locator™s
risk;

7. a location made after state selection but before
tentative approval will be recognized by che state upon
receipt of tentative, approval, subject co: (1) conditions of
tentative eoproval, (2) eventualreceipt, of patent, and (3)
possible closure of the lands comining upon receipt of
tentative approval; and

8. public notice under AS 38.05.305 and AS 33.05.3"-5

must be given prior to issuing a mineral lease.
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