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TO: C o - C h a i r m e n  - .
F r e d  Z h a r o f f  .
T e r r y  G a r d i n e r

FROM: C o u n c i l  to H o u s e  R e s o u r c e s  C o m m i t t e e
J o h n  S u n d

D A T E :  M a r c h  4, 1 9 8 1

RE: M i n e r a l  R i g h t s ;  S e c t i o n  6 ( i ) S t a t e h o o d  A c t

T h e  f o l l o w i n g  is a s u m m a r y  of the i s s u e s  r e g a r d i n g  the 
h e a r i n g  o n  M a r c h  10, 1981.

T h e  m a t t e r  is a p p r o a c h e d  o n  two l e vels:

1. W h e t h e r  t h e  i n t e r p r e t a t i o n  p l a c e d  p l a c e d  o n  .lection 6 (i) 
of t h e  A l a s k a  S t a t e h o o d  A c t  f r o m  s t a t e h o o d  u n t i l  
p r e s e n t  h a s  b e e n  t h e  It is
a l e g a l  d i s c u s s i o n  b e t w e e n  t h e  l a w y e r s  r e p r e s e n t i ng e a c h  
i n t e r e s t  g r o u p .  In t h i s  c a s e  t h e  t n d
th e  r

2. T h e  e f f e c t  o n  t h e  A l a s k a  M i n n i n g  i n d u s t r y  b o t h  t h e  p r e­
se n t  s i t u a t i o n  a n d  the f u t u r e  s i t u a t i o n  IF the A t t o r n e y  
G e n e r a l ' s  d r a f t  o p i n i o n  is a d o p t e d  in i t ’s p r e s e n t  o r  
n e a r  p r e s e n t  form.
t

It is i m p o r t a n t  to u n d e r s t a n d  the t w o  l e v e l s  o f  d i s c u s s i o n .  
S o m e  of the p e o p l e  w i l l  be 4aa»w*i8$Hlsig r e g a r d i n g  t h e *’T¥?t?S^ 

a'C-x'cw: of S e c t i o n  6 (i) a n d  omshresp-s* wi 11 be 
r e g a r d i n g  the of

sy y 5 8P9Th .

It is n o t  w i t h i n  the p u r v i e w  or the p o w e r  of the L e g i s l a t u r e  
or the C o m m i t t e e  to d e c i d e  w h e t h e r  o r  not the A t t o r n e y  
G e n e r a l  w i l l  p u b l i s h  an o p i n i o n  r e g a r d i n g  the i n t e r p r e t a t i o n  
of S e c t i o n  6 (i) of t h e  A l a s k a  S t a t e h o o d  Act. A l t h o u g h ,  the 4i«tg4wdB«siare could-*!????*****®® its and<iyatieBatojg o n  w h a c
t h e  u l t i m a t e  s o l u t i o n  c o u l d  be,
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If t h e  i n t e r p r e t a t i o n  of S e c t i o n  6 ( i ) is c h a n g e d  b y  t h e  
E x e c u t i v e  it is i n c u m b a n t  u p o n  t h e  to u n d e r t a k e
c e r t a i n  a c t i o n s  b o t h  in t h e  a n d  e m e a n s
to a l l e v i a t e  thew^Maafflix^^aseggfesofcspof t h e w n h a n a g g .

T h e  e x i s t i n g  p r a c t i c e  up to t h i s  d a t e  is o u t l i n e d  in t h e  
d r a f t  A t t o r n e y  G e n e r a l ' s  o p i n i o n .  A f t e r  p a s s a g e  o f  t h e

s

S t a t e  p u b l i c  d o m a i n  l a n d s  the s a m e  a s  t h e y  a p p l y  o n  f e d e r a l  
p u b l i c  d o m a i n  l a n d s  w i t h i n  A l a s k a .  A s  l o n g  a s  t h e  S t a t e  
d i d  n o t  i s s u e  a p a t e n t  of the l a n d  it w a s  not r e q u i r e d  to 
r e s e r v e  t h e  m i n e r a l  r i g h t s  in t h e  l a n d s  a n d  s u b j e c t  t h e m  to 
a l e a s e .  T h e  o n l y  t i m e  the S t a t e  w o u l d  b e  r e q u i r e d  to 
r e s e r v e  t h e  m i n e r a l  d e p o s i t s  of s u c h  l a n d s  as w h e n  t h e  S t a t e  
c o n v e y e d  t h e  S"'"face r i g h t s  to a s e c o n d  p a r t y .

T h e  d r a f t  A t t o r n e y  G e n e r a l ' s  c » i W 9 W s  t h a t  the
of S e c t i o n  6( i ) is ^maoanBe**:. T h e  

d r a f t  A t t o r n e y  G e n e r a l ' s  o p i n i o n  c o n c l u d e s  t h a t  a l l  of the 
m i n e r a l  d e p o s i t s  in t h e  S e c t i o n  6 ( a ) o r ( b )  l a n a s  m a y  o n l y  be 
d i s p o s e d  of b y  a lease. T h e  c o n c l u s i o n s  of t h e  d r a f t  A t t o r n e y  
G e n e r a l ' s  o p i n i o n  a r e  a t t a c h e d .

P R A C T I C A L  C O N S I D E R A T I O N S

S o m e  of the©WS3£jf?8$s w h i c h  m u s t  be ffimwdscteEeel by t h e  SaunnEadsfeSiii
a n d  t h e  L e g i s l a t u r e  r e g a r d i n g  t h i s  i s s u e  a r e  as f o l l o w s :

1 . 0  f r o m  t h e ^ n a n B n t e a i B S & i P  to a ^ m t a f e g ^  
S y r i a n . If the l e a s i n g  s y s t m e m  is a d o p t e d  w i t h  
an i m m e d i a t e  e f f e c t i v e  d a t e  a n d  a p p l i e u  to all 
6 ( a )  o r  6( b )  l a n d s  the e f f e c t  is the c l o s u r e  of 
a l l  m i n e r a l  o p e r a t i o n s  on t h o s e  l a n d s  u n t i l
the o p e r a t o r s  of the m i n e s  o b t a i n  a l e a s e  f r o m  
t h e  S t a t e .  T h e  S t a t e  at the p r e s e n t  t i m e  is not 
p r e p a r e d  f r o m  a m a n - p o w e r  o r  f i n a n c i a l  p o i n t  of 
v i e w  to i s s u e  t h o s e  l e a s e s  i m m e d i a t e l y .

2 . 0  a n d  of t h e  T S B S H R '  A l a s k a
s t a t u t e s  i ^ W * f 5 ^ ^ 5 b ^ o u t l i n e  a m i n e r a l  
l e a s i n g  p r o c e s s  a n d  v e r y  b r o a d  g u i d e l i n e s .
W h e t h e r  t h o s e  g u i d e l i n e s  a r e  s u f f i c i e n t  to 
i m p l e m e n t  a l e a s i n g  s y s t e m  n e e d s  to be 
d i s c u s s e d .

3.0 W h e t h e r  t h e r e  s h o u l d  be a n y
r o y a l t i e s  i m p o s e d  u p o n  the e x t r a c t i o n  of 
the m i n e r a l  r e s o u r c e s  of t h e  S t a t e  a n d  if 
so h o w  m u c h  a n d  w h e t h e r  t h e y  s h o u l d  a p p l y  
to a l l  m i n e r a l s  or w h e t h e r  s
’storewa^d b e  wawWRpawsal f r o m  the .

S t a t e h o o d A c t  t h e s t a t e o n i c i a i s  
too n l y gxptfSl w h e r e  t h e  

T h u l * M i e i i  u s u a l  m i n i n g  
c o v e r i n g  a p p r o p r i a t i o n  w o u l d  a.pply o n
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4 . 0  T h e  C o n s t i t u t i o n ,  A r t i c l e  Vll l ,
S e c t i o n  10 r e q u i r e s  t h a t  p u b l i c  n o t i c e  be g i v e n  
p r i o r  to a n y  d i s p o s a l  o r  l e a s e  o r  s t a t e  l a n d s  
o r  i n t e r e s t  t h e r e i n .  Time * a a n e » i s  w h e t h e r  the 
ftifcaatfwwawysawim of ,,->̂ .1̂ ,-i,ng,. nn. anci

^ s s a a j ^ r y  is a d i s p o s a l  o f  t h e  s t a t e s  m i r e r a l  
i n t e r e s t  in t h e  l a n d  a n d  if r e c o r d i n g  of t u a t  
c l a i m  s t a k i n g  in t h e  S t a t e  r e c o r d i n g  o f f i c e  is 
a d e q u a t e  p u b l i c  n o t i c e .  S e c o n d l y ,  w h e t h e r  t h e r e  
m u s t  b e  p r i o r  p u b l i c  n o t i c e  g i v e n  a n d  if so 
w h a t  w o u l d  b e  s u f f i c i e n t  f o r  t h e
i s s u a n c e  of a l e a s e  f o r  t h e  m i n e r a l  i n t e r e s t  in 
the S t a t e  l a nds.

5 . 0  M e t h o d  of d e t e r m i n g  l e s s e e s .  S h o u l d  the l e a s e s  

of ive 
^WjaBSfflB$!tp®6s®5uve. If n o n c o m p e t i t i v e ,  w h a t  
p r o c e s s  s h o u l d  be a d o p t e d  to a l l o w  t h e  p e r s o n  to 
a p p l y  for a n o n c o m p e t i t i v e  l e a s e .  If c o m p e t i t i v e ,  
w h o  is i n t i t l e d  to c o m p e t e  a n d  o n  w h a t  terms.

A t t a c h e d  to t h i s  m e m o r a n d u m  a r e  t h e  f o l l o w i n g  d o c u m e n t s :

1 . 0  S e c t i o n  6( i )  A l a s k a  S t a t e h o o d  A c t
2 . 0  A r t i c l e  V l l l  o f  t h e  A l a s k a  S t a t e  C o n s t i t u t i o n
3 . 0  AS 3 8 . 0 5 . 1 8 5 - . 2 0 5

4 . 0  d r a f t  of the A t t o r n e y  G e n e r a l ' s  o p i n i o n  d a t e d  
2 / 1 1 / 8 1
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A l a s k a  S t a t u t e s

-:S

AJ

years” fo r 
sentence.

“five yea rs” in the first

= /

Act o f March 25, IS  54. Pub. L . No.
88-289, 78 S ta t  169, substitu ted  “ten

( i )  All g ran ts made or confirmed under this A ct shall include 
mineral deposits. The gran ts of m ineral lands to 

M inera l land s ta t e  of A laska under subsections (a) and
?ranta‘ (b ) of th is section are  made upon the express
conditions that all sales, gran ts, deeds, or patents fo r an y  of the 
m ineral lands so granted shall be sub ject to and contain a  reserva­
tion to the S tate o f all of the m inerals in the lands so sold, granted, 
deeded, or patented, together with the r igh t to prospect fo r, mine, 
and rem ove the sam e. Mineral deposits in such lands shall be subject 
to lease b y  the S tate  as the State  legisla tu re m ay d irec t: Provided, 
That any lands or m inerals hereafter disposed of con trary to the 
provisions o f th is section shall be forfeited  to the United States by 
appropriate proceedings instituted by the A tto rn ey ' General fr,»- 
that purpose in the United S tates D istrict Court for the D istrict of 
A laska. *

( j )  The schools and colleges provided fo r in this Act shall for­
ever remain under the exclusive control of the 

Schools and State, or its governmental subdivisions, and no
0u 1 part of the proceeds arisin g from the sa le  or dis­

posal of an y lands granted herein for educational purposes shall 
be used for the support of any sectarian  or denominational school, 
college, or university.

(k ) G rants previously made to the T erritory of A laska are here­
by confirmed and tran sferred  to the State of 

Confirmation A laska upon its admission. E ffective upon the ad-
o gran ts mission o f  the State of A laska into the Union,
section 1 of t.'»e A ct r>f Marun 4, 1915 (38 Stav. 1214; 48 U. S. C., sec. 
353), as amended, and the la st sentence o f section 35 of the A ct of 
F eb ru ary  25,1920 (41 Stat. 450; 30 U. S. C., sec. 191), as amended, 

are repealed and all lands therein reserved under 
the provisions of section 1 as of the date c f  this 

Act shall, upon the admission of said State into the Union, be 
granted to said State for the purposes for which they were re­
served ; but such repeal shall not affect an y outstanding lease, per­
mit, license, or contract issued under said  section 1, as amen led, 
or any righ ts or powers with respect to such lease, perm it, license, 
or contract, and shall not affect the disposition of the proceeds or 
income derived prior to such repeal from  any lands reserved under 
said section 1, a s amended, or derived thereafter from any dispo­
sition of the reserved lands or an in terest therein made prior to 
such repeal.

Cross reference.—See note to AS lands,—The grnnts by he federal
38.05.180. government of school and university

Prorieo u  to gran ts of school «nd lands and mental health lands were
an ivere ity lands and mental health confirmed and transferred to the

Repeals.

State o f A la ska  upon it s  
ia the Union under th is 
^Uh the e'.press proviso

(1) The gran ts prov 
rrsn t of land fo r purp* 
ments m ade to new Stat 
of Septem ber 4, 1841 (• 
2378 and 2379 o f the E 
in lieu of the sw ar„v lai 
1850 ( 9 S tat. 520 ), an 
U .S. C., sec. 982), and 
for each S en ate " and P 
of Ju ly  2, 18"Jn a s  am 
308), which ra n ts  are 
of A laska.

(rn) The Submerged 
third Congress, first ses 
applicable to th<s Stati 
S u te  shall have the se 
S u tes thereunder.

Alaska's ownership of 
um e a« other e la te s .— Bj 
action , A laska was given 
ownership of ddelande 
beneath navigab le water* 
•utcs of the Union. S ts 
Indue., In c , Sup. Ct. 0|
I File No. 477), 397 P.2d f 
City of Juneau v. Crople; 
Op. No. 415 (F ile  No. 752 
21 (1967).

Sec. 7. Upon enactr 
President of the Unitet 
3. 1958, to  c e r tify  sue 
Alaska. Thereupon the 
3, 1958, and not later 
mation fo r  the electic 
nil elective offices and 
tion of the proposed ! 
‘ hall in an y event incl 
fongTes3.

S ec. 8. (a )  The pr 
quired by section 7 sh; 
primary election and

be fixed by the Gov 
That the general eleci 
than December 1, 195: 
to be elected as prov



Special
Purpose
Sites

Leases

Sales and 
(Iranis

Public Notice

Mineral
Rights

acquired by the State, and not used or intended ex­
clusively for governmental purposes, constitute the 
state public domain. The legislature shall provide 
for the selection of land?: granted to the Slate by 
the United States, and for the administration of 
the state public domain.

SECTION 7. The legislature may provide for the 
acquisition of sites, objects, and areas of natural 
beauty or of historic, cultural, recreational, or 
scientific value. It may reserve them from the pub­
lic domain and provide for their administration and 
preservation for the use, enjoyment, and welfare of 
the people.

SECTION 8. The legislature may provide for the 
leasing of, and the issuance ol permits for explora­
tion of, any pnrl of the public domain or interest 
therein, subject to reasonable concurrent uses 
leases and permits sliall provide, among other con­
ditions, for payment by the party at fault for 
damage or injury arising from noticompliance with 
terms governing concurrent use, and for forfeiture 
in the event of breech of conditions.

SECTION 9. Subject to the provisions of this 
section, the legislature may provide for the sale or 
grant of stale lands, or interests therein, and estab­
lish sales procedures. All sales or grants shall con­
tain such reservations to the State of all resources 
as may be required by Congress o,* the State and 
shall provide for access to these resources. Reserva­
tion of access shall not unnecessarily impair the 
owners' use, | .event the control f trespass, or prr 
chide compensation for damages.

SECTION 10. No disposals or leases of state 
lands, or interests therein, shall be made without 
prior public notice and other safeguards of the 
public interest as may be prescribed by law.

SECTION 11. Discovery and appropriation shall 
be the basis for establishing a rigid, in those miner-

28

als reserved to the State which, upon the date of 
ratification of this constitution by the people of 
Alaska, were subject to location under the federal 
mining laws. Prior discovery, location, and filing, as 
prescribed by law, shall establish a prior right to 
these minerals and also a prior right to permits, 
leases, and transferable licenses 'or their extrac­
tion. Continuation of these rights shall depend 
upon the performance oT annual labor, or the pay­
ment of fees, rents, or royalties, or upon other 
requirements as may be prescribed by law. Surface 
uses of land by a mineral claimant shall be limited 
to those necessary for the extraction or basic 
processing of the mineral deposits, or for both. Dis­
covery and appropriation shall initiate a right, sub­
ject to further requirements of law, to patent of 
mineral lands if nuthori7.cd by the State and not 
prohibited by Congress. The provisions of this sec­
tion shall apply to all other minerals reserved to 
the State which by law are declared subject to 
appropriation.

Mineral Leases SECTION 12. The legislature shall provide for
and Permits the issuance, types and terms of leases for coal, oil, 

gas, oil shale, sodium, phosphate, potash, sulfur, 
pumice, and other minerals as may he prescribed 
by law. Lenses and permits giving the exclusive 
right o f exploration for these minerals for specific 
periods and areas, subject to reasonable concurrent 
exploration as to diffc rent classes of minerals, may 
be authorized by law. Like leases and permits giv­
ing the exclusive right of prospecting by geophysi- 
cnl, geochemical, and similar methods for all miner­
als may nlso he authorized by law.

Water Rights SECTION 13. All surface ...id subsurface waters
reserved to the people for common use, except 
mineral and medicinal waters, are subject to appro­
priation. Priority of appropriation shnll give prior
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Sec. 38.05.205. M in in g  le a s in g ,  (a) Prior discoverj, location and filin g  
shall initiate prior righ ts to mineral deposits subject to §§ 185 —  280

§ 38.05.210 A l a s k a  St a t u t e s § 38.05.210

of this chapter in or on state  lands, other than submerged lands, which 
are open to mining leasing. Locations shall be made and certificates o f 
location recorded in accordance with § 195 o f this chapter. I f  the located 
lands are available only for leasing, an application form for a  mining 
lease shall be mailed to the locator by the director upon request or upon 
receipt of notice that the location has been made on lands open only fo r 
leasing. A  lease application shall be filed with the director b y  the locator 
within 90 days a fte r  receipt o f the form. I f  the located lands are not 
available for leasing, notice shall be given the locator by the director and 
his prior righ ts shall terminate. A mining lessee  has the exclusive righ ts 
o f possession and extraction of all minerals subject to §§ 185 —  280 o f 
this chapter lyin g within the boundaries of his lease. Mining leases m ay 
be issued for one location or for a group of contiguous locations held 
in common. Minerals m ay not be mined and marketed or used until a  
lease is issued, except for limited amounts necessary for sampling or 
testing.

(b) Beginning on the date established by the commissioner under 
§ 210 of this chapter there shall accrue an annual rental for each 
leasehold location or portion thereof whether or ncc under lease, not le s s  
than the value o f annual labor improvements required for mining claims. 
The value of work done on, or for the benefit of, the leasehold in 
compliance with § 210 of this chapter may be credited again st the rental.

(c) A mining lease shall be for any period up to 55 years, and the le i s e t  
has a right to a new lease at the end o f each lease period. The 
commissioner m ay make reasonable adjustments of the rental rate a t  
the end c f  each 20 yea r  period, based upon changed conditions in 
productioi costs and m arkets. A valid mining claim located ;\nd held 
under § l'J5  of this chapter m ay be converted to a lease a t any time upon 
application by the owner, 'od issuance by the director. No rights granted 
by a mining lease m ay be exercised until the lease has been filed fo r 
record in the recording district where the land is located. (§ 4 a rt EX ch 
169 SLA 19n9; am § 1 ch 123 SLA 1961) .

Cited in Moore v State, Sup. CL Op. No. 
1284 (File Nos. 2551, 2587), 553 P.2d 8 
(1976).

Am. Jur. reference. — 36 Am. Jur., 
Mires and Minerals, 55 39 to 62,139 to 142.

Sec. 38.05.210. Annual labor. Labor shall be performed or 
improvements made annually on or for the benefit or development of 
each mining claim on state land except that where adjacent claims a re  
held in common, the expenditure may be made on any one claim. The 
commissioner shall establish the date of the commencement of the y e a r  
during which the labor or improvements are to be performed. Labor 
shall be performed a t the annual rate of $200 per claim. If  more w ork 
is performed than is required by this section to be performed in any one 
year, the excess work up to a value of $800 may be applied against labor 
required to be done during the subsequent year or y e a r S e c t io n s  240
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c o n s i d e r  t h e  m a t t e r s  set f o r t h  i n  A S  3 3 . 0 5 . 3 0 5 ( a )  w h e n  t h e  

l e a s e h o l d  is i n  a n  u n o r g a n i z e d  b o r o u g h .

I V  C O N C L U S I O N

T h e r e f o r e ,  f o r  t h e  r e a s o n s  s t a t e d  in t h i s  o p i n i o n ,  

w e  c o n c l u d e  t h a t

*1. t b e  jM BRiwrTiymwnnr i— r a  ii,,V i J — < B W W L+•c

i n  6(a) o r  6(b) l a n d s ;

2. t h e  srsartfe n a y  o n l y  d « v o « M r o f  s i n

6(a) a n d  6(b) isa a k d a ta a y^ h eA se ;

b a s e d  o n  d i® 'ww??y““,as»^3i®eai£ a £ n ;

4. t h e  amsaa3»?le-boa3ra.Beo» jLvamacb&a*jQ

5 . a l o c a t i o n  is v-ad-i-d if it f o l l o w s  e i t h e r  t h e  

f e d e r a l ,  A S  27, o r  statf:, A S  3 8 . 0 5 . 1 8 5  - 280, p r o c e d u r e s ;

6 . a lt©c®fei®n m a d e  a£ n b u t  pWK>®— t»o

p p t o v a  1 is Q u g g i ^ % CTr.jLA&ft«gkftiw a n d  as-»»oh^~^o<5at?o«' s

^aaealt;

r S f f T T C T ^ ^ S W ? W h . l , (2) , a n d  (3)

^ g 8 i^,l^w ie 4 ie > T O W ^ r ,Tlnr^ ,gSd^^w^.<!iaia^i<^oii^arsg^gtsu',-,is> f 

«Mf»#a4HUtfj_££Q£QXal ; a n d

n E T t ' T ^ e ^ ^ f ? J v «l 1, soi^ae®* co : (1) i imwimi ■*n iiIWli f

8. s u n d e r  AS 3 8 . 0 5 . 3 0 5  and AS 3 8 . 0 5 . 3 4 5

i l e a s e .
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MEMORANDUM

TO: A l l  L e g i s l a t o r s

F R O M : R e p . T e r r y  G a r < i i r s £ V ^ i

R e p . F r e d  Z h a r o ^ ^
C o - C h a i r m e n ,  z o n .s e  R e s o u r c e s  C o m m i t t e e  

D A T E :  M a r c h  4, 198>

RE: M i n e r a l  R i g h t s ;  I m p l i c a t i o n  o f  t h e  D r a f t
A t t o r n e y  G e n e r a l ' s  o p i n i o n  o f  2 / 1 1 / 8 1

T h e  H o u s e  R e s o u r c e s  C o m m i t t e e  w i l l  b e  h o l d i n g  a h e a r i n g  o n  
M a r c h  10, 1 9 8 1  f r o m  3 - 5  P M  in C o u r t  R o o m  A, i n  J u n e a u ,  
A l a s k a  f o r  t h e  p u r p o s e s  of t a k i n g  t e s t i m o n y  o n  T h e  M i n e r a l  
L e a s i n g  R i g h t s  i s s u e  a s  it m a y  b e  a f f e c t e d  b y  t h e  d r a f t  
A t t o r n e y  G e n e r a l ' s  o p i n i o n  of F e b r u a r y  11, 1 9 8 1 .

T e s t i m o n y  w i l l  b e  t a k e n  f r o m  t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e  
a n d  t h e  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s .  T i m e  p e r m i t i n g ,  
p u b l i c  t e s t i m o n y  f r o m  m e m b e r s  b o t h  in t h e  a u d i e n c e  in 
J u n e a u  a n d  f r o m  t e l e c o n f e r e n c e  s i t e s  w i l l  b e  t a k e n .  T h e  
t e l e c o n f e r e n c i n g  w i l l  i n c l u d e  a l l  A l a s k a  s i t e s  f o r  b o t h  
l i s t e n i n g  a n d  p a r t i c i p a t i o n .  T h e  p a r t i c i p a t i o n  f r o m  t h e  
t e l e c o n f e r e n c e  s i t e s  o u t s i d e  of J u n e a u  w i l l  b e  t a k e n  o n  a 
t i m e  a v a i l a b l e  b a s i s .  T h e  C o - C h a i r m e n  of t h e  C o m m i t t e e ,  
R e p .  G a r d i n e r  a n d  Rep. Z h a r o f f  w i l l  a n n o u n c e  t h e  o r d e r  in 

w h i c h  e a c h  s t a t i o n  c a n  t e s t i f y .  If t i m e  d o e s  n o t  p e r m i t  to 
t a k e  a l l  t h e  t e s t i m o n y ,  w r i t t e n  tesTr.mony w i l l  b e  a c c e p t e d  
by t h e  C o m m i t t e e  a n d  if n e c e s s a r y  a f u t u r e  h e a r i n g  will, b e  
s c h e d u l e d .  B e c a u s e  of t h e  l i m i t e d  a m o u n t  of t i m e  a v a i l a b l e  
p l e a s e  b e  is c o n c i s e  as p o s s i b l e .

T h e  g e n e r a l  i s s u e  in q u e s t i o n  is t h e  a c c u r a t e  i n t e r p r e t a t i o n  
of t h e  S e c t i o n  6 ( i )  of t h e  A l a s k a  S t a t e h o o d  A c t  a s  it a p p l i e s  
to t h e  l o c a t i o n  a n d  r i g h t s  in m i n e r a l  i n t e r e s t s  on l a n d s  
w h i c h  t h e  S t a t e  of A l a s k a  h a s  r e c e i v e d  as a p a r t  o f  its 
S t a t e h o o d  A c t  r i g h t s .  S p e c i f i c a l l y ,  l a n d s  u n d e r  t h e  A l a s k a  
S t a t e h o o d  A c t  S e c t i o n  6 ( a )  o r  (b).

D o c u m e n t s  w h i c h  m a y  b e  h e l p f u l  in f o l l o w i n g  t h e  d i s c u s s i o n  a r e

1 . 0  A l a s k a  S t a t e h o o d  A c t . S e c t i o n  6 ( i )

2 . 0  A l a s k a  S t a t e  C o n s t i t u t i o n ,A r t i c l e  V l l l
3 . 0  A l a s k a  S t a t u t e s ,  A S  3 8 . 1 5 . 1 8 5 - . 2 0 5
4 . 0  D r a f t  A t . o r n e y  G e n e r a l ' s  O p i n i o n  2 / 1 1 / 8 1

r e g a r d i n g  S e c t i o n  6(i-)
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I. I N T R O D U C T I O N  A N D  S U M M A R Y

O n  N o v e m b e r  9, 1979, the D i r e c t o r  o f  P l a n n i n g  a n d  

R e s e a r c h  o f  y o u r  d e p a r t m e n t  s e n t  a n  e x t e n s i v e  o p i n i o n  r e q u e s t  

to o u r  o f f i c e .  T h e  r e q u e s t  c o n c e r n e d  v a r i o u s  p r o b l e m s  s u r r o u n d i n g  

m i n i n g  c l a i m #  l o c a t e d  d u r i n g  t h e  p e r i o d  b e t v e e n  s t a t e  s e l e c t i o n  

o f  l a n d s  u n d e r  S e c t i o n s  6(a) a n d  6(b) o f  t h e  A l a s k a  S t a t e h o o d  

A c t  a n d  the r e c e i p t  o f  t e n t a t i v e  a p p r o v a l  to t h o s e  lands.

In o r d e r  to a n s w e r  the q u e s t i o n s  r a i s e d ,  th i s  o p i n i o n  

n e c e s s a r i l y  h a d  to b e  b r o a d e n e d  to i n c l u d e  a discussior, of 

m i n i n g  o n  a l l  l a nds, a n d  p a r t i c u l a r l y  a d i s c u s s i o n  o f  the 

p r o v i s i o n s  o f  S e c t i o n s  6(a), 6(b), 6(g) a n d  6(i) o f  the 

S t a t e h o o d  A c t  (K 6(a), 6(b), 6(g), a n d  6 ( i ) " ) .

I n  g e n e r a l ,  the s t a t e  do e s  n o t  h a v e  a u t h o r i t y ,  a n d  

w i l l  n o t  i n c u r  l i a b i l i t y  for, a c t i o n s  of p e r s o n s  l o c a t i n g  

m i n e r a l  c l a i m s  o n  star.e-selected l a n d  p r i o r  to t h e  r e c e i p t  

of t e n t a t i v e  a p p r o v a l .  T h o s e  p r o b l e m s  a r e  c o n c e r n s  o f  

f e d e r a l  law, a l t h o u g h  a u g m e n t e d  b y  the p r o v i s i o n s  of A2 27 

( p r o c e d u r e s  a l l o w e d  b y  f e d e r a l  l a w  to be a d d e d  b y  s t a t e s  or 

m i n i n g  d i s t r i c t s ) . U n d e r  f e d e r a l  law, o n c e  the s t a t e  s e­

lec t s  l a n d  it is s e g r e g a t e d  f r o m  m i n e r a l  e n t r y  u n d e r  the 

f e d e r a l  m i n i n g  laws. C o n s e q u e n t l y ,  a l o c a t o r  on s t a t e -  

s e l e c t e d  l a n d  l o c a t e s  a m i n e r a l  c l a i m  at h i s  o w n  risk.

_  i _



O n c e  Che s c a t e  has r e c e i v e d  c e n t a c i v e  a m r o v a l ,• • •

h o w e v e r ,  m i n i n g  r i g h c s  are d e t e r m i n e d  by  s c a t e  l a w  u n d e r  AS 

3 8 . 0 5 . 1 8 5 - . 2 8 0  e x c e p t  as l i m i t e d  by  r e s t r i c t i o n s  c o n t a i n e d  

in e i t h e r  the A l a s k a  S t a t e h o o d  A c t  o r  the A l a s k a  C o n s t i t u t i o n .  

T h e  m o s t  i m p o r t a n t  re 'trictions are c o n t a i n e d  in 6(i), w h i c h  

p r o v i d e s  ch a t  the s t ate m u s t  r e s e r v e  m i n e r a l s  in ail sales 

or  d i s p o s a l s  o f  s t a t e - s e l e c t e d  (6(a) a n d  6(b)) lands, and 

chat the s t a t e  m a y  o n l y  a l l o w  m i n e r a l  d e p o s i t s  in state- 

s e l e c t e d  l a n d s  to be  m i n e d  b y  lease. As a r e s u l t ,  the state 

m a y  n o t  a l l o w  m i n i n g  b y  cl-tim-staking on  6(a) and 6(b) lands 

u n l e s s  the c l a i m - s t a k i n g  leads to the i s s u a n c e  of a lease.

T h e  o n l y  e x c e p t i o n  is c l a i m s  l o c a t e d  p r i o r  to state s e l e c t­

ion o f  the land. In ail o t h e r  cases, the s t a t e  m u s t  issue 

le a s e s  for m i n i n g  if it d e t e r m i n e s  that a d i s c o v e r y  and 

l o c a t i o n  .nder f e d e r a l  or s t a t e  l a w  h a s  b e e n  m a d e  on  state- 

s e l e c t e d  lands.

T h e  A l a s k a  C o n s t i t u t i o n  a n d  p r e s e n t  sta t u t e s  

p r o v i d e  for a l e a s i n g  s y s c e m  b a s e d  u p o n  d i s c o v e r y  and l o c a­

tion. A l a s k a  C o n s t i t u t i o n  Arc. V I I I  sec. 11; AS 33.05.210.

As a ' r e s u l t ,  non-corapecicive l e a s i n g  o '  n e r a l  lands is 

c o n s t i t u t i o n a l !  ’ pre f e r r e d .

Th i s  l e a s i n g  s y s t e m  m u s t  be f o l l o w e d  for all 5(a) 

a n d  (b) lands. A  lease must be i s s u e d  to a n y o n e  d i s c o v e r i n g
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or l o c a t i n g  a c l a i m  on 6(a) a n d  (b) land if the l o c ator 

f o l l o w e d  the p r o c e d u r e  set f o r t h  either in AS 27 (federal 

p r o cedure) o r  AS 38.05.185 280/ (state p r o c e d u r e ) .  AS

38.05.275, AS 36.05.210. P u b l i c  n o t i c e  of the i s suance of a 

lease u n d e r  AS 38.05..305 a n d  AS  3 8 . 0 5 . 3 4 5  m u s t  be given 

b e f o r e  the m i n i n g  lease is issued. D i s c o v e r y  a n d  location, 

however, is n o t  a " d i sposal" r e q u i r i n g  p r i o r  p u b l i c  notice 

u n d e r  e i t h e r  the c o n stitution, AS 38.05.305, or AS 38.05.345 

Cf. M o o r e  v. S t a t e , 553 P . 2d  8, 26-27 (Alaska 1976).

U n d e r  S(a) and ( b ) , if the c l a i m  was m a d e  prior to 

state s e l e c t i o n  of  the land, n e i t h e r  the selection, tentative 

approval, n o r  p a t e n t  has a n y  e f f e c t  on the claim. The 

locator is e n t i t l e d  to all r i g h t s  u n d e r  federal m i n i n g  l a w s .

W h e r e  the lo c a t i o n  is m a d e  a f t e r  s t a t e - s e l e c t i o n  

but b e f o r e  t e n t a t i v e  apprcval, the l o c a t o r  is at his own 

r i s k  u n t i l  the state r e c e i v e s  t e n t a t i v e  approval. Once the 

state r e c e i v e s  tentative approval,, however, the locator will 

be e n t i t l e d  to a c o n d i t i o n a l  m i n e r a l  lease if the state does 

not close the lands to mining. 6(g), AS 36.05.275, AS 

38.05.185. T h e  c o n d i t i o n a l  l e a s e  w i l l  be s u b ject to state 

r e c e i p t  of a pa t e n t  and c o n d i t i o n s  in the patent.



In f i n d i n g  that a* m i n e r a l  l e a s e  is r e q u i r e d  for 

all 6(a) a n d  (b) lands, this o p i n i o n  is t a k i n g  a p o s i t i o n  

c o n t r a r y  to an i n t e r p r e t a t i o n  u s e d  b y  s t a t e  o f f i c i a l s  since 

s t a t e h o o d .  T h a t  p r i o r  i n t e r p r e t a t i o n ,  w h i c h  w a s  n e v e r  the 

s u b j e c t  o f  a n  A t t o r n e y  G e n e r a l ' s  o p i n i o n  o r  m e m o r a n d u m ,  was 

that the l e a s i n g  r e q u i r e m e n t  a p p l i e d  o n l y  to l a n d s  w h e r e  the 

s t a t e  h a d  p r e v i o u s l y  sold the s u r f a c e  i n t e r e s t .  A r t  IX, 

sec. 1, ch. 169, S L A  1959; 11 A A C  8 6 . 1 3 5 ( b ) .

3 e c a u s e  this o p i n i o n  has p o t e n t i a l  f a r - r e a c h i n g  

c o n s e q u e n c e s  for s t a t e  d i s p o s a l s  o f  its m i n e r a l  interests, 

a n d  b e c a u s e  it is at odds w i t h  the a s s u m p t i o n s  o f  m a n y  

p e r s o n s  o v e r  the. p a s t  20 y e a r s  , a p r o p o s e d  o p i n i o n  was 

p u b l i c a l l y  r e l e a s e d  in draft f o r m  on A u g u s t  13, 1980. 

A d d i t i o n a l  r e s e a r c h  since t h a t  draft, a n a  s e m e  o f  the c o m­

men t s  r e c e i v e d ,  h a v e  r e s u l t e d  in a l t e r a t i o n  of s o m e  of the 

c o n c l u s i o n s  in that draft -- p r i m a r l y  c o n c e r n i n g  the status 

o f  m i n e r a l  l o c a t i o n s  and the a b i l i t y  o f  the s t a t e  to close 

lands to m i n i n g  u p o n  rece i p t  o f  t e n t a t i v e  a p p r o v a l .  The 

c o n c l u s i o n  r e g a r d i n g  the n e c e s s i t y  for l e a s i n g  6(a) and (b) 

l a n d s , h o w e v e r , r e m a i n s  u n c h a n g e d .

The i n t e r p r e t a t i o n  of  6(i), a n d  its r m p a c c  on the 

m i n i n g  p r o v i s i o n  of the A l a s k a  C o n s t i t u t i o n ,  Art. VIII, sec. 

II, is i n t i m a t e l y  tied to h i s t o r i c  f e d e r a l  m i n i n g  p r a c t i c e s



an d  o t h e r  states' e n a b l i n g  a c t  l a n d  grants. S e c t i o n  6(i) 

was c o p i e d  f r o m  a p r o v i s i o n  o f  the Sc h o o l  L a n d s  Act, p r e s­

en t l y  c o d i f i e d  at 43 U.S.C. 870(b). As a result, the h i s­

tory o f  the S c h o o l  L a n d s  Act, the v a r i o u s  s t a t e h o o d  bills, 

an d  Art. VIII, sec. 11 o f  the Alaska. C m s t i t u t i o n  is crucial 

to the r e s o l u t i o n  o f  the. q u e s t i o n s  r a i s e d  a n d  is p r e s e n t e d  

in d e t a i l  at the b e g i n n i n g  o f  the opinion.

II. H I S T O R Y  O F  M I N I N G  P R O V I S I O N S  IN A L A S K A  S T A T E H O O D  ACT
A N D  A L A S K A  C O N S T I T U T I O N

A. P R I O R  F E D E R A L  P R A C T I C E

C o n g r e s s  w i t h h e l d  " m i n e r a l  lands" f r o m  o t h e r  s t a t e­

hood  land gr a n t s  so they c o u l d  be m a n a g e d  u n d e r  the federal 

m i n i n g  laws. */ T h e  S c h o o l  L a nds Act of 1927, 43 U.S.C.

870(b), was the direct r e s u l t  of e x t e n s i v e  l i t i g a t i o n  

c a u s e d  b y  the p r o b l e m  o f  d e t e r m i n i n g  w h i c h  landc w e r e  " m i n­

eral" in cha r a c t e r .  One q u e s t i o n  was the ef f e c t  of a s u b s e q u e n t  

d i s c o v e r y  of m i n e r a l s  in lands c o n s i d e r e d  " n o n - m i n e r a l "  at 

the time of the o r i g i n a l  grant. A  series o f  cases c u l m i n a t i n g  

in W y o m i n g  v. U n i t e d  S t a t e s , 255 U.S. 489 (1921), d e v e l o p e d  

the rule that the o n l y  lands not c o n v e y e d  we r e  lands known 

to be m i n e r a l  at the time e q u i t a b l e  title v e s t e d  in the state,

See, u n i t e d  States v. Sweet, 245 U.S. 563 (1918). The 
o n l y  e x c e p t i o n  was the e n a b l i n g  l e g i s l a t i o n  for Oklahoma, 
Oklahoioa E n a b l i n g  Act of J u n e  16, 1916, 34 Stat. 267, 273, 
w h i c h  i n c l u d e d  m i n e r a l  lands w i t h i n  the g r a n t , but m a n d a t e d  
d i s p o s a l  of m i n e r a l  lands by a s t a t u t o r y  lease until a 
s p e c i f i e d  date.
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a n d  t h a t  s u b s e q u e n t  d i s c o v e r y  o f  m i n e r a l s  w o u l d  n o t  v o i d  the

o r i g i n a l  trans f e r .  Th i s  r u l i n g  d i d  n o t  s o l v e  a l l  p r o b l e m s ;

t h e r e  w e r e  s t i l l  d i s p u t e s  c o n c e r n i n g  w h e t h e r  the lands w e r e

k n o w n  to c o n t a i n  m i n e r a l s  at the t i m e  o f  the t r a n s f e r .  E v e n

s i x  y e a r s  a f t e r  W y o m i n g  v. U n i t e d  S t a t e s , t h e r e  w e r e

h u n d r e d s  of  s c h o o l  s e c t i o n s  n o w  in c o n t e ; t  
u n d e r  p r o c e e d i n g s  b r o u g h t  b y  the F e d e r a l  
G o v e r n m e n t  a n d  h u n d r e d s  m o r e  b e i n g  p r e­
p a r e d  f o r  c o n t a s t .  N o r  is the s i t u a t i o n  
i m p r o v i n g .  It is, in fact, r a p i d l y  
b e c o m i n g  worse, a n d  the e n d  is n o t  in
sight, u n l e s s  it be the e n d  o f  the
s t a c e >' s c h o o l  fund.

R e p o r t  of  S e n a t e  C o m m i t t e e  on  P u b l i c  L a n d s  a n d  S u r v e y s ,

•April 16, 1926, S e n a t e  R e p o r t  No. 603, S i x t y - n i n t h  C o n g r e s s ,

f i r s t  session, at p a g e  5.

ilineral lands, as a rule, are e x c e p t e d  f r o m  
t h e s e  grants, a n d  in c a s e  s c h o o l - s e c t i o n  
l ands a r e  o f  k n o w n  m i n e r a l  c h a r a c t e r  at the 
t i m e  the g r a n t  w o u l d  o t h e r w i s e  b e c o m e  
e f f e c t i v e ,  s u c h  lands r e m a i n  rhe p r o p e r t y  
o f  the U n i t e d  S t a t e s .  T h i s  has r e s u l t e d  in 
m u c h  v e x i o u s  a n d  c o s t l y  l i t i g a c i o n ,  as t h ere 
is no s t a t u t e  o f  l i m i t a t i o n  w h i c h  p r e v e n t s  
i n a u i r v  at a n v  t i m e , e i t h e r  by  w a y  or 
G o v e r n m e n t  p r o c e e d i n g s  or by p r i v a t e  c o n t e s t  
o r  pro t e s t ,  as to w h e t h e r  or not the t i t l e  
to s c h o o l - s e c t i c n  l a n d  has v e s t e d  in a State.



In the a b s e n c e  o f  s o m e  p r o v i s i o n  by w h i c h  the 
k n o w n  c o n d i t i o n  o f  the s p e c i f i e d  sections, at 
the time w h e n  the g r a n t  takes effect, c a n  be 
a s c e r t a i n e d  a n d  adju d i c a t e d ,  the title of the 
State m u s t  r e m a i n  in doubt and be s u b j e c t  to 
attack. A  ca s e  in p o i n t  is th a t  of 
U n i t e d  States v. S w e e t  (245 U.S. 563), w h e r e i n  
the S t a t e  so l d  s c h o o l - s e c t i o n  la n d  u n d e r  a 
g rant (act of J u l y  16, 1894, 28 Stat. 107), 
w h i c h  does n o t  e x p r e s s l y  e x c l u d e  or i n c lude 
m i n e r a l  lands. T h e  l a n d  sold, however, was of 
k n o w n  m i n e r a l  c h a r a c t e r  at the time the grant 
w o u l d  o t h e r w i s e  h a v e  attached. The c o urt 
d e n i e d  the c l a ; m  of  t itle b a s e d  on the t r ansfer 
b y  the State.

L e t t e r  f r o m  S e c r e t a r y  of I n t e r i o r  to the H o n o r a b l e  Robert 

Stanfield, C h a i r m a n  of S e n a t e  C o m m i t t e e  on P u b l i c  L a nds and 

Surveys, J a n u a r y  5, 1926, q u o t e d  in S e n a t e  R e p o r t  No. 603, 

s u o r a , at pa g e  12 (emphasis a d d e d ) .

C ongress r e s o l v e d  the p r o b l e m  by g r a n t i n g  m i n e r a l  

rights in n u m b e r e d  sec t i o n s  to the states. In g r a n t i n g  the 

m i n e r a l s  to the states, h owever, C o n g r e s s  e x p r e s s l y  p r o v i d e d  

that all of the m i n e r a l s  so g r a n t e d  must be r e s e r v e d  to the 

state and c o uld o n l y  be d i s p o s e d  of by lease. T h e  1927 Act 

provided, in part:

T he a d d i t i o n a l  grant m a d e  by this 
s e c t i o n  is u p o n  the e x p ress c o n d i t i o n  
that all sales, grants, deeds, or 
patents for any of the lands so g r a n t e d  
shall h e r e a f t e r  be s u b j e c t  to and c o n t a i n  
a r e s e r v a t i o n  to the S c a t e  of all coal 
and o t h e r  m i n e r a l s  in the lands so sold, 
granted, deeded, or pacented, tog e t h e r  
w i t h  the right to p r o s p e c t  for, mine,



a n d  r e m o v e  t h e  same. T h e  coal a n d  o c h e r  
m i n e r a l  d e p o s i t s  in  s u c h  lands n o c  
h e r e t o f o r e  d i s p o s e d  o f  b y  the S t a t e  
s h a l l  be  s u b j e c t  to l e a s e  by the S t a t e  
as the f . a t e  l e g i s l a t u r e  m a y  direct, 
the ? r r seeds a n d  r e n t a l s  a n d  r o y a l t i e s  
there..rom to be u t i l i z e d  for the s u p p o r t  
o f  or i n  a i d  o f  the c o m m o n  or p u b l i c  
schools: P r o v i d e d , t h a t  a n y  lands or
m i n e r a l s  h e r e a r t e r  d i s p o s e d  of c o n t r a r y  
to the p r o v i s i o n s  o f  this s e c t i o n  s h a l l
b e  f o r f e i t e d  to the U n i t e d  S t a t e s  by
a p p r o p r i a t e  p r o c e e d i n g s  i n s t i t u t e d  by  
the A t t o r n e y  G e n e r a l  for chat p u r p o s e  in 
the U n i t e d  S t a t e s  d i s t r i c t  c o u r t  for the 
d i s t r i c t  in w h i c h  the p r o p e r t y  or some 
p a r t  t h e r e o f  is located.

T h e  m i n e r a l  r e s e r v a t i o n  a n d  l e a s i n g  r e q u i r e m e n t  in

this s e c t i o n  w e r e  i n t e n d e d  to a p p l y  to a l l  lands t r a n s f e r r e d .

H o u s e  r j c m i c t e e  o n  P u b l i c  L a n d s  R e p o r t  o n  S. 564, H o u s e

R e p o r t  Mo. 1761, 6 9 t h  C o n g r e s s ,  2nd s e s s i o n  ( J a n u a r y  13,

1927). As the S e c r e t a r y  of I n t e r i o r  noted, in w i t h d r a w i n g

his o p p o s i t i o n  to a p r e v i o u s  f o r m  of  the b i l l  (Report o f  the

Hov.s" C o m m i t t e e  o n  P u b l i c  Lands, D e c e m b e r  9, 1925, H o u s e

R e p o r t  Mo. 1617, 6 9 t h  C o n g r e s s ,  S e c o n d  S e s s i o n ) :

Y o u  w i l l  n o t e  that it gr a n t s  to the 
St a t e s  t i t l e  to the m i n e r a l s  in sc h o o l  
s e c t i o n s  in place; that is, in the 
s p e c i f i c  n u m b e r e d  s e c t i o n s  in e a c h  
t o w n s h i p  g r a n t e d  the S t a t e s  for the 
s u p p o r t  of or in a i d  of c o m m o n  or p u b l i c  
s c h o o l s  b y  C o n g r e s s .  T h e  g r a n t  is on 
the e x p r e s s  c o n d i t i o n  that the St a t e s  
s h all n o t  se l l  a n v  m i n e r a l s  b u t  'shall 
lease the s a m e , the p r o c e e d s  to be 
u t i l i z e d  for the s u p p o r t  or in aid of 
c o m m o n  o r  p u b l i c  schools, p r o v i s i o n  
b e i n g  m a d e  for f o r f e i t u r e  in the e v e n t  
c o n d i t i o n s  are v i o l a t e d .

H o u s e  R e p o r t  Mo. 1761, s m r a , at 2 (emph a s i s  adcec)



As the C o m m i t t e e  reported, the b i l l  r e q u i r e d  the

States

to r e s e r v e  a n d  to w i t h h o l d  u n t o  t h e m s e l v e s  
all m i n e r a l s  o f  w h a t s o e v e r  character, in 
any a n d  all lands w h i c h  t h e y  s hall h e r e­
arter  t r a n s f e r  o r  s e l l , g i v i n g  to t h e m , 
h o w e v e r , the r i i n t  to lease the m i n e r a l s  
in the lands a n d  to u t i l i z e  the p r o c e e d s  
r e c e i v e d  as r e n t a l s  or r o y a l t i e s  for the 
b e n e f i t  o f  t heir commoix or p u b l i c  schools.

H o u s e  R e p o r t  No. 1761, s u p r a , at 3 (emphasis added). One

of the p r i m a r y  r e a sons for this a p p r o a c h  was to secure the

m a x i m u m  amount of p r i n c i p a l  for state sc h o o l  f u n d s :

It should, also, be b o r n e  in m i n d  that 
o n l y  the i n t e r e s t  f r o m  the funds w h i c h  
a State r e c e i v e d  f r o m  the sale, lease, 
o r  ren t a l  of t h e s e  lands or the m i n e r a l s  
th e r e i n  can be expended, that is to say 
the p r i n c i p a l  can not be used. This 
for the r e a s o n  that Con g r e s s  s a w  fit in 
p a s s i n g  the e n a b l i n g  acts of the v a r i o u s  
States p r o v i d e d  t h e r e i n  that the funds 
d e r i v e d  fr o m  the sale, lease or rental 
o f  these school lands s h o u l d  be i n v e s t e d  
to f o r m  a p r i n c i p a l  p e r m a n e n t  fund the 
interest o n l y  of w h i c h  m i ght be u s e d  for 
the b e n e f i t  o f  the c o m m o n  and p u b l i c  
scnools or o t h e r  S t a t e  i n s t i t u t i o n s  as 
the case m a y  be. Thus, it w i l l  be n o t e d  
that u n d e r  this p L a n  it is n e c e s s a r y  for 
a State to a c c u m u l a t e  a p r i n c i p a l  fund of 
some c o n s i d e r a b l e  am o u n t  in o r d e r  to 
r e a lize s u f f i c i e n t  i n terest to be of 
be n efit to its c o m m o n - s c h o o l  s y s t e m  and
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to r e s u l t  i n  the r e d u c t i o n  of, t a x a t i o n  
for s c h o o l  p u r p o s e s .  H a v i n g  this in 
mind, y o u r  c o m m i t t e e  f u l l y  r e a l i z e s  the 
d i f f i c u l t i e s  u n d e r  w h i c h  t h e s e  States 
are f o r c e d  to l a b o r  a n d  t h e r e f o r e  r e a c h e d  
the c o n c l u s i o n  t h a t  t h e i r  c a u s e  w a s  a 
m e r i t o r i o u s  o n e  a n d  the C o n g r e s s  c o u l d  
w e l l  a f f o r d  to a d o p t  a b e n e f i c e n t  
a t t i t u d e  t o w a r d  t h e m . i n  v i e w  o f  the e n d  
d e s i r e d  to be a c c o m p l i s h e d .  It also 
p r e v e n t s  v a l u a b l e  m i n e r a l  lands t r o m  
r a i l i n g  into the h a n d s  or t h i r d  p a r t i e s , 
t h e r e b y  i n s u r i n g  the o r o o e r  r e t u r n  and 
full m e a s u r e  or s u p p o r t  to the p a r t i c u l a r  
i n s t i t u t i o n  to w h i c h  the lands w e r e  
g r a n t e d .

R e p o r t  of  the H o u s e  C o m m i t t e e  o f  P u b l i c  Lands, D e c e m b e r  9, 

1926, H o u s e  R e p o r t  No. 1617, 6 9 t h  C o n g r e s s ,  S e c o n d  S e s s i o n  

(emph a s i s  a d d e d ) .

C o n g r e s s  p a s s e d  the 1927 A c t  in o r d e r  to lay to 

re s t  d i s p u t e s  as to w h e t h e r  l a nds w e r e  k n o w n  to be m i n e r a l  

at the time o f  transfer. T h e  p a s s a g e  of the 1927 a m e n d m e n t  

s t ill d i d  not cure the p r o b l e m s .  T h e  A c t  o f  M a y  2, 1932, 

c. 57, § 1, 44 Stat. 1026 was a p i e c e  of  c u r a t i v e  l e g i s l a t i o n  

d e s i g n e d  to r a t i f y  p r i o r  s t a t e  sales of m i n e r a l  lands. 3ut 

t itle d i s p u t e s  s till o c c u r r e d  b e c a u s e  a s t ate r e c e i v e d  its 

la n d  u n d e r  two grants s e p a r a t e d  b y  some p e r i o d  of time: the

o r i g i n a l  s t a t e h o o d  g r a n t  ( n o n - m i n e r a l  lands) a n d  the 1927

g r a n t (m ineral lands)



T h e  t i t l e  dis p u t e s  still a r o s e  b e c a u s e  o f  transfers

of the o r i g i n a l  g r a n t  lands p r i o r  to 1927, e i t h e r  b y  the

U n i t e d  St a t e s  to t h i r d  p a r t i e s , or b y  states to t h i r d  p a r ties

u n d e r  the a s s u m p t i o n  that the lands w e r e  n o n - m i n e r a l  in

character. T h e  m i n e r a l  or n o n - m i n e r a l  c h a r a c t e r  o f  the

lands d e t e r m i n e d  w h e t h e r  the state or f e d e r a l  g o v e r n m e n t

o w n e d  the l a n d  a f t e r  the o r i g i n a l  s t a t e h o o d  grant, or w h e t h e r

a s tate f i rst h a d  a u t h o r i t y  to t r a n s f e r  the la n d  in 1927.

Therefore, the n e e d  to d e t e r m i n e  the c h a r a c t e r  o f  lands was

not laid to rest. As a result, Co n g r e s s  p a s s e d  l e g i s l a t i o n

p r o v i d i n g  for the i s s u a n c e  of p a t e n t s  to states. (Previously,

no p a t e n t s  w e r e  i s s u e d  a n d  title t r a n s f e r r e d  s o l e l y  under

the legislation). The e n a c t m e n t  was the Act of J u n e  21,

1934, c. 689, 48 Scat. 1185, c o d i f i e d  as 43 U.S.C. 871(a)

*/, w h i c h  p r o v i d e d  for the iss u a n c e  of p a t e n t s  as a m e c h a n i s m

for c l e a r i n g  title and f i n a l l y  d e t e r m i n i n g  m i n e r a l  character:

The S e c r e t a r y  o f  the I n t e r i o r  shall u p o n  the
a p p l i c a t i o n  b y  a S t ate cause
p a t e n t s  to be i s s u e d  to the n u m b e r e d
sc h o o l  sec t i o n s  in place, g r a n t e d  for
the s u p p o r t  of c o m m o n  schools by the
Ac t  a p p r o v e d  F e b r u a r y  22, 1889 [25
Stat. 676] , by the A c t  a p p r o v e d

*/ R e o e a l e d  e f f e c t i v e  O c t o b e r  21, 1976, Act O c t o b e r  21, 
1976, P.L. 94-579, § 705(a), 90 Scat. 2792.



J a n u a r y  25, 19 2 7  (44 Scat. 1026)
[§§ 870, 871 o f  this t i t l e ] ,  a n d  
b y  a n y  o t h e r  A c t  of C o n g r e s s ,  t h a t  h a v e  
b e e n  s u r v e y e d ,  or m a y  h e r e a f t e r  b e  
s u r v e y e d ,  a n d  to w h i c h  t i t l e  h a s  
v e s t e d  or  m a y  h e r e a f t e r  v e s t  in 
the g r a n t e e  Stat e s ,  a n d  w h i c h  h a v e  
n o t  b e e n  r e c o n v e y e d  to the U n i t e d  
S t a t e s  o r  e x c h a n g e d  w i t h  the U n i t e d  
S t a t e s  for o t h e r  lands. S u c h  p a t e n t s  
s h a l l  s h o w  the da t e  w h e n  t i t l e  
v e s t e d  in Che S c a t e  a n d  the e x t e n t  
to w h i c h  the lands a r e  s u b j e c t  to 
p r i o r  c o n d i t i o n s ,  l i m i t a t i o n s ,  
e a s e m e n t s ,  o r  r i g hts, if any. In 
all i n q u i r i e s  as to the c h a r a c t e r  
o f  the land for w h i c h  p a t e n t  is 
s o u g h t  the f a c t  s h a l l  be d e t e r m i n e d  
as o f  the d a c e  w h e n  the S t a t e ' s  
t i tle a t t a ched.

( B r a c k e t s  in o r i g i n a l . )

T h e  p u r p o s e  a n d  h i s t o r y  o f  a l l  of  the s c h o o l  l a n d  acts a n d

a m e n d m e n t s  was a m e m o r a n d u m  a c c o m p a n y i n g  a l e t t e r  f r o m  the

S e c r e t a r y  o f  the I n t e r i o r  to S e n a t o r  G e r a l d  ?. Nve, C h a i r m a n

o f  the S e n a t e  C o m m i t t e e  on  P u b l i c  L a n d s  a n d  Sur v e y s :

S. 4 6 7 4  p r o p o s e s  to a u t h o r i z e  the S e c r e t a r y  o f  the 
I n t e r i o r  to i s sue p a t e n t s  to s c h o o l  s e c t i o n s  lo and 36, 
g r a n t e d  to the S t a t e s  b y  the act a p p r o v e d  F e b r u a r y  22, 
1389, by the act a p p r o v e d  J a n u a r y  25, 1927 (44 Scat. 
1026), a n d  by a n y  o t h e r  act o f  C o n g r e s s ,  to w h i c h  t i t l e  
h as v e s t e d  in the g r a n t e e  S t a t e s ,  a n d  w h i c h  h a v e  not 
b e e n  r e c o n v e y e d  to the U n i t e d  S t a t e s  o r  e x c h a n g e d  w i t h  
the U n i t e d  St a t e s  for o t h e r  l a n d s .

i



>n‘

The act a p p r o v e d  F e b r u a r y  22, 1889 (25 Stat. 676), 
p r o v i d e d  for the a d m i s s i o n  into the U n i o n  o f  the States 
of  N o r t h  Dakota, S o u t h  Dakota, M o n t a n a ,  and W a s h i n g t o n ,  
a n d  p r o v i d e d  for the g r a n t  to said States of  sections 
16 a n d  36 in e a c h  tow n s h i p  for the u s e  of schools.

M i n e r a l  lands, as a rule, w e r e  e x c e p t e d  f r o m  the 
o r i g i n a l  grants to the S t a t e s  o f  c e r t a i n  s p e c i f i e d  
se c t i o n s  for the u s e  of schools. By  the act of 
J a n u a r y  25, 1927 (44 Stat. 1026), as a m e n d e d  by 
P u b l i c  L a w  No. 110, a p p r o v e d  M a y  2, 1932, these 
gr a n t s  to the States of c e r t a i n  s e c t i o n s  of la n d  
for sch o o l  p u r p o s e s  w e r e  e x t e n d e d  to e m b r a c e  such 
s e c t i o n s  that w e r e  o f  m i n e r a l  c h a racter, w i t h  c e r t a i n  
e x c e p t i o n s  as t h e r e i n  provided.

T h e r e  has b e e n  no p r o v i s i o n  of l a w  w h e r e b y  the States 
m a y  be g i v e n  e v i d e n c e  of t i tle to su c h  s c h o o l  s e c t i o n  
lands, e i t h e r  b y  U n i t e d  States P a t e n t  or o t h e r  formal 
i n s t r u m e n t  of convey a n c e ,  the s t a t u t e  m a k i n g  the grant 
o p e r a t i n g  as a c o n v e y a n c e  as well, w i t h  r e s p e c t  to lands 
o f  the c h a r a c t e r  and status s u b j e c t  to the grant.

The n e e d  o f  l e g i s l a t i o n  a l o n g  the lines p r o p o s e d  by  the 
b i l l  u n d e r  c o n s i d e r a t i o n  is m a n i f e s t ,  in o r d e r  to do 
a w a y  w i t h  the u n c e r t a i n t y  of title in and to these 
sc h o o l  s e c t i o n  l a n d s . It m i g h t  a p p e a r  that the grant 
o f  m i n e r a l  lands m a d e  b y  the act of J a n u a r y  25, 1927, 
w o u l d  do a w a y  w i t h  this u n c e r t a i n t y  o f  title to a great 
extent, b u t  this is not the case, i n a s m u c h  as it is 
n e c e s s a r y  to a s c e r t a i n  the c h a r a c t e r  o f  the land at 
the date w h e n  title w o u l d  o t h e r w i s e  attach, in order to 
k n o w  w h e t h e r  or n o t  title v e s t e d  in the S t a t e  u n d e r  the 
g r ant o f  n o n m i n e r a l  lands ma d e  by the o r i g i n a l  g r a n t i n g  
act, or u n d e r  the grant o f  m i n e r a l  lands m a d e  by the 
act of  J a n u a r y  25, 1927.

T h e  b i l l  u n d e r  c o n s i d e r a t i o n  p r o v i d e s  t h a t  the p a t e n t s  
i s s u e d  s h a l l  s h o w  t h e  d a c e  w h e n  ti Le v e s t e d  in the 
S t ate, a n d  the e x t e n t  to w h i c h  t h e  l a n d s  a r e  s u b j e c t  
to p r i o r  c o n d i t i o n s ,  l i m i t a t i o n s ,  e a s e m e n t s ,  o r  r i g h t s ,



Q u o t e d  in S. Rep. No. 1104, 7 2 n d  Cong. 2 n d  S e s s . a c c o m p a n y i n g  

S. 4 6 7 4  ( J a n u a r y  21, 1933) at pp. 2-3. See a l s o , S. Rep.

No. 903, 7 3 r d  Cong., 2 n d  Sess; H. Rep. No. 1796, 7 3 r d  Cong.,

2d  Sess. (1933).

A f t e r  U n i t e d  St a t e s  “ . Sweet, then, m i n e r a l  lands............................  ■ :a* - ■■■— ' '

w e r e  e x c l u d e d  f r o m  s t a t e h o o d  g r a n t s  u n l e s s  they w e r e  e x p r e s s l y

i n c l u d e d  b y  the g r a n t  o r  b y  l a t e r  l e g i s l a t i o n .  T h a t  later

l e g i s l a t i o n  for l o w e r - 4 8  st a t e s  o c c u r r e d  w i t h  the p a s s a g e  of

the S c h o o l  L a n d s  Act. T h a t  Act, as amended, p r o v i d e d  that

a l l  c o n v e v a n c e s  of  n u m b e r e d  s e c t i o n s  in o l a c e  for the s u o o c r t  / • • •

of p u b l i c  s c h o o l s  i n c l u d e d  m i n e r a l  as w e l l  as n o n - m i n e r a l  

l a n d s . 3 e c a u s e  of  the l a t e r  g r a n t  of the m i n e r a l s  in the 

l ands to the states, h o w e v e r ,  s u b s e q u e n t  a m e n d m e n t s  and the 

i s s u a n c e  o f  p a t e n t s  w e r e  r e q u i r e d  in o r d e r  to e l i m i n a t e

r e m a i n i n g  title d i s o u t e s  c o v e r e d  b v  t r a n s f e r s  of land too  * *

t h i r d  p a r t i e s  b e t w e e n  the o r i g i n a l  s t a t e h o o d  g r a n t  a n d  the 

1927 Act.

In g r a n t i n g  the m i n e r a l  i n t e r e s t  to the states, 

C o n g r e s s  r e q u i r e d  that the states o b s e r v e  c e r t a i n  c o n d i t i o n s  

in a d m i n i s t e r i n g  these lands, g e n e r a l l y :  (1) that the states 

m u s t  r e s e r v e  the m i n e r a l  i n t e r e s t  f r o m  a n y  d i s p o s i t i o n  of 

t i t l e  to the lands, a n d  (2) th a t  the m i n e r a l  d e p o s i t s  w e r e  

to be l e a s e d  w i t h  the i n c o m e  to be u t i l i z e d  for p u b l i c  

s c h o o l  p u r p o s e s .



B . MINING PROVISIONS IN  1 9 5 0 - 1 9 5 6  VERSIONS OF ALASKA
ENABLING ACTS.

T h e  S c h o o l  L a n d s  Act, however, w o u l d  n o t  have 

a u t o m a t i c a l l y  a p p l i e d  to the th e n  future state o f  Alaska.

T h e  l e g i s l a t i o n  e x p r e s s l y  s t a t e d  that it a p p l i e d  o n l y  to 

grants of  n u m b e r e d  sc h o o l  s e c t i o n s  in place. But the e v entual 

6(a) a n d  6(b) g r ant was u n p r e c e d e n t e d  n o t  on l y  in its size, 

but also in A l a s k a ' s  r i g h t  to select lands. All p r i o r  

s t a t e h o o d  grants h a d  b e e n  " i n  pl a c e "  grants c o n s i s t i n g  of 

s p e c i f i c  n u m b e r e d  s e c t i o n s  w i t h  indi m n i t y  s e l e c t i o n  rights 

w h i c h  c o u l d  be e x e r c i s e d  o n l y  w h e n  the n u m b e r e d  sections 

w e r e  u n a v a i l a b l e .  In a d d i t i o n  to some o t h e r  land grants,

A l a s k a  also r e c e i v e d  the right to select s t a t e h o o d  lands -- a so 

ca l l e d  " q u a n t i t y  grant" - out of the f e d eral p u b l i c  domain. 

T h e r e f o r e  the S c h o o l  L a nds A c t  w o u l d  not a p p l y  to the 6(a) 

and (b) grants. Also, the S c h o o l  L a nds Act e x p r e s s l y  exc l u d e d  

"all lands in the T e r r i t o r y  of A l a s k a . "  Therefore, the A l a s k a  

S t a t e h o o d  Act land grants had to e x p r e s s l y  c o n v e y  mineral 

i n t e r e s t s .

The o r i g i n a l  p r o p o s a l  o f f e r i n g  this u n p r e c e d e n t e d  

q u a n t i t y  grant also c o n t a i n e d  an unusual p r o v i s i o n  for 

t r a n s f e r i n g  the m i n e r a l  int e r e s t  to the state. O r i g i n a l l y  

s e c t i o n  5(b), H3. 331, 31st Congress, C o m m i t t e e  Print A,

Sen a t e  C o m m i t t e e  on  I n t e r i o r  and I n s ular Affairs, May 23,

1950) ( p r esented by Sen a t o r s  A n d e r s o n  and O'Mahoney), the



p r o v i s i o n  as r e p o r t e d  o u t  b y  the f u l l  c o m m i t t e e  (on Ju n e  

29, 1950) read,

A f t e r  five y e a r s  f r o m  the A d m i s s i o n  of A l a s k a  into 
Che Union, the Scate, in a d d i t i o n  to any o c h e r  
g r a n t s  m a d e  in  this section, s h a l l  be e n t i t l e d  to 
s e l e c t  n o t  to e x c e e d  t w e n t y  m i l l i o n  a c res f r o m  the 
v a c a n t . u n a p p r o p r i a t e d ,  a n d  u n r e s e r v e d  p u b l i c  lands 
in the State. S u c h  s e l e c t i o n s  s h a l l  be m a d e  in 
r e a s o n a b l y  c o m p a c t  tracts: P r o v i d e d ,  T h a t  n o t h i n g
h e r e i n  c o n t a i n e d  s h a l l  a f f e c t  a n y  v a l i d  e x i s t i n g  
claim, l o c a t i o n ,  or  e n t r y  u n d e r  the laws o f  the 
U n i t e d  S t a tes, w h e t h e r  for h o m e s t e a d ,  mi n e r a l ,  
r i g n t o f - w a y ,  or. o t h e r  p u r p o s e  w h a t s o e v e r ,  o r  s h a l l  
a f f e c t  the r i g h t s  of any s u c h  owner, c l a i m a n t ,  
locator, o r  e n t r y m a n  to the full use a n d  e n j o y m e n t  
o f  the la n d  so o c c u p i e d .  W h e r e  the l ands d e s i r e d  
are u n s u r v e y e d  at the time of sel e c t i o n ,  the 
S e c r e t a r y  of the I n t e r i o r  s h a 1 1 s u r v e y  the e x t e r i o r  
b o u n d a r i e s  of the a r e a  r e q u e s t e d  w i t h o u t  an> 
s u b d i v i s i o n  t h e r e o f  a n d  s h a l l  i s sue a p a t e n t  for 
s u c h  s e l e c t e d  a r e a  in terms c ' the e x t e r i o r  b o u n d a r y  
survey. S u c h  lands m a y  be g r a n t e d  or s o l d  by cho 
S t a t e  in tr a c t s  o f  n o t  m o r e  ch a n  640 a c r e s  for a n y  
p urpose, but w i t h  a r e s e r v a t i o n  to the S c a t e  of a 
r o v a l c y  of n o t  m o r e  chan 12 1/2 oer c e n t u m  o n  all 
m i n e r a l s  p r o d u c e d  t h e r e f r o m . The lands g r a n c e d  co 
the S t a t e  of A l a s k a  p u r s u a n t  to this s u b s e c t i o n ,  
the i n c o m e  t h e r e f r o m  a n d  the p r o c e e d s  t h e r e o f  w h e n  
s a i d  lands are sold, s h a l l  be h e l d  by s n i d  S t a t e  
as a p u b l i c  c r u s t  for Che s u p p o r t  of the p u b l i c  
s c h o o l s  a n d  o t h e r  p u b l i c  e d u c a t i o n a l  i n s t i t u t i o n s .

(Emphasis added.)

H.3. 331 p a s s e d  the H o u s e  on M a r c h  3, 1950 and was

r e p o r t e d  co the S e n a t e  o n  J u n e  29, 1950, but no f u r t h e r

a c t i o n  was taken. I d e n t i c a l  l a n g u a g e  a p p e a r e d  in the n e x t

c o n g r e s s  in § 5(b) o f  S. 50, 8 2 n d  C o n g r e s s  (May 8, 1951).

S . 50 was r e c o m m i t t e d  co c o m m i t t e e  on  F e b r u a r y  27, 1952, and



A l t h o u g h  s i m i l a r  to S c h o o l  L a n d s  A c t  in that the 

p r o c e e d s  w e r e  e a r m a r k e d  for s c h o o l  f u n d s , the rest of the 

p r o v i s i o n  is u n u s u a l  b o t h  in its a l l o w a n c e  of sales of 

m i n e r a l  i n t e rests a n d  in its m a n d a t i n g  of  some r e s e r v e d  

r o y a l t y  interest. This p r o v i s i o n  w a s  a d d e d  in the senate 

d u r i n g  e x e c u t i v e  session, and no o f f i c i a l  h i s t o r y  of this 

l a n g u a g e  is available. */

In the 8 3 r d  Congress, h o wever, the S e n a t e  Int e r i o r  

and I n s u l a r  A f f a i r s  C o m m i t t e e  a d o p t e d  —  e s s e n t i a l l y  v e r b a t i m  

the S c h o o l  L a n d s  Act p r o v i s i o n  (now c o n t a i n e d  in 43 U.S.C. 

870(b)) w i t h  a p a t e n t  p r o v i s i o n  s i m i l a r  to the 1934 Act:

*/ T h e  o n l y  d o c u m e n t a t i o n  a v a i l a b l e  to our k n o w l e d g e  is an 
O c t o b e r  6, 1955, m e m o r a n d u m  f r o m  Mrs. M a r g e r y  Smith, A s s i s t a n t  
S e c r e t a r y  to D e l e g a t e  Bob B a r t l e t t  to Bob Bartlett, w h i c h  
a t t e m p t e d  to r e c r e a t e  this p r o v i s i o n ' s  history. This m e m o­
r a n d u m  indicates that the g e n esis of the p r o v i s i o n  was 
S e n a t o r  O ' M a h o n e y ' s  (one of its p r e s e n t e r s )  a v e r s i o n  to the 
idea that the s u r face o w n e r  of the land w o u l d  ha v e  no control 

I over the state's l e a s i n g  of the m i n e r a l  deposits.
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The gr a n t s  of m i n e r a l  lands to 
the S t a t e  o f  A l a s k a  u n d e r  s u b s e c t i o n
(b) a n d  (c) o f  this s e c t i o n  are m a d e  
u p o n  the e x p r e s s  c o n d i t i o n  t h a t  all 
sales, g r a nts, deeds, o r  p a t e n t s  for 
a n y  o f  the m i n e r a l  lands so g r a n t e d  
s h a l l  be s u b j e c t  to a n d  c o n t a i n  a 
r e s e r v a t i o n  to the S t a t e  o f  all o f  the 
m i n e r a l s  in the lands so sold, granted, 
deeded, o r  p a t e n t e d ,  t o g e t h e r  w i t h  the 
r i g h t  to p r o s p e c t  for, mine, a n d  r e m o v e  
the same. M i n e r a l  d e p o s i t s  in s u c h  
la nds s h a l l  b e  s u b j e c t  to lease b y  the 
S t a t e  as the S t a t e  l e g i s l a t u r e  m a y  
direct: P r o v i d e d , T h a t  a n y  lands or
m i n e r a l s  h e r e a r t e r  d i s p o s e d  o f  c o n t r a r y  
to the p r o v i s i o n s  o f  this s e c t i o n  shall 
be f o r f e i t e d  to the U n i t e d  S t a t e s  by 
a p p r o p r i a t e  p r o c e e d i n g s  i n s t i t u t e d  by 
the A t t o r n e y  G e n e r a l  for that p u r p o s e  
in the U n i t e d  S t a t e s  D i s t r i c t  C o u r t  
for i.^aska.. F o r  the p u r p o s e s  of this A c t  
the m i n e r a l  c h a r a c t e r  o f  lands g r a n t e d  
to the S t a t e  o f  A l a s k a  s h a l l  be 
d e t e r m i n e d  at the time p a t e n t  issues 
a n d  the p a t e n t  s h a l l  be c o n c l u s i v e  
e v i d e n c e  c h e r e o f .

j . 50, S 3 r d  Cong., 2 n d  Sess., r e p o r t e d  as o f  F e b r u a r y  2d,

19 5 4  as the s u b s t i t u t e  b i l l  of the S e n a t e  C o m m i t t e e  on

I n t e r i o r  a n d  I n s u l a r  A f f a i r s ,  S. Rept. 102S (emphasis

a d d e d ) . */

*/ In the f o l l o w i n g  y e a r  (the first s e s s i o n  of the 3 4 t h  
Con g r e s s ) ,  the s t a t e h o o d  b i l l  was r e i n t r o d u c e d  in the l e n ate, 
w i t h  the m i n e r a l  a l i e n a t i o n  c o n d i t i o n ,  as S. 49. Its counterp; 
in the Meuse, H.R. 2535, al s o  c o n t a i n e d  the n e w  p r o v i s i o n .
T h e  1954 p r o v i s i o n  c o n t a i n e d  an  i n t r o d u c t o r y  s e n t e n c e  c o n­
ce r n i n g  e x i s t i n g  leases o r  c o n t r a c t s  that w a s  L a ter deleted.



The committee report on S. 50 stated:

S u b s e c t i o n  (k) p r o v i d e s  that all grants 
m a d e  or c o n f i r m e d  u n d e r  the act shall 
i n c l u d e  m i n e r a l  d e p o s i t s . T h u s , the 
fact that the lands d e s i r e d  b y  the State 
are k n o w n  or b e l i e v e d  to b e  valuable*, for 
m i n e r a l s  w i l l  n o t  p r e c l u d e  the S t a t e  
f r o m  e x e r c i s i n g  i t s ' r i g h t  o f  s e l e c t i o n  
w i t h  r e s p e c t  to t h e m  u n d e r  the s e v eral 
g r a n t s . H o w e v e r , in o r d e r  to g i v e  an 
a d d e d  m e a s u r e  o f  p r o t e c t i o n  to the n e w  
S t ate g c v e r n m e n t , w h i c h  i n e v i t a b l y  w i l l  
be i n e x p e r i e n c e d  a n d  u n t r i e d , the 
co m m i t t e e  a m e n d m e n t  p r o v i d e s  for c e r t a i n  
r e s t r i c t i o n s  u p o n  the d i s p o s i t i o n  b y  the 
S t ate of m i n e r a l l a n d s  w h i c h  it m a y  
select u n d e r  the 100-niillion a c r e  grant 
p r o v i d e d  in s u b s e c t i o n  (b) or the 
2 , 4 4 0 , 0 0 0 - a c r e  g r ant m a d e  in s u b s e c t i o n
( c ) . T h e  r e s t r i c t i o n s  are that the 
State mu s t  r e t a i n  title to all the 
m i n e r a l s  in t hese l a n d s , w h e n e v e r  any 
ot t h e m  are s o l d  or g r a n t e d " The State 
m a y  d i s p o s e  o r  the m i n e r a l s  in these 
lands o n l y  b y  l ease in s u c h  m a n n e r  as 
the S tate l e g i s l a t u r e  m a y  direct.
The A t t o r n e y  G e n e r a l  is a u t h o r i z e d  to 
take a p p r o p r i a t e  p r o c e e d i n g s  for f o r­
feiture of a n y  of the lands g r a n t e d  to 
the S t a t e  w h i c h  are d i s p o s e d  of c o n t r a r y  
to these r e s t r i c t i o n s .  In m a k i n g  the 
above p r o v i s i o n ,  the c o m m i t t e e  has 
f o l l o w e d  the p r a c t i c e  p r e v a l e n t  in a 
n u m b e r  of m i n i n g  States -- a p r a c t i c e  
that has s t o o d  the test of time and 
experience. The l a n g u a g e  o f  the p r o­
vi s i o n  is a d a p t e d  t r o m  s e c t i o n  1 of" 
the act of J a n u a r y  25, 1927 (44 Stat.
1026), i n  w h i c h  the b9tH C o n g r e s s  made 
si m ilar p r o v i s i o n  for the p r o t e c t i o n  
of m i n e r a l  s c h o o l  lands. It_ s h o u l d  be 
n o t e d , h o w e v e r , that the c o m m i t t e e  
Has l i m i t e d  the a p p l i c a t i on of these 
r e s t r i c t i o n s  to lands that. are d e t e r m i n e d  
to be m i n e r a l  in' c h a r a c t e r  at the time 
they are p a t e n t e d  to the S t a t e .

S. Rep. No. 1028, 8 3 r d  Cong. 2d Ses.o. (1954) (emphasis added).
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T h e  1 9 5 4  v e r s i o n  b a s i c a l l y  t r a n s f e r r e d  the s y s t e m  

a n d  r e s t r i c t i o n s  o f  the S c h o o l  L a n d s  s y s t e m  w h o l e s a l e  to the 

s t a t e h o o d  act b y  c o m b i n i n g  the t r a n s f e r  o f  m i n e r a l  i n t e r e s t  

a n d  p a t e n t  p r o v i s i o n s .i n  o n e  s e c t i o n .  U n l i k e  the 1950 a n d  

1952 p r o v i s i o n s ,  this v e r s i o n  did. d i s t i n g u i s h  b e t w e e n  m i n e r a l  

a n d  n o n - m i n e r a l  l ands b y  l i m i t i n g  the r e s t r i c t i o n  o n l y  to 

l a nds k n o w n  to b e  m i n e r a l  at t h e  t i m e  of patent. T h e  p a t e n t  

i t s e l f  w a s  to b e  the c o n c l u s i v e  e v i d e n c e  o f  the n a t u r e  of 

the l a n d s .

T h i s  p r o v i s i o n  s u r v i v e d  intact, e x c e p t  for s u b s t i t u t­

ing " t h i s  s u b s e c t i o n "  for " t h i s  A c t , "  to the 1955 session, 

w h e n  it was i n t r o d u c e d  as S.. 50 a n d  HR. 185.

T h e  f i n a l  s e n t e n c e  c o n c e r n i n g  i s s u a n c e  of  p a t e n t  

to the lands, h o w e v e r ,  w a s  d e l e t e d  b y  the House. R e p o r t  of 

the C o m m i t t e e  o n  I n t e r i o r  a n d  I n s u l a r  A f f a i r s ,  H. Rep. No.

88, 8 4 t h  C o n g . , 1st Sess. 3 (1955) ("H. Rep. No. 88"). The 

r e a s o n  for the d e l e t i o n  was b e c a u s e  the G o v e r n o r  of A l a s k a  

a n d  the L a n d s  C o m m i s s i o n  d i d  n o t  w a n t  the m i n e r a l  c h a r a c t e r  

o f  the la n d  co be d e t e r m i n e d  at the time o f  t r a n sfer:

MR. B A R T L E T T : O n  p a g e  38, b e g i n n i n g  on
line 20 ,• d e l e t e  the r e m a i n d e r  of the s u b­
s e c t i o n  f o l l o w i n g  the p e r i o d  a p p e a r i n g  
a f t e r  the word. " A l a s k a . "

T h a t  a m e n d m e n t  is o f f e r e d  at the s u g g e s t i o n  
of the G o v e r n o r  of  A l a s k a  a n d  the L a n d  
C o m m i s s i o n e r  (sic) o f  A l a s k a .  T h e y  w e r e  some-



w h a t  a p p r e h e n s i v e  a b o u t  the r a p i d i t y  w i t h  
w h i c h  lands w o u l d  m o v e  to the n e w  State 
if the r e q u i r e m e n t  r e m a i n e d  in that the 
m i n e r a l  c h a r a c t e r  o f  all the l a n d  w o u l d  
h a v e  to b e  d e t e r m i n e d  in advance. A n d  
the r i g h t s  o f  the U n i t e d  S t a t e s , the 
a t t o r n e y s  te l l  me, are a d e q u a t e l y  p r o­
t e c t e d  in the f o r e g o i n g  p a r t  of that 
subsection.

THE CHAIRMAN. The a m e n d m e n t  is to strike, 
o n  p a g e  38, o n  line 20, the f o l l o w i n g  
sentence:

F o r  the p u r p o s e s  o f  this s u b s e c t i o n  
the m i n e r a l  c h a r a c t e r  o f  lands 
g r a n t e d  to the S t ate of  A l a s k a  
shall be d e t e r m i n e d  at the time 
p a t e n t  issues a n d  the p a t e n t  
shall be  c o n c l u s i v e  e v i d e n c e  
thereof.

Is it y o u r  view, M r . B a r t l e t t , that l anguage 
is s u r p l u s a g e  and is n e t  n e c e s s a r y ?

.MR. BARTLETT. I do n o t  t h i n k  it is s u r p l u s­
a g e , but I will"’agree  w i r h  the G o v e r n o r  and 
C o m m i s s i o n e r  of  L a n d s  of A l a s k a  ( s i c ) , that it 
h a d  best be deleted.

THE CHAIRMAN. Is there any o b j e c t i o n  to the 
a m e n d m e n t ?  If there is no objection, the 
a m e n d m e n t  w i l l  be a d o p t e d  a n d  the language 
r e f e r r e d  to wij.1 be s t r i k e n  and it is so 
ordered.

H e a r i n g s  b e f o r e  the H o u s e  C o m m i t t e e  on I n t e r i o r  and Insular 

Af f a i r s  on H a w a i i - A l a s k a  Statehood, 84th Cong., 1st Sess. 332 

(Feb. 15, 1955) (emphasis added).

As a result, the l a n g u a g e  r e s t r i c t i n g  the a p p l i c a t i o n  

of the l e a s i n g  r e q u i r e m e n t  to lands k n o w n  to be m i n eral in
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c h a r a c t e r  at the time of patent was deleted. Consequently,

H o u s e  R e p o r t  88 r e c o g n i z e d  th a t  the l e a s i n g  a n d  m i n e r a l

r e s e r v a t i o n  r e q u i r e m e n t  a t t a c h e d  to all 6(a) a n d  (b) lands.

S u b s e c t i o n  6(j) [n o w  6 (i) ] p r o v i d e s  th a t  
a l l  g r a n t s  to the S t a t e  u n d e r  the act 
i n c l u d e  m i n e r a l  d e p o s i t s  and r e q u i r e s  
t h a t  all S t a t e  c o n v e y a n c e s  o f  lands g r a n t e d  
b y  sub-sections~5~(a) a n d  ~o (oj ( s e l e c t e d  
l a n d s ) s h a l l  be s u b j e c t  to a r e s e r v a t i o n  
in r a v o r  o f  che S t a t e  o f  all m i n e r a l s  a n d  
the r i g h t  to r e m o v e  the same. S u c h  
m i n e r a l  d e p o s i t s  c a n  be l e a s e d  b y  the 
S t a t e  as the l e g i s l a t u r e  d irects, but 
d i s p o s i t i o n  of  lands o r  m i n e r a l s  in 
a n y  o t h e r  m a n n e r  w i l l  r e s u l t  in 
f o r f e i t u r e  of s u c h  lands o r  m i n e r a l s  
to che U n i t e d  States.

H Rep. No. 38, s u n r a . ( e m p h a s i s  a d C e d ) . T h e  6(i) l a n g u a g e

r e m a i n e d  u n c h a n g e d  t h r o u g h  che p a s s a g e  of  the S t a t e h o o d  Act.

O n  N o v e m b e r  7, 1955, H e r b e r t  S l a u g h t e r ,  Chief,

B r a n c h  of  R e f e r e n c e ,  D i v i s i o n  of  L e g i s l a t i o n ,  O f f i c e  of che

S o l i c i t o r ,  D e p a r t m e n t  of the I n t e r i o r ,  s u m m a r i z e d  che h i s t o r y

a n d  p u r p o s e  o f  the 6(i) p r o v i s i o n  for D e l e g a t e  B a r t l e t t

[ " S l a u g h t e r  m e m o r a n d u m " ] . He c o n c l u d e d :

T h e s e  e a r l i e r  p r o p o s a l s ,  it w i l l  be 
noted, d i f f e r  in a n u m b e r  of r e s p e c t s  
f r o m  che r e s t r i c t i o n s  c o n t a i n e d  in the 
b i l l s  n o w  p e n d i n g .  In p a r t i c u l a r , the 
c u r r e n t  -l a n g u a g e  e:cnressly call's" 
u n o n  A l a s k a  to a a o o t  a m i n e r a l  l e a s i n g  
s v s c e m , w h i l e  the’ e a r l i e r  v e r s i o n s  
p e r m i t t e d  che m i n e r a l  d e p o s i t s  to be 
d i s p o s e d  of  a l o n g  w i t h  the surface,



C. A L A S K A  C O N S T I T U T I O N A L  C O N V E N T I O N  A N D  A R T I C L E  V I I I  
S E C T I O N  II - 1955-1956.

In spite o f  the f l e x i b i l i t y  p o i n t e d  o u t  by Mr. 

Slaughter, the p r o s p e c t  of  a m a n d a t o r y  l e a sing s y s t e m  for 

s t a t e - s e l e c t e d  lands was v e h e m e n t l y  o p p o s e d  by the A l a s k a  

1 m i n e r s  and others. The m i n i n g  p r o v i s i o n  c a u s e d  g reat c o n cern

a m o n g  the delegates to the convention.

_______________________________________

*/ Emp h a s i s  added. Mr. S l a u g h t e r ' s  m e m o r a n d u m  was a p p a r­
en t l y  ma d e  part of the r e c o r d  of the C o n s t i t u t i o n a l  C o n v e n­
tion, and is n o w  l o c a t e d  In the L e g i s l a t i v e  R e f e r e n c e  L i­
b r a r y  files on the. c o n s t - t u t i o n a l  c o n v e n t i o n  in File 180/210 
" C o n s t i t u t i o n a l  Conve n t i o n ,  D e p a r t m e n t  of I n t e r i o r  - M i n eral 
Lands P r o v i s i o n  of A l a s k a  S t a t e h o o d  Bill."

p r o v i d e d  a r o y a l t y  int e r e s t  w a s  
r e s e r v e d  b y  the State. On  the o t her 
hand, the c u r r e n t  l a n g u a g e  does n o t  
a t t e m p t  to p r e s c r i b e  m a x i m u m  or m i n i m u m  
r ates of r o y a l t y  as did the e a r l i e r  
versions, but a p p e a r s  to l eave the 
terms of l e a s i n g  w h o l l y  to the 
d i s c r e t i o n  of the S t a t e  legislature.
F r o m  a  p r a c t i c a l  standpoint, this se c o n d  
d i f f e r e n c e  m a y  b e  m o r e  i m p o r t a n t  than 
the first, s i n c e  if the A l a s k a  l e g i s l a t u r e  
is left, as H. R. 2535 ' ,id S. 49 n o w  
i n t e n d  to provide, w i t h  the u n t r a m m e l l e d  
ri ght to f r a m e  its owr. m i n e r a l  l e a s i n g  
laws, it can, if it so chooses, 
e s t a b l i s h  p r i o r i t i e s  that w i l l  t e n d  to 
ke e p  the s u r f a c e  a n d  m i n e r a l  ri g h t s  in the 
same h ands and can, in general, fit the 
p r o v i s i o n s  of its m i n e r a l  l e a s i n g  s y s t e m  
to w h a t e v e r  m a y  be its con c e p t s  o f  che 
p u b l i c  interest. */
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C o m m i t t e e  m e m b e r s ,  as w e l l  as o t h e r s  w h o  
t e s t i f i e d  b e f o r e  t h e  c o m m i t t e e , w e r e  
e x t r e m e l y  c o n c e r n e d  a b o u t  t h e s e  r e s t r i c­
tions. U n d e r  C o n g r e s s i o n a l  laws t h e n  
g o v e r n i n g  f e d e r a l  l a n d s , p a t e n t s  to 
m i n i n g  c l a i m s  (i.e. f e e  o w n e r s h i p )  c o u l d  
b e  o b t a i n e d  u p o n  p r o v i n g  a v a l i d  m i n e r a l  
d i s c o v e r y .  W h i l e  this p r a c t i c e  w o u l d  be 
c o n t i n u e d  o n  f e d e r a l  l a nds in A l a s k a ,  
the s t a t e  c o u l d  d i s p o s e  of  m i n e r a l s  
b y  l e a s e  only. M o s t  o f  t h o s e  i n t e r e s t e d  
in m i n i n g  d e v e l o p m e n t  o b j e c t e d  to t h e s e  
l i m i t a t i o n s .  B a r t l e t t  e x p l a i n e d  t h a t  
c o n g r e s s i o n a l  p o l i c y  h a s  c h a n g e d  o v e r  
r e c e n t  d e c a d e s  a n d  t h a t  c h a n c e s  o f  
e l i m i n a t i n g  the a l i e n a t i o n  r e s t r i c t i o n  
f r o m  s t a t e h o o d  e n a b l i n g  l e g i s l a t i o n  w e r e  
slight. T h i s  e x p l a n a t i o n ,  b a c k e d  by 
o t h e r  e v i d e n c e  p r o v i d e d  the c o m m i t t e e ,  
led co the a d d i t i o n  to the s e c t i o n  o n  
m i n e r a l  l e a s i n g  o f  a p r o v i s i o n  chat:

D i s c o v e r y  a n d  a p p r o p r i a t i o n  s h a l l  
i n i t i a t e  a r i g h t , s u b j e c t  co f u r t h e r  
r e q u i r e m e n t s  o f  law, co p a t e n t  of 
m i n e r a l  l a n d s , if a u t h o r i z e d  b y  Che 
S c a t e  a n d  n o t  p r o h i b i t e d  b y  C o n g r e s s .

In part, this p r o v i s i o n  was i n s e r t e d  in 
che h o p e  C h a t  C o n g r e s s  m i g h t  r e c e d e  f r o m  
its r e s t r i c t i o n .  C n  che o c h e r  hand, 
d e l e g a t e s  w h o  c o n c u r r e d  in the p o l i c y  
l i m i t i n g  p e r m a n e n t  d i s p o s a l  of m i n e r a l s  
w e n t  a l o n g  w i t h  che p r o p o s a l  b e c a u s e  
t h e y  a s s u m e d  C o n g r e s s  w o u l d  s t a n d  firm. 
M o s t  al s o  s a w  che p r o v i s i o n  as a d e m o n­
s t r a t i o n  co m i n e r s , w h o  m i g h t  o t h e r w i s e  
o b j e c t  co che c o n s t i c u t i o n , c h a t  any 
r e s t r i c t i o n s  a p p l i c a b l e  co a l i e n a t i o n  of 
m i n e r a l  l a n d s  w e r e  b e i n g  i m p o s e d  f r o m  
o u t s i d e  a n d  w e r e  n o t  che c o n v e n t i o n ' s  
d o i n g .  */

F i s c h e r ,  A l a s k a ' n. C o n s t i t u t i o n a l  C o n v e n c i o n ,  
cy of. A l a s k a  Pre s s ,  1975, at 134.



T h e  d e p t h  o f  f e e l i n g  is i n d i c a t e d  b y  the c o mments

of D e l e g a t e  W h i t e  in d i s c u s s i n g  a p r o p o s e d  c o n s t i t u t i o n a l

p r o v i s i o n  w h i c h  stated,

A l l  p r o v i s i o n s  o f  the act a d m i t t i n g  
A l a s k a  to the Union, w h i c h  r e s e r v e  
r i g h t s  or p o w e r s  to the U n i t e d  S t a t e s , 
as w e l l  as t h o s e  p r e s c r i b i n g  the 
terms a n d  c o n d i t i o n s  of the grants 
o f  lands or  o t h e r  p r o p e r t y  m a d e  to 
A l a s k a ,  are c o n s e n t e d  to f u l l y  by  the 
S t a t e  o f  A l a s k a  a n d  its people.

In the c o u r s e  of  the d e b a t e  o v e r  this p r o v i s i o n ,  4 A l a s k a

C o n s t i t u t i o n a l  C o n v e n t i o n  M i n u t e s  ["ACCH"] 1 9 5 5 - 1 9 5 c  at

3050-3063, Mr. W h i i . o b s .  ad:

N o w  in the c u r r e n t  s t a t e h o o d  e n a b l i n g  
act there is a p r o v i s i o n  that the 
s t ate mu s t  r e t a i n  t itle to all its 
m i n e r a l s .  T h o s e  o f  us he r e  m a y  or  m a y  
n o t  like that p r o v i s i o n .  We m a y  or m a y  
no t  a gree that it is g oing to be there 
w h e t h e r  we  li k e  it o r  not. I w i l l  be 
the first one to a g r e e  that there 
a p p e a r s  to be v e r y  little ch a n c e  of 
ev e r  g e t t i n g  that changed, b u t  I w o u l d  
also like to p o int out that, of all 
the m a t t e r s  c o n t a i n e d  in the e n a b l i n g  
act, that rs far a n d  a w a y  che mo s t  
u n p o p u l a r  a m o n g  Che p e o p l e  o f  A l a s k a  
and noc n e c e s s a r i l y  ju s t  a m o n g  the 
m i n i n g  industry. It is u n p o p u l a r  
a m o n g  Che h o m e s t e a d e r s ,  che m a n  in Che 
street,' a n d  e v e r y o n e  I h a v e  t a l k e d  
to, and I t h i n k  Chat for us Co sit h e r e  
and delibe r a t e l y ,  in w riting, a c c e d e  to 
that and cut the g r o u n d  out f r o m  u n d e r  
i n d i v i d u a l  A l a s k a n s  or groups of 
A l a s k a n s  w h o  hope to go to C o n g r e s s  
a n d  try a n d  get chat changed, w o u l d  
be folly o f  che h i g h e s t  order.

I

I d . , at 3063. j
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T h e  d e l e g a t e  p r o p o s a l  w h i c h  f o r m e d  t h e  b a s i s  o f

t h e  e x i s t i n g  c o n s t i t u t i o n a l  p r o v i s i o n ,  w a s  d a t e d  D e c e m b e r

12, 1955, a n d  r e a d  as f o l l o w s :

11 ( C r e a t i o n  o f  M i n e r a l  R i g h t s ) . D i s c o v e r y  a n d  
f i l i n g  o f  a p p l i c a t i o n  s h a l l  b e  p r e r e q u i s i t e  to the 
c r e a t i o n  o f  a r i g h t  in the m i n e r a l s  r e s e r v e d  to 
the State; e x c e p t  t h a t  p r o s p e c t i n g  p e r m i t s  g i v i n g  
e x c l u s i v e  r i g h t  o f  e x p l o r a t i o n  f o r  s p e c i f i e d  
p e r i o d s  a n d  a r e a s  m a y  be p r o v i d e d  f o r  in the e x­
p l o r a t i o n s  f o r  oil, gas, coal, n o n - m e t a l l i f e r o u s  
m e t a l s  c u s t o m a r i l y  s u b j e c t  to e x c l u s i v e  e x p l o r a t i o n ,  
a n d  for t h e  u s e  o f  g e o p h y s i c a l  m e t h o d s  o f  p r o s p e c t­
ing. P r i o r  d i s c o v e r y  a n d  f i l i n g  s h a l l  in any e v e n t  
g i v e  p r i o r  r i g h t  to s u c h  m i n e r a l s  a n d  to i s s u a n c e  of 
p e r m i t s ,  l i c e n s e s  o r  l e a s e h o l d s  for e x p l o r a t i o n  
thereof. C o n t i n u a n c e  o f  s u c h  r i g h t  s h a l l  d e p e n d  
u p o n  the b e n e f i c i a l  use.

A  r e v i s e d  p r o p o s e d  Sec. 11 m a d e  the f o l l o w i n g  c hanges:

11. ( C r e a t i o n  o f  M i n e r a l  R i g h t s ) . D i s c o v e r y  and 
a p p r o p r i a t i o n  . . . a n d  for the u s e  o f  g e o p h y s i c a l  
a n d  g e o c h e m i c a l  m e c h o d s  o f  p r o s p e c t i n g .  P r i o r  
d i s c o v e r y  a n d  a p p r o p r i a t i o n *  . . . l i c e n s e s ,  l e a s e­
h o l d s  or p a t e n t s  if a u t h o r i z e d  b y  C o n g r e s s  for 
che e x t r a c t i o n  t h e r e o f .  . . . P a t e n t s  for m i n e r a l  
r i g hts, if g e n e r a l l y  a u t h o r i z e d  b y  the C o n g r e s s ,  
s h a l l  be l i m i t e d  co c h o s e  s u r f a c e  us e s  n e c e s s a r y  
to the e x t r a c t i o n  o f  m i n e r a l  r e s o u r c e s  a n d  u n t i l  
s u c h  t i m e  as c h e  m i n e r a l  d e p o s i t s  a r e  e x h a u s t e d .
K n o w n  d e p o s i t s  o f  m i n e r a l s  s h a l l  be s u b j e c t  to 
l e a s e  w i t h o u t  r e c o g n i t i o n  of p r e f e r e n t i a l  r i ght 
of  d i s c o v e r y .

Th e  s e c t i o n  as i n t r o d u c e d  o n  the f l o o r  o f  the 

C o n s t i t u t i o n a l  C o n v e n t i o n  d a t e d  D e c e m b e r  15, 1955, r e a d  as 

f o l l o w s :

11. ( C r e a t i o n  o f  M i n e r a l  rig h t s ) .  D i s c o v e r y  and 
a p p r o p r i a t i o n  s h a l l  be the b a s i s  for e s t a b l i s h­
ing a r i g h t  in  t h o s e  m i n e r a l s  h e r e t o f o r e  s u b j e c t  
to l o c a t i o n  u n d e r  the F e d e r a l  M i n i n g  L a w s  and 
n o w  r e s e r v e d  to che Scate. P r i o r  d i s c o v e r y  a n d  
f i l i n g  s h a l l  g i v e  p r i o r  r i g h t  to s u c h  m i n e r a l s  
a n d  to i s s u a n c e  o f  p e r m i t s , l i c e n s e s ,  l e a s e h o l d s ,  
or  p a t e n t s  if a u t h o r i z e d  by the C o n g r e s s , for the 
e x t r a c t i o n  t h e r e o f .  C o n t i n u a n c e  of s u c h  r ight 
s h a l l  d e p e n d  u p o n  b e n e f i c i a l  use as p r e s c r i b e d  by 
laws .



,

P r o s p e c t i n g  p e r m i t s  g i v i n g  e x c l u s i v e  right 
fo r  e x p l o r a t i o n  for s p e c i f i c  p e r i o d s  a n d  areas 
m a y  be p r o v i d e d  for e x p l o r a t i o n  c o n d u c t e d  for 
coal, oil, gas, oil shale, sodium, p h o sphate, 
potash, s u l p h u r  a n d  o t h e r  M i n e r a l  L e a s i n g  Act 
m i n e r a l s  a n d  for the use of geophysical, g e o­
ch e m i c a l  a n d  s i m i l a r  m e t h o d s  of p r o s p e c t i n g  for 
all m i n e rals. Issuance, type a n d  terms o f  leases 
f o r  coal, oil, gas, oil shale, sodium, phosphate, 
potash, s u l p h y r  a n d  o t h e r  M i n e r a l  L e a s i n g  Act 
m i n e r a l s  s h all be as p r o v i d e d  b y  law.

Su r f a c e  uses of the land shall b e  l i m i t e d  
to t h o s e  u s e s  n e c e s s a r y  to the e x t r a c t i o n  of the 
m i n e r a l  d e p o s i t s , a n d  the c o n t i n u a n c e  of  such 
r i g h t  shall d e p e n d  u p o n  b e n e f i c i a l  u s e  as p r e­
sc r i b e d  b y  law.

T h e  c o m m e n t a r y  w h i c h  a c c o m p a n i e d  the a b o v e  p r o p o s a l

e x p l a i n e d  the s ections as follows:

Sec. 9. Sales a n d  grants mu s t  have a r e s e r v a t i o n  
of m i n e r a l s  b e c a u s e  of the E n a b l i n g  Bill. "Such 
m i n e rals", s u b j e c t  to lease in c o n f o r m i t y  w i t h
H. R. 2535 of the 84 t h  Congress.

Sec. 11. Th i s  s e c t i o n  re :ognizes the e s t a b l i s h­
me n t  of m i n i n g  rights as a p p l i e d  to a s y s t e m  of 
lea s e h o l d s  or l i m i t e d  patents. " A p p r o p r i a t i o n  
involves b o t h  l o c a t i o n  and filing". M i n e r a l  
L e a s i n g  Act is the e x c e p t i o n  to the above.
Th i s  is the r e a s o n  for m a k i n g  e x c e p t i o n s  of these 
n o n - m e t a l l i c  m i n e r a l s  and for the n e w e r  forms of 
g e o p h y s i c a l  and g e o c h e m i c a l  p r o s p ecting. O t h e r­
wise, the right of an o r d i n a r y  p r o s p e c t o r  to 
s e a r c h  for m i n e r a l  d eposits is fully r e c o g n i z e d  
an d  he is r e c o g n i z e d  as h a v i n g  a p r e f e r e n t i a l  
r i g h t  to the a p p r o p r i a t e  p e r m i t  license or lease 
for t h e ' e x t r a c t i o n  of these m i n e r a l  deposits.
L a n d s  w i l l  be a v a i l a b l e  for c o n s t r u c t i o n  of 
m i n i n g  w o r k s , d i s p o s i t i o n  of  w a s t e  a n d  for 
t i m b e r  n e c e s s a r y  to mine constr u c t i o n .

S e c t i o n  9 is the p r e s e n t  Art. VIII, S^c. 9, w h i c h  pro v i d e s

in p a r t  " A l l  s a l e s  o r  g r a n t s  s h a l l  c o n t a i n  s u c h  r e s e r v a t i o n s

to the S t a t e  of all r e s o u r c e s  as m a y  be r e q u i r e d  by  Con g r e s s

or the S t a t e  . .



It w a s  in this f o r a  th a t  the p r o p o s a l  w e n t  to the

f l o o r  o f  the c o n v e n t i o n .  In d i s c u s s i n g  a r e l a t e d  p r o v i s i o n

c o n c e r n i n g  the i s s u a n c e  o f  p r o s p e c t i n g  p e r m i t s  (now A r t i c l e

VIII, s e c t i o n  12), the f o l l o w i n g  e x c h a n g e  o c c u r r e d  b e t w e e n

Mr. 3 a r r  a n d  Mr. Ri l e y ,  c h a i r m a n  o f  the r e s o u r c e  c o m m i t t e e :

BARR: Mr. P r e s i d e n t ,  b e f o r e  t h a t ' s  sub m i t t e d ,
I w o u l d  l i k e  to k n o w  -- s i nce the m i n e r a l  r i g h t s  
a r e  r e s e r v e d  to the state, i f  a m a n  s t a k e s  o u t  a 
p l a c e r  m i n e  for gold, w h a t  k i n d  o f  p e r m i t  is he 
g o i n g  to h a v e  f o r  p r o d u c t i o n ?  W o u l d n ' t  that be a 
l e a s e  o n  gold? In th a t  c a s e  y o u  w o u l d n ' t  w a n t  to 
p u t  that a m e n d m e n t  in there, y o u ' d  w a n t  to i n c l u d e  
al l  m i n e r a l s .

RIL E Y :  W e l l ,  m i n e r a l s  s u c h  as y o u  s p e a k  of,
w h i c h  are s u b j e c t  co d i s c o v e r y  a n d  locat i o n ,  are 
c o v e r e d  in che f irst p o r t i o n s  of  S e c t i o n  13, w h e r e  
w e  h a v e  e n d e a v o r e d  co r e t a i n  ail of the f e d e r a l  
n o m e n c l a t u r e  as w e  k n o w  it n o w  in che f e d e r a l  
m i n i n g  law.

BARR: T h e n  he c o u l d  get a p a t e n t  o n  his claim,
then?

R I L E Y :  He c o u l d  if C o n g r e s s  w i l l  allow.

BARR: I see. Well, I d i d n ' t  know, I t h o u g h t
p e r h a p s  the s t a t e  w o u l d  w a n t  co gi v e  h i m  a lease 
in a ca s e  l i k e  that. I h a v e  no o b j e c t i o n  then.

RILEY: In e f f e c t ,  it w o u l d  p r o b a b l y  a m o u n t  co a
lease, o r  co a v e r y  l i m i c e d  p a t ent.

Of  course, che C h e n  c u r r e n t  d r a f t s  o f  che e n a b l i n g

act p r e v e n t e d  p a t e n t  f r o m  i s suing, and che f r a m e r s  of che

state c o n s t i t u t i o n  c o u l d  o n l y  h o p e  ch a t  C o n g r e s s  w o u l d

c h a n g e  course. T h i s  i n t e n t  co f o l l o w  che h i s t o r i c  f e d e r a l

s c h e m e  o f  d i s c o v e r y ,  l o c a t i o n  a n d  p a t e n c  if C o n g r e s s  w o u l d

r e f r a i n  f r o m  i m p o s i n g  a l e a s i n g  s v s c e m  s u r v i v e d  co che final

v e r s i o n  of  this c o n s t i t u t i o n a l  p r o v i s i o n ,  w h i c h  p r o v i d e s :



S e c t i o n  11. M i n e r a l  R i g h t s . D i s c o v e r y  and 
a p p r o p r i a t i o n  s h all be the basis for 
e s t a b l i s h i n g  a r i g h t  in those min e r a l s  
r e s e r v e d  to the S t a t e  which, u p o n  the date 
of r a t i f i c a t i o n  of this c o n s t i t u t i o n  
b y  the p e o p l e  o f  A l a s k a ,  w e r e  s u b ject to 
l o c a t i o n  u n d e r  the federal m i n i n g  l a w s .
P r i o r  discovery, location, a n d  filing, 
as p r e s c r i b e d  b y  law, shall e s t a b l i s h  
a p r i o r  r i g h t  to t h e s e  m i n e r a l s  a n d  also 
a p r i o r  r i g h t  to p e r m i t s , l e a s e s , and 
t r a n s f e r a b l e  l i c e n s e s  for t heir extraction. 
C o n t i n u a t i o n  o f  t h e s e  rig h t s  shall 
d e p e n d  u p o n  the p e r f o r m a n c e  of annual 
labor, o r  the p a y m e n t  of fees, rents or 
royalties, o *  u p o n  o t h e r  r e q u i r e m e n t s  as m a y  
be p r e s c r i b e d  b y  law. S u r f a c e  uses of land 
by a m i n e r a l  c l a i m a n t  shall be l i m i t e d  to 
those n e c e s s a r y  for the e x t r a c t i o n  o r  b a s i c  
p r o c e s s i n g  of the m i n e r a l  d e p o s i t s , or 
for both. D i s c o v e r y  and a p p r o p r i a t i o n  
shall i n i t i a t e  a right, subj e c t  to 
further r e q u i r e m e n t s  o f  law, to p a t e n t  of 
m i n e r a l  lands if a u t h o r i z e d  by the State and 
not p r o h i b i t e d  by Congress. T h e  pro v i s i o n s  
of this s e c t i o n  shall a p p l y  to all 
o t h e r  m i n e r a l s  r e s e r v e d  to the 
S t a t e  w h i c h  b y  l a w  are d e c l a r e d  subject 
to a p p r o p riation.

D. A L A S K A  S T A T E H O O D  ACT - 1957- 1 9 5 8  

W i t h  the c o n s t i t u t i o n  a l l o w i n g  f l e x i b i l i t y  to 

adopt the h i s t o r i c  f e d e r a l  system, the focus s h i f t e d  b a c k  to 

congress to change the c n n g r e s s i o n a l l y  i m p o s e d  leasing 

requirement. This a t t e m p t  was lead by the A l a s k a  Mi n e r s  

A s s o c i a t i o n  r e p r e s e n t e d  by G l e n  Franklin. Mr. F r a n k l i n ' s  

M a r c h  15, 1957, t e s t i m o n y  b e f o r e  the H o u s e  S u b - c o m m i t t e e  on 

T e r r i t o r i a l  and I n s u l a r  A f f a i r s  is the o n l y  d e t a i l e d  d i s­

cus s i o n  of the 6(i) p r o v i s i o n s  in the o f f i c i a l  c o m m i t t e e  

r e c o r d s .
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Mr. F r a n k l i n  b e g a n  h i s  t e s t i m o n y  w i t h  the m i n e r ' s

o p p o s i t i o n  to t h e  r e q u i r e d  l e a s i n g  o f  m i n e r a l  d e p o s i t s  in

a l l  s t a t e  lands:

F o l l o w i n g  is the s t a t e m e n t  o f  the A l a s k a  
M i n e r s  A s s o c i a t i o n  r e l a t i v e  to m a n d a t o r y  
l e a s i n g  of m i n e r a l  r i g h t s  on all lands 
r e s e r v e d  to the n e w  S t a t e  of  A l a s k a .

* * * * *

W e  b e l i e v e  that the w e l l - i n t e n d e d  a c t i o n s  
c o n t a i n e d  in  the e n a b l i n g  l e g i s l a t i o n  w i l l  
h a v e  a n  a d v e r s e  e f f e c t  a n d  th a t  mandate ry 
l e a s i n g  of m i n e r a l  r i g h t s  b y  the n e w  S c a t e  
o f  A l a s k a  u n d e r  Che c o n d i t i o n s  i m p o s e d  
w o u l d  i r r r p a r a b l y  d a m a g e  the d e v e l o p m e n t  
of  A l a s k a ' s  m i n e r a l  r e s o u r c e s .  As a 
r e s ult, it w o u l d  for m a n y  y e a r s  r e d u c e  
t a x  r e c e i p t s  a n d  o t h e r  S t a t e  r e v e n u e  f r o m  
the m i n e r a l  i n d u s t r y .

* * * * *

W e  b e l i e v e  that the L e g i s l a t u r e  o f  the 
S t a t e  o f  A l a s k a  s h o u l d  be a l l o w e d  co 
d e c e r m i n e  che d i s p o s i t i o n  of che m i n e r a l  
r i g h t s  on  a l l  S c a t e  l ands e x c e p t  chose 
s p e c i f i c a l l y  r e s e r v e d  for s c hools. Thus 
they c o u l d  o f f e r  a d d i t i o n a l  i n c e n t i v e  to 
e n c o u r a g e  the s e t t l e m e n t  of S t a t e  land 
a n d  che d e v e l o p m e n c  o f  its r e s o u r c e s  b y  
m a k i n g  it a v a i l a b l e  for m a x i m u m  use 
c o n s i s t e n t  w i t h  the p u b l i c  interest.

We s h o u l d  like to p o i n t  out that even 
u n d e r  the p r e s e n t  s i m p l e  and t i m  - 
h o n o r e d  s y s t e m  o f  d i s c o v e r y  a n d  location, 
the m i n e r a l  i n d u s t r y  in A l a s k a  has 
d e c l i n e d ,  r a t h e r  t h a n  a d v a n c e d ,  in the 
last decade.

Th e  s e v e r a l  b i l l s  i n t r o d u c e d  to dace in 
the S 5 t h  C o n g r e s s  h a v e  in c o m m o n  that 
A l a s k a  is e n t i t l e d  co select, w i t h i n
25 y ears a f t e r  a d m i s s i o n ,  1 0 3 , 3 5 0 , 0 0 0  j
acres of  land. ,

m m



A l l  l a n d  so c l a i m e d  s h a l l  h a v e  the 
m i n e r a l  d e p o s i t s  r e s e r v e d  to the State 
a n d  it shall b e  m a n d a t o r y  th a t  the State 
l e a s e  the m i n e r a l  rights; f o r f e i t u r e  of 
r i g h t s  c o u l d  r e s u l t  if d i s p o s e d  o f  
c o n t r a r y  to the p r o v i s i o n s  i n  the bills.

H e a r i n g s  b e f o r e  the H o u s e  S u b c o m m i t t e e  on T e r r i t o r i a l  and 

In s u l a r  A f f a i r s  of the C o m m i t t e e  o n  I n t e r i o r  a n d  Insular 

A f f a i r s  o n  S t a t e h o o d  for Alaska, 8 5 t n  Cong., 1st Sess., 216- 

217 (March 15, 1957) (’’Hear i n g s " )  . Mr. F r a n k l i n  u r g e d  that 

" [ d ] i s p o s i t i o n  of m i n e r a l  ri g h t s  o n  state c l a i m e d  lands 

s h o u l d  be left to the d i s c r e t i o n  of the S t a t e  l e g i s l a t u r e  in 

c o n f o r m i t y  w i t h  p r o v i s i o n s  c o n c e r n i n g  this subject in the 

S c ate c o n s t i t u t i o n . "  H e a r i n g s  at 220.

At one point, the c o m m i t t e e  e n g a g e d  in an e x t e n­

sive d i s c u s s i o n  w i t h  Mr. F r a n k l i n  c o n c e r n i n g  p o s s i b l e  m o d i­

fica tions of the p r o p o s e d  section. T h e  m o d i f i c a t i o n  w o u l d  

d i s t i n g u i s h  b e t w e e n  lands that w e r e  k n o w n  or b e l i e v e d  to be 

v a l u a b l e  for m i n e r a l s  a n d  lands n o t  b e l i e v e d  to be v a l u a b l e  

for m i n e r a l s  as a b a sis for d e c i d i n g  w h i c h  lands h a d  to be 

l e a s e d  and w h i c h  lands c o u l d  be t r a n s f e r r e d  by pa t e n t  or 

a l l o w e d  to be m i n e d  by c l a i m - s t a k i n g :

MR. ASPTNALL. Now, do I u n d e r s t a n d  
that if A l a s k a  is g i v e n  s t a t e h o o d  and 
100-plus m i l l i o n  acres of land or m o r e  
or less are sec a s i d e  for the use of 
the State, y o u  w i s h  the lands to be so 
t r a n s f e r r e d  to the n e w  S t a t e  of Alaska, 
so chat the S t a t e  of A l a s k a  can issue 
p a t e n t s  for m i n i n g  cl a i m s  r a t h e r  chan 
by l e a sing p r o c e d u r e s  as p r o v i d e d  u n d e r  
the L e a s i n g  Act of 1920; is that correct?

-31-
B



MR. F R A N K L I N .  I s h o u l d  l i k e  the S t a t e  
o f  A l a s k a  to b e  e n a b l e d  o r  a l l o w e d  to 
d i s p o s e  of t h o s e  l a n d s  o r  m i n e r a l  
r i g h t s  u n d e r  the f o r m  o f  l e a s i n g  by 
sa l e  o r  o t h e r  m e t h o d ,  as l o n g  as 
a d e q u a t e  c o m p e n s a t i o n  h a s  b e e n  r e c e i v e d ,  
b u t  n o t  r e l e g a t e d  o n l y  to l easing.

H e a r i n g s  at  221. ..

T h e  M i n e r a l  L e a s i n g  A c t  o f  1 9 2 0  h a d  o n e  p r o c e d u r e

for l a nds k n o w n  o r  b e l i e v e d  to b e  c a p a b l e  of  c o n t a i n i n g

c o m m e r c i a l  q u a n t i t i e s  o f  m i n e r a l s  ( " c o m p e t i t i v e  l e a s i n g " ) ,

a n d  a n o t h e r  p r o c e d u r e  for o t h e r  a r e a s  . ( " n o n - c o m p e t i t i v e

l e a sing"). */ The c o m m i t t e e  r e s u m e d  to this q u e s t i o n

l a t e r :

MR. ABBOTT. 3 u t  y o u  t h e n  s a y  o r  i m ply 
that y o u  c o u l d  o u t l i n e  a 50 m i l l i o n  or 
60 m i l l i o n  ac r e  a r e a  in the n e w  S t a t e  
o f  A l a s k a  w h i c h  w o u l d  b e  k n o w n  to be 

m i n e r a l i z e d  or p r o s p e c t i v e l y  v a l u a b l e  
f or m i n e r a l s .

Is that n o t  the e f f e c t  o f  y o u r  s t a t e­
ment?

MR. FRANK L I N .  Yes, sir.

MR. A B B O T T . A n d  i n  a s e n s e  y o u  are 
o b j e c t i n g  to a m i n e r a l  l e a s i n g  p r o v i s i o n  
alone, are y o u  not?

MR. FRANKLIN. Yes; m a n d a t o r y  l e a s i n g  alone.

*/ F o r  o i l  m d  gas, the requiremer.es d i f f e r e d  d e p e n d i n g  
o h  w h e t h e r  the lanes c o v e r e d  a " k n o w n  g e o l o g i c  s t r u c t u r e  
of a p r o d u c i n g  oil a n d  gas f i e l d . "



MR. ABBO T T .  M a n d a t o r y  leasing. B u t  y o u  
a r e  f a m i l i a r  w i t h  t h e  h i s t o r y  o f  b o t h  the 
l i n i n g  l a w  a n d  t h e  M i n e r a l  L e a s i n g  Act o f  
1920, a n d  t h e  d i f f e r e n c e s ?

It is true, is it not, t h a t  the m i n i n g  l a w  
e n v i s a g e s  a n d  to t h i s  d a y  p r o v i d e s  for a 
p a t e n t  s y s t e m  b a s e d  o n  e x p l o r a t i o n ,  d i s­
covery, a n d  the p o s t i n g  o f  a location, 
c o m p l i a n c e  w i t h  the l o c a l  r e c o r d i n g  l a w s , 
d o i n g  a n n u a L  a s s e s s m e n t  w o r k ,  a n d  t h e r e­
a f t e r  g o i n g  t o . p a t e n t ?

MR. F R A N K L I N .  Yes.

MR. ABBOTT. T h a t  p r i o r  to 1 9 2 0  o n  oil 
a n d  gas lands o n  the p u b l i c  d o m a i n  there 
w a s  a p a t e n t  ystem. Is th a t  correct?

MR.. F R A N K L I N .  I a m  n o t  f a m i l i a r  w i t h  oil 
a n d  gas at all.

MR. ABBOTT. Well, I t h i n k  the c o m m i t t e e  
m e m b e r s  w i l l  u n d e r s t a n d  t h a t  that was the 
h i s t o r y .  W i t h  the enactment, o f  the 1920 
M i n e r a l  L e a s i n g  Act, C o n g r e s s  : 'id that
in areas w i t h i n  k n o w n  g e o l o g i c   s t r u c t u r e s
p r o d u c i n g  o i l  a n d  0 as in p a y i n g  q u a n t i t i e s , 
and, as i n t e r p r e t e d  f r o m  l a n g u a g e  i n  the 
act, p r o s p e c t i v e l y  v a l u a b l e ,  the U n i t e d  
S t a t e s  a g e n c i e s  w o u l d  be l i m i t e d  to i s s u i n g  
leases, not: p a t e n t s  b u t  leases.

MR. FRANK L I N .  This w a s  o n  o i l  a n d  gas?

MR. A3B0 T T .  T h a t  ii 2EL o i l  a n d  gav. But 
the m e a s u r e  w a s  " a r e a s  k n o w n  Cjd b_- v a l u a b l e .11 
Aac\ h e r e  y o u  h a v e  m a d e  the s t a t e m e n t  that 50 
to '60 m i l l i o n  acres a r e  k n o w n  to he v a l u a b l e 1 
or p r o s p e c t i v e l y  v a l u a b l e  for mil, .ral d e v e l o p­
m e n t ! W o u l d  y o u  sea a n y  v a l u e  in Lne' c o m­
m i t t e e  c o n s i d e r i n g ,  ‘in l i g h t  o f  the p r o v i s i o n s  
in the b i l l , w h a t  p e r s u a d e d  C o n g r e s s  to e n a c t  
the 1920 act, w h e r e  the b a s i s a n d  m e a s u r e  w a s ; 
A r e  t h e v  k n o w n  to_ be va l u a b l e ror m i n e r a ls?
Y o u  y o u r s e l r  ha v e  made' the s t a t e m e n t  th a t  
t h e s e  areas are k n o w n  to be v a l u a b l e  for or 
a re in a n y  c a s e  p r o s p e c t i v e l y  v a l u a b l e  f o r  
m i n e r a l s .



T h e  p r e v i o u s  e n a b l i n g  a c t s  h a v e  d o n e  v e r y  m u c h  
the s a m e  t h i n g  t h a t  is s u g g e s t e d  h e r e  for 
A l a s k a ,  w i t h  t h e  one p o s s i b l e  e x c e p t i o n  to 
w h i c h  y o u  p o i n t , a n d  t h a t  is y o u r  i n t e r p r e­
t a t i o n  th a t  unt'j.1 the d e t a i l e d  s u r v e y  was 
c o m p l e t e d  y o u  w o u l d  n o t  a c h i e v e  title. Y o u  
a r e  n o t  s a y i n g  t h a t  y o u  c o u l d  n o t  a c h i e v e  
r i g h t s  u n d e r  o r  for e n t r y  p r i o r  to survey, 
a r e  you?

MR. F R A N K L I N .  Yes. W e  c o n t e n d  th a t  the 
c l a i m i n g  b y  t!-e S t a t e  w i l l  a u t o m a t i c a l l y  
e l i m i n a t e  a n y  u s e  o f  th a t  l a n d  u n t i l  the 
s u r v e y  is made, b e c a u s e  t h e r e  is no  c l a r i f y i n g  
language.

MR. A B B O T T .  W e l l ,  h o w  do y o u  acc o u n t ,  Mr.
F r a n k l i n ,  f o r  the f a c t  that t h ese lands h a v e  
n o t  b e e n  e n t e r e d  a n d  l o c a t e d  if th e y  are k n o w n  
to be v a l u a b l e  for m i n e r a l s ?  A r e  y o u  s a y i n g  
chat it is k n o w n  t h a t  t h e s e  50 or 60 m i l l i o n  
acres are k n o w n  to b e  v a l u a b l e  for m i n e r a l s , 
a n d  yet no one has g o n e  out u n d e r  the m i n i n g  
law a n d  s t a k e d  o u t  a l o c a t i o n  and m a d e  a claim?

MR. F R A N K L I N .  I s a y  chat t h e y  h a v e  p o t e n t i a l  
value. I i n t e n d e d  that, w h e t h e r  I s a i d  it or 
not. But w e  are l o o k i n g  at this t h i n g  fr o m  
the s t a n d p o i n t  o f  a c o u p l e  tf h u n d r e d  years 
at least. A n d  w h a t  lies t h e - a  u n d e r  the soil 
’ stil l  y e t  to be d i s c o v e r e d .

I p e r s o n n a l l y  h a v e  g r e a t  f a i t h  in the d e v e l o p­
m e n t  or A l a s k a ' s  m i n i n g  a n d  m i n e r a l  r e s o u r c e s .

MR. ABBOTT. B u t  Mr. F r a n k l i n ,  do y o u  not
t h i n k  that che p e o p l e  in y o u r  i n d u s t r y  in 
A l a s k a  a n d  che p e o p l e  w h o  w o u l d  s u c c e e d  to 
che p o s i t i o n  of or a c t u a l l y  c o m p l e m e n t  
the p o s i t i o n  of che B u r e a u  o f  M i n e s  a n d  
B u r e a u  of  L a n d  .Ianagemenc in A l a s k a  today, 
w o u l d  act just che w a y  t h e y  do in the 11 
p u b l i c  la n d  S t a t e s  o f  the W e s t  u n d e r  the 
o i l  a n d  gas l e a s i n g  provis i o n s ' 1 A  p e r s o n  
comes ’.rco che c o n t r o l l i n g  a g e ncy, the 
B u r e a u  of  L a n d  M a n a g e m e n t ,  a n d  says, "We
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a r e  f i l i n g  a n  a p p l i c a t i o n  o n  lands b e l i e v e d  
to b e  v a l u a b l e  b y  r e a s o n  o f  s e i s m i c  s u r v e y s , 
o r  i n  a n y  case, g e o l o g i c  a n d  g e o p h y s i c a l  
p r o s p e c t i n g . "  A n d  w i t h  the i n t e r e s t  
s h o w n  i n  t h o s e  lands, the lands are c l a s s i­
fi e d  b y  the B u r e a u  o f  L a n d  M a n a g e m e n t .  P r e t t y  
m u c h  the same t h i n g  would, b e  done i n  A l a s k a  
if i n t e r e s t  w e r e  e x p r e s s e d  in a g i v e n  area; 
w o u l d ' i t  not?

MR. FRANKLIN. Well, w h y  not, let the 
d e c i s i o n  as to h o w  to d i s p o s e  of those 
lands r e s t  w i t h  the S t a t e  l e g i s l a t u r e  
r a t h e r  t h a n  q u a l i f y i n g  the e n a b l i n g  
l e g i s l a t i o n  so. t h a t  t h e y  h a v e  no o t h e r  
choice.

I feel q u i t e  sure th a t  t h e  l a n d  division, 
o r  w h a t e v e r  is u l t i m a t e l y  set up, w i l l  
p r o b a b l y  go a l o n g  the lines of leasing.
But if, in t heir discre t i o n ,  the S t ate 
l e g i s l a t u r e  s h o u l d  fe e l  that it m i g h t  be 
o f  m o r e  a d v a n t a g e  to h a v e  some o t h e r  
system, w h y  n o t  let us do i': that way?
B e c a u s e  w e  u n d e r s t a n d  o u r  local p r o b l e m s  
m u c h  better, I u n d e r s t a n d ,  t h a n  t h e y  can 
b e  u n d e r s t o o d  f r o m  h e r e  at this point, 
b e c a u s e  w e  are l o o k i n g  a h e a d  so far.

* * * * *

MR. A3B0TT. To b o i l  it down, if C o n g r e s s  
is g o i n g  to p u t  a p r o v i s i o n  in for di s p o s a l  
of  t h ese m i n e r a l s ,  y o u  b e l i e v e  that it 
s h o u l d  i n c l u d e  p r o v i s i o n s  for p a t e n t  or 
sale?

MR. FRANKLIN. Yes sir.

MR. ABBOTT. A n d  do I r e a d  y o u  p o s i t i o n  
c o r r e c t l y  that y o u  w o u l d  p r e f e r  that it be 
l e f t  to the State?

MR. FRANKLIN. Yes, sir.
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MR. PILLON. I w o n d e r  i f  che c o u n s e l  c o u l d  
c l e a r  up o n e  p o i n t  f o r  me. In the e v ent 
that a c l a i m  w e r e  m a d e  b y  the S t a t e  of 
A l a s k a  to a t e r r i t o r y  o f  s a y  500 sq u a r e  
miles, a n d  we  w e r e  a w a i t i n g  the s u r veys to 
be m a d e  p e n d i n g  t h e  t u r n i n g  o v e r  of  t h e s e  
l ands to the S t a t e  o f  A l a s k a ,  w o u l d  the 
F e d e r a l  G o v e r n m e n t  be in a p o s i t i o n  at chat 
time to g r a n t  the r i g h t  to e x p l o r e  for 
m i n e r a l s , co w o r k  for m i n e r a l s , o r  w o u l d  
th a t  c l a i m  a u t o m a t i c a l l y  stop the F e d e r a l  
G o v e r n m e n t  f r o m  f u r t h e r  i s s u a n c e  o f  any 
m i n e r a l  r i g h t s ?

MR. A 3 B 0TT. Well, I b e l i e v e  the l a n g u a g e  
m a k e s  it clear, Mr. P i l l o n ,  that as of 
the date of  s e l e c t i o n  —  a n d  as I r e a d  che 
act t h ere is no s u c h  t h i n g  as t e n t a t i v e  
s e l e c t i o n  or t e n t a t i v e  s e g r e g a t i o n  for 
p o s s i b l e  s e l e c t i o n ;  the n e w  S t a t e  w o u l d  
e i t h e r  h a v e  co e l e c t  to s e l e c t  this 500 
s q u a r e  miles, or it w o u l d  c o n t i n u e  to be 
o p e n  as vacant, u n a p p r o p r i a t e d ,  u n r e s e r v e d  
p u b l i c  d o m a i n  to che M i n e r a l  L e a s i n g  Act 
e n t r y  a n d  m i n i n g  l a w  ent r y .  F r o m  the 
m o m e n t  o f  s e l e c t i o n , n o t  u n l i k e  our 
p r e s e n t  system, 1 a s s u m e  t h a t  A l a s k a 1s 
laws w i l l  h a v e  p r o v i d e d  for an  e n t r y  
s y s t e m , a r e q u e s t  cor c l a s s i r i c a c i o n , 
as it n o w  st a n d s  u n d e r  m i n e r a l  l e a s i n g .

If Mr. F r a n k l i n 1s r e c o m m e n d a t i o n s  w e r e  to 
be f o l l o w e d , t h e n  T  a s s u m e  that if che 
s e l e c t i o n  had b e e n  m ace, th e n  as o f  che 
d a c e  of s e l e c t i o n  e n t r y  c o u l d  be m a d e  
for p a t e n t  o r  l e a s i n g , a n d  p r o v i s i o n  
m i g h t  be m a a e  for b o t h ; that if che 
T e r r i t o r y  d e t e r m i n e d  ch a t  the a r e a  was 
not k n o w n  to be v a l u a b l e  for m i n e r a l s  -- 
or che S t a t e , * T  s h o u l d  s a y  -- t h e n  p r o­
vi s i o n  w o u l d  be m a d e  for the p a t e n t  e n t r y , 
that is, e n t r y  l o o k i n g  co p a t e n t  b a s e d
u p o n  cis c o v e r y .



I f , however, the g e o l o g i c a l  experts in 
the S t ate g o v e r n m e n t  d e t e r m i n e d  it to be 
prospective~.y v a l u a b l e , it m i g h t  we l l  be 
that y o u  w o u l d  h a v e  a m i n e r a l  leasing 
a p p r o a c h , j u s t  as w e  do u n d e r  the 1920 
M i n eral L e a s i n g  Act.

MR. PILLON. D o j s  that c l a r i f y  it? It 
does n o t  to me, b e c a u s e  it is too 
involved. I j u s t  c a n n o t  f o l l o w  it.

H e a r i n g s  at 223-2'.6 (emphasis a d  led) .

U n d e r  Mr. A b b o t t’s u n d e r s t a n d i n g  of Mr. Franklin's p r o p o s e d  

change, lands not c l a s s i f i e d  o r  k n o w n  as b e i n g  v a l u a b l e  for 

m i n e r a l s  c o uld go to patent; t h a t  s u g g e s t i o n  was n o t  followed. 

Mr. Fra n k l i n ' s  e f f o r t s  to d e l e t e  the m a n d a t o r y  l e a s i n g  

r e q u i r e m e n t s  were in vain: 6 (i) r e m a i n e d  unchanged.

Mr. F r a n k l i n  was successful, h o w e v e r  in m a k i n g  

a n o t h e r  suggestion. H e  a d v o c a t e d  for the inclusion o f  a n  express 

p r o v i s i o n  all o w i n g  the state to d i s p o s e  of lands p r i o r  to 

the i s suance of p a t e n t s .  This furt h e r  suggestion w a s  part 

of the dis c u s s i o n  quot -d above. Earlier, Mr. F r a n k l i n  

s u g g e s t e d  adding a p r o v i s i o n  to the s t a t e h o o d  act s i m i l a r  to 

that in the A l a s k a  M e n t a l  H e a l t h  Act, w h i c h  w o u l d  p r o v i d e  

" F o l l o w i n g  the s e l e c t i o n  o f  lands . . . but prior to the 

i s s u a n c e  of final patent, the t e r r i t o r y  shall be a u t h o r i z e d  

to lease and to m a k e  c o n d i t i o n a l  sales of  such s e l e c t e d  

lands." Hearings at 225. S i n c e  p a t e n t  w o u l d  not i s sue 

u n t i l  perim e t e r  s u r v e y s  w e r e  made, and surveys in A l a s k a  

c o u l d  take years, the a b i l i t y  to a c q u i r e  mining r i g h t s  m i ght 

be u n c e r t a i n  w i t h o u t  an  e x p r e s s  p r o v i s i o n  giving the state 

a u t h o r i t y  to a l l o w i n g  m i n i n g  p r i o r  to r e c e i p t  of patent.



B u t  in t h e  f i n a l  p r o v i s i o n ,  the a b i l i t y  o f  the

s t a t e  to c o n d i t i o n a l l y  l e a s e  m i n e r a l  d e p o s i t s  was c h a n g e d

f r o m  the t i m e  o f  s e l e c t i o n  to the t i m e  of  t e n t a t i v e  a p p r o v a l .

6(g) n o w  re a d s ,  in p e r t i n e n t  p a r t :

F o l l o w i n g  the. s e l e c t i o n  o f  l a nds 
b y  the s t a t e  a n d  t h e  t e n t a t i v e  a p p r o v a l  
of  su c h  s e l e c t i o n  b y  t h e  s e c r e t a r y  
o r  his d e s i g n e e ,  b u t  p r i o r  to the 
i s s u a n c e  o f  f i n a l  p a t e n t ,  t h e  s t a t e  
is h e r e b y  a u t h o r i z e d  to e x e c u t e  c o n­
dit i o n a l  l e a s e s  a n d  to m a k e  c o n d i­
ti o n a l  s a l e s  o f  s u c h  s e l e c t e d  lands.

W h e n  H o u s e  b i l l  7999 (the s t a t e h o o d  bill) r e a c h e d

the f l o o r  o f  the h o u s e ,  t h e r e  w a s  e x t e n s i v e  debate o n  its

m e r i t s .  3 e s i d e s  the c o n c e r n  a b o u t  the a b i l i t y  of  the s t a t e

\
to r a i s e  n e c e s s a r y  r e v e n u e s ,  t h e r e  w a s  a p p r e h e n s i o n  th a t  the

f e d e r a l  g o v e r n m e n t  w a s  g i v i n g  a w a y  v a l u a b l e  m i n e r a l s  to

the s t a t e  and that t h e  s t a t e  w o u l d  n o t  r e s p o n s i b l y  d e a l

w i t h  its lands. F o r  e x a m p l e ,  o n  M a y  27, 1958, the f o l l o w i n g

e x c h a n g e  t o o k  p l a c e  b e t w e e n  R e p r e s e n t a t i v e  O ' N e i l l  o f

M a s s a c h u s e t t s  and R e p r e s e n t a t i v e  O'I ien o f  N e w  York:

Mr. O ' N E I L L  . . . T h e r e  is a n o t h e r  group in the 
H o u s e  t h a t  is n o t  so b e n e v o l e n t  as the f i r s t  
group. T h e y  w a n t  to g i v e  a w a y  o n l y  101 m i l l i o n  
a cres of l a n d  a n d  the p r o p e r t y  w h i c h  b e l o n g s  to 
the p e o p l e  o f  the U n i t e d  S L a t a s .  The g e n t l e m a n  
f r o m  T e x a s  is r a t h e r  m i s e r l y  in his t h o u g h t s ;  he 
w a n t s  to g i v e  t h e m  o n l y  21 m i l l i o n  a c r e s .

If there is e v e r  g o i n g  to be a n o t h e r  Y a z o o  land 
scandal, i f  w e  are g o i n g  co m a k e  the b i g g e s t  
g i v e a w a y  in  che h i s t o r y  of  this Nation, l e t  us 
start w i t h  o n l y  21 m i l l i o n  a c r e s .  Please, let us 
n o t  go h o g w i l d  c o m p l e t e l y .



P e r s o n a l l y  I a m  i n  o p p o s i t i o n  to the bill. I am  
going to v o t e  a g a i n s t  it r e g a r d l e s s  of  w h a t  a m e n d m e n t  
is a d o p t e d  b e c a u s e  I h o n e s t l y  b e l i e v e  th a t  the 
min e r a l s  up there, the f i s h i n g  rights, the great 
forests u p  t h ere b e l o n g  to all the p e o p l e  of 
America. I do n o t  t h i n k  w e  h a v e  any r i g h t  to 
del e g a t e  to a h a n d f u l  o f  p e o p l e  in a l e g i s l a t u r e  
in A l a s k a  the a u t h o r i t y  to give aw a y  p r o p e r t y  that 
belongs to the p e o p l e  o f  Am e r i c a .

MR. O ' B R I E N  o f  N e w  York. Mr. Chairman, w i l l  the 
g e n t l e m a n  yield?

Mr. O'NEILL. I yield.

Mr. O ' B R I E N  o f  N e w  York. Is the g e n t l e m a n  aware 
that the S t a t e  of A l a s k a  w o u l d  get o n l y  4 0 0 , 0 0 0  
acres o f  all the t r e m e n d o u s  forest lands up there, 
the rest b e i n g  r e s e r v e d  b y  the U n i t e d  States?

Mr. O'NEILL. I h a v e  r e a d  the bill. I k n o w  that 
it said that they ha v e  a p e r i o d  of 25 or 50 years 
in w h i c h  to go in and p i c k  out lots o f  5,000 acres 
each.

Mr. O ' B R I E N  o f  N e w  York. E x c e p t  the forests.

Mr. O'NEILL. The g e n t l e m a n  knows a n d  I k n o w  that 
for the n e x t  25 y e a r s  those p e o p l e  w h o  are up 
there a f t e r  h a v i n g  m a d e  surveys are n o t  g o i n g  to 
take up the u s e l e s s  p r o p e r t y .  T h e y  are g oing to 
pick out the b e s t  property.

Mr. O ' B R I E N  o f  N e w  York. Is the g e n t l e m a n  f a m i l i a r  
w i t h  the T e a p o t  Do m e  s c a n d a l  w h e n  the l e a s i n g  was 
done u n d e r  the F e d e r a l  G o v e r n m e n t  and n o t  Che 
Scate g o v e r n m e n t ?

Mr. O ' N E I L L  C e r t a i n l y  I a m  f a m i l i a r  w i t h  chat.
But I C h i n k  in w r i t i n g  a b i l l  such as chis and 
k n o w i n g  w h a t  h a p p e n e d  in c o n n e c t i o n  w i t h  Te a p o c  
Dome a n d  the l e a s i n g  up Chere a n d  k n o w i n g  about the 
Yazoo s c a n d a l  and the l e a s i n g  a n d  Che sales made 
ac chat t i m e  Che c o m m i t t e e  s h o u l d  have w r i t t e n  
some s a f e g u a r d s  into a bill of this cype.

Mr. O ' B R I E N  o f  N e w  Y o r k .  D o e s  t h e  g e n c l e m a n  k n o w  
Chat C h e  S c a t e  o f  A l a s k a  m a y  n o t  s e l l  a s i n g l e  
foot o f  m i n e r a l  l a n d  b u t  m a y  o n l y  l e a s e  it?



Mr. O ' N E I L L  Yes, I h a v e  r e a d  the bill.

C o n g r e s s i o n a l  R e c o r d ,  Vol. 104, p. 9 6 1 0  (May 27, 1958). See 

a l s o , C o n g r e s s i o n a l  R e c o r d ,  Vol. 104 at 9341, 934 4 - 9 3 4 5 ,

93 6 1  (May 22, 1958) a n d  id. at 9 5 0 4  (May 26. 1958).

In r e s p o n s e  to c r i t i c i s m s  o f  the bill, a n d  p a r t i­

c u l a r l y  a b o u t  i n c l u d i n g  m i n e r a l  d e p o s i t s  i n  the t r a n s f e r  of 

! o v e r  100 m i l l i o n  a cres o f  land, D e l e g a t e  B a r n e t t  a d d r e s s e d

the H o u s e  o n  M a y  26, 1958, C o n g r e s s i o n a l  Rec. i, Vol. 104, 

at pp 9 5 1 4 - 9 5 1 6 .  In the c o u r s e  o f  t h e s e  r e m a r k s  he stated:

< Now, let us t u r n  to the p r o p o s i t i o n  of
m i n e r a l  gran t s .  H.R. 7999 p r o p o s e s  that 
the m i n e r a l s  as w e l l  as the s u r f a c e  s h o u l d  

' be t u r n e d  o v e r  to the S t a t e  o f  A l a s k a  in
the l a n d  t r a n s f e r s .  F r o m  w h a t  has b e e n  
s a i d  a n d  w r i t t e n  a r o u n d  h e r e  o n e  m i g h t  
b e l i e v e  ch a t  chis is che c r i m e  of  the c e n­
tury. L e t  us h a v e  a l o o k  at this s i t uation.
It d e s e r v e s  one. A l a s k a  is not, as w e  all 
know, b a s i c a l l y  d e p e n d e n t  u p o n  a g r i c u l -  

1 ture. T h i s  d e s p i t e  the f a c t  that G o v e r n­
me n t  e x p e r t s  w h o  h a v e  s u r v e y e d  its a g r i­
cu l t u r e  p o t e n t i a l s  e s t i m a t e  that 6 5 , 0 0 0  
s q u a r e  m i l e s  4 1 , 6 0 0 , 0 0 0  a c r e s - - a r e  s u i t­
abl e  for crop p r o d u c t i o n  a n d  for c u l t i v a­
tion and in a d d i t i o n  a n o t h e r  35 , 0 0 0  
s q u a r e  m i l e s  2 2 , ^ 0 0 , 0 0 0  a c r e s - - a r e  s u i t­
abl e  for g r a z i n g .  D e v e l o p m e n t  o f  these 
l a nds w i l l  come. 3 u c , v e r v  frankly, I do 

aj n o t  b e l i e v e  th a t  the time w i l l  e v e r  a r r i v e
h w h e n  a g r i c u l t u r e  p r o d u c t s  f r o m  A l a s k a

w i l l  be in d i r e c t  c o m p e t i t i o n  w i t h  chose 
f r o m  w h a t  are n o w  in "the 43 States. F u r­
ther, I c o n t e n d  t h e r e  is n o t h i n g  w r o n g  
w i t h  that. T h i s  is all to the good. It 
s e r v e s  co s t r e n g t h e n  the e c o n o m y  o f  o u r  
w h o l e  Nation. T h e  g e n c l e m a n  f r o m  N e w  

| Y o r k  (Mr. O ' B r i e n )  s u g g e s t e d  in his
o p e n i n g  s p e e c h  that in a c o m p a r a t i v e l y
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f e w  y e a r s  a f t e r  s t a t e h o o d  A l a s k a  w i l l  
h a v e  10 m i l l i o n  people. I h o p e  he is right. 
I n  a n y  case, A l a s k a  w i l l  h a v e  m a n y  m o r e  
p e o p l e  t h a n  it n o w  has a n d  w i l l  be r a i s i n g  
m u c h  m o r e  of  the f o o d  it c o n s u m e s  than 
it n o w  does. B u t  always, as I see it, there 
w i l l  be a n e e d  for i m p o r t a t i o n  of f o o d ­
stuffs. T h e y  w i l l  be p a i d  for b y  e x p o r t a­
tio n  of  o u r  n a t u r a l  r e s o u r c e s , r a w  o r  r e­
fined. A n d  that w i l l  be  m u t u a l l y  a d v a n­
tageous .

R i g h t  n o w  the fact is that the s u b­
sur f a c e  values, g e n e r a l l y  speaking, are 
m o r e  v a l u a b l e  th a n  the s u r face v a l u e s .
A l a s k a  has always b e e n  a m i n i n g  c o u n t r y  
a n d  there is a v e r y  s t r o n g  p o s s i b i l i t y  that 
the g r e a t  m i n i n g  b o oms c f  the pa s t  will 
fade into i n s i g n i f i c a n c e  w h e n  m a t c h e d  
a g a i n s t  w h a t  w e  b e l i e v e  is the c o m i n g  oil 
boom.

The s i t u a t i o n  n o w  is that g e n e r a l l y  
s p e a k i n g  a c i t i z e n  m a y  go u-: on pu b l i c  
d o m a i n  l a n d  in A l a s k a - - f e d e r a l l y  i w n e d  
la n d  that i s - - a n d  lo c a t e  a m i n i n g  c l a i m  
to w h i c h  h e  may, if he so desires, o b t a i n  
fee si m p l e  title. H e  m i g h t  fi n d  the r i c h­
est g o l d  m i n e  in the w o r l i  and be c o m e  
its a b s o l u t e  owner. And, p a r e n t h e t i c a l­
ly, as far as I a m  c o n c e r n e d  that is 
p e r f e c t l y  all right. It is in a c c o r d a n c e  
w i t h  A m e r i c a n  free e n t e r p r i s e  and o w n­
ersh i p  o f  property. O i l  a n d  gas lands 
may not, of  course, be o w n e d  outright.
T h e y  m a y  o n l y  be l e a s e d  fr o m  the F e d­
eral G o v e r n m e n t  u n d e r  the M i n e r a l  
L e a s i n g  A c t  o f  1920. The A l a s k a  s t a t e­
ho o d  bill is m u c h  m o r e  s t r i n g e n t  than 
F e d e r a l  laws. It p r o v i d e s  that the State 
m a y  n e v e r  sell m i n e r a l  righcs. It may 
o n l y  lease them. This p r o v i s i o n  was 
i n s e r t e d  w i t h  the t h o ught and ho p e  that 
future cit i z e n s  of the State or A l a s k a  
w o u l d  c o n t i n u e  to de r i v e  b e nerlts rrom 
the u t i l i z a t i o n  of t hese m i n e r a l s  through 
a l e a sing s y s t e m  ̂ T h e  p e o p l e  of A l a s k a  
are m i r d t u l  of the trust r e p o s e d  in 
the c o n s t i t u t i o n  for the s t a t e - t o - b e  a 
r e s o u r c e  a r t i c l e  w h i c h  meets e v e r y  test



w h i c h  m i g h t  b e  a p p l i e d  to it. A l r e a d y  
t h e i r  l e g i s l a t u r e  has e n a c t e d  w h a t  is 
n o w  c h a p t e r  184 S e s s i o n  L a w s  of A l a s k a ,
1957, l e g i s l a t i o n  c r e a t i n g  a D e p a r t m e n t  
o f  L a n d s  a n d  e s t a b l i s h i n g  the g r o u n d  
r u l e s  u n d e r  w h i c h  it w i l l  o p e r a t e .  I feel 
c o n f i d e n t  chat a n y  f a i r - m i n d e d  p e r s o n s  
d e v o t e d  to the p r i n c i p l e s  o f  c o n s e r v a t i o n  
w i l l  a p p l a u d  t h a t  law.

If it has n o t  a l r e a d y  b e e n  s a i d  it w i l l  
b e  said, u n d o u b t e d l y ,  t h a t  the p o l i c y  of 
g r a n t i n g  m i n e r a l  r i g h t s  to a n e w  S t a t e  
d e p a r t s  f r o m  t r a d i t i o n  a n d  f r o m  p r e c e­
dent. It is true th a t  m o s t  of  the W e s t e r n  
S t a t e s  w e r e  g i v e n  the s u r f a c e  of the la n d  
only. But any s u c h  s t a t e m e n t  w o u l d  n o t  
be l i t e r a l l y  true. T h e  O k l a h o m a  E n ­
ab l i n g  A c t  was. so p h r a s e d  as to g i v e  that 
S t a t e  its m i n e r a l s .  T h e  R e p u b l i c  was 
n o t  s h a t t e r e d  b y  w h a t  was d o n e  there 
a n d  I for one h a v e  n e v e r  h e a r d  chat 
O k l a h o m a  is co be r e p r i m a n d e d  a n d  c a s­
t i g a t e d  for its m a n a g e m e n t  o f  t hese m i n­
erals i n s t e a d  of h a v i n g  t h e m  e x c l u s i v e l y  
u n d e r  the j u r i s d i c t i o n  of W a s h i n g t o n  
w h i c h  I m a i n t a i n  is in c o n t r a d i c t i o n  co 
S t a t e s  rights.

T h e r e  is a n o t h e r  e l e m e n t  w h i c h  o u g h t  
co be c o n s i d e r e d  here. A  m a l a r i a l  
c h a n g e  in the a t t i t u d e  o f  che C o n g r e s s  
t o w a r d  the g r a n t i n g  of m i n e r a l  lands to 
the S t a t e s  ca m e  a b o u t  in 1928 ( s i c ) . A  bi l l  
th e n  e n a c t e d  a n d  s i g n e d  into l a w  p r o­
v i d e d  in e f f e c t  chat all g r a n t s  co che 
S tates o f  r.uaoered s e c t i o n s  in p l a c e  for 
che s u p p o r t  o f  p u b l i c  s c h o o l s  s h o u l d  e n­
com p a s s  s e c t i o n s  m i n e r a l  in c h a r a c t e r  
e q u a l l y  w i t h  s e c t i o n s  n o n m i n e r a l . T h a t  
r e p r e s e n t e d  m o r e  m o d e m  c h i n k i n g  on 
chis s u b j e c t  a n d  i n f l u e n c e d ,  o r  so I b e ­
lieve, the c o m m i t t e e s  w h i c h  o v e r  these 
m a n y  years h a v e  b e e n  c o n s i d e r i n g  A l a s­
ka  s t a t e h o o d  leg i s l a t i o n .

515 (emphasis added)



T h e  H o u s e  p a s s e d  H.R. 7999 o n  M a y  28, 1958, w i t h  

the S e n a t e  a p p r o v a l  c o m i n g  o n  J u n e  30, 1958. The S t a t e h o o d  

Act, P.L. 85-508, 72 Stat. 339 b e c a m e  e f f e c t i v e  J u l y  7,

1958, a n d  w i t h  s u b s e q u e n t  v o t e r  a p p r o v a l  and P r e s i d e n t i a l  

d e c l a r a t i o n ,  A l a s x a  b e c a m e  a s t ate o n  J a n u a r y  3, 1959.

III. D I S C U S S I O N  O F  L E G A L  Q U E S T i J N S  R A I S E D

A. THE 6 (i) L E A S I N G  R E Q U I R E M E N T  A P P L I E S  TO ALL 

S T A T E - S E L E C T E D  (6(a) A N D  (b)) L ANDS

1. S tate o f f i c i a l s  w e r e  i n c o r r e c t  in b e l i e v i n g  

the l e a s i n g  r e q u i r e m e n t  a p p l i e d  o n l y  w h e n  

the state h a d  sold or d i s p o s e d  of the s u r face 

i n t e r e s t .

A f t e r  the p a s s a g e  o f  the S t a t e h o o d  Act, state 

(then territorial) o f f i c i a l s  i n t e r p r e t e d  the l e a sing r e s t r i c­

tions as a p p l y i n g  o n l y  to lands w h e ^ e  the s u r f a c e  interest 

h a d  b e e n  disposed. On A p r i l  4, 1959, for example, Ph i l  R. 

Holdsw o r t h ,  then h o l d o v e r  t e r r i t o r i a l  coranissione: of mines 

and so o n  to be c o m e  the s t a te's first c o m m i s s i o n e r  of n a t u r a l  

resources, o f f e r e d  wh a t  was to b e c o m e  the state position.

-43-
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S e c c i o n  6(1) o f  P u b l i c  L a w  508 e n t i t l e d  
M i n e r a l  L a n d  G r a n t s  m a k e s  the f o l l o w i n g  s t a t e­
ment! " A l l  g r a n t s m a d e  o r  c o n f i r m e d  u n d e r  
this A c t  s h a l l  i n c l u d e  m i n e r a l  d e p o s i t s . "
T h i s  s e c t i o n  goes o n  to say that w h e n e v e r  the 
S t a t e  o f  A l a s k a  sells, grants, deeds, or 
p a t e n t s  a n y  o f  the m i n e r a l  l a nds so gra n t e d ,  
c o n v e y a n c e s  w i l l  " . . . . c o n t a i n  a r e s e r v a­
t i o n  to to the S t a t e  of all o f  the m i n e r a l s  
in the lands so sold, gr a n t e d ,  d e e ded, 
o r  p a t e n t e d ,  t o g e t h e r  w i t h  the r i g h t  to 
p r o s p e c t  for, mine, a n d  r e m o v e  t h e  s a m e . "
F r o m  this it c a n . b e  se e n  ch a t  lands 
s e l e c t e d  b y  che S t a t e  a n d  w h i c h  are n o t  
c o n v e y e d  to a s e c o n d  p a r t y  m a y  b e  c o n s i d e r e d  
S t a t e  p u b l i c  d o m a i n  land. T h e  p r e s e n t  
i n t e r p r e t a t i o n  of  S e c t i o n  6(i) o f  P u b l i c  
L a w  508 i n f e r s  th a t  the u s u a l  m i n i n g  r i g h t s  
c o n t i n g e n t  u p o n  d i s c o v e r y  a n d  a p p r o p r i a t i o n  
w i l l  a p p l y  o n  S t a t e  p u b l i c  d o m a i n  l ands che 
sa m e  as t h e y  p r e s e n t l y  a p p l y  o n  F e d e r a l  
p u b l i c  d o m a i n  l a nds w i t h i n  A l a s k a .  T h e  m a j o r  
d i f f e r e n c e  in che c a s e  o f  S t a t e  lands is 
that che o w n e r  o f  a n  u n p a c e n c e d  m i n i n g  c l a i m  
w i l l  • ,ot c o m e  co che S c a t e  for a p a t e n t  co 
that claim. S u c h  a c t i o n  w o u l d  c o m p e l  che 
S c a t e  co r e s e r v e  the m i n e r a l s  in that land 
Co che S c a t e  or its lessee. M i n e r a l  d e p o s i c s  
w h i c h  h a v e  b e e n  r e s e r v e d  to che S c a t e  in che 
c o n v e y a n c e  o f  lands as d e s c r i b e d  a b o v e  
" s h a l l  be s u b j e c t  co l e a s e  b y  che S c a t e  as 
C h e  S c a c e  L e g i s l a t u r e  m a y  d i r e c t . "  T h i s  
c o n c e p t  c l o s e l y  p a r a l l e l s  che p o l i c i e s  of 
P u b l i c  L a w  167 w h i c h  s e g r e g a c e s  che s u r f a c e  
r i g h t s  f r o m  s u b s u r f a c e  m i n e r a l  r i g hts.

P r e s e n t a t i o n  co che F o u r t h  A n n u a l  M i n i n g ,  M i n e r a l  and

P e t r o l e u m  C o n f e r e n c e ,  A n c h o r a g e ,  A l a s k a ,  A p r i l  4, 1959.

T h i s  " i n f e r e n c e "  w a s  i n c l u d e d  in c h e  f i r s c  A l a s k a

L a n d s  Act, 1959 A l a s k a  S e s s i o n  Laws, art. IX, ch. 169



S e c t i o n  1. D i s c o v e r y  a n d  A p p r o p r i a t i o n  
R i g h t s . E x c e p t  as h e r e i n  provided, all 
m i n e r a l s  w h i c h  are subj ect to l ocation 
u n d e r  the m i n i n g  laws of  the U n i t e d  
States, a n d  the m i n e r a l  lands in w h i c h  
th e y  are contained, s h a l l  be s u b j e c t  to 
discovery, a p p r o p r i a t i o n  a n d  l o c a t i o n  
u n d e r  the p r o v i s i o n s  o f  S e c t i o n s  47-3-9 
t h r o u g h  47-3-93, A C L A  1949, as amended.
In the case of tide a n d  s u b m e r g e d  lands, 
a n d  a c q u i r e d  lands k n o w n  to c o n t a i n  
s u c h  m i n e r a l s ,  o r  lands w h i c h  h a v e  b e e n  
sold, granted, deeded, or p a t e n t e d  r e s e r v­
ing s u c h  m i n e r a l s  to Alaska, the right to 
m i n e  and r e m o v e  su c h  m i n e r a l s  m a y  be 
a c q u i r e d  o n l y  b y  l e ase o n  s u c h  terms 
a n d  c o n d i t i o n s  as m a y  be r e c o m m e n d e d  
b y  the D i r e c t o r  a n d  a p p r o v e d  by  the 
C o m m i s s i o n e r .

This a p p r o a c h  has b e e n  c o n s i s t e n t l y  a d h e r e d  to 

since statehood, and is p r e s e n t l y  seen in the r e g u l a t i o n s  - 

11 A A C  86.135(b)

W e  are o f  the o p i n i o n  that, a l t h o u g h  longstanding, 

this i n t e r p r e t a t i o n  of 6(i) is incorrect. A  long sta n d i n g  

c o n t e m p o r a n e o u s  state i n t e r p r e t a t i o n  of  a f e d eral statute is 

of li t t l e  w e i g h t  */; h e r e  it is p a r t i c u l a r l y  suspect given 

the i n t e n s e  and a d v e r s e  s t ate fee l i n g s  a b o u t  the 6(i) r e s t r i c t i o n s .  

A l t h o u g h  the s t ate o f f : c i a l s  r e c o g n i z e d  that they could not 

issue a p a t e n t  that i n c l u d e d  the s u b s u r f a c e  estate, they 

a p p a r e n t l y  a t t e m p t e d  to r e s t r i c t  the a p p l i c a t i o n  of the 

l e a s i n g  lan g u a g e  to as n a r r o w  an i n t e r p r e t a t i o n  as possible. 

A l t h o u g h  t h eir goals m a y  h a v e  b e e n  laudable, the attempt to 

r e t a i n  the f e d eral c l a i m - s t a k i n g  s y s t e m  on state lands was 

p r e c l u d e d  by 6(i).

*/ See, generally, 2A S u t h e r l a n d  S t a t u t o r y  Construction, 
£ t h  ed. , §49.05 at pp. 238. 238-249.



A t  no ti m e  p r i o r  to t h e  p a s s a g e  o f  6(i) a n d  the 

S t a t e h o o d  A c t  w a s  this i n t e r p r e t a t i o n  o f f e r e d  o r  d i s c u s s e d .  

O n  the c o n t r a r y ,  as Mr. F r a n k l i n ’s t e s t i m o n y  shows a n d  as 

the c o m m i t t e e  r e p o r t s  state, the 6(i) r e s t r i c t i o n  w a s  u n d e r­

s t o o d  as a p p l y i n g  to all m i n e r a l  lands.

T h e  s t a t e  o f f i c i a l s '  p o s i t i o n  r e s t s  u p o n  d i s t i n­

g u i s h i n g  b e t w e e n  a " p a t e n t "  s y s t e m  a n d  a " c l a i m - s t a k i n g "  

system; n a m e l y ,  that the 6(i) r e s t r i c t i o n  o n l y  a p p l i e d  to 

p r e v e n t - a  p a t e n t  f r o m  i s s u i n g  to m i n e r a l  lands, n o t  to 

c l a i m - s t a k i n g .  C o n g r e s s ,  u n d e r  this view, o n l y  i n t e n d e d  

l e a s i n g  co a p p l y  to l a n d s  w h e r e  che s u r f a c e  was h e l d  by 

o t h e r s  w i t h  p e r m a n e n t  rights.

3ut this a p p l i c a t i o n  o f  che o(i) r e s t r i c t i o n  w o u l d  

r e s u l t  in a s y s t e m  p r a c t i c a l l y  i d e n t i c a l  co the f e d e r a l  

" p a t e n t "  system. U n d e r  che f e d e r a l  system, the o n l y  land 

o p e n  to c l a i m - s t a k i n g  w a s  u n o c c u p i e d  land, w h e r e  no one el s e  

h e l d  s u p e r i o r  r i g h t s . S e e , e . g . , R a n c h e r ' s  E x p l o r a t i o n  

a nd D e v e l o p m e n t  C o . v. A n a c o n d a  C o ., 243 F. S u p p . 708,714 

(D. U t a h  1965). E v e n  u n d e r  the f e d e r a l  system, t h e r e f o r e  

c l a i m - s t a k i n g  was r e s t r i c t e d  to areas w h e r e  no o n e  h a d  a 

p r i o r  p e r m a n e n t  s u r f a c e  i n t e r e s t .

S e c ond, m e r e l y  p r e v e n t i n g  p a t e n t  does little, 

b o t h  p r a t i c a l l y  a n d  le g a l l y ,  to c h a n g e  the f e d e r a l  m i n i n g



scheme. The rights conveyed b y  discovery and location

gave, for all p r a c t i c a l  purposes, r i g h t s  i d e n t i c a l  to those 

c o n v e y e d  b y  patent. As the U n i t e d  S t a t e s  S u p r e m e  C o urt 

stated:

T h e  ru l e  is e s t a b l i s h e d  b y  i n n u m e r a b l e  
d e c i s i o n s  of this Court, a n d  of  state a n d  
l o w e r  f e d e r a l  c o u r t s , that w h e n  the l o c a­
tio n  o f  a m i n i n g  c l a i m  is p e r f e c t e d  u n d e r  
the law, it has the e f f e c t  o f  a grant by 
the U n i t e d  States of  the r i g h t  of p r e s e n t  
a n d  e x c l u s i v e  p o s s e s s i o n .  T h e  c l a i m  is 
p r o p e r t y  in the f u l lest s e n s e  of that term; 
a n d  m a y  be sold, t r a n s f e r r e d ,  mortgaged, 
a n d  i n h e r i t e d  w i t h o u t  i n f r i n g i n g  any right 
or title of the U n i t e d  S t a t e s . T h e  right 
of the o w n e r  is t a x a b l e  b y  the state; and 
is " r eal prope r t y "  s u b j e c t  to the lien of a 
j udgment r e c o v e r e d  a g a i n s t  the o w n e r  in a 
state or t e r r i t o r i a l  court. B e l k  v. Meagher,
104 U.S. 279, 283; M a n u e l  v. Wulff, 152 U.S.
505, 510-511; E l d e r  v. Wood, 208 U. S. 226,
232 B r a d f o r d  v. Morrison, 212 U.S. 389. The 
o w n e r  is n o t  r e q u i r e d  to p u r c h a s e  the c l a i m  
or secure p a t e n t  f r o m  the U n i t e d  States; but 
so long as he c o mplies w i t h  the p r o v i s i o n s  
of the m i n i n g  laws, his p o s s e s s o r y  r i g h t , 
for all p r a c t i c a l  p u r p o s e s  of o w n e r s h i p , is 
as good as t h o u g h  s e c u r e d  b y  p a t e n t .

W i l b e r  v. U n i t e d  States e x  rel K e r s h n i c , 208 U.S. 306, 316-317

(1930) (emphasis a d d e d ) .

But the p u r p o s e  of the 6(i) r e s t r i c t i o n  was to

impose s i g n i f i c a n t l y  s t r i c t e r  c o n t r o l s  over m i n e r a l  dis p o s a l

than u n d e r  the fede r a l  scheme. As D e l e g a t e  B a r t l e t t  stated

in the C o n g r e s s i o n a l  floor debate, "The A l a s k a  s t a t e h o o d

bill is m u c h  m o r e  s t r i n g e n t  t h m  f e d e r a l  laws. It provides

that the S tate m a y  n e v e r  sell m i n e r a l  r i g h t s . It may only

l e ase them" 104 C o n g r e s s i o n a l  R e c o r d  at 9515 (May 26,

1958)



T h e  p u r p o s e  o f  the l e a s i n g  s y s t e m  w a s  to p r o v i d e  c o n t i n u i n g  

s t a t e  c o n t r o l  o f  m i n e r a l s ,  to p r o v i d e  r e v e n u e  for the s tate 

t h r o u g h  r e n t a l  or r o y a l t i e s , a n d  to p r e v e n t  m i n e r a l s  f r o m  

b e i n g  " g i v e n  a way" to t h i r d  p a r t i e s .  A  l o o p h o l e  as l a r g e  as 

t he o n e  o f f e r e d  b y  e a r l y  s t a t e  o f f i c i a l s  is a n t i t h e t i c a l  to 

that p u r p o s e .

T h e r e f o r e ,  w e  b e l i e v e  th a t  the a p p r o a c h  o f f e r e d  b y  

s t a t e  o f f i c i a l s  in 1959 w a s  n o t  c o n t e m p l a t e d  b y  a n y o n e  p r i o r  

to the p a s s a g e  of  the S t a t e h o o d  Act. T h e  h i s t o r y  o f  the 

6(i) p r o v i s i o n ,  the S c h o o l  L a n d s  Act, the c o m m i t t e e  r eports, 

a n d  the e x p r e s s e d  p u r p o s e s  o f  che p r o v i s i o n s  lead us to che 

c o n c l u s i o n  that che l e a s i n g  r e q u i r e m e n t  a p p l i e s  co all 

m i n e r a l  lands, w h e t h e r  o r  n o t  the s t a t e  has p r e v i o u s l y  

d i s p o s e d  of  che s u r f a c e  i n t a r e s t .



2. " M i n e r a l  lands" as u s e d  in 6(i) means

all 6(a) a n d  (b) lands v a l u a b l e  for m i n e r a l s ,

no m a t t e r  w h e n  the m i n e r a l  c h a r a c t e r

m a y  b e c o m e  k n o w n

In our opinion, a c l o s e r  q u e s t i o n  is w h e t h e r  the

t e r m  " m i n e r a l  lands" in 6(i) r e s t r i c t s  the l e a s i n g  and

m i n e r a l  r e s e r v a t i o n  p r o v i s i o n s  to o n l y  certain, but not all,

6(a) a n d  6(b) lands. 6(i) states in part:

A l l  grants ma.de or c o n f i r m e d  u n d e r  this 
Ac t  s hall i n c lude m i n e r a l  deposits.
The grants of m i n e r a l  lands to the
S t a t e  o f  A l a s k a  u n d e r  s u b s e c t i o n s  (a)
a n d  (b) o f  this s e c t i o n  are ma d e  up o n
the e x p r e s s  c o n d i t i o n  that [the m i n e r a l s
be reserved] . . . .  M i n e r a l  deposits
in s u c h  lands shall be subj e c t  to lease . . . .

A l t h o u g h  state a d m i n i s t r a t o r s  n e v e r  to o k  this position, an

a r g u m e n t  c ould be m a d e  that the 6(i) r e s t r i c t i o n  applies

o n l y  to " m i n e r a l  lands" as that t e r m  was a p p l i e d  by case law

to p r e - 1 9 2 7  la n d  transfers; namely, la n d  w h i c h  was k n o w n  or

e x p e c t e d  to c o n t a i n  m i n e r a l s  at the time o f  transfer. If

this q u e s t i o n  was b e i n g  a n s w e r e d  for F e d e r a l / S t a t e  transfers

in 1926, u n d e r  the case law at that time, w e  w o u l d  be of the

o p i n i o n  that that i n t e r p r e t a t i o n  of " m i n e r a l  lands" w o u l d  be

appropriate.

But in the c o n t e x t  of the S c h o o l  Lands Act and the 

S t a t e h o o d  Act, we b e l i e v e  that the leas i n g  requirement, and 

the r e q u i r e m e n t  that mi n e r a l s  be r e s e r v e d  in any s a l e , 

ap p lies to 6(a) a n d  6(b) lands w h e t h e r  or not they are k nown 

or b e l i e v e d  to c o n t a i n  m i n e r a l s  at the time of their transfer 

to the state.
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U n d e r  the c a s e  l a w  a p p l i c a b l e  to s t a t e h o o d  grants

e n a c t e d  b e f o r e  the S c h o o l  L a n d s  Act, " m i n e r a l  la n d s "  m e a n t

la nds th a t  w e r e  k n o w n  o r  b e l i e v e d  to be v a l u a b l e  at the ti m e

t h a t  the s t a t e  h a d  p e r f o r m e d  a l l  a c t i o n s  r e q u i r e d  for it to

be e n t i t l e d  to the s t a t u t o r y  grant. T h i s  a p p l i c a t i o n  is a

j u d i c i a l  r u l e  f o r e c l o s i n g  i n quiry, a n d  is b a s e d  u p o n

c o n g r e s s i o n a l  i n t e n t  a n d  the d e s i r e  to a v o i d  i n e q u i t a b l e

a n d  u n f o r e s e e a b l e  t i t l e  d i s p u t e s .  T h e  r u l e  w a s  e x p l a i n e d  in

W y o m i n g  v. U n i t e d  S t a t e s , s u n r a ;

[The g r a n t e e s  w e r e  not] at l i b e r t y  
to s e l e c t  lands w h i c h  w e r e  t h e n  k n o w n  
to c o n t a i n  m i n e r a l s .  C o n g r e s s  d i d  not 
i n t e n d  to g r a n t  a n y  m i n e s  or m i n e r a l  lands 
. . . .  W e  say " l a n d s  t h e n  k n o w n  to c o n t a i n  
m i n e r a l , "  for it c a n n o t  be that C o n g r e s s  
i n t e n d e d  th a t  the g r a n t  s h o u l d  be r e n d e r e d  
n u g a t o r y  b y  a n y  f u t u r e  d i s c o v e r i e s  of 
m i n e r a l .  . . . T h e  t i t l e  was then to pass, 
a n d  it w o u l d  be an i n s u l t  to che g o o d  
f a i t h  of  C o n g r e s s  to s u p p o s e  chat it 
d i d  n o t  i n t e n d  th a t  the title, w h e n  it 
p a s s e d ,  s h o u l d  pa s s  a b s o l u t e l y ,  a n d  not 
c o n t i g e n t l y  u p o n  s u b s e q u e n t  d i s c o v e r i e s .
T h i s  is in a c c o r d  w i t h  che g e n e r a l  rule 
as to the t r a n s f e r  of t i t l e  co che p u b l i c  
lands of  the U n i t e d  States. In c a s e s  of 
h o m e s t e a d ,  p r e e m p t i o n ,  or  town sice 
e n t r i e s , the l a w  e x c l u d e s  m i n e r a l  l a n d s , 
b u t  it was n e v e r  d o u b t e d  chat che title, 
o n c e  p a s s e d ,  w a s  free f r o m  all c o n d i t i o n s  
o f  s u b s e q u e n t  d i s c o v e r i e s  of m i n e r a l .

255 U . S . a t  i99. ( Q u o t i n g  f r o m  S h a w  y. K e l l o g , 170 U.S.

312, 3 3 2 - 3 3 3  (1898)) T h e  c o u r t  w e n t  on co d e s c r i b e  h o w  this

g e n e r a l  rule a p p l i e d  to s t a t e  s e l e c t i o n s  p r i o r  to the S c h o o l



T h e  L a n d  D e p a r t m e n t  u n i f o r m l y  has 
r u l e d  that the ? ;ates a c q u i r e  a v e s t e d  
r i g h t  in a l l  s c h o o l  s ections in 
p l a c e  w h i c h  are not o t h e r w i s e  a p­
propr i a t e d ,  and n o t  k n o w n  to be 
m i neral, at the time they arr i d e n t i­
fie d  b y  the survey, ---  or at the date
o f  the grant, w h e r e  the s u r v e y  p r e­
cedes it, ---  r e g a r d l e s s  of w h e n  the
m a t t e r  b e c o m e s  a s u b j e c t  of i n q u i r y  
a n d  decision, a n d  that this right 
is n o t  d e f e a t e d  or a f f e c t e d  b y  a s u b­
sequent m i n e r a l  discovery.

255 U.S. at 500.

T h i s  ru l e  p r e v e n t s  i n q u i r y  into w h e t h e r  the land 

was k n o w n  to be  m i n e r a l  in n a t u r e  a f t e r  a c e r t a i n  date. The 

pu r p o s e  of this rule w a s  to p r e v e n t  the g r a n t o r  f r o m  s u b s e­

que n t l y  a t t e m p t i n g  to r e c o v e r  lands w h i c h  w e r e  thought to be 

u n c o n d i t i o n a l l y  tra n s f e r r e d .  It also was a p p l i e d  only w h e r e  

the land w h i c h  was t r a n s f e r r e d  was not k n o w n  to be m i n e r a l  

in c h a r a c t e r  at the time o f  the transfer.

But w e  q u e s t i o n  w h e t h e r  the rule is a p p l i c a b l e  

w h e r e  the tra n s f e r  of t i t l e  does not d e p e n d  up o n  a d i s t i n c t i o n  

b e t w e e n  m i n e r a l  a n d  n o n - m i n e r a l  land, w h e r e  the rule is not 

n e c e s s a r y  in. o r d e r  for t i tle to be u n a f f e c t e d  by sub s e q u e n t  

d i s c o v e r y  of minerals, a n d  w h e r e  the i n q u i r y  w o u l d  be 

m e a n i n g l e s s  in terms of the q u e s t i o n  o f  o w n e r s h i p  b e t w e e n  tne 

federal g o v e r n m e n t  and the state. Instead, the: p u r p o s e  of 

d e t e r m i n i n g  the m i n e r a l  n a t u r e  of the land is e n t i r e l y  

d i f f e r e n t  u n d e r  the 6(i) p r o v i s i o n  ---  it is to d e t e r m i n e  h o w

-SI -



the s t a t e  m a y  deal w i t h  its r e s o u r c s e  in a d i s p o s a l  of the 

p r o p e r t y  after t i t l e  has p a s s e d  f r o m  the f e d e r a l  g o v e r n m e n t  

to the state. T h e  p u r p o s e  o f  the r e s t r i c t i o n  w a s  to p r o m o t e  

s t a t e  c o n t r o l  o v e r  the m i n e r a l  d e p o s i t s ,  n o t  to f o r e c l o s e  

s t a t e  o w n e r s h i p .

I n  a d d i t i o n  the r u l e  w a s  b a s e d ,  in part, on  the 

r a t i o n a l e  t h a t  C o n g r e s s  c o u l d  n o t  h a v e  i n t e n d e d  that title 

be t r a n s f e r r e d  u p o n  the c o n d i t i o n  th a t  t h e r e  w o u l d  be no 

s u b s e q u e n t  d i s c o v e r y  o f  m i n e r a l s .  B u t  the S c h o o l  L a n d s  Act 

and the o(i) grant, in part, w e r e  m e a n t  to e l i m i n a t e  the 

p r o b l e m s  c a u s e d  b y  d i s t i n g u i s h i n g  b e t w e e n  lands k n o w n  to be 

v a l u a b l e  for m i n e r a l s  a n d  o t h e r  lands. T h e s e  p r o b l e m s  w e r e  

s o l v e d  b y  g r a n t i n g  the m i n e r a l  i n t e r e s t  to the states. T h e r e  

is no reason, a n d  w e  co n o t  ..elieve that C o n g r e s s  intended, 

to a p p l y  the r u l e  to r e s t r i c t i o n s  o n  the s t a t e ' s  s u b s e q u e n t  

h a n d l i n g  of the land. To i m p o s e  the r u l e  w o u l d  s h i f t  the 

v e r y  p r o b l e m  the l e g i s l a t i o n  w a s  i n t e n d e d  to s o l v e  f r o m  che 

p o i n t  of  f e d e r a l / s t a t e  t r a n s f e r  co che s t a t e / t h i r d  p a r t y  

t rans f e r .  F o r  if che r u l e  w e r e  to apply, t h e n  a t h ird 

p a r t y ' s  t i t l e  w o u l d  be c h a l l e n g a b l e  at any time o n  che basis 

that the l a n d  was known' to be m i n e r a l  at che time of t r a n s f e r  

f r o m  che e d e r a l  g o v e r n m e n t  to che scate.



W e  see n o  reason, a n d  do n o t  b e l i e v e  C ongress 

intended, to a p p l y  the r u l e  r e s t r i c t i n g  the a p p l i c a t i o n  of 

the t e r m  " m i n e r a l  lands" in a t o t a l l y  d i f f e r e n t  c o n t e x t  and 

in a m a n i e r  that w o u l d  c r e a t e  the v e r y  p r o b l e m s  the l e g i s­

la t i o n  that the p a r e n t  o f  the 6(i) p r o v i s i o n  (the School 

L a n d  Act) w a s  s u p p o s e d  to prevent. A  s i m i l a r l y  n a r r o w  

a p p l i c a t i o n  o f  the t e r m  " m i n e r a l  la n d s "  was d e l e t e d  fr o m  

e a r l i e r  v e r s i o n s  of the S t a t e h o o d  A c t  at the r e q u e s t  of 

t e r r i t o r i a l  o f f i c i a l s  ( a l t h o u g h  for a r g u a b l y  d i f f e r e n t  

r e a s o n ) , a n d  w e  are of the o p i n i o n  that it s h o u l d  not be 

implied. */

*/ As was stated, w e  do b e l i e v e  that the q u e s t i o n  is close 
a n d  t h a t  a l e g i m a t e  a n d  r e a s o n a b l e  a r g u m e n t  can be m a d e  to 
the contrary. In fact, the s tate h a s  a r g u e d  the above 
d e f i n i t i o n  of  " m i n e r a l  lands" in a p r i o r  case. See B rief of 
A p p e l l a n t  S t a t e  o f  A l a s k a  in S t a t e  v. Lewis, S u p r e m e  Court 
No*. 3039 at 4 0-46 (filed A u g u s t  16, 1976). The S u p r e m e  
Court d i d  n o t  r e a c h  the i s sue in its decision. State v.
Lex-;is, 559 P . 2d 630 (Alaska 1977) 'appeal dismissed, 532 
U.S. 901 (1977). In a d d i t i o n  to the a r g u m e n t s  p r e s e n t e d  
therein, a d d i t i o n a l  s u p p o r t  can be g l e a n e d  f r o m  Senate 
R e p o r t  1163, 85th Congress, 1st s e s s i o n  (August 29, 1957, 
p a g e ’2) a n d  one of the drafts of Art. VIII, sec. 11 o f  the 
A l a s k a  c o n s t i t u t i o n .  And, the o r i g i n a l  6(i) d r aft also 
i n t e n d e d  that a m i n e r a l / n o n - m i n e r a l  d i s t i n c t i o n  b a s e d  up o n  
k n o w n  c h a r a c t e r  at the time o f  t r a n s f e r  be applied.

But in r e v i e w i n g  the e n t i r e  his t o r y ,  the e x p r e s s e d  
pur p o s e '  of  the legi s l a t i o n ,  a n d  the p u r p o s e  of the rule 
f o r e c l o s i n g  i n q u i r y  into its k n o w n  n a t u r e  a f t e r  transfer, we 
b e l i e v e  that the b e t t e r  v i e w  is the one e x p l a i n e d  in the 
t e x t .



B. T H E  L E A S I N G  S Y S T E M  S E T  F O R T H  IN AS  3 8 . 0 5 . 1 8 5  
- 280 IS C O N S T I T U T I O N  L  A N D  A P P L I E S  T O  A L L  
6(a) A N D  6(b) L A N D S

S e c t i o n  6(i) l e f t  the c h o i c e  o f  a l e a s i n g  s y s t e m  

to t h e  s t a t e  l e g i s l a t u r e .  As Mr. S l a u g h t e r  of  the D e p a r t­

me n t  o f  the I n t e r i o r  stated,

T h e  A l a s k a  l e g i s l a t u r e  is left . . . 
w i t h  the u n t r a m m e l l e d  r i g h t  to f r a m e  its 
o w n  m i n e r a l  l e a s i n g  laws; it can, if it 
so c h o o s e s ,  e s t a b l i s h  p r i o r i t i e s  that w i l l  
t e n d  to k e e p  the s u r f a c e  a n d  m i n e r a l  
r i g h t  in the s a m e  h a n d s  a n d  can, in 
g e neral, fit the p r o v i s i o n s  of its 
m i n e r a l  l e a s i n g  s y s t e m  to w h a t e v e r  m a y  
be its c o n c e p t  of  the p u b l i c  i n t e r e s t .

S l a u g h t e r  m e m o r a n d u m ,  s u o r a , at 1C.

A c q u i s i t i o n  a n d  r e t e n t i o n  o f  m i n e r a l  r i g h t s  in 

A l a s k a  l a n d s  are g o v e r n e d  b y  the A l a s k a  L a n d  Act at AS 

3 3 . 0 5 . 1 8 5  - 280. T h e s e  s t a t u t e s  a p p l y  to r i g h t s  in " l o c a t -  

a b l e  m i n e r a l s " ,  or, m o r e  s p e c i f i c a l l y ,  " m i n e r a l s  w h i c h  on 

J a n u a r y  3, 1959, w e r e  s u b j e c t  to l o c a t i o n  u n d e r  the m i n i n g  

lars of the U n i t e d  S t a t e s . "  T h e s e  m i n e r a l s  i n c l u d e  m e t a l  

ores (gold, silver, and the like), a n d  h i g h - v a l u e  n o n -  

m e t a l l i c  m i n e r a l s  s u c h  as a s b e s t o s ,  h i g h  p u r i t y  l i m e s t o n e s ,  

b u i l d i n g  stone, m a g n e s i t e ,  a n d  s i l i c a  sand. T h e s e  are to be 

d i s t i n g u i s h e d  f r o m  w h a t  are t r a d i t i o n a l l y  t e r m e d  " l e a s a b l e  

m i n e r a l s , "  w h i c h  i n c l u d e  oil, n a t u r a l  gas, oil shale, a s­

phalt, b i t u m e n ,  coal, p h o s p a t e ,  sodium, p o t a s s i u m ,  and, by 

s t a t e  s t atute, sulfur. W h e t h e r  or n o t  f o u n d  o n  6(a) o r  6(b) 

lands, t h e s e  " l e a s a b l e "  m i n e r a l s  can o n l y  be a c q u i r e d  by 

lease. AS “3.0 5 . 1 3 5 - 1 8 1 .
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For "locatable" minerals, the statutes set up two 

basic methods, to acquire the right to extract and sell the 

minerals, each of which applies to different categories of 

state lands. One method is the staking of a mining claim 

under AS 38.05.195. That statute provides for claim-staking 

on lands open to mineral.location and rights are acquired 

simply by a valid discovery, location, and filing.. Once a 

proper filing has been made, and so long as there is compliance 

with the annual requirements of labor or improvements, the 

locator immediately gains "the exclusive right of possession 

and extraction of all minerals lying within the boundaries 

of his claim." AS 38.05.195.

Another method is to acquire a lease under 

AS 38.05.205. A valid mining claim on lands open to claim- 

staking must ba converted to a lease, upon request of the 

locator. AS 38.05.205(c‘.. On lands which are not open to 

claim-staking, an applicant must still discover, locate and 

file. On these lands, however, a valid filing only "initiates 

prior rights." After the director is notified, he must send 

the locator an application for s. lease, which must then be 

filed- by the claimant within 90 days. Only after executing 

the lease does '.he mineral lessee have "exclusive rights of



possession and extraction of all minerals . . . lying within

the boundaries of his lease." AS 38.05.205(a). 3ut prior

to che issuance of a lease, "minerals may not be mined and

marketed or used . . . except for a limited amount necessary

for sampling or testing." AS 38.05.205(a). The law also provides for

certain terms and conditions to be included in a mineral

lease. AS 38.05.205.

The next question is, co what lands do each of 

these methods apply. AS 38.05.1b5(a) states that "the 

director, with the approval of che commissioner, shall 

determine those lands from which mineral deposits may be 

mined only under lease and . . . chose lands which shall be 

closed to mining." This authority must be read in conjunction 

with the strictures of 6 (i) of the Statehood Act: namely,

that mineral deposits in 6(a) and 6(b) lands may only be 

mined pursuant to a lee.se. Thus, for 6(a) or 6(b) lands, 

che director's only option is to allow mining by Lease or to 

close chose lands to mining.

The director's discretion under AS 33.15.185(a) is 

further limited by AS 38.05.250, which provides that mineral 

deposits in tide or submerged lands may be prospected for by 

permit and extracted pursuant co a competitive or non­

competitive lease. Other lands, pursuant to AS 33.05.135(a), 

may either be closed to mining, mined by lease only or mined



pursuant to a mineral claim. */

One otbt- .distinction between leases and claims is 

whether annual Labor is required. For state land, it is 

only mining claims, and not.leases, which require annual 

labor for continued validity. Mineral leases, on the other 

hand, require only discovery, location, and filing to estab­

lish the prior right to the lease. AS 38.05.205. In fact, 

prior to a lease being issued, AS 38.05.205 would prevent 

extracting minerals.

AS 38.05.205(b), which provides that leasehold 

locations will accrue an annual rental of $200, against 

which labor may be credited whether or not the location 

is actually under lease, does not indicate to the contrary.

We believe that this section contemplates payment being due

upon award of the lease, and that a claimant need not make

payment or do any work until issuance of the lease. In

part, the scheme set up by AS 38.05.205(a) compels this

result. After a location has been recorded (thus perfecting , ̂ % \

*/ Provisions of other statutes dealing with particular 
categories of non 6(a) and (b) lands must also be consulted. 
E.g., AS 38.05.030(a) concerning leasing of university 
lands.
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the prior right to a lease), the potential lessee has only 

90 days in which to file his lease application with the 

director after receiving the application from the depart­

ment. Thus the only source of delay during which a yearly 

rental would be due would be the time taken by the depart­

ment in identifying the location, determining the correct­

ness of the filing, determining if the lands were open to 

leasing, and complying with applicable notice requirements. 

Until the department responded, the locator would have no 

justification for assuming, he had any claim or lease upon 

which he could prudently make improvements. Therefore, an 

initially valid location is sufficient to vest a locator 

with a prior right to a mining lease without performance of 

annual labor.

In summary, under existing law the only means by 

wnich a mining lease may be acquired is by discovery, loca­

tion, and filing under either state (AS 38) or federal (AS 

27) procedures. A discovery and appropriation automatically 

leads to the issuance of a mining lease. This approach 

forecloses competitive leasing. This scheme is similar to 

the mandatory leasing systems of a number of Western States. 

E . g . Arizona, (ARS § 27-231 - 230); Colorado, (Colorado 

P.evised Statutes .Annotated, §36-1-14-0); and Oregon, (ORS § 

273-551, 517.420). We are also of the opinion that non- 

compecitive leasing is constitutionally preferred in Alaska.



Article VIII, section 11 of the Alaska Constitution

provides that

Discovery and appropriation shall be 
the basis for establishing a right 
in . . . [locatable minerals]. Prior 
discovery, location, and filing as pre­
scribed by law. shall establish, a prior 
right to these minerals and also a 
prior right to . . . leases.

Although there may be some instances where competitive

leasing may be allowable, such as when a mining lease is

forfeited or returned to the state, the language Article VIII

section 11 indicates that non-competitive leasing of valuable

minerals is at least constitutionally preferred, if not

required. Since there is no statutory authorization for

competitive leasing of locatable minerals, however, we do

not need to decide that question at this time.

C C L A I M S  L O C A T E D  A F T E R  S T A T E  S E L E C T I O N  B U T
P R I O R  T O  T E N T A T I V E  A P P R O V A L  W I L L  BE V A L I D  U N D E R  
S T A T E  L A W  O N L Y  U P O N  T H E  S T A T E  R E C E I V I N G  T E N T ­
A T I V E  A P P R O V A L  A N D  S U B J E C T  T O  P A T E N T  O R  C L A S S I­
F I C A T I O N  O F  T H E  L A N D S .

O n e  p r o b l e m  t h a t  h a s  a r i s e n  s i n c e  s t a t e h o o d  is 

b a s e d  o n  the d e l a y  b e t w e e n  s t a t e  s e l e c t i o n  a n d  t e n t a t i v e  

a p p r o v a l .  U n d e r  6(g), as p r e v i o u s l y  m e n t i o n e d ,  the s t a t e
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does not ha.ve authority to grant or validate mining rights

until the state receives tentative approval. Therefore,

until the state receives tentative approval, mining

operations on these lands are governed by federal law.

A  claim located under federal law prior to state

selection is unaffected by the state selection. The first

proviso, in both 5(a) and 6(b) states:

That nothing herein contained shall affect 
any valid existing claim, location, or 
entry under the laws of the United States, 
whether for homestead, mineral, right- 
of-way, or other purpose whatsoever, or 
shall affect the rights of any such owner, 
claimant, locator, or entryman to the 
full use and enjoyment of the lands so 
occupied.

On the other hand, federal law prt . -s a valid location

under federal mining law- after state-selection by providing

that state selection segregates the land from mineral entry.

The applicable federal regulation provides:

Lands desired by the State under the 
regulations of this part will be segre­
gated from all appropriations based 
upon application or settlement and 
location, including locations under 
the mining laws, w~hen the State riles 
Tts application for selection in the 
proper office properly describing the 
lands.

43 CFR 2627.4(b) (emphasis added).



Therefore, locations made between state selection and tenta­

tive approval are in a legal no-man's land: they are ineffec­

tive under federal law and, until the state receives tentative 

approval, they are outside the reach of state law.

Recognizing this problem, the state legislature 

passed an act which provided for recognizaticn of a location 

made between state selection and tentative approval at the 

time the state received tentative approval. Section 13 

chapter 123, SLA 1961 provided:

Locations made on lands which have been 
selected from federal lands and which 
were made in accordance with this article 
will constitute valid mining claims, mining 
leasehold locations, or prospecting site 
locations at the time Alaska receives ten­
tative approval.of its selection. Such 
locations shall be subject to the provisions 
of said tentative approval and to land 
classification by the state after such 
tentative approval. Extraction of min­
erals prior to classification of the 
land and receipt of patent by the State 
shall be at the risk of the locator.

With subsequent amendments, discussed later, this section is

now AS 38.05.275.

James A. Williams, Director of the Alaska State

Division of Mines and Minerals, summarized the scheme in a

presentation before the Northwest Mining Association Convention,

Spokane, Washington, Dec. 1-2, 1961:

Locations made on lands selected by the 
State but prior to the time the State 
receives tentative approval of the. selection
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from BLM are made ac the locator's risk.
When the State receives tentative approval 
of its land selection, the locations will 
become valid and the State may issue 
conditional mining leases, subject to 
conditions of the tentative approval and 

j land classification by the State. These
rights will be lost, or partly lost, in 
the event the State does not eventually 
receive title or patent to all or part of 
the lands. A claim holder on Federal 
public domain cannot lose his mineral rights 
through State land selection, because the Scate 
cannot select land included within valid 
mining claims.

Similar statements, particularly emphasizing that locations 

made between selection and tentative approval are at che 

locator's risk, have consistently appeared in mining hand­

books issued by che state.

Section 11, chapter 163, SLA 1961 was extensively 

amended in 1966. Section 3, ch. 96, SLA 1966 provided,

Mining locations made on state lands, including 
w shorelands, tidelands or submerged lands, or

state selected lands, under sacs. 135 -280 of 
this chapter or in the manner described in 
Ao 27.10.010 -27.10.240 acquire for che 
locator mining rights under secs. 135 - 230 
of this chapter, subject to existing 
claims and to any denial of or restriction 
in the tentative approval of scate selection 
or. the patent of che lands co che state.
If shorelands, tidelands or submerged lands 
are included in. a mining locacion or within 
che projected boundaries of a mining loca­
tion made in accordance with this section, 
the locator is required to file a certifi­
cate of locacion with the division of lands



within 90 days following the date of 
posting the notice of location, in ad­
dition to filing a certificate of loca­
tion as required by Sec. 195 of this 
chapter. The certificate of location 
must identify the position of the min­
ing location in the system of rectan­
gular or protracted, surveys .

The purpose of this provision was to extend state 

recognition of claims to claims located under either the 

federal or state procedures. In a letter to the chairman of 

the House Resources Committee, Charles F. Herbert, then Deputy 

Commissioner of the Department of Natural Resources, stated;

In Section 3, we ask the Legislature 
to meet the problem of acquiring State 
mining rights to State tidelands and sub­
merged lands that form fractional parts 
of mining claims staked on adjoining Fed­
eral lands. Where a coast line is highly 
irregular and many indentations and tid*.l 
basins exist, it is often most difficult 
to trace out the boundaries between the 
Federal lands and the State lands. If this 
difficulty is not corrected there could 
be unending litigation over fractional claims 
and technically illegal staking.

Section 3 would also protect the 
prospector who is not aware if the land 
he stakes is owned by the Federal or State 
government and would also permit him to 
stake a Federal claim that might include 
navigable waters, which, of course, are 
stace-owned.

This letter was printed in the House Journal at the 

request of the committee. 1966 House Journal at 691-692
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(March 23, 1966). These provisions are the current AS 

38.05.275. Therefore the stat* must recognize a claim if it 

is staked either in accordance with the procedure for either 

federal lands under AS 27 or for state lands under AS 

38.05.185.

But the 1966 amendment, with its extensive reword­

ing, raised another question. The previous legislation 

recognized the validity of a location at tentative approval, 

with the phrase "subject to the provisions of said tentative 

approval and to land classification bv the state after such 

tentative appraisal.11 The 1966 amendment dropped che 

emphasized language.

Although an argument could be made co che contrary, 

chis deletion does not prevent the state from closing an, 

lands to mining upon receipt of tentative approval. First, 

the same amendment that deleted che above language added the 

provision chat a location would only "acquire for the 

locator mining rights under secs. 185-280 of chis chapter .

. . ." Therefore, by that addition a locator's rights were 

subject to che p "ovisions of AS 38.05.135 that:

The director, with the approval of 
che commissioner, shall determine 
. . . chose lands which shall be 
closed co mining.



By adding the language subjecting the locator's rights to AS 

j 38.05.185-280, the legislature retained the authority of the

Department of Natural Resources to close lands to mining.

Second, we can find no indication of legislative 

intent to achieve a different result. The only expression 

of intent is contained in the Herbert letter quoted earlier. 

That letter gives no indication of any intention to take the 

larger step of eliminating the ability of the state to close 

lands to mining once it received tentative approval and land 

management authority.

Third, there was no effort to change the present 

11 AA.C 86.115, which states:

(a) Locations made on lands selected
by the state prior to the state's receipt 
of tentative approval for the selection 
arr. made at the locator's risk.
(b) If such locations are made in accordance 
with this chapter, they constitute valid 
mining claims, leasehold locations, or 
prospecting sites upon receipt by the 
state of tentative approval for the 
selection from the federal government, 
subject, however, to the provisions of

i the tentative approval and to land classi-
j fication by the State.

.
This regulation has been in effect since at least 1967. 

Consequently, contemporaneous administrative practice 

supports the interpretation allowing closing of lands to 

mining after receipt of tentative approval. See, generally,

2A Sutherland Statutory Construction, 4th ed., §49, at 228-267.
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Therefore, it is our opinion the state may close 

lands to mining upon receipt of tentative approval, even if 

there are existing locations made after state selection but 

prior to tentative approval. */

D. PUBLIC NOTICE UNDER AS 38.05.305 AND AS 38.05.345 
IS REQUIRED PRIOR TO ISSUING A MINING LEASE.

A final question coxicems the public notice required

prior to granting a mineral lease to a locator, and the

timing of that notice. Article VIII, section 10, provides

that:

No disposals or leases of state lands, 
or interest therein, shall be made 
without prior public notice and other 
safeguards of the public interest 
as may be prescribed by law.

*/ In addition, the Department of Natural Resources,
with che approval of chis department, has previously taken 
chis position in an administrative decision dated December 
10, 1973 concerning "Clarence Hershberg, 723 W. 6ch Averue, 
Anchorage, Alaska Rainy day No. 1, Rainy day No. 2, Rainy 
day No. 3, Jackson No. 1, Allison No. 1, Placer mining 
claims." There the department specifically rejected the 
claim that the state could not close land to mining upon 
receipt of tentative approval if a location had been made 
after'state selection but prior co tentative approval. In 
memoranda dated January 17, 1974, April 12, 197&, May 1,
1974, and May 28,. 1974, phis office concurred in chat decision.
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This provision by its terms applies to the leasing of a 

mineral interest in state land. The problem is in identi­

fying the moment the state disposes of its mineral interest.

Even though a valid location in an area open to 

mining automatically leads to a mining lease, we do not 

believe that disposal of the.mineral interest within che 

meaning of article VIII, section 10 occurs prior to the. 

issuance of a mining lease. The primary reason for this 

conclusion is the existence of article VIII, section 11, and 

the attempt of the delegates to the convention to allow 

following federal mining law to the extent permitted by the 

terms of 6(i). See, e.g., 4 Alaska Constitutional Convention 

1955-56 Minutes at 2452. Discovery and appropriation is 

complete upon filing of the notice with the state under both 

federal and state law. Prior to the filing, the act of 

location and discovery is unknowable to the state. Thus 

there could be no "prior public notice" under section 10 if 

discovery and appropriation gave the miner an immediate 

right to produce and sell the mineral. But under the fed­

eral system, discovery and appropriation, without more, did 

give the miner an'immediate right to mine and sell minerals. 

The delegates clearly intended that this result coui., occur 

if the Statehood Act permitted.
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and appropriation, even if it gives an automatic right to

eventual ownership of a mineral, is not a disposal under

article VIII, section 10.. Rather, notice prior to the

issuance of the mining lease is the constitutional notice

required by article VIII, section 10.

Pursuant to this mandate, the legislature has

enacted two applicable statutes: AS 38.05.305 and AS

38.05.345. AS 38.05.305 states in full:

(a) No land or interest in land 
within the boundaries or within 
six linear miles of the boundaries 
of a general law, home rule or unified 
municipalityr as defined under AS 29, may 
be classified, reclassified, sold or leased, 
or otherwise disposed of, including the 
renewal of a lease entered into after 
September 22, 1976, unless the following 
procedures have been complied with:

(1) A notice of the proposed action shall be 
sent co che governing body of
each municipality a boundary of which is 
within six linear miles of the land in­
volved.

(2) The notice shall be sent at the earliest 
practicable time but no lass
than 30 .days before the proposed 
action.

(3) The notice mus*' contain a state­
ment of the proposed action, identi­
fying the land involved and the action 
proposed in sufficient detail to fairly 
inform the r e d o l e n t  of the nature of 
the proposed action. If che land is not 
surveyed, a legal description need o vt 
be used; but the land muse be descrioed 
in sufficient detail co allow the re­
cipient to understand its approximate

As a result, the interest a c q u i r e d  by discove ry
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size, number of tracts involved, and lo­
cation. The notice must also contain a 
statement to the effect that the munici­
pality is invited to comment on the pro­
posed action and that, upon the request 
of the governing body, chief, executive 
officer, or planning- agency, the division 
will consult with the municipal officials 
on the proposed action. Any request by a 
municipality for consultation must include 
the.name of the municipal official to be 
consulted and be sent no later than 15 
days after receipt of the notice by the 
municipality, and the notice must con­
tain a statement to this effect and name 
the official and address, to which che 
municipality's request should be sent.

(4) In consulting with the municipal 
officials, the pioposed action and the 
authority under*which it is to be taken 
shall be explained and the reason for the 
proposed action.shall be given. A public 
hearing need not be held, but the munici­
pal officials nay hold a public hearing or 
otherwise allow public participation and 
comment. A- hearing held under this 
paragraph shall be attended by the com­
missioner of natural resources or his 
designee.

(5) A municipality having a right to 
notice or consultation under this section 
may appeal to the superior court and have 
set aside any action taken which, does not 
conform to this section. A municipality 
incorporated or established less than 30 
days befpre the action is taken has no 
right to" notice or consultation under 
this section.

(b) No land or interest in land outs id. 
the boundaries of a general law, home rule, 
or unified municipality, as defined under 
AS 29, may be classified, reclassified, 
sold or leased, or otherwise disposed of,
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including the renewal of a lease entered 
into after September 22, 1976, unless a 
notice of the proposed action as required 
by (a)(3) of this section is (1) given to 
the regional corporation organized under 
the Alaska Native Claims Settlement Act 
(85 Stat. 688, 43 U.S.C. secs. 1601-1626), 
within the boundaries of which the land 
is located; (2) given to the village 
corporation organized under the Alaska 
Native Claims Settlement Act which owns 
land or has selected federal land which 
is in the vicinity of the state land to 
be disposed of; and (3) posted in three 
public places in a community with 25 or 
more permanent residents located in the 
vicinity of the state land to be disposed 
of. The president of the affected regional 
corporation or his designee has the same 
rights of notice, consultation, hearing and 
appeal as those provided for in (a)(2)-(5) 
of this section.

(c) When notice is given under (b) of 
this section, che requirements of § 345 of 
this chapter relating to notice apply in 
addition to any other applicable notice re­
quirements. If requested, the director 
shall hold a hearing within the affected 
area under (b) of this section. No action 
proposed by the director which is subject 
co the notice requirement specified in (b) 
of this section Is final until at ^aasc 30 
days after the date the notice was published.

(d) 3efore any stle, lease under AS 38.05.070- 
38.05.105, or other disposal of state land in 
the unorganized borough, che commissioner shall 
consider the effect of the disposal and che 
effect of the estimated population density that 
would result from the disposal upon existing 
traditional uses by residents in che vicinity 
of che land to be disposed of. The commis­
sioner shall consider any potential conflicts 
with che traditional uses of the land which
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could result from the sale, lease or dis­
posal and,, if he finds it necessary, he shall 
develop a plan to resolve or mitigate the 
conflicts in a manner consistent with the 
public interest and the provisions of this 
chapter.

By their terms, the requirements of 305(a), (b), (c), and

(d) apply to mineral leases. See. Moore v. State, 553 P.2d

8, 26-27 n. 37 Alaska 1976. A more difficult question is

the applicability of AS 38.05.345, which provides:

Notices. (a) Public notice of a sale,
lease or other disposal of land or in­
terest in it shall be substantially as 
follows.

(b. ;otice shall be published once a 
weeK for four consecutive weeks preceding 
the time of sale stated in the notice, in 
newspapers of general circulation in the 
state and by the electronic media covering 
the region of the state in which the land 
is located. If there is no newspaper of 
general circulation in the vicinity of the 
land offered for sale, notices shall be 
posted not later than four weeks before the 
public auction is to be held in three 
public places near the land to be sold or 
leased. The public auction shall be held 
not less than 45 days after publication of 
the first notice and not more than five 
weeks following the last appearance of i.ne 
published notice.

(c) [deleted]

(d) Where the land involved is adjacent to 
a body of water or waterway which the de­
partment has not previously determined to be 
navigable or public, or not navigable or 
public, the notice shall state that such a 
determination is to be made.
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(e) The director shall publish a public 
notice of each disposal of state land under 
the procedures specified in AS 38.05.057 
and AS 38.08 in newspapers of general circu­
lation in the state and by the electronic 
media covering the region of the state in 
which the land is located. The notice shall 
be published once each week for four con­
secutive weeks before the beginning date of 
an application period.

(f) If there is no newspaper of general 
circulation in the general vicinity of land 
offered for disposal, notices required by (e) 
of chis section'shall be pcsted riot later 
than four we ks before the land is offered in 
three public places near the land.

(g) A notice under chis sectio.L shall 
contain

(1) a description of the land sufficient 
for identification by the public;

(2) the date of che auction or che be­
ginning of che application period;

(3) a statement that a purchaser of 
state land offered is responsible fcr the 
construction of access roads and capital 
improvements that may be required by an 
authority having platting authority; and

(£) the location and address of places 
where the public may obtain information 
concerning che land offered for dlsoosal.w  *

While subsection (a) states that the procedures 

apply to "all disposals," each of che remaining subsections 

is clearly intended to operate in situations where che land 

is offered for auction, (b) and (g), Lottery, (e) and (g),



or other competitive public offerings initiated by the state

(f). But the statutory leasing system under AS 38.05.205 is 

not initiated by the state; in fact, if the land is open to 

mineral discovery, the state has no discretion as to whom it 

may offer a lea>e.

Despite this difference-; "it is our opinion that 

the provisions of section 345(a) apply; namely,'that a 

disposal under sections 185-280 must "substantially” comply 

with the procedures in section 345. Therefore, the publishing 

• requirements of (b) must be followed to the extent they 

apply even though no auction is contemplated.

. Although Section 345(b) appears to apply to 

mineral leases, sections (e) and (f) do not. Subsection (f) 

applies only if subsection (e) applies, and subsection (e) 

applies to lottery and homesite disposals under AS 38.05.057 

and AS 38.08. Similarly, it also appears that subsection

(d), which requires a statement in the notice of determi- . 

nations for adjacent navigable or public waters, would apply 

to disposals of the surface estate, not to subsurface 

interests. Similarly, sections (g)(2) and (3) also do not 

appear to apply.

If the proposed lease is within the boundaries, or 

within six miles of the boundaries, of a general-law, home- 

rule, or unifiad municipality, the requirements of AS 38.- 

05.305(a)(1)-(5) must be followed; for other land, the 

requirements of section 305(b) apply, which track the require­

ments of (a)(2)-(5). In addition, the commissioner, r.ust
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consider the matters set forth in AS 38.05.305(d) when the 

leasehold is in an unorganized borough.

IV CONCLUSION

Therefore, for the reasons stated in chis opinion, 

we conclude chat

1. the state may nor. issue a patent to mineral interests 

in 6(a) or 6(b) lands;

2. the state may only dispose of mineral deposits in

6(a) and 6(b) lands, by lease;

3. the constitutionally preferred method is non­

competitive leasing based on discovery and location;

4. the annual labor requirements do not apply to

locations leading to a lease;

5. a location is valid if it follows either the

federal, AS 27, or state,. AS 38.05.185 - 280, procedures;

6. a locacion made after selection but prior co 

tentative approval is outside state law and at che locator's 

risk;

7. a location made after state selection but before 

tentative approval will be recognized by che state upon 

receipt of tentative, approval, subject c o : (1) conditions of 

tentative eoproval, (2) eventual receipt, of patent, and (3)

possible closure of the lands co mining upon receipt of

tentative approval; and

8. public notice under AS 38.05.305 and AS 33.05.3^-5 

must be given prior to issuing a mineral lease.
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