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R I C H A R D  W. KOWE.

D A M  1,1, G A U D I A N E

20 IBI.A 5!)

1 .1 pril2!h 1975
A pp r a l  f to i i i  i bc iM>"  o f  t h e  A l n s k a  
S t a l e  rt f l iee,  Rn r cn i i  o f  I . n i u l  Mnu n g r -  
incut. r e j e c t  i ng oi l  hmiI ({us l ease offer 
F fioi.

A l l i i  t urd .

1. Alaska • band Grants and Selec­

tions: Generally Not're: Constructive 

Notice

l 'i ihlt«he<| rinM.t of a |• 1 1-i»■ >•.«■*! S l a t e  ;ie- 
l e d  Ion In a. i o|i1,iitee u t l l t  r r e n l n t o n  ie- 
<1 ii11 ole la aile>|iiiili not i ce to ni l  
(.crcoiifl e lniml i i r .  I l ie inodn Ki l v rn t e l y  lo
1 lie State.

2 AIhsIm  T.and Gianlr. nml Selections: 

Validity Alaska . Statehood Acl No­

tice: Generally- I’atents of l’ulilio 

Lands: Generally

Rcr t lnn t l f h )  o f  *l.« AhH tn  Stnt rhont l  
Art i1«rs tw»f r '̂i'iiM Mini |inf«*nI*< I'humI 
(it I h r  Hfnh* l i i f l inh* n |»rm h»n Mini Mm 
conveyed I nt fd i  a r e  me an t .  iinn|'|'n>prl- 
s l e d ,  f l tnl n n r w r v w l .  nnd do not n f l r r f
no)- v a l i d  r j l a l l i o :  e lnl in,  loca t ion or en ­

t r y  n, . cr  I l ie l a w s  o f  t l io T'ni l ed S t a l es .  
T h e  Depa r tmen t  a s s u r e s  compl i ance  w i t h  
t h i s  p rov i s i on by e x c l ud i n g  f rom se l ec ­
t ion a l l  l a n d s  no ted on i t s  records  as 
bci i iR app ropr ia ted nnd r es er ved ,  or  s u b ­
j e c t  to v a l i d  oxis1111ft In te res t s ,  nnd by 
reqn l r ln i r  t ha t  a i l e i pmto not i ce lie q iven 
to ni l  o t he r  persmiR r l i i t i i dna no In te res t  
In ( l ie s el ec ted l and .  T h e  Depor tment  can 
I l i en re ce i ve  ob j ec t i on s to I l ie I s suance 
o f  a pat en t  nnd enn r emt .T n de t e rm i ­
na t i on  a s  to t he a v a i l a b i l i t y  of  I lie 
se l ected l ands ,

3. Alaska: Land Grants and Selec­
tions: Mineral Lands—Alaska: Land 
Grnnls nnd Selections: Validity— 
Alnska: Statehood Act—Patents of 
Tublic Lands: Reservations

Sect ion 0(1) of Hie Alnsbn Sta tehood Act 
p rov i des  (l int n i . n i l s  o f  m ine r a l  l a nd s  to 
Hie S t a t e  nre made  upon Hie condi t ion 
Hint a l l  s i i bseiptonl  S t a l e  conveyances  of  
Hie m i l t c i o l  land' ,  s ha l l  tie s ub j e c t  to and 
r i iMlain n r e s e rva t i on  to t he  S l a t e  o f  a l l  
Hie m in e i a l s  in Hit l a n d s  so ennve.ved. 
Th e  Ael  does m>t ro ip i l in  t ha t  federa l  
pa l e a I s lo t he S l a t e  I n c l ude  a prov i so In 
the above  ef fect ,  rn l l i e r ,  i l  Is s-uliseipieul 
S l a t e  emu i ' i  aiii-es w l de h  mu s t  eoni i i ln 
n n  ve rva l I on  for  m iner a l s .

AP P E A R A N C ES :  Max Barash, Esq., 
Washington, D.C., for appellants; 
Join-* N. Reeves, Esq., Office of the 
Aitomoy General, for the 'Hale of 
Alaska; Karen A. Shaffer, Esq., Office 
of the Solicitor, Department cf  the In­

ferior, for the United Slntci.

17I| IIU IIAIIU W. ICOWB, HANIKIj UAUDIANH • • 177
A u rtt s i, itar,

O P I M O N  ilY A D M I N I S T R A ­

T I V E  J U D G E  R 1 T V O

I N T E R I O R  B O A R D  O F  L A N D  

A R R E A R S

| 1| In Ilieir initial argument, 
appellants contend Unit. it. wns im­
proper for tlm Department, to issue 
a patent to t.lm Slate, without hav­
ing first given appellants actual no- 
t ice nml an oppor lunity lo  object, to 
Urn issuance, o f the. patent. In ac- 
cordnneo with 43 ( ’ PH  2027.4(c) ,  
the Slate o f  Alaska published no­
tice of its proposed selection for five 
conHce.ut.vo weeks in order to bring
to 11to knowlrtlgn nnd ixttoiitioii of
all persons who were interested in 
the In mis described therein the fact 
that, the, State proposed to establish 
and per reel its Haim to (lie selected 
lands. The State’s publication spc- 
c,ideally fdnled Hint. “ One piirposo 
or this nolice is lo allow all persona 
claiming the lands adversely to lilo 
in this | I t l .MJ office their objec­
tions to issuance o f  patent to tlio 
Slate.”  I ’ nblieation in aceoidaneo 
with tog latory requirements is

n• |i*<111:iI«a notice. Duncan. Miller, 20 
1 IU.A I (I'.iTf.) : (Umni-Oote Rer- 
lite ('nr/i. v. /Burni, 72 I .D. 403
(I!>C,.I) ; s ,r  alsii lili (I..I.S. Notice
?S 13, IK (11)33), and eases cited 
therein. Accordingly, we find that, 
as n result o f I lie publication, ap­
pellants received adequate not.ico 
and an opportunity to object to tlio 
issuance o f  tlio patent to tlio S la lo 
o f  Alaska.

In their next argument, appel­
lants contend that it was iniprojror 
for the Depart merit, to issue, a patent 
to (lie Stale which failed to describo 
the lands selected as vacant, unap­
propriated, and unreserved, and as 
not. a Heeling any valid existing 
claim, location, or entry under tlio 
laws o f  the United Slates. Appel­
lants also object, lo the fact that, tlio 
patent did not, include, a proviso 
prohibiting tlio State from subse­
quently recoilveying the mineral 
interests it. acquired.

[ 2 1 Seel ion (5(h) o f I lie Statehood 
Act provides that thn State may se­
lect up to 1(12,330,000 acres from 
tlio public lands in Alaska whirls 
aro vacant, unappropriated and un­
reserved al (lie limn o f  their selec­
tion, provided the selection does not. 
nlTcrl. any valid existing claim, lo­
cal ion or entry under I lie laws of 
llin United Stales. The Act does not 
reqrim (lint patents to tlio Stale in­
clude a proviso lo I lint oderf. Com-, 
pi in ncc with this provision is fu l ­
filled by Ihn ’ ’ eparlrneiit. excluding 
from se.lrclion all lands noted on it« 
records ns being appropriated nnd 
reserved, or subject to valid exint ing 
interests, and by requiring that
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ndeqnnlo notice l»o given lo nil oilier 
persons claiming mi interest, in l.lio 
land. The Department, can Mien re­
c e i v e .  objections to I lie. issuance o f  a 
palm! ami can render a determina­
tion as In llio uvnilalii l ify o f llm 
sclocle.il Iiiims. In  tlio present, case, 
fol lowing publication o f tlio Statics 
proposed selection, the. MLM, in it.s 
decision tentatively approving the 
Slate ’s application, made a finding 
(hat, “ The lands described * * * uic 
not known to be occupied or appro­
priated nnde.r the public, land laws, 
including the mining laws * *
"\Ve conclude I bat. Ibis p r o c e d n m

adequately assured conformity with 
the requirements o f  I ho Statehood 
Act..

(:?] Wo also reject, appellants’ 
argument, that i! was improper to 
issue ft patent lo the State without, 
inrl -ding a proviso prohibiting tlio 
Sta le from reeouveving acquired 
mineral interests. Seel ion ( i ( i )  o f  
I ho Statehood Act provides (Inti 
pranks o f  mineral lands to the Slate 
are mnde. upon the eondilion ’ hut 
all subsequent. State conveyances o f  
tlio mineral lands sliall be subject, lo 
nnd contain a rcHcrvnlion to t.lm 
Stnlc o f all o f  tbo minerals in llm 
lands so conveyed. All lands or min­
erals disposed o f  emit vary to I ho 
prov ision nro to lm forfeited to tlm 
United States liy approprinto pro- 
reeding?* instituted by the United 
Sin.i Attorney Uenernl. Again wo 
nolo lint tlm Act lues not require 
that federal patenm lo I lie Stale in­
clude a proviso lo l lm above etreel, 
Jtntlmr, it in subsequent State con­
veyances which imitil cniilain a ith-

ervalion for minerals. Adherence to 
(his requirement o f  (lie Act is ade­
quately assured by (lie fact that I ho 
laws o f  l lm United States are llm 
supremo law o f  the land, and s t a l e  
action in contravention ran he. vet. 
aside. Leo. v. Floruhi, M ’.i U.S. .’ITS, 
.m-sr, (1908).

Therefore, pursuant to tlio au­
thority delegated to (he Hoard o f  
I .alid Appeals by tlio Secretary of 
the Interior,  Id Ub’ K 1.1, the deci­
sion below is all'll Hied.
M a i i t i n  h’ rrvo.
A <1 mini*/nr tire .1 mhje.

Wc con d i n :
I >0 1 1 ( 1 1 , v s  K .  I I i . n k i o o v s ,
.-! i / m  i iiis/rn/i rr.,/m/i/e.
K n w . v n n  W. S n i u i N u ,  
Ailininislni/ire , /mli/r.
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j a y s . ham m ond , governor

I I K P A R T I W E N T  O F  C O M M K R i  H  &
E C O  \  O  >1 1 (  O  K V  F L O  P M  E * T

OFFICE OF THE COMMISSIONER

April 29, 1981

Honorable Fred Zharoff, Co-Chairman 

House Resources Committee 
Alaska House of Representatives 

Pouch V

Juneau, Alaska 99811

Dear Mr. Zharoff:

Re: IIB 350 Relating to Mineral Leasing

Tlio department supports IIB 950 subject to an amendment which 

would replace the term "lease" with "development and production 

lease." This would be a pedantic change and would not alter, in 

any way, the intent of the bill (it would satisfy the legal 

connotation of "lease"). The suggested changes would, however, 

desensitize the concerns of the mineral industry with the im­

position of a lease system for locntahle minerals.

■Very tr^ly yours,

/ ^ / "  c Y °  •
/' / ' Charles R. l/ehber 

Comiiii ss inner

CRW/shB/1 I

cc: Representative Richard Halford

pouch o
JUNEAU. ALASKA 99811
Phone: 465-2500

0II-H2L.M AGO 386246
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Introduced: 3/17/81
Referred: Resources

BY HALFORD, ABOOD, ANDERSON, BARNES, 
BEIRNE, BETTISWORTH, BROWN, BYLSMA, 
CARNEY, COTTEN, FANNING, FREEMAN, 
FULLER,GARDIN&R,GRUSSENDORF, HAUGEN, 
HAYES, MALONE,MARTIN,MEEKINS, 
MONTGOMERY, 0 ' CONNELL, RANDOLPH ANDIN THE HOUSE SMITH

HOUSE BILL NO. 350 
IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWELFTH LEGISLATURE -  FIRST SESSION 
A BILL

For an Act e n t i t l e d :  "An Act r e l a t i n g  to  m in e ra l  l e a s i n g ;  and p r o v i d i n g  f o r
an e f f e c t i v e  d a t e . "

HE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*  S e c t i o n  1.  AS 3 8 . 0 5 . 2 0 5 ( a )  i s  amended to  r e a d :

( a )  P r i o r  d i s c o v e r y ,  l o c a t i o n  and f i l i n g  s h a l l  i n i t i a t e  p r i o r
r i g h t s  to  m ine ra l  d e p o s i t s  s u b j e c t  t o  AS 3 8 . 0 5 . 1 8 5  - 3 8 . 0 5 . 2 8 0  in  o r  on
s t a t e  l a n d s ,  o t h e r  than submerged l a n d s ,  which a re  open to  min ing
l e a s i n g .  L o c a t i o n s  s h a l l  be made and c e r t i f i c a t e s  o f  l o c a t i o n  r e c o rd e d
in a cco rdance  with AS 3 8 , 0 5 . 1 9 5 .  I f  the l o c a t e d  lands a r e  a v a i l a b l e
o n l y  f o r  l e a s i n g ,  the di r e c t o r  s h a l l  p u b l i s h  in a paper  o f  g en e r a l
o i r c u 1 a t i o n  in  t he a re a  o f  the l o c a t i o n ,  n o t i c e  o f  the f i l i n g  o f  the
l o c a t i o n  and n o t i c e  t h a t  a m in e ra l  l e a s e  w i l l  be i s s u e d The n o t  ice
may be combined with  n o t i c e s  o f  l o c a t i o n s  e i t h e r  in  the s ame ge n e r a l

«

a r e a  o r  s t a l ew i .de .  At. l e a s t  Lwo weeks a f t e r  p u b l i c a t i o n  o f  t he no t  i 00,
an a p p l i c a t i o n  form f o r  a m in ing l e a s e  s h a l l  he m a i l e d  to  the l o c a t o r  
by the  d i r e c t o r  I l l l ’ON REQUEST OR UPON RECEIPT OF NOTICE THAT THE LOCA­
TION HAS BEEN MADE ON LANDS OPEN ONLY FOR LEASING' 1. A l e a s e  a p p l i c a ­
t i o n  s h a l l  be f i l e d  with the  d i r e c t o r  by the l o c a t o r  w i t h i n  90 days 
a l t e r  r e c e i p t  o f  the  fo rm .  I f  the  l o c a t e d  l ands  a re  no t  a v a i l a b l e  f o r  
l ea s ing , ,  n o t i c e  s h a l l  be g i v en  the l o c a t o r  by the d i r e c t  01 and h i s  
p r i o r  r i g h L s  s h a l l  t e rm i n a t e .  A m in ing l e s s e e  has the e x c l u s i v e  r i g h t s  
o f  p o s s e s s i o n  and e x t r a c t i o n  o f  a l l  m in e r a l s  s u b j e c t  t o  .AS 3 8 , 0 ' ) ,  185 -

£\/oCA.TtfV\ *
3 8 . 0 5 . 2 8 0  l y i n g  w i t h i n  the b ound a r i e s  o f  h i s  l e a s e .  Min ing l e a s e s  may 
be i s sued f o r  one l o c a t i o n  o r  f o r  a group o f  c on t igu ou s  l o c a t i o n s  h e l d

- 1 -  H B  350
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I

i n  common. M in e r a l s  may n o t  be mined and marke ted  o r  used u n t i l  a 
l e a s e  i s  i s s u e d ,  excep t  f o r  l im i t e d  amounts n e c e s s a r y  f o r  samp l ing  o r  
t e s t i n g .

*  Sec .  2 .  AS 3 8 . 0 5 . 3 0 5  i s  amended by add ing  a new s u b s e c t i o n  t o  r e a d :
( e )  The p r o v i s i o n s  o f  t h i s  s e c t i o n  do no t  a p p ly  t o  a l e a s e  i s s u ed  

under  AS 3 8 , 0 5 . 2 0 5 .
*  Sec .  3 .  AS 3 8 . 0 5 . 3 4 5  i s  amended by add ing a new s u b s e c t i o n  t o  r e ad :

(h )  The p r o v i s i o n s  o f  t h i s  s e c t i o n  do no t  a p p ly  t o  a l e a s e  i s s u ed  
unde r  AS 3 8 . 0 5 . 2 0 5 .

*  Sec .  4 .  SPECIAL PROVISION FOR MINING LEASE LOCATIONS. N o tw i t h s t a n d in g
Q u L  i

AS 3 8 . 0 5 . 2 0 5 ( a ) ,  u n t i l  —A,< J . m i n e r a l s  may be mined, ma rke ted ,  o r
used on a l o c a t i o n  f o r  m ine ra l  l e a s i n g  under  AS 3 8 . 0 5 . 2 0 5  on l and  t e n t a t i v e l y  
approved o r  p a t e n t e d  t o  the  s t a t e  under  s e c t i o n  6 ( a )  o r  6 ( b )  o f  the A la s k a  
S t a t e h ood  Act ( P . L .  8 5 - 5 0 8 ,  72 S t a t .  3 3 9 ,  as amended) upon d i s c o v e r y ,
l o c a t i o n ,  and r e c o r d i n g  i n  acco rdance  with  AS 3 8 . 0 5 . 1 9 5 .  However , t h i s  
s e c t i o n  does no t  a p p l y  t o  a l o c a t o r  who does no t  f i l e  an a p p l i c a t i o n  f o r  a 
l e a s e  w i t h i n  90 days a f t e r  r e c e i p t  o f  the a p p l i c a t i o n  fo rm  as r e q u i r e d  by 
AS 3 8 . 0 5 . 2 0 5 .

* See .  5 .  Th i s  Act take s  e f f e c t  im med ia t e ly  in a cc o rd ance  w i th  AS 0 1 . 1 0 . -  
0 7 0 ( c ) .

.ml

7!>
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D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

M a y  2 2 ,  1 9 8 1

i ©F m$M JAY S. HAMMOND, GOVERNOR

POUCH K-STA TE CAP/ TOL JUNEAU, ALASKA 99811

T h e  H o n o r a b l e  T e r r y  G a r d i n e r  
H o u s e  R e s o u r c e s  C o m m i t t e e  
H o u s e  o f  R e p r e s e n t a t i v e s  
P o u c h  V ,  S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  C h a i r m a n  G a r d i n e r :

O n  A p r i l  3 0 ,  1 9 8 1 ,  d u r i n g  a  h e a r i n g  o n  H B  3 5 0 ,  t h e  
H o u s e  R e s o u r c e s  C o m m i t t e e  r e q u e s t e d  t h a t ,  p r i o r  t o  t h e  
c o n c l u s i o n  o f  t h i s  l e g i s l a t i v e  s e s s i o n ,  t h i s  o f f i c e  i s s u e  
i t s  o p i n i o n  o n  w h e t h e r ,  a n d  t o  w h a t  e x t e n t ,  l e a s i n g  i s  
r e q u i t e d  f o r  m i n e r a l  i n t e r e s t s  i n  l a n d s  g r a n t e d  t o  t h e  s t a t e  
u n d e r  s e c t i o n  6 ( a )  a n d  6 ( b )  o f  t h e  A l a s k a  S t a t e h o o d  A c t .
( T h e  o p i n i o n  5 s  o f t e n  r e f e r r e d  t o  a s  t h e  " 6 ( i )  o p i n i o n "  
b e c a u s e  t h e  l e a s i n g  r e s t r i c t i o n  i s  c o n t a i n e d  i n  s e c t i o n  6 ( i )  
o f  t h e  A l a s k a  S t a t e h o o d  A c t . )  T h e  p u r p o s e  o f  t h e  r e q u e s t  
w a s  t o  a l l o w  t i m e  f o r  t h e  l e g i s l a t u r e  t o  a c t  i f  t h e  o p i n i o n  
c o n c l u d e d  t h a t  a  s i g n i f i c a n t  c h a n g e  w a s  n e c e s s a r y  i n  t h e  
m a n n e r  t h a t  t h e  s t a t e  h a s  d e a l t  w i t h  m i n e r a l s  i n  6 ( a )  a n d
( b )  l a n d s .  T h i s  o f f i c e  h a s  r e l e a s e d  d r a f t s  o f  a  p r o p o s e d  
o p i n i o n  o n  t h i s  s u b j e c t  a n d  i s  c u r r e n t l y  w o r k i n g  o n  i t s  
f i n a l  o p i n i o n .

A l t h o u g h  i t  w i l l  n o t  b e  p o s s i b l e  t o  i s s u e  a  f i n a l  
o p i n i o n  o n  a l l  m a t t e r s  p r i o r  t o  t h e  e n d  o f  t h i s  l e g i s l a t i v e  
s e s s i o n ,  t h i s  l e t t e r  e x p r e s s e s  o u r  o p i n i o n  o n  a t  l e a s t  o n e  
o f  t h e  i s s u e s :  w h e t h e r  t h e  p a s t  s t a t e  i n t e r p r e t a t i o n  o f  t h e
m i n e r a l  l e a s i n g  r e s t r i c t i o n  i n  s e c t i o n  6 ( i )  o f  t h e  A l a s k a  
S t a t e h o o d  A c t  w a s  c o r r e c t .  A l t h o u g h  t h e  c o r r e c t  a p p l i c a t i o n  
o f  t h e  6 ( i )  r e s t r i c t i o n  i s  s t i l l  b e i n g  r e s e a r c h e d ,  o u r  
o p i n i o n  i s  t h a t  p a s t  s t a t e  p r a c t i c e  w a s  i n c o r r e c t .  A  f i n a l  
o p i n i o n  o n  t h e  c o r r e c t  i n t e r p r e t a t i o n  w i l l  b e  f o r t h c o m i n g  
s o m e t i m e  t h i s  s u m m e r .  I n  t h a t  o p i n i o n  t h e  m a t t e r s  d i s c u s s e d  
i n  t h i s  l e t t e r  w i l l  b e  s e t  f o r t h  m o r e  t h o r o u g h l y .
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T h i s  o p i n i o n  d o e s  n o t  c o n c l u d e  w h i c h  l a n d s  a r e  c o v e r e d  
b y  t h e  l e a s i n g  r e q u i r e m e n t .  T h e  d r a f t  o p i n i o n s '  t e n t a t i v e  
c o n c l u s i o n  t h a t  t h e  l e a s i n g  r e s t r i c t i o n  a p p l i e s  t o  a l l  6 ( a )  
a n d  ( b )  l a n d s  i s  v i g o r o u s l y  d i s p u t e d .  A s  e x p r e s s e d  b y  t h e  
t e s t i m o n y  o f  t h e  A l a s k a  M i n e r s  A s s o c i a t i o n ,  b y  M r .  P h i l  
H o l d s w o r t h ,  d u r i n g  t h e  h e a r i n g  o n  H B  3 5 0 ,  t h e  m i n e r s '  p o s i ­
t i o n  i s  t h a t  t h e  m i n e r a l  l e a s i n g  r e s t r i c t i o n  i n  s e c t i o n  6 ( i )  
a p p l i e s  o n l y  t o  t h o s e  6 ( a )  a n d  ( b )  l a n d s  t h a t  a r e  " m i n e r a l "  
i n  c h a r a c t e r  a s  d e t e r m i n e d  b y  t h e  D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s .

A l t h o u g h  t h e  m i n e r s '  p o s i t i o n  m a y  b e  c o r r e c t ,  t h e i r  
v i e w  a l s o  r e p r e s e n t s  a  s i g n i f i c a n t  d e p a r t u r e  f r o m  p a s t  
p r a c t i c e .  T h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  h a s  n e v e r  
m a d e  m i n e r a l  c h a r a c t e r  d e t e r m i n a t i o n s .  R e q u i r i n g  s u c h  
d e t e r m i n a t i o n s  w o u l d  p o s s i b l y  r e s u l t  i n  s e v e r e  d i s l o c a t i o n s  
i n  p r e s e n t  m i n i n g  a c t i v i t i e s  w h i l e  m i n e r s  a x < r a i t  t h o s e  d e t e r ­
m i n a t i o n s .  T h u s ,  s o m e  l e g i s l a t i v e  r e l i e f  t h i s  s e s s i o n  w o u l d  
s t i l l  b e  a p p r o p r i a t e .  A  m o r e  d e t a i l e d  d i s c u s s i o n  o f  t h i s  
r e m a i n i n g  i s s u e ,  a n d  t h e  a t t e n d a n t  l e g a l  a n d  p r a c t i c a l  
p r o b l e m s ,  i s  c o n t a i n e d  l a t e r  i n  t h i s  l e t t e r .

S e c t i o n  6 ( i )  p r o v i d e s :

" A l l  g r a n t s  m a d e  o r  c o n f i r m e d  u n d e r  t h i s  A c t  s h a l l  
i n c l u d e  m i n e r a l  d e p o s i t s .  T h e  g r a n t s  o f  m i n e r a l  l a n d s  
t o  t h e  S t a t e  o f  A l a s k a  u n d e r  s u b s e c t i o n s  ( a )  a n d  ( b )  o f  
t h i s  s e c t i o n  a r e  m a d e  u p o n  t h e  e x p r e s s e d  c o n d i t i o n s  
t h a t  a l l  s a l e s ,  g r a n t s ,  d e e d s ,  o r  p a t e n t s  f o r  a n y  o f  
t h e  m i n e r a l  l a n d s  s o  g r a n t e d  s h a l l  b e  s u b j e c t  t o  a n d  
c o n t a i n  a  r e s e r v a t i o n  t o  t h e  S t a t e  o f  a l l  t h e  m i n e r a l s  
i n  t h e  l a n d s  s o  s o l d ,  g r a n t e d ,  d e e d e d ,  o r  p a t e n t e d ,  
t o g e t h e r  w i t h  t h e  r i g h t  t o  p r o s p e c t  f o r ,  m i n e ,  a n d  
r e m o v e  t h e  s a m e .  M i n e r a l  d e p o s i t s  i n  s u c h  l a n d s  s h a l l  
b e  s u b j e c t  t o  l e a s e  a s  t h e  S t a t e  L e g i s l a t u r e  m a y  
d i r e c t :  P r o v i d e d , T h a t  a n y  l a n d s  o r  m i n e r a l s  h e r e a f t e r
d i s p o s e d  o f  c o n t r a r y  t o  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  
s h a l l  b e  f o r f e i t e d  t o  t h e  U n i t e d  S t a t e s  b y  a p p r o p r i a t e  
p r o c e e d i n g s  i n s t i t u t e d  b y  t h e  A t t o r n e y  G e n e r a l  f o r  t h a t  
p u r p o s e  i n  t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  
D i s t r i c t  o f  A l a s k a . "

T h e  i s s u e  c a u s i n g  t h e  g r e a t e s t  c o n t r o v e r s y  i s  t h e  
a p p l i c a t i o n  o f  t h e  p h r a s e  " m i n e r a l  d e p o s i t s  i n  s u c h  l a n d s
w i l l  b e  s u b j e c t  t o  l e a s e ................................... "  ( e m p h a s i s  a d d e d ) . T h e
q u e s t i o n  i s  w h i c h  l a n d s  a r e  " s u c h  l a n d s . "  T h e  d r a f t  o p i n i o n  
c o n c l u d e s  t h a t ,  f i r s t ,  " s u c h  l a n d s "  m e a n s  a l l  m i n e r a l  l a n d s  
g r a n t e d  u n d e r  s e c t i o n  6 ( a )  a n d  ( b ) . S e c o n d ,  t h e  d r a f t  
o p i n i o n  c o n c l u d e s  t h a t  t h e  t e r m  " m i n e r a l  l a n d s "  a s  u s e d  i n  
s e c t i o n  6 ( 1 )  m e a n s  a l l  6 ( a )  a n d  ( b )  l a n d s  t h a t  c o n t a i n  
v a l u a b l e  m i n e r a l  d e p o s i t s  n o  m a t t e r  w h e n  t h o s e  d e p o s i t s  
b e c o m e  k n o w n .
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T h e  m i n e r s  a p p a r e n t l y  a g r e e  t h a t  t h e  r e s t r i c t i o n  a p p l i e s  
t o  " m i n e r a l  l a n d s , "  b u t  c o n t e n d  t h a t  " m i n e r a l  l a n d s "  m e a n s  
o n l y  t h o s e  l a n d s  w h i c h  a r e  b e l i e v e d  t o  b e  v a l u a b l e  a t  a  
c e r t a i n  p o i n t  i n  t i m e  a s  d e t e r m i n e d  b y  t h e  D e p a r t m e n t  o f  
N a t u r a l  R e s o u r c e s .  M i n e r a l s  d i s c o v e r e d  a f t e r  t h e  l a n d  h a s  
b e e n  d e t e r m i n e d  t o  b e  " n o n - m i n e r a l "  w o u l d  n o t  n e e d  t o  b e  
l e a s e d .  T h e  d r a f t  o p i n i o n  r e c o g n i z e s  t h a t  t h e  m i n e r s '  
p o s i t i o n  m a y  b e  v a l i d ,  a n d  r e s e a r c h  i s  s t i l l  b e i n g  d o n e  o n  
t h i s  p o i n t .

B u t  t h e  s t a t e ' s  i n t e r p r e t a t i o n  a n d  p r a c t i c e  t o  t h i s  
t i m e  h a s  t a k e n  s t i l l  a  t h i r d  p o s i t i o n - - o n e  w h i c h  t h i s  o f f i c e  
c o n c l u d e s  i s  i n c o r r e c t .  T h e  p r i o r  s t a t e  i n t e r p r e t a t i o n ,  
p r e s e n t l y  s e t  f o r t h  i n  1 1  A A C  8 6 . 1 3 5 ( b ) ,  o n l y  a p p l i e d  t h e  
m i n e r a l  l e a s i n g  r e s t r i c t i o n  t o  t h o s e  6 ( a )  a n d  ( b )  l a n d s  
w h i c h  h a d  p r e v i o u s l y  b e e n  c o n v e y e d  t o  t h i r d  p a r t i e s .  I f  
6 ( a )  a n d  ( b )  l a n d s  r e m a i n e d  i n  s t a t e ,  o w n e r s h i p , t h e n  p a s t  
s t a t e  p r a c t i c e  w o u l d  a l l o w  m i n e r s  t o  m i n e  s i m p l y  b y  l o c a t i o n  
a n d  d i s c o v e r y  w h e t h e r  o r  n o t  t h e  l a n d  w a s  m i n e r a l  i n  c h a r ­
a c t e r .  S i n c e  u n t i l  r e c e n t l y  l i t t l e  6 ( a )  a n d  6 ( b )  l a n d  w a s  
s o l d  t o  t h i r d  p a r t i e s ,  t h e  l e a s i n g  r e s t r i c t i o n  w a s  p r a c t i ­
c a l l y  n o n e x i s t e n t .  A s  a  r e s u l t  f e w ,  i f  a n y ,  h a r d  r o c k  
m i n e r a l  l e a s e s  h a v e  b e e n  i s s u e d  b y  t h e  D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s .

N o t w i t h s t a n d i n g  t h e  d e p a r t m e n t ' s  i n t e r p r e t a t i o n  a n d  
p r a c t i c e ,  i t  I s  o u r  o p i n i o n  t h a t  s e c t i o n  6 ( 1 )  r e q u i r e s  a  
d i f f e r e n t  s c h e m e .  W h e t h e r  o r  n o t  t h e  s t a t e  s e l l s  t h e  n o n ­
m i n e r a l  i n t e r e s t ,  t h e  s t a t e  m a y  o n l y  l e a s e  t h e  m i n e r a l s  i n  
t h e  6 ( a )  a n d  ( b )  m i n e r a l  l a n d s .

T h e s e  r e s t r i c t i o n s ,  h o w e v e r ,  d o  n o t  a p p l y  t o  a l l  l a n d s  
g r a n t e d  t o  t h e  s t a t e .  T h e  f i r s t  s e n t e n c e  o f  s e c t i o n  6 ( i )  
i n c l u d e s  m i n e r a l  r i g h t s  i n  a l l  s t a t e  g r a n t s :  " A l l  g r a n t s
m a d e  o r  c o n f i r m e d  u n d e r  t h i s  A c t  s h a l l  i n c l u d e  m i n e r a l  
d e p o s i t s . "  T h e  l e a s i n g  r e s t r i c t i o n ,  h o w e v e r ,  a p p l i e s  o n l y  
t o  l a n d s  g r a n t e d  u n d e r  s e c t i o n  6 ( a )  a n d  6 ( b ) ,  a n d  t h e n  o n l y  
t h o s e  6 ( a )  a n d  ( b )  l a n d s  w h i c h  a r e  " m i n e r a l "  i n  n a t u r e .

A s  w i l l  b e  s e t  f o r t h  m o r e  C u l l y  i n  t h e  e v e n t u a l  f i n a l  
o p i n i o n ,  t h e  r e a s o n s  f o r  t h e  c o n c l u s i o n  t h a t  t h e  p a s t  s t a t e  
p r a c t i c e  w a s  i n c o r r e c t  a r e  b a s e d  o n  t h e  l e g i s l a t i v e  h i s t o r y ,  
a d m i n i s t r a t i v e  i n t e r p r e t a t i o n s ,  a n d  j u d i c i a l  d e c i s i o n s  
s u r r o u n d i n g  t h e  a l m o s t  i d e n t i c a l  p r o v i s i o n s  o f  t h e  1 9 2 7  
S c h o o l  L a n d s  A c t ,  4 3  U . S . C .  8 7 0 ,  a n d  t h e  h i s t o r y  o f  s e c t i o n  
6 ( J . )  i t s e l f .  T h e  l e g i s l a t i v e  h i s t o r y  o f  t h e  S c h o o l  L a n d s  
A c t  a n d  s e c t i o n  6 ( i )  a r e  s e t  f o r t h  i n  t h e  d r a f t  o f  F e b r u a r y  
l ' J  , 1 9 8 1 ,  w h i c h  i s  a p p e n d e d  t o  t h i s  l e t t e r  f o r  y o u r  r e f e r e n c e .
S e e  a l s o ,  e . g . ,  S h o r e s  v .  U t a h ,  5 2  I . D .  5 0 3  ( 1 9 2 8 ) ;  I n s t r u c t i o n s ,  
5 T ~ I . D .  5 1  T T 9 7 7 )  , 5 2  I . D .  2 7 3  ( 1 9 2 8 ) ,  5 3  I . D .  3 0  ( 1 . 9 3 0 )  .
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D e f i n i t i o n  o f  " M i n e r a l  L a n d s " .

A l t h o u g h  t h e  a p p l i c a b i l i t y  o f  t h e  6 ( i )  l e a s i n g  r e s t r i c ­
t i o n  t o  a l l  6 ( a )  a n d  ( b )  m i n e r a l  l a n d s  i s  r e l a t i v e l y  c l e a r ,  
a  m o r e  d i f f i c u l t  q u e s t i o n  i s  t h e  m e a n i n g  o f  t h e  t e r m  " m i n ­
e r a l  l a n d s . "  T h e  F e b r u a r y  1 1 ,  1 9 8 1 ,  d r a f t ' s  p r e l i m i n a r y  
c o n c l u s i o n  w a s  t h a t  " m i n e r a l  l a n d s "  m e a n t  a l l  6 ( a )  a n d  ( b )  
l a n d s  t h a t  c o n t a i n  m i n e r a l s  n o  m a t t e r  w h e n  t h e  m i n e r a l  
c h a r a c t e r  o f  t h e  l a n d  b e c a m e  k n o w n .  T h a t  c o n c l u s i o n  w o u l d  
r e q u i r e  l e a s i n g  o f  m i n e r a l s  o n  a l l  6 ( a )  a n d  ( b )  l a n d s ,  s i n c e  
t h e r e  w o u l d  b e  n o  p o i n t  i n  t i m e  w h e r e  a n y o n e  c o u l d  c o n c l u ­
s i v e l y  s a y  t h a t  a  p a r t i c u l a r  p i e c e  o f  l a n d  w a s  n o t  m i n e r a l  
i n  n a t u r e .

T h e  r e a s o n s  f o r  t h i s  p r e l i m i n a r y  c o n c l u s i o n  a r e  s e t  
f o r t h  i n  t h e  F e b r u a r y  1 1 ,  1 9 8 1 ,  d r a f t  a t  p a g e s  4 9 - 5 4 ,  a n d  
w i l l  n o t  b e  r e p e a t e d  h e r e .  I t  i s  t o  b e  e m p h a s i z e d  t h a t  t h a t  
c o n c l u s i o n  w a s  o n l y  p r e l i m i n a r y ,  a n d ,  i n  f a c t ,  s u b s e q u e n t  
r e s e a r c h  h a s  t e n d e d  t o  w e a k e n  t h e  r a t i o n a l e  f o r  t h a t  r e s u l t .

T h e  a l t e r n a t i v e  i n t e r p r e t a t i o n  w a s  g e n e r a l l y  d e s c r i b e d  
i n  t e s t i m o n y  b y  f o r m e r  n a t u r a l  r e s o u r c e s  c o m m i s s i r n e r  P h i l  
I l o l d s w o r t h  b e f o r e  y o u r  c o m m i t t e e  c o n c e r n i n g  I I B  3 5 0 .  B a s i ­
c a l l y ,  u n d e r  t h i s  a p p r o a c h ,  t h e  t e r m  " m i n e r a l  l a n d s "  o n l y  
a p p l i e s  t o  l a n d s  k n o w n  o r  r e a s o n a b l y  b e l i e v e d  t o  c o n t a i n  
v a l u a b l e  m i n e r a l s  a t  t h e  t i m e  o f  e q u i t a b l e  t r a n s f e r  f r o m  t h e  
f e d e r a l  g o v e r n m e n t  t o  t h e  S t a t e  o f  A l a s k a .  S i n c e  t h e  
f e d e r a l  g o v e r n m e n t  h a s  g r a n t e d  b o t h  t h e  m i n e r a l  a n d  n o n ­
m i n e r a l  l a n d  t o  t h e  s t a t e ,  t h e  f e d e r a l  g o v e r n m e n t  d o e s  n o t

]_/  T h e  c o n c l u s i o n  i n  t h e  F e b r u a r y  1 1 ,  1 9 8 1 ,  o p i n i o n  
w a s  b a s e d  s o l e l y  o n  t h e  S c h o o l  L a n d s  A c t  e x p e r i e n c e  a n d  
c o m m e n t s  d u r i n g  t h e  a d m i t t e d l y  c o n f u s e d  l e g i s l a t i v e  p r o c e s s  
s u r r o u n d i n g  s e c t i o n  6 ( i . )  o f  t h e  A l a s k a  S t a t e h o o d  A c t .  S e e , 
e . g . , c o m m e n t s  o f  R e p r e s e n t a t i v e  P i l l i o n  q u o t e d  i n  _ h e  
F e b r u a r y  1 1 ,  1 9 8 1 ,  d r a f t  a t  p a g e  8 7 .  T h e  t e r m  " m i n e r a l  
l a n d s , "  h o w e v e r , h a s  b e e n  a p p l i e d  i n  a  w i d e  r a n g e  o f  f e d e r a l  
l a n d  g r a n t s ,  a n d  s u b s e q u e n t  r e s e a r c h  h a s  i n c l u d e d  r e s e a r c h  
i n t o  t h o s e  o t h e r  t y p e s  o f  g r a n t s  a n d  t h e  d e c i s i o n s  a n d  
p r a c t i c e s  o f  t h e  D e p a r t m e n t  o f  t h e  I n t e r i o r  i n  t h o s e  o t h e r  
a p p l i c a t i o n s .  S u b s e q u e n t  r e s e a r c h  h a s  t e n d e d  t o  s h o w  t h a t  a  
m o r e  r e s t r i c t i v e  r e a d i n g  o f  t h e  t e r m  " m i n e r a l  l a n d s "  h a s  h a d  
a p p l i c a t i o n  i n  a  w i d e r  r a n g e  o f  i n s t a n c e s  t h a n  p r e v i o u s l y  
t h o u g h t .  P a r t i c u l a r l y  t e l l i n g  h a s  b e e n  t h e  t e n d e n c y  o f  
a d m i n i s t r a t i v e  b o d i e s  t o  a u t o m a t i c a l l y  a p p l y  t h e  m o r e  
r e s t r i c t i v e  i n t e r p r e t a t i o n  o f  t h e  t e r m  " m i n e r a l  l a n d s "  e v e n  
w h e n  t h e  p u r p o s e s  o f  t h e  r e s t r i c t i o n  w e r e  m a r k e d l y  d i f f e r e n t .
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h a v e  t h e  a u t h o r i t y  t o  m a k e  t h a t  i n i t i a l  d e t e r m i n a t i o n  a n d ,  
i n s t e a d ,  t h e  s t a t e  i s  r e s p o n s i b l e  f o r  s e t t i n g  u p  a n d  i m p l e ­
m e n t i n g  t h a t  a d m i n i s t r a t i v e  d e c i s i o n .  S e e  I n s t r u c t i o n s ,  5 3  
I . D .  3 0 ,  3 5  ( 1 9 3 0 ) . 2

U n d e r  t h i s  a p p r o a c h ,  t h e  m i n e r a l  l e a s i n g  r e s t r i c t i o n  
a p p l i e s  o n l y  t o  l a n d  t h e  s t a t e  d e t e r m i n e s  i s  m i n e r a l  i n  
c h a r a c t e r .  I f  t h e  s t a t e  d e t e r m i n e s  t h a t  t h e  l a n d  i s  n o t  
m i n e r a l  i n  c h a r a c t e r ,  t h e  l e a s i n g  r e s t r i c t i o n  d o e s  n o t  a p p l y  
e v e n  i f  t h e r e  i s  a  s u b s e q u e n t  d i s c o v e r y  o f  m i n e r a l s  i n  t h a t  
l a n d .

E v e n  i f  t h e  m i n e r s '  p o s i t i o n  i s  c o r r e c t ,  t h e r e  a r e  
s t i l l  a  n u m b e r  o f  u n r e s o l v e d  q u e s t i o n s  w h i c h  r e q u i r e  a d d i ­
t i o n a l  r e s e a r c h .  B r i e f l y ,  t h e  m a i n  a r e a s  o f  i n q u i r y  a r e ;

( 1 )  W h a t  a r e  t h e  c r i t e r i a  f o r  d e t e r m i n i n g  w h e t h e r  
l a n d  i s  m i n e r a l  i n  c h a r a c t e r ?

( 2 )  W h a t  d a t e  i s  t h e  r e l e v a n t  t i m e  f o r  i d e n t i f y i n g  
t h e  k n o w n  c o n d i t i o n s  w h i c h  f o r m  t h e  b a s i s  f o r  d e t e r m i n i n g  
w h e t h e r  l a n d  i s  m i n e r a l ?

( 3 )  W h a t  i s  t h e  e f f e c t  o f  t h e  p r o v i s i o n  i n  s e c t i o n  
6 ( g )  o f  t h e  S t a t e h o o d  A c t  w h i c h  p r o v i d e s :

F o l l o w i n g  t h e  s e l e c t i o n  o f  l a n d s  b y  t h e  S t a t e  
a n d  t h e  t e n t a t i v e  a p p r o v a l  o f  s u c h  s e l e c t i o n  l i y  
S e c r e t a r y  o f  t h e  I n t e r i o r  o r  I r i s  d e s i g n e e ,  b u t  
p r i o r  t o  t h e  i s s u a n c e  o f  f i n a l  p a t e n t ,  t h e  S t a t e  
i s  h e r e b y  a u t h o r i z e d  t o  e x e c u t e  c o n d i t i o n a l  L e a s e s  
a n d  t o  m a k e  c o n d i t i o n a l  s a l e s  o f  s u c h  s e l e c t e d  
l a n d s .

2 /  T h i s  w a s  t h e  a p p r o a c * 1 t a k e n  b y  t h e  D e p a r t m e n t  o f  
t h e  ' n t e r i o r  i n  i m p l e m e n t i n g  u e  S c h o o l  L a n d s  A c t .  E . g . , 
I n s t r u c t i o n ,  5 2  I  D .  5 1 ,  5 4  ( 1 9 2 7 ) .  O n  t h e  o t h e r  h a n d T  t h e  
D e p a r t m e n t  o f  t n e  I n t e r i o r  t o o k  t h e  p o s i t i o n  t h a t  i t  c o u l d  
r e v i e w  t h e  m i n e r a l  c h a r a c t e r  o f  t h e  l a n d  i n  o r d e r  t o  d e t e r ­
m i n e  w h e t h e r  t h e  s t a l e  h a s  v i o l a t e d  t h e  l e a s i n g  a n d  m i n e r a l  
r o  . ' - o r  v a t  i o n  r e s t r i c t i o n s ,  s i n c e  t h e  D e p a r t m e n t  h a s  t a k e n  t h e  
p o s i t i o n  t h a t  i t  m u s t  r e c o m m e n d  t o  t h e  U . S .  A t t o r n e y  G e n e r a l  
t o  i n s t i t u t e  f o r f e i t u r e  p r o c e e d i n g s  i n  a p p r o p r i a t e  i n s t a n c e s  
S e e , g e n e r a l l y , 1 A m e r i c a n  L a w  o f  M i n i n g ,  S e c t i o n  3 . 1 6  a t  
p a g e  5 0 8 ;  S h o r e s  v .  L t a h ,  5 2  I . D .  5 0 3 ,  5 0 5  ( 1 9 2 3 ) ;  I n s t r u c ­
t i o n s ,  5 3  I . D .  3 0  ( 1 9 3 0 ) .
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T h e  m o s t  c o m m o n l y  c i t e d  e x p r e s s i o n  o f  t h e  " m i n e r a l  
l a n d s "  t e s t  i s  c o n t a i n e d  i n  t h e  U .  S .  S u p r e m e  C o u r t  c a s e  o f  
D i a m o n d  C o a l  &  C o k e  C o .  v .  U n i t e d  S t a t e s ,  2 3 3  U .  S .  2 3 6 ,
2 3 9 - 4 0  ( 1 9 1 4 ) :

I t  m u s t  a p p e a r  t h a t  a t  t h e  t i m e  [ o f  d e t e r m i n a t i o n ]
.  . . t h e  l a n d  w a s  k n o w n  t o  b e  v a l u a b l e  f o r  m i n e r a l s ;  
t h a t  i s  t o  s a y ,  i t  m u s t  a p p e a r  t h a t  t h e  k n o w n  c o n d i t i o n s  
a t  t h e  t i m e  . . . w e r e  p l a i n l y  s u c h  a s  t o  e n g e n d e r  t h e  
b e l i e f  t h a t  t h e  l a n d  c o n t a i n e d  m i n e r a l  d e p o s i t s  o f  s u c h  
q u a l i t y  a n d  i n  s u c h  q u a n t i t y  a s  w o u l d  r e n d e r  t h e i r  
e x t r a c t i o n  p r o f i t a b l e  a n d  j u s t i f y  e x p e n d i t u r e s  t o  t h a t  
e n d .

T h e r e  i s  s o m e  c o n f u s i o n ,  h o w e v e r ,  c o n c e r n i n g  w h a t  
p a s s e s  f o r  e v i d e n c e  o f  p r o f i t a b i l i t y .  O n  t h e  o n e  h a n d ,  
t h e r e  i s  s o m e  i n d i c a t i o n  i n  t h e  c a s e s  t h a t  p r o f i t a b i l i t y  
m u s t  b e  j u d g e d  i n  t e r m s  o f  t h e  t h e n  c o n t e m p o r a n e o u s  m a r k e t  
c o n d i t i o n s . 3

O n  t h e  o t h e r  h a n d ,  i t  h a s  b e e n  h e l d  t h a t  s u b s e q u e n t  
d e v e l o p m e n t s  m a y  b e  c o n s i d e r e d  s o  a s  t o  a l l o w  a  f i n d i n g  t h a t  
l a n d s  a r e  " m i n e r a l "  e v e n  t h o u g h  t h e  c o n t e m p o r a r y  b e l i e f  i s  
t h a t  t h e  m i n e r a l s  w e r e  u n m a r k e t a b l e . 1̂  F u r t h e r m o r e ,  t h e r e  i s  
e v e n  d o u b t  t h a t  t h i s  t e s t  a p p l i e s  a t  a l l  t o  h a r d r o c k  m i n e r a l s .  
S e e ,  e . g . , D i a m o n d  C o a l  &  C o k e , s u p r a , 2 3 3  U . S .  a t  2 4 9 .

3 /  S e e  U n i t e d  S t a t e s  v .  S o u t h e r n  P a c i f i c  C o . ,  2 5 1  
U .  S. 1 ,  1 3  ( 1 9 1 9 )  w h i c h  i m p l i e s  t h a t  a n  i m m e d i a t e  w i l l i n g ­
n e s s  Lo r i s k  m o n e y  i s  t h e  t e s t :

T h a t  a n  o r d i n a r y  a n d  p r u d e n t  m a n ,  u n d e r s t a n d i n g  
t h e  h a z a r d s  a n d  a w a r d s  o f  o i l  m i n i n g ,  w o u l d  b e  j u s t i f i e d  
i n  p u r c h a s i n g  t h e  l a n d s  f o r  s u c h  m i n i n g  a n d  m a k i n g  t h e  
e x p e n d i t u r e s  i n c i d e n t  t o  t h e i r  d e v e l o p m e n t ,  a n d  i n  t h a t  
a  c o m p e t e n t  g e o l o g i s t  o r  e x p e r t  i n  o i l  m i n i n g ,  i f  
e m p l o y e d  t o  a d v i s e  i n  t h e  m a t t e r ,  w o u l d  h a v e  a m p l e  
w a r r a n t  f o r  a d v i s i n g  t h e  p u r c h a s e  a n d  e x p  ’ i t u r e .

4 /  I n  S t a n d a r d  O i l  o f  C a l i f o r n i a  v .  U n i t e d  S t a t e s ,  1 0 7  
F .  2 d  4 0 2 ,  4 1 5  ( 9 t h  C . i r .  1 9 4 0 ) ,  t h e  c o u r t  h e l d  l a n d  t o  b e  
m i n e r a l  a n d ,  a f t e r  q u o t i n g  t h e  D i a m o n d  C o a l  &  C o k e  t e s t ,

" I n  a p p l y i n g  s u c h  a  t e s t ,  r a t h e r  t h a n  t h a t  o f  
a c t u a l  d i s c o v e r y ,  i t  i s  o b v i o u s  t h a t  a  w i d e  f i e l d  o f  
i n q u i r y  i s  o p e n e d  u p .  I t  w a . ,  n o t  n e c e s s a r y  t o  s h o w  
t h a t  a p p e l l a n t s  t h e m s e l v e s ,  i n  1 9 0 3 ,  b e l i e v e d  t h e  l a n d  
t o  b e  v a l u a b l e  f o r  o i l ,  o r  t h a t  t h e r e  w a s  u n a n i m i t y  o f  
c o n t e m p o r a r y  o p i n i o n  t o  t h a t  e f f e c t .  T h e  e r e c t i o n  o f
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B e s i d e s  t h e  c r i t e r i a  t o  b e  a p p l i e d  i n  d e c i d i n g  t h e  
p h y s i c a l  a t t r i b u t e s  o f  m i n e r a l  l a n d ,  a  s e c o n d  q u e s t i o n  i s  
i d e n t i f y i n g  t h e  r e l e v a n t  p o i n t  i n  t i m e  f o r  a p p l y i n g  t h e  
c r i t e r i a .  A r e  t h e  c o n d i t i o n s  t h o s e  w h i c h  w e r e  k n o w n  a t  t h e  
t i m e  o f  s t a t e h o o d ?  S t a t e  s e l e c t i o n ?  T e n t a t i v e  a p p r o v a l ?
P a t e n t ?  O r  s u b s e q u e n t  t r a n s f e r  t o  a  t h i r d  p a r t y ?  A r g u m e n t s  
c a n  b e  m a d e  f o r  a l l  f i v e  d a t e s .  G e n e r a l l y ,  h o w e v e r ,  i t  
a p p e a r s  t h a t  t h e  k e y  t i m e  i s  t h e  p o i n t  o f  e q u i t a b l e  t r a n s f e r  
f r o m  t h e  f e d e r a l  g o v e r n m e n t  t o  t h e  s t a t e . E . g . , W y o m i n g  v .
U n i t e d  S t a t e s , 2 5 5  U .  S .  4 8 9  ( 1 9 2 1 ) .  T h i s  n a r r o w s  t h e  i n q u i r y  
t o  a  c h o i c e  b e t w e e n  t w o  d a t e s :  ( 1 )  w h e n  t h e  s t a t e  h a s  d o n e
a l l  t h a t  i t  m u s t  d o  t o  c o m p l e t e  i t s  s e l e c t i o n  f o r  a  p i e c e  o f  
l a n d ;  o r  ( 2 )  w h e n  t h e  s t a t e ' s  s e l e c t i o n  i s  t e n t a t i v e l y  a p p r o v e d  
b y  t h e  D e p a r t m e n t  o f  t h e  I n t e r i o r .  T h e  c o m p l e t i o n  o f  a l l  
a c t i v i t i e s  n e c e s s a r y  f o r  s e l e c t i o n  i s  t h e  t r a d i t i o n a l  t i m e  f o r  
d e t e r m i n i n g  m i n e r a l  c h a r a c t e r  f o r  t h o s e  t y p e s  o f  g r a n t s  x d i e r e  
a  s t a t e  i s  a b l e  t o  s e l e c t  t h e  l a n d  f r o m  t h e  g e n e r a l  p u b l i c  
d o m a i n .  O n e  s u c h  e x a m p l e  w a s  t h e  a b i l i t y  o f  s t a t e s  t o  m a k e  
i n - l i e u  s e l e c t i o n s  f o x *  g r a n t s  i n  a i d  o f  s c h o o l s  w h e r e  t h e  
o r i g i n a l  i n - p l a c e  g r a n t s  w e i * e  d e t e r m i n e d  t o  b e  m i n e r a l  i n  
c h a r a c t e r  a n d  n o t  p a s s e d  t o  t h e  s t a t e  u n d e r  p r e - 1 9 2 7  l a w .  I d .
O n  t h e  o t h e r  h a n d ,  6 ( g )  o f  t h e  S t a t e h o o d  A c t  g i v e s  t h e  s t a t e  
t h e  a u t h o r i t y  t o  d i s p o s e  o f  i t s  i n t e r e s t  i n  l a n d  u p o n  t h e  
r e c e i p t  o f  t e n t a t i v e  a p p r o v a l .  A t  l e a s t  o n e  c o u r t  h a s  s t a t e d  
t h a t  " s e c t i o n  6 ( g )  p r o v i d e s  t h a t  o n  t e n t a t i v e  a p p r o v a l  o f  t h e  
s e l e c t e d  l a n d s  e q u i t a b l e  t i t l e  p a s s e s  t o  t h e  S t a t e , "  S c h r a i e r  
v .  H i c k e l , 4 1 9  F . 2 d  6 6 3 ,  6 6 5  ( D .  C .  C i r .  1 9 6 9 ) .

T h e  l a n g u a g e  o f  s e c t i o n  6 ( g )  r a i s e s  a n  a d d i t i o n a l  q u e s t i o n .  
A g a i n ,  6 ( g )  p r o v i d e s :

F o l l o w i n g  t h e  s e l e c t i o n  o f  l a n d s  b y  t h e  S t a t e  i n  t h e  
t e n t a t i v e  a p p r o v a l  o f  s u c h  s e l e c t i o n  b y  t h e  S e c r e t a r y  o f  
t h e  I n t e r i o r  o r  h i s  d e s i g n e e ,  b u t  p r i o r  t o  h i s  i s s u a n c e  
o f  f i n a l  p a t e n t ,  t h e  S t a t e  i s  h e r e b y  a u t h o r i z e d  t o  e x e ­
c u t e  c o n d i t i o n a l  l e a s e s  a n d  t o  m a k e  c o n d i t i o n a l  s a l e s  o f  
s u c h  s e l e c t e d  l a n d s .

s u c h  s t a n d a r d s  w o u l d  r e q u i r e ,  i n  t h e  o n e  c a s e ,  p r o o f  o f  
f r a u d ,  a n d ,  i n  t h e  o t h e r ,  p r o o f  o f  c o n d i t i o n s  p o i n t i n g  s o  
u n e r r i n g l y  t o  t h e  e x i s t e n c e  o f  v a l u a b l e  o i l  d e p o s i t s  a s  
t o  b e  t h e  e q u i v a l e n t  o f  a c t u a l  d i s c o v e r y .  N o r , a s  w e  
u n d e r s t a n d  t h e  r u l e  l a i d  d o w n  i n  t h e  c o n t r o l l i n g  d e c i s i o n s , 
n e e d  i t  b e  s h o w n  t h a t  c o n t e m p o r a r y  b e l i e f  w a s  s u c h  a s  t o  
p r o m p t  t h e ?  w i  1 1  i n g n e s s ~ T m m e d i a t e l y  t o  r i s k  m o n e y  i n  t h e  
e x p l o i t a t i o n  o f  t h e  l a n d !  O n  t h i s  p o i n t  t h e r e  i s  p e r s u a s i v e  
e v i d e n c e  t h a t  L h e  t h e n  p r e v a i l i n g  m a r k e t  f o r  o i l  w a s  
u n f a v o r a b l e  t o  n e w  d e v e l o p m e n t  a n d  c o n t i n u e d  L o  b e  s o  f o r  
a  n u m b e r  o f  y e a r s . "  ( e m p h a s i s  a d d e d )
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S e c t i o n  6 ( g )  s e e m s  t o  s t a t e  t h a t  t h e  o n l y  w a y  t h a t  t h e  s t a t e  
c a n  i o n v e y  a  t h i r d  p a r t y  i n t e r e s t  i n  l a n d  p r i o r  t o  r e c e i p t  o f  
p a t e n t  i s  b y  a  c o n d i t i o n a l  l e a s e  o r  c o n d i t i o n a l  s a l e  c o n t r a c t .  
S i n c e  s e c t i o n  6 ( i )  p r e v e n t s  t h e  s a l e  o f  t h e  m i n e r a l  i n t e r e s t  
a t  a l l  t i m e s ,  e v e n  i f  n o n - m i n e r a l  l a n d  c a n  b e  m i n e d  b y  l o c a ­
t i o n  a f t e r  t h e  s t a t e  r e c e i v e s  p a t e n t ,  i t  m a y  b e  t h a t  p r i o r  t o  
p a t e n t  t h e  s t a t e  m a y  o n l y  a u t h o r i z e  m i n e r a l  e n t r y  b y  m e a n s  o f  
a  c o n d i t i o n a l  l e a s e .  G i v e n  t h e  l o n g  p e r i o d  o f  t i m e  b e t w e e n  
t e n t a t i v e  a p p r o v a l  a n d  r e c e i p t  o f  p a t e n t  i n  m o s t  i n s t a n c e s ,  
p r e s e n t  m i n i n g  a c t i v i t i e s  m a y  s t i l l  b e  a f f e c t e d .  F u r t h e r  
r e s e a r c h  o n  t h i s  q u e s t i o n  i s  a l s o  b e i n g  c o n d u c t e d .

C o n c l u s i o n

P a s t  s t a t e  p r a c t i c e  w a s  b a s e d  o n  a n  i n c o r r e c t  i n t e r ­
p r e t a t i o n  o f  s e c t i o n  6 ( i ) .  A l s o ,  i t  i s  r e l a t i v e l y  c l e a r  t h a t  
w h a t e v e r  t h e  p r o p e r  a p p l i c a t i o n  o f  s e c t i o n  6 ( i )  m a y  b e ,  t h e r e  
w i l l  b e  a  s i g n i f i c a n t l y  i n c r e a s e d  n e e d  f o r  t h e  i s s u a n c e  o f  
l e a s e s  f o r  m i n i n g  a c t i v i t i e s  o n  6 ( a )  a n d  ( b )  l a n d .  I f  n o  
t r a n s i t i o n a l  l e g i s l a t i o n  i s  e n a c t e d ,  d i s r u p t i o n  o f  m i n i n g  
a c t i v i t i e s  c o u l d  o c c u r .  T h i s  p o t e n t i a l  f o r  d i s r u p t i o n s  e x i s t s  
e v e n  i f  t h e  m i n e r s '  i n t e r p r e t a t i o n  o f  t h e  6 ( i )  r e s t r i c t i o n  i s  
e v e n t u a l l y  a d o p t e d  i n  o u r  f i n a l  o p i n i o n  b e c a u s e  o f  t h e  n e e d  o f  
t h e  d e p a r t m e n t  t o  m a k e  m i n e r a l  c h a r a c t e r  d e t e r m i n a t i o n s  u n d e r  
t h e  m i n e r s '  a n a l y s i s .

O n  t h e  o t h e r  h a n d ,  e v e n  t h o u g h  p a s t  s t a t e  i n t e r p r e t a t i o n  
w a s  i n c o r r e c t ,  i c  s h o u l d  n o t  b e  a s s u m e d  t h a t  t h e  s t a t e  h a s  
v i o l a t e d  t h e  6 ( i )  r e s t r i c t i o n .  F i r s t ,  t h e  s t a t e  h a s  a l w a y s  
r e t a i n e d  t h e  m i n e r a l  i n t e r e s t  w h e n  i t  h a s  s o l d  6 ( a )  a n d  ( b )  
l a n d  t o  t h i r d  p a r t i e s .  A S  3 8 . 0 5 . 1 2 5 .  S e c o n d ,  t h e  l e a s i n g  
r e q u i r e m e n t  i n  6 ( i ' i i s  p r o b a b l y  s a t i s f i e d  a s  l o n g  a s  a  l e a s e  
e v e n t u a l l y  i s s u e s .  A l l o w i n g  i i  t e r i m  m i n i n g  s o l e l y  b y  d i s ­
c o v e r y  a n d  l o c a t i o n  p r i o r  t o  i s s u a n c e  o f  a  l e ~ s e  w o u l d  p r o b a ­
b l y  n o t  b e  a  v i o l a t i o n  o f  s e c t i o n  6 ( i ) .  C f .  I d a n o  C o d e  
A n n o t a t e d  § 4 7 - 7 0 3  e t . s e q . ( w h e r e  t h e  s t a t u t e  a l l o w s  m i n i n g  b y  
l o c a t i o n  o n l y  f o r  t w o  y e a r s  b e f o r e  a  l e a s e  m u s t  b e  s e c u r e d ) . 
T h u s ,  i f  a  c l a i m  h a s  b e e n  s t a k e d  o n  6 ( a )  a n d  ( b )  m i n e r a l  l a n d ,  
t h e  p o t e n t i a l  v i o l a t i o n  o f  6 ( i )  w o u l d  p r o b a b l y  b e  c u r e d  b y  
i s s u i n g  a  l e a s e  f o r  t h a t  c l a i m .  T h i r d ,  g i v e n  t h e  p o o r  m a r k e t  
f o r  h a r d r o c k  m i n e r a l s  i n  A l a s k a  u n t i l  r e c e n t  y e a r s , m a n y  l a n d s  
t h a t  h a v e  b e e n  t e n t a t i v e l y  a p p r o v e d  o r  p a t e n t e d  m a y  n o t  b e  
" m i n e r a l  l a n d s "  u n d e r  o n e  o f  t h e  l i k e l y  t e s t s  f o r  m i n e r a l  
c h a r a c t e r :  i . e . ,  t h a t  t h e  l a n d  w a s  r e a s o n a b l y  b e l i e v e d  t o
c o n t a i n  v a l u a b l e  m i n e r a l s  a t  t h e  t i m e  t h e  s t a t e  c o m p l e t e d  i t s  
s e l e c t i o n .  T h e r e f o r e ,  t h e  l a n d s  a l r e a d y  c o n v e y e d  t o  t h e  s t a t e  
b y  t e n t a t i v e  a p p r o v a l  o r  p a t e n t  t h a t  w o u l d  b e  m i n e r a l "  m a y  b e  
v e r y  f e w .  F i n a l l y ,  i f  a  c o u r t  w o u l d  r u l e  t h a t  t h e  s t a t e  
p r a c t i c e  w a s  i n c o r r e c t ,  i t  i s  l i k e l y  t h a t  t h e  c o u r t  w o u l d  g i v e  
t h e  r u l i n g  p r o s p e c t i v e  e f f e c t  o n l y .  S e e ,  e . g . ,  C h e v r o n  
O i l  C o .  v .  l l u s o n , 4 0 4  U . S .  9 7 ,  i 0 6  ( 1 9 7 1 ) .
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A g a i n ,  a  f i n a l  o p i n i o n  i s  e x p e c t e d  t o  b e  i s s u e d  s o m e t i m e  
t h i s  s u m m e r .  T h a t  o p i n i o n  w i l l  e x p a n d  u p o n  t h e  m a t t e r s  
d i s c u s s e d  h e r e i n ,  r e a c h  c o n c l u s i o n s  o n  t h e  ' c i d e d  i s s u e s  
o u t l i n e d  a b o v e ,  a n d  a n s w e r  a  n u m b e r  o f  r e l a u  o.  q u e s t i o n s  
a d d r e s s e d  i n  p r i o r  d r a f t s  b u t  n o t  d i s c u s s e d  i n  t h i s  l e t t e r .

I f  y o u  h a v e  a n y  q u e s t i o n s  p l e a s e  d o  n o t  h e s i t a t e  t o
c a l l .

S i n c e r e l y ,

W I L S O N  L .  C O N D O N  
A T T O R N E Y  G E N E R A L

A s s i s t a n t  A t t o r n e y  G e n e r a
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