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LEGAL TECHNIQUES FOR AGRICULTURAL LAND PROTECTION

1. Preferential’ Assessment
This term refers to the valuation of land and property‘fir the pus- 

posc of levying taxes. . In most state constitutions, all property must he 
assessed at its highest.and best use.* Frequently, agricultural land is 

considered not to be the highest and best use of that land and there fore 
is assessed at a higher rate, say that of residences or commercial 

structure, so farmers pay higher texcs for a use to which the 'land has not 

been put. With preferential assessment, the property is assessed and 

taxek at its agricultual value, rather than that- of another use.‘

2. Exemption from Special Toxlng Districts

In areas where uran sprawl is occ'irring, special taxing dlsct.ricts 
(sometimes called Local Improvement Districts) arc set up to help pay 

foi roads, sewer or water to outlying developments. .Those districts 
place an additional levy on the land besides the normal property tax. Thi 

can be a very hard burden for the farmer, as s/he will be paying for 
services that s/he doesn't need. These levies are .also usually somewhat 
high because of the capitel expense involved with the above named pro­

jects. By being exempt from these districts, the tax burden of a farmer 

is reduced.

3. Agricultural Zoning ,

This is a technique.-that allows an .area to be zoned for large lots, 
typically 5-40 acres, in/order to male it difficult to subdivide the 

property forother than agricultural uses.! /,3 Agricultural Districts

These districts are set up to provide suitable r.reas for agriculture 
and agriculturally-related uses. They are usually requested by peti­

tions of the citizens in the area(s) to be designated for agriculture.
This is different from zoning which is handed down from the local dc- 

cision-makers to the people. Once a petition for a district has been 
received, the local and sometimes state decisicn-raakers must approve 

the request dependent on such criteria as soil productivity, othe*' local 

land-use plans, number of persons wonting the district, etc. Cnee 
approved, the land within the district may only be used for agriculture 

and agriculturally-related uses.
«( 5.̂  Crop Suitability Ratings

" Tin3 is a variation the agricultual zoning method where in­

stead of arbitrarily designating certain lot sizes, the capability of 
the soil t° produce crops is analyzed. Soils are given a ratcing 

dependent on their ability to produce crops. Those souls which have 

the hi ghost rateings (most able to produce crops) are then restricted 
from other Linds of use, while those with lower rateir.gs can be used for 

subdivisions, cnopping malls,etc.
t

Co L imitation on Power of Fjainor.t Foma In
L'.ost government entities have the right to declare eminent domain 

on a person's private property. That is, if the citizenry's "health, 

safety and welfare" are at stake, the government can take over the land 

and provide compensation to the former private owner.

The technique of limiting this power involves requiring the gov- 

cri-MOi t using it to make sure that the eminent domain project complies 

'with all local plans for development including igricultural development.



If it does not comply then the power can not be exercised. Usually, 
limiting eminent domain is used ir. conjunction with other techniques 
such as agricultural districts where property can cr.ly be subject to 
eminent domain if the proposed project is agriculturally related.

• *I
7. Income Tax Credits

in this method, the farmer is given a break on his/her income tax 

once s/he has agTccd to beep his/her land in agricultural production 
for a specified period of time. This agreement is made with the local

government e ,d' in some cases with the state.
S • •- . *•8 . Capital Gains Taxation

This technique 1 7  specifically nirr.ud nl reducing land speculation.

It placqs a. capital gains tax on the sale of land. The tnx isprogrossively

steeper the less time one holds the land before resale.

9. Purchase o f • Development Rights
Many people feel that a oer?cn has the right.to develop their 

land as s/he sees fit. by buying the "development rights" to property 
from the owner and placing certain restrictions on the deed that run 

with the land, u community can be assured-of maintaining sorce arrount of i 
agricultural land for crop/stock production.

10. Transfer of Development Rights

ixacal governmentsfusing this tcchniuqc, encourage the trading of 

development rights witljin the private sector. The program is based on tra­

ditional zoning where spccificuses are allocnted to t ich zone. Then each 

lanowner io given a specific number of development rights. To develop . 
in the targeted growth areas an owner must have a certain number of 

development rights which would be obtaineJ from -l a n d o w e r s  outside the 

zone. . These transfers of development rights would be recorded with • 
the deeds of the involved properties and would run with the land,

"~N •
31.) Food Plans for Urban Areas

This planning process would require urban areas to focus on where 

and how food iB supplieu to that location and what is needed to continue 

that supply. Some factors 1o  be looked et include'local production‘capa­
bility, dependence on food from outcfd/the nrcc, agricultural instability, 

‘greenhouse potential and recycling of municipal wastes.

R e d u c t ‘ ju  of Nuisance Threat\ * • *    _____________

Kxcusfng farmers from the nuisance law is the prime thrust of. this roc-
thod. If an agricultural use has been estabi 4 prior to another use

(ray a rural subdivision) when the farmer is exe;..j.t from law suits con­
cerning nuisances such ns jioise cr smells.

s ' l 3- hand Trusts

Using this mechanism allows the owner to place his/her lands in 

trust for perpetuity. The uses to which the land can te put are placed cn 
’he deed .and run with the land.



Perspectives/Farm, Land, Food

P r e s e r v i n g  P r i m e  A g r i c u l t u r a l  L a n d

A  rising number o f American farmers 
arc find ing ii pays more 10 te ll tome o f 
th e ir land for developmen: than to work it 
them se lves. A 1975 study by  the U.S. De­
partment o f Agriculture found .that each 
year about two m illion acres o f farm land 
are lo t i to urbanization and industria list 
lio n  w ith another one m illio n  arret being 
convened to re te rvo in , poods and lik e s .

W h ile the total amount o f cropland 
hat remained at a re la tive ly  conttanl 400 
m illio n  acret tinec 1949. Significant"shiflt 
in the actual land cu ltiva ted  and harvetted 
have occurred. Prime farm land , panicu- 
la r ly  in the eastern U .S . . i t  being d e ­
ve loped rap id ly .'A rtd , acro ss the nation in 
the past 20 y e a n , two m illio n  farms have 
been lost and 30 m illio n  people have 
m oved from farm s to c it ie s .

W ith  agricultura l products account­
ing fo r 20 percent of a ll d ie  nation's c a ­
pon s. states are esam inmg ways to keep 
up crop production.

In  1916. Maryland became the first 
state to enact legislation w h ich  provided 
for the assessment o f farm land based upon 
its va lue for agricu ltura l purposes rather 
than its actual market va lue . S ince then. 45 
n a te s have re lieved farm owners' u s  bur- 
Jen through differs n ia l U a  assessment.

There are three types o f differentia]

u a  assessment: sim p le p referen tia l as­
sessment; preferential assessment w ith a 
"roE-back" tax o ' penalty when zrrm land 
is converted to other uses (deferred laia- 
l io e k in d  preferential assessment w hich b  
contingent upon an agreement by m e land 
owner to restrict the use o f h a  land to 
agriculture fo r a g iven time period .

States continue to enact these Using 
methods although they generally have not 
bee s s u c c e s s fu l in  stem m ing :h e  en­
croachment o f urbanization, in d u c r ia liu -  
lion and recreational use upon a g rc u liu ra l 
land. S c ven l factors account for chis lack 
o f success, the m o it important be ing  that 
financial benefits gained from the sa le o f 
propeny almost a lw ays outw eigs the U s 
penshies. A lso , it i s  d ifficu lt to d e fine ag- 
r ic u km l land so that nonajricultural inter­
ests do not lake advantage o f the reduced 
valuation. Another problem with d iffe ren t­
ia l i n  assessments for localities is  the lo ts 
o f the u s  revenues accompanying the re­
duced va luation.

In addition to Uaing measures, states 
and localities are exploring other methods 
to preserve prime agricu llura l la n d . These 
include agricu ltura l distracting, p u b lic  ac­
quisition o f land w ith leaseback, agree­
ments, open space easements and purchase 
o f development righ ts, and h c lram sfe ro f
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development rights. M ost c f  these new 
methods are based on the philosophy that 
the pub lic good is as important as private 
property owners’ righ ts.

Californ ia and N ew  York are two 
s u te s  re ly ing on agricultura l d is tricting to 
try  to preserve fa rm land . Those states 
found that premature and unnecessary 
conversion o f agricu ltura l land to urban 
areas creates utban sp raw l, h.gher costs to 
the community for providing services and 
h igher taaes for farm ers. Boo su te s  hsvc 
passed b il ls  which establish agricu ltura l 
d is tr ic t councils to consuh with county 
governments in sening up the agriculture 
preserves. Once land is  included >n the 
preserves, it may not be used for purposes 
other than agricultura l.

In  both sutes the programs are vo lun ­
tary: in Californ ia, the county may initiate 
preservation efforts. In  New York , the 
conversion o f land resu lts in a five-year taa 
to ll-back penalty. In  C a lifo rn ia , o f le i. 
those farmers who participate in the pro­
gram don't own land in danger o f de­
ve lopm ent whereas fa rr ie rs near urban 
areas do  not u ke  part in the urogram. S im i­
la r b i l ls  have been im roouctd in other 
lU le t ,  but opinions va ry  as so the pro­
gram s' effectiveness.

Another proposal allows pub lic ac­
qu is ition  o f farmland w ith an oversight 
board or commission empowered to lease 
the land to ind iv idua ls and fam ilies in ­
terested in farming. W h ile  (here is prece­
dent in  the United States for public acqu is i­
tion o f land through govem m enu l agen­
c ie s fo r parks, schools, airporu and areas 
o f c r i t ic a l  c n v ir o n m e ru l con ce rn  
(F lo rida), none ca isu  fo r acquisition o f 
farm land in order to control devcloprocnl 
and guarantee an adequate aupply o f ag­
ricu ltu ra l land at a reasonable price. Such 
proposals have been introduced in North 
and South D akouandM innesou . In  1972, 
Saskatchewan, Canada established a pro­
gram to purchase farm land as a public trust 
and lease il back to young or fam ily  far- 
m en . The progrim appears successfu l.

A  th ird method for picscrving farm ­
land in vo lves the purchase o f a farmer1! 
development rights. Under this le g is la ­
tion , the s u t r  pays the fanner the d if fe r­
ence between the agricultura l value o f the 
land and its worth in the private market as 
deve lopable land. Tbe fanner leep s title , 
and a covenant u  w r.nen r,u> the deed 
lim it in g  use o f the land to agriculture The 
New Jersey legislature has appropriated $5 
m illion  fot such a pilot program in Bur­
lington County, a- j  there has been o ver­
whelm ing aupport (rum New Jersey farm- 
c i l  who want to iom th is unique land use 
espenm ent. A sim ilar plan u-Jerwsy in 
Suffo lk County . N Y . a llow s (aimers to 
se ll their development righ ts to the county

while continuing to fa sn  and (say u se s  
based upon cun cn t use assessment. A S60 
m illion bond issue w ill fund the program.

The transfer o f development rights 
(TDR) is another method being examined 
as a means o f sav ing farm land. The basic 
principle underly ing  this approach is the 
restriction o f development in one area and 
its promotion in a n o d e . I l is based upon 
the idea that development righ ts can be 
separated as are mineral and a ir righ ts from 
the actual ownership o f the land , and thus 
can be regulated. The owners o f  land in the 
developable areas are required us purchase 
development r ig h u  certificates from  own­
ers o f preserved land so that they may 
develop their land to s i  ealcnt not allowa­
ble 'under the present roning restrictions. 
Illin o is and Louisiana have enacted TDR 
for certain h isto ric preservation areas, and 
TDR for preserving agricu ltural land and 
open space is be ing considered by osher 
su te s and lo ca lities .

“ E a c h  y e a r  a b o u t  t w o  
m i l l i o n  a c r e r o f  f a r m l a n d  
a r e  l o s t  t o  u r f  a n i z a t i o n ,  a n d  
d u r i n g  t h e  p a s t  2 0  y e a r s ,  3 0  
m i l l i o n  p e o p l e  h a v e  m o v e d  
f r o m  f a r m s  t o  c i t i e s . ”

At the federal le ve l, a b ill c su b li ih in g  
a national p i lic y  to i t u u ,  protect and im ­
prove agicullurat land has been introduced 
in Congress by U .S . Rep. James Jeffords 
(R-Vi.) and Sen. D ick O ark (D-ldaho). 
The h ill would set up a review and study 
comm ission to asse ts current farm land 
usage. I l  alto makes available technical 
and financial assistance to the ' .u t r t  and 
their political s u h d iv itc o i to carry out 
projects for preserving agricu ltura l land.

Joan It arrrn is j i e ' d i r r . t . i r  /or rura l dr 
trlopmrn: in ih t SCSL D rm rr o jjic t.

State Lcgir.latjres, September 1977
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