


COMMITTEE REPORT
;

HOUSE

A/2/81 FURTHER: TRANSPORTATION
(Added 4/20)

(5)
Date :  _______________________________________

Mr . Speake r :

The Committee on LABOR &. COMiERCE_____________________has had_______________RB 455_______________

"An Act relating to the regulation of contractors."

under c o n s i d e r a t i o n  and (a m a j o r i t y  o f  the committed) ( the  committee) 
r e p o r t s  i t  back w i t h  the f o l l o w i n g  recommendat ions :

[ ] do pass [ ] do not pass

[ ] do pass w i t h  a t tached  amendments( s )
[ < ]  same t i t l e

[ X J  r e p la c e  w i t h  CS f o r  /- S~~ f  ............................................ [ j new t i t l e

and recommends ___________________________________________________________________________________________________

[ ] AND a t taches  a "Le t te r  o f  I n te n t"  [ ] New F i s c a l  Note

[ v ] r e p o r t s  i t  back w i t h o u t  recommendation

[ ] r e f e r r e d  to t h e ___________________________________________________________________ Committee

MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS.



THE LEGISLATURE OF THE STATE OF ALASKA 
T W E L F T H  L E G I S L A T U R E

FISCAL NOTF.

I. REQUEST
Bill/Resolution No. HB 455 ___________ _______________________________________________________________________
Tit Ip An Act rel atrng to the reoulation of contractors.___________________________________
Requested by Labor & Commerce Committee________________________________________ Date 4-2-81

II. FISCAL DETAIL
Agency Affected Department of Commerce & Economic Develooment______________________________________
Program Category Affected_____________ Pub l i c  Protect ion_________________________________________________________________
BRU, Program, or Subprogram(s) Affected Regulation & l icens ing  of professions - invest igat ions. 
(Note: If more than one budget component is affected, separate line-item amounts and funding for each 

component in the analysis section.)
EXPENDITURES (Thousands of Dollars)

FY 81 FY 82 FY 8 3 FY 84 FY 85 .FY 86

100 PERSONAL SERVICES
200 TRAVEL 2.9 3.3 3.7 4.1 4.6
300 CONTRACTUAL
1Q0 COMMODITIES
100 EQUIPMENT
600 LAND A STRUCTURES
700 GRANTS. CLAIMS. ETC.

TOTAL 2.9 3.3 3.7 4.1 4.6

FUNDING (Thousands of Dollars)

GENERAL FUND 2.9 3.3 3.7 4.1 4.6
FEDERAL FUNDS
OTHER (Specify Fund Source)

POSITIONS

FULL TIME 0 0 0 0 0 0
PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instructions, Section III)

200 - TRAVEL - 12% in f l a t io n  factor projected.

Additional travel by investigators (Juneau/Anchorage), not 
budgeted for in FY'82, to investigate unlicensed contracting 
act iv i ty .

2 invest igators ,  1 day per diem/mo 0 $67.00 per dav
II

1 t r ip  every 3 mos. 0 $160.00 per t r i p

c .< _

IV. D A T E  4-23-81________________________ PREPARED by Mar.iorte Odland, Regulations Special ist
AGENCY Div is ion of Occupational Licensing_____________

Original: Legislative Finance PHONE 465-2535__________________
cc: Budget and Management

Prime Sponsor (First Legislator Named)

$ 1 ,608.00

1 ,280.00 

$ 2 ,888.00

33-001 (Rev. 1 2 /80



COMMITTEE REPORT FOR CSHB 455

CSHB 455 amends AS 08.18 by adding two new sections 

related to the regulation of bidding procedures by contractors. 

This bill is designed primarily to eliminate the practice of 

"bid shopping." Currently, general contractors force principal 

i. *.bcontractors to lower the amount originally stated for 

services, or services and materials, in a bid by bid shopping 

after the bid is awarded. This results in increased and u n­

warranted profits for the general contractors, and creates an 

untenable economic climate for subcontractors.

In order to prevent general contractors from bid 

shopping, this bill requires that general contractors make con­

tracts with the principal subcontractors before the bid is 

awarded and that those contracts contain a liquidated damage 

provision equal to 15 percent of the amount of the principal 

subcontractor’s services, or services and materials, which 

have been included in the general contractor's bid. If after 

the bid is awarded the general contractor breaches the contract 

without cause, the general contractor will be required to pay 

this fixed amount to the principal subcontractor. By requiring 

that all contracts with principal subcontractors contain a 

liquidated damage clause, the amount of profit a general con­

tractor may gain by bid shopping will be offset by the amount 

of damages that contractor will be required to pay.



CSHB 455 ensures compliance with this contract by 

providing that a genet.al contractor must file a list of princi­

pal subcontractors with the commissioner when the bid is 

submitted. This will allow the parties, after the award of 

the contract, to verify whether a principal subcontractor 

was included in the original bid. This provision does not 

give the state enforcement powers. Rather, the private 

parties will be required to enforce their rights under this 

statute. However, it will provide a mechanism for verification 

in a subsequent dispute. Furthermp.e, because a bid is void 

if the filing is not made, the general contractor will be 

forced to file with the commissioner and to enter into contracts 

with the principal sjbcontractors before the award of the bid.

Because the requirements imposed by AS 08,18.065 and 

08.18.067 are self-enforcing, CSHB 455 also makes inapplicable 

to AS 08.18.065 and 08.18.067 the provision in AS 08.18.141 

making a violation of AS 08.18 a misdemeanor. Definitions of 

the terms "registered contractor" and "principal subcontractor" 

have also been included in CSHB 455 in order to clarify the 

applicability of the new requirements.

Vernon L. HurIbert, Chairman 
House Labor L Commerce Committee



THE LEGISLATURE OF THE STATE OF ALASKA
T W E L F T H  L E G I S L 7 L U R E

.

FISCAL NOTE

I. REQUEST
Bill/Resolution No. CSHB 455    _______________________________
Title An Act re la t ino  to the reguTations..Qf- r-nn±r.ai±ai3L_______________________________________________________
Requested bv Labor & Commerce Committ.pp_______________________________________Date 5-14-81_________________   j

11. FISCAL DETAIL
Agency Affected Department of Commerce & Economic Development______________________________________________
Program Category Affected Publ i c  Protection   _________ _____  _______________
BRU, Progr;m, or Subprograin(s) Affected Regulat i on & l icens ing o f  professions - Admin is t ra t ion
(Note: If more than one budget component is affected, separate linc-itcm amounts and funding for each 

component in the analysis section.)
EXPENDITURES (Thousands of Dollars)

FY 81 FY 82 FY 8 3 FY 84 FY .85 .FY 86

100 PERSONAL SERVICES 9.5

?on TRAVF1 0

300 CONTRACTUAL 6.0 2.0 2.1 2.2 2.3

400 COMMODITIES 1.0 1.0 1.0 1.0 1.0

son eq u ip m e n t .5
600 LAND & STRUCTURES
700 GRANTS. CLAIMS, ETC _ _0_ _

TOTAL 17.0 3.0 3.1 3.2 3.3

FUNDING (Thousands of Dollars)

GENERAL FUND 17.0 3.0 3.1 3.2 3.3

FEDERAL FUNDS
OTHER (Specify Fund Source)
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JAY S. HAMMOND, SO YE UN OH

POUCH K -  STA TE CAPITOL 
JUNEAU. ALASKA 99S11 
PHONE: 1907) 465-3600

May 6, 1981

Honorable Vernon L. Hurlbert 
Alaska State Legislature 
Pouch V, State Capitol 
Juneau, AK 99811

Re: HB 455 (regulation of
contractors)
Our file no. J-77-120-81

Dear Representative Hurlbert:

Attached are a proposed committee substitute for HB 455 
and a committee report on it. The proposed committee sub­
stitute will correct the constitutional infirmities noted in 
my April 27, 1981 letter on HB 455, a copy of which is also 
attached.

The proposed committee substitute for HB 455 requires 
that registered contractors file with the commissioner a 
list of all principal subcontractors whose services, or 
services and materials, are included in the registered c o n­
tractor's bid. This filing requirement will enable the state 
to ensure that the registered contractor complies with the 
other requirements imposed by f .is version of the bill.

The constitutional problems noted in regard to HB 455 
have been corrected in the proposed committee substitute by 
requiring that registered contractors have contracts with 
t.he principal subcontractors before the bid is awarded. 
Additionally, this proposed committee substitute allows 
termination of the contract with a principal subcontractor 
for any reason, but requires that all contracts contain a 
liquidated damage provision allowing a subcontractor to 
collect fifteen percent of the amount of that subcontractor's 
services or services and materials, included in the registered 
contractor's bid if the registered contractor breaches the 
contract without cause. This requirement will operate to 
prevent "bid shopping" because any advantages gained by bid 
i.hopping will be offset 1 y the damages which the principal 
subcontractor will be entitled to under the contract.



Representative Hurlbert - 2 ' May 6, 1981

Lastly, the proposed committee substitute establishes 
that violation of these requirements will n^j constitute a 
misdemeanor under AS 08.18.141. Because of the damage pr o­
visions in proposed AS 08.18.067, it is unnecessary to 
further penalize the conduct through the misdemeanor pro­
vision, and the uncertainty of a justifible or unjustifible 
breach of contract, would be unconsti ;utionally vague.

Sincerely,

WILf ON L. CONDON
ATTORNEY GENERAL

By:
Leslie J. Ludtke 

Assistant Attorney General

L J L :wj p 
Enclosure
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House of Representatives
Pouch V 

State Capitol 
Juneau, Alaska 99811

April 28, 1981

The Honorable 
Wilson L. Condon 
Attorney General 
Pouch K, State Capitol 
Juneau, Ak 99811

RE: HB 455

Dear Attorney General Condon:

I am in receipt of a letter from you dated April 
27, 1981 referencing the above.

Based upon the opinion, I am requesting that 
year office assist us in re-drafting HB 455 so 
it will meet constitutional questions.

I am thanking you in advance.

Rep. Vern Hurlbert 
C h m ., House Labor 
and Commerce

Official Business
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JAY £ HAMMOND, BOVERNOR

POUCH K - STATE CAPITOt. 
JUNEAU, ALASKA 99811 
PHONE: (907) 465-3600

April 27, 1981

Honorable Ver.ion L. Hurlbert 
Alaska State Legislature 
Pouch V, State Capitol 
Juneau, AK 99811

Dear Senator Hurlbert:

You have asked this department to comment on the con­
stitutionality of HB 455. This bill requires general 
contractors to submit the names of all principal subcon­
tractors included in a contract bid. Upon award of the bid 
to the general contractor, the general contractor may change 
a principal subcontractor, which was included in the bid, 
only for cause.

HB 455 raises three constitutional issues which are:
(1) whether a general contractor may in light of the right 
to privacy be required to submit the names of all principal 
subcontractors in a bid; (2) whether the provision that 
allows termination only for cause violates the constitutional 
right to freedom of contract; and (3) whether limiting the 
bill to cover only general contractors violates the equal pro­
tection clause.

The right to privacy guaranteed by Art. I, § 22 of the 
Alaska Constitution must be balanced against the regulatory 
interest in requiring disclosure of the information. This 
bill reqv.ires disclosure of the principal subcontractors in 
order to prevent the general contractor from obtaining a 
bid, and then pressuring the subcontractors to work for less 
than the amount included in the bid. Therefore, the regulatory 
motivation behind this disclosure requirement is to prevent 
"bid shopping" by general contractors. Because the infor­
mation sought relates only the business activities of the 
general contractor, the regulatory interest in requiring dis­
closure of the names of the principal subcontractors may 
outweigh the privacy interest of the general contractor in 
not disclosing the names.



i ! "  ' - '.'-j."'- . .  •< • ‘ • :•*>< -  v
Senator Vernon Hurlbert - 2 - .April 17, 1981

* * ’ * '• ' • . W

The second constitutional issue raises far more serious 
questions. The fourteenth amendment of the U. S. Constitution 
and Art. I, § 7 of the Alaska Constitution guarantee the 
rights of liberty and property. The right to freely contract 
may be impinged upon only when there is a legitimate state 
interest. For example, contracts against public policy may 
be forbidden by law because there is a legitimate police power 
interest in prohibiting persons from entering into these type 
of contracts. However, in this instance the bill requires 
that the general contractor enter into contracts with principal 
subcontractors which can be terminated only for cause upon 
award of the bid. The requirement severely limits a general 
contractor's right to choose which subcontractors to contract 
with and what kind of contracts to make with those subcontractors. 
In Opinion of the Justices, 108 N.E. 807, (Mass 1915), the 
question of whether a statute may impose a requirement that an 
employee of a railroad corporation be given a full hearing 
before discharge was discussed. In holding that that statute 
constituted an unwarranted infringement upon the right to 
contract, the Justices focused on the employer's basic right 
to discharge employees. However, the Justices did state that 
the requirement of hearing before discharge could be imposed 
upon civil service employers. Similarly we think that the 
contractual restrictions contemplated by HB 455 could be 
imposed in connection with bids for state contracts. The 
imposition of the requirement that the general contrat tor 
execute a contract, only terminable for cause, with a 1 
principal subcontractors included in the bid violates the 
constitutional right to freedom of contract.

The third constitutional issue raised by HB 455 involves 
the equal protection clause of the constitution. Art. 1, § 1 
of the Alska Constitution and the fourteenth amendment of the 
U.S. Constitution guarantee equal treatment under law for all 
persons. However, a regulatory statute may pertain only to 
one group of persons provided that there is a resonable basis 
for the classification. The application of the requirements 
of HB 455 only to general contractors in the State meets the 
rational basis test under Art. I, § 1 of the Alaska Constitution 
and the Fourteenth Amendemnt of the U.S. Constitution.

Therefore, we conclude that the only significant constitu­
tional problem with 1IB 455 is the limitation it imposes upon a 
general contractor's right to freely contract. On this basis 
we think HB 455 is unconstitutional.

Sincerely,

WILSON L. CONDON 
ATTORNEY GENERAL

L J L : wj p
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Introduced: 4/2/81 
Referred: Labor & Commerce

BY THE LABOR AND COMMERCE 
IN THE HOUSE COMMITTEE BY REQUEST

HOUSE BILL NO. 455

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWELFTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the regulation of contractors,"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section^. AS^OBfl8.141- is-. ded-fco read:

Sec-,— 08.18.141. MISDEMEANOR. A person who violates [ACTING IN

THE (CAPACITY OF A CONTRACTO'R~IN VIOLATION-OF] -this chapter, is guilty. of 

a^jnisdemeanor;

* Sec. f .  AS 08.18 is amended by adding a new section to article 4 to 

read:

Sec. 08.18.155. SUBCONTRACTORS TO BE NAMED IN A BID. When sub-♦

mitting a bid for a contract, including a bid for a state contract, a 

general contractor shall name each principal subcontractor he intends 

to use in performing the contract. After a contract is awarded, a 

general contractor may change a principal subcontractor named in the 

bid only for tause. For purposes of this section "principal subcon­

tractor" means a specialty contractor who, in the performance of a 

contract awarded to the general contractor, supplies materials and 

services with a value equal to at least five percent of the total value 

of the contract.

- 1 - HB 455
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