


HOUSE LABOR & COMMERCE 
STANDING COMMITTEE 
January 18, 1982 

1:20 p.m.

Members Present: Rep. Martin, Chairman 
Rep. Bvlsma, Vice Chairman 
Rep. Randolph 
Rep. Gardiner

Members Absent: Rep. Rogers

COMMITTEE CALENDAR

HB 612 An act relating to public contracts for
architectural and engineering services.

. HB 600 Re/Civil Liability/Architects/Engineers

WITNESS REGISTER

Tom Sofo
LAA Legal Services 
Pouch Y
Juneau, Alaska 99811 
465-3867
Position Statement: Compared committee substitute workdraft and

discussion drafts.

Charles E. Torkko, President 
Consulting Engineers Council of Alaska 
1351 Virginia Court 
Anchorage, Alaska 99501 
278-2551
Position Statement: Supports legislation ensuring selection made

on the basis of professional qualifications 
and competence, not price bids.

PREVIOUS ACTION

HB 600 No previous action to record.

Chairman Martin asked the committee to defer 
action on HB 600 indefinitely; committee 
agreed unanimously.

HB 612 No previous action to record.

Rep. Rano oh moved to accept workdraft of 
committee substitute for HL 612. Rep. 
Gardiner seconded motion; motion passed



unanimously.

ACTION NARRATIVE

Tape »?002 
Recording
Number 000

Number 0734

Number 0746

Number 0817

Meeting was called to order by Chairman 
Martin at 1:20 p.m. Committee members 
present were Reps. Martin, Bylsma, Randolph, 
and Gardiner. Rep. Rogers was absent.

Chairman Martin gave a brief history ol: HB
612 and presented the final workdraft.

TOM SOFO, ef Legislative Legal Services, 
compared the committee substitute workdraft 
and discussion drafts. He said the drafts 
share the goal of changing contracts 
criteria from considering only the lowest 
bidder. Recent drafts look at "best 
qualified...on the basis of professional 
competence." The difference lies in the 
words used to specify qualifying criteria.
He felt there was room for argument over 
distinguishing criteria, as all applicants 
may be capable and qualified; agencies may 
always end up with the same pool of 
qualified contractors and may be forced to 
choose one who is "best". Sofo said the 
legislation may be left to a layman’s 
interpretation of what the legislation 
means. He said the difference between 
capable and qualified and best qualified are 
the differences in the versions of the bill. 
Sofo said he would need more material if he 
was to review the bill further.

CHARLES E. TORKKO, president of Consulting 
Engineers Council of Alaska, said he 
supports legislation ensuring selection made 
on the basis of professional qualifications 
and competence, net price bids. (NOTE: Mr.
Torkko left a copy of his prepared testimony 
with the committee; this Is available for 
review.) He compared selection of an 
engineer or architect to selecting a doctor 
or lawyer by who gave the lowest bid.
Torkko said that skill and experience must 
be considered before awarding a bid; then 
negotiate for a fair and reasonable price.
He expanded on quality versus cost; 
premature bids often result in poorer 
quality or cost overruns. Torkko said the 
generally accepted method of bidding is to



select qualified bidders, then negotiate a 
price; as an example, he said the federal 
government uses this method. He s&id the 
State Board of Architects, Engineers and 
Land Surveyors prohibits architects and 
engineers from soliciting or giving fee 
bids. Torkko said this legislation would 
apply only to architects, engineers, and 
land surveyors. It would ensure highest 
quality of service while retaining 
flexibility.

Number 0924 There w ac committee discuss’or about how it 
is determined who is best qualified, 
questions about price negotiation, cost 
estimates, and rating firms, with Torkko 
responding.

Number 1038 There being no further testimony, Rep. 
Randolph moved to accept the workdraft of 
committee substitute for HB 612. Rep. 
Gardiner seconded the motion. Motion passed 
unanimously.

Number 1051 Chairman Martin said groups had requested 
deferrment of consideration of HB 600; the 
committee agreed, and HB 600 was deferred 
indefinitely.

Number 1055 As the re were no further items to come 
before the committee at this time, the 
Chairman adjourned the meeting at 1:53 p.m.
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COMMITTEE HOUSE LABOR & COMMERCE
HEARING DATE January 18, 1982
TAPE NO. 2, Side A

The meeting was called to order by Chairman Martin at 1:20 p.m. in the Labor & 
Commerce Committee Room, Behrends Building, Juneau, Alaska. Committee members 
present in addition to the Chairman were Representatives Bylsma, Randolph, and 
Gardiner. Representative Rogers was absent. Committee staff in attendance were 
Mary Isaacs, Jeff Barry, and Joan Mathews.

The committee schedule called for the consideration of the following items:
House Bill 612 and House Bill 600. Testifying before the committee regarding 
HB 612 were Tom Sofo, counsel from Legislative Legal Services, and Charles E. 
Torkko, President, Consulting Engineers Council of Alaska.

Chairman Martin (meter no. 0734) gave a brief history of HB 612 and presented 
the final workdraft.

Tom Sofo of Legislative Legal Services (meter no. 0746) compared the committee 
substitute workdraft and discussion drafts. He said (meter no. 0759) the drafts 
uhare the goal of changing contracts criteria from considering only the lowest 
bidder. Recent drafts (meter no. 0766) look at "best qualified...on the basis 
of professional competence." The difference lies (meter no. 0722) in the words 
used to specify qualifying criteria. He felt there was room for argument (meter 
no. 0783) over distinguishing criteria, as all applicants may be capable and 
qualified; agencies may always end up with the same pool of qualified contractors 
and may be forced to choose one who is "best". Sofo said the legislation (meter 
no. 0800) may be left to a layman's interpretation of what the legislation means. 
He said (meter no. 805) the difference between capable arid qualified and best 
qualified are the differences in the versions of the bill. Sofo said (meter no.
811) he would need more material if he was to review the bill further.

Charles E. Torkko, president of Consulting Engineers Codicil of Alaska (meter no. 
0817) said he supports legislation en uring selection made on the basis of 
professional qualifications and competence, not price bids. (Note: Mr. Torkko
left a copy of his prepared testimony with the committee; this is available for 
review.) He compared selection of an engineer or architect to selecting a doctor 
or lawyer by who gave the lowest bid (meter no. 0846). Torkko said (meter no. 
0850) that skill and experience must be considered before awarding a bid; then 
negotiate for a fair and reasonable price. He expanded on quality versus cost; 
premature bids (uoually low) often result in poorer quality or cost overruns. 
Torkko said (meter no. 0884) the generally accepted method of bidding is to 
uelect qualified bidders, then negotiate a price; as an example, he said the
federa„ government uses this method. He said (meter no. 0893) the State Board
of Architects, Engineers and Land Surveyors prohibits architects and engineers 
from soliciting or giving fee bids.
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Torkko said (meter no. 0914) this legislation would apply only to architects, 
engineers, and land surveyors. It would ensure highest quality of service while 
retaining flexibility.

Rep. Randolph (meter no. 0924) asked how it is determined who is best qualified, 
and whether this procedure would not crcste the opportunity for "less than proper 

1 determinations". Torkko responded (0929) that price competitions does not
i eliminate, this, and that selection by qualification is traditional, competing

with qualifications and skills on a fair basis rather than articifical procedures 
with sketchy data.

Rep. Bylsma (meter no. 0948) asked, if two or three firms appear equal, how is 
selection made. Torkko responded (meter no. 0950) that any number might do an 
adequate job; the process in analyzing "subject specificity" results in a "level 
of comfortability", and establishes trust and confidence. He said (meter no. 952) 
it is common to have equally qualified firms ranked differently due to different 
approaches, personalities, etc.

Rep. Bylsma asked (meter no. 0970), if price is negotiated after selection, would 
that have a bearing on the fee. Torkko (meter no. 0973) didn't think so. He said 

Hi the development of a contract is a difficult project; some agencies have a budget,
which may or may not be revealed; larger agencies do checks on workscope. The 
major difference is what is included in the contract. He added (meter no. 0989) 
that the owner has leverage— if the price is unsuitable, they can terminate the 

\ negotiations.

Chairman Martin (meter no. 0995) asked if this procedure could help state and 
municipal governments better estimate final costs. Torkko said (meter no. 1002] 
that, by hiring skilled people, estimates should be as skillful as humanly possible. 
Budgets are often made up with little information. That, and construction cycles

t beyond control, can distort figures.

•i Rep. Bylsma (meter no. 102].) asked if it would not help a firm's ratings if they
were accurate in their estimates, and vice versa. Torkka said it would.

There being no further testimony, Rep. Randolph (meter no. 1038) moved to accept 
the workdraft of committee substitute for I1B 612. Rep. Gardiner (meter no. 1042)

$ questioned exactly which draft was being referred to, and then seconded the motion.
Motion passed unanimously (meter no. 1047).

Chairman Martin (meter no. 1051) said groups had requested deferrment of consider­
ation of HB 600; the committee agreed, and HB 600 was deferred indefinitely.

Igjl As there were no further items to come before the committee at this time, the
Chairman adjourned the meeting at 1:53 p.m.

M  MINUTES REVIEWED AND APPROVED:

Representative Terry Martin, Chairman 
House Labor & Commerce Committee
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IN THE H O U S E
BY T H E  L A B O R  A N D  
C O M M E R C E  C O M M I T T E E

CS FOR HOUSE FILL NO. 612 (L&C)

IN THE L E G I S L A T U R E  O F  THE STATE OF A L A S K A  

T W E L F T H  L E G I S L A T U R E  - S E COND SESSION

A BILL

For an Act entitled: "An Act relating to public con tracts for a r c h i t e c t u r a l

and e n g i n e e r i n g  s ervice s."

BE IT E N ACTED BY THE L E G I S L A T U R E  OF T H E  STATE OF ALASKA:

* S e c t i o n  1. A S '35,! 15 is amended  by a dding a n e w  s e c t i o n  to read:

Sec. 35.15.055. CONTR A C T S  FOR A R C H I T E C T U R A L  AND E N G I N E E R I N G  S E R­

VICES. (a) The department ma y award a cont ract for a r c h i t e c t u r a l  or 

e n g i n e e r i n g  services only to a p e r s o n  or firm that the d e p a r t m e n t  d e t e r­

mines is capable and qualified. N o t w i t h s t a n d i n g  AS 35.15.050, a fter  

s e l e c t i n g  a capable and qualified contractor for a r c h i t e c t u r a l  or e n g i­

ne e r i n g  services the department shall e s t a b l i s h  a r e a s o n a b l e  fee for t h e  

s ervices t h rough neg otiations w i t h  the contractor. The fee s h a l l  be 

b ased on the scope and complexity of the services required.
/o At j

(b) A p e r s o n  or firm that provides a r c h i t e c t u r a l  or e n g i n e e r i n g  

s ervices m a y  a n n u a l l y  submit to the depart ment a s t a t e m e n t  of q u a l i f i c a­

tions and p e r f o r m a n c e  data. Before a w a r d i n g  a c o n tr act under (a) of 

this section, the d epartme nt shall r e v i e w  the s t a t e m e n t s  of q u a l i f i c a­

tions and p e r f o r m a n c e  data on file w i t h  the depart m e n t  t o g e t h e r  w i t h  

s t a t e m e n t s  of q u a l i f i c a t i o n s  and perfor m a n c e  data s u b m i t t e d  by o t h e r s  i n  

r e s p o n s e  to an advertisement*-or r e q u e s t  for bids under AS 3 5 . 1 5 . 0 3 0 ^ >
&  p  \  j ,  /

- 1- CSHB 612(L&C)
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1/15/82

TESTIMONY OF MR. CHARLES E. TORKKO 
Pres ident ,  Consulting Engineers Council o f  Alaska

Mr. Chairman and members o f  the Committee, my name is Char les E. 
T o r k k o .  I am the President o f  the Consulting Engineers Council o f  
A laska . The Council is an association o f  active engineering firms 
dedicated to advancing the quality o f engineering in Alaska. I would 
l ike to speak today in support o f  legislation ensur ing that the selection 
o f  reg is tered professional architects , eng ineers ,  and land su r v e y o r s  fo r 
public pro jects will be made on the basis o f  profess ional quali f ications 
and competence and not on premature fee o r  pr ice bids. To assis t the 
Committee, I have prepared copies of my remarks which I would like to 
leave with you ,  Mr. Chairman, at the conclusion o f  my testimony.

T rad i t iona l ly ,  the selection o f  architects , eng ineers ,  and land s u rv e y o r s— 
like many other learned pro fess ions--has been conducted th rough an eval­
uation process based on demonstrated competence and profess ional quali f i­
cations to per form the specific work that is des i red .  In this rega rd  the 
selection o f  an engineer d i f fe rs  form the selection o f  a vendor fo r  par ts 
o r  suppl ies and from selection o f  construction contractors In that the 
choice o f  a vendor o r  contractor is genera l ly based on detai led specifica­
tions and a quoted pr ice ,  and contracts are genera l ly awarded on a 
" low -b id11 basis . The reason for this d i f fe rence lies in the fact that the



profess iona l architect o r  engineer o f fe rs  a service that cal ls fo r  applying 
s t a te -o f - th e -a r t  techniques to problems which are inva r iab ly  unique and 
resu l t  in procurement specifications fo r vendors and construct ion contrac­
t o r s .  I have been a professional engineer fo r  ove r  20 ye a r s ,  and I can 
rep re sen t  to this Committee that in those years I cannot remember solving 
the same design problem twice. Givf i these circumstances, the so'? con­
s iderat ion in selecting an architect or engineer fo r  a pro ject must be 
whether the education, sk i l l s ,  and experience represented are best suited 
to the specif ic design problems o f  a proposed pro ject .

No one in th is room today— If he o r  she were il l— would th ink o f  asking 
f o r  bids from physicians and expecting the low bidder to cure a person's 
i l lness while restr ic t ing the physician's resources .  Nor would anyone 
with a part icu la r complex legal problem— let's say an ant i t rus t  matter— 
a s k  fo r  bids from the ent i re legal profession hoping that the most quali­
f ied at torney will jus t  happen to submit the cheapest price . Similar ly, 
in the design o f a building or  other public p ro jec t ,  the f i rs t  and foremost 
consideration must be the relative skill and expedience o f  persons propos­
ing to do the wo/k .  Only af ter a person or firm has been selected as 
the best qua li f ied, and a f te r  the full requirements o f  the job have been 
as ses sed ,  should an attempt be made to negotiate a fair and reasonable 
pr ice f o r  the desi red work .  I stress the terms " fa i r "  and "reasonable" 
because I do not mean to suggest that th . cost o f professional services 
shou ld be ignored. It must always be the duty o f  the state o r  local 
of f ic ia l responsible fo r  a public project to ensure that fees fo r  professional



architectura l  o r  engineering serv ices are amply jus t i f ied .  However, the 
on ly  time that such a determination can p roper ly  be made is a f te r  the 
fu l l  scope and complexity o f  the project are unde rs tood ,  th rough nego * 
t ia t ion . The selected firm must of ten be given c la r i fy ing  assistance in 
the development o f  the pro ject's object ives.

Many o f  you might ask what is wrong with request ing pre liminary fee
i-v

bids or estimates o f  charges f o r  architectura l and engineering services'.
Who lose^ if  a contract is awarded based on ,  o r  substant ia l ly  inf luenced 
b y ,  such fee bids?

F i rs t  and foremost— it is the public who loses— as the ultimate consumer 
f o r  the proposed p ro jec t .  The public loses in that a few dol lars saved 
at the critical design stage through shor tcuts o r  unimaginative design 
solutions will resul t  in increased construction costs and— more importantly—  
in increased opera t ing , maintenance, and other l i fe-cyc le costs fo r the 
project over  the many years o f  its useful l i fe.

The public loses again in terms o f  receiving less than maximum value or 
ut i l i ty from the pro jec t .  A "bargain" price is no bargain if the item
purchased does not do the job or does it at reduced e f f ic iency .

Second, the pro fessions o f  architecture and engineering s u f f e r .  Human 
nature being what it is, i f  fee bids o r  price estimates are Injected p re ­
mature ly into a competition process ,  the temptation to " lowbal l" the bid



will of ten be i r res is t ib le .  A job obtained th rough a "bare bones" bid 
will produce one o f  two re su l t s .  Either the c l ient , and in this case the 
public., gets a less than optimal project and pays manyfold fo r  the few 
do l lars saved in design costs , o r  the design costs a re  later escalated 
upward th rough change o rde rs  as the client d iscovers the t rue cost o f  
qua l i ty ,  profess ional work . This is, o f  cou rse ,  unfa i r  to others in the 
competitive process who may have re fused to sacrif ice profess ional qua li ty 
fo r  pr ice .

1

The concept that I have outl ined fo r  you today ,  and which is represented 
in the legislation before this Committee, is neither new nor radical .  As 
I mentioned at the beginning o f  my remarks ,  the genera l ly  accepted 
method fo r  selecting architects and engineers has been to defe r negotiation 
o f  fee unti l a f te r  a selection has been made based on qua li f ications.
The federal government recogni.red the need to ensure that this concept 
is protected by passage o f  the Brooks Act in 1972. Many other states 
have followed this precedent and have enacted similar legislation. I 
have attached a l ist o f  these jurisdictions to my written remarks fo r  the 
information o f the Committee. Also, the American Bar Association, a f ter 
years o f  e f f o r t ,  has adopted its Model Procurement Code, which cal ls 
for competitions to be based on quali f ications and fo r  the best quali f ied 
person o r  firm to be selected before fee or  pr ice is negotiated. F ina l ly ,  
the Alaska State Board o f  Registration fo r Architects , Engineers and 
Land Su rv ey o r s ,  established under Tit le 8 o f  the Alaska Statutes , has 
adopted, as a regulation with the force o f  law, 12 AAC 36 .230 ,  which 
prohib its regis tered professional architects and engineers from soliciting



o r  submitting proposa ls  fo r serv ices based on fee or  pr ice bids.

Although the substantial majority o f  public 'contracts fo r architectura l 
and engineering serv ices in Alaska are p resent ly  being advert ised and 
awarded in accordance with the concept I have descr ibed , there have, 
u n fo r tuna te ly ,  been cases in which, ei ther intentional ly o r  inadve r ten t ly ,
reg is te red profess ionals have been requested to submit fee bids. When .

T
a regis tered architect o r  engineer is faced with such a request ,  he o r  
she must ei ther decline to submit a proposal fo r  the public job o r  be 
placed in a situation which violates the code o f  professional conduct 
established by regu la t ion . The legislation which the Consulting Engines *s 
Council o f  Alaska supports would specify that fo r contracts with regis tered 
architects o r  engineers issued by the state o r  a political subdiv is ion , 
the initial selection o f  a person or firm must be made on the basis o f  
pro fess ional qualif ications and demonstratec competence to perfo rm the 
desi red work .  I would, however , like to st ress that the state o r  local 
off icial would, under this p roposa l ,  be free to establish whatever proce­
du res  or  cr iter ia they deem best in selecting a quali f ied person or f irm. 
The only requirement under the proposed bi l l  is that an attempt be made 
to negotiate a fa i r  and reasonable fee with a person or  firm selected as 
best quali f ied to per fo rm the needed work . I f  negotiations with that 
person or f irm a re  unsuccessfu l ,  state o r  local of f icials remain f ree to 
negotiate with o the r  quali f ied applicants o r  to reject all o r  part o f  the 
remaining p roposa ls .  The recommended legislation would only apply to 
contracts with regis tered professional arch itects ,  engineers ,  and land



s u r v e y o r s  and would not af fect bids fo r  construction o r  other types o f  
serv ices o r  supplies by the state o r  its local governments . Also, con­
t rac ts  awarded in response to an emergency condition would be exempt 
f rom provis ions o f  the bi l l .

B y  adopting the proposed b i l l ,  Alaska will join with many o ther states
in ensur ing that the public receives the highest possible quali ty o f

1

architectura l  and engineering services while p rese rv ing f lex ib i l i ty  fo r  
state and local o f f ic ia ls .  I urge this Committee to act favo rab ly  on the 
proposed bi l l ,  and I will be happy to attempt to answer any quest ions. 
Thank you for the oppor tun i ty  o f  testi fy ing before the Committee today ,  
and I thank you fo r  you r  consideration o f  the proposed bi l l .
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s£/a.rC4.tL*p ~  p tjx J f L4 OUyAAiJ fiiA s-6} iCM*~*~fy-«SZf> A jt^p-^ .

^ f s "  / ^ -  < s ^  ^ f i C V  A  /7iu/u ^t-l>~/~ ’ 6Arv psurtMjLiLAj faJ<<

fiu^ K^tjp (hMa\ tfrnto ?

/60^  7 "-  /uaxaj jak<ZUt!f j itAZuA^+Zia 0*. a*o &ju4U£*~/
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