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TESTIMONY B EFORE  HOUSE 
JUDICIARY ON SB84

M y  name is Mollie Dent. I am an attorney 

with the Sierra Club Legal Defense Fund. Thank 

you for the o p portu nity to testify on SB 84.

We have followed the G o v e r n o r’s Permit 

Reform Project very closely for the past 6 
months, at the request of nearly 20 public 

interest groups around the State. We reviewed 

several drafts of the G overnor 's proposal, and 

submitted several sets of deta iled comments.

We attended many, m a n y  meetings, with the G o v e r­

nor's staff, with State agencies, with local 

governments, and with public interest groups.

We did legal resear ch on many of the proposals; 

we nalyzed permit r eform efforts in other states, 

cind we submitted several of our own proj^osals for 

consideration.

After all this effort, v/e still believe 

that the G o v e r n o 1 's r e f o r m  measures give too 

much advantage to vested private interests.
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We still believe  that the "coastal consistency" 

determination  should not be made  by D N R  and that a 

procedure for revie wing these d e t e rmi nations is 

n e c e s s a r y .

However, on the whole, we believe that the 

Governor's process has been fair and that a sincere 

effort has been made to balan ce the .many important 

interests affected by permits.

We cannot say the same for S3 84. This bill 

threatens to replace the Governo r's w o r k a b l e  permit 

reform measures with a scheme that is not only u n­

workable, but also illegal.

This is more than ironic. It is unnecessary 

and very ill-advised. We have w orked closely with 

the Governor's staff for 6 months in order to avoid 

litigation. We have resolved many of differences.

But with SB £4, I am sure that at least one 

of the many public interest groups or local g o v e r n­

ments we have worked with will bring an immediate 

legal challenge.

The most obvious ground for such a legal 

challenge is the de nial of "equal protection" to 

the public and to local governments. SB 84 denies 

"equal protection" by giving an unfair advantage 

to permit applicants. The bil] docs this by 

shifting the burden of proof from the applicant to 

the agency, w h e neve r a permit is denied. This means



that an applicant can challenge an agency for

denying  a permit, and force the agency to defend

its position in court.

However, if the public or a local g o v e r n­

ment challenges a permit, the b u r d e n  remains on

them to show chat the agency w a s  wrong.

Even the Depar t m e n t  of r.aw believes this is 

u n c o n s t i t u t i o n a l .

SB 84 also does not address the additional 

expanses that will be imposed by this scheme. The 

r.gencies will need more staff to process permits 

..ithin the 30-day limit; the A t t o r n e y  General's 

office will nee', more lawyers to defend the challenges; 

and the courts will need more judges and clerks 

to hear the de novo trials.

I was informed by the Committee staff that the 

testimony should be brief, so I will conclude. There 

is a mood throughout the countr y that developers are 

o v e rregula ted and that the country suffers b e c a u s e  of it. 

This may be true in many instances.

The solution, however, is a re form m e as ure like the 

Governor's —  a m e a s u r e  that cuts out the excess "fat" in 

government permits, but leaves the "muscle" intact.

U nder this kind of reasoned approach to p ermi t reform, 

everyone is better off, including industry. Even 

an industrial giant like Dow Chemic al C o mpany has



stated that complian ce with sound e n v ironment al permits 

can e v e n t u a l l y  make m o n e y  for the c o m p a n y . V  

And that's all we're asking -- sound, 

reaso n a b l e  p ermit p r o c e d u r e s .

Thank y o u .

j V  S t a t e m e n t  by C h ester E. Otis, Manager,
En v i r o n m e n t a l  Affairs, Dow Chemical  Company, 
r e p o rted in Rodgers, E n v i r o n m e n t a l  Law (West, 1977)
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M y  name is Roland Shanks. Thank you for the 

opportunity to testi fy on SB 84.

U n f o rtunately this bill does not solve the 

problems of permit delay. Nor does SB 84 balan ce 

the diverse interests affected by State e n v i r o n­

mental permits. Rather, the bill's inflexible 

permit deadlines are desi gned to eliminate local 

government and public involvement in the d e c i s i o n­

making process.

On the other hand, the Govern or's permit 

reform proposals also es tablish permit deadlines, 

but in a m a n n e r  that attempts to consider the 

rights of all Alaskans  and their local governments. 

After 6 months of c o o p e r a t i o n  with the Governor's 

office on Perm it R eform  in order to avoid l i t i­

gation, I m u s t  stress the fact that e nvironmental 

groups are certain to challenge the A O G A  bill 

in court. It's e ither that or roll over and play 

dead.

The 30-day d e a dline  imposed by the bill on 

state agencies for most permits make it impossible 

for local govern m e n t s  or the public to r evi ew the 

p e r m i t s .

419 6th St., Suite 321 
Juneau, Alaska 99801

586-2345
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The Governor's proposa l also establishes a 

30-day deadline for many permits, but at least it 

allows an e x t e nsion w h e n  the project is too complex 

for quick review. A l s o  the G overnor's proposal 

provides a 20-day e x t e nsion if a public hearing is 

necessary. The A O G A  bill allows no extensions, 

regardles s of how c o mplex or controvers ial a 

p r o j e c t  is.

C onfronted wit h an inflexible and unrealistic 

deadline and a complex or c o n tr oversial permit, 

conscientious state agencies will be forced to 

deny a permit rather than let it be issued a u t o­

matica lly because the d e a dline  for reviewing the 

application has run. This dilemma, created by the 

AOGA bill, will prevent state agencies from r e a c h­

ing legally defens i b l e  de cisions on those permit 

applications that are mos t likely to generate 

l i t i g a t i o n .

SB 81 also a bandons the r e qu irement that 

parties ''exhaust their a d m i nistra tive remedies" 

before going to court. The r e q u i r e m e n t  to exhaust 

remedies serves important purposes. It avoids 

unnecessary litigation; it shortens  court p r o­

ceedings by giving the court a complete record to 

review; and it keeps everyone's costs down —  the 

court's, the agencies, the a p p l i c a n t 's , and the 

p u b l i c 's.

Errors that m i g h t  have been corrected by an
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agency w i t h o u t  litigation, m u s t  be review ed directly 

by the courts under SB 84. B e cause public hearings 

and local g overnm ent r e v i e w  of permits are not 

permitted by the AOG A bill, no record will be 

available for the courts to review. Cases m u s t  be 

decided de novo (from scratch) in a court trial.

This hurts everybody.

Not only does SB 84 send everyone immediately 

to court, it also c h anges the rules once they get 

there. And it is e a s y  to guess w h o  benefits from 

the change, and who is left out in the cold.

The oil and gas companies benefit. The rules 

are changed so that w h e n  a compan y does not get 

its permit, the burde n is on the agency to prove 

it was justified in deny ing the permit. This is a 

reversal of the usual rule, w h i c h  puts the burden 

on the party cha lle n g i n g  the agency.

The burden, however, is shifted only for 

those w h o  apply for permits. The citizens and the 

cities who challenge a p e r m i t  have the usual 

burden of showing that the agency was wrong.

This rule change means that permits will be 

granted that should not be, and that citizens and 

the cities will rarely never win a challenge.

This rule change is g r o s s l y  unfair to citi-
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zens and cities. It is also illegal. The State 

Constitution gives every A l a s k a n  "equal protection" 

under the lav/s. I stress e q u a l . There are many 

things you could say about SB 84, but you could 

never say it provided "equal protection". It 

benefits only the oil and gas companies, at the 

expense of all other Alaskans.

To conclude, the propos ed "reforms" J... 84

will increase litigation and increase the delay 

and expense of obtaining permits. The public 

interest is not served by advancin g the interests 

of a few priv ate companies above all other Alaskans. 

The AOGA bill will shut off .lie public's voice and 

shut out local governmen ts in matters of great 

importance to their futures.

S t a t e  a g e n c i e s  w i l l  be p r e v e n t e d  f r o m  a d e­

qu a t e l y  r e v i e w i n g  p e r m i t  a p p l i c a t i o n s .  M a n y  

m a y  de n y  p e r m i t s  r a t h e r  than h a v e  th e m  a u t o m a t i c a l l y  

i s s u e d  b e c a u s e  a d e a d l i n e  h a s  run. A  few m a y  

e x p l o i t  the s c h e m e  a n d  issue* all p e r m i t s ,  no 

m a t t e r  h o w  d e s t r u c t i v e .  As the D e p a r t m e n t  of Law 

a n a l y s i s  c o n c l u d e d ,  "the p o t e n t i a l  for c o l l u s i o n  

and a b u s e  in this r e g a r d  is m o n s t r o u s ."

I ur g e  y o u  to r e j e c t  this e x t r e m e l y  b i a s e d  

bill. The d a m a g e  to s t a t e  and local government., 

and to the e n t i r e  d e m o c r a t i c  p r o c e s s  in Alaska, 

is too g r e a t  to risk.

T h a n k  you.
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J u n e  1, 1981

The H o n o r a b l e  F r e d  E. Brown 
C h a i r m a n
House J u d i c i a r y  C o m m i t t e e  
A l a s k a  State  L e g i s l a t u r e  
P o u c h  V
Juneau, A l a s k a  99811

Re: D e p a r t m e n t  o f  L a w  A n a l y s i s
of C S S B  84

Dear R e p r e s e n t a t i v e  Brown:

E n c l o s e d  is the D e p a r t m e n t  of L a w ' s  a n a l y s i s  o f  
CSSB 84 ( R e s o u r c e s ) . I have also e n c l o s e d  a c o p y  of the 
a d m i n i s t r a t i o n ' s  U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s .

A s  the anal y s i s  indicates, the D e p a r t m e n t  of L a w  
has severe p r o b l e m s  w i t h  the l egisl a t i o n  in i t s  c u r r e n t  
form. W e  are also d e e p l y  c o n c e r n e d  over the a b s e n c e  of a 
fiscal no te a c c o m p a n y i n g  this legislation. T h e  p o s s i b l e  
fiscal i mpact of this legi slation is t h r e e - f o l d :

1. B y  e s t a b l i s h i n g  a 30-day d e a d l i n e  f o r  m o s t  
state permits, even in c o m p l e x  cases, the b i l l  e x c e e d s  t h e  
c a p a b i l i t i e s  of the a d m i n i s t r a t i v e  a g e n c i e s  a f f e c t e d .  T h e  
a d m i n i s t r a t i o n ' s  U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s  a l s o  e s t a b l i s h  
p e r m i t  deadlines, but allow for e x t e n s i o n s  i n  c o m p l e x  a n d  
c o n t r o v e r s i a l  cases. Even so, the n o t i c e  of p r o p o s e d  r u l e -  
m a k i n g  p r o j e c t e d  a fiscal impact for these r e g u l a t i o n s  o f  
$302,000 for fiscal year 1982. B e c a u s e  of t-he n a t u r e  of t h e  
d e a d l i n e s  imposed in the bill, the fisc al i m p a c t  of C S S B  84 
will in all likeliho od be s i g n i f i c a n t l y  higher. In a d d i t i o n ,  
the bill imposes a d d i t i o n a l  p r o c e d u r a l  o b l i g a t i o n s  on the 
a d m i n i s t r a t i v e  a g e n c y  even for p e r m i t s  w h i c h  the U n i f o r m  
Proced ural R e g u l a t i o n s  envision will be i s s u e d  "over the 
c o u n t e r ;"

2. As the a t t a c h e d  a n a l y s i s  i n d i c a t e s ,  t h e  D e p a r t m e n t  
of L a w  is c o n c e r n e d  that this l egis lation w i l l  r e s u l t  in 
addit i o n a l  litigation, b e cause a d m i n i s t r a t i v e  a g e n c i e s  w i l l
no longer have the o p p o r t u n i t y  to correct s t a f f  e r r o r s  
through an a ppeal to the c o m m i s s i o n e r ' s  office. A d d i t i o n a l l y ,

0 3 -C 6 L H
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the l i t i g a t i o n  w h i c h  r e sults w i l l  be in the n a t u r e  o f  a 
trial p r o c e e d i n g  r ather t h a n  an appeal on the r e c o r d - 
B e c a u s e  l i t i g a t i o n  w i l l  thus be at once m o r e  frequent, and 
m o r e  lengthy, the l e g i s l a t i o n  m a y  have a f i s c a l  i m p a c t  on 
the D e p a r t m e n t  of Law;

l e g i s l a t i o n  are justified, the l e g i s l a t i o n  w i l l  h a v e  a  
fi s c a l  i m p a c t  on the court system. C o u r t s  w i l l  e s s e n t i a l l y  
be p l a y i n g  the role c u r r e n t l y  e x e r c i s e d  b y  the c o m m i s s i o n e r ' s  
o f f i c e s  of the v a r i o u s  agencies, and, under t h e  l e g i s l a t i o n , 
t h e i r  p e r f o r m a n c e  of that role ’'has p r e f e r e n c e  o n  t h e  
c a l e n d a r  of c i v i l  actions b e fore the court." p. 4, Is. 13- 
14. C e rtainly, the judicial b ranch should b e  consult-ed in 
this regard.

F i n a l l y  there  is li ttle q u e s t i o n  t h a t  this  b i l l  
w o u l d  have a d r as tic impact on p u b l i c  p a r t i c i p a t i o n  i m  s t a t e  
n a t u r a l  r e s o u r c e  d e c i s i o n  making. B e f o r e  the p u b l i c ' s  
ri g h t s  ive c o n s t r i c t e d  to the degree e n v i s i o n e d  in t h i s  
bill, we w o u l d  s u gg est that the committee s e r i o u s l y  c o n s i d e r  
a teleconferv need hearing on the p r o p o s e d  l e g i s l a t i o n -

3. Finally, if o u r  fears over  the i m p a c t  o f  this

JK T / k h

cc: M e m b e r s  of the H o u s e  J u d i c i a r y  C o m m i t t e e
The H o n o r a b l e  Jack F uller

W I L S O N  L. C O N D O N  
A T T O R N E Y  G E N E R A L

B y

Si n c e r e l y

tant A t t o r n e y  G e n e r a l



D E P A R T M E N T  O F  L A W  A N A L Y S I S  O F  C S S B  84

I . I n t r o d u c t i o n

W e  h a v e  r e v i e w e d  C S S B  84 (Resources) . T h e  l e g i s l a t i o n ,  

d r a f t e d  b y  the A l a s k a  O i l  a n d  Gas A s s o c i a t i o n ,  c u r t a i l s  

local g o v e r n m e n t  a n d  p u b l i c  i n v o l v e m e n t  in n a t u r a l  r e s o u r c e  

p e r m i t  d e c i s i o n s  by e s t a b l i s h i n g  i n f l e x i b l e  p e r m i t  d e a d l i n e s .  

Th e  c d m i n i s t r a t i o n 1s U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s  (22 A A C  

10) , w h i c h  have r e c e n t l y  b e e n  a d o p t e d  by the d e p a r t m e n t s  of 

E n v i r o n m e n t a l  C o n s e r v a t i o n ,  N a t u r a l  R e s o u r c e s  a n d  F i s h  a n d  

Game, also e s t a b l i s h  p e r m i t  deadlines, b u t  d o  s o  i n  a  

m a n n e r  w h i c h  p r o t e c t s  the r i ghts of A l a s k a n s  a n d  t h e i r  l o c a l  

repre s e n t a t i v e s .

C S S B  84 is b i a s e d  le gislation. M o r e o v e r ,  t h e  b i l l  is 

m o r e  a " p r o t e s t  state ment" on b u r e a u c r a t i c  s l o t h  r a t h e r  t h a n  

a r e medy for a c k n o w l e d g e d  p r o b l e m s  in p e r m i t  p r o c e s s i n g .  A s  

a result, th is "quick fix" to the c o m p l e x  p r o b l e m s  i n  A l a s k a  

a d m i n i s t r a t i v e  law has the following f u n d a m e n t a l  s h o r t c o m i n g s
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1. A c e n t r a l  p r o v i s i o n  of the bill, i n  o u r  o p i n i o n ,  

is p r o b a b l y  u n c o n s t i t u t i o n a l .  The p r o v i s i o n - - p r o p o s e d

AS 44. 62. 636 fb)— a r b i t r a r i l y  v a r i e s  the b u r d e n  of p r o o f  i n  

j u d i c i a l  r e v i e w  p r o c e e d i n g s  b e t w e e n  the a p p l i c a n t  o n  the o n e  

hand, and o t h e r  e q e a l l y  i n t e r e s t e d  p a r  Les o n  t h e  o t h e r ;

2. T h e  b i l l  is p r i m a r i l y  d e s i g n e d  t o  d e n y  l o c a l  

governme nts a n d  the p u b l i c  a n y  i n v o l v e m e n t  in m o s t  s t a t e  

permit d ecisions.  U n d e r  the A O G A  bill, p u b l i c  n o t i c e  o n  

p e r m i t  a p p l i c a t i o n s  w i l l  a l m o s t  n e v e r  be g i v e n „ a n d  p u b l i c  

hearin gs b e c o m e  i m p o s s i b l e ;

3. T h e  b i l l  d i s c a r d s  e x i s t i n g  r u l e s  g o v e r n i n g  

p ermit a p p e a l  p r o c e d u r e s  u n i v e r s a l l y  e m p l o y e d  b y  a l l  50 

states, and at the f e d e r a l  level. T h e s e  u n i v e r s a l l y  a c c e p t e d  

rules are r e p l a c e d  w i t h  a b i z a r r e  a n d  c u m b e r s o m e  r e l a t i o n s h i p  

b e t w e e n  the c ourts a n d  a d m i n i s t r a t i v e  a g e n c i e s  w h i c h  t h r e a t e n s  

far more f r e q u e n t  l i t i g a t i o n ,  a n d  h a s  a far g r e a t e r  p o t e n t i a l  

for p r o j e c t  delay, t h a n  e x i s t i n g  law; a n d

4. T h e  d e a d l i n e  p r o v i s i o n s  o f  the b i l l  w i l l  at o n c e

a. e f f e c t i v e l y  c o erce state a g e n c i e s  i n t o

d e n y i n g  a p e r m i t  r a t h e r  t h a n  l e t  a d e a d l i n e
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run;

b. a f f o r d  a d m i n i s t r a t i v e  a g e n c i e s  t h e  a b i l i t y  

to i n s u l a t e  an u n l a w f u l  p e r m i t  d e c i s i o n  

f r o m  j u d i c i a l  review;

c. p r e v e n t  an a g e n c y  f r o m  r e a c h i n g  a l e g a l l y  

d e f e n s i b l e  d e c i s i o n  in c o m p l e x  c a s e s ;  a n d

d. i r o n i c a l l y ,  p r o h i b i t  t h e  e s t a b l i s h m e n t  of 

a " l e a d  a g e n c y "  for c o a s t a l  management, 

p u r p o s e s .

T h e  s u c c e e d i n g  s e c t i o n s  of this a n a l y s i s  w i l l  d i s c u s s  

t h e s e  d i f f i c u l t i e s  in turn.

1 1 . The r e l a t i o n s h i p  o f  C S S B  84 to the a d m i n i s t r a t i o n ' s  

U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s

D u r i n g  the last l e g i s l a t i v e  session, t h e  a d m i n i s t r a t i o n  

a n d  the oil, timber a n d  m i n i n g  i n d u s t r i e s  d e v e l o p e d  a c o n s e n s u s  

p e r m i t  r e f o r m  bill w h i c h  w o u l d  m a n d a t e  the e x p e d i t i o u s  p r o c e s s i n g  

of state permits, w h i l e  at the same time a v o i d e  the s e v e r e  

p r o b l e m s  p r e s e n t  in C S S B  84. T h e  l e g i s l a t i o n  (CSSB 548) d i e d  

in H o u s e  R u l e s  upon a d j o u r n m e n t .  T h e r e a f t e r ,  G o v e r n o r  H a m m o n d  

c o m m i t t e d  the a d m i n i s t r a t i o n  to i m p l e m e n t i n g  the m a j o r  

p r o v i s i o n s  of C S S B  54 8 a d m i n i s t r a t i v e l y .  T o  t h i s  end, the 

a d m i n i s t r a t i o n  c o m m e n c e d  a y e a r - l o n g ,  f u l l - t i m e  p r o c e s s  t o
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d e v e l o p  a n d  a d o p t  u n i f o r m  p r o c e d u r a l  r e g u l a t i o n s .  T h e s e  

r e g u l a t i o n s  w e r e  i n t e n d e d  to a c h i e v e  the f o l l o w i n g  g o a l s :

1. R e p l a c e  t h e  c u r r e n t  m i s h m a s h  o f  s t a t e  p r o c e d u r e s  

w i t h  o n e  u n i f o r m  set of p e r m i t  rules. C u r r e n t l y ,  p e r m i t  

p r o c e d u r e s  v a r y  i n e x p l i c a b l y  b e t w e e n  and w i t h i n  a g e n c i e s ,

a n d  an a p p l icant s e e k i n g  t o  u n d e r s t a n d  his r i g h t s  a n d  p r i v i l e g e s  

m u s t  c o n s u l t  a v a s t  a r r a y  of regula t i o n s ,  a d m i n i s t r a t i v e  

orders, internal m e m o r a n d a ,  m e m o r a n d a  of u n d e r s t a n d i n g ,  a n d  

m u s t  as w e l l  be p r i v y  t o  a serie s of u n w r i t t e n  g r o u n d  r u l e s  

k n o w n  o n l y  to those m o s t  i n t i m a t e  w i t h  state g o v e r n m e n t .  A  

c h i e f  g o a l  of the a d m i n i s t r a t i o n  was t o  p l a c e  i n  o n e  l o c a t i o n  

the full a r r a y  o f  p r o c e d u r a l  g r o u n d  rules a p p l i c a b l e  t o  a 

p e r m i t  proceedi ng. W h i l e  r e c o g n i z i n g  that, v i e w e d  in 

isolation, the r e s u l t a n t  p r o d u c t  w o u l d  look s o m e w h a t  l e n g t h y  

a n d  complicated, w h e n  c o m p a r e d  to the m o r a s s  w h i c h  it w a s  

r e p l a c i n g ,  the b e n e f i t s  o f  the e f f o r t  should b e  a p p a r e n t ;

2. E s t a b l i s h  d e a d l i n e s  on p e r m i t  i s s u a n c e  w h i c h  

a c h i e v e d  the m a x i m u m  p o s s i b l e  degree of c e r t a i n t y  c o n s i s t e n t  

w i t h  sound p u b l i c  p o l i c y  a n d  the rights of o t h e r  i n t e r e s t e d  

p a r t i e s ;

3. Solve a f e s t e r i n g  c o a s t a l  m a n a g e m e n t  c o n s i s t e n c y  

d e t e r m i n a t i o n  problem. U n d e r  e x i s t i n g  p r a c t i c e ,  e a c h  s t a t e  

a g e n c y  w i t h  p e r m i t  j u r i s d i c t i o n  o v e r  a p r o j e c t  is r e q u i r e d

to d e t e r m i n e  w h e t h e r  t h a t  p r o j e c t  is c o n s i s t e n t  w i t h  t h e  

s t a t e ' s  c o a s t a l  m a n a g e m e n t  s t a n d a r d s  f ou nd i n  6 A A C  80.
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A d d i t i o n a l l y ,  t he D i v i s i o n  of P o l i c y  D e v e l o p m e n t  a n d  P l a n n i n g  

is r e q u i r e d  to i n f o r m  federal p e r m i t t i n g  a g e n c i e s  i f  t h e  

a c t i v i t y  is " c onsiste nt" w i t h  the state s t a n d a r d s .  T h e  

r e s u l t  is t h a t  a p r o j e c t  n e e d i n g  s e v eral p e r m i t s  w i l l  n e e d  

m u l t i p l e  c o n s i s t e n c y  determ i n a t i o n s .  It w a s  f e l t  b y  t h e  

a d m i n i s t r a t i o n  that  the "consist ency" q u e s t i o n  s h o u l d  b e  

a d d r e s s e d  o n c e  for all f e d e r a l  and state l a w  p u r p o s e s  b y  a 

"lead a g e ncy."

W o r k i n g  s e s s i o n s  on the r e g u l a t i o n s  w e r e  h e l d  w i t h  

i n d u s t r i a l  representatives--inc.luding A O G A — i n  S e p t e m b e r .

A  w o r k i n g  d r a f t  of the r e g u l a t i o n s  w a s  r e l e a s e d  on D e c e m b e r  3, 

and s e p a r a t e  w o r k i n g  s e s s ions w i t h  i n d u s t r y  a n d  e n v i r o n m e n t a l /  

p u b l i c  i n t e r e s t  g r o u p s  w e r e  held lacer  in D e c e m b e r .  A  

p u b l i c  n o t i c e  d r a f t  was r e l e a s e d  in J a n uary, w h i c h  w a s  

t r a n s m i t t e d  to the l e g i s l a t u r e  w i t h  a p e r s o n a l  a p p e a l  f r o m  

G o v e r n o r  H a m m o n d  to b e c o m e  a c t i v e l y  i n v o l v e d  in t h e i r  d e v e l o p m e n t .

T h r e e  p u b l i c  h e a r i n g s  w e r e  held o n  the r e g u l a t i o n s ,  arid 

the p u b l i c  c o m m e n t  p e r i o d  was e x t e n d e d  u n t i l  A p r i l  1.

T h r o u g h o u t  t h a t  period, n u m e r o u s  i n f o r m a l  s e s s i o n s  w i t h  b o t h  

i n d u s t r y  a n d  e n v i r o n m e n t a l  g r o u p s  were held, a n d  t h e  r e g u l a t i o n s  

w e r e  o n  the C o a s t a l  P o l i c y  C o u n c i l ' s  a g e n d a  on t h r e e  o c c a s i o n s .  

A d d i t i o n a l l y ,  that c o u n c i l  h e l d  a s e p a r a t e  w o r k s h o p  in 

J u n e a u  on the reg ulations.

R e c e n t l y ,  the r e g u l a t i o n s  we re a d o p t e d  b y  t h e  d e p a r t m e n t s  

o f  F i s h  a n d  Game, E n v i r o n m e n t a l  C o n s e r v a t i o n  a n d  N a t u r a l
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Resources. However, the f i l i n g  o f  these r e g u l a t i o n s  w i t h  

t h e  L i e u t e n a n t  G o v e r n o r ' s  O f f i c e  has b e e n  d e f e r r e d  p e n d i n g  a 

c o m p r e h e n s i v e  r e v i e w  of t h e i r  t e r m s  by the A d m i n i s t r a t i v e  

R e g u l a t i o n s  R e v i e w  C o m m i t t e e .  S e e  A t t a c h m e n t  1.

It is b e y o n d  the s c o p e  o f  t h i s  a n a l y s i s  to e x p l a i n  t h e  

r e g u l a t i o n s  in detail. T h e  s p e c i f i c  c o n t r o v e r s i e s  w h i c h  

h a v e  e m e r g e d  b e tw een A O G A  on t h e  one  hand, a n d  e n v i r o n m e n t a l  

g r o u p s  on the other, are b o t h  n u m e r o u s  and c o m p l e x .  A s  

n o t e d  p r e v i o u s l y ,  the a d m i n i s t r a t i o n ' s  p r o p o s e d  r e s o l u t i o n  

of t h e s e  s e veral c o n t r o v e r s i e s  is c u r r e n t l y  u n d e r g o i n g  

d e t a i l e d  r e v i e w  by the A d m i n i s t r a t i v e  R e g u l a t i o n s  R e v i e w  

Committee. A s  A t t a c h m e n t  1 indicates, that c o m m i t t e e  w i l l  

s h o r t l y  be serving d e t a i l e d  q u e s t i o n s  w i t h  r e s p e c t  to t h e  

r e g u l a t i o n s  on the a d m i n i s t r a t i o n ,  and we w i l l  t h e r e a f t e r  be 

filing o u r  responses. T h o s e  d o c u m e n t s ,  of c o u r s e ,  w i l l  b e  

p r o v i d e d  to this committee.

S u f f i c e  it to say at t h i s  p o i n t  that t h e  r e g u l a t i o n s  

are a c c e p t a b l e  to n e i t h e r  the oil i n d u s t r y  n o r  e n v i r o n m e n t a l  

groups. 1/ E s s e n t i a l l y ,  A C G A  b e l i e v e s  t h a t  the r e g u l a t i o n s  

p r o v i d e  u n w a r r a n t e d  r e c o g n i t i o n  of the r i g h t s  o f  l ocal  

g o v e r n m e n t s ,  the p u b l i c  in g e n e r a l ,  a nd the d e p a r t m e n t s  o f  

E n v i r o n m e n t a l  C o n s e r v a t i o n  a n d  F i s h  and G a m e  in s t a t e  n a t u r a l

1/ However, i n d ustr y o p p o s i t i o n  to the r e g u l a t i o n s  has 
l a r g e l y  been confi n e d  to the oil industry. The A l a s k a  
Loggers' A s s o c i a t i o n ,  and S e a l a s k a  R e g i o n a l  C o r p o r a t i o n ,  for 
example, s u pp ort the r e g u l a t i o n s .
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r e s ource d e c i s i o n  m a k i n g .  D e c i s i o n s  on o i l  a n d  g a s  p e r m i t t i n g  

m a t t e r s  c o u l d  b e  m a d e  faster, and w i t h  m o r e  c e r t a i n t y  o f  

result, if t h e s e  i n t e r e s t s  w e r e  d e n i e d  m e a n i n g f u l  i n v o l v e m e n t  

in the p e r m i t  p r o c e s s .  S B  84 w a s  i n t r o d u c e d  a n d  p u r s u e d  

p r i m a r i l y  to a c c o m p l i s h  t h i s  goal.

Thus, in m a n y  r e s p e c t s ,  an i n f o r m e d  d e c i s i o n  o n  C S S B  84 

n e c e s s a r i l y  i n v o l v e s  a r a t h e r  de.tailed c o m p a r i s o n  o f  t h e  

p a t h  t a k e n  in t h a t  l e g i s l a t i o n  a n d  the c h o i c e s  m a d e  i n  t h e  

U n i f o r m  P r o c e d u r a l  Regulation-.. T h a t  in t u r n ,  o f  c o u r s e ,  

would n e c e s s i t a t e  c l o s e  c o o r d i n a t i o n  b e t w e e n  t n e  H o u s e  

J u d i c i a r y  C o m m i t t e e ,  a n d  the A d m i n i s t r a t i v e  R e g u l a t i o n s  

R evie w C o m m i t t e e .

A b o v e  all, it m u s t  be r e c o g n i z e d  t h a t  t h e  d i s a g r e e m e n t s  

over the r e g u l a t i o n s  are as s p e c i f i c  as t h e  d i f f e r e n c e s  

between i n t e r e s t  g r o u p s  are f undam e n t a l .  T o  d a t e ,  h e a r i n g  

t e s t i m o n y  on t h e  r e g u l a t i o n s  has c o n t a i n e d  m o r e  rhetoric: 

than substan ce. 2 /  C r i t i c i s m  t h a t  the r e g u l a t i o n s  a r e  

" c o m p licated,"  a n d  a r e  "a lav.yer's d r e a m , "  a r e  n o t  o n l y  

u nfair a n d  i n a c c u r a t e  (see a b o v e ) , but h a v e  a b s o l u t e l y  

nothing  to do w i t h  t h e  h e a r t  of t h e  c o n t r o v e r s y .  A s  an 

introduction , w e  h a v e  a p p e n d e d  as A t t a c h m e n t  2 t h e  E x e c u t i v e

2/ For e x a m p l e ,  in S e n a t e  R e s o u r c e  C o m m i t t e e  h e a r i n g s ,  A O G A  
r e p r e s e n t a t i v e s  t e s t i f i e d  at l e n g t h  that t h e  U n i f o r m  P r o c e d u r a l  
R e g u l a t i o n s  d i d  n o t  g o  far e n o u g h  in e s t a b l i s h i n g  a "lead  
agency." T h e y  t h e r e f o r e  a r g u e d  t h a t  C S S B  84 w a s  n e c e s s a r y .
CSSB 84, o f  c o u r s e ,  d o e s  n o t  a d d r e s s  this t o p i c  at a l l . H o w e v e r ,  
(Footnote c o n t i n u e d )  ______________  _______
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Su m m a r y  on the p r o p o s e d  U n i f o r m  P r o c e d u r a l  F : e g u l a t i o n s , 

w h i c h  d e t a i l s  the m a j o r  d i s a g r e e m e n t s  b e t w e e n  t h e  o i l  

i n d u s t r y  a n d  e n v i r o n m e n t a l  o r g a n i z a t i o n s .  T h e  s u m m a r y  g i v e s  

a f l a v o r  o f  the d i f f i c u l t  i s s u e s  w h i c h  a n y  p e r m i t  r e f o r m  

m e a s u r e — b e  it a d m i n i s t r a t i v e  or l e g i s l a t i v e — n e e d s  t o  

address.

III., C o n s t i t u t i o n a l  P r o b l e m s

U n d e r  e x i s t i n g  law, a p e r s o n  c h a l l e n g i n g  an a g e n c y  

d e c i s i o n  in c o u r t  h a s  the b u r d e n  of p r o v i n g — a t  l e a s t  as t o  

issues of d i s p u t e d  f a c t — t h a t  the a g e n c y  d e c i s i o n  w a s  in 

error. S e e  AS 4 4 . 6 2 .570(c); S tate D e p a r t m e n t  of L a b o r  v. 

B o u c h e r , 581 P . 2d 660 (Ah 1978); I n t e l x o r  P a i n t  C o m p a n y  v. 

R o d g e r s , 522 P . 2d 164 (Ak 1974). P r o p o s e d  A S  44. 62. 636 (b)

(p. 4, Is. 10-12) w o u l d  r e v e r s e  t h a t  b u r d e n  o f  p r o o f ,  so 

that the a g e n c y  w o u l d  be r e q u i r e d  t o  j u s t i f y  its d e c i s i o n .  

The b u r d e n  o f  p r o o f  is switched, h o w e v e r ,  o n l y  f o r  t h e  

a p p l i c a n t . U n f o r t u n a t e l y ,  the a p p l i c a n t  m a y  n o t  b e  the o n l y  

pe r s o n  s e r i o u s l y  a f f e c t e d  by the d e c i s i o n .  T h u s ,  a l t h o u g h  

the i mpact of the p e r m i t  d e c i s i o n  m a y  s e v e r e l y  a f f e c t  o t h e r  

p e o p l e  (or local g o v e r n m e n t s ) , the a p p l i c a n t  is a s s i g n e d  a 

favorable b u r d e n  of proof, w h i l e  o t h e r  i n j u r e d  p a r t i e s  m u s t  

p r o c e e d  u n d e r  the t r a d i t i o n a l  standa rd.

(Footnote 2 c o n t i n u e d  from p. 7) in o p e r a t i o n ,  t h e  b i l l  
w o u l d  p r e v e n t  any lead a g e n c y  d e s i g n a t i o n  f o r  a n y  p u r p o s e .  
See S e c t i o n  VI, infra.



In sum, the b i l l  w o u l d  m a k e  an a p p e a l  o f  an a g e n c y  

d e c i s i o n  far m o r e  d i f f i c u l t  f o r  some p e r s o n s  t h a n  f o r  o t h e r s .

In o u r  view, t h i s  d i s c r i m i n a t i o n  p r o b a b l y  v i o l a t e s  t h e  e q u a l  

p r o t e c t i o n  r i g h t s  (Alaska Const.  A r t i c l e  1, sec. 1) o f  t h e  

n o n - a p p l i c a n t  i n j u r e d  p a r t y .  E v e n  u n d e r  f e d e r a l  c o n s t i t u t i o n a l  

l a w - - w h i c h  a f f o r d s  s t a t e s  m o r e  f l e x i b i l i t y  in m a k i n g  l e g i s l a t i v e  

c l a s s i f i c a t i o n s  t h a n  d o e s  A l a s k a ' s  e q u a l  p r o t e c t i o n  p r o v i s i o n  

(see b e l o w ) — c h a n g i n g  a p p e l l a t e  g r o u n d  r u l e s  f o r  o n l y  s o m e  

i n d i v i d u a l s  has b e e n  d e c l a r e d  u n c o n s t i t u t i o n a l .  I i n d s e y  v. 

N o r m e t , 405 U.S. 56, 74 (1972) . See a l s o  S t a n l e y  v. I l l i n o i s , 

405 U.S. 645 (1972). I r r e s p e c t i v e  of the c o n s t i t u t i o n a l i t y  

of the d i s c r i m i n a t i o n  u n d e r  f e d e r a l  law, A l a s k a  e q u a l  p r o t e c t i o n  

a n a l y s i s  is m o r e  d e m a n d i n g — r e q u i r i n g  t h a t  t h e  s t a t e  s h o w  a 

"fair and s u b s t a n t i a l  r e l a t i o n s h i p "  b e t w e e n  t h e  d i s c r i m i n a t i o n  

and a p r o p e r  l e g i s l a t i v e  purpose. I s a c k s o n  v .  R i c k e y , 5 5 0  

P . 2d 359 (Ak 1976). T h e  p u r p o s e  of this d i s c r i m i n a t i o n  

seems p l a i n  e n o u g h - - t o  g i v e  an i n h e r e n t  a n d  s i g n i f i c a n t  

a d v a n t a g e  to o ne p a r t y  in an a p p e l l a t e  p r o c e e d i n g ,  r e g a r d l e s s  

of the r e l a t i v e  i n j u r i e s  involved. C e r t a i n l y ,  t h e  p u r p o s e  

o f  a j u d i c i a l  a p p e a l — to d e t e r m i n e  w h e t h e r  t h e  a g e n c y  h a s  

m e t  a p p l i c a b l e  s t a t u t o r y  s t a n d a r d s — is h a r d l y  s e r v e d  b y  a 

p r o v i s i o n  w h i c h  p a r c e l s  o u t  t h e  b u r d e n  of p r o o f  d e p e n d i n g  

upon s y m p a t h i e s  for the v a r i o u s  litigants.

I V . T h e  l e g i s l a t i o n  i n v i t e s  l i t i g a t i o n  and p r o j e c t  d e l a y

U n d e r  e x i s t i n g  a d m i n i s t r a t i v e  l a w — as it e x i s t s  in a l l  

50 states, a n d  at the f e d e r a l  l e v e l - - t h e  i n i t i a l  p e r m i t  d e c i s i o n



is m a d e  b y  the a g e n c y ' s  staff. A  p e r s o n  d i s a g r e e i n g  w i t h  

th e  s t a f f  d e c i s i o n  m u s t  a p p e a l  t h a t  d e c i s i o n  t o  t h e  h e a d  of 

t h e  agency. T h a t  a p p e a l  i n v o l v e s  v a r y i n g  l e v e l s  o f  f o r m a l i t y ,  

d e p e n d i n g  u p o n  t h e  i n t e r e s t  involved. O n l y  w h e n  t h e  a p p e a l  

t o  t h e  c o m m i s s i o n e r  hcis b e e n  d e c i d e d  is t h e  p e r s o n  a l l o w e d  

t o  t a k e  h i s ' b a s e  to court. P u t  in l e g a l  t e r m s ,  t h e  p e r s o n  

is rec[uired to " e x h a u s t  his a d m i n i s t r a t i v e  r e m e d i e s . "  C S S B  84 

a b o l i s h e s  this r e q u i r e m e n t .  A S  4 4 . 6 2 . 6 3 6 ( a ) ;  p. 4 ,  Is. 6-8.

T h e r e  are two r e a s o n s  for the " e x h a u s t i o n "  r e q u i r e m e n t .  

First, a g e n c y  staff o c c a s i o n a l l y  m a k e s  m i s t a k e s .  J u d i c i a l  

r e v i e w  p r o c e e d i n g s  are t i m e  c o n s u m i n g  a n d  u s u a l l y  e x p e n s i v e .  

T h e  courts, a n d  t h e  p a r t i e s ,  s h o u l d  n o t  be s u b j e c t e d  to t h i s  

d e l a y  a n d  e x p e n s e  u n l e s s  the a g e n c y  has h a d  a  c h a n c e  to 

c o r r e c t  its own errors.

Second, in a s s e s s i n g  w h e t h e r  the a g e n c y  m a d e  a  c o r r e c t  

d e c i s i o n ,  the c o u r t  w i l l  r e quire  a f u l l y  d e v e l o p e d  " r e c o r d "  

on w h i c h  to b a s e  its dec ision. T h i s  r e c o r d  n o r m a l l y  n e e d s  

t o  be d e v e l o p e d  in an " a d v e r s a r i a l "  p r o c e s s  w h e r e  e a c h  

p a r t y ' s  evidence: can b e  c o n t e s t e d  by the o t h t  T h i s  p r o c e s s  

d o e s  n o t  and ca; not o c c u r  at the s t a f f  l e vel. . e n t i r e  

p u r p o s e  of the a d m i n i s t r a t i v e  a ppeal is to p r o v i d e  this 

a d v e r s a r i a l  setting. T h e  c o u r t  w i l l  then u s e  the r e c o r d  so 

d e v e l o p e d  to r e a c h  its decision. It w i l l  n o t  be r e q u i r e d  to 

h o l d  a t r i a l  to d e v e l o p  evidence, but w i l l  c o n d u c t  a " r e v i e w "  

of the a d v e r s a r i a l  r e c o r d  d e v e l o p e d  by the a g e n c y .  If, 

h o w ever, t h a t  r e c o r d  h a s  n o t  been d e v e l o p e d  a t  t h e  a g e n c y

C S S B  34 A n a l y s i s  P a Se 10
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level, the c o u r t  wi ll hold a "de n o v o  h e a r i n g " — in o t h e r  

w ords, a trial. A l a s k a  c o u r t s  h a v e  m a d e  it v e r y  c l e a r  t h a t  

w h e r e  a s u f f i c i e n t  a d v e r s a r i a l  p r o c e s s  has n o t  o c c u r r e d  a t  

th e  a d m i n i s t r a t i v e  level, a "de n o v o  h e a r i n g " . i s  n e c e s s a r y .  

S t a t e  v- L u n d g r e n  P a c i f i c  C o n s t r u c t i o n  C o m p a n y , 603 P . 2d 8 8 9  

(Alaska 1979). A  "de n o v o h e a r i n g "  is v e r y  m u c h  a  t r i a l  

p r o c e e d i n g ,  and the trial  m a y  n o t  c o n c l u d e  f o r  m o n t h s ,  a n d  

in m a n y  c a s e s  years, a f t e r  t h e  c o m p l a i n t  h a s  b e e n  filed.

In sum, there is no "free lunch" w i t h  r e s p e c t  t o  the 

a p p e l l a t e  process. If the time is not t a k e n  to c o n d u c t  an 

a d m i n i s t r a t i v e  appeal, far m o r e  time w i l l  be t a k e n  b y  the 

c o u r t  w h e n  a judicial a p p e a l  is initiated. 3 /

T h e  " exhaustion" r e q u i r e m e n t  thus s e r v e s  t h e  d u a l  

p u r p o s e  of a v o id ing u n n e c e s s a r y  a n d  p r e m a t u r e  l i t i g a t i o n ,  

a n d  s h o r t e n i n g  the .length of j u d i c i a l  p r o c e e d i n g s  b y  l i m i t i n g  

the c o u r t ' s  role to r e v i e w  of the f u l l y - d e v e l o p e d  a d m i n i s t r a t i v e

3/ T h e  r e l a t i v e  "delay" c a u s e d  by an a d m i n i s t r a t i v e  a p p e a l  
vs. a j u d i c i a l  trial b e c o m e s  far m o r e  d r a m a t i c  u n d e r  the. 
U n i f o r m  P r o c e d u r a l  R e g ulations. U n d e r  the C l a s s  A  a p p e a l  
p r o c e d u r e s  (22 AAC 10. 700 et s e q .' which w i l l  g o v e r n  oil a n d  
g a s  p e r m i t t i n g  m a t t e r s — the c o m m i s s i o n e r  m a y  d e c i d e  the 
a p p e a l  on its m e r i t s  in some c ases i m m e d i a t e l y  u p o n  f i l i n g  
of the a p p e a l  (22 AAC 10. 640 (c)), and, in m o s t  r e m a i n i n g  
cases, w i t h  -> 15 d a y s  of g r a n t i n g  an appeal. C o m p a r e  22 A A C  
10. 700 and ",10(a). E v e n  in c o m p l e x  c a s e s ,  w h e n  f u r t h e r  
b r i e f i n g  is ered, the c o m m i s s i o n e r  can r e n d e r  h i s  d e c i s i o n  
w i t h i n  30 day of g r a n t i n g  of an appeal. 22 A A C  1 0 . 7 1 0  a n d  
10.730. N o  a d m i n i s t r a t i v e  a p p e a l  p r o c e d u r e — e i t h e r  s t ate o r  
f e d e r a l - - h a s  been shown to the a d m i n i s t r a t i o n  w h i c h  even 
a p p r o a c h e s  the b r e v i t y  of the C l a s s  A  a p p e a l  p r o c e d u r e .



record. A l l o w i n g  a p e r s o n  to p r o c e e d  d i r e c t l y  f r o m  t h e  

staff d e c i s i o n  to c o u r t  m a y  save day s in t h e  s h o r t  run, b u t  

will c o s t  m o n t h s  or y e a r s  in t he long run. D e s p i t e  a l l  

this, C S S B  84, b y  i g n o r i n g  l i t e r a l l y  h u n d r e d s  o f  y e a r s  o f  

a d m i n i s t r a t i v e  l a w  in its a b o l i t i o n  of t h e  " e x h a u s t i o n "  

r equir e m e n t ,  w o u l d  set A l a s k a  apart, in a v e r y  e m b a r r a s s i n g  

way, f r o m  the b o d y  of a d m i n i s t r a t i v e  l a w  in o u r  n a t i o n .

F i n a l l y ,  t h e  l e g i s l a t i o n  a g g r a v a t e s  i t s  o w n  s h o r t c o m i n g s  

w i t h  the "burden of p roof" c o n c e p t  d i s c u s s e d  in t h e  p r e v i o u s  

section. If the r e v e r s a l  of the b u r d e n  of p r o o f  is r e t a i n e d  

in the l e g i s l a t i o n ,  it is our v i e w  that the b u r d e n  m u s t  b e  

r e v e r s e d  for all i n j u r e d  par ties. Thus, it -will b e  e a s y  f o r  

an e n v i r o n m e n t a l  g r o u p  to s t o p  a project. W h e n  a n  e n v i r o n m e n t a l  

gr o u p  :takes a s t a f f  d e c i s i o n  t o  c o u r t  4/, it w i l l  at t h e  

o u t s e t  a r g u e  that it is e n t i t l e d  to a full t r i a l .  F o r  t h e  

r e a s o n s  s t a t e d  above, it w i l l  p r o b a b l y  p r e v a i l  in t h a t  

argument. T h e  q u e s t i o n  t h e n  b e c o m e s  w h e t h e r  to s t o p  t h e  

p r o j e c t  p e n d i n g  the trial. U n d e r  A l a s k a  law, it is n o t  

necess ary, in o r d e r  to o b t a i n  an i n j u n c t i o n  p e n d i n g  t r i a l ,  

for a p a r t y  to s h o w  t h a t  it is likely to w i n .  R a t h e r ,  u n d e r  

some c i r c u m s t a n c e s  it w i l l  be e n t i t l e d  to a n  i n j u n c t i o n  if 

it r a i s e s  " s e r i o u s  a n d  s u b s t a n t i a l  issues." A l a s k a  P u b l i c  

U t i l i t i e s  C o m m i s s i o n  v. G r e a t e r  A n c h o r a g e  A r e a  B o r o u g h , 5 34 P. 2d 

549 (Ak 1975). Since, u n d e r  the burden of p r o o f  l a n g u a g e  in 

the bill, the c o u r t  m u s t  p r e s u m e  that t h e  e n v i r o n m e n t a l

CSSB 84 A n a l y s i s  P a g e  12

4/ A  d e c i s i o n  which, again, the c o m m i s s i o n e r ' s  o f f i c e  h a s  
h a d  no o p p o r t u n i t y  to review.



g r o u p  is c o r r e c t - i n  its a l l e g a t i o n s ,  it w i l l  be v e r y  d i f f i c u l t

for the a g e n c y  to d e f e a t  t h a t  showing. A s  a  r e s u l t ,  t h e

c o u r t  m o r e  o ften t h a n  n o t  w i l l  o r d e r  t h a t  t h e  p r o j e c t  b e

halted.

V. T h e  l e g i s l a t i o n  p r o h i b i t s  i n f o r m e d  r e v i e w  of c o m p l e x  

p rojects, and shuts o u t  t h e  p u b l i c  a n d  loca l g o v e r n m e n t s  

f r o m  state d e c i s i o n  m a k i n g .

U n d e r  b o t h  C S S B  84, a n d  the U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s  

a l l  state p e r m i t s  are r e q u i r e d  to be c l a s s i f i e d  a s  e i t h e r  a  

"Class I" o r  "Class II" permit. U n d e r  both, C l a s s  I p e r m i t s  

m u s t  be i s s u e d  in 30 days. F o r  Class II p e r m i t s ,  t h e  b i l l  

p r o v i d e s  60 days, and the r e g u l a t i o n s  65. C o m p a r e  p r o p o s e d  

AS 44.62.632(a) and 22 A A C  10.060.

T h e r e  a r e  n o  e x t e n s i o n s  f r o m  the d e a d l i n e s  a l l o w a b l e  

u n d e r  C S S B  8 4 - - r e g a r d l e s s  of h o w  c o m p l e x  o r  c o n t r o v e r s i a l  

the p r o j e c t  m a y  be. T h e  U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s ,  o n  

the o t h e r  hand, p e r m i t  an e x t e n s i o n  w h e n  t h e  c o m m i s s i o n e r ' s  

o f f i ce c e r t i f i e s  t h a t  the p r o j e c t  is too c o m p l e x  f o r  r e v i e w  

w i t h i n  the time p e r i o d  a p p l i c a b l e  (22 A A C  1 0 . 0 2 0 ( a ) ( 1 ) ) .  

A d d i t i o n a l l y ,  the a g e n c y  can e x t e n d  a d e a d l i n e  b y  a  m a x i m u m  

of 20 days in the e v e n t  t h a t  a p u b l i c  h e a r i n g  is d e t e r m i n e d  

to be d e s i r a b l e  u n d e r  s t r i c t  criteria.  22 A A C  1 0 . 0 2 0 ( a ) ( 2 ) ?

22 A A C  10.030.

A t  the outset, the i m m u t a b l e  d e a d l i n e s  in C S S B  84 a r e  

u n r e a l i s t i c .  In the v a s t  b u l k  of cases, t h e s e  d e a d l i n e s  c a n

CS S B '84 A n a l y s i s  P a g e  13
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be met. However, it is silly to think, for e x a m p l e ,  t h a t  

the p u b l i c  i n t e r e s t  w o u l d  have b e e n  p r o t e c t e d  i f  t h e  D e p a r t m e n t  

of E n v i r o n m e n t a l  C o n s e r v a t i o n  had b e e n  g i v e n  o n l y  65 d a y s  t o  

set p o l l u t i o n  l i m i t s  for the V a l d e z  T e r m i n a l  o f  the T r a n s -  

A l a s k a  p i p e l i n e .  The o c c a s i o n a l  a b i l i t y  t o  \ andertake m o r e  

i n t e n s i v e  r e v i e w  of c o m p l e x  p r o j e c t s  is a b s o l u t e l y  i n d i s p e n s a b l e  

if A l a s k a ' s  n a t u r a l  r e s o u r c e  laws are to r e m a i n  a n y t h i n g  b u t  

a facade. 5/

5/ U n d e r  C S S B  84, for example, A l y e s k a  P i p e l i n e  S e r v i c e  Co. 
c o u l d  h a v e  sat u p o n  its e n v i r o n m e n t a l ,  e n g i n e e r i n g  a n d  
technica". d a t a  w i t h  r e s p e c t  t o  w a s t e  d i s c h a r g e s  u n t i l  l i t e r a l l y  
t h e  last m i nute, d u m p i n g  a v e r i t a b l e  l i b r a r y  o f  d a t a  on the 
D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n .  D E C  w o u l d  t h e n  
h a v e  a m e r e  65 d a y s  to m a k e  the kind of d e t a i l e d  t e c h n i c a l  
d e c i s i o n s  n e c e s s a r y  to e n sure t h a t  state w a t e r  q u a l i t y  
s t a n d a r d s  w i l l  be m e t  f r o m  the facility.
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The a b s e n c e  of a " c o m p l e x  p r o j e c t "  d e a d l i n e  o v e r r i d e  a s i d e ,  

C S S B  84 e n s u r e s  t h a t  l o c a l  g o v e r n m e n t s  a n d  t h e  p u b l i c  w i l l  

h a v e  l i ttle or n o  i n p u t  o n  state n a t u r a l  r e s o u r c e  d e c i s i o n s ,  

r e g a r d l e s s  of t h e i r  s i g n i f i c a n c e .  T o  u n d e r s t a n d  t h e  f u l l  

i m p a c t  of C S S B  84 on t h e  p u b l i c ,  it m u s t  be u n d e r s t o o d  at 

t h e  o u t s e t  t h a t  an i n f l e x i b l e  30 d a y  d e a d l i n e  p r e c l u d e s  r e v i e w  

of the a p p l i c a t i o n  b y  l o c a l  g o v e r n m e n t s  of t h e  p u b l i c .  T h e r e  

s i m p l y  w i l l  n ot be t h e  t i m e  t o  i n v o l v e  t h e s e  p a r t i e s .

To give but one e x a m p l e ,  an a b s o l u t e  30 d a y  p e r m i t

d e a d l i n e  o b v i o u s l y  p r e c l u d e s  the h o l d i n g  of a p u b l i c  h e a r i n g .

U n d e r  b o t h  C S S B  84 a n d  t h e  U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s ,

it is e n v i s i o n e d  t h a t  a m a j o r i t y  of state p e r m i t s  w i l l  be d e s i g n a t e d

as "Class I" p e r m i t s ,  w i t h  a 30 d ay de adline. H o w e v e r ,

u n d e r  the U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s ,  t h e  3 0  d a y  C l a s s  I

d e a d l i n e  c a n  be e x t e n d e d  for a m a x i m u m  of 20 d a y s  if t h e    - ■ - ■ — . —    -—  -

a g e n c y  d e t e r m i n e s  t h a t  p u b l i c  c o n c e r n  for the p r o j e c t  w a r r a n t s  

a p u b l i c  hearing.

Since C S S B  84 p r o v i d e s  n o  such e x t e n s i o n , n e i t h e r  

p u b l i c  n o t i c e  nor a p u b l i c  h e a r i n g  is p o s s i b l e  u n l e s s  the 

a g e n c y  is a l l o w e d  to d e s i g n a t e  a p a r t i c u l a r  c l a s s  o f  p e r m i t s  

as "Class II" p e r m i t s — in w h i c h  a 60 (CSSB 84) o r  65 (22 A A C  10) 

d a y  r e v i e w  p e r i o d  is p r o v i d e d .  However, u n d e r  t h e  b i l l ,  a n  

ag e n c y  can p r o v i d e  f o r  a 60 d a y  r e v i e w  p e r i o d  o n l y  if "a 

p u b l i c  notice, p u b l i c  h e a ring, or c o m m e n t  p e r i o d  is s p e c i f i c a l l y  

r e q u i r e d  by state law in c o n n e c t i o n  w i t h  the p e r m i t  a p p l i c a t i o n . "

AS 44.62. 632 (a)(2); p. 2, Is. 7-10. A l m o s t  n o  s t a t e  p e r m i t s



have s u c h  a s t a t u t o r y  requirement. R a t h e r ,  s t a t e  p e r m i t  l a w s  

g e n e r a l l y  l e a v e  the d e c i s i o n  as to w h e t h e r  t o  i s s u e  p u b l i c  

notice, o r  h o l d  a p u b l i c  hearing, t o  the d i s c r e t i o n  o f  t h e  

p e r m i t t i n g  agency. Thus, u n d e r  the bill, a l m o s t  a l l  s t a t e  

p e r m i t s  w i l l  h a v e  a 30 d a y  deadline, w i t h  a r e s u l t a n t  p r e c l u s i o n  

of p u b l i c  n o t i c e  and p u b l i c  hearings.

W h i l e  t h e r e  is a d i f f e r e n c e  of o p i n i o n  o v e r  t h e  v a l u e  

o f  p u b l i c  h e a r ings,  on o c c a s i o n  a h e a r i n g  is w a r r a n t e d  e v e n  

w h e n  t h e r e  is n o  s t a t u t o r y  requirement. 6/  F o r  e x a m p l e ,  

p e r m i t s  for a c t i v i t i e s  w i t h i n  state p a r k s  a r e  i s s u e d  u n d e r  

AS  38. 05. 330. As w i t h  m o s t  state p e r m i t  laws, t h e r e  is n o  

s t a t u t o r y  r e q u i r e m e n t  for p u b l r c  n o t i c e  o r  h e a r i n g .  H o w e v e r ,  

on occasi on, a c t i v i t i e s  are p r o p o s e d  in h e a v i l y  u t i l i z e d  

p o r t i o n s  of s t a t e  p a r k s  w h i c h  g e n e r a t e  s i g n i f i c a n t  p u b l i c  

contro v e r s y .  A t t a c h m e n t  3 — a m e m o r a n d u m  f r o m  s t a t e  p a r k s  

D i r e c t o r  C h i p  D e n n e r l e i n — gives two r e c e n t  e x a m p l e s  in 

C h u g a c h  S t a t e  P a r k  and t h e  Chena R e c r e a t i o n  a r e a .  I n  b o t h  

cases, p u b l i c  h e a r i n g s  w e r e  b o t h  n e c e s s a r y  a n d  b e n e f i c i a l .

Un d e r  the U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s ,  t h e  D i v i s i o n  o f  

P a r k s  w o u l d  p r o p o s e  to c l a s s i f y  the types of a p p l i c a t i o n s  

d e s c r i b e d  in A t t a c h m e n t  3 as Class II p e r m i t  a p p l i c a t i o n s —  

so that p u b l i c  notice, a n d  if n e c e s s a r y  a p u b l i c  h e a r i n g — w o u l d  

be pro vided. U n d e r  C S S B  84, however, a ll p e r m i t  a p p l i c a t i o n s  

in state p a r k s  w o u l d  be r e q u i r e d  to be i s s u e d  i n  30 d a y s .

As  a result, the p u b l i c  w o u l d  have no k n o w l e d g e  of, a n d  

c e r t a i n l y  w o u l d  h a v e  n o  a b i l i t y  to c o m m e n t  u p o n ,  a n y  p r o p o s e d
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u s e  o f  a state park, n o  m a t t e r  h o w  s i g n i f i c a n t ,  i n c o m p a t i b l e  

o r  contro v e r s i a l .

CSSB 84 r e p r e s e n t s  a d e c i s i o n  t h a t  the p u b l i c  s h o u l d  

n e i t h e r  b e  i n f o r m e d  of n o r  i n v o l v e d  in s tat e n a t u r a l  r e s o u r c e  

d e c i s i o n  making.  7/ T h e  s t a t e m e n t  is t r u e  i n  s p a d e s  w i t h  

r e s p e c t  t o  local g o v e r n m e n t s .  T h e  same time c o n s t r a i n t s  

t h a t  p r e c l u d e  p u b l i c  i n v o l v e m e n t  a l s o  p r e c l u d e  c o n s u l t a t i o n  

w i t h  m u n i c i p a l i t i e s ,  N a t i v e  o r g a n i z a t i o n s  a n d  o t h e r  i n t e r e s t e d  

parties. T h i s  d e n i a l  o f  l o c a l  g o v e r n m e n t  i n v o l v e m e n t  b e c o m e s  

p a r t i c u l a r l y  d i s t u r b i n g  in the c o n t e x t  of t h e  A l a s k a  C o a s t a l  

M a n a g e m e n t  A c t  (A3 46. 40). U n d e r  t h a t  act, t h e  l e g i s l a t u r e  

has e n c o u r a g e d  local g o v e r n m e n t s  to d e v e l o p  c o a s t a l  m a n a g e m e n t  

p lans . O n c e  those p l a n s  h a v e  b e e n  d e v e l o p e d  a n d  a p p r o v e d  b y  

the A l a s k a  C o a s t a l  P o l i c y  Council; the  l e g i s l a t u r e  h a s  

c o m m i t t e d  itself to a l l o w i n g  lo cal g o v e r n m e n t s  a g r e a t e r  

r o l e  in state d e c i s i o n  making. AS 46 .^0.100; AS 4 6 _ 4 0 . 2 0 0 .  

U n f o r t u n a t e l y ,  under C S S B  84, local g o v e r n m e n t s  w i l l  n e v e r  

l e a r n  of s t a t e  d e c i s i o n s  p r e j u d i c i n g  t h e i r  a p p r o v e d  c o a s t a l  

m a n a g e m e n t  p l a n s - - m u c h  less h a v e  a n y  m e a n i n g f u l  a b i l i t y  t o  

s h a p e  t h e  o u t c o m e  of that d e c i s i o n .  8/

7/ E n v i r o n m e n t a l  o r g a n i s a t i o n s  b e l i e v e  Lhat t h e  U n i f o r m  
P r o c e d u r a l  Regulations; are g u i l t y  of the s a m e  sin, s i n c e ,  in 
t h e i r  o pinion, an i n s u f f i c i e n t  n u m b e r  of s t a t e  p e r m i t s  a r e  
b e i n g  p l a c e d  in the " Class I T " category. Be t h a t  a s  it may, 
the U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s  d o  p l a c e  s u b s t a n t i a l l y  
m o r e  p e r m i t s  in the C l a s s  II c a t e g o r y  than w o u l d  b e  p e r m i s s i b l e  
u n d e r  C S S B  84. Moreove r, as n o t e d  p r e v i o u s l y ,  e v e n  w i t h  C l a s s
I (30 day) permits, the r e g u l a t i o n s  p r ov ide t h a t  t h e  d e a d l i n e  
can be e x t e n d e d  for 20 d a y s  in o r d e r  to a c c o m o d a t e  a  p u b l i c  
h e a r i n g .

8/ 22 A A C  10.130 r e q u i r e s  s t a t e  a g e n c i e s  t o  d e f e r  a t  t h e  o u t s e t
to local g o v e r n m e n t s  on t h e  q u e s t i o n  o f  w h e t h e r  a p a r t i c u l a r  
a c t i v i t y  is c o n s i s t e n t  w i t h  a s t a t e - a p p r o v e d  ( F o o t n o t e  c o n t i n u e d )
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A l l  of which, of course, b r i n g s  us to t h e  h e a r t  o f  

A O G A ' s  p r e f e r e n c e  for C S S B  84 over the U n i f o r m  P r o c e d u r a l  

Regulat ions. W h i l e  t h e  U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s  

a t t e m p t  t o  s a f e g u a r d  t h e  r i g h t s  of local g o v e r n m e n t s  a n d  t h e  

p u b l i c  (see 22 A A C  1 0 . 1 3 0 ) ,  A O G A  s t r o n g l y  b e l i e v e s  t h a t  

d e c i s i o n s  on t h e i r  p r o p o s e d  a c t i v i t i e s — e v e n  w h e n  t h e y  p r e j u d i c e  

a p p r o v e d  c o a s t a l  m a n a g e m e n t  p l a n s — s hould b e  m a d e  w i t h o u t  

m e a n i n g f u l  i n v o l v e m e n t  of local g o v e r n m e n t s  o r  t h e  p u b l i c .

This is w h a t  C S S B  84 is all about, and the a d m i n i s t r a t i o n  ' is 

u n w i l l i n g  to a c c e p t  it.

VI. CSS B 84 w o u l d  p r e v e n t  u se of the "lead a g e n c y "  c o n c e p t .

A s  n o t e d  in Sec. II of th is analysis, a p r i m a r y  g o a l  of 

the U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s  is to a s s i g n  t h e  r e s p o n s i b i l i t y  

for m a k i n g  a single c o a s t a l  m a n a g e m e n t  c o n s i s t e n c y  d e t e r m i n a t i o n  

to a " l e a d  a g e n c y . "  U n d e r  the "lead a g enc y" a p p r o a c h ,  o n e  

a g e n c y  w o u l d  m a k e  a con.sistency d e t e r m i n a t i o n  w h i c h  w o u l d  

bi n d  all state a g e n c i e s  on c o astal m a n a g e m e n t  i s s u e s  f o r  

b o t h  state anc f e d e r a l  l a w  purposes.

The c h o i c e  of t h e  "leat. agency" was t h e  m o s t  d i f f i c u l t

d e c i s i o n  facing the a d m i n i s t r a t i o n  and the C o a s t a l  P o l i c y

Council. For a l m c s t  a l l  oil and gas a c t i v i t i e s ,  t h e  a d m i n i s t r a t i o n

a g r e e d  w i t h  A O G A  t h a t  the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s

s h o u l d  be the "lead a g e n c y . "  Where the a d m i n i s t r a t i o n  a n d

8/ (Footnote c o n t i n u e d  from p. 17) local c o a s t a l  p l a n .  N o  
such p r o v i s i o n  is po.c ible under C S S B  84, s i n c e  l o c a l  g o v e r n m e n t s  
n o r m a l l y  w o n ' t  e v e n  k :>w the i c t i v i t y  is b e i n g  p r o p o s e d  u n t i l  
the b u l l d o z e r s  arrive.
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A O G A  p a r t e d  company, however, w a s  w i t h  r e s p e c t  t o  t h e  

o b l i g a t i o n s  w h i c h  D N R  w o u l d  a s s u m e  in r e t u r n  f o r  i t s  a b i l i t y  

to b i n d  n o t  o n l y  its s ister state  a g e n c i e s ,  b u t  as w e l l  

l ocal g o v e r n m e n t s  w i t h  a p p r o v e d  d i s t r i c t  p r o g r a m s , o n  c o a s t a l  

m a n a g e m e n t  issues. In r e t u r n  for t r a n s f e r r i n g  t h e i r  c u r r e n t  

c o a s t a l  m a n a g e m e n t  a u t h o r i t y  to DNR, t h e  d e p a r t m e n t s  of F i s h  

a n d  Game and E n v i r o n m e n t a l  C o n s e r v a t i o n ,  in c o n j u n c t i o n  w i t h  

l ocal g o v e r n m e n t s  a s k e d  to e n s u r e  t h a t  t h e i r  v i e w s  w o u l d  

r e c e i v e  a fair h e a r i n g  t h r o u g h  f o r m a l  i n t e r a g e n c y  a n d  l o c a l  

g o v e r n m e n t  review. The r i g h t s  f l o c a l  g o v e r n m e n t s  a n d  

o t h e r  state a g e n c i e s  w e r e  p r o t e c t e d  in the r e g u l a t i o n s  i n  22 

A A C  10.130.

The p r o c e d u r a l  p r o t e c t i o n s  p r o v i d e d  l o c a l  g o v e r n m e n t s  

and state a g e n c i e s  in sec. 130 h a v e  b e e n  v i g o r o u s l y  o p p o s e d  

by AOGA. C urren t l y ,  oil and gas o p e r a t i o n s  a r e  r e v i e w e d  b y  

D N R / T n  an i n f o r m a l  manner. T h e r e  is n o t h i n g  w r o n g  w i t h  t h a t  

approach, as long as local g o v e r n m e n t s  a n d  o t h e r  a g e n c i e s  

w i l l  get t h e i r  own "shot" at t h o s e  o p e r a t i o n s ,  a s  f a r  as 

c o a s t a l  m a n a g e m e n t  issues are inv olved, in o t h e r  f o r u m s .

U n d e r  the regula t i o n s ,  however, t h o s e  o t h e r  f o r u m s  a r e  r e m o v e d ,  

and thus the i n t e g r i t y  of DNR's d e c i s i o n - m a k i n g  p r o c e s s  in 

r e v i e w i n g  oil and gas o p e r a t i o n s  b e c o m e s  vital.

A d d i t i o n a l l y ,  un der sec. 307(c)(3) of t h e  f e d e r a l  

C o astal Zone M a n a g e m e n t  A c t  (16 U.S.C. § 1 4 5 6 ( c ) ( 3 ) ) ,  a n y  

federal p e r m i t t i n g  a g e n c y  mus t o b t a i n  f r o m  t h e  s t a t e  a 

c e r t i f i c a t i o n  that the a c t i v i t y  is " c o n s i s t e n t "  w i t h  the

CS SB  84 A n a l y s i s  r a g e  1 8
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s tate c o a s t a l  m a n a g e m e n t  standards. U n d e r  t h e  U n i f o r m

P r o c e d u r a l  R e g u l a t i o n s ,  D N R  w i l l  c o n d u c t  t h a t  d e t e r m i n a t i o n

as well. 9/ U n d e r  15 C.F.R. 930.61, t h a t  c o n s i s t e n c y  d e t e r m i n a t i o n

c a n n o t  be m a d e  u n t i l  p u b l i c  n o t i c e  on t h e  i s s u e  h a s  be

given. T h e r e f o r e ,  as a m a t t e r  of f e d e r a l  l a w , i f  D N R — a s

A O G A  d e s i r e s — is t o  be the c o a s t a l  m a n a g e m e n t  " l e a d  a g e n c y "

for oil a n d  g a s  m a t t e r s ,  D N R  m u s t  p r o v i d e  p u b l i c  n o t i c e  f o r

its r e v i e w  of oil a n d  gas o p e r a t i o n s  in t h e  c o a s t a l  zone.

However, u n d e r  C S S B  84, D N R  w o u l d  be r e q u i r e d  t o  a p p r o v e  

oil and g a s  o p e r a t i o n s  p l a n s  in 30 days. T hus, a s  a m a t t e r  

of federal law, a n d  as w e l l  b e c a u s e  of t h e  n e e d  t o  p r o t e c t  

the rights of l o c a l  g o v e r n m e n t s  and s i s t e r  a g e n c i e s  on 

c o a s t a l  m a n a g e m e n t  issues, D N R  c o u l d  not, u n d e r  C S S B  84, b e  

the "lead ; rency" for c o a s t a l  m a n a g e m e n t  m a t t e r s .  R a t h e r ,  

that r e s p o n s i b i l i t y  c o u l d  o n l y  be g i v e n  t o  a n  a g e n c y  w h i c h  

issues p e r m i t s  for oil and gas o p e r a t i o n s  f o r  w h i c h  a n o t i c e ,  

he aring o r  c o m m e n t  p e r i o d  is " s p e c i f i c a l l y  r e q u i r e d  b y  

state law." A S  4 4 . 6 2 . 6 3 2 ( a ) ( 2 ) .  In c e r t a i n  c a s e s  D E C  m a y  

be able to p e r f o r m  t h a t  role. A S  4 6 . 0 3 . 1 0 0 .  G e n e r a l l y ,  h o w e v e r ,  

there will be no s u c h  a g en cy, w i t h  the r e s u l t  t h a t  t h e  w h o l e  

c o n c e p t  of a " l e a d  a g e n c y "  goes o u t  the w i n d o w .

Thus, w h i l e  A O G A  c l e a r l y  w a n t s  t h e  D e p a r t m e n t  o f  N a t u r a l  

Resources to serv e as the c o a s t a l  m a n a g e m e n t  " l e a d  a g e n c y , "

9/ Currently, t h i s  is d o n e  by the D i v i s i o n  o f  P o l i c y  D e v e l o p m e n t  
and Planning.
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it has d r a f t e d  l e g i s l a t i o n  w h i c h  w o u l d  n e c e s s a r i l y  r e q u i r e  

th a t  the status quo be m a i n t a i n e d .  T h i s  d i f f i c u l t y  i s  b u t  

one e x a m p l e  of the d a n g e r s  i n h e r e n t  in a t t e m p t i n g  t o  c u r e  

c o m p l i c a t e d  p r o b l e m s  w i t h  h a s t y  legislation.

V I I . O t h e r  p r o b l e m s

In a d d i t i o n  t o  the f u n d a m e n t a l  d i f f i c u l t i e s  w i t h  t h e  

l egislation, there are i n n u m e r a b l e  t e c h n i c a l  p r o b l e m s  w i t h  

the bill, e a c h  of w h i c h  h o l d s  w i t h i n  it t h e  p o t e n t i a l  for 

n e c e s s a r y  litig.n ion. F o r  example, u n d e r  p r o p o s e d  A S  4 4 . 6 2 . -  

632(b) (1) (p. 2, Is. 14-17), e v e n  the m o s t  r u d i m e n t a r y  of 

p e r m i t s  could not be i s s u e d  u n t i l  the a gency p r e p a r e s  f o r m a  L 

findings a n d  c o n c l u s i o n s .  In the J a n u a r y  9 p r o p o s e d  U n i f o r m  

P r o c e d u r a l  R e gulations , the a d m i n i s t r a t i o n  h a d  p r o p o s e d  t h a t  

findin gs a n d  c o n c l u s i o n s  be p r e p a r e d  o n l y  for C l a s s  I I — o r  

m o r e  s i g n i f i c a n t — permit s. E v e n  this l i m i t e d  r e q u i r e m e n t  of 

"findings and c o n c l u s i o n s "  w a s  o p p o s e d  by the N a t u r a l  R e s o u r c e s  

S e cti on of the A l a s k a  B a r  A s s o c i a t i o n .  W h i l e  t h e  A l a s k a  

S u p r e m e  C o u r t  has ruled that, at least for s i g n i f i c a n t  

a d m i n i s t r a t i v e  d e c i s i o n s ,  the a g e n c y  must e x p l a i n  its r e a s o n s  

(Moore v. S t a t e , 553 P. 2d 8 (Ak 1976), it h a s  n e v e r  r u l e d '  

that a g e n c i e s  are o b l i g a t e d  to p r e p a r e  f o r m a l  " f i n d i n g s  a n d  

c o n c l u s i o n s "  in the j u d i c i a l  sense. T h e r e f o r e ,  t h e  A l a s k a  

B a r  A s s o c i a t i o n ,  and s e v e r a l  oil co mpan i e s ,  recc.amended t h a t  

we go n o  f u r t h e r  than t h e  rule in M o o r e  v. S t a t e ,  s u p r a , a n d  

that we m e r e l y  require, in C l a s s  II p r o c e e d i n g s ,  t h a t  a



" s t a t e m e n t  of rea so n s "  be provided.  The a d m i n i s t r a t i o n  

a c c e p t e d  t h e  B a r  A s s o c i a t i o n ' s  request.. S e e  2 2  A A C  1 0 . 1 6 0 ( 1 ) .  

C S S B  84, i r o n i c a l l y ,  r e q u i r e s  " c o n c l u s i o n s "  f o r  a l l  p e r m i t s —

r a n g i n g  f r o m  s w i m m i n g  p o o l  p l a n  a p p r o v a l  to f i r e w o o d  p e r m i t s .

A d d i t i o n a l l y ,  p r o p o s e d  A S  44.6 2.632(c) (p. 2, Is. 2 0 -

22) r e q u i r e s  t h a t  p e r m i t  d e c i s i o n s  "must b e a r  a f a i r  a n d  

s u b s t a n t i a l  r e l a t i o n  t o  the o b j e c t  of the l a w . "  T h i s  p a r t i c u­

lar l e g a l  term, to our k now ledge, is l i m i t e d  t o  c o n s t i t u t i o n a l  

equal p r o t e c t i o n  analysis. In t e r m s  of r e v i e w i n g  a n  a d m i n i s­

t r a t i v e  decision, the  t e r m  to our k n o w l e d g e  h a s  n e v e r  b e e n  

used, and we h a v e n ' t  the f o g g i e s t  idea w h a t  t h i s  c u r i o u s  

s t a n d a r d  of r e v i e w  means. T h i s  p h r a s e  a l o n e  w i l l  r e q u i r e  

t he d e v e l o p m e n t  of a b o d y  of c ase l a w  to d e f i n e  it. A g a i n ,  

w e  fi. a bill o s t e n s i b l y  d e s i g n e d  t o  limit  l i t i g a t i o n  in 

fact e n c o u r a g i n g  it.

Finally, the " a u t o m a t i c  i s s u a n c e "  p r o v i s i o n  o f  t h e  bi.ll 

is c o n t r a r y  t o  s ound p u b l i c  policy. P r o p o s e d  AS 4 4 . 6 2 . 6 3 2 ( e )  

p r o v i d e s :

A  p e r m i t  a p p l i c a t i o n  w h i c h  has n o t  b e e n  
a p p r o v e d  or r e j e c t e d  by the r e s p o n s i b l e  
state a g e n c y  w i t h i n  the t i m e  p e r i o d  s p e c i­
fied in (a) of the s e c tion is a p p r o v e d  as 
submitted.
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P a r t i c u l a r l y  in l i ght of the fac t t h a t  n o  e x t e n s i o n ,  n o

m a t t e r  h o w  justifiable, is p e r m i s s i b l e  u n d e r  C S S B  84, t h i s  

p r o v i s i o n  l i t e r a l l y  p u t s  a d m i n i s t r a t i v e  a g e n c i e s  a g a i n s t  t h e  

w a l l  in term s of p r o c e s s i n g  d i f f i c u l t  p e r m i t  a p p l i c a t i o n s .  

U s i n g  t h e  p r i o r  e x a m p l e  o f  m a j o r  p e r m i t s  f o r  t h e  t r a n s -  

A l a s k a  p i p e l ine, it is m o r e  l i k e l y  t h a n  n o t  t h e  a g e n c y  c o u l d  

n o t  m e e t  t h e  a p p l i c a b l e  d e a d l i n e .  T a k i n g  its s t a t u t o r y  

r e s p o n s i b i l i t i e s  seriously, t h e  a g e n c y  o b v i o u s l y  w o u l d  n o t  

a l l o w  t h e  a p p l i c a t i o n  to be a p p r o v e d  "as s u b m i t t e d . "  I t  

will, q u i t e  simply, d e n y  t h e  p e r m i t  w h e n  t h e  d e a d l i n e  runs.

Of course, that d e c i s i o n  lb a p p e a l a b l e  t o  t h e  c o u r t s ,  

a n d  u n d e r  the bill che a g e n c y  m u s t  b e a r  t h e  b u r d e n  o f  p r o o f .  

In a p p e a l i n g  the denial, h o w e v e r ,  the a p p l i c a n t — f o r  t h e  

r e a s o n s  s t a t e d  in S e c t i o n  I V - - h a s  b o u g h t  h i m s e l f  a  l e n g t h y  

lawsuit, d u r i n g  the p e n d e n c y  of w h i c h  it is u n l i k e l y  t h a t  h e  

w o u l d  b e  a l l o w e d  to p r o c e e d  w i t h  t h e  p r o j e  t. E i t h e r  t h e  

c o u r t  will_ conduct a l e n g t h y  trial, o r  w i l l  r e m a n d  the 

m a t t e r  to the a g e n c y  to r e a c h  a m e a n i n g f u l  d e c i s i o n .  I n  

e i t h e r  event, _he e n t i r e  e x e r c i s e  w o u l d  s e e m  a s i l l y  w a s t e  

o f  time.

This, then, is the r i s k  to the a p p l i c a n t  of a n  " a u t o­

mat i c  a p p r o v a l / n o  e x t e n s i o n "  bill. T h e r e  is a l s o  a s e r i o u s  

r i s k  t o  t h e  p u b l i c  , and i n d e e d  to the i n t e g r i t y  o f  t h e  

l e g i s l a t i v e  process. In p e r m i t  legis l a t i o n ,  the l e g i s l a t u r e  

h a s  set d o w n  the c r i t e r i a  for the a p p r o v a l  o f  v a r i o u s  a c t i v i­

ties. If an a d m i n i s t r a t i v e  a g e n c y  does n o t  b e l i e v e  t h a t  a 

p r o p o s e d  a c t i v i t y  can m e e t  t h o s e  c r i t i e r i a ,  yet, for w h a t e v e r
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reason, w o u l d  n o n e t h e l e s s  like to g r a n t  the p e r m i t  t o  t h e

a p p l i c a n t ,  it can i n s u l a t e  t h a t  o t h e r w i s e  u n l a w f u l  d e c i s i o n

f r o m  j u d i c i a l  r e v i e w  by s i m p l y  letting the d e a d l i n e  run.

Since, u n d e r  C S S B  84, it w o u l d  be a s t a t u t o r i l y  s u f f i c i e n t

r e a s o n  to grant a p e r m i t  that a c e r t a i n  a r b i t r a r y  d e a d l i n e

h a s  b e e n  m i sse d, t h e  p o t e n t i a l  for c o l l u s i o n  a n d  a b u s e  in

t h i s  r e g a r d  is m r.istrous.

R e s p e c t f u l l y  s u b m i t t e d ,
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D e a r  R e p r e s e n t a t i v e  Fuller:

T h e  p u r p o s e  of this l e t t e r  is to c o n f i r m  d i s c u s s i o n s  
w h i c h  h a v e  b e e n  h e l d  b e t w e e n  A s s i s t a n t  A t t o r n e y  G e n e r a l  J o n  
T i l l i n g h a s t  and A l l e n  B l u m e  o f  y o u r  o f f i c e  c o n c e r n i n g  y o u r  
c o m m i t t e e ' s  r e v i e w  o f  the U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s  (22. 
A A C  10) w h i c h  h a v e  r e c e n t l y  b e e n  a d o p t e d  b y  t h e  d e p a r t m e n t s  
of E n v i r o n m e n t a l  C o n s e r v a t i o n ,  N a t u r a l  R e s o u r c e s  a n d  F i s h  
a n d  G a m e  a n d  the A l a s k a  C o a s t a l  P o l i c y  C o u n c i l .

A s  y o u  are aware, the U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s  
h a v e  g e n e r a t e d  a great d e a l  o f  c o n t r o v e r s y  w i t h i n  a n d  o u t s i d e  
st a t e  g o v e r n m e n t .  In p a r t i c u l a r ,  e n v i r o n m e n t a l  g r o u p s  on 
the o n e  hand, and the A l a s k a  Oil a n d  Gas A s s o c i a t i o n  o n  t h e  
o t h e r  hand, h a v e  b e e n  a n d  r e m a i n  o p p o s e d  to t h e  c o u r s e  t a k e n  
in the r e g u l a t i o n s .

U n f o r t u n a t e l y ,  in l e g i s l a t i v e  h e a r i n g s  h e l d  to 
date, the s p e c i f i c  i s s u e s  s u r r o u n d i n g  the r e g u l a t i o n s  h a v e  
b e e n  lost a m i d s t  the f r u s t r a t i o n  a n d  p o l a r i z a t i o n  a t t e n d a n t  
the e n t i r e  topic  of p e r m i t  refor m. A s  a r e s u l t ,  t h e  o n l y  
c o n c r e t e  p r o g r e s s  ever m a d e  b y  state g o v e r n m e n t  o n  t h e  i s s u e  
of  r e g u l a t o r y  r e f o r m  is in j e o p a r d y .  I c a n n o t  c o n v e y  t o o  
s t r o n g l y  m y  b e l i e f  that e n d i n g  this y e a r - l o n g ,  f u l l - t i m e  
e f f o r t  in f a i l u r e  w o u l d  b e  a d i s a s t e r - - p a r t i c u l a r l y  so in 
l i g h t  o f  the fact that t h e r e  d o e s  n o t  a p p e a r  o n  the h o r i z o n  
a n y  l e g i s l a t i v e  or a d m i n i s t r a t i v e  i n i t i a t i v e  w h i c h  w o u l d  
b e g i n  to address, m u c h  less r e s o l v e  the m u l t i t u d e  o f  d i f f i c u l t  
a n d  c o n t r o v e r s i a l  issues a d d r e s s e d  in the r e g u l a t i o n s  w e  
h a v e  p r o p o s e d .



T h e  Hone r a b l e  J a c k  F u l l e r  
M a y  29, 1 9 8 1  
P a g e  Two

T h a n k s  l a r g e l y  to the e f f o r t s  o f  y o u r  s t a f f ,  a n d  
Mr. B l u m e  in p a r t i c u l a r ,  it a p p e a r s  as t h o u g h  t h e  r e g u l a t i o n s  
w i l l  n o w  r e c e i v e  t h e  k i n d  o f  d e l i b e r a t e  a n a l y s i s  w h i c h  w e  
h a d  h o p e d  for a t  t h e  o u t s e t .  Mr. B l u m e  h a s  b e e n  p r o v i d e d  
w i t h  a c o m p l e t e  copy o f  the p u b l i c  c o m m e n t s  r e c e i v e d  o n  t h e  
r e g u l a t i o n s ,  as w e l l  as a l e n g t h y  p o s i t i o n  p a p e r  w h i c h  M r .  
T i l l i n g h a s t  p r e p a r e d  f c r  t h e  G o v e r n o r ' s  c o n s i d e r a t i o n .  F r o m  
this, and t he m a t e r i a l s  p r o v i d e d  th e L e g i s l a t u r e  i n  J a n u a r y ,
Mr. Blume, i n  c o n s u l t a t i o n  w i t h  y o u  a n d  the c o m m i t t e e ,  w i l l  
p r e p a r e  a list of s p e c i f i c  w r i t t e n  q u e s t i o n s  o n  t h e  r e g u l a t i o n s .  
T h e s e  q u e s t i o n s  w i l l  d e a l  w i t h  s p e c i f i c  i s s u e s  a d d r e s s e d  i n  
the r e g u l a t i o n s  o f  c o n c e r n  for the c o m m i t t e e ,  a n d  w i l l  
s o l i c i t  the a d m i n i s t r a t i o n ' s  j u s t i f i c a t i o n  f o r  c h o o s i n g  t h e  
p a r t i c u l a r  c o u r s e  taken. T h e  q u e s t i o n s ,  a n d  t h e  a n s w e r s ,  
w o u l d  then f o r m  a focus for c o m m i t t e e  h e a r i n g s .

T h i s  a p p r o a c h  h a s  the s i n g u l a r  a d v a n t a g e  o f  f o c u s i n g  
the a n a l y s i s  o n  the h e a r t  o f  t h e  c o n t r o v e r s y ,  m i n i m i z i n g  the 
r i s k  that the r e a l  i s s u e s  at s t a k e  w i l l  be o b s c u r e d .  It 
w i l l  also, o f  course, save the c o m m i t t e e  f r o m  l e n g t h y  d i s s e r t a ­
tions b y  t h e  a d m i n i s t r a t i o n  o n  m a t t e r s  of no c o n c e r n  to a n y  
of its m e m b e r s .

T h i s  p r o cess, as I u n d e r s t a n d  it, w i l l  b e  a c c o m p l i s h e d  
in s h o r t  o r d e r  so that the c o m m i t t e e  c a n  c o m m e n c e  f u l l  
h e a r i n g s  on the r e g u l a t i o n s  at an e a r l y  date. I t  is m y  
u n d e r s t a n d i n g  that the c o m m i t t e e ' s  q u e s t i o n s  w i l l  b e  g i v e n  
to o u r  d e p a r t m e n t  on or a b o u t  J u n e  3, a n d  w e  c a n  c e r t a i n l y  
h a v e  d e t a i l e d  r e s p o n s e s  b a c k  in the c o m m i t t e e ' s  h a n d s  b y  
J u n e  8.

A l t h o u g h  the r e g u l a t i o n s  h a v e  b e e n  a d o p t e d ,  t h e y  
w i l l  n o t  be f i l e d  w i t h  the L i e u t e n a n t  G o v e r n o r ' s  Ota ice i n  
the n e a r  future. D e f e r r i n g  the f iling o f  t h e s e  r e g u l a t i o n s  
w i l l  e n a b l e  the a d m i n i s t r a t i v e  a g e n c i e s  i n v o l v e d  to p r o p o s e  
a n d  a d o p t  t h e i r  o w n  r e g u l a t i o n s  c l a s s i f y i n g  i n d i v i d u a l  
p e r m i t s  as "Class I" or " C l a s s  II" for the p u r p o s e s  o f  t h e  
U n i f o r m  P r o c e d u r e s  r e g u l a t i o n s .  It w i l l  a l s o  e n a b l e  t h e  
a d m i n i s t r a t i o n  to m a k e  a n y  n e c e s s a r y  c h a n g e s  in t h e  r e g u l a t i o n s  
f o l l o w i n g  the c o n c l u s i o n  o f  y o u r  c o m m i t t e e ' s  h e a r i n g s .  F o r  
the r e a s o n s  artier,lated in G o v e r n o r  H a m m o n d ' s  l e t t e r  to you, 
w e  felt that it w a s  n e c e s s a r y  to b r i n g  this u n u s u a l l y  p r o l o n g e d  
a nd d i f f i c u l t  r u l e - m a k i n g  p r o c e s s  to a close . N o n e t h e l e s s ,  
p a r t i c u l a r l y  in l i g h t  of the k i n d  of d e l i b e r a t e  r e v i e w  w h i c h  
t h e s e  r e g u l a t i o n s  w i l l  a p p a r e n t l y  u n d e r g o  i n  y o u r  c o m m i t t e e ,  
e v e r y o n e  s i n t e r e s t  w o u l d  s e e m  b e t t e r  s e r v e d  b y  d e f e r r i n g  
the f i l i n g  of these r e g u l a t i o n s  u n t i l  that r e v i e w  c a n  b e  
c o m p l e t e d .
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H o p e f u l l y ,  a n y  r e m a i n i n g  d i s a g r e e m e n t s  a f t e r  y o u r  
c o m m i t t e e ' s  r e v i e w  h a s  b e e n  c o m p l e t e d  c a n  b e  a t . c o m m o d a t e d  
a m i c a b l y .  T h e r e  may,  h o w e v e r ,  b e  a d d i t i o n a l  p e r m i t  r e f o r m  
m e a s u r e’s w h i c h  a r e  o f  p a r t i c u l a r  i m p o r t a n c e  t o  t h e  l e g i s l a t u r e ,  
a n d  w h i c h  a r e  c o m p a t i b l e  w i t h  the r e g u l a t i o n s  t h e m s e l v e s .
O n e  p a r t i c u l a r  a r e a  of i n t e r e s t  to s o m e  l e g i s l a t o r s  h a s  b e e n  
t h e  e x p a n s i o n  o f  t h e  " l e a d  a g e n c y  c o n c e p t "  i n  t h e  r e g u l a t i o n s  
to i n c l u d e  the p r e p a r a t i o n  of a s i n g l e  s t a t e  p o s i t i o n  o n  
r e l a t e d  f e d e r a l  p e r m i t  a p p l i c a t i o n s .  S u c h  a n  a p p r o a c h  c o u l d  
b e  e s t a b l i s h e d  b y  s u p p l e m e n t a l  l e g i s l a t i o n  d r a f t e d  b y  the 
c o m m i t t e e .  W h i l e  we c e r t a i n l y  c a n n o t  p r e - c o m m i t  t h e  G o v e r n o r  
o n  this issue, w e  c a n  o b s e r v e  tha t l e a d  a g e n c y  l e g i s l a t i o n  
w o u l d  n o t  s i g n i f i c a n t l y  a f f e c t  the r e g u l a t i o n s  t h e m s e l v e s .

A n y  l e g i s l a t i o n ,  h o w e v e r ,  s h o u l d  b e  c a r e f u l l y  
c o n s i d e r e d  fo r the i m p a c t  w h i c h  it m a y  h a v e  o n  t h e  b a l a n c e  
w h i c h  these  r e g u l a t i o n s  a t t e m p t  to s t r i k e .  A s  y o u  t u r n  to 
t h e  s p e c i f i c  p r o v i s i o n s  of these r e g u l a t i o n s ,  it s h o u l d  
b e c o m e  e v i d e n t  that, at e v e r y  turn, w e  f a c e d  a n  a c c o m m o d a t i o n  
b e t w e e n  the c o m p e t i n g  i n t e r e s t s  i n v o l v e d .  T h e  b a l a n c e  
s t r u c k  is h e l d  t o g e t h e r  b y  i n t e r r e l a t e d  p r o v i s i o n s .  L e g i s l a t i o n  
w h i c h  p u s h ? "  a p a r t i c u l a r  i s s u e  t o w a r d s  o n e  e x t r e m e  m a y  
r e q u i r e  s i g n i f i c a n t  c h a n g e s  in o t h e r  p r o v i s i o n s  o f  t h e  
r e g u l a t i o n s .  C S S B  84 p r o v i d e s  an e x c e l l e n t  e x a m p l e  o f  t h i s  
pr o b l e m .  S h o r t l y ,  w e  w i l l  b e  f o r w a r d i n g  to t h e  H o u s e  J u d i c i a r y  
C o m m i t t e e  a  d e t a i l e d  a n a l y s i s  of t h a t  bill.. S u f f i c e  i t  t o  
s a y  at this p o i n t  that, if e n a c t e d  i n  its p r e s e n t  f o r m ,  t h a t  
A O G A - d r a f t e d  l e g i s l a t i o n  w o u l d  h a v e  the u n i n t e n d e d  e f f e c t  o f  
p r e c l u d i n g  i m p l e m e n t a t i o n  o f  m a n y  o f  the p r o v i s i o n s  o f  the 
r e g u l a t i o n s  w h i c h  the o i l  i n d u s t r y  h a s  s t r o n g l y  s u p p o r t e d . *

* As o n e  e x a m p l e ,  C S S B  8 4  w o u i d  r e q u i r e  t h a t  t h e  D e p a r t m e n t  
o f  Natural. R e s o u r c e s  r e a c h  a d e c i s i o n  o n  o i l  a n d  g a s  p l a n s  
o f  o p e r a t i o n s  w i t h i n  30 days. W i t h i n  t h a t  t i m e  p e r i o d ,  t h e  
D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  c o u l d  n o t  m a k e  a c o a s t a l  
m a n a g e m e n t  c o n s i s t e n c y  d e t e r m i n a t i o n  o n  t h o s e  o p e r a t i o n s  i n  
c o n f o r m i t y  w i t h  f e d e r a l  law. A s  a r e s u l t ,  t h e  r e g u l a t i o n s  
w o u l d  h a v e  tc p r o v i d e  th at e i t h e r  the D e p a r t m e n t  o f  E n v i r o n m e n t a l  
C o n s e r v a t i o n ,  or the D i v i s i o n  o f  E'olicy D e v e l o p m e n t  a n d  
P l a n n i n g ,  w o u l d  d e t e r m i n e  w h e t h e r  the o i l  a n d  g a s  a c t i v i t i e s  
a r e  c o n s i s t e n t  w i t h  the s t a t e ' s  c o a s t a l  m a n a g e m e n t  s t a n d a r d s .
A s  the f o r t h c o m i n g  d e t a i l e d  a n a l y s i s  of the l e g i s l a t i o n  w i l l  
d e m o n s t r a t e ,  this is b u t  o n e  e x a m p l e  o f  t h e  d a n g e r s  o f  a 
h a s t y  " q u i c k  f i x "  w h i c h  C S S B  84 r e p r e s e n t s .
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P a g e  F o u r

N o  one to o u r  k n o w l e d g e  h a s  ever a r g u e d  t h a t  t h e r e
is n o t h i n g  i n  the r e g u l a t i o n s  w o ~ t h  saving. I n d e e d ,  m a n y - -  
s u c h  as the A l a s k a  Loggers ' A s s o c i a t i o n  a n d  S e a l a s k a  R e g i o n a l  
C o r p o r a t i o n - - s t r o n g l y  b e l i e v e  t h a t  the r e g u l a t i o n s  s h o u l d  b e  
a d o p t e d  and i m p l e m e n t e d  as w r i t t e n .

I f r a n k l y  d o u b t  that t h e r e  e x i s t s  a n y  i r x e c o n c i l a b l e
d i f f e r e n c e s  b e t w e e n  the l e g i s l a t u r e  a n d  the e x e c u t i v e  o n  t h e  
s p e c i f i c  issues i n v o l v e d  i n  t h e s e  r e g u l a t i o n s .  I c a n n o t  b e  
m o r e  p l e a s e d  w i t h  the r e l a t i o n s h i p  d e v e l o p i n g  b e t w e e n  u s  o n  
' this m a t t e r , a n d  I l o o k  f o r w a r d  to w o r k i n g  w i t h  y o u  i n  t h e  
days ahead.

W L C / b l c

cc : R e p r e s e n t a t i v e  F r e d  B r o w n

J e r r y  R e i n w a n d  
E x e c u t i v e  A s s i s t a n t  

to t h e  G o v e r n o r
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M i n i n g  -  G e o l o g y  -  L a n d s

PH O N E 907-586-1383
326 FO U RTH  S T R EET  No . 1009 
JU N E A U . A LA SK A  99801

June 2 , 1981

Rep. F r e d  Brown, C h a i r m a n  
House J u d i c i a r y  Committee 
P o u c h  "V" - State Capitol 
Juneau, A l a s k a  99811

Dear R e p r e s e n t a t i v e  Brown:

The f o l l o w i n g  stat ement is s u b m itted on b e h a l f  of the 
Al a s k a  M i n e r s  A s s o c i a t i o n  in support of CSSB 8 4 ( R e 3 )  w h i c h  
will be subject to h e a r i n g s  before y o u r  com mi t t e e  t o m o r r o w .  
The u n d e r s i g n e d  must be in Ancho r a g e  for a m e e t i n g  of the 
A l a s k a  G r o w t h  P o l i c y  C o un cil and will be u n a b l e  to p r e s e n t  
it in person.

CS S B  8 4 (Res) is s i milar to CSSB 548 of the E l e v e n t h  
Le g i s l a t u r e  - S e cond Session. That b i l l  p a s s e d  the Senate 
and r e a c h e d  H o u s e  Rules where it was h e l d  t h r o u g h  the c l o s i n g  
days of the session. D u r i n g  the i n teri m p e r i o d  b e t w e e n  s e s­
sions G o v e r n o r  Hammond, by memorandum, d i r e c t e d  the state 
agencies invol ved in p e r m i t t i n g  p r o c e s s e s  to m e e t  w i t h  i n d u s­
try r e p r e s e n t a t i v e s  and develop p e r m i t t i n g  r e g u l a t i o n s  r e s­
ponsive to the 1980 p r o p o s e d  legislation.

The draft regula t i o n s  r e s u l t i n g  f r o m  t h e s e  e f f o r t s  a r e  
so u n s a t i s f a c t o r y ,  and would be so r e s t r i c t i v e  in t h e i r  a p p l i  
cation, that the g e n e r a l  consensus of those w h o  w o u l d  be 
a f f ected is that the l egislative  a p p r o a c h  is n e c e s s a r y ;  a n d  
that p r o p e r  guide line should be s t a t u t o r i l y  identified.

The A laska Miners A s s o c i a t i o n  strongly s u p p o r t s  the b i l l  
before  7/our c ommittee - CSSB 84 (Res) - and u r g e s  its a p p r o v a l

R e s p e c t f u l l y  s u b m i t u e d ,

Fhil R. H o l d s w o r t h  
Lobby i s t
A l a s k a  Miners A s s o c
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A s s o c i a t i o n

( REPRESENTING ALASKA POWER TROLLERS
205 North Franklin Street 
Juneau. Alaska 99801 
(907) 586-9400

June 1, 1981

R e p r e s e n t a t i v e  Fred  Brown 
A l a s k a  Legislature  
P o u c h  V
Juneau, A K  99811

RE: CSSB 84 (Res)

D e a r  R e p r e s e n t a t i v e  B r o w n :

We w o u l d  like to ask y o u r  help in d e f e a t i n g  t h i s  
b i l l - - w h i c h  is n o w  in H o u s e  J u d i c i a r y  committee.

Commercial f i s h e r m e n  are v i t a l l y  c o n c e r n e d  w i t h  
all aspects of the state pc — .-it process. The r e a s o n  f o r  this 
is that w e  arc the p e o p l e  w/.o w i l l  p a y  the i m m e d i a t e  a n d  
p e r s o n a l  price of any l a n d-use e r r o r  w h i c h  takes p l a c e  n e a r  
s a l m o n  habitat.

We feel that this b i l l  w i l l  have the f o l l o w i n g  n e g a t i v e
e f f e c t s :

1) All p e rm its must issue w i t h i n  30-days. T h i s  w i l l
e f f e c t i v e l y  e x clude p ubli c n o t i c e  a n d  p a r t i c i p a t­
ion.

2) In an action for judic i a l  r eview o f  t h e  p e r m i t s ,
the b u r d e n  o f  p r o o f  w i l l  be on the p l a i n t i f f  
citizen (unless the p l a i n t i f f  is the a p p l i c a n t )  .

3) There is no fiscal n o t e - - a n d  at the p r e s e n t  l e v e l
of r e s o u r c e  c ommi tment to permit r e v i e w  this w i l l  
mean that all permit s will issue b y  d e f a u l t .

4) The concept of " e x h a u s t i o n  of a d m i n i s t r a t i v e  r e m e d i e
is abandoned. This might be d e s i r a b l e  f r o m  o u r  
immediate interests, but it will  m e a n  that l i t i g­
ation will repl ace admin i s t r a t i v e  r e v i e w .  W i t h  
the bill's p r o v i s i o n  that actions u n d e r  i t  w i l l  
take p r e c e d e n c e  over other civil c a s e s ,  this w i l l  
result in confu sion in the courts.

Thank you for y o u r  assistance.
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