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O r i g i n a l  s p o n s o r :  R u le s / G o v e r n o r

F u n d i n g  I n f o r m a t i o n

O f f e r e d :  3/24/82
R e f e r r e d :  R u le s

G e n e r a l  F u nd 
O t h e r  F und s

IN  THE SENATE

T5T&84.750
- 0 -

$5 ,684 ,750

BY THE FINANCE COMMITTEE 

CS FOR SENATE B I L L  NO. 744 (F inance) am

IN  THE LEGISLATURE OF THE STATE OF ALASKA

TWELFTH LEG ISLATURE - SECOND SESSION 

A B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  m a k i n g  s p e c i a l  a p p r o p r i a t i o n s  f o r  l e g a l  f e e s

and l i t i g a t i o n  c o s t s  r e l a t e d  t o  o i l  a n d  g a s m a t t e r s ;

a nd p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "

BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1 . The sum o f  $8 15 ,200 i s  a p p r o p r i a t e d  f r o m  t h e  g e n e r a l  f u n d  t o  

t h e  D e p a r tm e n t o f  Law f o r  c o s t s  a s s o c i a t e d  w i t h  t h e  o i l  a n d ga s c o r p o r a t e  

in c om e  t a x  l i t i g a t i o n ,  f o r  f i s c a l  y e a r  1983 . /M - ?$■*■/ / i  £

* Sec . 2. The sum o f  $224,500 i s  a p p r o p r i a t e d  f r o m  t h e  g e n e r a l  f u n d  t o

t h e  D e p a r tm e n t o f  R eve nu e f o r  i . t s  c o s t s  a s s o c i a t e d  w i t h  t h e  o i l  and gas 

c o r p o r a t e  in c om e  t a x  l i t i g a t i o n ,  f o r  f i s c a l  y e a r  1983.

* Sec . 3. The sum c f  $4 ,433 ,350 i s  a p p r o p r i a t e d  f r  t h e  g e n e r a l  f u n d  t o  

t h e  D e p a r tm e n t o f  Law f o r  c o s t s  a s s o c i a t e d  w i t h  t h e  c o n t i n u i n g  p r o c e e d i n g  

b e f o r e  t h e  f e d e r a l  E n e rg y  R e g u l a t o r y  C om m is s io n  f o r  e s t a b l i s h i n g  t a r i f f s  f o r  

t r a n s p o r t i n g  o i l  t h r o u g h  t h e  T r a n s - A l a s k a  P i p e l i n e  S y s tem  (TAPS), f o r  f i s c a l

y ^ 7 ,̂ ^raA1 ■ '/i/s jp /r/~
* Sec . 4. The sum o f  $ 2 1 1 , 7 0 0  i s  a p p r o p r i a t e d  f r o m  t h e  g e n e r a l  f u n d  t o  

t h e  D e p a r tm e n t o f  Law f o r  t h e  S t a t e  v . Am e ra d a Hess l i t i g a t i o n ,  f o r  f i s c a l  

y e a r  1 983. ^
'f ̂  **»•/ -  .

* Sec . 5 The a p p r o p r i a t i o n s  made b y t h i s  A c t  a r e  n o t  o n e - y e a r  a p p r o ­

p r i a t i o n s  and do n o t  l a p s e  u n d e r  AS 3 7 . 2 5 . 0 1 0 .

* Sec . 6. T h i s  A c t  t a k e s  e f f e c t  J u l y  1 ,  1982.

- 1- CSSB 744(Fin) am



B I L L  S U M M A R Y

SB 744

SB 744 a p p r o p r i a t e s  to the D e p a r t m e n t s  o f  L a w  and R e v e n u e  

f u n d s  n e c e s s a r y  to c o v e r  l e g a l  fe e s  a n d  l i t i g a t i o n  c o s t s  for 

F i s c a l  Y e a r  19 8 3  for o i l  a n d  gas m a t t e r s  i n c l u d i n g  oil a n d  gas 

c o r p o r a t e  i n c o m e  tax c a s e s ,  o n - g o i n g  F e d e r a l  E n e r g y  R e g u l a t o r y  

C o m m i s s i o n  p r o c e e d i n g s  to e s t a b l i s h  t r a n s - A l a s k a  p i p e l i n e  t a r i f f s  

and S t a t e  vs  A m e r a d a  - H e s s  l i t i g a t i o n .  A  l e t t e r  f r o m  the 

A t t o r n e y  G e n e r a l  w h i c h  d e t a i l s  the n e e d  for t h e s e  a p p r o p r i a t i o n s  

an d  a p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  are a t t a c h e d .
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DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL (

M a r c h  11, 1982

JAY 5. HAMMOND, GOVERNOR

POUCH K -S T A T E  CAPITOL 
JUNEAU, ALASKA  99811

S e n a t o r  M. E. D a n k w o r t h  
P o u c h  V
J u n e a u ,  A l a s k a  99811

Re: SB 744: s p e c i a l  a p p r o p r i a t i o n s  for
legal f e e s  a n d  l i t i g a t i o n  c osts 
r e l a t e d  to o i l  a n d  gas m a t t e r s

D e a r  Ed:

P u r s u a n t  to y o u r  r e q u e s t ,  I a m  p r o v i d i n g  a r e v i e w  of 
o u r  D e p a r t m e n t ' s  nec-ds f o r  o i l  a n d  gas l i t i g a t i o n  funding.

F u n d i n g  N e e d s  for I n c o m e  T a x  C a ses 
( S e c t i o n  1 of the bill)

T h e  D e p a r t m e n t  of L a w ' s  f u n d i n g  n e e d s  tor the o i l  a n d  
gas c o r p o r a t e  in c o m e  t a x  c a s e s  (A r c o  v. S t a t e  and E x x o n  v. S t a t e ) 
f or f i s c a l  y e a r  1983 t o t a l  at l e a s t  $ 8 1 5 , 2 0 0 .  The a m o u n t  at 
s t a k e  is a p p r o x i m a t e l y  $1 . 8  b i l l i o n ,  a n d  i n c r e a s e s  at a n  a n n u a l  
r a t e  of  $144 m i l l i o n  in a c c u m u l a t e d  p r e j u d g m e n t  inter e s t .  T h e  
$ 1 . 8  b i l l i o n  is m o n e y  t h a t  the S t a t e  has a l r e a d y  r e c e i v e d  and 
s pent, so the c o n s e q u e n c e  of l o s i n g  this case w o u l d  be 
s t a g g e r i n g .  The State w o u l d  not s i m p l y  f o r e g o  f u t u r e  r e c e i p t s  -- 
it w o u l d  h a v e  to give an  e n o r m o u s  a m o u n t  of  m o n e y  back. 
C o n s e q u e n t l y ,  it is i m p e r a t i v e  that the D e p a r t m e n t ' s  l i t i g a t i o n  
b u d g e t  b e  f u l l y  funded f o r  the e n t i - e f i s c a l  year.

In r e c o g n i t i o n  of thf s i z e a b l e  e x p o s u r e  just on 
a n n u a l  p r e j u d g m c n t  i n t e r e s t ,  the D e p a r t m e n t  of L a w  b e l i e v e s  it 
is i m p o r t a n t  to h a v e  t h e s e  c a s e s  d e c i d e d  as e a r l y  as p o s s i b l e .  
A c c o r d i n g l y ,  the d e p a r t m e n t  has m o v e d  the ca s e  to the p o i n t  
w h e r e  a t r i a l  c ourt d e c i s i o n  is e x p e c t e d  this autumn. On 
N o v e m b e r  13, 1981, the d e p a r t m e n t  f i l e d  a s u m m a r y  j u d g m e n t  
m o t i o n  w h i c h  as k s  the c o u r t  to r u l e  o n  all the issues in the 
cast: w i t h o u t  the n e c e s s i t y  of  trial.

I-C6LH
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T h e  m o t i o n  w a s  p r e p a r e d  b y  the d e p a r t m e n t ' s  l i t i g a­
t i o n  team, w h i c h  c o n s i s t s  of t h r e e  a t t o r n e y s .  U n l i k e  o t h e r  
c o m p l e x  l i t i g a t i o n  in w h i c h  the S t a t e  has b e e n  i n v o l v e d ,  use 
o f  o u t s i d e  c o u n s e l  has b e e n  m i n i m i z e d .  T h e  S t a t e  h a s  r e t a i n e d  
o n  this c a s e  the f i r m  o f  R o g o v i n ,  H u g e  a n d  L e n z n e r ,  w i t h  
M i t c h e l l  R o g o v i n  b e i n g  the p a r t n e r  c h i e f l y  i n v o l v e d .  Mr.
R o g o v i n ,  f o r m e r  g e n e r a l  c o u n s e l  to the I n t e r n a l  R e v e n u e  
S e r v i c e ,  a n d  Mr. W a l t e r  D e l l i n g e r ,  a n a t i o n a l l y  r e c o g n i z e d  
c o n s t i t u t i o n a l  l a w  s c h o l a r  a n d  law p r o f e s s o r  at D u k e  U n i v e r s i t y ,  
h a v e  b e e n  a s k e d  to r e v i e w  the s t a t e ' s  m a t e r i a l s  a n d  p e r f o r m  
c e r t a i n  o r i g i n a l  w o r k  w i t h i n  t h e i r  p a r t i c u l a r  a r e a s  of e x p e r t i s e .  
T o t a l  b i l l i n g s  o v e r  the p a s t  y e a r  h a v e  b e e n  $ 2 1 0 , 0 0 0 .
C o n v e r s e l y ,  the s a m e  f i r m ' s  b i l l i n g s  o n  the T A P S  t a r i f f  case, in 
w h i c h  the f i r m  p l a y s  a l e a d  role, h a v e  b e e n  a p p r o x i m a t e l y  $5 
m i l l i o n  o v e r  the s a m e  period.

T h e  s t a t e  c h o s e  as its o t h e r  o u t s i d e  c o u n s e l  w h a t  we 
b e l i e v e  to b e  the b e s t  W e s t  C o a s t  l i t i g a t i o n  f i r m  n o t  a l r e a d y  
a s s o c i a t e d  w i t h  the i n d u s t r v - - P r e s t o n , T h o r g r i m s o n ,  E l l i s  a n d  
H o l m a n .  T h e i r  r o l e  has b e e n  to find, a s s e m b l e  a n d  i n d e x  
n e c e s s a r y  d o c u m e n t s .  F o r  e x a m p l e ,  the f i r m  s p e n t  t h r e e  m o n t h s  
a s s e m b l i n g  a 1 0 , 0 0 0 - p a g e  l e g i s l a t i v e  h i s t o r y  of AS  A 3 . 2 1  for 
s u b m i s s i o n  w i t h  o u r  m o t i o n ,  t o g e t h e r  w i t h  a s e v e n - v o l u m e  
m u l t i p l e  index. B i l l i n g s  for this e f f o r t  w e r e  $50,000.

A d d i t i o n a l l y ,  the s t a t e  h a s  r e g a i n e d  one a c c o u n t a n t  
a n d  two e c o n o m i s t s  as e x p e r t  w i t n e s s e s .  T h e s e  t h r e e  exp e r t s ,  
c h o s e n  f r o m  a n a t i o n w i d e  s e a r c h  and g e n e r a l l y  r e c o g n i z e d  as 
the b e s t  in the f i e l d  of  n a t u r a l  r e s o u r c e  a c c o u n t i n g  and 
t a x a t i o n ,  a r e  U n i v e r s i t y  of T e x a s  a c c o u n t i n g  p r o f e s s o r  E d w a r d  
D e a k i n ,  a n d  e c o n o m i s t s  P r o f e s s o r  R o b e r t  C o n r a d  a n d  T h o m a s  
Horst. E a c h  w r o t e  a l e n g t h y  a n d  e x t r e m e l y  c o m p r e h e n s i v e  
a f f i d a v i t  for the s t a t e ' s  m o t i o n ,  a n d  e a c h  is u s e d  on a 
c o n s u l t i n g  ba s i s .  T o t a l  b i l l i n g s  to date h a v e  b e e n  $200,000.

On the c o m p a n i e s '  side we c o n s e r v a t i v e l y  e s t i m a t e  
that A0 a t t o r n e y s  a r e  a s s i g n e d  to the case. T h e s e  a t t o r n e y s  
h a v e  a t t e m p t e d  to d e l a y  r e s o l u t i o n  o f  the case, a n d  w e  r e c e n t­
ly s p e n t  fi v e  w e e k s  in r e s p o n s e  to one c o m p a n y  d i s c o v e r y  
r e q u e s t ,  u l t i m a t e l y  p r o d u c i n g  a p p r o x i m a t e l y  1 5 , 0 0 0  p a g e s  of 
i n d i v i d u a l l y  r e v i e w e d  d o c u m e n t s .
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T h e  F Y  83 b u d g e t  r e q u e s t  ( $ 8 15,200) r e p r e s e n t s  
a p p r o x i m a t e l y  2/3 o f  the F Y  82 a p p r o p r i a t i o n  a n d  R S A  w i t h  the 
D e p a r t m e n t  o f  R e v e n u e .

H e r e  is the f u n c t i o n a l  b r e a k d o w n :

P r o f e s s i o n a l  S e r v i c e s  $ 3 2 3 , 8 0 0

C o n t r a c t u a l  - p r o f e s s i o n a l
s e r v i c e  c h a r g e s  o f  c o n s u l t a n t s ,
o u t s i d e  c o u n s e l ,  a n d  e x p e r t
w i t n e s s e s  4 0 0 . 0 0 0

C o n t r a c t u a l  - i n - h o u s e ,  ( l o n g­
d i s t a n c e  t e l e p h o n e ,  w o r d  
p r o c e s s i n g ,  c o p y i n g ,  p r i n t i n g ,  
c o m p u t e r i z e d  l e g a l  r e s e a r c h ,  
e t c.) 5 4 , 2 0 0

T r a v e l  and p e r  d i e m  ( c o nfer 
w i t h  e x p e r t  w i t n e s s e s ,  take 
d e p o s i t i o n s ,  e x a m i n e  e v i d e n c e ,  
m e e t  w i t h  o p p o s i n g  c o u n s e l )  3 0 , 0 0 0

C o m m o d i t i e s  (legal p u b l i c a t i o n s
a n d  e x p e n d a b l e  s u p p l i e s )  ____ 7 , 200

T O T A L  $ 8 1 5 , 2 0 0

T h e  p e r s o n a l  s e r v i c e s  c o m p o n e n t  of $ 3 2 3 , 8 0 0  is a 
m a i n t e n a n c e  l evel b u d g e t .

Th e  $ 4 0 0 , 0 0 0  b u d g e t e d  for c o n s u l t a n t s  r e p r e s e n t s  a 
m a j o r  r e d u c t i o n  f r o m  the F Y  82 a p p r o p r i a t i o n ,  - d o w n  f r o m  
$ 5 2 0 , 0 0 0  a c t u a l l y  s p ent thus far for R o g o v i n ,  P r e s t o n -  
T h o r g r i m s o n ,  Dealcin, H o r s t  a n d  C o n r a d  o v e r  the p a s t  12 
m o n t h s .  T h i s  c o m p o n e n t  p r o g r a m s  $ 1 0 0 , 0 9 0  for the P r e s t o n  f i r m  
( d i s c o v e r y  a n d  a s s i s t a n c e  on the f i n a l  bri e f ,  due J u l y  17, 1982); 
$ 1 0 0 , 0 0 0  f o r  the R o g o v i n  f i r m  (discovery and a s s i s t a n c e  on the 
f i n a l  b r i e f ) ;  and $ 2 0 0 , 0 0 0  to be a l l o c a t e d  a m o n g  o u r  3 e x p e r t  
w i t n e s s e s .
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T h e  $ 3 0 , 0 0 0  b u d g e t e d  for t r a v e l  a n d  p e r  d i e m  l i k e w i s e  
r e p r e s e n t s  a m a j o r  r e d u c t i o n  f r o m  the F Y  82 a p p r o p r i a t i o n .  To 
date, $ 5 0 , 0 0 0  h a s  b e e n  s p e n t  in t r a v e l  in F Y  82. T r a v e l  n e c e s­
sit i e s  a r e  l a r g e l y  d i c t a t e d  b y  the c o m p a n i e s '  a c t i o n s .  If the 
oil c o m p a n i e s  s c h e d u l e  n u m e r o u s  d e p o s i t i o n s  a c r o s s  the c o untry, 
this $ 3 0 , 0 0 0  b u d g e t  m a y  b e  q u i c k l y  c o n s u m e d .

O v e r a l l ,  this F Y  83 b u d g e t  a s s u m e s  that the t r i a l  
c o u r t  w i l l  g r a n t  o u r  s u m m a r y  j u d g m e n t  m o t i o n  a n d  w i l l  d e c i d e  
the ca s e  w i t h o u t  trial. If an a c t u a l  t r ial s h o u l d  b e c o m e  
n e c e s s a r y  (the o i l  c o m p a n i e s  s a y  th a t  it w i l l ) ,  th e n  this 
b u d g e t  w i l l  h a v e  to be s u b s t a n t i a l l y  i n c r e a s e d  to c o v e r  the 
s i z e a b l e  e x p a n s i o n  of the l i t i g a t i o n  effort.

II

F u n d i n g  N e e d s  for the 
A m e r a d a  He s s  ca s e  

( S e c t i o n  4 of the bill)

T h e  D e p a r t m e n t  o f  L a w ' s  f u n d i n g  n e e d s  for the A m e r a d a  
H e s s  ca s e  (S t a t e  v. A m e r a d a  H e s s ) foe f i s c a l  y e a r  1983 total 
$ 2 1 1 , 7 0 0 .  T h i s  s u m  is a l m o s t  e n t i r e l y  to c o v e r  the p r o f e s s i o n a l  
fees of the e x p e r t  w i t n e s s e s  w h o  w i l l  be c r u c i a l  to the S t a t e ' s  
c a s e .

T h e  A m e r a d a  H e s s  ca s e  c h a l l e n g e s  all r o y a l t y  p a y­
me n t s  m a d e  b y  the P r u d h o e  Bay l e s s e e s  s i n c e  N o r t h  S l o p e  
p r o d u c t i o n  b e g a n .  B e c a u s e  the r o y a l t y  p a y a b l e  by those 
l e s s e e s  d i r e c t l y  a f f e c t s  the p r i c e  p a y a b l e  by t h i r d  p a r t i e s  
for the S t a t e ' s  r o y a l t y  oil, this case has f a r - r e a c h i n g  c o n s e­
qu e n c e s  f o r  the S t a t e ' s  p a s t  a n d  f u t u r e  r e v e n u e  r e c e i p t s .  It 
is d i f f i c u l t  to e s t i m a t e  w i t h  p r e c i s i o n  the a m o u n t  at i s s u e  in 
the case, b u t  o v e r  the life of the P r u d h o e  Bay a n d  K u p a r u k  
f i e l d s  it c o u l d  e a s i l y  a m o u n t  to s e v e r a l  h u n d r e d  m i l l i o n  
d o l l a r s .

Th e  c e n t r a l  i s s u e  in the ca s e  is the d e t e r m i n a t i o n  
of the " v a l u e "  o f  the oil. T h i s  i s s u e  t urns on e x p e r t  o p i n i o n  
an d  the p a r t i c u l a r  f a c t s  of  the d i s p o s i t i o n  o f  the oil. T h e  
S t a t e  h a s  a t t e m p t e d  to n e g o t i a t e  a s e t t l e m e n t ,  b u t  the P r u d h o e  
Bay l e s s e e s  h a v e  b e e n  u n w i l l i n g  to a g r e e  to a n y  p r o p o s a l  that 
w o u l d  be a c c e p t a b l e  to the State. C o n s e q u e n t l y ,  t h ere is no  
r e a s o n a b l e  a l t e r n a t i v e  to l i t i g a t i o n .
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B e c a u s e  of  the n a t u r e  o f  the i s s u e  i n  c o n t r o v e r s y ,  
the t r i a l  w i l l  of n e c e s s i t y  b e  a " b a t t l e  of e x p e r t s . "  C o n s e­
que n t l y ,  p r e p a r a t i o n  f o r  t r i a l  w i l l  r e q u i r e  a s u b s t a n t i a l  and 
d e t a i l e d  d i s c o v e r y  effort.

T h e  $ 2 1 1 , 7 0 0  b u d g e t  r e q u i r e m e n t  is a l m o s t  e n t i r e l y  
a l l o c a t e d  to o u t s i d e  e x p e r t  w i t n e s s e s  a n d  c o n s u l t i n g  c ounsel. 
No f u n d s  or p o s i t i o n s  are r e q u e s t e d  for a d d i t i o n a l  D e p a r t m e n t  
o f  L a w  p e r s o n n e l .  H e r e  is a f u n c t i o n a l  b r e a k d o w n :

C o n t r a c t u a l  - p r o f e s s i o n a l  s e r v i c e  
c h a r g e s  of c o n s u l t a n t s  and 
e x p e r t  w i t n e s s e s

C o n t r a c t u a l  - i n - h o u s e  ( l o n g­
d i s t a n c e  t e l e p h o n e ,  w o r d -  
p r o c e s s i n g ,  cop y i n g ,  p r i n t i n g ,  
c o m p u t e r i z e d  l e g a l  r e s e a r c h  
e t c . )

T r a v e l  a n d  p e r  d i e m  (con f e r  
w i t h  e x p e r t  w i t n e s s e s ,  take 
d e p o s i t i o n s ,  e x a m i n e  e v i d e n c e ,  
m e e t  w i t h  o p p o s i n g  cou n s e l )

C o m m o d i t i e s  (legal p u b l i c a t i o n s  
a n d  e x p e n d a b l e  s u p p l i e s )

T O T A L

III

M i n i m u m  p a r t i a l  f u n d i n g  n e e d s  
for T A P S  t a r i f f  l i t i g a t i o n  

( S e c t i o n  3 of the bill)

T h e  D e p a r t m e n t  o f  L a w ' s  m i n i m u m  p a r t i a l  f u n d i n g  n e e d  
for the T A P S  t a r i f f  l i t i g a t i o n  for f i s c a l  y e a r  1983 t o t a l  $4.4 
m i l l i o n .  T h i s  is the s u m  r e q u i r e d  to c o v e r  l i t i g a t i o n  e f f o r t s  
for the f irst 7% m o n t h s  of FY 83 (until F e b r u a r y  15, 1982), w i t h  
a m o d e s t  c o n t i n g e n c y  a l l o w a n c e  b u i l t  in.

$ 2 0 0 , 0 0 0

3 , 8 0 0

7,500

400

$ 2 1 1 , 7 0 0

Ui CO
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T h i s  f u n d i n g  p r o p o s a l  t a k e s  in t o  a c c o u n t  t h e  sta t u s  
o f  o n g o i n g  s e t t l e m e n t  e f f o r t s .  W h i l e  s e t t l e m e n t  is m o r e  
l i k e l y  n o w  t h a n  it h a s  e v e r  b e en, it is s t i l l  less t h a n  a 5 0 1 
p r o b a b i l i t y . W e  a r e  c u r r e n t l y  in the p r o c e s s  o f  h a m m e r i n g  out 
a s e t t l e m e n t  p r o p o s a l  w i t h  o n e  o f  the e i g h t  T A P S  o w n e r  c o m­
pan i e s .  A t  p r e s e n t ,  h o w e v e r ,  t h e r e  is n o  a g r e e m e n t  in hand.
E v e n  a f t e r  a s a t i s f a c t o r y  p r o p o s a l  is r e a c h e d  w i t h  this 
i n d i v i d u a l  c o m p a n y  ( a s s u m i n g  one c a n  b e  a g r e e d  u p o n ) , w e  s t i l l  
f a c e  e x t e n s i v e  a n d  d i f f i c u l t  n e g o t i a t i o n s  w i t h  the s e v e n  
r e m a i n i n g  o w n e r  c o m p a n i e s .  To  date, n o n e  of  t h e s e  s e v e n  h a v e  
a d v a n c e d  a n y  s e t t l e m e n t  p r o p o s a l s  that w o u l d  b e  r e m o t e l y  
a c c e p t a b l e  to the State. To p r e s e r v e  the s t r e n g t h  of  o u r  
b a r g a i n i n g  p o s i t i o n  d u r i n g  the m o n t h s  of  d i f f i c u l t  n e g o t i a­
tion s  ahead, it is i m p e r a t i v e  t h a t  we f u l l y  m a i n t a i n  cur 
a b i l i t y  to l i t i g a t e  if n e e d  be. F u r t h e r m o r e ,  this 
is the o n l y  a d e q u a t e  m e a n s  o f  p l a n n i n g  for the l i k e l y  p o s s i b i l i t  
t h a t  o u r  s e t t l e m e n t  e f f o r t s  m a y  u l t i m a t e l y  p r o v e  u n s u c c e s s f u l .

B e c a u s e  of the e x t r a o r d i n a r y  s c o p e  o f  the c a s e  and 
the D e p a r t m e n t ' s  m a n p o w e r  c o m m i t r e n t s  to the A R C O  a n d  A m e r a d a  
- H e s s  cases, the S t a t e  has h a d  to r e l y  on  o u t s i d e  c o u n s e l  to 
an  u n p r e c e d e n t e d  extent. A c c o r d i n g l y ,  the b u d g e t a r y  r e q u i r e­
m e n t s  of  this ca s e  are s i z e a b l e .  It is o u r  b e s t  j u d g m e n t  that 
the S t a t e  w o u l d  n o t  save e n o u g h  to j u s t i f y  i n c r e a s i n g  the 
D e p a r t m e n t ' s  i n v o l v e m e n t ,  e v e n  t h o u g h  t h ere m i g h t  b e  r o o m  for 
s a v i n g s  u s i n g  i n - h o u s e  p e r s o n n e l  to a g r e a t e r  degree.

T h e  $ 4 . A 3  m i l l i o n  b u d g e t  r e q u i r e m e n t  is b a s e d  o n  the 
D e p a r t m e n t ' s  FY 82 D e t a i l  B u d g e t  S u b m i s s i o n ,  as u p d a t e d  b y  o u r  
p r i n c i p a l  c o n t r a c t o r s  w i t h i n  the p a s t  6 m o n t h s .  H e r e  is a 
f u n c t i o n a l  b r e a k d o w n :

P h a s e  I A p p e a l / C o n s e n t  D e c r e e  $ 3 1 9 , 0 0 0

P h a s e  II
Cost of C o n s t r u c t i o n  3 , 2 8 6 , 3 5 0
N o n - C o s t  of  C o n s t r u c t i o n  6 7 8 , 0 0 0

D e p a r t m e n t  o f  L a w  - A d m i n i s t r a t i o n  1 5 0 , 0 0 0

T O T A L $ 4 , 4 3 3 , 3 5 0
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T h e  F Y  82 D e t a i l  B u d g e t  S u b m i s s i o n  p r o j e c t e d  $ 3 1 9 , 0 0 0  
f o r  l a w y e r s  and d i s b u r s e m e n t s  a s s o c i a t e d  w i t h  P h a s e  I a p p e a l s  in 
FY' 83. S i n c e  the A d m i n i s t r a t i v e  L a w  J u d g e ' s  P h a s e  I d e c i s i o n  is 
a g r e a t  v i c t o r y  f o r  the S t a t e  (and the c r i t i c a l  m a i n s t a y  of  o u r  
n e g o t i a t i o n  p o s i t i o n )  w e  m u s t  b e  p r e p a r e d  to f u n d  w h a t e v e r  
a p p e l l a t e  e f f o r t s  m a y  b e  r e q u i r e d  in F Y  83, w h e n e v e r  w e  m a y  b e  
c a l l e d  u p o n  to p u r s u e  the a p p e l l a t e  p r o c e s s .  T h i s  c o m p o n e n t  o f  
the b u d g e t  w i l l  a l s o  f u n d  the S t a t e ' s  r e p r e s e n t a t i o n  in the 
C o n s e n t  D e c r e e  p r o c e e d i n g s  i n i t i a t e d  b y  the A n t i - T r u s t  D i v i s i o n  
o f  the D e p a r t m e n t  of J u s t i c e ,  w h i c h  m a t e r i a l l y  i m p a c t  u p o n  the 
T A P S  p r o c e e d i n g .

R o g o v i n ,  H u g e  & L e n z n e r ,  the l a w  f i r m  in c h a r g e  of 
o u r  P h a s e  II Co s t  of  C o n s t r u c t i o n  case, h a s  r e c e n t l y  g i v e n  us 
a m o n t h - b y - m o n t h  b u d g e t  f o r  F Y  83 t o t a l l i n g  $ 5 , 8 8 4 , 7 5 0 .
T h r o u g h  m i d - F e b r u a r y ,  1983, the s u b t o t a l  is $ 2 , 7 3 8 , 6 2 5 .
A l l o w i n g  20% for a c o n t i n g e n c y  f u n d  y i e l d s  $ 3 , 2 8 6 , 3 5 0 .  
P r e l i m i n a r y  r e p o r t s  i n d i c a t e  th a t  the c r o s s - e x a m i n a t i o n  o f  o u r  
w i t n e s s e s ,  w h i c h  h a s  j u s t  c o m m e n c e d ,  w i l l  b e  b o t h  l o n g e r  a n d  
m o r e  i n t e n s e  t h a n  o r i g i n a l l y  a n t i c i p a t e d ,  i n c r e a s i n g  the 
p r o b a b i l i t y  that the 20% c o n t i n g e n c y  w i l l  b e  d r a w n  down.

D o n e l a n ,  C l e a r y ,  W o o d  & M a s e r ,  the l a w  f i r m  in 
c h a r g e  o f  o u r  P h a s e  II C o s t  o f  S e r v i c e  case, has r e c e n t l y  
p r o v i d e d  us w i t h  a r e v i s e d  FY 83 b u d g e t  t o t a l l i n g  $ 1 , 0 8 4 , 8 0 0 .  
F i v e - e i g h t s  o f  this f i g u r e  (the e q u i v a l e n t  o f  7% m o n t h s )  
e q u a l s  $ 6 7 8 , 0 0 0 .

F i n a l l y ,  the F Y  82 D e t a i l  B u d g e t  S u b m i s s i o n  p r o j e c t s  
$ 1 5 0 , 0 0 0  for the D e p a r t m e n t ' s  i n - h o u s e  a d m i n i s t r a t i o n  of  the 
case. T h i s  c o m p o n e n t  of the b u d g e t  f u n d s  the D e p a r t m e n t ' s  
m o n i t o r i n g  of  the o u t s i d e  co u n s e l .  T h e s e  m o n i t o r i n g  r e s p o n s i­
b i l i t i e s  r e q u i r e  f u l l - y e a r  c o m m i t m e n t s  to b e  i n - p l a c e  at the 
s t a r t  o f  the f i s c a l  year.

If y o u  w o u l d  l i k e  to k n o w  m o r e  a b o u t  the l o n g - t e r m  
p r o f e s s i o n a l  and b u d g e t a r y  r e q u i r e m e n t s  for the T A P S  c a s e  
( a s s u m i n g  w e  l i t i g a t e  to the e n d  o f  the a p p e l l a t e  p r o c e s s ) ,  
y o u  s h o u l d  f i n d  i n f o r m a t i v e  the a t t a c h e d  T A P S  S t a t u s  R e p o r t  
M e m o r a n d u m  to the F i l e  (d a t e d  M a r c h  1, 1982). T h i s  m e m o  g i v e s  
a P h a s e - l y - P h a s e  b r e a k d o w n  of p a s t  a n d  p r o j e c t e d  e x p e n d i t u r e s ,  
o u t l i n e s  w h a t  r e m a i n s  to b e  d o n e  in e a c h  P h a s e  o f  the case, 
and a s s e s s e s  o u r  t h ree b e s t  o p t i o n s  to c o n t i n u e d  f u l l - s c a l e  
l i t i g a t i o n .
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S e n a t o r  M. E. D a n k w o r t h  M a r c h  11, 1982
P a g e  8

I h a v e  a t t a c h e d  a d r a f t  C o m m i t t e e  S u b s t i t u t e  for the 
b i l l  w h i c h  i n c o r p o r a t e s  the c h a n g e s  s u g g e s t e d  in this letter.

I h o p e  this a n s w e r s  y o u r  q u e s t i o n s  a b o u t  the 
D e p a r t m e n t ' s  F Y  83 f u n d i n g  n e e d s  for o i l  a n d  gas l i t i g a t i o n .
If y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s  or i n f o r m a t i o n  n eed, p l e a s e  
f e e l  f r e e  to c a l l  o n  me  at a n y  time.

V e r y  t r u l y  y o u r s ,

W i l s o n  L. C o n d o n  
A t t o r n e y  G e n e r a l

W L C :v r b



•riginal S p o n s o r :  R u l e s / G o v e r n o r

’u n d i n e  I n f o r m a t i o n
e n e r a l  F u n d  $ 6 , 1 2 0 , 7 5 0  
)ther F u n d s  -0-

$ 6 , 1 2 0 , 7 5 0

:N T H E  S E N A T E  BY T H E  F I N A N C E  C O M M I T T E E

H O U S E  CS FOR CS FOR S E N A T E  BI L L  NO. 744 (Finance)

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E L F T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A B I L L

lor an  A c t  e n t i t l e d :  "An A c t  m a k i n g  s p e c i a l  a p p r o p r i a t i o n s  for l egal fees

and l i t i g a t i o n  c o s t s  r e l a t e d  to oil a n d  gas m a t t e r s ;

a n d  p r o v i d i n g  for an e f f e c t i v e  d a t e . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. T h e  s u m  of $ 8 1 5 , 2 0 0  is a p p r o p r i a t e d  f r o m  the g e n e r a l  fund to

the D e p a r t m e n t  of L a w  for c o s t s  a s s o c i a t e d  w i t h  the oil a n d  gas c o r p o r a t e  

i n c o m e  t a x  l i t i g a t i o n ,  for f i s c a l  year 1983.

* Sec. 2. T h e  s u m  of $ 2 2 4 , 5 0 0  is a p p r o p r i a t e d  f r o m  the g e n e r a l  fund to 

the D e p a r t m e n t  of R e v e n u e  for its c o s t s  a s s o c i a t e d  w i t h  the oil a n d  gas 

c o r p o r a t e  i n c o m e  tax l i t i g a t i o n ,  for fiscal y e a r  1983.

* Sec. 3. T h e  s u m  o f  $ 4 , 4 3 3 , 3 5 0  is a p p r o p r i a t e d  f r o m  the g e n e r a l  fu n d  to 

the D e p a r t m e n t  of L a w  for c o s t s  a s s o c i a t e d  w i t h  the c o n t i n u i n g  p r o c e e d i n g  

b e f o r e  t h e Q ^ d e r a l  E n e r g y  R e g u l a t o r y  C o m m i s s i o n  for e s t a b l i s h i n g  t a r i f f s

for t r a n s p o r t i n g  oil t h r o u g h  the T r a n s - A l a s k a  P i p e l i n e  S y s t e m  (TAPS), for 

f i s c a l  y e a r  1983. H o w e v e r ,  if t h e Q ^ d e r a l  E n e r g y  R e g u l a t o r y  C o m m i s s i o n ,  n o  

l a t e r  t h a n  A u g u s t  15, 1982, a p p r o v e s  a s e t t l e m e n t  of th a t  p r o c e e d i n g  betwee» 

t h e  S t a t e  of A l a s k a  a n d  all of the p i p e l i n e  c a r r i e r s  w h i c h  own t h e  T r a n s -  

A l a s k a  P i p e l i n e  Syst e m ,  th e n  this a p p r o p r i a t i o n  is for $ 1 , 5 0 0 , 0 0 0  i n s t e a d  of 

$ 4 , 4 3 3 , 3 5 0 .

* Sec. 4. T h e  s u m  of $ 2 1 1 , 7 0 0  is a p p r o p r i a t e d  f r o m  the g e n e r a l  f u n d  to



1

3

3

4

5

6

7

8

9

10

11

1?

13

14

15

10

^ 17

^ “Trr

V v
19

7-u
20

21

22

23

24

25

20

27

28

29

O r i g i n a l  s p o n s o r :  R u le s / G o v e r n o r  O f f e r e d :  3/24/82
R e f e r r e d :  R u le s

F u n d i n g  I n f o r m a t i o n  
G e n e r a l F und $5 ,684 ,750 
O t h e r  F unds -0-

'$5 ,684,750

IN  THE SENATE BY THE FINANCE COMMITTEE

CS FOR SENATE B I L L  NO. 744 (F inance) am

IN  THE LEGISLATURE OF THE STATE OF ALASKA

TWELFTH LEGISLATURE - SECOND SESSION 

A B IL L

F o r  an A c t  e n t i t l e d :  "An A c t  m a k i n g  s p e c i a l  a p p r o p r i a t i o n s  f o r  l e g a l  f e e s

a n d l i t i g a t i o n  c o s t s  r e l a t e d  t o  o i l  an d ga s m a t t e r s ;

and p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "

BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1 . The sum o f  <$815 ,200 i s  a p p r o p r i a t e d  f r o m  t h e  g e n e r a l  f u n d  t o  

t h e  D e p a r tm e n t o f  Law f o r  c o s t s  a s s o c i a t e d  w i t h  t h e  o i l  a n d ^ g a s  c o r p o r a t e  

in c om e t a x  l i t i g a t i o n ,  f o r  f i s c a l  y e a r  1983 .

* Sec . 2. The sum o f ^$224,500^ i s  a p p r o p r i a t e d  f r o m  t h e  g e n e r a l  f u n d  t o  

t h e  D e p a r tm e n t o f  R e ve n u e f o r  i t s  c o s t s  a s s o c i a t e d  w i t h  t h e  o i l  and ga s 

c o r p o r a t e  in c om e t a x  l i t i g a t i o n ,  f o r  ̂ f i s c a l  y e a r  1983.

* Sec . 3. The sum o f  ($4 ,433 ,350 \ ls a n p r o p r i a t e d V f r o m  t h e  g e n e r a l  f u n d  t o
v  v ^ n r w J u  mi..

t l i e  D e p a r tm e n t o f  Law f o r  c o s t s  a s s o c i a t e d  w i t h  t h e  c o n t i n u i n g  p r o c e e d i n g  

" b e f o r e  t h o C f d d c r a l .  E n e rg y  R e g u l a t o r y  C om m is s io n  f o r  e s t a b l i s h i n g  t a r i f f s  f o r

t r a n s p o r t i n g  o i l  t h r o u g h  t h e  T r a n s - A l a s k a  P i p e l i n e  S y s te m  ((TAPS)), f o r  f i s c a l  

y e a r  1983.

* Sec . 4. The sum o f  (i/211 , 70q) i s  a p p r o p r i a t e d  f r o m  t h e  g e n e r a l  f u n d  t o  

t h e  D e p a r tm e n t o f  Law f o r  t h e  S t a t e  v . Am e ruda He s s  l i t i g a t i o n ,  f o r  f i s c a l  

y e a r  1983.

<? * Sec . 5. The a p p r o p r i a t i o n s  made b y t h i s  A c t  a r e  n o t  o n e - y e a r a p p r o ­

p r i a t i o n s  and do n o t  l a p s e  u n d e r  AS 3 7 .2 5 .0 10 .

* Sec . 6. T h i s  A c t  t a k e s  e f f e c t  J u L y  1, 1982.
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SB 74 4  a p p r o p r i a t e s  to the D e p a r t m e n t s  of L a w  a n d  R e v e n u e  

f u nd s n e c e s s a r y  to c o v e r  l e g a l  f e e s  a n d  l i t i g a t i o n  c o s t s  for 

F i s c a l  Y e a r  1983 for  oil a n d  gas m a t t e r s  i n c l u d i n g  oi l a n d  gas 

c o r p o r a t e  i n c o m e  t ax  cases, o n - g o i n g  F e d e r a l  E n e r g y  R e g u l a t o r y  

C o m m i s s i o n  p r o c e e d i n g s  to e s t a b l i s h  t r a n s - A l a s k a  p i p e l i n e  t a r i f f s  

a n d  S t a t e  vs  A m e r a d a  - H e s s  l i t i g a t i o n .  A  le t t e r  f r o m  the  

A t t o r n e y  G e n e r a l  w h i c h  d e t a i l s  th e n e e d  for t h e se  a p p r o p r i a t i o n s  

an d a p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  are att ac he d.
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S e n a t o r  M. E. D a n k w o r t h  
P o u c h  V
J u n e a u ,  A l a s k a  9 98 11

Re: SB  744: s p e c i a l  a p p r o p r i a t i o n s  fo r
l e g a l  fe es  a n d  l i t i g a t i o n  c o st s 
r e l a t e d  to oi l a n d  gas m a t t e r s

D e a r  Ed:

P u r s u a n t  to y o u r  r e q u e s t ,  I a m  p r o v i d i n g  a r e v i e w  of 
o u r  D e p a r t m e n t ' s  n e e d s  f o r  ;il a n d  gas l i t i g a t i o n  f u n d i n g .

F u n d i n g  N e e d s  fo r I n c o m e  T a x  C a s e s  
( S e c t i o n  1 of the bi ll)

T h e  D e p a r t m e n t  of  Lav/'s f u n d i n g  n e e d s  f o r the o i l  a n d  
g a s  c o r p o r a t e  i n c o m e  ta x c a se s (Arco v. S t a t e  and  E x x o n  v. State) 
f o r  f i s c a l  y e a r  1983  t o t a l  at l ea st  $ 8 1 5 , 2 0 0 .  T h e  a m o u n t  at 
s t a k e  is a p p r o x i m a t e l y  $1. 8 b i l l i o n ,  an d  i n c r e a s e s  at an a n n u a l  
r a t e  of $144 m i l l i o n  in a c c u m u l a t e d  p r e j u d g m e n t  i n t e r e s t .  The 
$ 1 . 8  b i l l i o n  is m o n e y  t h a t  the S t a t e  h a s  a l r e a d y  r e c e i v e d  and 
sp ent , so the c o n s e q u e n c e  of l o s i n g  this c a s e  w o u l d  be 
s t a g g e r i n g .  The  S t a t e  w o u l d  n o t  s i m p l y  f o r e g o  f u t u r e  r e c e i p t s  -- 
it w o u l d  h a v e  to g i v e  an e n o r m o u s  a m o u n t  of m o n e y  back. 
C o n s e q u e n t l y ,  it is i m p e r a t i v e  that  the D e p a r t m e n t ' s  l i t i g a t i o n  
b u d g e t  be  f u l l y  f u n d e d  for the e n t i r e  f i s c a l  year.

In r e c o g n i t i o n  of the s i z e a b l e  e x p o s u r e  j u s t  on 
a n n u a l  p r e j u d g m e n t  i n t e r e s t ,  the D e p a r t m e n t  of L a w ' b e l i e v e s  it 
is i m p o r t a n t  to h a v e  t h e s e  c a s e s  d e c i d e d  as e a r l y  as p o s s i b l e .  
A c c o r d i n g l y ,  the d e p a r t m e n t  ha s  m o v e d  the c a s e  to th e p o i n t  
w h e r e  a t r i a l  c o u r t  d e c i s i o n  is e x p e c t e d  this au t u m n .  On 
N o v e m b e r  13, 1981, the  d e p a r t m e n t  f i l e d  a s u m m a r y  j u d g m e n t  
m o t i o n  w h i c h  a s k s  the c o u r t  to r u l e  on all the i s s u e s  in the 
c a s e  w i t h o u t  the n e c e s s i t y  of  trial.

I-C5LH
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T h e  m o t i o n  w a s  p r e p a r e d  b y  th e d e p a r t m e n t ' s  l i t i g a­
t i o n  team, w h i c h  c o n s i s t s  o f  t h r e e  a t t o r n e y s .  U n l i k e  o t h e r  
c o m p l e x  l i t i g a t i o n  in w h i c h  t h e  S t a t e  h a s  b e e n  i n v o l v e d ,  us e 
o f  o u t s i d e  c o u n s e l  h a s  b e e n  m i n i m i z e d .  T h e  S t a t e  has r e t a i n e d  
on  t h i s  c a s e  the  f i r m  of  R o g o v i n ,  H u g e  a n d  L e n z n e r ,  w i t h  
M i t c h e l l  R o g o v i n  b e i n g  the p a r t n e r  c h i e f l y  i nv ol v e d .  Mr.
R o g o v i n ,  f o r m e r  g e n e r a l  c o u n s e l  to the I n t e r n a l  R e v e n u e  
S e r v i c e ,  a n d  Mr. W a l t e r  D e l l i n g e r ,  a n a t i o n a l l y  r e c o g n i z e d  
c o n s t i t u t i o n a l  l a w  s c h o l a r  a n d  l a w  p r o f e s s o r  at D u k e  U n i v e r s i t y ,  
h a v e  b e e n  a s k e d  to r e v i e w  the s t a t e ' s  m a t e r i a l s  a n d  p e r f o r m  
c e r t a i n  o r i g i n a l  w o r k  w i t h i n  t h e i r  p a r t i c u l a r  a r e a s  o f  e x p e r t i s e .  
T o t a l  b i l l i n g s  o v e r  th e  p a s t  y e a r  h a v e  b e e n  $2 10, 00 0.
C o n v e r s e l y ,  th e s a m e  f i r m ' s  b i l l i n g s  on the  T A P S  t a r i f f  case, in 
w h i c h  the  f i r m  p l a y s  a l e a d  r ol e, h a v e  b e e n  a p p r o x i m a t e l y  $5 
m i l l i o n  o v e r  the sam e p er io d.

T h e  s t a t e  c h o s e  as its o t h e r  o u t s i d e  c o u n s e l  w h a t  w e  
b e l i e v e  to be the b e s t  W e s t  C o a s t  l i t i g a t i o n  f i r m  n o t  a l r e a d y  
a s s o c i a t e d  w i t h  the i n d u s t r y - - P r e s t o n , T h o r g r i m s o n ,  E l l i s  and  
H o l m a n .  T h e i r  r o l e  h a s  b e e n  to find, a s s e m b l e  a n d  i n d e x  
n e c e s s a r y  d o c u m e n t s .  F o r  e x a m p l e ,  the f i r m  s p e n t  th ree  m o n t h s  
a s s e m b l i n g  a 1 0 , 0 0 0 - p a g e  l e g i s l a t i v e  h i s t o r y  of  AS  43 .21  for 
s u b m i s s i o n  w i t h  o u r  m o t i o n ,  t o g e t h e r  w i t h  a s e v e n - v o l u m e  
m u l t i p l e  index. B i l l i n g s  for this  e f f o r t  w e r e  $50,000.

A d d i t i o n a l l y ,  the s t a t e  ha s  r e t a i n e d  o n e  accountant: 
an d two e c o n o m i s t s  as e x p e r t  w i t n e s s e s .  T h e s e  t h r e e  exper ts,  
c h o s e n  f r o m  a n a t i o n w i d e  s e a r c h  a n d  g e n e r a l l y  r e c o g n i z e d  as 
the b e s t  in the f i e l d  o f n a t u r a l  r e s o u r c e  a c c o u n t i n g  and 
t a x a t i o n ,  are  U n i v e r s i t y  o f  T e x a s  a c c o u n t i n g  p r o f e s s o r  E d w a r d  
D e a k i n ,  a n d  e c o n o m i s t s  P r o f e s s o r  R o b e r t  C o n r a d  a n d  T h o m a s  
H or s t .  E a c h  w r o t e  a l e n g t h y  a n d  e x t r e m e l y  c o m p r e h e n s i v e  
a f f i d a v i t  fo r  the s t a t e ' s  m o t i o n ,  a n d  e a c h  is u s e d  on a 
c o n s u l t i n g  ba si s.  T o t a l  b i l l i n g s  to d a t e  h a v e  b e s n  $20 0,000.

On the c o m p a n i e s '  si d e we  c o n s e r v a t i v e l y  e s t i m a t e  
th at  40 a t t o r n e y s  are a s s i g n e d  to the case. T h e s e  a t t o r n e y s  
h a v e  a t t e m p t e d  to d e l a y  r e s o l u t i o n  of the case, a n d  w e  r e c e n t­
ly s p e n t  fi ve  w e e k s  in r e s p o n s e  to o n e  c o m p a n y  d i s c o v e r y  
r e q u e s t ,  u l t i m a t e l y  p r o d u c i n g  a p p r o x i m a t e l y  1 5 , 0 0 0  p a g e s  of 
i n d i v i d u a l l >  r e v i e w e d  d o c u m e n t s .
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T h e  F Y  83 b u d g e t  r e q u e s t  ($ 81 5, 200 ) r e p r e s e n t s  
a p p r o x i m a t e l y  2/ 3  o f  t he  F Y  82 a p p r o p r i a t i o n  a n d  R S A  w i t h  the 
D e p a r t m e n t  of R e v e n u e .

H e r e  is the  f u n c t i o n a l  b r e a k d o w n :

P r o f e s s i o n a l  S e r v i c e s  $ 3 2 3 , 8 0 0

C o n t r a c t u a l  - p r o f e s s i o n a l
s e r v i c e  c h a r g e s  o f c o n s u l t a n t s ,
o u t s i d e  c o u n s e l ,  a n d  e x p e r t
w i t n e s s e s  4 0 0 , 0 0 0

C o n t r a c t u a l  - i n - h o u s e ,  ( l o n g­
d i s t a n c e  t e l e p h o n e ,  w o r d  
p r o c e s s i n g ,  c o p y i n g ,  p r i n t i n g ,  
c o m p u t e r i z e d  l e g a l  r e s e a r c h ,  
e tc .) 5 4 , 2 0 0

T r a v e l  a n d  p e r  d i e m  ( co n fe r 
w i t h  e x p e r t  w i t n e s s e s ,  take 
d e p o s i t i o n s ,  e x a m i n e  e v i d e n c e ,  
m e e t  w i t h  o p p o s i n g  c o u n s e l )  3 0 , 0 0 0

C o m m o d i t i e s  (l ega l p u b l i c a t i o n s
a n d  e x p e n d a b l e  s u p p l i e s )  7, 200

T O T A L  $ 8 1 5 , 2 0 0

T h e  p e r s o n a l  s e r v i c e s  c o m p o n e n t  of  $ 3 2 3 , 8 0 0  is a 
m a i n t e n a n c e  l ev e l b u d g e t .

T h e  $ 4 0 0 , 0 0 0  b u d g e t e d  fo r c o n s u l t a n t s  r e p r e s e n t s  a 
m a j o r  r e d u c t i o n  f r o m  the FY  82 a p p r o p r i a t i o n , - do w n from 
$ 5 2 0 , 0 0 0  a c t u a l l y  s p e n t  thus far  fo r R o g o v i n ,  P r e s t o n -  
T h o r g r i m s o n ,  De a k i n ,  H o r s t  a n d  C o n r a d  o v e r  the p a s t  12 
m o n t h s .  T h i s  c o m p o n e n t  p r o g r a m s  $ 1 0 0 , 0 0 0  for  the P r e s t o n  f i r m  
( d i s c o v e r y  an d  a s s i s t a n c e  on the fina' br ie f , due J u l y  17, 1982); 
$j.00,000 f o r  the R o g o v i n  f i r m  ( d i s c o v e r y  an d a s s i s t a n c e  on the 
f i n a l  b r i e f ) ;  a n d  $ 2 0 0 , 0 0 0  to be  a l l o c a t e d  a m o n g  o u r  3 e x p e r t  
w i t n e s s e s .
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T h e  $ 3 0 , 0 0 0  b u d g e t e d  f o r  t r a v e l  a n d  p e r  d i e m  l i k e w i s e  
r e p r e s e n t s  a m a j o r  r e d u c t i o n  f r o m  the  F Y  82 a p p r o p r i a t i o n .  To 
date, $ 5 0 , 0 0 0  h a s  b e e n  s p e n t  in t r a v e l  in F Y 82. T r a v e l  n e c e s­
si t i e s  ar e  l a r g e l y  d i c t a t e d  b y  the c o m p a n i e s '  a c t i o n s .  If the 
o i l  c o m p a n i e s  s c h e d u l e  n u m e r o u s  d e p o s i t i o n s  a c r o s s  the c ou ntr y,  
th i s $ 3 0 , 0 0 0  b u d g e t  m a y  be  q u i c k l y  co ns um ed .

O v e r a l l ,  this F Y  83 b u d g e t  ass imes t h a t  the t ri al  
c o u r t  w i l l  g r a n t  ou r  s u m m a r y  j u d g m e n t  m o t i o n  a n d  w i l l  d e c i d e  
the c a s e  w i t h o u t  trial. If a n  a c t u a l  tr ial  s h o u l d  b e c o m e  
n e c e s s a r y  (the o il  c o m p a n i e s  sa y th a t it w i l l ) ,  t h e n  this 
b u d g e t  w i l l  h a v e  to be  s u b s t a n t i a l l y  i n c r e a s e d  to c o v e r  the 
s i z e a b l e  e x p a n s i o n  o f  the l i t i g a t i o n  e ff ort .

II

F u n d i n g  N e e d s  fo r the 
A m e r a d a  H e s s  ca s e 

( S e c t i o n  4 of the b il l)

T h e  D e p a r t m e n t  of L a w ' s  f u n d i n g  n e e d s  for the A m e r a d a  
H e s s  c a s e  (S t a t e  v. A m e r a d a  H e s s ) for fi s c a l  y e a r  1983 total 
$ 2 1 1 , 7 0 0 .  T h i s  s u m  is a l m o s t  e n t i r e l y  to c o v e r  the p r o f e s s i o n a l  
f e e s  of the  e x p e r t  w i t n e s s e s  w h o  w i l l  be  c r u c i a l  to the S t a t e ' s  
c a s e .

T h e  A m e r a d a  H e s s  c a s e  c h a l l e n g e s  all r o y a l t y  p a y­
m e n t s  m a d e  b y  the P r u d h o e  Ba y  l e s s e e s  s i n c e  N o r t h  S l o pe  
p r o d u c t i o n  b e g a n .  B e c a u s e  the r o y a l t y  p a y a b l e  b y t h o s e  
l e s s e e s  d i r e c t l y  a f f e c t s  the p r i c e  p a y a b l e  b y  t h i r d  p a r t i e s  
for  the S t a t e ' s  r o y a l t y  oil, this ca s e ha s f a r - r e a c h i n g  c o n s e­
q u e n c e s  for the S t a t e ' s  p a s t  a n d  f u t u r e  r e v e n u e  r ec ei p t s .  It 
is d i f f i c u l t  to e s t i m a t e  w i f n  p r e c i s i o n  the a m o u n t  at i s s u e  in 
the case, b u t  o v e r  the li ft  of the P r u d h o e  Ba y an d  K u p a r u k  
f i e l d s  it c o u l d  e a s i l y  a m o u n t  to s e v e r a l  h u n d r e d  m i l l i o n  
d o l l a r s .

T h e  c e n t r a l  i s s u e  in the ca s e is the d e t e r m i n a t i o n  
of  the " v a l u e "  of the oil. T h i s  i s s u e  t urn s on  e x p e r t  o p i n i o n  
a n d  the p a r t i c u l a r  f a c t s  of the d i s p o s i t i o n  of the oil. The 
S t a t e  has  a t t e m p t e d  co n e g o t i a t e  a s e t t l e m e n t ,  b u t  the P)*udhoe 
B a y l e s s e e s  h a v e  b e e n  u n w i l l i n g  to a g r e e  to any  p r o p o s a l  that 
w o u l d  be a c c e p t a b l e  to the State. C o n s e q u e n t l y ,  t h e re  is no 
r e a s o n a b l e  a l t e r n a t i v e  to l i t i g a t i o n .
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B e c a u s e  of  th e n a t u r e  of  the i s s u e  in c o n t r o v e r s y ,  
the t r i a l  w i l l  of n e c e s s i t y  b e  a " b a t t l e  of e x p e r t s . "  C o n s e­
qu e n t l y ,  p r e p a r a t i o n  for  t r i a l  w i l l  r e q u i r e  a s u b s t a n t i a l  and 
d e t a i l e d  d i s c o v e r y  ef fo r t.

T h e  $ 2 1 1 , 7 0 0  b u d g e t  r e q u i r e m e n t  is a l m o s t  e n t i r e l y  
a l l o c a t e d  to o u t s i d e  e x p e r t  w i t n e s s e s  a n d  c o n s u l t i n g  counsel. 
No  f u n d s  or p o s i t i o n s  are  r e q u e s t e d  f o r  a d d i t i o n a l  D e p a r t m e n t  
of  L a w  p e r s o n n e l .  H e r e  is a f u n c t i o n a l  b r e a k d o w n :

C o n t r a c t u a l  - p r o f e s s i o n a l  s e r v i c e  
c h a r g e s  of c o n s u l t a n t s  and 
e x p e r t  w i t n e s s e s

C o n t r a c t u a l  - i n - h o u s e  ( l o n g­
d i s t a n c e  t e l e p h o n e ,  w o r d -  
p r o c e s s i n g ,  c o p y i n g ,  p r i n t i n g ,  
c o m p u t e r i z e d  l e g a l  r e s e a r c h  
e t c .)

T r a v e l  a n d  p e r  d i e m  (c on f er  
w i t h  e x p e r t  w i t n e s s e s ,  take 
d e p o s i t i o n s ,  e x a m i n e  e v i d e n c e ,  
m e e t  w i t h  o p p o s i n g  c o u ns el )

C o m m o d i t i e s  (l ega l p u b l i c a t i o n s  
an d e x p e n d a b l e  s u p p l i e s )

T O T A L

III

M i n i m u m  p a r t i a l  f u n d i n g  n e e d s  
for T A P S  t a r i f f  l i t i g a t i o n  

( S e c t i o n  3 of the bill)

Th e  D e p a r t m e n t  of L a w ' s  m i n i m u m  p a r t i a l  f u n d i n g  n e e d s  
fo r  the T A P S  t a r i f f  l i t i g a t i o n  fo r f i s c a l  y e a r  1983 to tal $4 .43 
m i l l i o n .  T h i s  is the s u m  r e q u i r e d  to c o v e r  l i t i g a t i o n  e ff o r t s  
for  the f i rs t 1\ m o n t h s  o f  F Y 83 (until F e b r u a r y  15, 1982), w i t h  
a m o d e s t  c o n t i n g e n c y  a l l o w a n c e  b u i l t  in.

$ 2 0 0 , 0 0 0

3 , 80 0

7,500

400

$ 2 1 1 , 7 0 0
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T h i s  f u n d i n g  p r o p o s a l  t a k e s  i n t o  a c c o u n t  the  s t a t u s  
of o n g o i n g  s e t t l e m e n t  ef fo rt s.  W h i l e  s e t t l e m e n t  is m o r e  
l i k e l y  n o w  t h a n  it h a s  e v e r  be en,  it is s t i l l  les s t h a n  a 5 0 1 
p r o b a b i l i t y .  W e a r e  c u r r e n t l y  in the  p r o c e s s  of h a m m e r i n g  ou t 
a s e t t l e m e n t  p r o p o s a l  w i t h  o n e  of  the  e i g h t  T A P S  o w n e r  c o m­
pani es . A t p r e s e n t ,  h o w e v e r ,  t h e r e  is n o  a g r e e m e n t  in hand.
E v e n  a f t e r  a s a t i s f a c t o r y  p r o p o s a l  is r e a c h e d  w i t h  this 
i n d i v i d u a l  c o m p a n y  ( a s s u m i n g  on e  ca n  b e  a g r e e d  u p o n ) , we  s t il l 
f a c e  e x t e n s i v e  a n d  d i f f i c u l t  n e g o t i a t i o n s  w i t h  the s e v e n  
r e m a i n i n g  o w n e r  c o m p a n i e s .  To date, n o n e  o f  t h e s e  s e v e n  h a v e  
a d v a n c e d  a n y  s e t t l e m e n t  p r o p o s a l s  that w o u l d  be  r e m o t e l y  
a c c e p t a b l e  to the State. To p r e s e r v e  the s t r e n g t h  o f o u r  
b a r g a i n i n g  p o s i t i o n  d u r i n g  the m o n t h s  of  d i f f i c u l t  n e g o t i a­
tio n s  ahe ad,  it is i m p e r a t i v e  th at  w e  f u l l y  m a i n t a i n  our  
a b i l i t y  to l i t i g a t e  if n e e d  be. F u r t h e r m o r e ,  this 
is th e o n l y  a d e q u a t e  m e a n s  of p l a n n i n g  for the l i k e l y  p o s s i b i l i t y  
that  o u r  s e t t l e m e n t  e f f o r t s  m a y  u l t i m a t e l y  p r o v e  u n s u c c e s s f u l .

B e c a u s e  of the e x t r a o r d i n a r y  s c o p e  of  th e c a s e  a n d 
the D e p a r t m e n t ' s  m a n p o w e r  c o m m i t m e n t s  to the A R C O  an d A m e r a d a  
- H e s s  cases, the S t a t e  ha s h a d  to r e l y  on  o u t s i d e  c o u n s e l  to 
an u n p r e c e d e n t e d  e xt ent . A c c o r d i n g l y ,  the b u d g e t a r y  r e q u i r e­
m e n t s  o f this case  are s iz ef b l e .  It is o u r b e s t  j u d g m e n t  that 
the S t a t e  w o u l d  n o t  sa v e e n o u g h  to j u s t i f y  i n c r e a s i n g  the 
D e p a r t m e n t ' s  i n v o l v e m e n t ,  ev en  t h o u g h  t h e r e  m i g h t  be r o o m  for 
s a v i n g s  u s i n g  i n - h o u s e  p e r s o n n e l  to a g r e a t e r  degree.

T h e $ 4 . 4 3  m i l l i o n  b u d g e t  r e q u i r e m e n t  is b a s e d  c n  the 
D e p a r t m e n t ' s  F Y 82 D e t a i l  B u d g e t  S u b m i s s i o n ,  as u p d a t e d  b y o u r  
p r i n c i p a l  c o n t r a c t o r s  w i t h i n  the p a s t  6 m o n t h s .  H e r e  is a 
f u n c t i o n a l  b r e a k d o w n :

P h a s e  1 A p p e a l / C o n s e n t  D e c r e e  $ 3 1 9 , 0 0 0

P h a s e  II
C o s t  of C o n s t r u c t i o n  3 , 2 8 6 , 3 5 0
N o n - C o s t  of C o n s t r u c t i o n  6 7 8 , 0 0 0

D e p a r t m e n t  o f  L a w  - A d m i n i s t r a t i o n  1 5 0 , POO

T OTAL $4,433,350
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Th e F Y  82 D e t a i l  B u d g e t  S u b m i s s i o n  p r o j e c t e d  $ 3 1 9 , 0 0 0  
for l a w y e r s  a n d  d i s b u r s e m e n t s  a s s o c i a t e d  w i t h  P h a s e  I a p p e a l s  in 
F Y  83. S i n c e  the A d m i n i s t r a t i v e  L a w  J u d g e ' s  P h a s e  I d e c i s i o n  is 
a g r e '“ v i c t o r y  f o r  th e S t a t e  (and th e c r i t i c a l  m a i n s t a y  of  ou r 
negf :ion p o s i t i o n )  w e  m u s t  b e p r e p a r e d  to f u n d  w h a t e v e r  
a p p e l l a t e  e f f o r t s  m a y  b e r e q u i r e d  in F Y  83, w h e n e v e r  w e  m a y  be 
c a l l e d  u p o n  to p u r s u e  th e a p p e l l a t e  p r o c e s s .  Th i s c o m p o n e n t  of 
the b u d g e t  w i l l  a l s o  f u n d  the S t a t e ' s  r e p r e s e n t a t i o n  in the 
C o n s e n t  D e c r e e  p r o c e e d i n g s  i n i t i a t e d  b y th e A n t i - T r u s t  D i v i s i o n  
o f  the D e p a r t m e n t  of J u s t i c e ,  w h i c h  m a t e r i a l l y  i m p a c t  u p o n  the 
T A P S  p r o c e e d i n g .

R o g o v i n ,  H u g e  & L e n z n e r ,  the l a w  f i r m  in c h a r g e  of 
o u r  P h a s e  II Co st  of C o n s t r u c t i o n  case, ha s r e c e n t l y  g i v e n  us 
a m o n t h - b y - m o n t h  b u d g e t  fo r F Y  83 t o t a l l i n g  $ 5 , 8 8 4 , 7 5 0 .
T h r o u g h  m i d - F e b r u a r y ,  1983, the s u b t o t a l  is $ 2 , 7 3 8 , 6 2 5 .
A l l o w i n g  20% for  a c o n t i n g e n c y  fund  y i e l d s  $ 3 , 2 8 6 , 3 5 0 .  
P r e l i m i n a r y  r e p o r t s  i n d i c a t e  t h a t  the c r o s s - e x a m i n a t i o n  of  our 
w i t n e s s e s ,  w h i c h  h as  j u s t  c o m m e n c e d ,  w i l l  b e  b o t h  lo n g e r  and  
m o r e  i n t e n s e  t ha n o r i g i n a l l y  a n t i c i p a t e d ,  i n c r e a s i n g  the 
p r o b a b i l i t y  that  the 20% c o n t i n g e n c y  w i l l  b e  d r a w n  down.

D o n e l a n ,  C l e a r y ,  W o o d  & M as e r ,  the l a w  f i r m  in 
c h a r g e  o f  o u r  P h a s e  II Co st  of S e r v i c e  case, has  r e c e n t l y  
p r o v i d e d  us w i t h  a r e v i s e d  FY 83 b u d g e t  t o t a l l i n g  $1 , 0 8 4 , 8 0 0 .  
F i v e - e i g h t s  o f  this  f i g u r e  (the e q u i v a l e n t  of  1\ m on t h s )  
e q u a l s  $6 78 ,0 00 .

F i n a l l y ,  the FY 82 D e t a i l  B u d g e t  S u b m i s s i o n  p r o j e c t s  
$ 1 5 0 , 0 0 0  for  the D e p a r t m e n t ' s  i n - h o u s e  a d m i n i s t r a t i o n  of the 
case. T h i s  c o m p o n e n t  of the b u d g e t  f u n d s  the D e p a r t m e n t ' s  
m o n i t o r i n g  o f  the o u t s i d e  c o u n s e l .  T h e s e  m o n i t o r i n g  r e s p o n s i­
b i l i t i e s  r e q u i r e  f u l l - y e a r  c o m m i t m e n t s  to be i n - p l a c e  at the 
s t a r t  of the f i s c a l  year.

If vo u  w o u l d  like  to k n o w  m o r e  a b o u t  the l o n g - t e r m  
p r o f e s s i o n a l  and  b u d g e t a r y  r e q u i r e m e n t s  for  the T A P S  case 
( a s s u m i n g  w e  l i t i g a t e  to the e n d  of the a p p e l l a t e  p ro c e s s ) ,  
y o u  s h o u l d  f i n d  i n f o r m a t i v e  the a t t a c h e d  T A P S  S . a t u s  R e p o r t  
M e m o r a n d u m  to the F i l e  (da ted  M a r c h  1, 1982). T h i s  m e m o  g i v es  
a P h a s e - b y - P h a s e  b r e a k d o w n  of pa st  an d  p r o j e c t e d  e x p e n d i t u r e s ,  
o u t l i n e s  w h a t  r e m a i n s  to be  do ne  in e a c h  P h a s e  of the ease, 
a n d  a s s e s s e s  o u r t h r ee  b e s t  o p t i o n s  to c o n t i n u e d  f u l l - s c a l e  
l i t i g a t i o n .
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I h a v e  a t t a c h e d  a d r a f t  C o m m i t t e e  S u b s t i t u t e  fo r  the 
b i l l  w h i c h  i n c o r p o r a t e s  the c h a n g e s  s u g g e s t e d  in th is  letter.

I h o p e  th i s a n s w e r s  y o u r  q u e s t i o n s  a b o u t  the 
D e p a r t m e n t ' s  F Y  83 f u n d i n g  n e e d s  for  o i l  a n d  ga s l i t i g a t i o n .
If y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s  or i n f o r m a t i o n  n e ed , p l e a s e  
f e e l  f r e e  to c a l l  c. ' " a t  a n y  time.

V e r y  t r u l y  y o u r s ,

W i l s o n  L. C o n d o n  
A t t o r n e y  G e n e r a l
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