


Memorandum Alaska Court System

TO: |

FROM:

Adm.
Rev.

Arthur H, Snowden, 11
Administrative Director

DATE - April 12, 1982

Karla L. Forsytheinf"* subject: SB 687, "An Act Relat—

General Counsel ing to the Issuance of
Seaxch Warrants and
Changing Rule 37, Rules
of Criminal Procedure"”

This oill permits the 1issuance of a search warrant upon
sworn oral testimony communicated by telephone. As you know,
the bill has passed the Senate and 1is scheduled for hearing
this week before the House Judiciary Committee.

Although the court system supports the concept behind SB
687, the bill as passed by the Senate creates several
implementation problems.

Transcription

The bill requires that the judicial officer 1issuing the
search warrant shall, without unnecessary delay, have the voice
recording of the proceeding transcribed, shall certify the
accuracy of the transcript, and shall file the original
recording and the transcript with the court.

Transcription is required by Federal Criminal Rule 41,
upon which SB 687 1is based. However, federal requirements are
not always appropriate or practical in Alaska. There are no
transcription facilties 1in many of the rural locations from
which these warrants will issue. The court system will need
additional staff and equipment if it must transcribe every cral
search warrant proceeding. Deleting this requirement will
still permit preparation of a transcript when the need arises.

On February 15, 1982, 1 discussed with Kevin Bruce of
Senator Rodey"s staff the possibility of deleting the
transcription requirement. He 1indicated that an amendment to
this effect should not pose any problenms,.

Language which amends proposed section 12.35.015(b) to
delete the transcription requirement is attached.

Fiscal Impact
mplementation of the bill will require telephone

recor”™ ing apparatus in each Jlocation and for each person who
will be called upon to issue warrants.

F-1
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The Senate Judiciary Committee did not request a fiscal
note from the court system, in the belief that the necessary
equipment was already available throughout the state. This 1is
not the case, and the proposed bill has a fiscal impact to the
extent that additional equipment must be acquired.

The <court system submitted a Tfiscal note to the House
Judiciary Committee on February 22, 1982, projecting a total
cost of $78,000 . This figure is based wupon the following
assumptions and calculations, provided by John Stechman,
electronics engineer.

At the time the fiscal note was submitted, telephonic
voice recording equipment was available 1in only a few loca—
tions. To meet the intent of the legislation, all persons who
may be called upon to 1issue telephonic warrants must have
access to the equipment. All jJjudges and magistrates must be
provided with this equipment in their offices, and all judges,
magistrates and acting magistrates must be provided with
equipment in their homes, since it 1is anti. .\pated that many
search warrant applications will be made after normal working
hours. Magistrates in Anchorage are not included, since a
committing magistrate 1is available 1in person around the clock
and telephonic voice recording equipment 1is already available.

Since submission of the fiscal note, the court system has

installed equipment in fifteen additional locations at the
request of those judges who are encountering numerous requests
for telephonic hearings pursuant to Criminal Rule 5
(preliminary proceedings before a judge or magistrate). Under

SB 687, all judicial officers will be subject to telephonic
search warrant requests and an appropriation 1is necessary to

insure telephonic coverage throughout the court system. The
recent installations reduce to 185 the number of equipment
setups required as a result of SB 687. An amended fiscal rote

has been submitted to reflect this reduction.

The cost of an individual setup is based upon the current
cost of equipment to the <court system. A voice coupler
(required by FCC regulations) costs approximately $35, and a
cassette recorder approximately $100, with a balance of $255
for a speaker. The speaker 1is the primary cost component, and
is required to permit the judicial officer to take notes and to
complete the original search warrant (as required by sections
12.35.015(c) and (d)) without having to hold a receiver.

Equipment <could be leased, but greater long-term cost

efficiency is achieved by ownership. The cost of a coupler is
equivalent to a ten-month lease; the cost of a speaker is
equivalent to a fifteen-month lease. The maintenance costs

associated with this type of equipment are minimal, SO
ownership will result in lowered costs over time.



I also discussed the fiscal ramifications cf SB 687 with

Kevin Bruce, and he indicated that he understands the basis for
the court system®"s estimate.

Action Requested

If the transcription requirement 1is deleted, the court
system supports SB 687. An appropriation of $72,500 is
required for implementation.

KLF/jb
attachment



Proposed Amendment to SB 687

* Sec. 2.

(b) A judicial officer shall place under oath each person
whose testimony forms a basis of the application and each
person applying for the search warrant. The judicial officer
shall record the proceeding by using a voice recording device.
[THE JUDICIAL OFFICER SHALL, WITHOUT UNNECESSARY DELAY, HAVE
THE RECORDING TRANSCRIBED, SHALL CERTIFY THE ACCURACY OF THE
TRANSCRIPTION, AND SHALL FILE THE ORIGINAL RECORDING AND THE

TRANSCRIPTION WITH THE COURT.]
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUWM October 27, 1981

SUBJECT: Telephonic search warrants
(Work Order No. 12-1960)

TO: Senator Patrick M. Rodey

FROM: James H. Lear
Legislative Counsel

You have requested a bill to provide for telephonic search
warrants so that rural officers may increase the speed of

searches and seizures. Rule 37, Rules of Criminal Procedure
promulgated by the Supreme Court of Alaska covers the subject
of search warrants. According to Article 1V, sec. 15 of the

Constitution of Alaska this rule may be changed only by a
two-thirds vote of the members elected to each house of the
legislature. The enclosed draft would amend AS 12.35.010
which also covers the subject of issuance of search warrants.
If this type of legislation were successful, then the onus
would be on the Supreme Court to conform Rule 37 to the
language in this bill.

The same legislative procedure was followed in 1969 when the
Sixth Legislature enacted Chapter 17, SLA 1969, amending,
interestingly enough, Alaska State Supreme Court Rule 37(a).
As you see, this legislative procedure is not without
precedent. Be assured that the subject matter proposed by
this bill 1is also not without precedent. The now language
in the proposed-bill is taken almost-verbatim from Rule 41,
Federal Rules of Criminal Procedure (Title 18, U.S.C.A.).

The states of California and Arizona have already enacted
language similar to Rule 41(c)(2) and other states are
comtemplating similar enactments.

By patterning your bill after the provisions contained in
Rule 41(c)(2), the courts of Alaska will have the benefit of
interpretations given by the federal courts. The subject of



Senator Patrick M. rvudey
Pace 2
October 27, 1981

telephonic search warrants was addressed by the Sixth
Circuit Court of Appeals in U.S. v. Shorter, 600 F.2d 585
(1979, C.A. 6 Ohio); the Ninth Circuit Court of Appeals in
U.S. v. Johnson, 641 F.2d 652 (1980); and the Second Circuit
Court of Appeals in U.S. v. Turner, 558 F.2d 46 (2d Circuit,
1977). These cases, as well as earlier United States
Supreme Courf decisions, uphold the constitutionality of the
provisions that appear in the proposed bill draft.

The enclosures will provide you with good background material
on the subject of telephonic search warrants. At page 589

of U.S. v. Shorter, you will find a good summary 1in layman®s
terms of the procedure contemplated by Rule 41(c)(2). There
is also good background material following Rule 41(c)(2) in
the form of Notes of Advisory Committee on Rules under the
heading 1977 Amendment” Also read Notes of Committee

on the Judiciary, Senate Report No.~ 95-354.~ Amendments
Proposed by the Supreme Court in the R.-.le 41 material.

IT 1 may be of further assistance, do :ir,c hesistate to
contact me.

JHL.-1jb

Enclosures



Senate

Committee on Judiciary pQth v
o ) SECTIONAL ANALYSIS OF SB 687 State Capitol
Official Business Juneau, Alaska 99811

* Sec. 1 - Amends 12.35.010 to allow for warrants to be telephonically
conveyed.

* Sec. 2

(A) - Allows a judge or magistrate to issue a warrant by telephone
if there 1is probable cause to believe that requiring a law enforcement
officer to appear before him/her would delay the issuance of the warrant
and that delay could result in the loss or destruction of evidence.

(E)-(E) Sets out the procedure for 1issuing a telephonic warrant:
Requires that the applicant who requests the warrant on the telephone
prepare a document to be known as a"duplicate original warrant®”l1l and
shall read its verbatim to the judicial officer. Requires the judicial
officer on the other end of the line to have before him from the begin-
ning the "original warrant” and to enter, verbatim, what is so read to
him on the original warrant.

After the officer on one end of the line gives the information from the
warrant to the judicial officer on the other end, and if the judicial
officer derides to issue the warrant, the procedure is for him to direct
the person requesting the warrant to sign the judicial officer®s name on
the- duplicate original warrant and for the judicial officer then to
immediately sign the original warrant and enter on the face of the
original warrant the exact time when the warrant was ordered to be
issued.

(F) states that, absent a finding of bad faith, warrants issued
under (A) of this section are not subject to suppression.

* Sec. 3 - Amends 12.35.120, definition of a search warrant.

* Sec. 4 - Notification of the amendment to Rule 37, Rules of Criminal
Procedure.



MEMORANDUM

TO: Members of the House Judiciary Committee

FROM: Karla L. Forsythe
General Counsel, Alaska Court System

SUBJECT: SB 687, "An act rel :ing to the issuance of
search warrants -= changing Rule 37, Rules
of Criminal Pxocefare"

The Alaska Court System respectfully requests tnat
the House Judiciary Committee amend the language of
proposed Sec. 12.35.015(b), SB 637, relating to transcription
of search warrant proceedings.

The bill as passec the Senate creates several
implementation problems for :he court system:

1. The bill i ~uires that the judicial officer
issuing the search warrant shall, without unnecessary
delay, have the recording transcribed, shall certify the
accuracy of the fanscript, and shall file the original
recording and the transcript with the court.

Transcription is required by Federal Criminal Rule
41, upon which SB 687 is based. However, federal requirements
are not always appropriate or practical in Alaska. There
are no transcription facilities in many of the rural locations
from which these warrants will issue. The court system will
need additional staff and equipment: if it must transcribe
every oral search warrant proceeding. Deleting this requirement
will still permit preparation of a transcript when the need
arises.

2, Implementation of the bill will reouire telephonic
recording apparatus 1in each location and fo. each person who
will be ca”ed upon to issue warrants. The financial

ramifications are substantial, and the court system is 1in
the process of preparing a fiscal note.

Language which amends proposed Sec. 12.35.015(b) to
delete the transcription requirement 1is attached.



Memorandum

SB 637

February 15, 1982
Page Two

* Sec. 2.

(b) A judicial officer shall place under oath each
person whose testimony forms a basis of the application and
each person applying for the search warrant. The judicial
officer shall record the proceeding by using a voice
recording device. [THE JUDICIAL OFFICER SHALL, WITHOUT
UNNECESSARY DELAY, HAVE THE RECORDING TRANSCRIBED, SHALL
CERTIFY THE ACCURACY OF THE TRANSCRIPTION, AND SHALL FILE
THE ORIGINAL RECORDING AND THE TRANSCRIPTION WITH THE

COURT.]



Official Business

1

JUasfea jiiale 1Gejtglature
Senate

Committee on judiciary ponc]l v
State Capitol
Juneau, Alaska 99811

MINUTES OF THE SENATE JUDICIARY COMMITTEE
OF
FEBRUARY 3, 1982
Butrovich Committee Room, State Capitol Juneau, Alaska
Legislation Before Committee:

SB 638 - "An Act making special appropriation to the Department of
Public Safety for a computerized fingerprint system; and providing tor
an effective date."

SB_687 -"An Act relatinu +o the issuance of search warrants; and
changing Riilp .17, Rides_n.f_Criminal Procedure.”

SB 299 -"An Act relating to elections.”

The meetingof the Senate Judiciary Committee was called toorder by
Chairman Rodey at 1:45 P_.M. Committee members present were: Senators
Rodey, Ray, Parr, and Bennett. Senator Hohman was absent.

The first 1item onthe agenda was SB__6BZ~ Barry Stern, representing the
Department of Law was called before the committee to testify. Mr. Stern
expressedthe Department®s support for this SB 687 and suggested an

[ amendment to this bill which would require persons who request warrants

L —

to First contact the District Attorney to avoid any warrants be
inappropriately issued.

Mr. Bruce responded to Mr. Stern"s suggested amendment, stating that he
had spoken to several District Attorney"s and they had expressed concern
that by having to contact the District Atfjrney, it would delay the
issuance of the warrant..

The committee declined to adopt Mr. Stern s amendment.

Chairman Rodey next called Mr. Korhonen, representing the State
Troopers, before the committee. Mr. Korhonen testified, expressing the
State Troopers support for SB 687.

Senator Ray moved that SB 687 be moved from committee with individual
recommendations. There was no objection, and the bill was passed.
Senator Rodey, Ray, Parr, and Bennett all signed do pass.

Senator Bennett was excused from the committee due to Finance Committee
responsibilities.



The next item on the agenda was SB 688.

Chairman Rodey recalled Mr. Korhonen before the committee. Mr. Korhonen
expressed the State Troopers support for SB 688 and gave a detailed
explanation of the system®s capabilities.

After brief discussion of the bill, Senator Ray moved that SB 688 be
passed from comnnttee with individual recommendations. There was no
objection and the bill was passed. Senators Rodey, Ray, and Parr all
signed do pass.

The last item before the committee was SB 299. Chairman Rodey called
Patty Ann Polley, Division of Elections, to testify. She spoke in favor
of three specific sections of the bill; Sec. 6, Sec. 9, and Sec. 20, and
asked that the committee consider moving these three sections through
the committee as expeditiously as possible to allow for them to be in
effect for the 1982 election.

Senator Ray movi j that the committee delete all sections from SB 299
except Sec. 6, ;ec. 9, and Sec. 20. There was no objection and the
amendment was adopted.

Senator Ray moved that tl 1 committee move SB 299 from committee. There
was no objection and the bill was passed. Senators Rodey and Parr

signed do pass. Senator Ray signed no recommendation.

Chairman Rodey adjourned the meeting at 2:.°D P.M.



Rural Alaska
Community Action Program, Inc.

The counselors and Elders ' attending the RurAL CAP Community Action Alcoholism
Education workshop recommend that participants in the workshop:

1. Support efforts by the Alaska State Troopers and public safety officers to

intercept illegal drugs at urban and hub city airports, and offer their full
cooperation in this effort.

2. Encour.'.ge and provide assistance on request to agencies providing training to
village professionals (VPSOs, counselors, etc.) so thattraining will include
sensitivity to existing local cultural values and the stress of ongoing cul-
tural change.

3. Human Services and Public Safety staff based in hub villages be encouraged to
meet on a regular basis to provide mutual support and exchange information
about villages with which they work.

4. Support continuation of statewide Rural Alcohol/Drug Community Action Education
workshops.

5. Encourage coverage of such workshops and meetings by appropriate local and stat
wide news media.

6. Encourage RurAL CAP to continue to notify village alcohol/drug abuse workers of
legislation and legislative action that may affect them and their work.

7. Support formation of i statewide organization of village alcohol/drug abuse
workers.
Si/PP\ «.r or
— 8. Support passage of SD 637. providing for telephonic search warrants, so that
S6 (ovil alcohol and other drbgs may be more easily intercepted before they are brought
in to our villages.

9. Support passage of HB 112, raising to 21 the legal age for purchase and/or con-
sumption of alcoholic beverages.

10. Encourage passage of legislation providing stiffer penalties for sale and use
of illegal drugs, with provision for adequately funded education, treatment, an(
rehabilitation, especially for young first offenders.

11. Support legislation amending Title 4 to prohibit minors from entering a bar or
drinking establishment under any circumstances, and offer assistance to legis-
lators in writing such legislation.

12. Support legislation amending Title 4 sothat if application for a liquor licensi
is denied, a ne «application may not be submitted for one year, and offer assis-
tance to legis' itors in writing such legislation.

RURAL ALASKA COMMUNITY

i ACTION PROGRAM
i Atotko | CommunikM AICOHOUSM PROGRAM

Peg Engwo". Director
Alcoholism OcpartmenV

0

0,a .
iﬁc%%%G%T,REE&SKA 97501 STO7) 279-2311



Page Two - Continuation, Recommendations, RurAL CAP Community Action Alcoholism

13.

Education workshop:

Support legislation amending Title 4 so that formal notification of local
government bodies is required when application for a liguor license is made
and offer assistance to legislators in writing such legislation.

We further recommend that these recommendations be presented to the full
workshop, for discussion, acceptance, and distribution as the group directs

Respectfully submitted by the Recommendations Committee

Dennis Trefon, Nondalton

Mary Jane Derendoff, Galena/Huslia
David Teborek, Dillingham

Sara Smith, Mekoryuk

Ann Goesell, Stevens Village
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THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL MOTE (amended 4/12/82)

I. REQUEST
Bill/Resolution No. SB 687
Title An Act relating to the Issuance of Search Warrants
Requested by Date

Il. FISCAL DETAIL
Agency Affectid_ Alasl a Court System
Program Category Affected Administration of Justice
BRU, Program, Or Subprogram(s) Affected Trial Courts
(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in die analysis section.)

EXPENDITURES (Thousands of Dollars)
Fy 82 Fy 83 Fy 84

100 PERSONAL SERVICES

200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT 72. 5
600 LAND & STRUCTURES

700 GRANTS,CLAIMS,ETC.

TOTAL 72.5 0. 0. 0 0.

FUNDING (Thousands of Dollars)

GENERAL FUND 72.5 -0- -0- -0- -0-
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PAF.T TIME
TEMPORARY

IIl. ANALYSIS (See Fiscal Note Preparation Instruction, Section IIl)

SB 687 permits the issuance of a search warrant upon the sworn oral testimony
of a person communicated by telephone. The judicial officer is required to
record the proceedings by using a voice recording device. This bill will
necessitate the installation of a cassette recorder with voice coupler and a
speak'’! phone in each judge and magistrate chamber, as well as in most judicial
officers' homes, since requests for a search warrant can occur any time of day
or night. The cost of these setups will be $390 each, and it is estimated
that 185 of them will he needed statewide as a direct result of this legislation.
This will generate an initial cost of $72,500 for equipment (reduced from an
original estimate of $78,000 for 200 setups). There are no major ongoing costs
associated with this part of the bill.

1IV. DATE 4/12/S2 PREPARED BY Richard P. Barrier
AGENCY____ Alaska Court Syste

Original: Legislative Finance PHONE 264-054 )

cc: Budcet and Management

Prime Or~nsor (First LesislIntcr
23-001 (Rev. 12/ED)



111, ANALYSIS (Continu:

SB 687 also requires the transcription of each recorded search warrant pro-
ceeding. The Court System is not equipped to produce this number of transcripts
statewide, and to achieve the required level of transcription would cost a
tremendous but unknown sum of money. The Court System opposes the automatic
transcription requirement, since any warrants that are challenged can always

be transcribed upon request. If this bill passes with this provision still

in, it will be necessary for the court System to provide an accurate estimate
of the fiscal impact of the transcript production.



THE LEGISLATURE OF THE STATE OF ALASKA
TV/ELFTH LEGISLATURE

FISCAL MOTE
I. REQUEST )
Bill/Resolution No._j Senate B ill No. §87
Title "An Act relating to the issuance of search warrants..."
Requested by Date

I, FISCAL DETAIL
Aaencv Affected Department of Public Safety

Program Category Affected Administration of Justice/Public Protection

BRU, Program, Or Subprogram(s) Affected Alaska State Troopers

(Note: If more than one budget component is affected, separate iine-item
amounts and funding for each component in the analysis sectio; ,)

EXPENDITURES (Thousands of Dollars)

FY 83 Fy 84

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

GOO LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL 0. 0 ) o 0 0

FUNDING  (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

-U- —u- -u- TG e
POSITIONS
FULL TIME
PART TIME
TEMPORARY
— g -0- -U- ~u- -0- -0-

I1l. ANALYSIS (See Fiscal Note Preparation Instruction, Section II1I;

No fiscal impact.

IV. bpaTe February 2, 1982 PREPARED BY__ Francis C. Allan
AGENCY Department oT Public Safety
Original: Legislative Finance PHONE 209-5601
cc: Budget and Management
Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



§ 12.30.070

Code of Criminal Procedure

§ 12.35.010

Sec. 12.30.070. Contempt. Nothing in this chapter shall preventa
court from exercising its power to punish for contempt. (§ 1ch 20 SLA

1966)

Stated in White v. State, Sup. Ct, Op.
No. 946 (File No. 1907), 514 P.2d 814
(1973).

Sec. 12.30.080. Definitions. In AS 12.30.010 — 12.30.070

(1) "judicial officer”, means a person authorized to release a person
pending trial, sentencing, or pending appeal;

(2) "offense” means any criminal offense. (§ 1 ch 20 SLA 1966)

Chapter 35. Search and Seizure.

Section

10. Imnance of search warrant

20. Grounds for issuance

25. Seizure of property

30. [Repealed]

40. Authority  of
warrant

50. Disposition of property taken

60. Malicious procurement or
warrant

officer executing

search

Section

70. Search of defendant in presence of
judge or magistrate

80. Judge, magistrate or officer to bold
property allegedly Btolen or
embezzled

90. Delivery of property to owner

100. Property not delivered to owner

110. Disposal of unclaimed property

120. Definition of search warrant

Sec. 12.35.010. Issuance of search warrant A judicial officer
may issue a search warrant upon a showing of probable cause,
supported by oath or affirmation, and particularly describing the place
to be searched and the thing to be seized. (§ 4.01 ch 34 SLA 1962; am

§ 13 ch 69 SLA 1970)

Crosj references. — See Cr. R. 37(a).
For constitutional provisions as to
searches and seizures, see Alaska Const.,
art. 1, § 14.

Legislative history report. — For
report on ch. 69, SLA 1970 (HB 564), see
1970 House Journal Supplement No. 2, p.
7 (February 10, 1970).

For discussion of when an affidavit
contains sufficient facts to establish
probable cause for the issuance of n
search warrant, set Keller v. State. Sup.
Ct. Op. No. 1221 (File No. 2330), 543 P.2d
1211 (1975),

Am. Jur. 2d and AUt references. —
6E Am. Jur. 2d, Searches and Seizures.
[ 16.

Supporting affidavit, disputing matter?
staled in. 5 ALR2d 394.

Propriety and legality of issuing only
one search warrant to searcn more than
one place or premis-s occupied by same
person, 31 ALR2d 664.

Sufficiency of description of automobile
or other conveyance to be searched. 47
ALR2d 1444,

Sufficiency ofdescription of person to be
searched, 49 ALR2d 1209.

*Interest in, or connection with, premises
searched as affecting standing to attack
legality of search, 78 ALR2d 246.

Propriety or lawfulness of seizure, not
incident to arrest, of papers, documents,
letters, books, and records not described in
warrant, 79 ALR2d 1005.

Lawfulness of nonconscnsual search and
seizure without warrant, pnor to nreesl,
89 ALR2d 715.

Sufficiency of showing as to tunc- of
occurrence of fc”is relied upon. 100 ALR2d
525.

Propriety of considering henreav or
other incompetent evidence in
establishing probable cause for issuance of
search warrant, 10 ALROd 359.



§12.35.020

Sufficiency of description, in search
warrant, of apartment or room to be
searched in multiple-occupancy structure,
11 ALR3d 1330.

Modern Btatua of rule as to validity of
nonconsenaual search and seizure made

Alaska Statutes

§12.35.030

without warrant after lawful arrest as
affected by lapse of time between, or
difference in places of, arrest and Bearch,
19 ALR3d 727.

Propriety ofexecution ofsearch warrant
at night time, 26 ALR3d 951.

Sec. 12.35.020. Grounds for issuance. A search warrant may be
issued if the judicial officer reasonably believes any of the following;

(1) that the property yvas stolen or embezzled,;

(2) that the property was used as a means of committing a crime;

(3) that the property is in the possession of a person who intends to
use it as the means of committing a crime, or in possession of another
to whom he may have delivered it for the purpose of concealing it or
preventing its being discovered,;

(4) that the property constitutes evidence of a particular crime oi
tends to show that a certain person has committed a particular crime;

(5) thateither reasonable legislative oradministrative standards for
conducting a routine or area inspection with regard to air pollution are
satisfied with respect to the particular place, dwelling, structure,
premises, or vehicle, or there is reason to believe that a condition of
nonconformity exists with respect to the particular place, dwelling,
structure, premises, or vehicle. (8 4.02 ch 34 SLA 1962; am 8§ 1, 2 ch
198 SLA 1968; am § 4 ch 86 SLA 1969; am 8§ 14 ch 69 SLA 1970)

Cross reference. — See Cr. R. 37(b).

Legislative history report — For
report on ch. 69. SLA 1970 (HB 564), see
11-70 House Journal Supplement No. 2, p.

7 (February 10, 1970).
C.J.S. reference. — 79 CJ.S. Searches
and Seizures 8 63-b4, S1-97,112-117.

Sec. 12.35.025. Seizure of property. Property described in AS
12.35.020 may be taken on a warrant from:

(1) a house or other place in which it is concealed or may be found;

(2) the possession ofthe person by whom it was stolen, embezzled, or
used in the commission of a crime;

(3) a person who is in possession of the property;

(4) the possession of a person to whom the property has been
delivered for the purpose of concealing it or preventing its being
discovered, or from a house or other place occupied by him or under his
control. (8 15 ch 69 SLA 1970)

Legislative history report — For consentforanother to search or seizure, 31

report on ch. 69, SLA 1970 (HB 56*4), see
1970 House Journal Supplement No. 2, p,
7 (February 10, 19701

ALR references. — Authority to

ALR2d 1078.
Validity of consent to search given by
one in custody of officers, 9 ALR3d 858,

Sec. 12.35.030. Showing of probable cause.
Repealed by § 16 ch 69 SLA 1970.

28



§ 12.35.040 Code of Criminal Procedure 8§ 12.35.080

Editor’s note. — The repealed section report on cir. 69, SLA 1970 (HB 564), 6ee
derived from § 4.03, ch. 34, SLA 1962. 1970 House Journal Supplement No. 2, p.
Legislative history report — For 7 (February 1G, 1970).

Sec. 12.35,040. Authority of officer executing warrant. In the
execution or service ofa search warrant, the officer has the same power
and authority in all respect >to break open any door or window, to use
the necessary and proper means to overcome forcible resistance made
to him, or to call any other person to his aid as he has in the execution
or service of a warrant of arrest. (§ 4.04 ch 34 SLA 1962)

Cross reference. — For discussion of AS 12.25.100 and this section operate
knock and announce requirement, see note  jointly to establish the procedure required
tft AS 12.25.100. for the lawful execution of a search

AS 12.25.100, in conjunction with this ~ warrant. Lockwood v. State, Sup. Ct, Op.
section, establishes the procedure for No. 1809 (File No. 3356), 591 P.2d 969
forcing entry in executing both a seaieh  (1979).
warrant and an arrest warrant. Davis v.

State, Sup. Ct. Op. No. 1070 (File No.
1973), 525 P-2d 541 (1974).

Sec. .12.35.050. Disposition of property taken. When the
property is delivered to the judge or magistrate, he shall, if it was
stolen or embezzled, dispose of it as provided in AS 12.35.090 and AS
12.35.100. Ifit was taken on a warrant issued on the grounds stated in
AS 12.35.020(2) and (3), he shall retain it in iiis possession, subject to
the order of the court to which he is required to return the proceedings
before him, or any other court in which the crime in respect to which
the property was taken is triable. (8 4.05 ch 34 SLA 1962)

Sec. 12215.060. Malicious procurement of search warrant. A
person who maliciou )ly and without probable cause causes a search
warrant to be issued and executed is guilty of a misdemeanor. (§ 4.06
ch 34 SLA 1962)

Sec. 12.35.070. Se' ch of defendant in presence of judge or
magistrate. VTien I person charged with a crime is believed by the
judge or maijis rate before whom he is brought to have on his person
adangerous ipon, or anything which may be used as evidence of the
commission of the crime, the judge or magistrate may direct the
accused to hi: searched in his presence, and the weapon or other thing
be retained subject to hit-order or the order of the court in which the
defendant may be tried, (5 4.07 ch 34 SLA 1962)

Sec. 12.35.080. Judge, magistrate or officer to hold property
allegedly stolen or embezzled. When property alleged to have been
stolen or embezzled comes into the custody of a judge, magistrate or
peace officer, he shall hold it subject to the order of the judge or
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magistrate who examines the charge against the person accused of
stealing or embezzling the property. (8 4.08 ch 34 SLA 1962; am § 11
ch 8 SLA 1971)

Cross reference. — See Cr. R. 37(b). reporton ch. 8, SLA 1971 (HB 1S), see 1971
Legislative history report. — For House Journal, p. 52.

Sec. 12.35.090. Delivery of property to owner. On satisfactory
proof of ownership of the property, the judge or magistrate who
examines the charge against the person accused of stealing or
embezzling it shall order it to be delivered to the owner or his duly
authorized agent, on his paying the reasonable and necessary expenses
incurred in its preservation, to be certified by the judge or magistrate.
The order entitles the owner to demand and receive the possession of
the property but does not affect the rights of third persons. (8 4.09 ch
34 SLA 1962; am § 12 ch 8 SLA 1971)

Legislative history report — For
reporton ch. 8. SLA 1971 (HB 15). Bee 1971
House Journal, p. 52.

Sec. 12.35.100. Property not delivered to owner. Ifthe property
stolen or embezzled has not been delivered to the owner, the court
before which the trial is had for the theft oi embezzlement of the
property may order its delivery to the owner or his agent under the
conditions of AS 12.35.090. (§ 4.10 cn 34 SLA 1962)

Sec. 12.35.110. Disposal of unclaimed property. If property
stolen or embezzled is not claimed by the owner within 60 days alter
the conviction of the person for stealing or embezzling it, the judge,
magistrate or other officer having it in custody shall, if it is money,
deposit it in court, or if it is otfer property, sell it in the same manner
as a sale upon an execution. After paying the expenses of the sale and
preservation of the property as certified by the court, the proceeds shall
be disposed of in the 6ame manner as money collected upon judgments
in favor of the state. (8 4.11 ch 34 SLA 1962; am § 13 ch 8 SLA 1971)

CrosH reference. — See Cr. R. 37(bl. reporton ch. 8, SLA 1971 (HB 15). nee 1971
Leginintive history report. — For House Journal, p. 52,

Sec. 12.35.120. Definition of search warrant. A search warrar:.
is an order in writing, signed by a judge or magistrate, directed to u
peace officer, commanding him to search for personal property and
bring it before the judge or magistrate. (§ 4.01 ch 34 SLA 1962; am
8 14 ch 8 SLA 1971i



Criminal Rules 37

PART VIIl. SPECIAL PROCEEDINGS

Rule 37. Search and Seizure.

(a) Search Warrant—Issuance and Contents.
(1) A search warrant authorized by law shall issue only
on
(i) (aa) affidavit sworn to before a judge or magis-
trate or any person authorized to take oaths under the law of
the state, or
(bb) sworn testimony taken on the record in court,
and
(i) establishing the grounds for issuing the warrant
(2) If the judge or magistrate is satisfied that grounds
for the application exist or that there is probable cause to be-
lieve that they exist, he shall issue a warrant
(i) identifying the property, and
(i) naming or describing the person or place to be
searched.
(3) The warrant
(i) shall be directed to a peare oi/icer of the state
authorized to enforce or assist in enforcing any law thereof,
and
(i) shall state the ground or probable cause for its
issuance and the names of the persons whose affidavits have
been taken in support thereof, and
(iii) shall command the officer to search forthwith the
person or place named for the property specified, and
(iv) shall direct that it be served between 7:00 a.m.
and 10:00 p.m., but if an affiant is positive that the property
is on the person or in the place to be searched, the warrant
may direct that it be served at any time, and
(v) shall designate the judge or the magistrate co
whom it shall be returned.

(b) Execution and Return With Inventory. The warrant
shall be executed and returned within 10 days after its date.
The officer taking property under the warrant
(1) shall give to the person from whom or from whose
premises the property was taken a copy of the warrant, a

Crlt 123



CRMNAL RULES

37 Criminal Rules

copy of the supporting affidavits, and receipt for the property
taken, or

(2 shall leave the copies and the receipt at the place from

which the property was taken.

The return shall be made promptly and shall be accompanied
by a written inventory of any property taken as ? result of
the search pursuant to or in conjunction with the warrant.
The inventory shall be made in the presence of the applicant
for the warrant and the person from whose possession or
premises the property was taken, if they are present, or in the
presence of at least one credible person other than the appli-
cant for the warrant or the person from whose possession or
premises the property was taken, and shall be signed by the
officer under the penalty of perjury pursuant to AS 09.65.012.
The judge or magistrate shall upon request deliver copy of
the inventory to the person frcm whom or from whose prem-
ises the property was taken and to the applicant for the war-
rant.

(c) Motion for Return of Property and to Suppress Evi-
dence.
A person aggrieved by an unlawful search and seizure may
move the court in the judicial district in which the property
was seized or the court in which the property may be used for
the return of the property and to suppress for use as evidence
anything so obtained on the ground that the property was
illegally seized.

(d) In Camera Hearing. A peraon who challenges the va-
lidity of a search and seizure predicated on information gained
from an informant used either in

(1) support of an application for a warrant, or

f2) as the basis of a search without warrant
may move the court for disclosure of the identity of the in-
formant pursuant to Rule 16. In the event the court deter-
mines that disclosure of the identity of the informant is not
required under Rule 16, the court ahall conduce an in camera
recorded hearing in which it shall investigate and take evi-
dence so as to determine whether or not a search based on
the informant's information was justified. Following the in
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Criminal Rules 37

camera hearing, the court shall grant or deny the motion to
suppress on the record, and shall make written findings con-
cerning the validity of the search based on the informer's
information. The written findings, together with the record
of the hearing, shall be sealed, and if the validity of the search
is uviheld the sealed testimony and findings shall, on appeal of
a conviction in which evidence of the search was admitted,
be transmitted to the supreme court for automatic review of
the motion to suppress. (Amended by Chapter 17 SLA 1969
effective June 25, 1969 and by Supreme Court Order 157 ef-
fective February 15,1973)

(a) CROSS REFERENCES: AS 1225.010; AS 12.35.020; AS 12.35.030;
Crim. Forms 46, 47

(b) CROSS REFERENCES: AS 1225.050; AS 1225.080; AS 12.35.000;
AS 12.35.100; AS 1225.110; Crim. Form 48

(c) CROSS REFERENCE: Crim. Form 49
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Rule 41 RULES OF CRIMINAL PROCEDURE

(b) Property or Persons Which May lie Seized with & W arrant.—
warrant may be issued under this rule to search lor and seize any |
property that constitutes evidence of the commission of a criminal j
fense; cr (2) contraband, the fruits of crime, or things otherw;
criminally possessed; or (3) property designed or intended for use
which is or has been used as the means of committing a criminal offens
or (-1) person for whose arrest there is probable cause, or who is u
lawfully restrained.

(c) Issuance and Contents.

(1) Warrant Upon Affidavit.— A warrant other than a warra
upon oral testimony under paragraph (2) of this subdivision shi
issue only on an affidavit or affidavits sworn to before the fedei
magistrate or state judge and establishing the grounds for issuii
the warrant. If the federal magistrate or state judge is satisfy
that grounds for the application exist or that there is probable cau
to believe that they exist, he shall Issue a warrant identifying tl
property or person to be seized and naming or describing the perse
or place to he searched. The finding of probable cause may be bas<
upon hearsay evidence in whole or in pan. Before ruling on a r
quest for a warrant the federal magistrate or stale judge m;
require the affiant to appear personally and may examine und
oath the affiant and any witnesses he may produce, provided tb
such proceeding shall be taken down by .a court reporter or r
enrding equipment and made part of the affidavit. The warm
shall be directed to a civil officer of the United States authorizi
to enforce or assist in enforcing any law thereof or to a person
authorized by the President of the United States. It shall commat
the officer to search, within a specified period of time not to c.vce«
10 days, the person or place named for the property or perst
specified. The warrant shall be served In the daytime, unless tl
issuing authority, by jpropriate provision in the warrant, at
for reasonable cause shown, authorizes its execution at times oth

than daytime. It shall designate a federal magistrate to whom
shall be returned.
(2) Warrant, upon oral testimony.— N — *

(A) General Rule.— If the circumstances make It rcasonat
to dispense with a written affidavit, a Federal Mag.straie m.
issue a warrant based upon sworn oral testimony communicat
by telephone or other appropriate means.

(B) Application.— The person who is requesting the warra
shall prepare a document to be known as a duplicate origin
warrant and shall read such duplicate original warrant, verbati:
to the Federal magistrate. The Federal magistrate shall enu
verbatim, what is so read to such magistrate on a document
be known as the original warrant. The Federal magistrate m
direct that the warrant be modified.

(C) Issuance.— If the Federal magistrate Is satisfied that *
circumstances are such as to make it reasonable to dispense vi
a written affidavit and that grounds for the application exist
that there is probable cause to Relieve that they exist, the Fe
ernl magistrate shall order the Issuance of a warrant by direct!’
the person requesting the warrant to sign the Federal mag
trate's name on the duplicate original warrant. The Fede:
magistrate shall Immediately sign the oriciual warrant and em
on the face of the original warrant the exact lime when
warrant was ordered to be issued. The finding of probable cat:
for a warrant upon oral testimony may be based on the sar
kind of evidence as is sufficient for a warrant upon affidav

(D) Recording and certification of testimony.— When a call
Informs the Federal magistrate that the purpose of the call is
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RULES OF CRIMINAL PROCEDURE RU|e 41

request a warrant, the Federal magistrate shall immediately
place under oath each person whose testimony forms basis of
the application and each person applying (or that warttnt. It a
voice recording device is available, the Federal magistrate 3hall
record by means of such device all of the call after the caller
Informs the Federal magistrate that the purpose of the call is to
request a warrant. Otherwise a stenographic or longhand ver-
batim record shall be made. |If a voiee recording device is used
or a stenographic record made, the Federal magistrate shall have
the record transcribed, shall certify the accuracy of the tran-
scription, and shall file a copy of the original record and the
transcrlpt'oa with the court. T a longhand verbatim record
is made, the Federal magistrate ahall file a signed copy with the
court.

(E) Contents.— The contents of a warrant upon oral testi-
mony 3hall be the same as the contents of a warrant upon affi-
davit.

(F) Additional rule for execution.— The person who executes
the warrant shall enter the exact time of execution on the face
of the duplicate original warrant.

(G) Motion to suppress precluded.— Absent a finding of bad
faith, evidence obtained pursuant to a warrant issued under this
paragraph is not subject to a motion to suppress on the ground
that the circumstances were not si ch as to make it reasonable to
dispense with a written affidavit.

[See main voulme for text of (d) to VI

As amended Apr. 26. 1976, eff. Aug. 1, 1976; July 30, 1977, FubJL. 95—
78, 5 2(e), 91 Stat. 320; Apr. 30, 1979, eff. Aug. 1, 1D79.

Notes of Advisory Committee on Kales

tin Ai.inndmvnt has been kidnapped In violation of the
Thin amendment to Rule 41 is Intended lawn of this State, or who has been kid-
to make It possible tor a search wirnol napped In another Jurisdiction and |Is
to lauue to search /or a persuo under two now concealed within thin State"). .
circumstances: (I) when there Is proba- It may be that very ofteu exigent cir-
ble cause to arreat that person: or <L) cumstances, especially the need to uct
whea that person to belmc unlawt illy re- ver¥ promptly to protect the life or
strained. There may he mala. exa in well-bei iif of the kidnap victim, would
which a search warrant would be re- Justify an Immediate v.arruntless search
mri-d to conduce a search In either of for tbo person restrained. But this la
these circumstances. Even when a search out |neV|tabI¥ the nsc. Moreover, as
warrant would not lie required to enter a noted above there should he available a
?Iace to_search for a person, a procedure proceau whereby law enforcement ay'nb
or obtaunmgI s warrant should he availa- may ncqtllre In advance a Judicial deter-
ble so that law enforcement, officers will mination that they have cause to Intrude
he enconrotfed tO resnrc to the preferred upon the privacy” of thuue at the place
alternative of acquiring "nu objective where the victim Is thuuifht to he locat-
predetermination of probable cause,” ed. .
Katz v. United States. 3«0 U.S. 317. 33 3. That part of the amendment which au-
Ut. 507. 10 U.Ed.ld 576 IIbfITI. In this In- thorizes Issuance of a search wurtsat to
stance. that the persou sought Is at the search for a person to be arrested n also
place to be searched. consistent with ALI .Model Code of Prc-
That part af the amendnieot which au- Arrslirnmeut Procedure | 3S 210.*11)(dl
thorises issuance of a search warrant to |Proponed Official Draft, 1075), which
search for a persou unlawfully restrained stales that a search warrant may saue to
is consistent with ALl Model Code of search for "an Individual for wloto ar-
Pro-Arraignment Procedure 1 SS 2t0,- rest there Is reasonable cause.” is noted
SIDull (Proposed Official Draft. 1075). In the Co_mmentarel/ thereto, Id. =>c p. 507,
which specifies that a search warrant It Is desirable that there he “explicit
mar issue to search for "an individual statutory authority for such searches.
« * * whu Is unlawfully held in con- Some state search warrant provisions
f'retnent nr other restraint.” As noted in also GXETQSSW provide tor the Issuance of

tue Commentary ttte.retn. Id. at p. 507; a search wurrant to search for a persou
urillnarilv such persons will 'be icltl to lie arrested -See e. if. Del.Code Ann.
sitainst their will and in that case thn til [li, 1 2305 (“Persons for whom a war-
persons are. of course, not subiecc to runt -if arrest has been Issued"! This

"seirure." Bot they are. In o sense, "evi- part -if the sinendmnut tn Ituie 4i clivers
dence” of crime, anil Che use of <earch a defendant or witne-ia for whom an ar-
wnrrauts for tnese purposes presents no rest warrant him theretofore Issued, or s
conceptual difficulties. defendant for whom grounds to arrest
sionic’ state srarcp wnrrunt provisions exist -ven mooch no arrest wnrranc has
also provide for Issuunce of a warrant in theretofore mailed It also covers ‘hit ir
tnese circumstances. See. 6. I\fv, f .iter. rest -f a depiirtniile alien under - V.3.C.
Stat. cn. AS i 103-3 C'Aliy person wno ( '252. wnoso present at a certain puce
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probable cause determination made by a
neutral and detached magistrate la ad-
vance of the entry.

1977 Amendment

Itule 41(c)|21 Is added to establish
a procedure for thu iasunnce of a
search warrant when I* is not reason-
ably practicable for the person obtain-
mtg_ the warrant to present a written
affidavit to a magistrate or a state judge
as required by subdivision (c)(1). At
leust two states have adopted a simitar
procedure.  Arn.Rev.Stut.Ann. 1 13-
14-44ic)-1443<c) cjupp.19731; Cal.Pen. Code
il 1326(b?. )51 1ii i'Vest 3upp.19741, and
comparable amendments are ‘unuer con-
sideration in other jurisdictions. See Is-
rael, Legislative Regulation of Searches
ind Seizures: The Michigan Proposals.
Pj Mich.L.Uer. 221. 235-41.1 110731: Nukecll.
roposed Revisions of North Carolina’s
Search und Seliure Law. 32 N.Cnr.L.RcT.
-77. 306-11 119731. It has been strongly
-ecomtnended that "every Slate enact leg-
slatlon that provides for the issuance of
earch warrants pursuant to telephoned
lelltions and affidavits frnm police offl-

ers." National Advisory Comnilssioo on
frimlnal justice Standards and Coals,
leport on Police 95 (19731. Experience

rith the proccdore lias been most favor-
bit.  Miller. Telephonic Search War-
snta: The San Diego Experience, B The
eroaecutor383 (1974).

The trend of recent Supreme Court dc-'>
(sioni hat been to give greater priority
o the use of a search warrant as the
roper way uf oinking a lawful aeon'll! .
t is a cardinal rule that, in seizing <
oods and articles, law enforcement
gents ni'-jt secure and use seurvli wor-
m s whenever reasonably prnctlcnlile.J
.. Tins rule rests upon the do-'
ral>llitr of having magistrates rather
leu pollve officers determine when /
Arches and -eizures are pernilrtsllile anil 1
hut limitations should be placed opoo/
ich activities. Trupiunn v  fluted |
.ates. 331 L.S HMH 705 ilOlbl, quiucd
tth approval in Clilmel v. Laliformu. 395
S. 732. 731 §19091. i
¢ also Coolldge v. New Itampshire. 403
S. 443 119711. Note. Chambers v. Ms
ney: New Dimensions In the Law of
earch and Seliure, 41 Indiana L.J. 257.
2 (1071).
L'se of search wnrrnnta cun heat he en-
mitaged hy making It adiiilliisirutiveie/
istble to obtain u warrant when one [a
rded. Une remain for the nonuse of
e warrant Has heen thn adiulmsrrctivc
fflcultles Involved in tgelling a warrant,
rticularly at times of the day when u
licial officer is ordinarily uimvnlluhle.
« L. Tiffany. L= .Mclintyre, und L). fto*
iherg. Detection of “Crime [UA-iltl
«l71: LaFave. Improving ZIolice Pe'-
emunce Through the Exclusio jury Rub.
Mo.L.Rev. 391" 111 il9H5i Frdernl law
forcemeat officers are not inf *sdwteriClV

Itrohled with situations m which the
cumstanrei are not uirflelnntiY_ "exi-
it" to justify the aerioha step 'if iiin-

cting a warranties- eeari;h of private
loses, hut yet there - a significant
Mllollty that tf?j'tii'UI ¢ “hco wimht lie
t in the time it would take to olUiin a
rc.i warrant -iv  raditionul mtim
e« » ¢, Coned Mams v jnhnann. —
1 i1IDC/':: fune Id. RIToi.
obdivisinu cu ji provides that a war-
1 unty he ,-niieo in the lihsim of all
stot'inen: ¢ t ---“sou not m "ho
‘rv $Cilfful  jsuicj'*
Vo T\Mki»i**nir, eacinr
iC o nirtnwiA v e mu_ire

iinijted 1 ‘lin g &TU hilrnt?*
. e 0 it*

RULES OF CRIMINAL PROCEDURE

(1) The applicant—a federal law en-
forcement officer or an attorney for the
government, as reuuired hy subdivision
ta)—must persuade the magistrate that
tbe circumstances of time and place make
It rensor Mile to reili:est the magistrate to
issue a warrant on _the basis of oral tes-
timony. This restriction on the Issuance
of a warrant recognizes the Inherent lim-
itations of an oral wurrunted procedure,
the lack of demeanor evidence, and the
lack of a written record for the review-
ing magistrate to consider before issuin
the warrant. See Comment. Oral Searc
Warrants: A New Standard of Warruot
Availability, 21 L.C.L.A. Law Review 691,
701 (1974). Circumstances making It rea-
sonable to obtain a warrant on oral testi-
mony exist If delay In obtaining the war-
rant” might result” In the destruction or
disappearance of tbe property (see Chi-
mel v. California. 335 L.S. 732, 773-774
(19691 (White, dissenting): Landynskl.
The Supreme Court’s Search for Fourth
Amendment Standards: The Warrantless
Search. 45 Conn. B.J. 2, 25 (1971)J; or
because of the time when the warrant is
sought, the distance from tbe magistrate

of the person seeking the warrant, or
both,

(2) The applicant must orally state
facts sufficient to satisfy the probable

cause requirement for the Issuance of the
search wnrrsnl (See subdivision (C)(1).)
Th:<! Information may come from either
tbe applicant federal law enforcement of-
ficer ur the attorney for the government
or a witness willing to make an oral
statement. The oral lestimony must be
recorded at thla time so that the tran-
scribed affidavit will provide an adequate
besin for determining the sufficiency{ of
the evidence If that laatie should Taltr
arise. t,.w ICipperman, Inaccurate
Search Warrant Affidavits aa a Ground
for Suppressing Evidence. 154 £3ttrv.L.Uev.
1423 119.11. It la conirinplatrd that ‘'he
recording of the irsl testimony will lie
made by a court reporter, by a ini' hani-
cal recording device, or hr  u verbatim
conicmpiiruiuiotis writing by tbe magis-
trate.  Iter riling a teleplmno conversa-
tion is no h-ager difficult with many eas-

ily operated recorders iirollable See “6:2
L.A. Daily Joumnl 1 (1973). Miller, Tele-
phonic Search Warrants- The Sim Ulego
I1£1>B i?euce. 9 The I'roaecutor 333, 3lid

(31 The applicant must read (he con-
tents uf the warrant to the federal mag
latrale In order In enable the magistrate
to know whether the requirements of cer-
tainty in tn« warrant are satisfied. The
magistrate may direct “st changes be
made in the warrant. If the magistrate
approves the warrant as requested or sa
modified hy tbe magistrate, be then Is-
sues the warrant by directing the appli-
cant to sign tbe magistrate's same to th-
duplicate original warrant The mng'j-
t’ate then r.ausi-a to lie mnde a wn.ten
copy of Mm ipprnreil warrant. Thtr con-
stitutes the ornRnnl warrant. Thn rong
istrste eniera 'he time of issuance of the
duplicate original warrant ou the face of
the original wirrnnt.

141 Return i.( the
warrant inn the original warrant must
.(inform in inti.),visum di. The trail-
ip: of the *wifti oral 'estttr my set-
.irra -he grounds for isanoni'r of
*he warrant must i» signed pv ttr.am ui
‘he present -h> aiagmra'- .mo filed
'tin :ne -ourt.

Occame tenerai thnthiirarc* -ire _ aciy
ttl fie -lccvsti.b.e threogf. the -.?e -if ae
tentmone or oitier “Ni“'*ronic device.,. i.
liln.Htitrsarv r.i iiitser state ,-iages
..i»ut -.varrai'ts tuosr riuo:.-'.aioa .m2

duplicnre original

Rule 41

Although the procedure set out in sub-
division " (c)(2) contemplates resort to
technology which did noc exist when the
Fourch mendment was adopted, the Ad-
visory Committee Is of the view that the
procedure complies with all of the re-
quirements of the Amendment. The tele-
phonic search warrant process has been
upheld as constitutional hy the courts, e.
,» People v. Peck. 38 Cal.App.3d 933. 113
al.Rptr. SOd (1974), and has consistently
been so viewed by commentators. See Is-
rael, Legislative Regulation of Searches
and Seizures: The Michi%an ProRlosaIs,
73 .Mil'll.l.Rev. 221, 260 (1075); aked,
Proposed Revisions of North Carolina's
Search and Seizure Law, 32 N.Car.L.Rev.
277, 310 (1973): Comment, Oral Search
Warrants: A New Standard of Warrant
Availability, 21 C.C.L.A. Rev. 691. 697
(19731.

Reliance upon oral testimony aa a basis
for Issuing a search warrant ‘la permissi-
ble under the Fourth  Amendment
Campbell v. .Minnesota, 437 F.2d 1 (Hth
Clr 1973); Lnited States ex rel. Uaugler
v. flrlerley. 477 F-2d 510 (3d Or. 19731,
Tabnako v. Barton. 472 F.2d Hr1 (Hth Clr.

1972); Frailer v. Roberts, 441 F-2d 1224
Hth Clr. 1971). Thus, the procedure au-
thorized under subdivision (c)(2) is not

objectionable on the ground (hat the oral
statement is not transcribed In advaucn
of the Issuance of the warrant. People
v. Peck, 33 Cal.App.3d 091 113 Cal.Rptr.
80)1 <1971). Although It haa been ques-
tioned whether ural testimony will suffice
under the Fourth Amendment If seme
kind of contemporaneous record Is not
made of (hut testimony, see dissent from
denial uf cerMorirf In Chrlstoffersou v.
Washington, 393 L'J. 1090 (11HS9), this
problem la not preaenr under the proce-
dura set out In subdivision (c)(2).

The Fourth Amendment requlr.-s thst
warrants Issue “upon nrobub>e cnuss,
supported by Hath or amrmaiiou.” The

significance “of the oath reqgiuronient Is
"that someone must lake the re.iponatlillle
IK for the facts alleged, giving rise to
the probable cause for Hie Issuni'co of s
warrant." Lnited Stales ex rel. l'ugh v
Pate. 401 F.2d U [7tb CIr. I10IM ; See also
Frazier v Roberta. 441 F.2d 1221 I'dh ClIr,
1971). Thla la accomplished under the
Procedure required hy subdivision icMSI:
be need for nil oath under the fourth
Amendment does uot "require z focn to
face ciiufrnntiitlon between the magistrate
and lie sfflant." People v. Cliavaz. 27
Cal..Ipp..1d 8H3, 104 C.il.Kptr 247 (1972).
See also People v. Aguirre. 26 Cal.App.3d

7, 103 Cal.Rptr. 133 "11972), uoiiug it It
unnecessary that "oral statements Ilhe|
Mkcu In (il physical presence of the
nngtstrato.

The avnllubiltty «f the procedure au-
thorized by subdlrisbin iefi12i will mini
mize the neceaatty of federal Inw enforce-
ment officers engaging in oilier practices
which, nt leant oil occasion, might threat-
en to « grrater extent those values pro-
tected by the Fourth Amendment. Al-
thou]gh it is permissible for an_ officer In
the field lo relny hla information by ra-
dio or (olephoue lo another officer who
has more ready access to » magistrals
and who will tbun sc: ss the affiant. Lo-
ne: v United htaies 570 ¥2d 1 Mb Cir.
Jjtvi* e frate r dank: 350 NL '-3',

'@i@ :;'ﬁnfi'n“‘%;a-tﬂiﬁr i
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221. 280 (11731. Or. In the absence of the
subdlInstoi Icl(2i  procedure. officers
might take "protective custody” of the

premises and occupant* for t Ssignificant
penod of time while » Beard, warrani
was soucht hr traditional means. The
extent to wbicn me "protective custody”
procedure may he employed consistent
wllb the Fourth Amendment Is uncertain
ot best; see Griswold. Criminal Proce-
dure. 1808—Ic It » Means or bd End?. 29
Md.L-iiev. 30T. 317 (190Bi. The unavaila-
bility of the aubdlrisioo ici(2i procedure
alio 'nukes more tempting an immediate
resort to a warrantless search In the
hope that tbe circumstances will later be
found to hsTe been sufficiently "exigent"

to justify such _a step. See Miller. Tele-
phonic Search TTarrints: The San Diego
Experience. B The Prosecutor 335. 388

(1974). noting a dramatic Increase in po-
lice Dtlltxatloo of the warrant procesa
following enactment of a telephonic war-
rant statute.

Notes of Committee on the Judiciary,
Senate Report So. &PdM. Amendments
Proposed by the Supreme Coart. The
committee agrees with tbe Supreme Court
that it Is desirable .i encourage Federal
law enfoicement offices to sett search
warrants In situations where they might
otlierwisr conduct warrantless ‘searches
by providing for a telephone search war-
rant procedure with the bs’lc character-

istics suggested in the prc-o-.d Rule
41(e)(2). As the Supreme Court has ob-
served. “It is a cardinal rule that, m

sclr.Ing goods and articles, law enforce-
ment agents must secure sDd use search
warrants whenever reasoushly practica-
ble. After consideration of the Supreme
Court version and a proposal set forth In
U.K. 78Kb. the, committee decided to use
the langtisge of the House hill as the ve-
hicle, with certain modifications.

A new provision. as Indicated In sub-
paragraph (c)(2)(A), Is sdded to estab-
lish a procedure for the issuance of a
search warrant where the rlrcumstancca
make It reaannable to dlipenae with a
written affidavit to be presented In per-
son to a mapatrata. At leaat two SUles
have adopted a similar procedure—Arno-
na and California—and comparable
ameudmenta arc under consideration Iti
other jurisdictions. Such a procedure
lias been strongly recommende bg the
National Advisory Commission on Crimi-
nal Justice Standards and (lnals and
State experience with the procedure ban
been (avnrsble. The telephone search
warrant prncraa lias been upheld as con-
atlLintintial by the courts nod lias consist-
ently heec So viewed by commentators.

lu recommending n telephone search
warrant procedure the Advisory Commit-
tee note on the Supreme Court proposal
points out that the preferred method of
conduct'up n search it with a search
warrant. The non indicates thnt the ra-
tionale tor Hie Froposed change Is to eo-
cnurnga Federal taw enforcement offi-
cers to sees sesrch warrants in situations
when they might otherwise conduct war-
rantless searches. "Federal law enforce-
mem officers are not lufreiioentlv con-
fronted with situations In which the clr-
cmnsiances are mil sufficiently eexigent'
to justify the serious step of conducting
a warrantless sesrch of private premise'.,
hut yet there ritnia a significant possi-
bility thal critical evidence would be lost
Il the time I would lake lo obtain a
anarch warrant by traditional means."”

Subparagraph lelf2IfR) provides that
tbe perant requesting the warrant shall

prepare a "duplicate original warrant"
which wti: te read and recoroed verbatim
by the magistrate no an "original war-
rant." The magistrate may direct that

the warrant be modified.

Subparagiaph (c)(2)(Cl provides that,
if the magistrate is satisfied that the ci*-~
cumatonctt are such as to make It rea-
sonable to dispense with a vrncttn affi-
davit sod teat grounds for the applica-
tion exist or t*ire Is probable cause to
belitve that they exist, he aball order tbhe
Issuance of the warrant by directing the
requestor to sign the magistrate's name
on the doplicile origins, warrant. The
magistrate Is required lo sign the origi-
nal warrant and enter the time of issu-
ance thereon. The finding of probable
cause may be based on the same type C
evidence appropriate for a warrant upon
affidavit.

Subparagraph (cl(21(D)
magistrite to piece the
any witness under osth and. If a vole*
recording device Is available, to record
the proceeding. «If a voice recording Is
not available, the proceedin% must be re-
corded verbatim_ stenographlcaily or_in
longhand. Verified copies must be filed
with the court as specified.

Subparagraph (c)(2)(E) provides that
lhe contents of the warrant upon oral
testimony shall he tbe same os the con-
tents of a warrant upon affidavit.

Subparagraph (c)(2)(F) provides thsi
the person who executes the warrani
shall enter the exact time of execution or.
the face of the duplicate original war
rant.  Collke H.II. 7888. this subpara-
grrph does not require tbe person wht
executes the warrant to have physiri
possession of the duplicate original war
rent at tbe time of the execution of (hi
warrant. The committee believes thb
would make an unwise and uhueceassr:
distinction between execution of rrgult
warrants Issued on written affidavits am
warrants issued by telephone that wo; h
limit the flexibility and utility of 1
procedure for un useful purpose.

Finally, subparagraph Ic) (21(G) make
It cleary that,pabs%ntpn fl)n(din(g)of ba.
faith by the ?overnm_ent, the maplttralr’
Judgment thal the circumstances made |
reaannable In dispense with a written al
fldnvll—a decision that does not go th
core qoeatlou of whether there was prol
able cause to Issue u warrani—Is not

requires the
requeslor and

ground for granting a motion to sui
press evidence.

Congressional SlodlIflratlun of Propose
Amendment. Section 2tel of I'lih.L. 1G—

rovided in part that the aiar-diueut b
lie Supreme Court Jin lea oroer of Ap
21, 1P7(,1 Id subdivision icl of rule 41 |
Ilie Federal Itules o( Criminal I'ruordui
Isolid, in of ibis rule) la approved la

modified form.
r.fleelive Dale of 1077 amsiidinen

Amendment of Hits rule by order of
| ofiied States Supreme Court on Apr

Lo modified nu<! d by Pub.
hi , effective,_Oct. T’W see ysection
of Pubi. Uf—/O. set mil an a note mid
sectlou S771 of this lltle.

Effective Dale of 1018 Anveiidmer
Aineiiomeui of Miheev:. Ic)f%l of vhit
effective aiic_ 1. 1U70. see Pllih.t.. (4-Hip.
1 July h, 1071, 1K Stat. 822. set out as
lime under rule <of these rules.
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