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T H E  G O V E R N O R ' S  COUNCIL FOR THE HANDIC A P P E D  A N D  G I FTED S U P F O R T S T ’H E  P A S S A G E  Or

SE N A T  B I L L  3 "AN ACT RELATING TO GUARDIANS A N D  C O N S E R V A T O R S "

R A T I O N A L E

Th e  Council takes this supportive position for the f o l l o w i n g  r e a s o n s  ( b a c k­

groun d  information follows in mor e  d e t a i l ) :

1. SB 3 bases a determination of incapacity on an i n d i v i d u a l’s f u n c t i o n a l  

limita t i o n s  rather than on a "blanket c l a s s i f i c a t i o n "  on t he b a s i s  of 

medical diagnosis or existence of a d i s a b i l i t y  ( s u c h  a s  m e n t a l  r e t a r d a t i o n ) .

2. SB 3 provides strengthened due process p r o t e c t i o n s  to i n d i v i d u a l s  

thought to be incapacitated.

The Council feels that strong due process p r o v i s i o n s  a r c  c r i t i c a l  i n  

l egislation that deals with persons thought to be i n c a p a c i t a t e d  b e c a u s e  

of the right of all persons, regardless of h a n d i c a p p i n g  c o n d i t i o n ,  to 

enjoy full constitutional protection of i n d i v i d u a l  r i g h t s .

3. SB 3 provides for partial or limited g u a r d i a n s h i p  as w e l l  a s  f u l l  o r

p l e n a r y  guardianship so that an individual's r i g h t s  a r e  m o d i f i e d  o n l y  

in those areas of incapacity.

T h e  Council feels that g u a rdianship orders should o n l y  l i m i t  the 

rights of an individual in those areas of f u n c t i o n i n g  w h e r e  h e / s h e  

cannot exercise individual choice, and, more i m p o r t a n t l y ,  s h o u l d  

p r e s e r v e  the right of an individual to exercise f r e e  c h o i c e  in t h o s e  

ar e a s  where his/her limitations are not in q u e s t i o n .  P r e s e n t  s t a L o  

statutes do ■ ot allow this "partial g u a r d i a n s h i p "  o p t i o n .

/i, SB 3 strengthens court procedures and provides for a g u a r d i a n s h i p

o r d e r  and plan which specifically e n u m erates the r e s p o n s i b i l i t i e s  a nd

powers of the guardian.

The Council feels Lhat strengthening court p r o c e d u r e s ,  p r o v i d i n g  for 

v e r y  specific guardianship orders, and r e quiring i n d i v i d u a l i z e d  filans 

a r e  strong points of SB 3. These requirement a s e r v e  as a d d i t i o n a l  

protec t i o n s  to the individual who receives g u a r d i a n s h i p  s e r v i c e s  a s  

we l l  aj provide guidelines for all parties i n v o l v e d  i n  g u a r d i a n s h i p  

hear i n g s  and providing guardianship services.

5. SB 3 provides for an "office of public g uardian" w h i c h  h a s  the r e s p o n s i­

bility to 1) serve as public guardian and 2) be a p r i m a r y  r e s o u r c e  to 

locate private guardians and assist then in the p e r f o r m a n c e  of t h e i r

du t i e s .
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The Council believes that the establishment of a n  " o f f i c e  o f ' p u b l i c  

guardian'1 (not currently existing in the. State o f  A l a s k a )  is i m p o r t a n t  . 

because such an office is needed to be public g u a r d i a n  f o r  i n d i v i d u a l s  

w h o  do not have family or friends available to b e  g u a r d i a n s .  T h e  

Council further feels that the "office of p ublic g u a r d i a n’s" r e s p o n s i­

bility to seek out and w o r k  w i t h  private sector g u a r d i a n s  w i l l  s e r v e  

to encourage family/concerned party involvement, and t h u s  limit the 

caseload for w h i c h  this o ffice w i l l  be r e s p o n s i b l e  in i t s  r o l e  a s  

p u blic guardian.

6. SB 3 sets priorities for appointment of private g u a r d i a n s  (Sec. 13.25 . 1 4 5 ( d ) ) .

The Council belie v e s  that such a p r i o r i tization is n e c e s s a r y  and 

beneficial in four (4) respects: a) it directs t he c o u r t  a s  to

individuals to be sought for appointment as g u a r d i a n s ,  b) it s e r v e s  a s  

n o tice to private parties concerning the order i n  w h i c h  they w i l l  be 

considered as potential guardians, c) it allows a s  m u c h  c h o i c e  as 

possible by the person determined incapacitated, and d) it l i s t s  the 

public guardian as the last to be considered a f t e r  a l l  o t h e r  p o s s i b l e  

persons have been c o n t a c’.ed.

7. SB 3 locates the office of public guardian in the o f f i c e  of p u b l i c  

a d m i n i s t r a t o r .

The Council feels that this is a good placement b e c a u s e  the f u n c t i o n s  

and expertise required of a public, gu, :dian are s i m i l a r  to those 

required of a public administrator. Further, the: C o u n c i l  f e e l s  that 

such placement wouLd ensure that there would be rio p o s s i b i l i t y  of 

conflict of interest wh i c h  could arise if a socif.il s e r v i c e  a g e n c y  

providing care to an incapacitated person ware a c t i n g  a s  t h e  p e r s o n’s 

guardian.

8. SB 3 includes time, limits w ithin which g u a r d i a n s h i p  h e a r i n g s  m u s t  be 

h e l d .

The Council believes that both the petitioner and the r e s p o n d e n t

should have assu r a n c e  that hear i n g s  will be s c h e d u l e d  a n d  held w i t h i n

a reasonable period of time. For petitions for '-.omporary g u a r d i a n s h i p  

there is a need to have the court h e a ring w i t h i n  a few d a y s  so that 

legal transactions can be finalized and m e d ical s e r v i c e s  o b t a i n e d .

Regular guardianship hearings should be able to b e  h e l d  w i t h i n  four 

months of the filing of petition.

9. SB 3 requires that annual reports be submitted hy the g u a r d i a n  to the

court.

T his provides a m e c h a n i s m  for the court to m o n i t o r  the g u a r d i a n ' s  

discharge of his duties and may alert the courL to a n e e d  lor a c h a n g e  

in the guardianship order or a  termination in g u a r d i a n s h i p .
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B A C K G R O U N D  INFORMATION ON NE E D  FOR A  REVISED G U A R D I A N S H I P  LAV? IN A L A S K A

(AS P R O P O S E D  IN SB 3)

i. Guardianship P ractices and Implications

(Excerpts taken from G u a r d i a n s hip & Conservatorship: b t a t u t o r y

Survey and Model S t a t u t e , A m e r i c a n Bar Association, 1 9 7 9 . )

"Guradianship is a legal relationship which a u t h o r i z e s  o n e  i n d i v i d u a l  

to become a substitute deci s i o n - m a k e r  for another. I t s  m o s t  c o m m o n  

form is the "natural guardianship" relationship b e t w e e n  p a r e n t s  and 

their minor children. A  guardianship is e stablished b y  co u r t  o r d e r  

w h e n  because of age, illness, or disability, a p e r s o n  i s  d e t e r m i n e d  

to be incapable of m a n a g i n g  some or all of his or h e r  p e r s o n a l  a n d / o r  

financial affairs. A  guard i a n  m ay be given p a r t i a l  o r  to t a l  a u t h o r i t y  

to determine w h e t h e r  the disabled person will li v e  in the c o m m u n i t y  

or an institution, and what type of medical, m e n t a l  h e a l t h  a nd o t h e r  

services the disabled p erson will receive (personal g u a r d i a n s h i p )  , 

and/or partial or total power to manage and c o n t r o l  th a t  p e r s o n ' s  

property and income (conservatorship). C o r r e s p o n d i n g l y ,  the i n d i v i d u a l s  

for whom a guardianship has been established m ay l o s e  t h e  r i g h t  Lo 

decide whether to remain in their own home, to m a k e  c o n t r a c t s  for 

goods and services, to go to court to enforce their r i g h t s ,  to hol d  

or convey property, and in some instances to marry, to h a v e  c h i l d r e n ,  

to v o t e  and to m a k e  a will.

The criteria for establishing a guardianship are o f t e n  b r o a d  a n d  v ague, 

permitting the imposition of restrictions on p e r s o n s  w h o  a r e  " d i f f e r e n t "  

as well as on those who are disabled. Current p r o c e d u r e s  o f t e n  o m i t  

the safeguards we have come to expect whe n  r e s t r i c t i o n s  o n  l i b e r t y  

are imposed or fundamental rights threatened in o t h e r  c o n t e x t s .  And 

perhaps most importantly, even today in many j u r i s d i c t i o n s ,  g u a r d i a n­

ship orders ur.H guardians have failed to r e c o g n i z e  that i n d i v i d u a l s  

witli disabilities are often capable of doing m a n y  tilings for t h e m s e l v e s .

(A ) . . .serious dif f i c u l t y  a,vises because the l a w  u s u a l l y  r e p r e s e n t s  

incompetence in simple black and white terms, w i t h  the r e s u l t  

that most g u a r d ianships of the person are l o o k e d  o n  a p l e n a r y  

guardianships. The person declared imcompetent is d e p r i v e d  

of the legal capacity to act in any way on his o w n  b e i a l f .  E v e n  

though he (or she) m a y  have a guardian a p p o i n t e d  to e x e r c i s e  

some of his (or her) rights, the emphasis u s u a l l y  is on the d e p r i­

vation of rights r ather than on implementing r i g h t s  c o n s t r u c t i v e l y  

through informed representation. Moreover, the i d e a  that the 

person himself (or herself) can properly r e t a i n  a n d  c x c e r i s e  

some personal and cj,'cn property rights, s e l e c t i v e l y ,  a c c o r d i n g  

to his (or her) individual capacity, is not a d e q u a t e l y  e x p r e s s e d  

in most existing statutes pertaining to g u a r d i a n s h i p .

Over the past two decades, a growing list of o r g a n i z a t i o n s  and g o v e r n­

mental commissions which have examined g u a r d i a n s h i p  h a v e  c a l l e d  for



correction of these problems. For example, in 1 9 6 2 ,  the P r e s i d e n t ' s  

Panel or. Mental R etardation stated:

j

For some, of course, a comprehensive g u a r d i a n s h i p  w i l l  be 

needed. But we urge that, as far as p o s s i b l e ,  m e n t a l l y  re­

tarded adults be allowed f r e edom— even freediom to m a k e  their 

mistakes. We suggest the development of l i m i t e d  g u a r d i a n s h i p s  

of the adult person, wit h  the scope of the g u a r d i a n s h i p  s p e c i­

fied in the judicial order.

The 1969 Report of the International L e a g u e  of S o c i e t i e s  for the 

Menta l l y  H andicapped recommended:

The retarded adult should be permitted to a c t  for h i m s e l f  [or 

herself] in those, matters which he [or she] has c o m p e t e n c e .

The limitations of legal capacity inherent i n  g u a r d i a n s h i p  

should not extend to these matters. It f o l l o w s  that a  p e r s o n  

wh o s e  m ental retardation is characterized b y  i m p a i r m e n t s  of 

social competence wh i c h  are partial should e n j o y  a partial 

guardianship specifically adapted to his [or her] s t r e n g t h s  

and weaknesses.

The 1975 edition of the U n i f o r m  P r o b a t e  Code m a k e s  a c l e a r  d i s t i n c t i o n  

b e t ween guardianship of the person and c o n s e r v a t o r s h i p  of the estate, 

and establishes a number of less restrictive a l t e r n a t i v e s  for t h e  

protection of the prop e r t y  of a disabled i n d i v i d u a l  ( t h o u g h  not the 

person). It also provides for the execution of d u r a b l e  p o w e r s  of 

attorney as a means of obviating the need for a g u a r d i a n s h i p  or c o n­

servatorship. Finally, the 1976 Report of the P r e s i d e n t ' s  C o m m i t t e e  

on Mental Retardation, urged that:

Statutes and court proced •. us b e a r i n g  on c o m p e t e n c y  should be 

clarified and revised (a) to recognize g r a d a t i o n s  of competence,

(b) to recognize that areas of competency m a y  b e  q u i t e  v a r i e d  

and therefore should be separable in law, (c) to a s s u r e  f u l l  and 

explicit due process safeguards on any and a l l  a r e a s  of c ompetency, 

and that the scope of any judgment of i n c o m p e t e n c e  is m a d e  fully 

explicit, and (d) to ensure that r e s t r i c t i o n s  of c o m p e t e n c y  

b e  limited to n specific period of time or s u b j e c t  to p e r i o d i c  

r e v iew."

2. Commentary on Changes Needed in Alaska's G u a r d i a n s h i p  L a w s

Existing state law does not provide for partial g u a r d i a n s h i p ,  d o e s  

not provide sufficient due process protections, a n d  d o e s  n ot tie 

appointment of a guardian or provision of g u a r d i a n s h i p  s e r v i c e s  to 

•Tie specific needs of the incapacitated person, iu>r d o e s  it p r o v i d e  

fot persons for who m  no private guardian can be o b t a i n e d .

Legislation is needed to correct these problems. It s h o u l d  require 

a determination of incapacity to be based on the i n d i v i d u a l ' s  a b i l i t y  

to provide for his [her] physical health and s a f e t y  w i t h o u t  f o c u s s i n g  

on the medical diagnosis of the disability. It s h o u l d  p r o v i d e  for
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p ar tia l guardianship for those individuals w h o  c a n  m ee t s o m e  b u t  not 

all of their own needs. Due process protections s h ou ld  b e  s t r e n g t h e n e d  

and ensure that the only legal rights a ward loses wh e n â  g u a r d i a n  

is ordered are those spe ci fi ca ll y included in the c o u r t ' s  g u a r d i a n­

ship order. A g ua rd ia n sh i p pla n should be r e q u i r e d  w h i c h  w i l l  m a k e  

clear wha t the gu ar dian's responsibilities and a u t h o r i t i e s  a r e  a n d  

thus provide clear di re c ti on  for the guardian and help the c o u r t  

m o n i t o r  the guardianship order. By prioritizing w h o  c a n  b e  a g u a r d i a n ,  

gu idance can be given to those seeking guardians to h e l p  e n s u r e  that  

approp ria te  individuals are routinely contacted to be g u a r d i a n s -

Gu ar dianship and c on se r va to r sh i p are closely tied and p r o v i s i o n s  need, 

to be made to make con se rv at or s hi p  procedures c o n s i s t e n t  w i t h  

guardianship procedures. The special, c o n s e r v a t o r’s role  s h o u l d  b e  

expanded to make it eq ui valent to that of a limi te d g u a r d i a n .

An of fice of public gu ar di an is needed. This is e s t r c m e l y  i m p o r t a n t  

to ensure that indiv idu al s a re  not denied gu ar d ia ns  or g u a r d i a n s h i p  

services simply b ec au se  private guardians cannot b e  found. G u a r d i a n­

ship petitions have not be en  filed for many i n d i v i du al s b e c a u s e  there 

is no agency charged to a ct ively seek out private g u a r d i a n s .  In 

a d d it i on  to serving as a p ubl ic  guardian, this o f f i c e  s h o u l d  b e  g i v e n  

the responsibility to seek private guardians. T h e  p u b l i c  g u a r d i a n  

should be required to seek other guardians befor e the c o u r t  a p p o i n t s  

it to be the guardian. This w o ul d  also ensure that a n  o f f i c e  of p u bl ic  

gu ardian would not have a b u rg eo ni ng  caseload. R e c e n t  e x p e r i e n c e  in 

the state of Delaware, w h e r e  such a provision is i n c l u d e d  in s t a t e  

statute has shown that the public guardian is a b l e  to l o c a t e  p r i v a t e  

guardians thus r e d u c i n g  the public guardian's c a s e l o a d  a n d  r e d u c i n g  

court wor k which w o u l d  be required to change g ua rdi an s.

T he  public guardian should act as a special r e s o u r c e  to t he  court, 

social servie agencies, the A tt orney's General o f f i c e  a n d  to p r i v a t e  

guardians in gua rdianship matters. If these g u a r d i a n s h i p  r.upp»rt 

services are not included in the public g> a r d i n u ' s  dut ie s,  t' e c u r r e n t  

p ro blems will c on ti nue  with  the result that the p u b l i c  g u a r d i a n  will 

be required to serve as the guardian for s i g n i f i c a n t l y  m o r e  i n d i v i d u a l s  

than would otherwise be necessary. The current p r o b l e m s  a r e  f a i l u r e  

to process cases, slow p ro c es s in g  of casco, r el u c t a n c e  of i n d i v i d u a l s  

to serve as guardians bec au se they a re  unsure of t h e i r  d u t ie s , u n ­

familiar w ith pi .‘par ing reports, and b e ca us e they feel th ey  h a v e  no 

readily available agenc y speci al iz in g in g u a r d i a ns hi p to a d v i s e  them.

If an office of public guardian as described a b o v e  is c r e a t e d ,  the 

n um be r of persons who wij] be w i l li ng  to act as p r i v a t e  g u a r d i a n s  

is expected to in cr ea se  since the public guard 'i w i l l  c o n t i n u a l l y  be 

searc hi ng for private persons to servo as guardi..as a n d  will p r o v i d e  

ad vice and assistance tu lighten the burden a n y o n e  s e r v i n g  as  a 

gu ardian may feel.

The placement of the pu blic guardian office w i t h i n  the s t a t e  g o v e r n­

ment has been a subject of much discussion. As a r e s u l t  of m e e t i n g s  

in O ctober 1978 a nd  a review of the efforts of t h e  A t t o r n e y  G e n e r a l
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in this area an regards to IIB 63 of the Tenth L e g i s l a t u r e ,  two p o s s i b l e  

lo ca t io ns  wer e proposed: the Of fice of the G o v e r n o r  or t h e  C o u r t  

S ys t e m  in connection with the Public Ad min i st ra t or  O f f i c e .  T h e s e  

opt io ns  w er e  shosen beca us e no other bodie s of sta te  g o v e r n m e n t  s e e m e d  

appropriate. HB 6 3 's am endment placed the office in the D e p a r t m e n t  

of H e a l t h  and Social Services. The possible confl ic ts  o f  i nt er es t 

that could arise r e s u lt i ng  fro m the department b e i n g  o f t e n  the m a i n  

p r o vi d er  of care to incapacitated persons requires that i t  b e  p l a c e d  

elsewhere.

T h e  bes t option in m an y ways seems to be that the o f f i c e  h e  c o m b i n e d  

w i t h  that of the p ub li c administrator. The public a d m i n i s t r a t o r  a c t s  

b o t h  as coroner and a d mi nis tr ato r of the estates of d e c e a s e d  p r s o n s .

It is an appointive position for each j ud ic ial  d istrict, " w h e n  a u t h o r i z e d  

b y  the Supreme Court". AS 22.15.310. The a d m i n i s t r a t i o n  of e s t a t e s  

is a lr ea dy  an area of exper tis e required by a public a d m i n i s t r a t o r  

and wo ul d suggest that the p ubl ic  a d mi ni st ra to r is the a p p r o p r i a t e  

person to act as a public conservator. Further, at p r e s e n t ,  the 

public adm in is tr at or  is alre ad y acting as an ad h o c  p u b l i c  g u a r d i a n  

for several clients at K ar b or v ie w and individuals at o t h e r  n u r s i n g  ca rc  

facilities. Given this ad hoc procedure, the p ubl ic  g u a r d i a n  o f f i c e  

wo u ld  legitimize this role and provide for a budget that .allows the 

public guardian to truly provide ad eq ua t e g ua rd ia n sh ip  s e r v i c e s .

Need for Guardianship Services

The number of individuals expected to require g u a r d i a n s h i p  s e r v i c e s  

equal s about ha.lf the Lotal number of persons in n u r s i r g  h o m e s  a n d  

other residential care facilities. This totals about 3 3 5  peo pl e.

Of these about 28% have private guardians. With a c t i v e  a s s i s t a n c e  f r o m  

an o ffice of public guardian, it is estimated that p r i v a t e  g u a r d i a n s  

could be found for 10 to 15 percent of these people. T h i s  w ou ld  r e s u l t  

in the public gu ar dia n serving as guard ia n for about 1 0 %  o r  35 p e o p l e .  

Bused on annual a d m is s io n  rates of these facilities and i f  a. p ub ]i c 

g ua rdian were to b e  needed for 10% of the cases, a n  a d d i t i o n a l  50  

cases wou ld  he generated.

Beca us e many of those in need of guardians are ill or a g i n g  the c o n t i n u i n g  

ca se lo ad  of a public guardian in estimated at between 5 0  a n d  DO 

individuals. Based on figures provided by the a g e n c i e s  it  is e s t i m a t e d  

that: 100 individuals will need the a ss i st a nc e of Lnc p u b l i c  g u a r d i a n  

to locate private guardians because of the current b a c k l o g  of cases.

On an annua] basis L ite  caseload of the o ff ic e of p u b l i c  g u a r d i a n  is 

ex pected to be:

50-90 p ublic guardianship

100 gu ar di a ns hi p  resource services

50 l o c at i on  of private guard ia ns

(See attached •'v.fc— nation gathered from a Council s u r v e y  of a g e n c i e s  

in 1979.)
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Recent figures ob tained on the D el aware public g u a r d i a n  o f f i c e  s h o w  

150 referrals per year to that office w i t h  only 10% or 15  b e c o m i n g  

wa rd s of the public guardian (Delaware population @ 6 0 0 , 0 0 0 ) .  The 

A m e r i c a n  Bar A s s o c i at i on  estimates 1/I00th of one p e r c e n t  of D e l a w a r e ' s  

pop ul at io n is served by  a publi.c guardian.

Fun di ng  Needed

Based on court a nd  associated costs and the time c u r r e n t l y  r e q u i r e d  

for agencies to p r ov i de  guardianship services, the a n n u a l  cost o t h e  

bil l is a pp r ox im at ely  §250,000. (See attached f is ca l i m p a c t  i nf o rm a ti on . )
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A M E R I C A N  BAR AS SO CI A TI O N,  C UA RD I AN S H I !’ A N D  C O N S E R V A T O R S H I P : S T A T U T O R Y  S U R V E Y  •

A N D  M O D E L  STATUTE, 1979.* J

K. K I T T R 1 E ,  T H E  R I G H T  T O  BE DIFFERENT: D E V I A N C E  A N D  E N F O R C E D  T H E R A P Y  (3 97 1 ).

I N T E R N A T I O N A L  L E A G U E  OF  SOCI ET IE S F OR  T H E  M E N T A L L Y  H A N D I C A P P E D  (IL SM H) , S Y M P O S I U M  

ON  GUARDIANSII3 P OF  T HE  M E N T A L L Y  RETARDED, 1.1(3 969) .

N A T I O N A L  C O N F E R E N C E  OF C O M M I S S I O N E R S  ON U N I F O R M  STA TE  L A W  ( K C C U S L ) , .UNIFORM - 

P R O B A T E  C O D E  (U.ILC.) A r t i c l e  V (At.li Ed. 1975).

R O T H M A N ,  T H E  S T A T E  A S  PARENT: S OC I AL  PO L I C Y  IN T H E  P R O G R E S S I V E  ER A , I N  W. C A Y L I N ,

1. G LA SS E R,  S. MARCUS, & D. R O T H M A N , DO I NG  GOOD: T H E  L I M I T S  O F  B E N E V O L E N C E ,

67, 7 0  (3.978). . '

E.g., T H E  P R E S I D E N T’S P A N E L  ON M E N T A L  R E T A R D A T I O N  (PPKR) , R E P O R T  O F  T H E  T A S K  

F O R C E  ON L A W  (3 96:0 ; P R E S I D E N T’S C O M M I T T E E  ON M E N T A L  R E T A R D A T I O N  (PCMR) , 

R E P O R T  T O  T H E  P R E S I D E N T  —  M E N T A L  RET ARDATION: C E N T U R Y  O F  D E C I S I O N  (3 9 7 6) ;

‘ TH E  P R E S I D E N T’S C O M M I S S I O N  ON M E N T A L . H E A L T H  (PCHll) , R E P O R T  T O  T H E  P R E S I D E N T  

(19/0): ILSHII (above); C O U N C I L  OF T H E  A M E R I C A N  A S S O C I A T I O N  O N  M E N T A L  

D E F I C I E N C Y  ( A A M P ) , P O S I T I O N  P A P E R  O N  G U A R D I A N S H I P  FO R M E N T A L L Y  R E T A R D E D  

P E R S O N S  (1973); N A T I O N A L  C E N T E R  FOR S EN I OR  CITIZENS, M O D E L  G U A R D I A N S H I P ,  

C O N S E R V A T O R S H I P  A I D  P O W E R  OF  A T T O R N E Y  LEG IS LA TI ON , IN U . S .  S E N A T E  S P E C I A L  

C O M M I T T E E  ON AG I NG  P R O T E C T I V E  SERVI CE S FOR T H E  E L D E R L Y :  A  W O R K I N G  P A P E R ,

7 5 - 1 1 0  (197/); G O V E R N O R’S C O M M I S S I O N  F OR  R E V IS I ON  O F  T H E  M E N T A L  H E A L T H  C O D E  

O F  IL LI N OI S , R E P O R T  (1976). . •

A ME RI CA N BAR A S S O C I AT IO N  COMMISSION ON T HE MEN TA LL Y  DI SABLED: E X E R C I S I N G

J U D G E M E N T  FOR THE DISABLED, R EP O RT  OF AN INQUIRY INTO L I M I T E D  G U A R D I A N­

SHIP, P UBLIC GUARDIANSHIP, A ND A D U L T  PR OT ECT IV E S E R V I C E S  IN S I X  S TA TES . 

(September 1979)



hospital
P re s id en t
S rs le r B arba ra  H aa se  
K e tch ikan  G ene ra l H o sp ita l 
K e tch ikan

President-Elect 
TomW ngen
Frurtjanks M em oria l H o sp ita l 
Fa rrtja nk s

319 Seward S t., Jun eau , A la sk a  99801 (907) 586-1790 
REPRESENTING ACUTE, LONG TERM AND OUTPATIENT FAC IL IT IES

J u n e  4, 1 9 8 1

SocrelaryiTreastre*
Ron P ave lta s 
A la ska  H osp ita l & MocJcaJ 

Center 
Anchorago

Im m ed ia te  P a s t P residen t 
A lC am o sso  
P rovidence H osp ita l 
Anchorage

Execulrvw Direcior 
Dennis L  DeWril 
Juneau

T h e  H o n o r a b l e  F r e d  B r o w n  

H o u s e  o f  R e p r e s e n t a t i v e s  

P o u c h  V, S t a t e  C a p i t o l  B l d g .

J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  B r o w n :

T h e  A l a s k a  S t a t e  H o s p i t a l  A s s o c i a t i o n  w i s h e s  t o  t a k e  t h i s  

o p p o r t u n i t y  to i n d i c a t e  i t s  s u p p o r t  f o r  C S S B  3 r e l a t i n g  to  

g u a r d i a n s  a n d  c o n s e r v a t o r s .  T h e  n e e d  f o r  t h e  r e v i s i o n s  o f  

t h e  l a w  p e r t a i n i n g  to g u a r d i a n s  a n d  c o n s e r v a t o r s  i s  w e l l  

d o c u m e n t e d .  lis A s s o c i a t i o n ,  a s  w e l l  as  O L h e r s ,  h a s  b e e n  

b e f o r e  t h e  l e g i s l a t u r e  i n  r e c e n t  y e a r s  a d v o c a t i n g  t h i s  

m e a s u r e .  W e  h o p e  t h a t  s u c c e s s  w i l l  b e  a c h i e v e d  t h i s  y e a r .

Whil°. w e  s u p p o r t  C o S B  3, w e  b e l i e v e  t w o  a m e n d m e n t s  ( S e e  

e n c l o s u r e )  w o u l d  s u b s t a n t i a l l y  i m p r o v e  t h e  b i l l  b y  f u r t h e r  

p r o t e c t i n g  t h e  r i g h t s  o f  t h e  r e s p o n d e n t .  O u r  f i r s t  s u g g e s t i o n  

is t o  s p e c i f i c a l l y  l i m i t  t h e  d u r a t i o n  of a  t e m p o r a r y  

g u a r d i a n s h i p  to 6 m o n t h s .  T h i s  w o u l d  p r e c l u d e  t h e  p o s s i b i l i t y  

of  a n  e x t e n d e d  g u a r d i a n s h i p  u n d e r  a t e m p o r a r y  g u i s e  s o l e l y  

b e c a u s e  p e r m a n e n t  a p p o i n t m e n t  o f  a g u a r d i a n  w a s  n o t  p u r s u e d .

T h e  s e c o n d  c o n c e r n  is in t h e  a r e a  of m a l i c i o u s  a n d  f r i v o l o u s  

p e t i t i o n s .  W e  b e l i e v e  t h a t  t h e  c o u r t  s h o u l d  b e  s p e c i f i c a l l y  

r e q u i r e d  to d i s m i s s  a n y  p e t i t i o n  i m m e d i a t e l y  u p o n  d e t e r m i n a t i o n  

t h a t  s u c h  a p e t i t i o n  is  m a l i c i o u s  o r  f r i v o l o u s  a n d  a s s e s s  

t h e  p e t i t i o n e r  a l l  c o s t  i n c u r r e d  b y  t h e  r e s p o n d e n t  a s  a 

r e s u l t  o f  t h e  m a l i c i o u s  o r  f r i v o l o u s  p e t i t i o n .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  i n  t h i s  m a t t e r .

Sincere

D e ' h n i s  L. D e W i t t  

E x e c u t i v e  D i r e c t o r

E n c l o s u r e

c c :  M e m b e r s  o f  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e

J a c k  B u c k ,  S t .  A n n ' s  N u r s i n g  H o m e



A m e n d m e n t  N u m b e r  1

S e c t i o n  1 3 . 2 6 . 1 4 0  (e) T e m p o r a r y  G u a r d i a n s  

P a g e  2 1  -L ines 9 - 1 1 .  A d d  t h e  f o l l o w i n g  s e n t e n c e

" I n  n o  c a s e ,  u n l e s s  r e n e w e d  b y  t h e  C o u r t ,  s h a l l  a  
t e m p o r a r y  g u a r d i a n s h i p  e x c e e d  6 m o n t h s . "

A m e n d m e n t  N u m b e r  2

S e c t i o n  1 3 . 2 6 . 1 0 5  P e t i t i o n  

P a g e  4 a f t e r  L i n e  2 8  a d d

" ( e )  if a t  a n y  t i m e  d u r i n g  t h e  p r o c e e d i n g s  t h e  c o u r t  

f i n d s  t h e  p e t i t i o n  to b e  f r i v o l o u s  o x  m a l i c i o u s ,  t h e  

c o u r t  s h a l l  i m m e d i a t e l y  d e n y  t h e  p e t i t i o n  a n d  a s s e s s  

t h e  p e t i t i o n e r  a n y  a n d  a l l  c o s t s  i n c u r r e d  b y  t h e  

r e s p o n d e n t  a s  a r e s u l t  o f  t h e  f r i v o l o u s  o r  m a l i c i o  

p e t i t i o n .



.
POSITION PAPER

CS For Senate Bill No. 3 (Finance)

"An A c t  relati ng to g u a r d i a n s  and conservators; and p r o v i d i n g  
for an e f f e ctive date."

This bill p r o v i d e s  a c o m p r e h e n s i v e  revision of G u a r d i a n s h i p  
statutes. It provi d e s  for the special needs of veterans as well 
as h a n d i c a p p e d  persons. It pr ovides for part ial g u a r d i a n s h i p  
orders w h e n  the w a r d  does not need a total guardianship. Finally, 
it creates an o f fice of P u b l i c  G u a r d i a n  w h i c h  will enable m o r e  
A l a s k a n s  who truely n e e d  guardians to get them.

The new' features of this com mittee substitute are all appropriate.- 
This bill is g r eatly n e e d e d  -by h a n d i c a p p e d  persons, veterans and 
their families.

POSITION: The D e p a r t m e n t  of H ealth & Social Services supports
this b i l l . . ■

' • R e c o m m e n d e d  By:
' • David Bruce,

Deputy Director

D a t e :

A p p r o v e d  By:

D a t e :

vision of P ublic Ilealtl
r

Recomm e n d e d  B y :
Vern Styiner 
Director^
Div. of Mental H ealth

i I I

 'j. T&L-
Helen Beirne
Co m m i s s i o n e r
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R E Q U E S T
|jj|l/K solution No. C’S Fo r  S enate Bill No. 3 (Finance)
I'i11o "An A c t. rgJ-ating to q u ardians _and co n s ervators

Requested by___________ He.lQ!L.D.._J.eiH]e________________________________ . Date_June 1 , 19 81

II. FISCAL DET/.’L
Agency Affected_________
Program Category Affccted_

Health and Social Services

Public Health

Family HealthBRU. Program, or Stibprogram(s) Affcclcd_ _____________________________
(Nolo: I f  more than one budget component is affected, separate jinc-itcm amounts and f u n d i n g  for each 

component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

EY 81 FY 82 FY 8 3 .' FY 84 . F Y ,8 b ;FY8'6

100 PFRSONAL.SERVICF.S____ 0 0 0 0 0 0
onn t r a v e l  • . _______ 0 0 0 0 0 Q_
300 C O N T R A C T U A L  ...... 0 0 • 0 • 0 0 0
400 COMMODITIES 0 0 0 0 0 . . n
500 e q u i p m e n t ____  . 0 0 0 ____0. .. 0 n
600 L A N D  8c S T R U C T U R E S 0 • 0 0 0 0 n
700 GRANTS. CLAIMS. ETC. 0 0 ___ 0 . ____ 0___ • 0 . n •

0 0 ... -0. . . ...0____ n (i
T O T A L

F U N D I N G  (. .usands of Dollars)

GIT F R A  I. F U N D 0 0 ___ .0 _ _ .0 . ...0 JO
F E D F R A L  F U N D S 0 i>..... ......0. „ ___ 0 .. . . ...0 ... „
O T H E R  (Specify Fund Source) 0 0 _..0 .. . ..A)____ ...().. _ . . .1) ... .

0 0 ___ 0 . .0.. _ 0 __ n ___
. 0.... 0 0 0 0 0 1

POSITIONS

F U L L T I M E  • • 0
1

0 0 0 0 0 • '

PART TIME 0 0 0 0 0 0
T E M P O R A R Y 0 0 0 0 0 0

III. ANALYSIS (See Fiscal Note Preparation Instructions, Section III)

IV. D A T E  J u n e  1., 19 81. __ P R E P A R E D  B Y  David A. Spence, M.l).
' ’ ‘ A G E N C Y  J:\ainUxJiCillth .________

Original: Legislative Finance P H O N E  .____________ ______________
cc: Budget and Management -> • / / . /)

Prime Sponsor (First Legislator Named) MftB Appr

33-001 (Rev. 1 2 / 8 0

roval ( fC././ ' /!./( v Date '■ ( i
~ r ~ i ~



I n c  l c u i o l a i ur\x. u r  inc. jiail \jr n w w > w i  

T W E L F T H  L E G I S L A T U R E

FISCAL NOTE.

REQUEST 
BiJl/Rcsolution No. SB 3
Title An Act Relating to Guardians and Conservators
Requested b v  S e n a t e  F i n a n c e Date 5 /2 0 / 8 1

II. FISCAL DETAIL Alaska Court System
Agency Affected______________________________________________________________________________
Program Category A ffected________________ A d m in i s t r a t i o n  o f  J u s t i c e ______________________
BRU,. Program, or Subprogram(s) Affected A la s k a  C o u r t  S v s t e m _________________________
(Note: I f  more than one budget component is affected, separate !ine-item am ounts and funding for each

component in the analysis section.)
EXPENDITURES (Thousands o f Dollars)

F Y  81 FY 82 FY 83 F Y  8 4  • F Y  .85 .FY 8600

PERSONAT. SERVICES 7 5 . 8 151. 6 IbZ.'Z 1 / 3 . 5 183. 6~

200 T R A V E L 15. 0 3U.U 3"Z. X 5 4 . 5 5b. 7

300 C O N T R A C T U A L 4 5 . 0 90.0 y5.*+ 102. U T U 9 7 T

400 C O M M O D I T I E S 1 . 0 2 :"o 2 . JL 2.2 2 . 3

500 E O U I P M E N T 4 . 0 8 .0 8 . 5 9.1 9.7

600 L A N D  &  S T R U C T U R E S
700 G R A N T S .  CLAIMS. ETC,

F U N D I N G  (Thousands of Dollars)

GENERAL FUND.
140.8 281.6 3 0 0 . 3 321.1 343.4

F E D E R A L  F U N D S
O T H E R  (Specify Fund Source)

POSITIONS

F U L L  TIME
4 . 0 4.0 4 . 0 4 . 0 4 . 0

P A R T  TIME
T E M P O R A R Y

III. ANALY S I S  (See Fiscal Note Preparation Instructions, Section III)

The funds will allow the guardians and conservators program 
to function at an efficient level with six month fundinp,. The 
six month funding is necessary to allow for recruitment and 
placement of the program personnnel. In addition, the time 
will be utilized to develop the program's administrative 
and functional capacities.

IV. D A T E
5/20/81 P R E P A R E D  B Y

A G E N C Y  _____
P H O N E  _______Original: Legislative Finance 

cc: Budget and Management
Prime Sponsor (First Legislator Named)

L e g i s l a t u r e  
T  65-41TZ3

33-001 (Rev. 1 2 / 6 0 )
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