


by Bill White
Ttmes Juneau  Bureau  , _ . .

Juneau  — It’s  being labeled a  dog 
bill.

The m easure would m ake it a 
crim e carry ing a jail term  of up to a 
yea r for kicking or otherwise strik­
ing a  police dog that is  acting in the 
line of duty.

That short provision in the seven- 
page bill that m akes dozens of m ajo r 
changes in the s ta te ’s crim inal code 
dom inated conversations about the 
m easure before the House Judiciary 
Com m ittee took it up Thursday a f­
ternoon. . ,

One wag asked, “ Who would 
strike  a police dog? That would be 
suicide.’'  - . . .

Com m ittee Chairwoman Ramona 
Barnes, R-Anchorage, said the dog 
provision was inserted at the urging 
of Anchorage police offic e », They 
apparently  say  their dogs a re  often 
victim s of unprovoked attacks.

The rest of the bill has become 
p art of a  law-and-order package 
going through the Legislature. At the 
Law D epatm ent’s request, It would 
toughen dozens of a reas  of the crim i­
nal code, w ritten in 1978, and it 
m akes o ther changes suggested by 
the cdm m lttee staff. The m easure 
cu rries the resounding endorsem ent 
of the s ta te  D epartm ent of Law — 
except for the police dog section — 
and  is backed by the governor.

But Rep. Chuck Anderson, 
form er chief of the Anchorage police 
departm ent, iias reservations about 
the proposal. The Anchorage Repub­
lican questioned if the bill Is too 
sweeping In scope. Some lawm akers 
will object to som e provisions of the 
bill, and that could Ire enough to kill 
It, good provisions and all, he said.

A form er police chief In Anchor­
age und one of the strongest tough- 
on-crim e lawm akers, Anderson 
culled the proposal n “ Christm as 
tre e ” bill diat i.a£ a lot of unrelated 
change nungon it.

B a .ry  Stem , an assistunt atto r­
ney general, said the Senate had be­
fore it a sim ilar bill But that m ea­
sure was stripped to half its original

size in part to  m ake it m ore appeal- 
ing to  the full Senate. The senior 
cham ber should take up its bill 
today. '

•S tem  said the m easure stem s 
from  the Law Depart m em 's bi­
annual review of the code.

Besides the dog section, the de­
partm en t considers as  unneeded a 
provision tha t m akes it a  special 
crim e carry ing  a jail term  of up to 1C 
y ea rs  to injure a police officer, Stem  
said. P eace  Officers already are  cov­
ered  under assault laws, he said.

But Anderson expressed dism ay 
a t this position.

" I ’m really kind of surprised the 
D epartm ent of Law, the highest law 
enforcem ent agency in the state, 
would oppose this provision,” he 
said.

S tem  answ ered that the section 
would be acceptab le if it sta ted  the 
officer was seriously injured.

He also noted that a t least one 
provision of the bill carries with it a 
multimillion dollar cost to the state. 
That section would raise the stand­
a rd  sentence for clnss A felonies — 
attem pted  kidnapping or murder, 
m anslaughter and some sexual as­
saults — to eight years from six 
years. . . . .

O ther sections of the proposal ln- 
. elude:

— Making sentences consecutive 
if the defendant is convicted on sepa­
ra te  offenses or if he com m its differ­
ent crim es in the sam e crim inal epi­
sode.

— Letting a judge lower a sen­
tence only within 60 days the first 
sentencing. The present luw lets u 
judge reduce a sentence any ti me.

— Letting judges consider oefore 
sentencing past crim es by a defend­
ant if those cases w ere closed in the 
previous 10 years. P resent law says 
seven years.

— Letting judges consider ju­
venile records when passjng sen­
tences.

— Making a defendant who pleads 
insanity prove his case, not the pros­
ecu tor disprove it.

Session lim it 
9 plan sta lled  again

Aitoc la led  P m a

Juneau — A resolution calling for 
a  statew ide ballot on whether the 
length of legislative sessions should 
be constitutionally limited was back 
in the Senate Transporatlon Com- 

Thursdav - n nd_  nnnn rent lu

with the House on other legislation.
T ransportation Com m ittee Chair­

m an Bill Ray, D-Juneau, asked that 
the bill be returned to his com m ittee 
to revise a substitute to a House- 
passed resolution approved the day
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An Anchorage Superior Court judge Friday 
sentenced rapist Joseph Contreras to three 
consecutive ja il terms that will Iteep the 33- 
year-old escape artist behind bars until he is 
well past 50 years of age.

In a courtroom bristling w ith extra securi­
ty, Judge Douglas Serdahely sentenced Con­
treras to 15 years for robbing, assaulting and 
terrorizing an Anchorage couple in August, 
1980. Contreras also drew terms of six years 
each for two short-lived escape attempts. The 
convict also is known as David Ziegler.

In a court appearance last year, Contreras 
leaped over the defense table and dashed 
through the judge’s exit door, leading troopers 
on a two-block chase until be' was recaptured. ;

Ketchikan District Attorney Mary Ann 
Henry, who handled the prosecution, ap­
peared for the state and asked for a 48-year 
sentence, " lie  tauV.led the victims and he put 
them through an extended period of terror." 1 
Henry said as both victims listened from the 
rear of the courtroom.

According to testimony a t bis July trial, 
Contreras broke into the couple’s apartment 
and waited until they returned from a night of 
dancing. He met them at the door, his face 
hidden behind a ski mask and a pistol in bis 
hands. Contreras sexually assaul.ed the wom­
an and threatened to kill the man, holding the 
gun to his head and telling him, "You're 
about three eighths inches from death. You 
have two seconds to live.”

The man eventually wrested the gun from 
Contreras, sustaining a minur gunshot wound 
In the process.
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escape convictions to almost 
double Contreras' jail tim e by 
imposing the maximum six- 
year sentence for each of the 
two counts.

Under the state 's presump­
tive sentencing for felons 
with prior convictions, Con- 
t:" ra s  w ill have to  serve 
tl.ree-rjuarters of Ids sentence, 
or nearly 21 years, behind 
bars before becoming eligible 
for parole. "It Is clear hat 
Mr. Contreras Is going to in; a 
ir.iddi aged man before he 
sees daylight again," McGee 
said,

Everyone who entered Hie 
fouitli-floor courtroom  for

-‘•nriini *_"• r: •::

Friday's sentence bearing wa 
met at the door by two sccuri 
ty  guards who ran metal dc 
tectors over each person'; 
body and searched pocket 
hooks and briefcases.

Inside the courtroom, one 
uniformed and three plain 
clothes Ali’ ka State Troopers 
watched the slight, shackled 
defendant throughout the pro­
ceeding.

Contreras, who has three 
felony convictions in other 
states, still face  trial for 
kidnapping, rape and assault 
of another Anchorage couple. 
That trial has been held up 
pending the outcome of a le­
gal dispute over the admissi­
b ility  of evidence from pre­
viously hypnotized witnesses. /
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A N A L Y S I S  O F  T H E  D E C I S I O N  IN
J U H K BY  V. S T A T E , O p i n ion No. 7 2 

(Alaska C o u r t  of  A p p e a l s ,  M a r c h  11, 1982)

In t h i s  s e n t e n c e  a p p e a l  case, J u n e b y  ha d  p l e a d  no 
c o n t e s t  to b u r g l a r y  in th e  F i r s t  D e g r e e ,  a c l a s s  B f e l o n y  
and S e x u a l  A s s a u l t  in the  F i r s t  D e g r e e  [ H E R E A F T E R  R E F E R R E D  
T O  A S  R A P E ] , a c l a s s  A  f el on y.  T h e  m a x i m u m  p e n a l t i e s
p r o v i d e d  b y  s t a t u t e s  w e r e  10 y e a r s  for B u r g l a r y  a n d  20 y e a r s  
for Rape. H o w e v e r ,  t h e  p r e s u m p t i v e  s e n t e n c e  for  th e Ra p e 
wa s  10 y ea r s ,  s i n c e  t h i s  w a s  c o n s i d e r e d  a " s e c o n d  f e l o n y
c o n v i c t i o n "  on J u n e b y .  H e h a d  b e e n  c o n v i c t e d  e a r l i e r  of 
G r a n d  L a r c e n y .

T h e  S u p e r i o r  C o u r t  J u d g e  s e n t e n c e d  J u n e b y  to  8 y e a r s  
for the B u r g l a r y  a n d  20 y e a r s  for  Rape. T h e  two s e n t e n c e s  
w e r e  m a d e  c o n c u r r e n t ,  l e a v i n g  J u n e b y  w i t h  o n e  20 y e a r  
s e n t e n c e ,  w h i c h  w o u l d  i n t e r p r e t  to 15 y e a r  u n d e r  t h e " g o o d  
t ime " s t a t u t e s .

T h e  p e r t i n e n t  f a c t o r s  for th e  a c t u a l  s e n t e n c i n g  w e r e :

1. E v e n  t h o u g h  J u n e b y  w a s  c o n v i c t e d  of  b o t h  b u r g l a r y
a n d  rape, the t w o  c r i m e s  w e r e  c o n s i d e r e d  to h a v e  a r i s e n
"out of a s i n g l e  c o n t i n u o u s  c r i m i n a l  e p i s o d e  d u r i n q  
w h i c h  t h e r e  w a s  n o  s u b s t a n t i a l  c h a n q e  in the n a t u r e  of  
the  c r i m i n a l  o b j e c t i v e . . . "  AS 1 2 . 5 5 . 1 4 5 ( a ) ( 3 ) .  
A c c o r d i n g l y ,  t h e  c o n v i c t i o n  for t h e  b u r g l a r y  c o u l d  not  
be c o n s i d e r e d  as  a s e c o nd fe lo ny , s u b j e c t i n g  J u n e b v  to 
t r e a t m e n t  as a t h i r d  f e l o n y  for the rape. T h e  C o u r t  of 
A p p e a l s  at f o o t n o t e  3, p a g e  3 i n d i c a t e s  t h a t  t h e  ju dge 
c o u l d  h a v e  s e n t e n c e d  e o n s e c u L i v o l v  for the b u r g l a r y  and  
rape, u n d e r  p r o v i s i o n s  o f AS 1 2 . 5 5 . 0 2 5 ( a ) .  H o w e v e r ,  
t h i s  is s u b j e c t  to q u e s t i o n ,  u p o n  a c a r e f u l  r e a d i n g  of 
b o t h  025 an d 125. In a n y  event., the t r i a l  j u d g e  h a v i n g  
a l r e a d y  m a d e  t h o s e  .sentences c o n c u r r e n t , c a n  no t  g o  
b a c k  and  c h a n g e  t h a t  u p o n  the r e m a n  f r o m  t h e  C o u r t  of 
A p p e a I s .

2. T h e  S u p e r i o r  C o u r t  J u d g e  i n c r e a s e d  the rape 
s e n t e n c e  f r o m  th e 10 y e a r  p r e s u m p t i v e  to t h e  20 y e a r  
m a x i m u m  on t h e  b a s i s  o f  " a g g r a v a t i n g  f a c t o r s "  p r e s e n t e d  
by the D i s t r i c t  A t t o r n e y .  T h o s e  w e r e  u n d e r  a t t a c k  in 
the s e n t e n c e  a p p e a l  by  th e d e f e n s e ,  a n d  u l t i m a t e l y  the 
C o u r t  of A p p e a l s  r e v e r s e d  o n  the b a s i s  of t h e  f i n d i n g s  
as to so me  o f  t h e  a g g r a v a t i n g  factor s.
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P a g e  21 o f  t h e  O p i n i o n  g i v e  the s t a t e m e n t  o f  t h e  v i c t i m  as 
to v \ e  d e t a i l s  of  t h e  rape:

V.W. (THE V I C T I M ] ' s  s t a t e m e n t s  i n d i c a t e d  
t h a t  J u n e b y  h a d  k n o c k e d  a t  h e r  d o o r  a n d  
a s k e d  a b o u t  a f o r m e r  g i r l f r i e n d  of  h i s  w h o  
l i v e d  n e x t  door. W h e n  V.W.  t o l d  h i m  t h a t  
s he h a d  s e e n  a m o v i n g  v a n  t h e r e  r e c e n t l y ,
J u n e b y  a s k e d  to u s e  V . W . ' s  p h o n e ;  V.W. 
a l l o w e d  h i m  to en t e r .  A f t e r  an 
u n s u c c e s s f u l  a t t e m p t  to c a l l  a m o v i n g  
c o m p a n y ,  J u n e b y  a b r u p t l y  a t t a c k e d  V.W. He 
b o a t  he r r e p e a t e d l y  a b o u t  the f a c t  a n d  
r i b s  w i t h  his fist, then  he t w i s t e d  h e r  
a r m  and d r a g g e d  he d o w n  a c o r r i d o r  i n t o  a 
b a t h r o o m .  Th er e,  J u n e b y  f o r c e d  V.W. i nt o 
s u b m i s s i o n  by c h o k i n g  her. He  f o r c i b l y  
p r e s s e d  he r t h r o a t  a g a i n s t  a c l o t h e s  
dr y e r ,  c a u s i n g  V.W. to l o o s e  h e r  b r e a t h  
for a s h o r t  time. A t this p o i n t ,  V.W. d i d 
n o t  k n o w  w h y  J u n e b y  w a s  a t t a c k i n g  her.
S h e  t h o u g h t  that  he w a s  t r y i n g  to k i l l  
her. S u d d e n l y ,  J u n e b y  c e a s e d  clicking h i s  
v i c t i m ;  he c o m m a n d e d  he r to u n d r e s s  a n d 
t h e n  p r o c e e d e d  to  r a p e  her. Th e  
p h o t o g r a p h s  of  V.W. s h o w  t h a t  h e r  fa ce  
b r u i s e d  a nd  s w o l l e n  f o l l o w i n g  t h i s  
i n c i d e n t .  In a d d i t i o n ,  V.W. s t a t e d  t h a t  
h e r  r i b s  w e r e  b a d l y  b r u i s e d .  T h e s e  
i n j u r i e s  w e r e  t r e a t e d  bv a p h y s i c i a n  a f t e r  
th e i n c i d e n t ,  b u t  V.W. w a s  n o t  
h o s p i t a l i z e d .  A l t h o u g h  V.W. e x p e r i e n c e  
c o n s i d e r a b l e  p a i n  and d i s c o m f o r t  for 
s e v e r a l  we e ks , she s u f f e r e d  n o  p e r m a n e n t  
d i s f i g u r e m e n t  of p h y s i c a l  i m p a i r m e n t .

J u n e b y  d o e s  no t c o n t e s t  the f a c t  t h a t  V.W. 
s u s t a i n e d  p h y s i c a l  i n j u r y  w i t h i n  the 
d e f i n i t i o n  of AS 1 2 . 5 5 . 1 5 5 ( c ) ( 1 ) ;  he d o es , 
h o w e v e r ,  q u e s t i o n  the a m o u n t  of w e i g h t  
t h a t  s h o u l d  p r o p e r l v  bo a s s i g n e d  to t h i s  
a g g r a v a t i n g  f a c t o r  in a d j u s t i n g  the 
p r e s u m p t i v e  s e n t e n c e  of 10 y e a r s  c a l l e d  
for by A S  12. 5 5 . 1 2 5 (c) (2) .

F o l l o w i n g  t h a t  s u m m a r y  of th e f a c t s  o f  the 
rape, t h e  C o u r t  o f  A p p e a l s  s t a t e d  t h a t  i n c r e a s e s  of 
p r e s u m p t i v e  t e r m s  s h o u l d  not. b e  an " a u t o m a t i c  
c o n s e q u e n c e "  w h e n  the a g g r a v a t i n g  f a c t o r  is p r o v e d .
T h e c o u r t  p o i n t s  out, at p a g e  22, t h a t  s u b s e c t i o n s  
(c)(d) of 125 s t a t e  th at  the a g g r a v a t i n g  m i t i g a t i n g
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f a c t o r s  " s h a l 1 ho  c o n s i d e r e d  b y the s e n t e n c i n g  c o u r t  
a nd m a v  a g g r a v a t e  lor m i t i g a t e ]  t h e  p r e s u m p t i v e  
t e r m s "  e s t a b l i s h e d  b y  law. [ E m p h a s i s  a d d e d  in t h e 
o p i n i o n ] .

On the n e x t  s e v e r a l  p a g e s  th e  c o u r t  d i s c u s s e s  
the fact  that i n j u r y  is a c o m m o n  e l e m e n t  o f rape, 
a n d  t h a t  less w e i g h t  s h o u l d  b e g i v e n  to r e l a t i v e l y  
m i n o r  i n j u r i e s .  S p e c i f i c a l l y ,  the  c o u r t  s t a t e d  at  
p a g e  2 4 that

We  w o u l d  bo b l i n d i n g  o u r s e l v e s  to 
r e a l i t y  if we  d i d  no t r e c o g n i z e  that, in 
m o s t  c a s e s  i n v o l v i n g  r ap e,  or  s e x u a l  
a s s a u l t  in th e F i r s t  D e g r e e  u n d e r  AS
1 1 . 4 1 . 4 1 0 ( a ) ( 1 )  a c t u a l  or  t h r c a t e n d  and 
v i o l e n c e  w i l l  be  i n v o l v e d  a n d  the v i c t i m  
w i l l  s u f f e r  at l e a s t  s o m e  le vel  of 
p h y s i c a l  i n j u r y  o r  d i s c o m f o r t .  The  us e of 
force in the a f f l i c t i o n  of at l ea st  some  
p h y s i c a l  i n j u r y  to the v i c t i m  arc, 
r e a l i s t i c a l l y ,  c h a r a c t e r i s t i c  of the c r i m e  
of rape. I n d e e d ,  it is t he p r e v a i l ing 
v iew th a t ra p e is p r i m a r  i ly a c r i m e  o f 
v i o l e n c e , as d i s t i n g u T s h e d  from  a s e x u a l  
o f f e n s e . . .as w i t h  al l  o t h e r p r e s u m p t ive
s e n t e n c es,  th e H ) - y e a r jor c s u m p t i v e  t e r m
for f i r s t d e g r e e _ s c x u a 1 a s s a u l t  w a s m e a n t 
by th e l e g i s 1 a t u ve __to be a p p r o p r i a t e in
the m a jo r i t y  of  c a s e s  th o s e  c a s e s
in v o l v i n g  c o n d u c t  t h a t  is c h a r a c t e r i s t i c  
of the o f f e n s e  o f  ra p e  a n d _ft f al l s int o 
the m i d d l e - g r o u n d  b e t w e e n th e m o s t  s e r i ou s
a n d l e a s t  s e r i o u s e x t r e m e s  for t h e
o f f e n s e . Tt must, t h e r e f o r e  bo r e c o g n i z e d  
that t h i s  p r e s u m p t i v e  t e r m  t ak es  into 
a c c o u n t  t h e  h i g h  p o t e n t i a l  for Dio u s e  of 
v i o l e n c e  an d  the l i k e l i h o o d  of some
p h y s i c a l  i n j u r y  a n d  f ir st  d e g r e e  se x u a l  
a s s a u l t s  f a l l i n g  w i t h i n  Die d e f i n i t i o n  of 
AS 1 1 . 4 1 . 4 1 0 ( a ) (1).

W h e r e ,  as h e r o ,  v i o l e n c e  an d  i n j u r y  
ar e c h a r a c t e r i s t i c  o f  the d e f e n s e  d e f i n e d  
by s t a t u t e ,  the  m e r e  fact that o f so me  
p h y s i c a l  i n j u r y  to t h e  v i c t i m  as a r e s u l t  
of d e f e n d a n t ' s  c o n d u c t ,  t h o u g h  t e c h n i c a l l y  
an a g g r a v a t i n g  f a c t o r  u n d e r
AS  1 2 . 5 5 . 1 5 5 ( c ) ( 1 ) ,  wi ll  n o t  j u s t i f y  a
s i g n i f i c a n t  i n c r e a s e  in th e  p r e s u m p t i v e  
term. T h u s ,  w h e n  a c h a r g e  of sexual
a s s a u l t  in the f i r s t  d e g r e e  is b a s e d  u p o n



-

th e t h o o r v  of  r a p e  u n d e r  s u b - s e c t i o n
(a)(1) o f  A S  1 1 . 4 1 . 4 1 0 ,  in o r d e r  to 
j u s t i f y  a s u b s t a n t i a l  i n c r e a s e  to 
p r e s u m p t i v e  t e r m s ,  the p r o s e c u t i o n  m u s t  
b e a r  t h e  b u r d e n  m a k i n g  it c l e a r  c o n v i n c i n g  
s h o w i n g  th e  i n j u r i e s  w h o r e  u n u s u a l  a n d  
u n c h a r a c t e r i s t i c a l l v  s e v e r e .

On p a g e  25, t h e  C o u r t  of A p p e a l s  n o t e s  t h a t  it d o e s  n o t  
b e l i e v e  th a t the  p h y s i c a l  i n j u r i e s  i n f l i c t e d  b v  J u n e b y  c o u l d  
a p p r o a c h  the d e f i n i t i o n  of  " s e r i o u s  p h y s i c a l  i n j u r y  at  
A S  11 .81 . 900 (49)." A l s o  t h e y  s t a te  t h a t  " N o r  d o  w e  t h i n k  
th a t t h e s e  i n j u r i e s  -- t h o u g h  p e r h a p s  m o r e  s e v e r e  t h a n  t h o s e  
in m a n y  c a s e s  -- a r e  h i g h l y  u n c h a r a c t e r i s t i c  o f  i n j u r i e s  al l 
too f r e q u e n t l y  s u f f e r e d  b y  r a p e  v i c t i m s .  A c c o r d i n g l y ,  w e  d o  
n o t  b e l i e v e  t h a t  t h o s e  i n j u r i e s ,  s t a n d i n g  a l o n e ,  w o u l d  
j u s t i f y  a s u b s t a n t i a l  i n c r e a s e  in J u n e b y * s  p r e s u m p t i v e  

t e r m . "

O n p a g e  27 
a g g r a v a t i n g  f a c t o r  
w a s  c o n s i d e r e d  by 
the c o u r t  s t a t e d  
AS 12.55. 155 (c) (2) 
w h i c h  p a i n  -- w h e t h e r

t h e  C o u r t  of 
of " m a n i f e s t e d

A p p e a l s  c o n s i d e r s  the 
d e l i b e r a t e  c r u e l t y "  t h a t

th e  S u p e r i o r  C o u r t  Jud ge,  
t h a t  " d e l i b e r a t e  c r u e l t y , "  
" . . . m u s t  be  r e s t r i c t e d  to 

p h y s i c a l ,  p s y c h o l o g i c a l
an e n d inis i n f l i c t e d  g r a t u i t o u s l y  or as 

.When t h i s  d e f i n i t i o n  is a p p l i e d  to the p r e s e n t  
b e l i e v e  th at  it is q u e s t i o n a b l e  w h e t h e r  the
c o n s i d e r e d  by the s e n t e n c i n g  j udg e w o u l d  p r o p e r l y  
the c o n c l u s i o n  t h a t  the i n j u r i e s  s u f f e r e d  b y V.W. 
fr o m d e l i b e r a t e  c r u e l t y  o n  J u n e b y ' s  p a r t . "  O n t h a t  
t h e y  r e m a n d e d  t h e  c a s e  to the s e n t e n c i n g  j u d g e  for a
d e c i s i o n  as to w h e t h e r  d e l i b e r a t e  c r u e l t y  ha d  b e e n  sh ow n ,
a l t h o u g h  he h a d  a p p a r e n t l y  found it w a s  t h e r e  in the
o r i g i n a l  s e n t e n c i n g .

S p e c i f i c a l l y , 
as u s e d  in 

i n s t a n c e s  in 
o r  e m o t i o n a l  

i t s e l f . " 
c a s e ,  we  
e v i d e n c e  
le a J to 

r e s u l t e d  
m a t t e r ,

At p a g e  28, t h e  c o u r t  •ans.idors the q u e s t i o n  as to 
w h e t h e r  th is  p a r t i c u l a r  ra pe  vas " a m o n g  the m o s t  s e r i o u s  
c o n d u c t  i n v o l v e d  in the d e f i n i t i o n  of ra pe. " If t h i s  w e r e  
the c ase , t h i s  w o u l d  fal l in a g g r a v a t i n g  faetoi. (10) u n d e r  
1 2 . 5 5 . 1 5 5 ( c ) .  T h e  c o u r t  c o n c l u d e d  tha t the e v i d e n c e  s h o w e d  
that t h i s  ra p e w a s  no t  a m o n g  the m o s t  s e r i o u s  fo r  rape. T h e  
S u p e r i o r  Court J u d g e  h a d  c o n c l u d e d  that, s i n c e  t h i s  w a s  ra pe  
u n d e r  (a)(1) o f  A S  1 1 . 4 1 . 4 1 0 ,  th a t t h i s  w a s  the  m o s t  s e r i o u s  
of the four t y p e s  l i s t e d  u n d e r  410. T h e  o t h e r s  ar e 
b a s i c a l l y  (1) a t t e m p t e d  s e x u a l  p e n e t r a t i o n  w i t h  s e r i o u s  
r e s u l t i n g  in j u r y ,  (2) s t a t u t o r y  rape, an d (3) a f o r m  of  
incest. Th e  C o u r t  of A p p e a l s  found t h a t
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.. .th e g r o u p i n g  of  t h o s e  fo ur  s e p a r a t e  a c t s  of 
c o n d u c t  t o g e t h e r  u n d e r  t h e  s a m e  c r i m i n a l  h e a d i n g  
(Sexual A s s a u l t  in the F i r s t  D e g r e e ] ,  w i t h  
i d e n t i c a l  c l a s s i f i c a t i o n s  as c l a s s  A f e l o n i e s  is a 
f o r c e f u l  i n d i c a t i o n  o f  t h e l e g i s l a t u r e 1s
c o n c l u s i o n  t h at al l f o u r s u b - p a r a g r a p h s  w e r e  m e a n t
to be v i e w e d  a s i n v o l vi ng e q u a 1 ly s e r i ous
c o n d u c t ." [ e m p h a s i s  a d d e d ] .

T h e  C o u r t  of A p p e a l s  n o t e d  t h a t  the  S u p e r i o r  C o u r t  
.fudge s a i d  th a t he w o u l d  s t i l l  f i n d  t h i s  r a p e  to be w i t h i n  
t h e  m o s t  s e r i o u s  if h i s  i n t e r p r e t a t i o n  o f the s t a t u t e  w a s  
i n c o r r e c t .  He had  e m p h a s i z e d  t h a t  t h e r e  w a s  no p r i o r  
c o n t a c t  w i t h  the v i c t i m ,  the r a p e  w a s  c o m m i t t e e  in V . W . ' s  
o w n  home; t h a t  he f o un d d e l i b e r a t e  c r u e l t y  in the i n j u r i e s  
i n f l i c t e d  u p o n  V.W.; J u n e b y  d i d  n o t  t e r m i n a t e  his r a p e  of 
V.W. v o l u n t a r i l y ,  bu t  fled w h e n  lie h e a r d  a n o t h e r  p e r s o n  
k n o c k  on the door. In r e s p o n s e  to this, the C o u r t  of
A p p e a l s  said that

We b e l i e v e  th at  the v a r i o u s  f a c t o r s  a r t i c u l a t e d  bv 
J u d g e  Van H o o m i s s o n  a r e  not_ s u f f i c i e n t  to s u p p o r t  
a findin g, bv c l e a r  a n d  c o n v i n c i n g  e v i d e n c e ,  that 
J u n e b y ' s  c o n d u c t  w a s  a m o n g  th e m o s t  s e r i o u s
i n c l u d e d  in the d e f i n i t i o n  o f  the o f f e n s e  w i t h
w h i c h  he w a s  c h a r g e d . "  ( E m p h a s i s  a dd ed] .

On  p a ge s 31 and 33 the C o u r t  o f  A p p e a l s  w h i s k s  a w a y  the 
S u p e r i o r  C o u r t ' s  e m p h a s i s  on  the fact t h a t  the ra p e w a s
c o m m i t t e d  in V . W . ' s  o w n  h o m e  by  n o t i n g  th at  J u n e b y  w a s  
.separately c h a r g e d  w i t h  a n d  c o n v i c t e d  of b u r g l a r y ,  an d  that 
t h e c o u r t  i m p o s e d  a s e p a r a t e  s e n t e n c e  for the b u r g l a r y .  
O d d l y  e no ugh , the C o u r t  of A p p e a l s  i gn or e d the fact tha t 
t h a t  s e n t e n c e  wa s  m a d e  c o n c u r r e n t  by the .Superior C o u r t  
J u d g e ,  ( p os si bl y b e c a u s e  of h i s  eonoei ri o v e r  the "s in gl e,  
c o n t i n u o u s  c r i m i n a l  e p i s o d e "  f a c t o r ) .  In fact, the C o u r t  of 
A p p e a l s  ev en  w e n t  so far as to s ta t e :

J u n e b y  ha d t h u s  b e e n  s e p a r a t e l y  p u n i s h e d  for his 
act of viola! ing V . W . ' s  p r i v a c y  by e n t e r i n g  her  
home. (F.mphns is a d d e d ) .  P a g o  32.

T h u s ,  t. e C o u r t  of A p p e a l s  c o n s i d e r s  th at  t h i s  r a p i s t  w a s  
" p u n i s h e d "  by b e i n g  s e p a r a t e l y  c o n v i c t e d  for b u r g l a r y ,  
a l t h o u g h  e v e n  a s i x t h  g r a d e r  c o u l d  tell by  the w o r d s  
c o n c u r r e n t s c n t o n c i n o  ' that  t h e r e  w a s  no a d d i t i o n a l  
p u n i s h m e n t  for the b u . g l a r y .

O n  p a g e  35, he c o ur t sl a t e d :

On b a l a n c e ,  c o n s i d e r a t i o n  of  the t o t a l i t y  o f  the 
c i r c u m s t a n c e s  of t h i s  o f f e n s e  l e a v e s  us w i t h  the a firm  
i m p r e s s i o n  that, b u t  for the i n j u r i e s  i n f l i c t e d  u p o n
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J u n e b y ' s  vi c t i m ,  t h i s  c r i m e  m a v  r e a s o n a b l y  be  
c o n s i d e r e d  to fall  far c l o s e r  to  th e m i d d l e  g r o u n d ,  o r  
n o rm , o f  c o n d u c t  for the o f f e n s e  c h a r g e d  t h a n  to e i t h e r  
the m o s t  s e r i o u s  or l e a s t  s e r i o u s  e x t r e m e  [ s e t t i n g  the 
s t a g e  for the 10 y e a r  p r e s u m p t i v e  s e n t e n c e ] .

C o n s i d e r i n g  th e f a c t o r s  b r i e f l y  s u m m a r i z e d  h e re , and  o t h e r s  
s t a t e d  m o r e  s p e c i f i c a l l y  in t h e  o p i n i o n ,  the s e n t e n c e  wa s  
v a c a t e d  a n d  th e  c a s e  r e m a n d e d  to the  S u p e r i o r  C o u r t  for 
r e s e n t e n c i n g .  In a d d i t i o n  to the f a c t o r s  n o t e d  ab o v e ,  The  
C o u r t  of  A p p e a l s  o n p a g e  39 c o m m e n t s  o n  th e " m i t i g a t i n g  
f a c t o r "  in th e  s e n t e n c i n g  t h a t  J u n e b y ' s  p r i o r  f el o n y  
c o n v i c t i o n  w a s  for "an o f f e n s e  [grand l a r c e n y ]  of a less 
s e r i o u s  c l a s s  t h a n  hi s  p r e s e n t  o f f e n s e , "  per  
AS 12. 55. 155 (d) (8 ) . In r e f e r e n c e  to t h a t  f a c t o r ,  as w e l l  as 
o t h e r s  c o v e r e d ,  the C o u r t  m a d e  it c l e a r  t h a t  u p o n  the 
r e m a n d ,  J u d g e  Van H o o m i s s i o n  s h o u l d  m a k e  f i n d i n g s  o n  the 
f. c t o r s  an d  a g g r a v a t i o n  in m i t i g a t i o n  " w i t h  s p e c i f i c i t y . "  
T h i s  m a y  m e a n  that, i n d e e d ,  it w o u l d  b e  a f a c t o r  to 
m i t i g a t e ,  or  r e d u c e  the p r e s u m p t i v e  t e r m  for J u n e b y  t h a t  his 
p r i o r  f e l o n y  w a s  for a les s s e r i o u s  c r i m e .  S o m e  p e r s o n s  
h a v e  r e f e r r e d  to t hi s f a c t o r  o f  m i t i g a t i o n  as a " r e w a r d  for 
m o v i n g  u p  f r o m  one level o f f e l o n y  to a n o t h e r . "
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