


by Bill White

Ttmes Juneau Bureau , .

Juneau — It’s being labeled a dog
bill.

The measure would make it a
crime carrying a jail term of up to a
year for kicking or otherwise strik-
ing a police dog thatis acting in the
line of duty.

That short provision in the seven-
page bill that makes dozens of major
changes in the state’s criminal code
dominated conversations about the
measure before the House Judiciary
Committee took it up Thursday af-
ternoon. . ,

One wag asked, “Who would
strike a police dog? That would be
suicide.” -

Committee Chairwoman Ramona
Barnes, R-Anchorage, said the dog
provision was inserted at the urging
of Anchorage police office » They
apparently say their dogs are often
victims of unprovoked attacks.

The rest of the bill has become
part of a law-and-order package
going through the Legislature. At the
Law Depatment’s request, It would
toughen dozens of areas of the crimi-
nal code, written in 1978, and it
makes other changes suggested by
the cdmmilttee staff. The measure
curries the resounding endorsement
of the state Department of Law —
except for the police dog section —
and is backed by the governor.

But Rep. Chuck Anderson,
former chief of the Anchorage police
department, iias reservations about
the proposal. The Anchorage Repub-
lican questioned if the bill Is too
sweeping In scope. Some lawmakers
will object to some provisions of the
bill, and that could Ire enough to kill
It, good provisions and all, he said.

A former police chief In Anchor-
age und one of the strongest tough-
on-crime  lawmakers,  Anderson
culled the proposal n “Christmas
tree” bill diat i.af a lot of unrelated
change nungon it

Ba.ry Stem, an assistunt attor-
ney general, said the Senate had be-
fore it a similar bill But that mea-
sure was stripped to half its original

size in part to make it more appeal-
ing to the full Senate. The senior
chamber should take up its bill
today. '

*Stem said the measure stems
from the Law Departmem's bi-
annual review of the code.

Besides the dog section, the de-
partment considers as unneeded a
provision that makes it a special
crime carrying a jail term of up to 1C
years to injure a police officer, Stem
said. Peace Officers already are cov-
ered underassault laws, he said.

But Anderson expressed dismay
at this position.

"1’'m really kind of surprised the
Department of Law, the highest law
enforcement agency in the state,
would oppose this provision,” he
said.

Stem answered that the section
would be acceptable if it stated the
officer was seriously injured.

He also noted that at least one
provision of the bill carries with it a
multimillion dollar cost to the state.
That section would raise the stand-
ard sentence for clnss A felonies —
attempted kidnapping or murder,
manslaughter and some sexual as-
saults — to eight years from six
years. . . .

Other sections of the proposal In-

. elude:

— Making sentences consecutive
if the defendant is convicted on sepa-
rate offenses or if he commits differ-
ent crimes in the same criminal epi-
sode.

— Letting a judge lower a sen-
tence only within 60 days the first
sentencing. The present luw lets u
judge reduce a sentence any time.

— Letting judges consider oefore
sentencing past crimes by a defend-
ant if those cases were closed in the
previous 10 years. Present law says
seven years.

— Letting judges consider ju-
venile records when passjng sen-
tences.

— Making a defendant who pleads
insanity prove his case, not the pros-
ecutor disprove it.

Session limit
plan stalled again

Aitoclaled Pm a
Juneau — A resolution calling for
a statewide ballot on whether the
length of legislative sessions should
be constitutionally limited was back
in the Senate Transporatlon Com-
Thursdav - nnd_ nnnnrentlu

with the House on other legislation.
Transportation Committee Chair-
man Bill Ray, D-Juneau, asked that
the bill be returned to his committee
to revise a substitute to a House-

ﬁassed resolution approved the day
ofnrfl-miirK fnihn Uauoali

Melting snow appears as
iers hanging from an

kell Creek near Stuckagain
sure sign that spring ison i
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An Anchorage Superior Court judge Friday
sentenced rapist Joseph Contreras to three
consecutive jail terms that will Iteep the 33-
year-old escape artist behind bars until he is
well past 50 years of age.

In a courtroom bristling with extra securi-
ty, Judge Douglas Serdahely sentenced Con-
treras to 15 years for robbing, assaulting and
terrorizing an Anchorage couple in August,
1980. Contreras also drew terms of six years
each for two short-lived escape attempts. The
convict also is known as David Ziegler.

In a court appearance last year, Contreras
leaped over the defense table and dashed
through the judge’s exit door, leading troopers
on a two-block chase until be' was recaptured.

Ketchikan District Attorney Mary Ann
Henry, who handled the prosecution, ap-
peared for the state and asked for a 48-year
sentence, "lie tauV.led the victims and he put
them through an extended period of terror."
Henra/ said as both victims listened from the
rear of the courtroom.

According to testimony at bis July trial,
Contreras broke into the couple’s apartment
and waited until they returned from a night of
dancing. He met them at the door, his face
hidden behind a ski mask and a pistol in bis
hands. Contreras sexually assaul.ed the wom-
an and threatened to Kill the man, holding the
gun to his head and telling him, "You're
about three eighths inches from death. You
have two seconds to live.”

The man eventually wrested the gun from
Contreras, sustaining a minur gunshot wound
In the process.
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An Alaska stato troopor oscorts convlictod
p-st Joseph Confreres from court Friday.

ISI qgis 33-year term

( Conlinued Ironi Page C-t _

escape convictions to almost
double Contreras' jail time by
imposing the maximum six-
ear sentence for each of the
WO counts.

Under the state's presump-
tive sentencing for felons
with prior convictions, Con-
t:"ras will have to serve
tl.ree-rjuarters of Ids sentence,
or nearly 21 years, behind
bars before becoming eligible
for parole. "It Is clear hat
Mr. Contreras Is going to in; a
ir.iddi aged man before he
ggieds daylight again," McGee

Everyone who entered Hie
fouitli-floor courtroom for

“fenriini *'e el

Friday's sentence bearing wa
met at the door by two sccuri
ty guards who ran metal dc
tectors over each person’;
body and searched pocket
hooks and briefcases.

Inside the courtroom, one
uniformed and three plain
clothes Ali’ ka State Troopers
watched the slight, shackled
defendant throughout the pro-
ceeding.

Contreras, who has three
felony convictions in other
states, still face trial for
kidnapping, rape and assault
of another Anchorage couple.
That trial has been held up
pending the outcome of a le-
gal dispute over the admissi-
bility of evidence from pre-
viously hypnotized witnesses. /



ANALYSIS OF THE DECISION IN
JUHKBY V. STATE, Opinion No. 72
(Alaska Court of Appeals, March 11, 1982)

In this sentence appeal ~case, Juneby had plead no
contest to burglary in the First Degree, a class B felony
and Sexual Assault in the First Degree [HEREAFTER REFERRED
TO AS RAPE],a class A felony. The maximum penalties
provided by statutes were 10 years for Burglary and 20 years
for Rape. However, the presumptive sentence for the Rape
was 10 years, since this was considered a "second felony
conviction™ on Juneby. He had been <convicted earlier of
Grand Larceny.

The Superior Court Judge sentenced Juneby to 8 years
for the Burglary and 20 years for Rape. The two sentences
were made concurrent, leaving Juneby with one 20 vyear

sentence, which would 1interpret to 15 year under the "good
time" statutes.

The pertinent factors for the actual sentencing were:

1. Even though Juneby was convicted of both burglary
and rape, the two crimes were considered to have arisen
"out of a single continuous criminal =episode during
which there was no substantial change 1in the nature of
the criminal objective..." AS 12.55.145(a)(3).
Accordingly, the conviction for the burglary could not
be considered as a second felony, subjecting Junebv to
treatment as a third felony for the rape. The Court of
Appeals at footnote 3, page 3 indicates that the judge
could have sentenced eonseculLivolv for the burglary and

rape, under provisions of AS 12.55.025(a). However,
this is subject to question, upon a careful reading of
both 025 and 125. In any event., the trial judge having

already made those .sentences concurrent, can not go
back and change that upon the reman from the Court of
Appeals.

2. The Superior Court Judge increased the rape
sentence from the 10 year presumptive to the 20 year
maximum on the basis of "aggravating factors" presented
by the District Attorney. Those were under attack 1in
the sentence appeal by the defense, and ultimately the
Court of Appeals reversed on the basis of the findings
as to some of the aggravating factors.



Page

21

of the Opinion give the statement of the victinm

to ve details of the rape:

rape,

The

VoW, (THE VICTIM]"s statements indicated
that Juneby had knocked at her door and
asked about a former girlfriend of his who
lived next door. When V.W. told him that
she had seen a moving van there recently,
Juneby asked to use V.W."s phone; V.W.
allowed him to enter. After an
unsuccessful attempt to call a moving
company, Juneby abruptly attacked V.W. He
boat her repeatedly about the fact and
ribs with his fist, then he twisted her
arm and dragged he down a corridor into a
bathroom. There, Juneby forced V.W. into
submission by choking her. He forcibly
pressed her throat against a clothes
dryer, causing V.W. to 1loose her breath
for a short time. At this point, V.W. did
not know why Juneby was attacking her.
She thought that he was trying to kill

her. Suddenly, Juneby ceased clicking his
victim; he commanded her to undress and
then proceeded to rape her. The
photographs of V.W. show that her face

bruised and swollen following this
incident. In addition, V.W. stated that
her ribs were badly bruised. These
injuries were treated bv a physician after
the incident, but V._oW. was not
hospitalized. Although V.W. experience

considerable pain and discomfort for
several weeks, she suffered no permanent
disfigurement of physical impairment.

Juneby does not contest the fact that V.W.
sustained physical injury within the
definition of AS 12.55.155(c)(1); he does,
however, question the amount of weight
that should properlv bo assigned to this
aggravating factor in adjusting the
presumptive sentence of 10 years called
for by AS 12.55.125(c) (2) .

Following that summary of the facts of the

the Court of Appeals stated that increases of
presumptive terms should not. be an "automatic
consequence”™ when the aggravating factor 1is proved.

(c)(d)

court points out, at page 22, that subsections
of 125 state that the aggravating mitigating

as



factors "shall ho considered by the sentencing court
and mav aggravate lor mitigate] the presumptive
terms"” established by law. [Emphasis added 1in the
opinion].

On the next several pages the court discusses
the fact that 1injury 1is a common element of rape,
and that less weight should be given to relatively
minor injuries. Specifically, the court stated at
page 24 that

We would bo blinding ourselves to
reality if we did not recognize that, 1in
most cases involving rape, or sexual
assault in the First Degree under AS
11.41.410(a) (1) actual or thrcatend and
violence will be 1involved and the victinm
will suffer at least some level of
physical injury or discomfort. The use of
force in the affliction of at least some
physical injury to the victim arc,
realistically, characteristic of the crime
of rape. Indeed, it is the prevailing
view that vrape is primarily a crime of
violence, as distinguTshed from a sexual
offense...as with all other presumptive
sentences, the H)-year jJorcsumptive term
for first degree_scxual assault was meant
by the legislatuve to be appropriate in
the majority of cases those cases
involving conduct that 1is characteristic
of the offense of rape and _ft falls into
the middle-ground between the most serious
and least serious extremes for the
offense. Tt must, therefore bo recognized
that this presumptive term takes into
account the high potential for Dio use of
violence and the likelihood of some
physical injury and first degree sexual
assaults falling within Die definition of
AS 11.41.410(a) (1).

Where, as hero, violence and 1injury
are characteristic of the defense defined
by statute, the mere fact that of some
physical injury to the victim as a result
of defendant®s conduct, though technically
an aggravating factor under
AS 12.55.155(c) (1), will notjustify a
significant increase in the presumptive
term. Thus, when a <charge of sexual
assault in the first degree 1is based upon



the thoorv of rape under sub-section
() of AS 11.41.410, in order to
justify a substantial increase to
presumptive terms, the prosecution must
bear the burden making it clear convincing
showing the injuries whore unusual and
uncharacteristicallv severe.

On page 25, the Court of Appeals notes that it does not
believe that the physical injuries inflicted bv Juneby could
approach the definition of ‘"serious physical injury at
AS 11 .81 .900 (49)." Also they state that "Nor do we think
that these injuries -- though perhaps more severe than those
in many cases -- are highly uncharacteristic of injuries all
too frequently suffered by rape victims. Accordingly, we do
not believe that those injuries, standing alone, would
justify a substantial increase in Juneby*s presumptive
term."

On page 27 the Court of Appeals considers the
aggravating factor of "manifested deliberate cruelty” that

was considered by the Superior Court Judge, Specifically,
the court stated that "deliberate <cruelty,” as used in
AS 12.55. 155 (c) (2) "...must be restricted to 1instances in
which pain -- whether physical, psychological or emotional

is inflicted gratuitously or as an end in itself."”
.When this definition 1is applied to the present case, we
believe that it is questionable whether the evidence
considered by the sentencing judge would properly lealJ to
the conclusion that the injuries suffered by V.W. resulted
from deliberate cruelty on Juneby®s part.” On that matter,
they remanded the <case to the sentencing judge for a
decision as to whether deliberate cruelty had been shown,
although he had apparently found it was there in the
original sentencing.

At page 28, the court eans.idors the question as to
whether this particular vrape vas '"among the most serious
conduct involved 1in the definition of rape." If this were
the case, this would fall 1in aggravating faetoi. (10) wunder
12.55.155(c). The court concluded that the evidence showed
that this rape was not among the most serious for rape. The
Superior Court Judge had concluded that, since this was rape
under (a)(l) of AS 11.41.410, that this was the most serious
of the four types listed wunder 410. The others are
basically (1) attempted sexual penetration with serious
resulting 1injury, (2) statutory vrape, and (3) a form of
incest. The Court of Appeals found that

BOBSaUH(ttBi



...the grouping of those four separate acts of
conduct together under the same criminal heading
(Sexual Assault in the First Degree], with
identical classifications as class A felonies 1is a

forceful indication of the legislaturels
conclusion that all four sub-paragraphs were meant
to be viewed as involvi ng equally serious
conduct." [emphasis added].

The Court of Appeals noted that the Superior Court
.fudge said that he would still find this rape to be within
the most serious if his interpretation of the statute was
incorrect. He had emphasized that there was no prior
contact with the victim, the rape was committee in V.W."s
own home; that he found deliberate cruelty 1in the 1injuries
inflicted upon V.W.; Juneby did not terminate his rape of
V.W. wvoluntarily, but fled when Jlie heard another person
knock on the door. In response to this, the Court of
Appeals said that

We believe that the various factors articulated bv
Judge Van Hoomisson are not sufficient to support
a finding, bv clear and convincing evidence, that
Juneby®s conduct was among the most serious
included 1in the definition of the offense with
which he was charged." (Emphasis added].

On pages 31 and 33 the Court of Appeals whisks away the
Superior Court®"s emphasis on the fact that the rape was
committed in V.W."s own home by noting that Juneby was
.separately charged with and convicted of burglary, and that
the <court 1imposed a separate sentence for the burglary.
0ddly enough, the Court of Appeals ignored the fact that
that sentence was made <concurrent by the .Superior Court
Judge, (possibly because of his eonoei n over the "single,
continuous criminal episode" factor). In fact, the Court of
Appeals even went so far as to state:

Juneby had thus been separately punished for his
act of viola! ing V.W."s privacy by entering her
home. (F.mphns is added). Pago 32.

Thus, t.e Court of Appeals considers that this rapist was
"punished"” by being separately convicted for burglary,
although even a sixth grader could tell by the words
concurrent scntoncino *  that there was no additional
punishment for the bu.glary.

On page 35, he court slated:
On balance, consideration of the totality of the

circumstances of this offense leaves us with the a firm
impression that, but for the injuries inflicted upon

iKa Im\V—



Juneby”®s victim, this crime mav reasonably be
considered to fall far closer to the middle ground, or
norm, of conduct for the offense charged than to either
the most serious or least serious extreme [setting the
stage for the 10 year presumptive sentence].

Considering the factors briefly summarized here, and others
stated more specifically in the opinion, the sentence was
vacated and the case remanded to the Superior Court for

resentencing. In addition to the factors noted above, The
Court of Appeals on page 39 comments on the "mitigating
factor” in the sentencing that Juneby®s prior felony
conviction was for "an offense [grand larceny] of a less
serious class than his present offense,"” per

AS 12.55. 155 () (8). In reference to that factor, as well as
others ~covered, the Court made it clear that wupon the
remand, Judge Van Hoomission should make findings on the
f. ctors and aggravation in mitigation "with specificity."”

This may mean that, indeed, it would be a factor to
mitigate, or reduce the presumptive term for Juneby that his
prior felony was for a less serious crime. Some persons

have referred to this factor of mitigation as a "reward for
moving up from one level of felony to another.™
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