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[laska Psychiatric Institute of- 
[is said six months ago that 
rles Louman Meach III, 

;ed with killing four teen- 
Monday, was mentally pre- 
to return to society. They 

jmmerided his discharge, 
(uperior Court Judge Ralph 
Idy refused to go that far. Pat 
|.May, in the absence of opposi- 

from the slate district attor- 
J he had agreed to gradually in- 
|s e  Meach’s involvement in the 
|munity.
leach was on a 10-hour work- 
rse pass from tint institute at 

jim eof the killings.
Ie had been in sta te  custody 

1973, when he was found not 
ky by reason of insanity for kill- 
j Robert Alexander Johnson at 
jthquake Park in Anchorage, 

district attorney character­

killer ‘cured’
ized that crim e as "a  brutal and 
unprovoked a ttack .”

The API recommendation for 
discharge cam e after staff a t the 
Institute found Meach “ to be cured 
of hts mental defect and an appro­
priate candidate for adm inistra­
tive discharge.” said documents 
filed in support of the Dec. 11,1981, 
motion.

API superintendent Harold 
Conrad said today Meach showed 
no signs of psychosis during 
evaluations by at least four psychi­
a tris ts  in the past year.

“This institute is small enough 
that any recurrence of psychosis 
would have been observed," Con­
rad said.

"You don’t have to be psychotic 
to engage in criminal activity."

Meach's integration into the 
community began last spring, fol­
lowing recommendations from 
API and lacking opposition from 
the sta te  District Attorney. On

May 4, 1981, Moody had granted 
Meach “ unescorted ground privi-t 
leges" on the API campus.

Three months later, on July 31,} 
Moody — again a t the request of, 
API — granted permission for 
Meach to participate in a work-re- 
Isase program . The district a tto r­
ney did not oppose that request 
either. A psychiatrist for the state 
also had recommended restricted 
freedom.

Meach, 34, has spent the nine 
years since the m urder of Johnson 
in sta te  custody.

He was found not guilty by rea­
son of insanity in October 1973 by 
Superior Court Judge C. J . Occhl- 
pinM, now retired, and sent to Atas­
cadero State Hospital in Atasca­
dero, Calif. All Alaskans judged 
crim inally insane were housed at 
the facility at that time.

In February 1975, Atascadero 
officials said Meach was in a 
sexual reorientation program  and

was "gaining more from group 
therapy because he is becoming 
m ore specific and less vague . . . 
Mr. Meach has recently become 
involved in a  re-motivation proj­
ect. His attitude towards trea t­
ment rem ains positive."

Meach was under medication, 
the report said.

He was returned to Alaska in 
Septem ber 1980, at the recom m en­
dation of California sta te  psychia­
trists. They said he was ready for 
reintegration into the community.

On March 24, 1981, Conrad re­
quested "unescorted ground 
passes" and "unescorted passes 
into the com m unity."

Moody allowed the ground 
passes but ordered another hear­
ing before granting the community 
passes. At that second hearing, 
Moody granted gradually increas­
ing community passes, up to 10 
hours, "a t the discretion of API 

(See AIM, page a-4)

I n s i d e . . .

• Descriptions of Charles L. 
Meach III by family and 
friends show differing per­
sonalities — from "the only 
rotten apple in the bunch” 
to "very polite." Page A-4

• Although Meach was 
judged criminally insane in 
1973, doctors at the mental 
hospital where he spent 
eight years say it's not unu­
sual for him to be on the 
streets — most of their pa­
tients rejoin society. Page 
A-5

• The state had no way of 
proventing Meach from buy­
ing the gun he says he used 
in the killings. He purchased

it from an individual. Alaska 
has no laws regulating the 
sale of handguns between 
private citizens. Page A-3

• An insanity plea would vir­
tually be abolished under a 
proposal by Rep. Russ Mee- 
kins. The plan would have 
an insane person stand trial 
for a crime and if found 
guilty, be sentenced and 
placed in a mental hospital. 
Upon being judged sane, 
the person would complete 
the sentence in jail. Page 
A-3 (
• Me ’ -cas described 
lone .« man totally lost, by" 
psychiatrists who testified at 
his 1973 trial for the kicking 
death of a 22-year-old man. 
Page A-4



Tearful mother recalls 1973 death

says
y t » r r —

shot 4 teens
by Patti Epler
Time* Writer

A mental patient arrested 
Thursday night for the m urders of 
four young people at Russian Jack 
Springs Park has confessed to the 
killings

Court documents filed this 
morning say that 34-year-old 
Charles Loum a  Meach 111 told 
police he went to the tent of the 
victims Monday night intending to 
steal some cassette tapes, then 
com m itted ti.e m urders after he 
was surprised by one of the vic­
tims.

Killed a t the cam psite scene 
were Rebecca D. Phillips and Sa­

brina Imlach, both 16-year-old 
West Anchorage High; School stu­
dents; 19-year-old V era Sylvester 
of Kenai, and Joseph “ Dean" 
Kinder, also 19.

Meach, the son of an affluent 
dentist in a sm all Michigan town, 
has spent most of the last decade 
in m ental institutions. In 1973, 
Meach was found not guilty of an­
other killing by reason of insanity 
and was cot'1 p itie d  to a California 
institution k the crim inally in­
sane.

He hat .can charged with four 
counts of first-degree m urder and 
is currently in custody at Alaska 
Psychiatric Institute under

$400,000 bail.
At the tim e of Monday night’s 

killings, Meach was a  patient a t 
API where he was on an  unsuper­
vised work release program  and 
was free to leave the institute with­
out an  escort.

Last year ihe medical staff at 
API unanimously determ ined that 
Meach was mentally fit for the 
work release program . API direc­
tor Dr. Adrian Conrad said today 
Meach showed no signs of psycho­
sis during evaluations by a t least 
four osychiitrisls in the past year.

document charging Meach 
with the killings was filed this 
morning ir: Anchorage Superior

Court. According tq that docu­
m ent, Meach told police investiga­
tors that he went to the park, 
w here Sylvester and Kimler had 
been living in a tent, with the inten­
tion of stealing some cassette  
tapes he had previously noticed 
there.

The four young people had gath­
ered a t the cam psite Monday to 
s ta rt an  evening of celebration for 
Im lach’s birthday. She would have 
been 17 years old on Tuesday.

Police believe that Kimler re ­
turned to the tent to pick up so­
m ething and that the four had 
planned to leave the cam psite as

(See MURDERS, page A-4)

e ilcctch of Charle* Meach drawn thi* week from eyewitr os reports

by Mary Pat Murphy
Times Writer

The m other of a young man 
kicked to death by Charles L. 
Meach nine years ago wondered 
today "why he was allowed to do it 
again."

Meach, found innocent by rea­
son of insanity in the 1973 murder

of 22-year-old Robert A. Johnson 
Jr., was charged with four counts 
of first-degree m urder in the 
deaths of four teenagers at Rus­
sian Jack Springs Park on Monday 
night.

" I t ’s just like it’s all over 
again," Johnson's mother, Hilda 
lloli.iquist, said today. "Maybe

they’ll do something with him this 
tim e."

A friend had called earlier 
today to tell her Meach had once 
again been arrested  for m urder. 
Her tears evident over the tele­
phone, Holmquist recalled her 
agony after her son's body was 
found in the snow near Earthquake

Park.
"They just kept i» all hushed 

up," she stud. “ They wouldn't even 
tell tne when he (Meach) went to 
tria l."

F irst, she said, she was told that 
her son had been shot. Then she 
wa.< told he hadn't been shot. It ini- 

(See MOTHER, page A-3)



Private gun sales 
aren't r<
under state law
by Dave Carpenter
Times Writer

Alaska has no laws regulating 
the sale of handguns between indi­
viduals, sta te  officials said today.

" If  I'm  selling somebody a gun, 
I don’t even have to so much as 
give him a receipt," said Alaska 
State Trooper JoKi Johnston.

“ Basically, m ere’s no control of 
private s?les between individuals 
because there’s no sta te  gun regis­
tration id there 's virtually no 

, way 16 atrol it."
Onb 'our states — Hawaii, 

Michiil Mississippi and New 
York — plus the District of Colum­
bia have gun registration laws, ac­
cording to the National Rifle Asso­
ciation.

Charles L. Meach 111, the man 
charged late Thursday with m ur­
dering four teen-ugers three nights 
earlier, bought the .38-caliber pis­
tol used in the shootings from an 
unidentified person about a week 
ago, according to police.

Anchorage Police Chief Brian 
Porter said Meach bought the gun 
from a private [tarty because the 
suspect apparently knew that with 
his background he wouldn’t be al­
lowed to [Ktssess a gun and that the 
gun could Ite traced bark  to him if 
he had Innight it from a reputable 
dealer.

"H e didn’t have any immediate 
use for it" when he bought the gun 
a few weeks ago, Porter said, ad­
ding that N.„ach apparently kept

the gun and ammunition stashed in 
the woods near the Alaska Psychi­
a tric  Institute where he resided.

Johnston said his home s ta te  of 
M assachusetts has a  m andatory 
one-year imprisonment for viola­
tion of its s tric t gun laws, “and 
from what I know it hasn’t done 
any good.” He said it is virtually 
impossible to police gun transe~ 
tions between individuals. (

When buying a  gun in a  store) 
Alaska, a person must comply wl 
federal laws, Johnston said. TV 
would-be purchaser u.ust fill out a 
federal form asking if he is a con­
victed felon, an alcoholic or a drug 
addict, among other questions.

The licensed dealer is legally 
prohibited from 'selling a gun to 
anyone who responds with even a 
ringle "yes" answ er or fails to pro­
duce proof of identity.

Assistant Attorney General 
Michael Stark of the Departm ent 
of Law’s criminal division said 
from Juneau that a convicted felon 
cannot possess a concealable fire­
arm  within five years of his uncon­
ditional discharge for the felony.

However, even the presence of 
gun registration legislation would 
not force felons to comp' >. The 
U.S.’Stipreme Court ruled in 1968 
that a convicted felon or o ther per­
son prohibited from possessing a 
gun cannot be prosecuted for fail­
ing to register it, since to do so 
would l)e an admission of guilt, vio­
lating the Fifth Amendment.

Tougher ‘insanity’ 
plea law proposed
Tlmt'b S lid  am) Avmx IoUsI I’r m

Juneau — Reacting to news that 
a mental patient has been charged 
with murdering four teen-agers in 
Anchorage, Rep. Russ Meekins 
vowed today to try to rew rite •’ia te  
law to require crim inals who a re  
judged insane to serve jail time be­
fore being freed.

Meekins, D-Anchorage, said he 
met with Gov. Jay  Hammond’s top 
aide this morning to enlist support 
for a bill he has asked legislative

even if he or she is insane. If con­
victed, the person would receive a 
sentence, but would be placed in a 
m ental hospital, ra ther than jail.

However, if the person eventu­
ally were judged sane, he then 
would be required to go to jail to 
complete whatever time rem ained 
of his sentence,

Meekins said Idaho recently be­
cam e the first state »o pass such a 
law.

The new Idaho law, which al-
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Juneau — Reacting to news that 
a m ental patient has been cltarged 
with m urdering four teen-agers in 
Anchorage, Rep. Russ Meekins 
vowed today to try  to rew rite  sta te  
law to require crim inals who are  
judged insane to serve jail tim e be­
fore being freed.

M eekins, D-A nchorage, sa id  he 
met with Gov. Jay  Ham m ond’s top 
aide this moming to enlist support 
for a  bill he has asked legislative 
attorneys and the attorney general 
to draft.

Meekins said the proposed bill 
essentially would abolish the cur­
rent defense of "not guilty by rea­
son of insanity.”

"This insanity plea has been 
really abused," Meekins said. 
"The worst crim es a re  com m itted 
by the people who a re  insane and 
those a re  the people who a re  get­
ting the lightest sentences.’

"R ight now, if you coi . a 
crim e and are  judged insane, you 
go to API (Alaska Psychiatric In­
stitu te) and they (hospital offi­
cials) decide when you a re  sane 
and when you get released," Mee­
kins said.

He proposes to change sta te  law 
to require that a person stand trial

even if he or she Is Insane. If con­
victed, the person would receive a 
sentence, but would be placed in a 
m ental hospital, ra ther than jail.

However, if the person eventu­
ally were judged sane, he then 
would be required to go 'o  jail to 
com plete w hatever time remained 
of his sentence.

Meekins said Idaho recently be­
cam e the first sta te  to pass such a 
law.

The new Idaho law, which a l­
lows the question of insanity in 
crim inal cases to be raised only a t 
the tim e of sentencing, was re ­
ferred to on ABC’s “20/20" Thurs­
day night. Tu ^rogram focused on 

le  insani. ense of would-be 
presidential.' ’sassin John Hinkley.

ABC said a m ajor weakness of 
this defense is that a defendant 
found innocent by reason of insan­
ity and placed in a mental institu­
tion can be released at any tim e he 
is declared to be sane.

The network cited two exam ­
ples of convicted m urderers who, 
like Charles Meach — the man 
charged with murdering the four 
Anchorage teen-agers — were 
found innocent by reason of insan­
ity, la te r walked out of mental in­
stitutions, and killed again.

Mother
(Continued from page A-l) 

dally appeared Johnson had been 
shot in the face, police reports 
said, but autopsy results showed no 
shot had been fired.

Holmquist was told Meach 
would probably get off because he 
"had  a rich father," she said.

“ He (her son) was a native per­
son and they don’t seem  to care  if 
a native person is killed,” she said, 
"You ro" '< about it all the tim e and 
they d seem  to do anything 
about h ,c they don’t c a re .”

Fin: she was told he’d been
sent to ...-• Alaska Psychiatric In­
stitute. Her friends speculated that 
he’d be out In a few m ’ths,

“ You get m ore lor killing a 
moose than you do for killing a per­
son,” she said.

Meach was transferred  to a 
m ental institution in California and 
was brought back to API in 1981. 
He was an outpatient enrolled in a 
work-release program  when he 
was arrested Thursday.

Holmquist’s ordeal didn’t end 
with Meach’s com m itm ent to API.

“ 1 went through a lot,” she said. 
“ I didn’t have the money for the 
burial. The funeial hom e kept his

uge from Bristol Bay in 1959.
On the Saturday night he was 

killed, Johnson had left work and 
visited a few night clubs. Police in­
vestigation showed he did not 
sjiend much money or drink much. 
It was believed he met someone at 
one of the nightclubs and left with 
that person.

His body was found the next 
m oming afte r an officer of the 
Fish and Wildlife Protection Divi­
sion of the Department of Public 
Safety received a call trom a man 
reporting that someone had appar­
ently shot a moose west of E arth ­
quake Park. (

A Wildlife Protection office- 
found a trail of blood leading fro 
the road into the woods and foun^. 
Johnson’s body in the snow.

Meach was arrested  a few days 
later.

The complaint against him a l­
leged Meach hit and kicked John­
son so hard that he had a “ tom  
liver, numerous broken ribs and a 
crashed face.”

The complaint quoted Johnson's 
m other as saying he was retarded 
and had one arm  that was shorter 
than the other. It said Meach ad ­
m itted killing Johnson a fte r  a 
fight, but adm itted that Johnson 
hadn’t hit h •'back.

“ ffo liiirt omrK/vIt' r\**



ling the li/jhtest sentences.’
“ Righi, now, if you com m it a 

crim e and a re  judged insane, you 
go to API (Alaslca Psychiatric In­
stitute) and they (hospital offi­
cials) decide v/hen you a re  sane 
and when you get released,” Mee­
kins said.

He proposes to change sta te  law 
to require that a person stand trial

tion can  be /.^lea5f i i^ ta n ^ t ln ie l  
is declared to be sane.

The netw ork cited two exam ­
ples of convicted m urderers who, 
like Charles Meach — the man 
charged with m urdering the four 
Anchorage teen-agers — w ere 
found innocent by reason of insan­
ity, la te r  walked out of m ental in­
stitutions, and killed again.

(Continued from page A-l) 
tially appeared Johnson had been 
shot in the face, police reports 
said, but autopsy results showed no 
shot had been fired.

Holmquist was told Meach 
would probably get off because he 
“had a rich father," she said.

“ He (her son) was a native per­
son and they don’t seem to care  if 
a native person is killed,” she said. 
"You re"'* about it all the tim e and 
they <i( seem  to do anything 
about i(. • ;e they don’t care ."
1 Finf she was told he’d been
sent to Alaska Psychiatric In­
stitute. Her friends speculated that 
he’d be out in a few months.

“ You get m ore for killing a 
moose than you do for killing a per­
son,” she said.

Meach was transferred to a 
m ental institution in California and 
was brought back to API in 1981, 
He was an outpatient enrolled in a 
work-release program  when he 
was arrested Thursday.

Holmquist’s ordeal didn’t enu 
with Meach’s com m itm ent to API.

“ I went through a lot," she said, 
“ I didn't have the money for the 
burial. The funeral home kept his 
body for six months.”

Finally, she said, she sold the 
Naknek home she used as a  sum ­
m er fishing base to pay the funeral 
home. The s ta te  had urged her to 
sue, she said, but "no am ount of 
money I get is going to m ake any­
thing better.”

"H e did a quick job on these last 
kids," Holmquist said. "Mine he 
m ade suffer."

By all accounts, Robert John­
son was a dependable, well-man­
nered young man who had worked 
as a  box Iwy a t C arr’s Aurora Vil­
lage Food Center for four years be­
fore his death, providing a m ajor 
source of income for his m other 
and younger brother, who is now 
19.

T ne family moved to Anchor­

age from Bristol Bay in 1959.
On the Saturday night he was 

killed, Johnson had left work and 
visited a few night clubs. Police in­
vestigation showed he did not 
spend much money or drink much. 
It was believed he m et someone at 
one of the nightclubs and left with 
that person.

His body w as found the next 
m om ing a P e r  an  officer of the 
Fish and Wildlife Protection Divi­
sion of the D epartm ent of Public 
Safety received </ call from a  man 
reporting that someone had appar­
ently shot a moose west of E arth ­
quake Park. (

A Wildlife Protection office- 
found a trail of blood leading fro( 
the road into the woods and founu 
Johnson’s body in the snow.

Meach was a rrested  a few days 
later.

The complaint against him al­
leged Meach hit and kicked John­
son so hard tha t he had a  "tom  
liver, num erous broken ribs and a 
crushed face."

The complaint quoted Johnson's 
m other as saying he was retarded 
and had one a rm  that was shorter 
than the other. It said Meach ad­
m itted killing Johnson a fte r  a 
fight, but adm itted that Johnson 
hadn't hit him back.

“ He wouldn’t hurt anybody or 
do anything to anybody,” 'ohn- 
son’s m other recalled today. “He 
never got into a fight in his whole 
life."

Corrections and clarifications
The Anchorage Times re­

serves this space each day to 
correct errors of fact or inter­
pretation. Readers who notice 
mistakes are asked to call the 
newspaper at 279-5622.

Pictured on page B-10 in 
Tuesday’': paper was Fire 
Chief Robert Howell and 
Linda Goodrich. Not pic.urcd 
was John F. Fullenwider.
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Murders
(Continued from page A-l) 

soon as Kimler cam e back from 
the tent.

But Kimler never returned to 
his friends. He was found shot to 
death  a few feet outside the small 
ten t nestled in the heavily wooded 
area .

Meach was in the tent when 
K im ler arrived and a fte r “ a few 
words were said," Meach pulled 
out a  .38 caliber revolver "and im ­
mediately shot the man once in the 
head,” the court documents said.

Police believe Sylvester and the 
girls heard the shot and began run­
ning down the d irt path toward the 
tent to see what was happening to 
their friend.

Me? *• told police that he left 
the ie (  go back toward his bicy­
cle whicn,had been parked a t the 
entraiV' %o the camping a rea  — 
n earv ^  * Imlach had parked her 
orange Gremlin. He saw Sylvester 
coming toward him down the path, 
the document said.

Meach said he passed the sec­
ond youth on the trail, then turned 
and shot him once in the back of 
the head.

Meach then cam e upon the two 
girls and shot each of them once in 
die head, the document said.

An autopsy report revealed that 
Jach of the girls was shot at close 
range and that Sylvester and 
Kimler were shot a t a range 
jeyond four to five feet.

Meach also told the police that 
ust a fte r the shootings he saw sev- 
>ral other people co ;ng down the 
>ath and yelled to the i to “get out 
>f here .”

According to thedoc<.ment, wit- 
lesses walking together past Im- 
ic h ’s ca r heard gunshots, walked 
arther into the park where they 
aw n man who turned his back to 
tiem, “appeared to pull up his 
an ts, turn back toward them and 
ngrily shouted . . . The witnesses

police station for further question- 
: ing, the two witnesses who had 

seen the blue bike and the m an in 
the woods Monday night were 
asked  to come d i vn to the station 
to see if they could identify him.

They picked him out of a lineup, 
P o rter said, where he was stand­
ing with other men of about 
M each’s size and description.

Meach is about 6 -foot 6-inches 
tall, 220 pounds and ha .1 brown hair 
with a  slightly receding hairline.

M each was com m itted to Atas­
cadero, a California institution for 
the crim inally insane a fte r his 1973 
trial. He spent five years in that in­
stitution and was returned to API 
in 1980.

The judge, form er Superior 
Court C.J. Occhipinti, in commit­
ting him to the m ental institution 
in 1973, ordered that Meach nofoie 
returned  to Alaska until anot 
court hearing could be held to 
term ine his m ental condition. ?

But overcrowded conditions^ 
Atascadero combined with psychi­
a tris ts  evaluations that indicated 
an im provem ent in M each’s condi­
tion resulted in his return to An­
chorage.

Last year Meach was given 
work release privileges after 
A PI’s medical staff unanimously 
agreed he was fit for the program. 
The killings occurred whili Meach 
was on a  10-hour work pass. He re­
turned to the hospital without inci­
dent a t 9 p.m., about one hour after 
the shootings, records show.

Although Alaska law requires 
that a  court hearing be held before 
releasing a psychiatric patient into 
the community, P orter said no one 
notified police that Meach had 
been granted a work re lease .

API

David Predeser of The Tir>ei

Pallbearer* leave Holy Family Cathedral with the casket of Sabrina Imlach after service* Thursday afternoon

Contrasts mark Meach ’s personality
by A .J. McClanahan 
and Dave C arpenter
Ti.-ncs Writers

which he was acquitted by reason 
of insanity, a California health offi­
cial said Meach expressed no guilt

B

They noted, however, that he was 
a rrested  and charged with being 
drunk and disorderly on Jan

years, but said lie was aw are that 
Charlie had recently returned to 
Alaska. _______________ _ _ _

(Continued from page A-l) 
s taff.”

The judge approved the work 
release passes, also 10 hours, i: 
July a t the request of a sta te  publi- 
defender. Meach had been of 
medication “ for some tim e,” ac 
cording to a source.

Meach checked out of AP 
under a work release pass Mon 
day. He returned to API withou 
incident a t 9 p.m., about an hou 
a fte r  the killings. He confessed tt 
the crim es Thursday.

“ The people a t API a re  terribh 
baddened by this,” Conrad said 
“ No one here would ever know 
ingly allow a person into the com 
munity where all of opr spouse; 
and children a re  if we f iny evi 
dence that something, ,Ke thii 
would happen.” 7

Conrad said the s t(  .onstitu 
tion requires authorities to reinte­
g ra te  mentally ill offenders into so 
ciety as soon as it is safe.

Dr. Joseph Bloom, formerly £ 
psychiatrist a t the Langdon Clinic 
and now assistant chairm an of the 
departm ent of instructional 
psychiatry a t Oregon Health Sci­
ences University in Portland, testi­
fied during Meach’s hearing in 1973 
that he suffered from schizophre­
nia, paranoid sub type.

Bloom explained in I:is findings 
that while Meach would be compe­
tent to uid in his own defense in a 
trial, under term s of the American 
Law Institute test, M each’s illness 
was such that “he could not con­
form his actions to the needs of so­
ciety."

Conrad said API "would never 
release a patient on a pass who 
was showing active signs of 
psychosis, who had assaulted any­
one, o r wlio had broken the term s 
of his pass. We would never re­
lease a patient if we had any obser­
vational evidence he would hurt



irding to the document, wit- 
walking together past Im- 

i ’s c a r  heard gunshots, walked 
[her into the park  where they 

a  man who turned his back to 
“appeared to pull up his 

Its, turn back toward them  and 
ily shouted . . .  The witnesses
I

Three days later, another wit- 
gave police a brown paper 

with the word “ M each" writ- 
I cn it that had been found under 
jridge near the homicide scene,
1 court document said.

leach  had been employed 
.e  March 5 as a part-tim e sales 

in the suit section of Sear’s 
In’s departm ent. He last showed 
]for work on Saturday, 

lis pass also allowed him to at- 
Anchorage Community Col-

|"H e  was a typical sales clerk, 
polite with custom ers," man- 

sr Bill Sblendorio said this 
ming.
Sblendorio said he didn’t know 
it Meach was on work release 
im 'API or that he had any con- 
ction with API whatsoever. No 
Terence to API was made on the 
lployement application, he said. 
The break in the case cam e 
ten two witnesses reported see- 
; a new, blue Schwinn Travelers 
:ycle leaning up against a tree 
a r  where Im lach's car had been 
rked.
Police Chief Brian P orter said

2 witnesses told police that they 
m e back through the area  a 
art tim e later and the bike was 
ne.
They also said they had seen a 

an in the bushes when they came 
ck “and presumed he must have 
en the one with the bike," Porter 
id.
Those two witnesses cam e for- 
rd a fte r they heard police were 

iking for a brown van that had 
en parked in the area, Those wii- 
sses were in a brown vun coinci- 
ntally, Porter said, although 
ir van was not the one being 
ght by police. That van and its 

iver, who another witness said 
me out of the woods and climbed 
o the van shortly after the shoot­
's  hn*i

Contrasts mark Meach’s personality
by A.J. McClanahan 
and Dave Carpenter
Tliries Writer*

Charles "C harlie" Louman 
Meach III was described today as 
“very intelligent," a “ very polite" 
clerk who sold suits a t a local 
store. That sam e Charles has a  his­
tory of mental illness, a loner who 
had troubles getting along with 
others.

To an uncle from Traverse City, 
Mich., Meach was different from 
others in his family, “ the only rot­
ten apple in the bunch.”

Anchorage Sears store m an­
ager Bill Sblendorio called him “a 
typical sales clerk, very polite with 
custom ers."

Psychiatrists who treated him 
said he was a troubled man inter­
ested in his treatm ent.

Alaska Psychiatric Institute Di­
rector Dr. Adrian Conrad said 
Meach showed no signs of psycho­
sis during evaluations by at least 
four psychiatrists in the past year.

“This institute is small enough 
that any recurrence of psychosis 
would have been observed," Con­
rad said.

"You don’t have to be psychotic 
to engage in criminal activity."

M each’s uncle, Fred Meach of 
T raverse City, Mich., said Charlie 
grew up in Traverse City, and had 
problems getting along with other 
kids M o re  he entered high school. 
He was disliked, Meach said, be­
cause he "picked on little kids" or 
because lie sometimes tried too 
hard.

M each’s m other spent the re­
m ainder of her life ufter Meach’s 
birth hospitalized for mental proli- 
letns, according to testimony at a 
1973 psychiatric hearing, following 
M each's involvement in the beat­
ing death of Rolwrt Johnson of An­
chorage.

At that hearing, it was disclosed 
that Meach had been diagnosed as 

_schizophrenic. He was described

which he was acquitted bv reason 
of insanity, a California health offi­
cial said Meach expressed no guilt 
for the killing.

“ Mr. Meach has discussed his 
offense openly, but he seem s to 
feel that he had sufficient reason 
to com m it it — he expresses no 
guilt o r rem orse," the medical di­
rec to r of the A tascadero (Calif.) 
State Hospital, Dr. Alfred Rucci, 
said in a  M arch 1974 le tte r to the 
Alaska Division of Mental Health.

"H e is quite grandiose and 
seem s to have no trouble giving 
him self perm ission to do whatever 
he o le a se s . . .

“ Despite this patien t's  many 
and complex problem s, he verbal­
izes an  in terest in treatm ent and 
we hope that he will benefit from 
what we have to offer here ."

Rucci also said M each has some 
"serious sexual concerns, particu­
larly regarding his homosexual im­
pulses."

“ He suffers from mood swings, 
he is overly dependent on others 
and he is hypersensitive to criti­
cism ,” he said.

His uncle Fred Meach de­
scribed Charlie as "very  intelli­
gent,” and said he could have been 
a good student had he worked at it. 
His serious problem s in getting 
along with o th t. did not start until 
Charlie began using drugs in his 
last year of high school Meach 
said.

Form er high school classm ate 
Jerem y Conoway of T raverse  City 
described Meach as "clearly  des­
tined to go to an Ivy League 
school" because as the  son of a 
dentist, Charlie was among the 
m ore affluent children In the re ­
sort town of about 18,000,

Police in Flint, Mich., said the 
only information they could re­
lease was that a C harles Meach, 
whose birth da te  was Oct. 1, 1947, 
was convicted for being drunk in a

They noted, however, that he was 
arrested  and charged with being 
drunk and disorderly on Jan. 22, 
1972.

Fred Meach said Charlie was 
the youngest of three children.

He described him as a child whc 
"had m ore problems than most,' 
but added that news of Charlie 
being charged with four m urders 
"is kind of a shock to m e."

Charlie’s father, Charles ’ , 
was recovering from hip surgery; 
in Traverse City this week and 
could not be reached for comment 
Fred Meach said he does not think 
Charles has been told of the 
m urder charges against Charlie.

Meach said he had had little 
contact with Charlie in recent

Meach C i

years, but said he was aw are that 
Charlie had recently returned to 
Alaska.

“ I thought he had been making 
progress in his recovery, but evi­
dently not,” Meach said.

He said Charlie attended sev­
eral different college, mostly on 
the West Coast, but completed 
none of them.

Meach also said he was not sur­
prised to leam  shat Charlie had 
been picked up on charges of pub­
lic drunkenness. He said a local 
hotel would not allow him in be­
cause of his behavior when he 
drank.

"His sisters are  beautiful girls, 
nice family. Charlie is the only rot­
ten apple in the whole bunch," he 
said.

was showing active 
psychosis, who had assaulted any­
one, o r who had broken the term s 
of his pass. We would never re­
lease a patient if we had any obser­
vational evidence he would hurt 
anyone."

The hospital finds itself playing 
the role between the needs of so­
ciety and the needs of rehabilita­
tion of the patient, Conrad said. “ It 
is a difficult role."

The law, w ritten in territorial 
days and recodified as  Title 12 of 
sta te  statute, requires authorities 
to rehabilitate patients who have 
committed crim es and been ac­
quitted because they were judged 
legally insane.

Bloom during the 1973 court 
proceedings said he believed 
Meach could respond to treatm ent 
and following a period of hospitali­
zation and medication, it might be 
possible to release Mead.' a s  a 
functioning m em ber of society.

died ‘lost’, ’ioner*
Psychiatrists who exam ned 

Charles L. Meach 111 during c i ’irt 
proceedings nine years ago ie- 
scribed him as "totally lost," a 
"loner" who was unable to con­
form his actions to society’s stand­
ards.

Meach was charged with first 
degree m urder in the beating 
death of 22-year-old Robert John­
son, but was found not guilty by 
reason of insanity and transferred 
to a California institution for trea t­
ment.

Here arc  excerpts from frag­
m entary in-court notes taken by a 
court reporter during the proceed­
ings. The notes paraphrase psychi­
a tris ts’ evaluations of Meach.

A psychiatrist, not named in the 
transcript, testified that he:

"saw dft (.defendant) 3 hours on 
3 different occasions — he was 
aw are he’d com m itted crim e re­
sulting in a person’s death and 
knew wrongfulness of his act 

“ invited him to tell me about 
himself

take care  of anyone who didn’t un­
derstand he was sick and needed 
hospital instead of prison, 

"displayed poor judgment 
"concrete things 
"gave (illegible) history as sick 

for long duration
"could rem em ber his concep­

tion
“spent rem ainder of her life in 

hospital
"no warm  feelings for mother 
"sadistic qualities 
"suspiciousness 
"lots of fights in recent years, 
"why no serious trouble before 

now
"psychotic the last 3 or 4 ycurs 

, "failure in relationships in 
school and people

"concern about his capacity us 
a man

"claim s he does not rem em ber 
"knew he’d committed a crim e 
"done in thoughtless, senseless, 

irrational way
“opinion iie is isychotic and 

was at tim e of trial
 t-iw, ■ 111 stand

at Oregon Health Sciences Univer­
sity in Portland, testified that 
Meach:

"understands nature of conse­
quences and can aid in his defense 

"unable to conform his actions 
at the lime.

"suffering from this type of 
problem for many y e a r .

"thought disorder 
"smiling when lie’s describing 

something that Isn’t funny.
"hurt, and gradua’ Isolation, 

loner type pattern
"generally leads to diagnosis of 

schizophrenia
"fraught with a lot of danger 
"turned it around into an ag­

gressive person
"very frightened man 
"basis of the letters, vurious 

schools
"detailed the p i  in in his life 
"totally lose 
"results of the testing 
"m ost effective treatm ent 
"depends ujioii revernl factors 
"purunold stance



chorage.
At that hearing, it was disclosed 

that Meach had been diagnosed as 
schizophrenic. He was described 
as "a  loner type,” "a  very fright­
ened m an,” “ totally lost" and "suf­
fering from a m ajor m ental ill­
ness."

Following the 1973 m urder for

r  se?i>i narV an and its  
drtver/^vho another witness said 
cam e out of the  woods and climbed 
into the van shortly a fte r  the shoot­
ings, has yet to be found.

D etectives ran a check on every 
new blue Schwinn Travelers bike 
they could find in Anchorage and 
cam e up with Meach’s nam e as 
having recently purchased just 
such a  bike, P o rte r said.

At the bike shop, Meach had left 
iiis a d / ' r as 2900 Providence 
D rive, ^  i* Alaska Psychiatric In-

t t i t u t e . j ^ ,
“Atr point, it was one of a

hundred leads we w ere looking 
a t,"  Porter said.

But detectives were able to lo­
cate Meach a t  API and first talked 
to him  late Thursday a ''jm o o n , 
P o rte r said.

They interviewed him and left, 
returning a fte r  hospital officials 
called police with M each's confes­
sion.

Meach ’^d police to the gun, a 
.38 calibet revolver, that is be­
lieved to have been used in the 
m urders. The gun w as located in 
th® bushes just off the bike path 
near Lake Otis Parkw ay and 20th 
Avenue.

Porter said Meach apparently 
kept the gun and ammunition 
stashed in that location near API.

The gt n has been sent to the 
FBI firearm s testing laboratory in 
Virginia for ballistics tests to de­
term ine it bullets taken from the 
bodies were indeed fired from that 

| gun.
P o rter said Meach apparently 

[purchased the gun a few weeks 
'ag o  from a private party, not from 
is sto re  where he would have had to 
fifS out registration forms.

A fter Meach was taken to the

- i«  . ■ „
K im ler w ere shot a t a range Although AtasivU taw iv v ..* -- 
beyond four to five feet. that a court hearing be held before

Meach also told the police that releusing a psychiatric patient into
wtw iMV-. iho community. P o rte r  said no oneI..- ,-—. ----, i .  — - - - —

only information they could re ­
lease was that a  Charles Meach, 
whose birth  date  was Oct. 1, 1947, 
was convicted for being drunk in a 
public place on Oct. 5,1968.

He was given a  suspended sen­
tence.

♦
T raverse City police said they 

had little information on Meach.

aw are  he’d com m itted crim e re­
sulting in a  person’s death and 
knew wrongfulness of his ac t 

“ invited him tp tell me about 
himself

“ he was not altogether coopera­
tive — would ac t negatively to 
close questioning

“ was loose in his associations 
“ was very re s tle ss— spasm s 
“ he threatened me — would

was a t  tim e of trial
“ he was com petent to stand 

trial^
 ̂Dr. Joseph Bloom, form erly of 
ingdon Clinic in Anchorage and 

;hw assistant head of the depart- 
ant of instructional psychology

“paranoid stance 
"proper location, ve: 

feel he should not be " 
tional institution — wo 
to be a  loner

"needs to be in a ho:

stronglj 
orrec 
intinuf

Dav id Pr«deg«r o! The T lm«t 
ft.

'H | I H  ____ __________________
psychiatry at Oregon Health S< 
ences University in Portland, tes 
fied during Meach's hearing in 19 
that he suffered from schizophi 
nia, paranoid sub type.

Bloom explained in his findin 
that while Meach would be conq 
tent to aid in his own defense ir 
trial, under term s of the Americ 
Law Institute test, Meach’s illm 
was such that "he could not c< 
form his actions to the needs of

.« • • ' i \  ' «' ' ‘ :■



Sec. 12.45.0S3. M en ta l d isease  or defec t e x c lu d in g  re­
sp o n sib ility . (a) A person is not responsible for crim inal conduct if  
a t the  rime of the conduct, as a result of mental disease or defect, he 
lacks substantial c a p a c ity  either to appreciate the w rongfulness o f his 
conduct or to conlorm his conduct to the requirem ents of law.

(b) Reliance on m ental disease or defect as excluding responsib ility  
is an  affirm ative defense. The burden cf proof beyond a reasonab le 
doubt does not require  the prosecution to disprove an affirm ative  
defense unless and until there is rbdence supporting the defense. The 
requirem ent of evidence supporting the affirm ative defense is  net 
satisfied solely by evidence of an  abnormality which is m anifested  only 
by repeated crim inal or otherwise antisocial conduct. .

(c) If the c afendant is acquitted on the ground of m ental d isease  or 
defect excluding responsibility, the verdict and the  judgm ent sh a ll so 
state.

(d) When a person offers a defense based on m ental disease or defect 
excluding responsibility for his criminal conduct, he may w aive a  ju ry  
tria l w ithout the consent of th e  state. (§ 1 ch 119 SLA 1972)

Sec. 12.45.085. E v id en ce  o f m en ta l d isease  o r defec t. Evidence 
tha t the defendant suffered from a mental disease or defect is 
admissible whenever it is relevant to prove tha t the defendant did or 
did not have a state of mind which is an element of the offense. 
However, evidence of mental dis ase or defect excluding responsibility 
is not adm issible unless the defendant, at the time of entering his plea 
of not guilty or w ithin 10 days thereafter or at such la ter tim e as th e  
court may for good cause permit, files a written notice of his in te n t to 
rely on th a t defense. (§ 1 ch 119 SLA ’ 972)



Sec. 12.45.0S7. P sy c h ia tr ic  ex am in a tio n , (a) If a d e fe n d a n t hgy 
fiiec a notice of intention to rely on the defense of m en ta l d isea se  or 
defect excluding responsibility, or there is reason to doub t h is  f itn e ss  
to proceed. or there  is reason to believe th a t mental d isease o r  defec t 
of th e  defendant will otherwise become an issue in the cause, th e  co u rt 
shall appoint a t least one qualified psychiatrist, or a forensic p sy ch o l­
ogist certified by the American Board of Forensic Psychology, o r  sh a ll 
request the superin tendent cf the A laska Psychiatric In s titu te  to  d es ig ­
nate a t least one qualified psychiatrist, which designation m a y  be o r 
include himself, to examine and report upon the m ental cond ition  o f 
the defendant. If  the defendant has filed notice under A S 12 .45.090(a) 
the report shall consider w hether the  defendant can still be co m m itted  
under AS 12.45.090. The court may order th e  d efen d an t to  be  
committed to a hospital or other suitable facility for the  pu rpose  of th e  
exam ination for not more than 60 days or such longer period a s  th e  
court determ ines to be necessary for the .purpose and m ay  d ire c t th a t  
a qualified psychiatrist retained by the defendant be p erm itted  to  w it­
ness and participate in the exam ination.

(b) In an exam ination under (a) of this section, any m ethod nm y  be 
employed which is accepted by the medical profession for the  e x a m in a ­
tion of those alleged to be suffering from m ental disease or defect.

(c) The report of an exam ination under (a) of th is  section sh a ll 
include the folio -Tig:

(1) a description of the natu re  of the exam ination;
(2) a diagnosis of the mental condition of the defendant;
(31 i f  the defendant suffers from a mental disease or defect, a n  o p in ­

ion as to his capacity to understand the proceedings ag a in s t h im  an-.' 
to assis t in his own defense;

(4) if a DOtice of intention to rely on the defense of irre sp o n s ib ility  
has been Sled, an opinion as to the extent, if any, to which the  cap ac ity  
of the d e 'm d a n t to appreciate the wrongfulness of h is conduct o r to  
conform his conduct to the requirem ents of law was im paired  a t  th e  
time of the crim inal conduct charged; and

(5) if directed by the court, an opinion as to the c a p a c i ty  o f  th e  
defendant to nave a particular sta te  of mind which is an e lem en t o f th e  
onense charged.

(a) If the exam ination under (a) of this section cannot be cond- r te d  
by reason of the  unw illingness of the defendant to participate in i t ,  th e  
report shall so sta te  and shall include, if possible, an opinion a s  to  
w hether the unw illingness of the defendant was the re su lt of m e n ta l 
disease or defect.

(e) The rep o n  of the exam ination under (a) of this section s h a ll  be 
filed w ith the clerk of the court, who shall cause copies to  be de liv ered  
to the district attoi ney and to counsel for the defendant. (§ 1 ch 119 
SLA 1972; am § 2 ih  84 SLA 1981)

E ffec t o f a m e n d m e n ts .  — The 1961 chology' following 'o n e  q u a lified  p sy c h ia -  
am endm ent, e f f e c t iv e  O ctober 1. 1961, t n s t '  in th t first sen tence  and  a d d e d  th e  
added "or a forensic psychologist certified second sentence of subsection  (a), 
by the A m erican B orrd  of Forensic Psy-



ease  o r  defec t, (a) A t the tim e the defendant files notice to r a is e  thr; 
affirm ative defense of m ental disease or defect as excluding  respon- 
sibility he shall also file notice as to whether if found no t g u ilty  by 
reason of m ental disease or defect as excluding responsib ility  he w ill 
assert th a t he is not presently suffering from a m ental d isease o r  defect 
th a t causes him  to be dangerous to the public peace or sa fe ty .

(b) If the defendant is found not guilty by reason of m e n ta l d isease 
or defect as excluding responsibility anc he has not filed th e  notice 
required under ia.i of this section, the court shall im m ediately  com m it 
him  to the custody of the commissioner of health  and so d a] serv ices.

(c) If the  defendant is found not guilty by reason of m e n ta l d isease 
or defect as excluding responsibility, and he has fil-d  th e  notice 
required under (a) of this section, a h earing shall be held im m ed ia te ly  
after the verdict is returned  to determ ine the necessity of fu r th e r  
commitment. The hearing  shall be held before the same tr ie r  o f  fact as 
th e  underlying c'na -ge, but if a jury  was the trie r of fact, th e  h e a r in g  
shall be held before a ju ry  of six drawn from the o rig inal ju ry  in  
accordance w .th  ru les adopted by the supreme court. A t th e  h e a r in g , 
th e  defendant has the burden of proving by a preponderance of th e  
evidence tha t he is not presently suffering from a m ental d isease  or 
defect th a t  causes him  to be dangerous to the public. If th e  c o u rt or ju ry  
determ ines that the defendant has failed to meet his burden  o f  proof, 
th e  court shall order the defendant committed to the custody of th e  
commissioner of health  and social sendees.

(d) A defendant committed under (b) or (c) of th is section sh a ll be  
held in custody for a period of time not to exceed the m ax im um  term  
of im prisonm ent for the crime for which the defendant w as a cq u itte d  
under AS 12.45.083 or until the m ental disease is cured or th e  defect 
corrected as determ ined a t a hearing under (e) of this section.

(e) A defendant committed under (b) or (c) of th is  section m ay  have  
th e  need for his continued hospitalization determ ined or red e te rm in ed  
under a petition filec in the superior court, a t in tervals b eg in n in g  no 
sooner tnan six months from his in itial com m itm ent a n d  yearly  
thereafter. The burcer. and standard  of proof at a h ea rin g  u n d e r th is  
subsection is the  same as at a hearing under (cl of th is  sec tion  except 
th a t the defendant is not entitled to a ju ry  unless he files a  m otion for 
a jury  nr. later tru n  15 days before the date se t for the h e a r in g . A copy 
of a!' petitions fo; release shall be served on the  a tto rney  g en era l a t  
Juneau , A laska, A copy shall also be served upon the a t to rn e y  of rec ­
ord, if be is not the attorney general, who represented  th e  s ta te  o r a 
municipality a t the time the defendant was first com m itted .

(0 Continued commitment following expiration of th e  m ax im u m  
term  of im prisonment for the crime for which the  d e fe n d a n t w as 
acquitted under AS 12.45.083 is governed by th e  standards p e r ta in in g  
to civil commitments as set out in AS 47.30.735.

(,g) A person committed under th is section may no t be  re leased  
during the term  of commitment except upon court order fo llow ing a 
bearing in accordance w ith (c) of th is section. On the g ro u n d s th a t  th e  
defendant has been cured of the mema.) disease or defect a n d  is no 
longer dangerous to public peace or safety the  state m ay a t  an y  tim e 
request the court to hold a hearing to oec de if the defendan t should  be 
released. - _

(h) The commissioner of health  and social services or h is  au th o rized  
representative shall submit periodic w ritten reports to th e  c o u r t  on th e  
m ental condition of a person committed under th is  section. (5 6.10 ch 
34 SLA 1962; am * 6 ch 104 SLA 1971; am § 2 ci 1? '• SLA 1S72; am  
§ 3 ch 84 SLA 1981)

E ffe c t o f am en  A m end.. — T n t 196) of subsection  <e), the w ord  " se c tio n "  w as 
am endm en t, effective O so b cr 1, 1961, substitu ted  for "position'" by th e  rc v iso r  of 
rew rote th is  section. sL rtu tet p u rs u a n t to AS 01.05.031(b).

R e v is o r ’f n o te s . — In tb t  f irs t sentence



Sec. 12.45.100. D e te rm in a tio n  of m en ta l d is e a s e  o r  d e f e c t  
d u rin g  tr ia l o r  p ro b a tio n , (a) No person who as a re su lt  o f m en ta l 
disease or defect lacks capacity to understand the proceedings a g a in s t 
him or to assist in his own defense may be tried, convicted or sen tenced  
for the commission of an offense so long as the incapacity’ endu res.

(b) When, afte r arrest and before the imposition of sen tence o r before 
the expiration of any period of probation, the atto rney  g en era l, th e  
district attorney, or the attorney for the accused has reaso n ab le  cause 
to believe th a t a person charged with ah offense m ay be p re sen tly  
suffering m ental disease or defect or is otherw ise so m e n ta lly  
incompetent th a t he is unable to understand the proceedings a g a in s t 
him or properly to assist in his own defense, be m ay file a  m otion for 
a judicial determ ination of th e  m ental competency of the accused . U pon 
th a t motion or upon a sim ilar motioD in behalf of the  accused, or upon 
its  own motion, the court shall have the  accused, w h e th e r  or not. 
previously adm itted to bail, exam ined as to his m ental condition  by a t  
least one qualified psychiatrist, who shall report to the  court. For th e  
purpose of the exam ination the  court may order the accused com m itted  
for a reasonable period as the court may determ ine to  a su ita b le

hospital or other facility to be designated by the court. If th e  repo rt of 
the psychiatrist indicates a state of present mental disease or defect or 
of other m ental incompetency in the accused, the court sh a ll hold a 
hearing, upon due notice, at which evidence as to the m ental condition 
of the accused may be subm itted, including th 2t of th e  reporting  
psychiatrist, and make a r’nding with respect to his m en tal condition. 
No statem ent made by the accused in the course of an exam ination  in to  
his m ental competency provided for by this section, w h e th e r th e  
exam ination is with or w ithout the consent of the accused, may be 
adm itted in evidence against the accused on the issue of guilt in  a 
crim inal proceeding. A finding by the judge tha t the accused is 
mentally com petent to stand trial in no way prejudices th e  accused in 
a defense based on m ental disease or defect excluding responsib ility ; 
the finding may not be introduced in evidence on th a t  issue or 
otherwise be brought to the notice of the jury. (§ 6.11 ch 34 SLA 1962; 
am § 3 ch 119 SLA 1972)



Sec. 12.45.110. C om m itm ent on fin d in g  o f  in c o m p e te n c y ,  (a) 
When the tria l court determ ines by z preponderance of th e  evidence, in  
accordance w ith AS 12.45.100, th a t a defendant is so m e n ta lly  
incom petent th a t  be is unable to understand th e  proceedings a g a in s t  
him or properly to assist in his own defense, th e  court s h a ll  o rder th e  
proceedings against him stayed, except as provided in (a ) of th is  sec­
tion, anc may commit the  defendant to the custody of th e  com m issioner 
of health  and social services or his authorized re p re se n ta tiv e  for fu r ­
the r evaluation and trea tm en t until the defendant is m e n ta lly  com ­
petent to stand tria l, o r until the pending charges a g a in s t  h im  a r e  
disposed of according to law, but in no event longer th a n  90 days.- 

Co) On or before the expiration of the initial 90-day period  of com m it­
m ent the court shall conduct a hearing to determ ine w h e th e r  or n o t th e  
defendant rem ains incompetent. If the court finds by a p reponderance 
of the evidence th a t  the  defendant rem ains incompetent, th e  court m ay 
recom m it the defendant for a second period of 90 days. T he  court sh a ll 
determ ine at the  expiration of the second 90-aav period w h e th e r th e  
defendant has become competent. If at the expiration o f  the second 
90-day period th e  court determines th a t the defendant con tinues to be 
incom petent to stand  tria l, the charges against him shall be d ism issed 
w ithout prejudice and continued commitment of the defendan t sha ll be 
governed by the provisions relating to civil com m itm ents under AS 
47.30.700 — 47.30.915 unless the defendant is charged w ith  a crim e 
involving force ag a in st a persoD and the court finds th a t th e  defendan t 
presents a substan tia l danger of physical injur}' to o ther persons and  
th a t there is a substan tia l probability tha t the defendant will reg a in  
competency w ithin  a reasonable period of time, in which case  th e  court 
m ay extend the period of commitment for an additional s ix  m onths. If 
the defendant rem ains incom petent at the expiration of th e  add itional 
six-month period, the charges shall be dismissed w ithout p rejudice and  
e ither civil com m itm ent proceedings shall be institu ted , or th e  court 
shall order the release of the defendant. If the defendan t rem a in s  
incom petent for five years after the charges have been d ism issed un d er 
th is subsection, the defendant may not be charged again fo r an offense 
arising out of the facts alleged in the original charges, except if th e  
original charge is m urder.

(c) The defendant is not responsible for the expenses of hos­
pitalization or transportation  incurred as a result of h is com m itm ent 
under this section. Liability for paym ent under AS 47.30.910 does not 
apply to com m itm ents under this section.

(d) A defendant receiving medication for e ither a physical or a 
m ental condition may not 1 e prohibited from stand ing  tr ia l ,  if th e  
medication either enables him to understand the proceedings ag a in s t 
him  and to properly assist in his own defense or does no t disable h im  
from understanding the proceedings and assisting in h is  own defense. 
(§ 6.12 ch 34 SLA 1962; am § 1 ch 43 SLA 1966; am § 6 ch 104 SLA 
1971; am § 4 ch 84 SLA 1981)

E ffe c t of i i in c m lm e n is .— The 198) 
am endm en t, effective O ro o e r  ) . 198), 
re 'v ro ie  the Mrction.



S ec. 12.49.115. D e te rm in a tio n  of san ity  a fte r c o m m itm e n t, fa) 
W hen, in the medical judgm ent cf the custodian of an accused person 
com mitted under AS 12.45.110. the accused is considered to be 
m entally  competent to stand tria l, the committing court shall hold a 
hearing , after cue notice, as soon a= conveniently possible. A t th e  
hearing , evidence as to the m ental condition of the accused m ay be 
subm itted including reports by the custodian to whom the accused w as 
com m itted for care. ____

(b) If at the hearing the court determ ines th a t th e  accused is 
presently  m entally competent to understand  the n a tu re  of the p ro ­
ceedings against him and to assist in his own defense, appropria te  
crim inal proceedings may be commenced ag a in st the accused.

(cl 3J at the hearing the court determ ines th a t the accused is s till 
presently m e n t a l l y  incompetent, the court shall recom m it th e  accused 
in accordance with AS 12.45.110.

<d i A finding by the court tha t the accused is m entally com petent to  
stand  trial in no way prejudices the accused in a defense based on 
m ental disease or defect excluding responsibility . This find ing  may n o t 
be introduced in ev idence  on tha t issue or otherw ise he b ro u g h t to th e  
notice of the ju ry  . (£ 2 ch 43 SLA 1966; am §§ 4 — 6 ch 119 SLA. 1972; 
am  § 5 ch 84 SLA. 1981)

E ffe c t of p *€i d t i cd ts. — The 19E3 tion  (b), su b s titu ted  “a n d "  for “or"
ejnendm '.m , efiecvv, October 1, 19E1. in preceding "to  ass ist"  e n d  su b s titu te d
sub*ec\jOD (a), su, -r'jiuved "AS 12.45.) 10" "m ay" for "sha ll"  p reced in g  "be com*
for "A S 12.45.1 lO tal" and deleted "after rnenced." In  subsection  (c), t h e  am en d m en t
re lease  of th e  accused from custody" su b s titu ted  "in accordjm ce w ith  AS
follow-inf "convem eitly  possible" in the 12.45.110" for "as p rov ided  in A S
first sentence The am endm ent, in subset- 12.45.110<ii)."



House panel polishes insanity plea bill
by Bill White
TLoxa Jtax 'io  Bureau

Juneau — A House com m ittee 
has blended three separate plans 
to toughen use of the insanity plea 
by defendants but still is fine tun­
ing the language of the 10-page 
draft bill.

Meeting for the fifth day in a 
row Wednesday, the Judiciary 
Committee brought out a new 
issue to be dealt with before they 
sign off on the bill. That issue in­
volves what happens to a person 
found "guilty but mentally ’>1" 
who’s still ill when h,s sentence 
ends.

M ark Johnson, a law yer work­
ing on the issue for the panel, 
quickly wrote a third draft of the 
bill calling for a screening of such 
defendants to see if they should be 
com m itted a fte r  they’ve served 
their sentences.

The com m ittee work is in 
m arked contrast to that of the Sen­
ate . The senior cham ber last Sat­
urday passed a bill, introduced the 
day before by the Law Depart­
m ent, a fte r a one-hour hearing and 
30 m inutes of floor debate.

The House com m ittee is work­
ing with the Law D epartm ent’s 
proposal and versions drafted by 
Johnson and Bill Cook, form er 
counsel to the panel.

The com m ittee has gone 
through so m any rew rites of the 
proposal that new dr* ts n re being 
coded by the hour at wh.jca they 
w en: composed to distinguish 
them from earlier drafts.

T hursday, M ay 20,1982

^ r_  Andjorngr titmca

The insanity defense issue 
sprang up this month in the wake 
of the m urders of four teen-agers 
in Russian Jack  Springs Park in 
Anchorage on May 3.

Charles M each III, the accused 
killer, w as on a work-release pro­
gram  from the Aiaska Psychia'.wc 
Institute. M each was fouik. not 
guilty by reason of insanity in 1973 
on charges he m urdered a man at 
E arthquake Park.

Under cu rren t law, a defendant 
can be found not guilty by reason 
of insanity if he didn’t unc1 'S tand 
the wrongfulness of his enrne. I t ’s 
also up t' the prosecution to prove 
the defendant is sane.

The featu res of the latest Jud i­
ciary Com m ittee dralt include •

-vr

•  Insanity would be redefined to 
apply to those who didn’t appreci­
ate  the nature o r  quality of their 
actions.

•  The defendant would be 
forced to prove his insanity.

•  Ju ries would be given a fourth 
verdict — guilty but mentally ill — 
to join guilty, not guilty and not 
guilty by reason of insanity as pos­
sible verdicts.

® Those found guilty but m en­
tally ill would get treatm ent while 
confined until they no E ag er were 
dangerous. If they still had tim e to 
serve on their sentences, they 
would serve it in prison. If they 're 
still m entally ill when their sen­
tences end, they cotild rem ain in 
confinement under a civil com m it­

m ent procedure.
•  For a defendant found, ro t 

guilty, the prosecutor would file 
within 24 hours for a screening to 
see if the acquitted person ;hould 
be com m itted for treatm ent

•  A judge would appoint a t least 
two neutral psychiatrists to exam ­
ine defendants who indicate they 
plan to rely on the insanity de­
fease.

•  Defendants found not guilty 
by reason of insanity must provv 
they 're  suffering from  no mental 
illnesses before they would be re­
leased. They m ust prove their 
cases by "c lea r and convincing" 
evidence, a tougher standard  than 
the present "preponderance of the 
evidence."
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TH E INSANITY DEFENSE: THEORY 
AND PURPOSE

36. T he  word " in s a n i ty ” has  many m eaning 's  
in law, depend ing  upon the contex t w i th in  
w h ich  it is used. In the  field of c r im ina l  law , 
it  m u s t  be defined for the  purpose of id e n t i fy ­
ing  the  scope oI a special kind of de fense  to a  
c r im ina l  charge , and  also for var ious  p ro c e d u r ­
al pu rposes .

T h e  in sa n i ty  defense  is quite  d i f fe re n t  f rom  
o th e r  defenses  in  th a t  th e  resu lt ,  if  i t  is s u c ­
cessfu lly  in te rposed , is not acq u i t ta l  a n d  o u t­
r i g h t  re lea se  of the accused  bu t r a th e r  a spec ia l  
fo rm  of ve rd ic t  o r  f in d in g  ("not gu ilty  by r e a ­
son of in sa n i ty ” ) w hich  is usually  followed by- 
com m itm ent of the  d e fendan t  to a m en ta l  in s t i ­
tu t io n .  T h u s ,  i ts  pu rpose  is usua lly  sa id  to be 
th a t  of s e p a ra t in g  from  the c r im ina l  ju s t ic e  
sys tem  those  who should  only be sub jec ted  to 
a  m edica l-cus tod ia l  disposition.

S u ch  a pu rpose  is consis ten t  w ith  all the  g en ­
e ra l ly  accepted  theories  of pun ishm ent.  H ow ­
ever,  w h e th e r  the  insi n i ty  defense shou ld  be 
abolished  is s t i l l  a m a : te r  of considerab le  de­
bate .

THE TRADITIONAL TESTS: “EIG H T - 
WRONG” AND “IRRESISTIBLE 

IMPULSE”

37. In  the  overw helm ing  m ajo r i ty  of j u r i s ­
d ic t io n s  in  th is  country ,  w hat is most o f te n  
r e f e r r e d  to as the  M’N agh ten  rule has  long  
been accepted  as the tes t  to be applied  for th e  
d efense  of insan ity .  U nder  M’N agh ten ,  an a c ­
cu sed  is not crim inally  responsible if, at t h e  
time of com m itting  t i i t  act, he w-as lab o r in g  
u n d e r  such  a defect of reason, from disease of 
th e  mind, as not to know the  n a tu re  and  qua l i ty  
o f  the  ac t  he w as  doing, o r  if  he did know i t  
tn a t  he did not know he was doing w ha t  w as 
w ro n g .

S om ew hat less th a n  ha lf  of the ju r isd ic t io n s  
w h ich  follow M’N'aghten have supp lem ented  i t  
w i th  a n o th e r  tes t  which is u n fo r tu n a te ly  l a ­
beled th e  “ irres is t ib le  im pulse" rule. T h o se  
two w o rd s  su gges t  l im ita tions  upon the  ru le  
w h ich  a re  not s tr ic t ly  adhered  to in p rac t ic e ,  
•30 t h a t  the " i r re s is t ib le  im pulse" rule may more 
ac c u ra te ly  be described as a test  w hereby th e  
accu sed  is not c rim ina lly  responsible if  he h a d  
a  m en ta l  d isease w hich  kept him from con tro l­
l in g  h is  c o n d u c t



THE MODERN TESTS: ‘TRODUCT” AND 
‘‘SUBSTANTIAL CAPACITY”

3S. U n d e r  w ha t  is u su a l ly  re fe r re d  to as the 
D urha ju  rule, adopted by th e  Court of Appeals 
for th e  D is tr ic t  of Columbia, an accused  is not 
c r im ina lly  responsible  if h is  u n law fu l  act was 
the p ro d u c t  of m enta l d isease  or m en ta l  defect, 

j The ru le ,  as o r ig ina lly  fo rm u la ted ,  was criti­
cized because  of the  am bigu ity  in  the  words 

• “p ro d u c t”  and “m en ta l  d isease  or d e fec t .” Sub­
seq u en t  cases  have held th a t  an  ac t  is  a “prod­
uct” of m enta l d isease  or defec t if  th e  defend­
an t  w ould no t have  com m itted  the ac t  but for 
the  d isease  or defect, and th a t  the  te rm  “men- 

j ta l  d isease  o r  defec t”  m eans “any  abnorm al con­
dition of  the  mind which s u b s ta n t ia l ly  affects 
m en ta l  or em otional processes  and im pairs  be­
hav io r  con tro ls .”

U n d e r  the  A m erican  L a w  I n s t i tu te  Model
P ena l  Code in sa n i ty  test, a  person  is not re­
sponsib le  fo r  crim ina l  conduct  if, a s  a result of 
m en ta l d isease  or  defect (no t  de f ined  but ex- 
p ress ly  s ta te d  no t to inc lude  an abnormality 
m an ife s ted  only by repea ted  c r im in a l  or other­
wise an t iso c ia l  conduc t) ,  he lacks substantial 
capac ity  e i th e r  to ap p rec ia te  the criminality 
[w ro n g fu ln ess ]  of h is  conduct  o r  to conform 
his  conduc t  to the  req u irem en ts  of law.

19. I f  a d e fe n d a n t  is s u f fe r in g  from a m en­
ta l  d is e a se  c r  d e fec t  which re n d e rs  him unable  
to  u n d e r s ta n d  the proceedings a g a in s t  him or 
to a s s i s t  in h is  defense, he may not be tried, 
convic ted , or sen tenced  so long as th a t  condi­
tion  p e rs is ts .  R a the r ,  he is o rd in a r i ly  com­
m itted  to a m en ta l  in s t i tu t io n  until such  time 
a s  he recovers , n practice, these com m itm ents  
o f ten  a p p e a r  to be used for punitive  purposes, 
and th e y  have in large m easu re  d isp laced  the 
p rocess  of t r ia l ,  a cqu it ta l  on g rounds  of in s a n i ­
ty, a n d  com m itm ent following a c q u i t t t l .

If a d e fe n d a n t  sentenced to death  i i  s u f f e r ­
ing from  a m en ta l  disease or defect w h ich  ren ­
ders h im  unab le  to u n d e rs tan d  the n i tu re  and 
p u rp o se  of the  pun ishm en t about to be imposed, 
he m ay not be executed u n ti l  such time as he 
has  recovered  from that condition.

INCOMPETENCY AT TIME OF 
CRIMINAL PROCEEDINGS



PROCEDURES FOR PRESENTING THE 
INSANITY DEFENSE

•10. I t  is the de fen d an t  who u su a l ly  raises 
th e  in san i ty  defense, a l th o u g h  it is no t  uncora. 
mon fo r  the  d e fendan t  deliberately  no t to do so 
fo r  the  reason  th a t  the  consequences of con. 
vic tion  a re  p re fe r red  over com m itm ent follow, 
tng  a  verd ic t  of not gu ilty  by reason  of insanitv. 
T h e re  is som e questionable  a u th o r i ty  tha t  in 
s u c h  an  in s tance  the  court  or p rosecu to r  may 
force  the in san ity  issue into the case. In only 
a m inori ty  o f  the s ta te s  need the de fen d an t  give 
advance  w a rn in g  by plea or notice of  his inten- j 
t io n  to rely upon the in san i ty  defense . '

I t  is to the  advan tage  of both the  prosecution 
a n d  defense to have the d e fendan t examined by 
a p s y c h ia t r i s t  whose o r ien ta t ion  a n d  examina­
t io n  p rocedures  a re  such  as will p robably  sup­
p o r t  th e ir  s ide  of the  case. In m ost s ta tes  the 
p ro secu to r  can  o b ta in  tl is ad van tage  by a 
c o u r t-o rd e red  exam ination  which is u su a l ly  con- 
duc ted  by a p sy ch ia tr is t  in  the employ of the 
s ta te .  T he  indigent d e fendan t  is most ham­
pered  in th is  regard , as the  p reva il ing  view U 
th a t  he is no t  entit led  to the serv ices  of a psy­
c h ia t r i s t .

T h e re  is a general p resum ption  of sanity , and 
th u s  the in i t ia l  b u rden  (called the burden of 
go ing  fo rw ard )  is on the defendan t  to introduce 
•*vidence c rea t in g  a reasonab le  doubt of his san­
ity . As to the bu rden  of convincing  the jury 
(ca lled  the burden  of pe rsuas ion ) ,  some states 
req u ire  the defendan t  to prove in sa n i ty  by a 
p rep o n d e ran ce  of the evidence, w hile  others 
req u ire  the prosecution  to prove s a n i ty  beyond 
a reasonab le  doubt. E xpert  w itnesses  a re  usu­
ally  used, and  they a re  perm itted  to testify  in 
the  lan g u ag e  of the applicable  in san i ty  test.

At the  close of all the evidence, the  ju ry  is 
in s tru c ted  on the in san i ty  test a n d  is given 
th re e  verd ic t  a l te rn a t iv e s :  guilty ;  no t guilty;
and  not gu ilty  by reason  of in san ity .  Under 
the  p reva il ing  view the j u r y  may not be told of 
the  s ign if icance  of the la t te r  v e rd ic t— that it 
m us t  or is likely to be followed by commitment 
of the  defendan t .



PROCEDURES FOLLOWING FIN D IN G  
OF NOT GUILTY BY REASON 

OF INSANITY

41. A f te r  a find ing  th a t  the  d e fe n d a n t  is 
not guilty  by reason  of insanity ,  he  is u s u a l ly  
committed to a m enta l in s t i tu t io n  fo r  t rea tm e  .it. 
In some ju r isd ic t io n s  com m itm ent is m and: o ry  
following such  a n  acquitta l ,  bu t  th e  m a jo r i ty  
view is th a t  commitment is to  be o rde red  o n ly  
if it is found (usually , by th<. t r ia l  ju d g e )  t h a t  
the de fen d an t’s insan ity  cont.nues o r  th a t  h e  is 
dangerous. The  consti tu t iona li ty  of  m a n d a to ry  
commitment is sub jec t  to se r io u s  q u e s t io n  o n  
both due process and equal p ro te c t io n  g ro u n d s .

Because ot limited resources a n d  the  e m p h a ­
sis upon security ,  the  individual com m itted  m a y  
receive lit t le  o r  no trea tm ent.  R ecen tly ,  a f e w  
courts have  recogrL^ed a " r ig h t  to t r e a t m e n t ' ’ 
and have ind ica ted  they  might o rd e r  the p e r s o n  
released, if  he is not promptly t r e a te d ,  a l th o u g h  
several com m enta to rs  have ex p ressed  d o u b ts  
about the  proprie ty  and  e f fec t iv en ess  of s u c h  
judicial superv is ion .

In m ost ju r isd ic tio n s  the re lea se  d ec ision  is  
vested in the com m itting  co u rt o r som e o th e r  
court, a lth o u g h  the cou rt will no t h av e  o ccas io n  
to consider the m a tte r  unless the  p a tie n t or th e  
au th o rities  hav ing  custody of him  seek  re le a se . 
Four d iffe ren t s ta n d a rd s  fo r re lea se  are  n o w  
in use: ( 1 ) sa n ity ; ( 2 ) lack of d a n g e ro u s n e s s ;
(3) sa n ity  and lack of d a n g e ro u sn e ss ; (4 )  
sanity or lack of dangerousness. C o n sid e rab le  
uncerta in ty  ex ists  as to the m ean in g  of e a c h  
standard . The bu rden  of p ro o f is u s u a lly  
placed upon the p a tien t, and o f te n  he m u s t  
establish g rounds for release beyond a r e a s o n ­
able doubt. Some ex isting  lim ita tio n s  on r e ­
lease of the  p a tien t com m itted b ecau se  of a c ­
quittal on in san ity  grounds m ay bo c h a lle n g e d  
as a denial of equal p ro tec tion  in th a t  they  a r e  
more severe  th a n  the  release p ro c e d u re s  for p a ­
tients c iv illy  com m itted.

PARTLAL RESPONSIBILITY

42. U nder th-' b e tte r  view, ev idence o f a n  
abnorm al m ental condition, even though, n o t 
su ff ic ie n t to co n stitu te  legal in san ity , is ad m is­
sib le  w henever it is re levan t to prove th a t  th e  
d e fen d an t did or did not have a s ta te  of m ind  
w hich  is an elem ent of the  o ffense  ch a rg e d .

Such  evidence has been most fre q u e n tly  r e ­
ceived in cases r e q u i i 'g  a d e te rm in a tio n  
w h e th e r the defendanc ac. w ith  the p re m e d i­
ta tio n  and d e lib era tio n  req u ired  fo r f i r s t  d e ­
gree m urder. In a t leas t some ju r isd ic tio n s*

how ever, th is  evidence has been held  a d m is s ib le  
on the  issue of w heth er the d e fe n d a n t 's  c r im e  
is m u rd e r or m an slau g h te r an d  the  issu e  o f  
w h e th e r th e  de fen d an t had the re q u is ite  ra e n ta i 
s ta te  for o th e r lesser offenses.
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^ ^ e ^ enC â n t  * 0 und°to'*h.ack the c a p a c i t y  d e s c r i b e d  in 

(^ — e £ — «4wjs— spr.uj,ir.a sh all  be c o n s i d e r e d  insane^ f o r — tha pur- 

p £ ^ s ~ e r f  -rtrtsr LiirVe-, _ V-^> o x Z X m ^  "t* >£ .

(^) ^ d e f e n d a n t  wh o , at the t i m e  of  t h e  c o m m i s s i o n  of a

c r i m i n a l  o f f e n s e ,  w a s  no t i n s a n e  but was  s u f f e r i n g  f r o m  a m e n t a l

illness, is not r e l i e v e d  o f c r i m i n a l  r e s p o n s i b i l i t y  f o r  hi s  c o n d u c t

an d ma y  b e  f o u n d  g u i l t y  b u t  m e n t a l l y  ill*. ^  -fo-*-* *&
v'  C jo M ty  Vij veaSiaa o - f  » n j  v •

(ty) for p u r p o s e s  of this s e c t i o n ,  " m e n t a l  i l l n e s s "  o r

" m e n t a l l y  ill " m e a n s  a s u b s t a n t i a l  d i s o r d e r  of t h o u g h t ,  m o o d ,  or

b e h a v i o r  w h i c h  a f f l i c t e d  a p e r s o n  at the t i m e  of t h e  c o m m i s s i o n  of

the o f f e n s e  an d  w h i c h  i m p a i r e d  that p e r s o n ' s  j u d g m e n t ,  b u t  not  to
„ «, „ to rr-czrra i ■„-------------- ^  . «t , ft. r \  , f  <1 L-> f 1 P t1

the e x t e n t  that he -»■&• u>.i ~rmKi-r;i_ia i.'e Liiu w r a h g r n i i rpre^ of— hoe

>U>v-t v M > x x u ^ --T3̂ - --q r c M > ^ . v r — - a > 7 3 f c t r p r - .
imutui'.'i.U! ITP-l^. ln^ t i h  TO l-Slf-Ull'l!! I l i  ̂ l11' ITITlTI I. I ■ I.LI— I tn ")»I!TI i I !■ I>I of

 ̂ \A i  A  5  I X  . V S .  O ^J (

‘'Section 2, A S  1 2 .“5.083, is r e p e a l e d  ar ’ i^eenacted to read:
O  F

AS 12.4 O.08 3, F O R M  OF V E R D I C T  WHE N A F F I R M A T I V E  D E F E N S E  ■ OP-MOimL

^ T T r r i T r ^ v h - T C T h ^  R D S p ow s T g i r r n ’ is o f f e r e d

(A) In a l l  c a s e s  in w h i c h  the d e f e n d a n t  r a i s e s  the a f f i r -

m a t i v e  d e f e n s e  of fnpntA.1— di. r c. 5 nn ,■> n t p n t o y C 1 i) d -i n g. r. r n r, i h ■; 1  .

the jury s h a l l  fi n d a n d  the  v e r d i c t  sh all  s t a t e  w h e t h e r  th e  d e f e n d a n t

is :

(1) g u i l t y ;

(2) no t  g u i l t y ;

(3) n o t  g u i l t y  by r e a s o n  of i n s a n i t y ;  or

(4) g u i l t y  but m e n t a l l y  ill,



(B) If t h e  c a s e  is h e a r d  by th e c o u r t  s i t t i n g  w i t h o u t  

a jury, fhe c o u r t  s h a l l  m a k e  t h e  f i n d i n g  e s t a b l i s h e d  in (<4) o f t h i s  

s e c t i o n ,

••'Section 3, AS  12.4 5, is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to  re ad:

S e c t i o n  1 2 . 4 5 . 0 8 4 ,  P R O C E D U R E  U P O N  F I N D I N G  OF G U I L T Y  B U T  ME...ALLY

IL L

A n
(£Q if a d e f e n d a n t  is fo und  g u i l t y  bu t m e n t a l l y  ill

u n d e r  AS  1 2 . 4 5 . 0 8 3 ,  th e  c o u r t  s h al l

V'
(1) e n t e r  t h e  f i n d i n g  of g u i l t y  b u t  m e n t a l l y  

i l l ^ a s  p a r t  of the  j u d g m e n t  j Crv-A.

(2) s e n t e n c e  th e  d e f e n d a n t  as p r o v i d e d  by  l a w

\jhr) The D e p a r t m e n t  of H e a l t h  a nd  S o c i a l  S e r v i c e s  s h a l l

»
p r o v i d e  m e n t a l  h e a l t h  t r e a t m e n t  to a d e f e n d a n t  f o u n d  g u i l t y  but  m e n -  

t a l l y  ill. Th e t r e a t m e n t  m u s t  c o n t i n u e  u n t i l  the d e f e n d a n t  no l o n g e r  

s u f f e r s  f r o m  a m e n t a l  d i s e a s e  o r  d e f e c t  t h a t  c a u s e s  h i m  to  be d a n g e r­

ous to t h e  p u b l i c  p e a c e  or  sa f e t y ,  o r u n t i l  h i s  s e n t e n c e  is c o m p l e t e d  

w h i c h e v e r  o c c u r s  fi rs t.  T h e  d e p a r t m e n t  s h a l l  d e t e r m i n e  t h e  c o u r s e  o f  

t r e a t m e n t .  Wh en  t r e a t m e n t  t e r m i n a t e s  u n d e r  t h i s  s u b s e c t i o n  the  d e­

fend an t s h a l l  be r e q u i r e d  t o  s e r v e  the r e m a i n d e r  of h i s  s e n t e n c e .  T h  

s u b s e c t i o n  d o e s  n o t  a u t h o r i z e  the  d e p a r t m e n t  to h o l d  a d e f e n d a n t  in

c u s t o d y  e x c e p t  as p r o v i d e d  by th e s e n t e n c e  i m p o s e d .

(£) N o t h i n g  in t h i s  s e c t i o n  l i m i t s  the d i s c r e t i o n  of  the 

c ou rt to r e c o m m e n d ,  or  of t h e  D e p a r t m e n t  of H e a l t h  and  S o c i a l  S e r­

vice s to p r o v i d e  p s y c h i a t r i c a l l y  i n d i c a t e d  t r e a t m e n t  f o r  a d e f e n d a n t

-tr.t, n
who is n o t  a d j u d g e d  g u i l t y  but m e n t a l l y  ill.

($) For  p u r p o s e s  of this s e c t i o n ,  " m e n t a l  i l l n e s s "  o r

" m e n t a l l y  ill" m e a n s  a s u b s t a n t i a l  d i s o r d e r  of t h o u g h t ,  m o o d ,  o r  

b e h a v i o r  w h i c h  a f f l i c t e d  a p e r s o n  at  the t i m e  of th e c o m m i s s i o n  of 

the o f f e n s e  and  w h i c h  i m p a i r e d  that p e r s o n ' s  j u d g m e n t ,  b u t  not  to 

the e x t e n t  t h a t  he fg-.u n a b l e — to a p p r e c i ata th e w r o n g f u l l n e ss of- h is

4  ■ i.ill1 "*r Cv'vo# v»y> U »  A T  M  . O St3 |
bc-havi-o?— or Is “U n a b l e  to c o n f o r m  r.is c o n o u c i  To— riTe-r-e a u i r  o m a n ts of

%

Y A M <- >
' 1 k .  A * -e

’’•'Section^, A S  12.4 5. 090 is a m e n d e d  to r e a d :

S e c t i 6 n  1 2 . 4 5 . 0 9 0 .  P R O C E D U R E  A F T E R  R A I S I N G  D E F E N S E  O F  M E N T A L  

D I S E A S E  OR D E F E C T .  (a) A t  the ti me  the d e f e n d a n t  f i l e s  n o t i c e  to



r a i s e  the a f  f irmati.va d e f e n s e  of jn e^t a-l ■ d i s e a s e  u r C u f u u T — frftS'fr1 ex-  

c k a i n g  -ye o p a n g  i-» i  la t y , he s h a l l  a l s o  f i l e  n o t i c e  as t o  w h e t h e r  if 

f o u n d  not  g u i l t y  by  r e a s o n  of m e n t a l — a i p o a c c  ei d u f c m  vTsrS^— e w c i u d i D g  

~~~ rnon~ '11 '' ' ^  he w i l l  a s s e r t  th a t he is no t p r e s e n t l y  s u f f e r i n g  f r o m  

an y m e n t a l  i l l n e s s  ^ D I S E A S E  O R D E F E C T ^  th a t c a u s e s  h i m  to  be d a n­

g e r o u s  to t h e  p u b l i c  p e a c e  o r  s a fe ty . ,

V.I % V
(b) If th e  d e f e n d a n t  is f o u n d  no t g u i l t y  b y  r e a s o n  of firenw

ta l d i s o u G o - o r - d e f e c t— e x c l u d i n g  rf.sponsiiri4-yhy a n d  h e  h a s  n o t  

f i l e d  the n o t i c e  r e q u i r e d  u n d e r ^ ( a )  of t h i s  s e c t i o n ,  t h e  c o u r t  s h a l l  

i m m e d i a t e l y  c o m m i t  h i m  to t h e c u s t o d y  of the c o m m i s s i o n e r  of  H e a l t h

=nd S o c i a l  S e r v i c e s .

— » (c) If th e d e f e n d a n t

th-l- di.su ■■&&£_ o r d e f e c t  I A SD axiul

th e n o t i c e  r e q u i r e d  u n d e r  (a)

' l /
is f o u n d  7iot g u i l t y  b y  r e a s o n  of -m a a —  0  

id i n g  rq/pons-i-bi-l-i-t-y, a n d  h e  h a s  f i l e d

if thisf s e c t i o n ,  a h e a r i n g  s h a l l  be h e l d  

i m m e d i a t e l y  a f t e r  the  v e r d i c t  is r e t u r n e d  to d e t e r m i n e  t h e  n e c e s s i t y  

of f u r t h e r  c o m m i t m e n t .  Th e hefar/ng s h a l l  be he l d b e f o r e  t h e  c o u r t  

s i t t i n g  w i t h o u t  a j u r y  (THE S A M E  T R I E R  OF F A C T  A S  T H E  U N D E R L Y I N G  C H A R G E ,  

BUT IF  A J U R Y  WAS  T H E  -TftfER/OF rA CT, T H E  H E A R I N G  S H A L L  B E  H E L D  B E F O R E  

A J U R Y  OF S I X  D R A W N  F R O M  / h E O R I G I N A L  J U R Y  IN icCCOR D A N £ E  W I T H  R U L E S

A D O P T E D  BY T H E  S U P R E M E  /COURT/) >
!<^t/,the*, d e f e n d a n t  h a s  th e  

b u r d e n  of p r o v i n g  b y / c l e a r  A n d  c o n v i n c i n g  (A P R E P O N D E R A N C E  OF  TH E ) 

e v i d e n c e  t h a t  he is not p r e s e n t l y  s u f f e r i n g  f n o m  a n y  (A) m e n t a l  i l l­

nes s  ( D I S E A S E  OR D E F E C T )  t h a t  c a u s e s  h i m  to be d a n g e r o u s  t o  t h e  p u b l i c .  

If t h e  c o u r y ^ O R  J UR Y)  d e t e r m i n e s  t h a t  th e d e f e n d a n t  h a s  f a i l e d  t o  m e e t  

his b u r d e r / o f  pr oo f,  the a o u r t  s h a l l  o r d e r  the d e f e n d a n t  c o m m i t t e d  to 

the c u s t o d y  of  the c^mrnisfioner of h e a l t h  an d s o c i a l  s e r v i c e s .

(d) A  d e f e n d a n t  c o m m i t t e d  u n d e r  (b/) or  (c) o f t h i s  s e c t i o n

s h al l be h e l d  in c u s t o d v  fo r  a p e r i o d  of tim e ;ceed t h e  m a x i m u m

t e r m  of i m p r i s o n m e n t  for t h e  c r i m e  f 

u n d e r  A S 1 2 . ^ 5 . 0 8 3  ( A ) (3 ) or u n t i l  t

ar .whicli Vrf) denGtndant w a s  a c q u i t t e d  

s ’ m e n t a l  i l l n e s s

( D IS EA SE ) is c ur ed  or (THE D E F E C T / T E ) c o r r e c t e d  as d e t e r m i n e d  at  a



ng undQ't' (jtff /plz/this s e c t i o n  

■TTITLEDUK) A  J U R Y  U N L E S S  H E  F I L E S  

D A Y S  B E F O R E  T H E  D A T E  S ET  F O R  T H E  

or r e l e a s e  s h a l l  b e s e r v e d  on t h e  

A  c o p y  s h a l l  a l s o  be  s e r v e d  u p o n  

the a t t o r n e y  g e n e r a l ,  w h o  r e p r e -

(e) A  d e f e n d a n t  c o m m i t t e d  u n d e r  (b) o r  O c ) of t h i s  

s e c t i o n  m a y  h a v e  t h e  n e e d  f o r  his  c o n t i n u e d  h o s p / t a l i z a t i o n  d e t e r­

m i n e d  or r e d e t e r m i n e d  by the  c o u r t  s i t t i n g  w i p e o u t  a j u r y  u n d e r  a 

p e t i t i o n  f i l e d  in t he  s u p e r i o r  c o u r  : at i n t e r v a l s  b e g i n n i n g  n o  s o o n­

er t h a n  a y e a r  (SIX M O N T H S )  f r o m  h i s  inintial c o m m i t m e n t ^  and y e a r l y  

t h e r e a f t e r .  The  b u r d e n  a n d  s t a n d a r d  ot p r o o f s  t a Aierikring u n d e r  t h i s  

s u b s e c t i o n  is t h e  s a m e  as at a hear,

( E X C E P T  T H A T  T H E  D E F E N D A N T  IS N O T / E

A  M O T I O N  F O R  A  J U R Y  N O L A T E R  T H A N  1 

• O
H E A R I N G ) .  A c o p y  of a l l  p e t i t i o n s  

I a t t o r n e y  g e n e r a l  at J u n e a u / A l a s k a  

J th e a t t o r n e y  of r e c o r d ,  he is n o t

se n t e d  ne s ta te  o r  a^jrmnicipality at the t i m e  t h e  d e f e n d a n t  w a s  firs- 

c o m m i t t e d .

(f ) C o n t i n u e d  c o m m i t m e n t  f o l l o w i n g  e x p i r a t i o n  of t h e  m a x i ­

m u m  t e r m  o f  i m p r i s o n m e n t  f o r  t h e  c r i m e  f o r  w h i c h  t h e  d e f e n d a n t  w a s  

a c q u i t t e d  u n d e r  A S  1 2 . 4 5 . 0 8 3 ( A ) ( 3 )  is g o v e r n e d  b y  t h e  s t a n d a r d s

p e r t a i n i n g  to c i v i l  c o m m i t m e n t s  as set ou t in A S  4 7 . 3 0 . 7 3 5 .

(g) A  p e r s o n  c o m m i t t e d  u n d e r  t h i s  s e c t i o n  m a y  n o t  be  r e­

leas ed  d u r i n g  t h e  t e r m  of c o m m i t m e n t  e x c e p t  u p o n  c o u r t  o r d e r  f o l l o w i n g  

a h e a r i n g  in a c c o r d a n c e  w i t h  (c) of th i s s e c t i o n .  On th e  g r o u n d s  t h a t  

the d e f e n d a n t  has b e e n  c u r e d  of  any  (THE) m e n t a l  I l l n e s s  ( D I S E A S E  O R  

D E F E C T )  t h a t  w o u l d  c a u s e  h i m  to be (AND IS NO L O N G E R )  d a n g e r o u s  to

the p u b l i c  p e a c e  o r  s a f e t y ^  th e s t a t e  m a y  a t a n y  t i m e  r e q u e s t  t h e  c o u r t  

to ho ld  a h e a r i n g  to  d e c i d e  if th e d e f e n d a n t  s h o u l d  be r e l e a s e d .

(h) T h e  c o m m i s s i o n e r’ of h e a l t h  a n d  s o c i a l  s e r v i c e s  o r  h i s  

a u t h o r i z e d  r e p r e s e n t a t i v e  s h a l l  su bm i t  p e r i o d i c  w r i t t e n  r e p o r t s  t o t h e  

c o u r t  on t h e  m e n t a l  c o n d i t i o n  of  a p e r s o n  c o m m i t t e d  u n d e r  t h i s  s e c t i o n .

(i) A n  s r d e r  e n t e r e d  u n d e r  (c) or  (e) cf t h i s  s e c t i o n  m a y  

be r e v i e w e d  by  the  c o u r t  of a p p e a l s  on a p p e a l  b r o u g h t  by  e i t h e r  t h e

d e f e n d a n t or the  s t a t e  w i t h i n  MO d a y s  f r o m th e e n t r y  o f  t h e  o r d e r .

(j) In t h i s  s e c ti on ,

(1) " m e n t a l  i l l n e s s "  m e a n s a n y  m e n t a l  c o n d i t i o n  t h a t

i n c r e a s e s t ne p r o p e n s i t y  of the  d e f e n d a n t  t o be d a n g e r o u s  to  th e

u b l i c  o r  s .f et y, h o w e v e r ,  it is not r e q u i r e d  t h a t  the m e n t a l  i l l n e s s



, 2 . V S . 0 S ^

be s u f f i c i e n t  to e x c l u d e  c r i m i n a l  r e s p o n s i b i l i t y  u n d e r  A S  jA-. 01. 6'TS

cr r h a t  t h e  m e n t a l  i l l n e s s  p r e s e n t l y  s u f f e r e d  b y  t h e  d e f e n d a n t  be th e

same ;r.e he s u f f e r e d  at the t i m e  of the c r i m i r a l  c o n d u c t ;

(2) " d a n g e r o u s "  m e a n s  a detei. .in ati on  i n v o l v i n g b o t h

the m a g n i t u d e  of th e r i s k  tha t the d e f e n d a n t  uill  c o m m i t  an  a c t

t h r e a t e n i n g  th e  p u b l i c  p e a c e  o r  s a fe ty , as w e l l  as t he  m a g n i t u d e  of

the h a r m  t h a t  c o u l d  be e x p e c t e d  to r e s u l t  f r o m  t h i s  c o n d u c t ;  a f i n d i n g

that  a d e f e n d a n t  is " d a n g e r o u s "  m a y  r e s u l t  f r o m  a g r e a t  r i s k  o f r e l a -

t i v e l y  s l i g h t  h a r m  to  p e r s o n s  o r  p r o p e r t y ,  or  m a y  r e s u l t  f r o m  a r e l a -

c i v e l y  s l i g h t  r i s k  of s u b s t a n t i a l  h a r m  to p e r s o n s  o r  p r o p e r t y .

* S e c t i o n ^ .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h
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a n  ACT t o  r e v i s e  t h e  l a w  i n  r e l a t i o n  t o  t h e  i n s a n i t y  
d e f e n s e  ana  t o  e s t a o l i s h  a p l e a  and v e r d i c t  o f  g u i l t y  but  
m e n t a l l y  i l l ,  and a me n d i n g  c e r t a i n  A c t s  h e r e i n  named .
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r e c c e s  E Q ie d _ iQ _ ih e _GPQec.a i_ A ! i£ E t! ix i

S e c t i o n  1.  S e c t i o n s  6 - 2  and  6 - a  of  t h e  " C r i m i n a l  Co d e  o f  
1 9 6 1 " ,  a p p r o v e d  . J u l y  2 tl» 196 1 ,  as amended* a r e  amenoed  t o
r e a d  as  f o i l o w s :

<uh.  3 0 * p a r .  6 - 2  j [S.H.A. ch. 38, 6-2]
S e c .  6 - 2 .  I n s a n i t y .  (a)  a p e r s o n  i s  n o t  c r i m i n a l l y  

r e s p o n s i b l e  f o r  c o n d u c t  i f  a t  t h e  t i m e  of  suer  c o n o u c t « as a 
r e s u l t  of  me n t a l  d i s e a s e  or  me n t a l  d e f e c t *  ne  l a c k s  
s u b s t a n t i a l  c a p a c i t y  e i t h e r  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  
h i s  c o n o u c t  o r  t o  c o n f o r m  h i s  c o n d u c t  t o  t h e  r e q u i r e m e n t s  o f  
l a w .

(o)  1 ho t e r m s  " m e n t a l  d i s e a s e  or me n t a l  d e f e c t "  do no t
i n c l u j j  an a b n o r m a l i t y  m a n i f e s t e d  o n ! y  by r e p e a t e d  c r i m i n a l  
or  o t n e r w i s e  a n t i s o c i a l  c o n o u c t .

ic.1 £ OECscQ__BUQx__aj.-_l.De_ljLmE-aL_i.uc_ccmmissiQQ.Qf _a
ccio!iDai_QLLcDsex-Bas_UQi_iQsauE_t;ui__was__suiLecxQu__lLQai a
SC D i a l  i l lQ E S S x  i s  — D Q l_L eieE yefl_Q l_C L im ioal_L E S U Q Q S iO iiiiy
L B L _ t n S _ C Q 0 3 U E l _ t : Q d _ B i i S ! _ D E _ l . Q U Q U _ O U l ! l y _ C u L _ m f c O i a l l x _ i l l 1

i a i _ £ Q C _ D U C U Q S £ S _ Q l _ l D i S _ _ L e C l i C Q x _ _ 2 m C Q l a l  i l l u c s s ! !  u c
2 a E o i a l l y _ i l i 2 _ m c i i Q S _ u _ s u o s i a Q l i a i _ a i s c c d E C _ o i _ i U u u u D t x _ m u Q U x
o t  _ _ a E D a y i Q C - _ B D i c U - _ a l L  l i C i E U  a  u e t S Q O _ _ a l _ i o e _ l j . i t ' e _ Q i _ L u e
c o m E i S S i O Q _ Q L - i u c _ o L L E Q s c _ a u U _ B l J x c D  i!DoaJ.Lcd l D a l  u c l s o q I s

J U f l j m £ U l x _ _ O U l _ _ D Q l _ - l D - _ l t ) £ - _ U £ l E Q L _ _ l b a l _ - h e  i S _ _ U U a D l E _ l C
a B O c e w i a i £ _ i D c _ B L O D a l u l D £ s s _ o i _ D i s _ o c u a i i a c _ c c _ i s  uQa u i e _ _ L D
COQlOCD_DlS_CODauCl_lQ-lDt_CeOUXCeEl!DiS_Oi_lflBt 

( C h .  38,  p a r .  6 - A)  [S.H.A. ch. 38, fl 6-4]
S e c .  o - A .  A f f i r m a t i v e  D e f e n s e .  a d e f e n s e  b a s e d  upon  any  

c.  t n ?  p r o v i s i o n s  o f  A r t i c l e  6 i s  an a f f i r m a t i v e  d e f e n s e  
cacec i-itial-TEDU l_xlioess_i s.Qu l_au_ a 1 L i r malxe e_acluos ex_bul
aQ_dlieiDilliY£_dlua_OC_lADfliDj_Lbdl_'.Sd*__bS aCCCl!lC0x__UDaCL
a u o t c o L x a i c  c y i o e a c e x  •sDeu__ibc__aLLic.maLi.yE flcieasc ui
iDsaQxiy_xs_Laisefl_ut_iDu_uiEa_ai_oujiiy_Dui_aj£Dlally_iil__is
made.

S e c t i o n s  I I 3 - A .  1 1 3 - f>,  1 1 6 - 1 ,  M W ,  I I S - 3 ,  

o f  t h e  " C o d e  bf  C r i m i n a l  P r o c e d u r e  o f  | 9 o ’ " ,  

1 w i 1 9 6  3 1 a s  a m e n d e d ,  a r c  i n t e n d e d  t o  r e a d  at.

Sec t i on 2.
1 1 S -  A :|fld 1 I S * Cl 
a p p r o v e d  Augus t  
f o i l o - i :

(.-i. 38* p a r .  I I 3- a ) |S.H.A, eh. 311, fl 113-1]

S e c .  113- A .  r' l i ‘ a .  (a)  wnen c a l l e d  upon t o  p l e a d  at  
ar r a ' gnmpnt  tin* d e f e n d a n t  s n a i l  l ie t v i r n t s h o d  . i  i n  a c o p y  of  
t n e  c h a r g e  and s h a l l  p l e a d  qui  It > x _ U U i l l Y _ b u l _ ! D £ D L d l l Y - J . l l x  
or h o t  g u i l l y .

'V

I'j •»
S . .

\

(d ) If t h e  

s n a i l  b e  e n t e r e

p) ea .
(c ) If t h e

b e  a c c e p t e d  unti 

d e f e n d a n t  t h e  
p e n a l t y  pr o v i  dec 

b y  t n e  c o u r t ,  
u n d e r s t a n d  i n g 1 y

t n e  c o u r  t .snd rt 

l Q l _ _ i L . t D E .  

c o u c l _ _ s D u l l — DC

u o d ecg o o E  Esamj
D s y E b ia ir . is l_ _ a c  
QSJI E D o l Q O i c a l - E i

d £ _ _ 1 D e  d c l c o d i

l D E t E _ i s _ a _ L a t x . i

ai_iDe-lia>E
l £ l  tb-t If 

s n a l 1 a d v  i se n ii 

wnich ne is ; 
r e l e a s e d  o n  b o n  

b y  t n e  c o u r t  

w a  i v e r  of h i s  r 

t r i a l  c o u l d  p r o  
( C h .  38, pa 

S e c . 1 1 3 - S .  

N o  p e r s o n  u n d  

p I e a d  g u  i11 y x . O  
in a n y  c a s e  e 

he  is r e p r e s e n t  

( C h .  38, pa 

S e c .  1 1 S - I .  

a p l e a  of g u i 1 1 
t h e  c o u r t  an d  a 
t h e  d e f e n d a n t  i 

( C h .  38, pa 

S e c . I 1 S - 2.

( a ) b e  f or c or

wftori:
( 1 ) 1 he op 

(2)  Th e  c 

c o n s e q u e n c e s  c 

by l a w  w h i c h  nii 
i t>i  upon i

d e le c m io £ _ tb e _ l
t h f t h n r q e .

l D l _ _ U e l o c t  

n i_ U 'd y _ b e _ a c t t  
1 1 1 __iD e__! 

c l i o i c a l - B i t c a
L i O D l . l d - l C i O ' .

1 2 1 _ _ i D e _ . 
D s y c h q l o B i C a l _

1 1 1  IDE, j
s a * _ _ D E q S 2 Q i , e

* ■* »• VPi/1 .  i  f

Addi t i ons  in text , ir r  in d icated  by u n d e rlin e ; d e le tio n s by * ln k m n il ii

2.1(52

A d d it io n s  I
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( d ) I f  t n e  d e f e n d a n t  s t a n d s  mute  a p l e a  o f  no t  g u i l t y  
s n a i l  De e n t e r e d  f o r  h i m and t h e  t r i a l  s h a l l  p r o c e e d  on s u c h  
pi  e a .

(c)  I f  t h e  d e f e n d a n t  p l e a d s  g u i l t y  s u c h  p l e a  s h a l l  n o t  
be a c c e p t e d  u n t i l  t h e  c o u r t  s h a l l  h a v e  f u l l y  e x p l a i n e d  t o  t h e  
d e f e n d a n t  t h e  c o n s e q u e n c e s  o f  s u c h  p l e a  and t h e  maximum 
p e n a l t y  p r o v i d e d  oy l o w  f o r  t h e  o f f e n s e  w h i c h  may be i mp o s e d  
by tne  c o u r t .  A f t e r  s u c n  e x p l a n a t i o n  i f  t h e  d e f e n d a n t  
u n d e r s t a n d i n g 1 y p e r s i s t s  i n h i s  p l e a  i t  s h a l l  be a c c e p t e d  Dy 
t n e  c o u r t  and r e c o r d e d .

xal__li _lQe_£letBDdaDL_DlE£idi_ouilty_bul._it:Di.aLlx_illi_tDe
c a u L t  shall. n o t  acceai._5ucQ_a_Dlea_uQtiL_ttiE_£!elEQaaQt_Daa
u o d c c y o o c  e 5 a m j . o a t i o Q _ _ D y  a  t l i o i c a l  c s . y c . b o l Q o i . i i  q c
o s y c b i a i i i s t  a o d  t b c  i u d o e _ b a s _ e £ a n i D e f l _ t b e _ Q i y c b i a i c . i a _ Q c
Diy cbDlQOjLcal_ceQQCi_QC_ceoQn.tii_belcl_a_buac.iao_QQ_ibE issue
QL__iQe_-dELEQdaDils__G)eDtal__CQQ£litiQQ_aQ£3_ii_aaiisliefl_ibat
t b e i : e . i s _ a . [ a c i u a l _ u a s i s _ i b a i _ i b s _ d E l e D a a Q i _ s a i _ m e D i f l l l y  i l l
at_ibE.iiire_QL_tbE_QiieQsu_tQ_tfbis;b_tDE_Dlca_ii_EQi£i.edx

i d  td-y I f  a d e f e n d a n t  p l e a d s  n o t  g u i l t y *  t h e  c o u r t  
s n a i l  a d v i s e  h i m a t  t h a t  t i m e  or a t  any l a t e r  c o u r t  d a t e  on  
w n i c h  ne i s  p r e s e n t  t h a t  i f  he e s c a p e s  f r o m c u s t o d y  or  t s  
r e l e a s e d  on bond  ano f a i l s  t o  a p p e a r  i n  c o u r t  when r e q u i r e d  
by tne  c o u r t  t h a t  n i s  f a i l u r e  t o  a p p e a r  w o u l d  c o n s t i t u t e  a 
w a i v e r  of  h i s  r i q n t  t o  c o n f r o n t  t n e  w i t n e s s e s  a g a i n s t  h i m  and  
t r i a l  c o u l d  p r o c e e d  i n  h i s  a b s e n c e .

( L h .  3B i p a r .  1 ) 3 - 9 )  [S.H.A. ch. 38, [| 113-5]
S e : .  1 1 3 - 9 .  P l e a  arid Wa i v e r  o f  J u r y  by P e r s o n  u n o e r  l t i .

No p e r s o n  un de r  t h e  age  of  IB y e a r s  s h a l l  be p e r m i t t e d  t o  
p l e a d  gui  11 y i _ o u t l l y _ d u l _ a ) u r t L u l l y _ i l l  or  w a i v e  t r i a l  by j u r y  
In any c a s 0 e x c e p t  w h e r e  t n e  p e n a l t y  i s  by f i n e  o n l y  u n l e s s  
he i s  r e p r e s e n t e d  by c o u n s e l  i n  op e n  c o u r t .

( Ch .  3B . p a r .  119- 1)  [S.H.A. eh. 38, 119-1]
S e c .  1 1 9 - 1 .  Me t h o d  o f  T r i a l .  A l l  p r o s e c u t i o n s  e x c e p t  on  

a p l e a  o f  g u i l t y  Q L _ 0 u i l t y _ 0 u l _ E i : u l . a l l y _ i l l  s n a i l  tie t r i c o  oy 
t h e  c o u r t  and a j u r y  or  t r ie c o u r t  when a j u r y  ts  w a i v e d  by  
t h e  d e f e n d a n t  i n open c u u r t .

( L h .  30 « p a r .  1 19- ? )  [S.H.A. ch, 30, [| 115-2)
S e c .  115- ,?.  P l e a s  o f  G u i l t y  d c d _ U U c i t y _ b u L _ ! D C b l . i ) l l y _ i . l l • 

(a)  B e f o r e  or  d u r i n g  t r i a l  a p l e a  of  g u i l t y  may be a c c e p t e d  
when :

(1) l h o  d e f e n d a n t  e n t e r s  a p l e a  o f  g u i l t y  i n open  c o u r t ;
(2) Ihe c o u r t  h a s  i n f o r m e d  t n e  d e f e n d a n t  of  t h e  

C o n s e q u e n c e s  of  h i s  p l e a  and of t h e  maximum p e n a l t y  p r o v i d e d  
by 1 .<- - h i m  .may be i mp o s e d  upon a c c e p t a n c e  o f  s u c h  p l e a .

(r>t Upon a c c e p t a n c e  of  a p l e a  o f  qu i I t y t h e  c o u r t  S b i l l l  
Oil tECQU u e _ t  D1-' _ l d C  L U d l _ b u S i S _ l l Q L - l . b E _ C l E ( )  m n y - h r o r - e v  n ) r n c t - o *  
t h t - e n n r ^ r .

Xtll._bEiQLE.OL_UULi'JQ_tCiaL_(l_UiCfl_at_OuilLy_DUL_!DEOI.ally 
1 ll.mjy ,!}f_iJLLEUl.efl.by-LbE_LOULL-ttbCUi

U I . . i b - . . 2 i ; I . e U w a u l . . . b d s . . u c d u L j 2 u s . _ u u „ _ u i u t E t o u L i Q Q . . i j y _ t )  
:  I i u i L i i l . Q s y C Q c l O d i s ! . - Q L . „ O i y c . b i a n . t s i . . a a d . _ b t i i . _ B u i y K d _ . . b J  s
I. l 2 U l . L U _ l L t J l i _ U U d

X X l - . L L ' U  J UdUE  b u s  ULdE l OEC l  t b c  U S y t b i f l L L l C  UL
Ciy L'-'QIL'BIC jI-LuaQLl-UC-LtiDaLLSX-dbtl

1 X I  I0u'_ J U U B C - D O S - Q C l O - U - b U f l l . i Q 0 t . i l  L _ if Qi C b _ 2 t L U E L .  _QUI.S.y
!I'Ji..ULESECX_cyitlC,JLU»_UO>tUE.iSiUE_OL.Lbt.aEiEOllil01i5_!IICULi)l 
b E d l t b . d o o i . o i . i b e . c o o c lusiOQ-QL.sucb_beaLiaoj.--is saiisitua

A d d i t i o n s  in  t e x t  a r e  i n d i c a t e d  b y  Jji idv. ri l.n Ci d e l e t i o n s  b y  x iH m m m I i .

24fmH
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tD a i_ it!£ £ e _ is _ a _ ta c .s .u a l_ b a s i i_ ia a i_ tD f i_ Q e le a d d Q i_ a a i_ a ie D L a ll i :  
i l l  al_lt)e_li!re_Qi_lDE.Qllaaie_iQ_BDi.cD_Lt!e_alea_ii_eQieL££ix

( C h .  38,  p a r .  1x5- 3)  [S.H.A, ch. 38, 115-3]
S e c .  1 1 5 - 3 .  T r i a l  by t h e  C o u r t .  ( a)  * t r i a l  s n a i l  De 

c o n d u c t e d  i n  t h e  p r e s e n c e  of  t h e  d e f e n d a n t  u n l e s s  he w a i v e s  
t ne  r i g h t  t o  De p r e s e n t .

(D) J p o n  c o n c l u s i o n  o f  t h e  t r i a l  t h e  c o u r t  s n a i l  e n t e r  a 
q e n e r a l  f i n d i n g ,  e x c e p t  t n a t ,  wnen t h e  a f f i r m a t i v e  d e f e n s e  o f  
i n s a n i t y  nas  Deen p r e s e n t e d  d u r i n g  t h e  t r i a l  and a c q u i t t a l  i s  
b a s e d  s o l e l y  upon t n e  d e f e n s e  of  i n s a n i t y ,  t h e  c o u r t  s n a i l  
e n t e r  a f i n d i n g -  of  n o t  g u i l t y  by  r e a s o n  o f  i n s a n i t y .  In t h e  
e v e n t  o f  a f i n d i n g  of  n o t  g u i l t y  by r e a s o n  of  i n s a n i t y ,  a 
h e a r i n g  s h a l l  be h e l d  p u r s u a n t  t o  t h e  M e n t a l  H e a l t h  and
D e v e l o p m e n t a l  D i s a b i l i t i e s  Code'  t o  d e t e r m i n e  w h e t h e r  t n e
d e f e n d a n t  i s  s u b j e c t  t o  i n v o l u n t a r y  a d m i s s i o n .

i c l  hdeq___ iD C - .a c le o d a Q i. D a i_ _ a i5 £ iL c c !_ .a  d e l e o i c  q!
i o 5 a o i . l x i . _ l b e  c q u li may—i x Q B  Lbc  U£LcodaDi__Quilix__buL
meDlally_ill-x.li-dllei._D2a£.iDo_all_Ql_iDc_Eyifl2DC!ix_LDE_£.oui.i
lcQ as_ t)ex o o a_ a_ cca5 Q D aD ic_ aau iJ l_ it> aL _ lb £ _ ae£ eQ claa i.i

1 1 1  x 5 _ B u i l ly _ o t_ lD E _ o £ lE D ie _ c D a L Q e o i_ ac D
i i l  HP5__2'cc;LPlly ill__al._ lD E _tim e_Q L _i.D E _i;B B ;a 'i55iO Q _ci

10E_OLLuD5Ei_dQa
1 1 1  Ha 5 _ Q Q L - l £  j 3 l l x . - X Q ! i d Q e _ a i _ L b B  - Ll3!C_Ql._L0f!_CQ(!)!3l55iBQ

Q L .lD C .O L iE O iC i
i C lim iu -r  Id Vs, f 1-1U0 ill nei|. 

( C h .  38,  p a r .  1 15* - A

law
t n e

S e c .  1 1 5 — A .
shall be 

j u r y .
(o)

[S.H.A. ch. 38,1) 115-4]
I r i a l  oy C o u r t  and  J u r y . )  (a)  Q u e s t i o n s  

d e c i d e d  by t h e  c o u r t  and q u e s t i o n s  of  f a c t
o f 
by

(t) 
l i s t  of

(a)
(c| i?0 

i n

The j u r y  s h a l l  c o n s i s t  of  1? member s .
Upon r e q u e s t  t h e  p a r t i e s  s n a i l  be f u r n i s h e d  w i t h  

p r o s p e c t i v e  j u r o r s  w i t h  t h e i r  a d d r e s s e s  i f  known,  
t a c h  p a r t y  may c h a l l e n g e  j u r o r s  (or  c a u s e .
A de f e nda n t .  t r i e d  a l o n e  s h a l l  be a l l o w e d

p e r e m p t o r y  c h a l l e n g e s  i n  a c a p i t a l  c a s e ,  10 i n a c a s e
w h i c h  t h e  p u n i s h m e n t  may be i m p r i s o n m e n t  i n  t h e  p e n i t e n t i a r y ,  
and 5 i n  a l l  o t h e r  c a s e s !  e » c e p t  t h u t i  i n a s i n g l e  t r i a l  o f  
more t h a n  one d e f e n d a n t ,  e a c h  d e f e n d a n t  s h a l l  be a l l o w e d  1?
n e r e m p r o r y  c h a l l e n g e s  i n  a c a p i t a l  c a s e *  b i n  a c a s e  i n w h i c h
trie p u n i s h m e n t  may be i m p r i s o n m e n t  i n  t h e  p e n i t e n t i a r y ,  and 3 
i n a l l  o t h e r  c a s e s .  If  S e v e r a l  c h a r g e s  a g a m s t  a d e f e n d a n t  
nr d e f e n d a n t s  a r e  c o n s o l i d a t e d  l o r  t r i a l ,  e a r n  d e f e n d a n t

c h a l l e n g e s  u p o n  o n e  c h a r g e  o n l y ,  

be  t h e  c h a r g e  a g a i n s t  t h a t  

m a x i m u m  p e n a l t y .  T h e  

n u m b e r  o (  p e r e m p t o r y

S h a l l  be a l l o w e d  p e r e m p t o r y
w h i c h  s i n g l e  c h a r g e  s h a l l  
d e f e n d a n t  a u t h o r i z i n g  t h e  g r e a t e s t  
S t a t e  s h a l l  be a l l o w e d  t h e  same 
c h a l l e n g e s  as  a l l  ol  t h e  d e f e n d a n t s .

( f ) A f t e r  e x a m i n a t i o n  by t h e  
e x a m i n e d ,  p a s s e d  up o n ,  a c c e p t e d  and  
c o u n s e l  as  p r o v i d e d  by Supr eme Cour  t r 

{.,) A f t e r  tr ie Jury  i s  i m p a n e l e d  
d i r e c t  tl»e s e l e c t i o n  of ? a l t e r n a t e  j u r o r s  who S h a l l  t a x o  
ie"' ,.  o a t h  as  the  r e g u l a r  j u r o r s .  f ac h p a r t y  s h a l l  ha v e  
a d d i t i o n a l  p e r e m p t o r y  C h a l l e n g e  f or  iMcrt  u ' t r n a t ,■ j u r o r ,  
b e f o r e  t r i e I i n a l  s u b m i s s i o n  ol  a c a u s e  a member o l  t he

c o u r t  l h e  

t I 'r id e  r 0(1 

u I r- s . 
a n d  s - n r n

j u r o r s  may  b e  

b y  o p p o s i n g

t h e  f chi  r t

d i e s  or
j u r o r  ■ ft

Additions

s d i s c n a r g e d  he S h u l l  be 
t h e  o r d e r  ol  s e l e c t i o n .

may 
t l ie 
one  
I I

JII f V
r e p l a c e d  b y an alternate

l r « t  .ire  in d ica ted  by u n d e rline: deletio n:,

2-1G-1
li) ulf.

•

Srt
t-c

(n)  A 
t n e  p r e s e n c e  
be p r e s e n t .
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( j )  bn I
p r e s e n t e d  c 
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d e f e n s e  o f  
c o u r t  s n e l 1 
f o r ms  o u t  
r e a s o n  o f  i r  
e v e n t  t h e  
s p e c  i a 1 v e r t  
r e t u r n e d  tr 
ver  d i c t  r eqi  
c o m m i t t e d  I 
of  t h o s e  act  
v e r d  i c t  o f  
be h e l d  pur :
Di  s a b  i 1 i t i e; 
s u b j e c t  t o  
Of i l eQSE  — OL
C 0 U C . L i . B D C r '  
I D E  J U C X - -
. l l i . a s . t o .  
L i . a _ j u c x . i D
Kax_ . a e  cu
i o e c i a l . x e c  
c t a i O Q a o l c .  
c b a c a e a .a u d  
li< se_o£ _ i d c  
i . l l . a l . s u c b

(k) wh 
c I o s e  of  a l  
s u o p o r t  a 
mot i on  of  t 
J u r y  t o  c 
a c q u i t t a l  a

(I ) uh 
o f f i c e r  o f  
and t o  pr  
Upon aqr eem  
t n e  j u r y  ma 
c o u r  t , s epa  
at  i t s  nex t  

( m) In 
j u r o r  who i 
i mp.yneIpd  
p e r m i t t e d  t 
per  i oti  o l  
ol  t h e  t a u t  
s u c h  s e p a i  
c o u r t ,  upoi  
o~h mot  i oi  
d e f e n d a n t  (
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(n ) a tria l by the c o j r i  a n d  j u r y  shall be c o n d u c t e d  in 

tn e p r e s e n c e  of tne d e f e n d a n t  u n l e s s  ne  w a i v e s  the r i g n t  to 

be p r e s e n t .

(i) A f t e r  a r g u m e n t s  o f  c o u n s e l  the c o u r t  s h a l l  i n s t r u c t

tne j u r y  a s  to t h e  law .

( j )  u n l e s s  t n e  a f f i r m a t i v e  d e f e n s e  o f  i n s a n i t y  has  been
p r e s e n t e d  d u r i n g  t h e  t r i a l ,  t n e  j u r y  s h a l l  r e t u r n  a g e n e r a l  
v e r j i t t  as  t o  e a c n  o f f e n s e  c n a r q e d .  When t h e  a f f i r m a t i v e  
d e f e n s e  o f  i n s a n i t y  ha s  oeen  p r e s e n t e d  d j r i n g  t h e  t r i a l ,  t n e
c o u r t  s n a i l  p r o v i d e  t n e  j u r y  n o t  o n l y  w i t h  g e n e r a l  v e r d i c t  
f o r ms  o u t  a l s o  w i t h  a s p e c i a l  v e r d i c t  f o r m o f  n o t  g u i l t y  by 
r e a s o n  o f  i n s a n i t y ,  a s  t o  e a c n  o f f e n s e  c h a r g e d ,  and i n  s u c n  
e v e n t  t h e  c o u r t  s h a l l  s e p a r a t e l y  i n s t r u c t  t h e  j u r y  t h a t  a 
s p e c i a l  v e r d i c t  of  n o t  g u i l t y  by r e a s o n  of  i n s a n i t y  may oe  
r e t u r n e d  i n s t e a d  of  a g e n e r a l  v e r d i c t  b u t  s u c h  s p e c i a l  
v e r d i c t  r e a u i r e s  a f i n d i n g  oy t n e  j u r y  t h a t  t h e  d e f e n d a n t  
c o m m i t t e d  t h e  a c t s  c n a r g e d  but  a t  t h e  t i m e  o f  t h e  c o m m i s s i o n  
of  t h o s e  a c t s  t n e  d e f e n d a n t  was i n s a n e .  In t n e  ’ v e n t  o f  a 
v e r d i c t  o f  n o t  g u i l t y  by r e a s o n  of  i n s a n i t y ,  a h e c ' i n g  s n a i l
be n e l d  p u r s u a n t  t o  t he  M e n t a l  H e a l t h  and D e v e i o p m e n t a l  
D i s a b i l i t i e s  C o d e 1 t o  d e t e r m i n e  wh e t n e r  t h e  d e f e n d a n t  i s  
s u b j e c t  t o  i n v o l u n t a r y  a d m i s s i o n .  t f bCQ__l .be e i l j . L t Da i i . Y e
f l e i t - o s e __0 i _ i D s a Q i L Y _ D a i _ b c e D _ D L C i e u t e d _ d u L j . Q 2 _ i b e _ i t j L a i i _ i Q e
c o u c L i - t t b e L C _ u i J r . L a Q L e a - t j y _ i D c _ U Y i c l C Q e e i _ - 2 b t i L J  a l i o  ULD5ti .de
L O E _ _ j u t y _ _ t t i l h _ a _ ' i Q e L i a l _ Y C L n i L l _ i Q L m _ a i _ o u i i t y _ D u i _ i D C D i a l i Y
j L l l i . _ a i _ l o _ c a c t > _ o t i e C ! i e - c b a c c c d _ a D a _ s h a i L _ s e D a L a t e l x _ i a i i L u c L
l D C _ j J L i _ L b a i - a _ i o c L i a l _ y f : . f  f l j . c l _ D i _ B u j . l i 5 :  u u i . . _ B e o i e l L ) t  i i l
m a y _ _ u e _L e i u L b e d - j - b i  i i . a f l _ o l _ a . . i ) e D C L a L _ Y C L d L L i i _ b u l _ l b a i _ i u c D
a u e i i a l . Y e r  O i  e l  _ L e Q u i i . e s  _ a — i j . ba i . Qf l __B5c__ i be  j u l *  be5coaf l__a
L e d D O Q a o l e _ _ d o u u l _ _ i Q d i - - i b e _ _ d e L > . n f l a Q i _ _ c o ! ! ! E i t i e d  l b c  a c i s
; 0 0 i ; d e d _ a Q 3 _ t n i i i _ i b a _ a e i c D d a Q L _ t ( a i _ c j fi i _ l e a a . L i Y _ i Q i a Q e _ a i _ _ i b e  
i i ! P i *_Di  _ i L ' e - L u a ' t D i i t , i o D _ o L _ l u o s e _ a L l i _ b u i _ i b a l _ b e _ w a i _ i D e D t d l i y  
i l l _ e i _ i u c b _ i i B c »

(h) when ,  a t  t h e  c l o s e  of  t h e  S t a t e ' s  e v i d e n c e  or  a t  t h e
c l o s e  of  a l l  of  t h e  e v i d e n c e ,  t n e  e v i d e n c e  i s  i n s u f f i c i e n t  t o  
S u p p o r t  a f i n d i n g  or  v r r d . c i  o f  g u i l t y  t h e  c o u r t  may and on  
m o t i o n  of  tr ie d e f e n d a n t  s n a i l  make a f i n d i n g  or d i r e c t  t h e  
j u r y  t o  r e t u r n  a v e r d i c t  o f  n o t  g u i l t y ,  e n t e r  a j u d gme n t  of  
a r . g u i t l i i l  and d i s c h a r g e  t h e  d e f e n d a n t .

( I)  when t ne  ) u r y  r e t i r e s  t o  c o n s i d e r  i t s  v e r d i c t  an 
o I f i c r i  0 1  t h e  c o u r t  s h a l l  oe  a p p o i n t e d  t o  k e e p  them t o g e t h e r  
and t o  p r e v e n t  c o n v e r s a t i o n  b e t w e e n  t h e  j u r o r s  and o t h e r s .  
Upon a g r e e m e n t  o e l w e e n  t h e  S t a t e  ana d e f e n d a n t  or h i s  c o u n s e l  
•in' |iir y nin y s e a l  a nd  d e l i v e r  i t s  v e r d i c t  t o  t h e  c l e r w  of  t n e  
c o u r t i  s e p a r a t e ,  arid t hen  r e t u r n  su c h  v e r d i c t  i n  open c o u r t  
a t  i t s  n e »t s e s s i o n .

(m) In t he  t r i a l  of  a c a p i t a l  or o t h e r  o f f e n s e ,  any  
l u t u r  who i s  a member of  a p a n e l  or j u r y  wt i i Ch has  been  
i mp a ne l  i d  ano  Sworn as a p a n e l  or as a j u r y  s h a l l  oe 
Pi-r 1.1 11 or) t o  s e p a r a t e  f i pm o t h e r  S u c n  j u r o r s  d u r i n g  e v e r y  
p e r i o d  nl  a d j o u r n m e n t  to a l a t e r  d a y .  u n t i l  f i n a l  s u b m i s s i o n  
hi  t he  c a u s e  t o  t h e  j u ' r  ' O '  d e t e r m i n a t i o n ,  e »c e p t  t h a t  no  
s u c h  s e o a r u t  i on  s n a i l  oe p e r m i t t e d  i n  any t i  i a l  a f t e r  t n e  
c o u r t ,  upon m o t i o n  by t n e  d e f e n d a n t  0 1  t h e  S t a t e  or upon i t s  
n . i i  .no t i on i f i n d s  a p r o b a b i l i t y  t h a t  p r e j u d i c e  t o  t hi* 
clef end  l i l t  0 1  to t ne  S t a t e  w i l l  r e s u l t  f r o m s u c h  . e p a r a t i o n .

1 I'hiipii t si tv. I. I*Mm el Miti

Ai l i lUmns in lent arc indicated by underl ine: drlctionr. by i.t«.iIw h v Iu

m r>
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( C h .  36* p a r .  1 1 5 - 6 )  [S.H.A. ch. 38, {j 115-6]
S e c .  1 1 5 - 6 .  A p p o i n t m e n t  o f  P s y c n i a t r i s t  DC L l i Q i C f l l

E i X C Q o l Q O i s t *  I f  t ne  d e f e n d a n t  h a s  g i v e n  n o t i c e  t h a t  he may 
r e l y  u p o n  t h e  d e f e n s e  o f  i n s a n i t y  as  d e f i n e d  i n  S e c t i o n  6 - 2
of  t he  C r i m i n a l  Code  o f  19611 or  10e_def . engaa i . _ i . Qf l . LCa i . ES  I b a t
b E _ i Q i £ o r t s _ l Q _ Q L e a f l _ o u i l l y _ D u L _ ' r E a i a l i y _ i l l _ o t  t h e  d e f e n s e  o f  
i n t o *  c a t e d  or  d r u g g e d  c o n d i t i o n  as  d e f i n e d  i n  S e c t i o n  6 - 3  o f  
t h e  C r i m i n a l  Co d e  o f  1 9 6 l : or  i f  t h e  f a c t s  and c i r c u m s t a n c e s  
of  t h e  c a s e  j u s t i f y  a r e a s o n a o l e  o e l i e f  t h a t  t h e  a f o r e s a i d  
d e f e n s e s  na y  De r a i s e d *  t he  C o u r t  s h a l l *  on m o t i o n  o f  t n e  
S t a t e *  o r d e r  t h e  d e f e n d a n t  t o  s u b m i t  t o  e x a m i n a t i o n  by a t  
l e a s t  one  c l i Q i C a l _ D 3 l t C t l Q l Q 2 i . 5 I . _ Q C  p s y c h i a t r i s t *  t o  oe named  
by t he  p r o s e c u t i n g  a t t o r n e y .  The C o u r t  s h a l l  a l s o  o r d e r  t n e  
d e f e n d a n t  t o  s u b m i t  t o  an e x a m i n a t i o n  by one n e u r o l o g i s t *  o n e  
C l i o i c a l  p s y c h o l o g i s t  and one e 1e c t r o e n c e p h a l o g r a p h e r  t o  oe  
named by t h e  p r o s e c u t i n g  a t t o r n e y  i f  t h e  S t a t e  a s k s  f o r  o n e  
o r  more o f  s u c n  a d d i t i o n a l  e x a m i n a t i o n s .  Tne C o u r t  may o r d e r  
a d d i t i o n a l  e x a m i n a t i o n s  i f  t h e  C o u r t  f i n o s  t h a t  a d d i t i o n a l  
e x a m i n a t i o n s  by a d d i t i o n a l  e x p e r t s  - i l l  >e o f  s u b s t a n t i a l  
v a l u e  i n  t h e  d e t e r m i n a t i o n  o f  i s s u e s  of  i n s a n i t y  o r  d r u g g e d
c o n d i t i o n s .  The r e p o r t s  o f  s u c h  e x p e r t s  s h a l l  oe made
a v a i l a b l e  t o  t h e  d e f e n s e .  Any s t a t e m e n t s  made by j e f c n d a n t  t o
s u c n  e x p e r t s  s h a l l  n o t  be a d m i s s i b l e  e g a i n s t  i h e  d e f e n d a n t
u n l e s s  he r a i s e s  t h e  d e f e n s e  o f  i n s a n i t y  o r  t h e  d e f e n s e  o f  
d r u g g e d  c o n d i t i o n *  i n w h i c h  c a s e  t h e y  s h a l l  be a d m i s s i b l e  
o n l y  on t n e  i s s u e  o f  wh e t he r  he - a s  i n s a n e  or  d r u g g e d .  The  
r e f u s a l  o f  t h e  d e f e n d a n t  t o  c o o p e r a t e  i n  s u c h  e x a m i n a t i o n s  
s n a i l  n o t  a u l Q B a i i C a l l y  p r e c l u d e  t h e  r a i s i n g  of  t n e  a f o r e s a i d  
d e f e n s e s  b u t  s h a l l  p r e c l u d e  t h e  d e f e n d a n t  f r om o f f e r i n g  
e x p e r t  e v i d e n c e  or  t e s t i m o n y  t e n d i n g  t o  S u p p o r t  SuCh d e f e n s e s  
i f  t he  e x p e r t  e v i d e n c e  or  t e s t i m o n y  i s  b a s e d  u p o n  t h e  
e x p e r t ' s  e x a m i n a t i o n  of  t h e  d e f e n d a n t .  l L _ l d e _ L Q U C L . i _ a C l E L _ a  
Q e a L i D 0 i _ _ a e l . e c i ' i D e 5 _ i o _ i t i _ i i 3 S . L 5  JL i i c t i . 3D_i Dd! . _CD2_£i eCeDf l i i QCl 3
c e t u 5 a l _ l . Q _ c o c D e c a i e _ i f a 3 _ u Q L C d i D n d t j i e _i 5 i _mjiX l  x n  i l s  i q u d q

G l S t i e l l Q Q l  bat .  aO*—  Q L . . a l i  £ V l C t Q C £  UDDQ l D C . - Q C f ED5E
a s a e c i e o i

i I’l im r r n p h  ( - 2  nf th is  c h a p te r .
= F n r a c r x p h  0-3 nf th is  c h ap te r .

S e c t i o n  3 .  s e c t i o n  5 - 2 - 5  o f  t h e  " U n i f i e d  
C o r r e c t i o n s " *  a p p r o v e d  J u l y  26,  197? ,  as  amended ,
and  S e c t i o n  5 - 2 - 6  i s  a d d e d  t h e r e t o *  t h e  amended  
S e c t i o n s  t o  r e a d  as  f o l l o w s :

(Ch .  36,  p a r .  1 0 0 5 - 2 - 5 )  [S.H.A. ch. 36, S 1005-2-5)
S e c .  5 - 2 - 5 .  1 ft any i s s u e  of  d e t e r m i n a t i o n  of  f i t n e s s  o f  a 

d e f e n d a n t  t o  p l e a d ,  t o  s t a n d  t r i a l ,  i d  be s e n t e n c e d  or t o  be  
e x e c u t e d *  or i n any  i s s u e  r e l a t e d  t o  i n s a n i t y  B L _ _ l Q _ _ m e a i u l  
i l l Q C S i • a c l i n i c a l  p s y c n o l o g i s t  as  d e f i n e d  i n p a r a g r a p h  ( a ) 
of  S e c t i o n  102-21 of  t h e  Code of  '  * i « i n r i l  P r o c e d u r e  o f  19t*3 
s n a i l  be deemed q u a l i f i e d  to  t e  f y  as an e x p e r t  w i t n e s s  i n
t n e  f orm o f  n i s  o p i n i o n  a bo ut  t h e  i s s u e  of  f i t n e s s  or
i n s a n i t y  QC__IDl !01Ql  i  110 C 11 a n c  s h a l l  no t  be r e s t r i c t e d  t o
t e s t i f y i n g  w i t h  r e g a r d  t o  t e s t  r e s u l t s  o n l y .

( C h .  38 .  n e w  p a r .  1 0 0 5 -2 -n )  [ S .H .A .  c h .  38. (1 1005-2-G)
a e u l c Q c i . Q C _ a : i C _ I c E u i 2 C Q i _ c L _ C e f e o d a Q i  L q u d c

C u i l l y . _ b u i . _ ! 3 c a l a l l y _ _ l l l * _ - i i 3 2  A l i e c _ a _ D l e a _ c r _ y e c O i c i . _ Q i
Q u i l l y . u u i _ m e D l a l l y - i . l i  . U D a e L _ 5 E . t i i Q Q i _ I l l : r . c i _ 1 1 6 - 3 _ 0 L - _ l l i 3 S  
Q L - _ l D B _ _ L 0 a c . _ 0 t - L t i a ! i n 0 l _ E L 0 C e C u r C _ e i _ 1 2 1 O l _ l D l i _ C Q U C L _ l D d l l

C o d e  of 

is a m e n d e d  
a n d  a o d e d

•fJA-• 5?

W'
*:»•x
2?

*
i1 1

.’I

Qr£je r _ a _ D C e 5 e t  

S e c i i Q D 5 _ _ 5 2 2 :  

l aL_2 _5 E Q i C O C .
u p u Q  s o s _ _ c i e :

Q D Q Q - f l - d e l e Q f l i

« i i D o u i _ a _ l i Q  

i a l _ _ l l _ i i  

a  a e £ E Q f l a c i -

d e f E o d a D i _ _ s b  

C Q C C B C l l Q Q S i -  

E S a B i . 0 3 l i . Q 0 —  

C Q Q l i . Q U a Q C £ i -  

i D S . Q S D a C l B E Q  

D i y c b o l o o i c a l  

d E f E o a a _ t _ a 5 .

i C l — i&E- 
d E l E Q f l a o i i a —  

D s y  E l . Q D S E O i a l  

a l _ S e : l i Q D _ 2 ;

i f l l . i l l —  

D e y s l Q Q B e o l a l  

C D C C S C t i O Q i  —
S C C l i Q D _ _ t t t 3 0 S

D e D a C 1 P C D 1 _ _c

c J e e o s  q o  It

itcalBeoli-B!
i d l _ _ I b e .  

D i C E C 1 3 L-Cf-f
I D E  EUDical,
I D E  Ofioacl:

DisabililiES.
bEallD.-ODfl-
5 U C D - D S C 5 Q Q - I

t l D - . a D D C Q D C i '

l O - l Q E - h E Q l a

1 E l _ i 1 1 .  

w D E l Q E C - b y - U

S E Q l E Q C e d - . L

C Q Q O i l i Q D a l .  

r f . B E D t a l . i c  

l 2 1 . _ l D e  

s o a l l . c c a s Q Q  

i D _ _ i t e e i m e o  

d e l e o a a o i _ _ a

C Q n Q i l i D D S . a

l l B i l e 3 - - l 3 i

cusiQ0y__oL-
DEii.3fliC.__LQ
aod.utilizai
d i s a b i l i l i e i  

U l _ _ l a i  

n i l D . i b e . i c e

bai i s i oi.
d c o c e c Q i o s S i 

1S1  ...lb. 

S E C l i o o - . S r t

A d d i t i o n s  in t e x t  a r e  i n d i c a t e d  b y  u  i d t - r l i nc : d r l r t i o n r .  L i , u  . k««»wU

24G6

Additio



1981 REGULAR SESSION P.A . 82-553

otjjei._2_DtE5eQleQC.fi x o y e i L l i a a l i O D  a o d  c e q q l i  D u t s u a o t  i q
S e c i i o Q S — S c j c l  acfl— S c 2 r Z _ Q L _ i b i s _ A c i i ' _ a Q a _ a t i a l l _ 5 f i i _ a _ c i 2 i £

1 0 t _ a _ S f i D l e D C i Q O _ D f i a L i Q O « .  —  Lb £- CQ Ur. t_£ Dai :_i EUQ5 £_fiQX 5 £ Q i £ Q C 2

u d q q  i d s  dfileaflaai— u b i c b — C Q u l b _ b fi_i s)D 2se sl_ Du£ .su aQi _ic i_l a‘;
u c o Q _ a _ a E L 2 Q Q a Q l _ t ! b o _ b a £ i _ b f i f i D _ c Q Q i ' i c . t e d _ Q l _ i b £  c a s e  of 1 ficas
H i l b o u i _ a _ t i Q 0 i Q C _ o L _ i D £ D l a l _ i l L Q £ 5 i i
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82nd GENERAL ASSEMBLY

t e c  e  i d ___aaf l  c o D s i f l e i a t i o o  o l  m u c h  Q s x c b i a t t i c ____
Q SY C bQ icoical_ceD Q tl_Q t:_ i:eQ or.L S_ai_iD £_c.Q uL i._ciax_L efliiic£j.

i  P a r a g ra p h s  1005-3—X nnd 1005-3-2 of Ih ls  3 C h a p te r  91%. 1 1-100 e t eeq .
c h a p te r .  4 P a ra g ra p h  1005-6-2 of th is  c h a p te r ,

s P a r a g ra p h  1003-S-5 of IhlB c h a p te r .

S e c t i o n  A .  T h i s  A c t  t a k e s  e f f e c t  upon b e c o m i n g  a l a w .  
[S.K.A. c'n. 3S, 1 6-2 note]

APPROVED:  S e p t e mb e r  17,  1«? d I E F F E C T I V E :  S e p t e m b e r  17* 1981

TOWNSHIPS—ASSESSMENTS AND ASSESSOIiS- 
TOWNSHIP OFFICERS 

PUBLIC ACT 82-554 

SEN A TE BILL 1104

a n  ACT a me n d i n g  c e r t a i n  A c t s  i n  r e l a t i o n  t o  a s s e s s me n t * ,  
and a s s e s s o r s  and o t h e r  t o w n s h i p  o f f i c e r s .

D E -_ it -_ e D a c ie C  It* tb e _ E £ O b l£ _ c l_ i .b a _ i l .a t£ _ Q l._ ] l l iQ c i is i
ceo c£ S C D iec l_ iD -tb e_ Q £ D cca l_ 8 s s£ i)b lY i

S e c t i o n  1.  S e c t i o n s  1. 3* 1 . 5*  1 . 6 t  2 * 2•2 a ? 3 • 2 b * 7 *
?0g* 100* 108? 119* 1 A6* ! A8a and 1A9 of  t n e  " R e v e n u e  Ac t  o f
1 939"* f i l e d  May 17 , 1939* as amenoeo* a r e  a me nded ,  and
S e c t i o n s  2 . 2 c  and 131a a r e  added  t h e r e t o  t h e  amended and  
a dd e d  S e c t i o n s  t o  r e a o  a s  f o l l o w s :

( C h .  120,  p a r .  A 8 2 . 3 ) IS.H.A. clt. 120, (j 482.3)
S e c .  1 . 3 .  R o l e  of  T o w n s h i p  ano M u l t i - T o w n s h i p  B o a r o s  of

T r u s t e e s  w i t h  R e g a r d  t o  E l e c t e d  A s s e s s o r s .  A f t e r  December  1* 
1980* t n e  s e v e r a l  t o w n s h i p  b o a r d s  of  t r u s t e e s  Of t o w n s h i p s  
c o m p r i s i n g  a mu 1t i - t o w n s h i p  a s s e s s m e n t  d i s t r i c t  and t n e  
t o w n r n i p  o o a r d  o f  t r  i s t e e s  i n  t o w n s h i p s  w n i c h  a r e  no t  a p a r t  
of  a m>jl t  i - t o w n s h  i p a s s e s s m e n t  j u r i s d i c t i o n  s h a l l ,  ex
o f f  i c i o *  c o n s t i t u t e  a mul t  i - t o w n s h  i p or t ownshi . p  b o a r d  o f
t r u s t e e s ,  as  the  c a s e  may be* f o r  t n e i r  r e s p e c t i v e  a s s e s s m e n t
j u r i s d i c t i o n s .

e a c h  m u l t i - t o w o s n i p  b o a r d  of t r u s t e e s  snail  o r g a n i z e  a n d  

s e l e c t  o n e  of its n u m b e r  as c h a i r m a n *  a n o t h e r  as c l e r k  ant) 

a n o t h e r  as t ' e a s u r e r ,  a n d  s u c h  o f f i c e r s  snail s e r v o  a t e r m  of 

? yea r s  or unti l t h e i r  s u c c e s s o r s  are e l e c t e d  i n  li ke m a n n e r « 

e x c e p t  n o  p e r s o n  snail be a m e m b e r  of a mu 1 1 1 - t o w n s h i p  b o a r d  

‘ t r u s t e e s  a 11 er tne e x p i r a t i o n  of his t e r m  as a m e m b e r  of

t o w n s h i p  b o a r d  of  t r u s t e e s .
S uc n  a mu 11 i - t o w n s h i p  b o a r d  o l  t r u s t e e s  or t o w n s h i p  b o a r d  

of  t r u s t e e s  s n a i l  nave  no power  ano d u t i e s  w i t h  r e s p e c t  t o  
p r o p e r t y  t ax  a s s e s s m e n t  a d m i n i s t r a t i o n  m a t t e r s  e x c e p t :  (1)
t ne  power  t o  o f f o e o t e - - t h e  l e v y  of  t a x e s  f o r  1981 and  
s u b s e q u e n t  y e a r s  n e c e s s a r y  t o  p r o v i d e  tne  f u n o s  r e q u i t e d  by

A d d i t i o n s  m  t e x t  a r c  i n d i c a t e d  b y  u n d e r l i n e ; d e l e t i o n s  by
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m Barnes asks p
Walatka 
case audit u
U-- » 'M •*“ * r

r

by Bill White 
Beth Barrett 
and Jeft Berliner
Time* Writer*

Jurors In the two Walatka 
murder trials are supporting a 
state representative’s call for an 
investigation of the Anchorage dis­
trict attorney’s office.

In a letter Thursday to the legis­
lative Budget and Audit Com- . 
mittee, Rep. Ramona Barnes, ' 
R-Anchorage, asked for the special r  
audit to determine "if that agency ' 
(the district attomej’’s office) 
properly discharged the duties de­
legated to it in the prosecution of 
Timothy Hopkins, Dale Willhite 
and Scott Walker" for the murders 
last year of Mildred Walatka and L*- 
her son, Herbert Oakley.

Willhite was given Immunity by
the prosecution for his testimony
ugainst the other two. Both defen-
dents were acquitted of murder
and convicted of several lesser charges.

Sen. Arliss Slurgulewskl, R-An­
chorage nnd chairman of the Leg­
islative Budget and Audit Com­
mittee, said Barnes' request for an I 
investigation will be discussed by 
committee members Saturday.

Today, District Attorney Larry 
Weeks lashed back at the Leg- ' 
islature, particularly Barnes who 
Is chairman of the House Judiciary 
Committee. More convictions 
might be returned if the Leg­
islature passed better laws and If 
more sophisticated jurors were 
chosen to hear "complicated" 
cases, Weeks charged.

Defending his handling of the 
Wulatka case, Weeks said he was 
limited by the stale laws tliat kept 
Walker and Hopkins from testify- I 
Ing in each others trials. As a re- L- 
sult, each jury panel had to rely on 
the evidence of Willhite and the 
story of a single defendant.

“ If the Legislature could pass a 
luw forcing defendants to testify in 
one another's trial — not using that 

^jestimony against them — It would
fB tlv e  problems like this," Weeks“ rid.

L .

p r TI

bames said today that she was
not aware of that problem in the
legal system. However, she said
the audit was intended to look at
those kinds of "breakdowns" in the system.

“This investigation is not trying 
to point a finger at Larry Weeks,"
she said. "It is an attempt to look 
at the entire system."

Weeks said the jury selection 
process in Alaska makes it more 

(See AUDIT, page A-6)

, Weeks said tne state asked for
■J " the first-degree murder charge, 
s rather than a second-degree ver-
\ diet, because it seemed “a clear
I execution," kind of murder. Al­

though a second-degree murder 
charge — five to 99 years — techni­
cally couk have been requested,

4 Weeks said it was not applicable in 
the Walatka case.

"In this case it was first degree 
or nothing," he said. “If, for exam

difficult to win major convictions.
"Most people who are busy 

doing things and making decision 
— in the world cannot take three 

weeks off for a complicated 
murder case," he said.

"Also, because there is a good
n deal of publicity in these cases,

people who read newspapers or
who watch the news also are ex­cused.

"As a result, the people who are 
left tend nc‘ to luive as much inter­
est or experience in heavy decision 

"* making," he said.
But the nia. vrity of jurors in the 

Walatka murder case agreed with 
Bames that the prosecutor’s office 
should be investigated. Jurors In­
terviewed by The Times said the 
state gave too good a deal to Will- 
hite, that Willhite was not believa­
ble, that deals such as those made 
with Willhite should be looked into, 
that tho prosecution did not have 
the evidence for a murder convic­
tion, and that they were upset no
murder convictions could be re- 
turned.

1 Weeks, however, said his office 
had "no evidence" that Willhite 
perjured himself. He said jurors in 
r.oither case got a complete pic­
ture, because they did not hear the
testimony of both defendants und 
Willhite.

Willhite’s attorney Ron Dratb 
man today said he thought the dis­
trict attorney made a "reasona­
ble" deal. He would not comment 
on the state’s handling of the rest 
ol the case.

In response to Juror's charges 
tint) the  s ta te  m ism anaged the 
case, Weeks said  "we gave them 
everything we had ."

"Sometimes people think that 
the state can find everything out, 
that is Is all powerful," he said,
• we can': always do that."

f - ' s*
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pie, the Wulatkas had been kid­
napped and then killed in a car 
wreck, that would be a  felony (or 

_second degree) case. But that was 
. riot the situation here."

Also, Weeks said the kidnapping 
charge — which jurcrs returned 
against both Walker and Hopkins 

. — carried  the sam e sentence as a 
second-degree m urder verdict 
would have.

Nearly Italf of the Juiurs in the 
Wulker and Hopkias ca^es were 
contucted.itucted.

"T here should be an invest!; 
lion into the kind of deals ill

T t ] give," said Michael Rlchardst
jury foreman in die Walker ca 
"I think they went too far. TI 
should be investigated."

Richardson said he agreed w 
a defense statem ent tha t Willhlt 
Immunity from prosecution rep

i j ;  sented “ tne best deal the sta t
ever given a crim inal."

The Walker jurors not only 
jucted to Willhite’s immunity, I 

*1 also found him difficult to bclit 
und confronted Weeks with this.

Knowing that Wlllhite'e grani 
Immunity did not extend to p 
jury, the jurors collectively and 
dividunlly suggested Weeks prc 
cute Will rite for lying under oatl 

Weeks reportedly told 
, ju rors that would be difficult to 

nnd that Willhite's testimony \ 
needed in the Hopkins trial wh 
wa3 scheduled to sturt immt 
ately  a fte r the Walker verd 
relum ed.

r



Ju ro rs In the Walker case said 
that, following the verdict, Weeks 

- 3  approached the ju io rs and said:
We don’t have much evidence 
against Hopkins, our case Is not as 
strong, and you can help us.

The district attorney then asked 
jurors about their misgivings in the 
Walker case to help strengthen the 

 Hopkins case.
However, if there was one sin­

gle issue that united the ju ro rs 
a fte r they returned their split ver- 

^  diet against Walker, it was that 
Willhite perjured himself and the 
?: )secution simply did not have 
me evidence fop a conviction.

Ju ror Joan Nelson said the 
Walker jury might have returned a 
guilty verdict for second-degree 
m urder but did not have that op­
tion.

"The sta te  is a little bit guilty in 
my opinion,” said Nelson, " I ’m 
kind of sour on the whole system

because of this.”
Nelson said she planned to send : 

a  telegram  to B am es supporting \ 
an investigation of the district ui- , 
tom ey’s  office.

“We wanted him (Weeks) to  get L* 
Willhite for perjury a t least," said 
Nelson, "but he said they needed 
him to get a  conviction for Hop­
kins."

That two people a re  dead and 
none of the three involved was con­
victed of m urder is all "a  little 
gam e," said Nelson.

Several jurors suggested the 
district attorney should have 
brought the lesser charges agairst •— 
Willhite.

“To m e they could liave f  atten 
all three of them  on kidnap, bur­
glary ond theft, the th re j  lesser F"® 
charges," said G aty S'.evcns, a* |

ju ro r in the Hopkins case.
"They shouldn’t have given 

Willhite that kind of deal. They 
could liave gotten him on lesser 
charges," said Pam ela Cowdery, a 
ju ro r in the W alker case.

Asked w hether there  should be 
an investigation of the district a t­
torney’s office, Cowdery replied, 
"I don’t think it would hu rt."

Jennifer Colvin called it 
"sickening and frightening" that 
no m urder convictions could be re­
turned. She served on the Hopkins

j “There w asn 't enough evi­
dence,” said Colvin. " I t  was a hard 
case, and with what they (the dis­
tric t attorney) had, they did a good 
job. But they dealt w ith Willhite 
too quickiy and gave him too much 
freedom and leewuy.”
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’'Section 1, A S  1 2. 45  is a m e n d e d  by  a d d i n g  a n e w  s e c t i o n  to  

r e a d :

Sec. 1 2 . 4 5 . 0 8 2 ,  I N S A N I T Y  E X C L U D I N G  R E S P O N S I B I L I T Y ,

(a) In a p r o s e c u t i o n  f o r a c r i m e  it i s a n 

a f f i r m a t i v e  d e f e n s e  t h a t  w h e n  th e  d e f e n d a n t  e n g a g e d  i n  t h e  

c r i m i n a l  c o n d u c t  he w a s  i n s a n e  a n d  c o n s e q u e n t l y  l a c k e d  

s u b s t a n t i a l  c a p a c i t y  to a p p r e c i a t e  t h e  n a t u r e  a n d  q u a l i t y  o f  

h i s c o n d u c t .

(b) E v i d e n c e  of  a m e n t a l  d i s e a s e  o r  d e f e c t  t h a t  is 

m a n i f e s t e d  o n l y  L ■ r e p e a t e d  c r i m i n a l  o r  o t h e r  a n t i s o c i a l  

c o n d u c t  is n o t  s u f f i c i e n t  to e s t a b l i s h  a n a f f i r m a t i v e  

d e f e n s e  o f  i n s a n i t y  u n d e r  (a) of t h i s  s e c t i o n ,

(c) A d e f e n d a n t  f o u n d  by a p r e p o n d e r a n c e  o f  t h e  

e v i d e n c e  to b e  i n s a n e  at the  t i m e  o f  t h e  o f f e n s e  s h a l l  b e  

f o u n d  "n o t g u i l t y  b v  r e a s o n  o f i n s a n i t y " .  o L h 'crrwljua. U se— *

t m t r i r d -  '<e w e  U n n » g n - i i ^ y  

* S e c t i o n  2, AS 1 2 . 4 5 . 0 8 3  is r e p e a i t d  a n d  r e e n a c t e d  as 

f o l l o w s :

Sec. 1 2 . 4 5 . 0 8 3 ,  G U I L T Y  R U T  M E N T A L L Y  ILL,

A d e f e n d a n t  who , at th e t i m e  o f t h e  c o m m i s s i o n  o f  a

c r i m i n a l  o f f e n s e ,  w a s  n o t i n s a n e  b u t  w a s  s u f f e r i n g  f r o m  a

m e n t a l  i l l n e s s ,  is no t  r e l i e v e d  of c r i m i n a l  r e s p o n s i b i l i t y

yo1
for  his  c o n d u c t ,  c a n n o t  be  f o un d " g u i l t y  b y  r e a s o n  o f  

i n s a n i t y " ,  a n d  m a y  be  f o u n d  " g u i l t y  b u t  m e n t a l l y  i l l " ,  if 

o t h e r w i s e  t he  v u r d i c t  w o u l d  h a v e  b e e n  g u i l t y .  F o r  p u r p o s e s  

of t h i s  s e c t i o n ,  " m e n t a l  i l l n e s s "  or  " m e n t a l l y  ill"  m e a n s  a

IP



d i s o r d e r  o f  t h o u g h t ,  m o od , or b e h a v i o r  w h i c h  s u b s t a n t i a l l y  

a f f l i c t e d  a p e r s o n  at th e t i m e  of the  c o m m i s s i o n  o f  t h e  

o f f e n s e  a n d  w h i c h  s u b s t a n t i a l l y  i m p a i r e d  t h e  p e r s o n ' s  

j u d g m e n t ,  b u t  n o t  to t he  e x t e n t  t h a t  h e  w a s  u n a b l e  t o  

a p p r e c i a t e  the n a t u r e  a n d  q u a l i t y  o f h is  c o n d u c t .

* S e c t i o n  3, AS  12 . 4 5 . ,  is a m e n d e d  to a dd  a n e w  s e c t i o n  a s  

f o l l o w s :

Sec. 12. 4 5 . 08 4 , F O R M  O F  V E R D I C T  W H E N  A F F I R M A T I V E  

D E F E N S E  O F  I N S A N I T Y  IS O F F E R E D

(a) In al l c a s e s  in w h i c h  t h e  d e f e n d a n t  r a i s e s  t h e  

a f f i r m a t i v e  d e f e n s e  o f  i n s a n i t y  u n d e r  AS 1 2 . 4 5 . 0 8 2  t h e  j u r y  

s h a l l  find a nd  th e  v e r d i c t  s h a l l  s t a t e  w h e t h e r  t h e  d e f e n d a n t  

i s :

(1) g u i l t y ;

(2) n o t  g u i l t y ;

(3) n o t  g u i l t y  by r e a s o n  o f  i n s a n i t y ;  o r

(4) g u i l t y  b u t  m e n t a l l y  i l l ,

(b) If the c a s e  is h e a r d  by t h e  c o u r t  s i t t i n g

w i t h o u t  a jury, t h e  c o u r t  s h a l l  m a k e  the f i n d i n g  e s t a b l i s h e d  

in (a) of t hi s s e c t i o n ,

* S e c t i o n  4, AS 1 2 . 4 5 . 0 8 5  is a m e n d e d  to r e a d  a s  f o l l o w s :

Sec. 12 . 4 5 . 0 8 5 .  E V I D E N C E  O F  M E N T A L  D I S E A S E  O R  D E F E C T .  

E v i d e n c e  t h a t  the d e f e n d a n t  s u f f e r e d  f r o m  a m e n t a l  d i s e a s e

or d e f e c t  is a d m i s s i b l e  w h e n e v e r  it is r e l e v a n t  t o  p r o v e

t h a t  th e d e f e n d a n t  w a s  or  w a s  n o t  I n s a n e  o r  m e n t a l l y  ~ " 1, o r

d i d or  did no t h a v e  a s t a t e  of m i n d  w h i c h  i s  a n  e l e m e n t  o f



t h e  o f f e n s e .  H o w e v e r  s u c h  e v i d e n c e  [OF M E N T A L  D I S E A S E  O R  

D E F E C T  E X C L U D I N G  R E S P O N S I B I L I T Y ]  is n o t  a d m i s s i b l e  u n l e s s  

t h e  d e f e n d a n t ,  at  the t i m e  of  e n t e r i n g  h i s  p l e a  o f  n o t  

g u i l t y  o r  w i t h i n  _30. [10] d a y s  t h e r e a f t e r  [OR A T  S U C H  L A T E R  

T I M E  A S T H E  C O U R T  M A Y  F O R  G O O D  C A U S E  P E R M I T ]  f i l e s  a w r i t t e n  

n o t i c e  o f  h i s  i n t e n t  to r e l y  o n  t h a t  d e f e n s e .

* S e c t i o n  5, A S  12.45, is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  t o  

r e a d :

S e c t i o n  1 2 . 4 5 . 0 8 6 ,  P R O C E D U R E  U P O N  V E R D I C T  F I N D I N G  O F  

G U I L T Y  B U T  M E N T A L L Y  ILL

(a) If a d e f e n d a n t  is f o u n d  g u i l t y  b u t  m e n t a l l y  

ill  u n d e r  A S  1 2 . 4 5 . 0 8 4 ,  the c o u r t  s h a l l

(1) e n t e r  th e  f i n d i n g  o f  g u i l t y  b u t  m e n t a l l y  

ill as p a r t  of the  j u d g m e n t

(2) s e n t e n c e  th e  d e f e n d a n t  as p r o v i d e d  b y  l a w

(b) T h e  D e p a r t m e n t  o f  H e a l t h  an d  S o c i a l  S e r v i c e s  

s h a l l  p r o v i d e  m e n t a l  h e a l t h  t r e a t m e n t  to a d e f e n d a n t  f o u n d  

g u i l t y  b u t  m e n t a l l y  ill. T h e  t r e a t m e n t  m u s t  c o n t i n u e  u n t i l  

t h e d e f e n d a n t  no l o n g e r  s u f f e r s  f r o m  a m e n t a l  d i s e a s e  or  

d e f e c t  t h a t  c a u s e s  h i m  to be d a n g e r o u s  to  t h e  p u b l i c  p e a c e  

o r  sa f e t y ,  or  u n t i l  h i s  s e n t e n c e  is c o m p l e t e d ,  w h i c h e v e r  

o c c u r s  fi rst. Th e  d e p a r t m e n t  s h a l l  d e t e r m i n e  the  c o u r s e  o f  

t r e a t m e n t .  W h e n  t r e a t m e n t  t e r m i n a t e s  u n d e r  t h i s  s u b s e c t i o n  

t h e d e f e n d a n t  s h a l l  be  r e q u i r e d  t o  s e r v e  t h e  r e m a i n d e r  o f
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h i s  s e n t e n c e .  T h i s  s u b s e c t i o n  d o e s  n o t  a u t h o r i z e  t h e  

d e p a r t m e n t  to h o l d  a d e f e n d a n t  in c u s t o d y  e x c e p t  as  p r o v i d e d  

b y  t h e  s e n t e n c e  i m p o se d.

(c) N o t h i n g  in t h i s  s e c t i o n  l i m i t s  t h e  d i s c r e t i o n  

o f  t h e  c o u r t  to r e c o m m e n d ,  o r  of  the  D e p a r t m e n t  o f  H e a l t h  

a n d  S o c i a l  S e r v i c e s  to  p r o v i d e  p s y c h i a t r i c a l l y  i n d i c a t e d  

t r e a t m e n t  for a d e f e n d a n t  w h o  is n o t  a d j u d g e d  g u i l t y  b u t  

m e n t a l l y  ill.

(d) F o r  p u r p o s e s  of  t h i s  s e c t i o n ,  " m e n t a l  i l l n e s s "
I

o r  " m e n t a l l y  ill" m e a n s  a ' i s or de r of  t h o u g h t ,  m o o d ,  o r  

b e h a v i o r  w h i c h  s u b s t a n t i a l l y  a f f l i c t e d  a p e r s o n  a t  t h e  t i m e  

o f  th e c o m m i s s i o n  o f  t h e  o f f e n s e  a n d  wh._ch i m p a i r e d  t h a t  

p e r s o n ' s  j u d g m e n t ,  b u t  n o t  to the  e x t e n t  t h a t  h e  is u n a b l e  

t o  a p p r e c i a t e  the n a t u r e  a nd  qv..-lity o f  hi s c o n d u c t .

* S e c t i o n  6, A S  12. 4 5 . 0 9 0  (a) (b) are r e p e a l e d  a n d  r e e n a c t e d

to read:

Sec. 1 2 . 4 5 . 0 9 0 .  P R O C E D U R E  A F T E R  R A I S I N G  D E F E N S E  O F  

I N S A N I T Y .  (a) A t  the  t i m e  th e d e f e n d a n t  f i l e s  n o t i c e  t o 

r a i s e  th e a f f i r m a t i v e  d e f e n s e  o f i n s a n i t y ,  he s h a l l  a l s o  

f i l e  n o t i c e  as to w h e t h e r ,  if f ou nd  n o t  g u i l t y  b y  r e a s o n  o f  

i n s a n i t y ,  he w i l l  a s s e r t  t h a t  he is n o t  p r e s e n t l y  s u f f e r i n g  

f r o m  a n v  m e n t a l  i l l n e s s  t h a t  c a u s e s  h i m  to b e  d a n g e r o u s  t o 

the p u b l i c  p e a c e  o r s af et y.  T h a t  n o t i c e  d e f e n d a n t ,

s h a l l  b e  adrjprSTsible evidej>er€ in t h e . e f i m i n a l  t r i a J U < ' w h e r e  

e v i d e n c e / o f  the a f f i r m a t i v e  d e f d n s e  of  i n s a d i t y  h a s  b e e n

a d m i t t e d  at the 

/



(b) If th e d e f e n d a n t  is f o u n d  not  g u i l t y  b y  r e a s o n  

of i n s a n i t y  an d  he h a s  no t  f i l e d  the  n o t i c e  r e q u i r e d  u n d e r

(a) of t h i s  sec ti o n,  the  c o u r t  s h a l l  i m m e d i a t e l y  c o m m i t  h i m  

to t h e  c u s t o d y  of  t h e  c o m m i s s i o n e r  of  H e a l t h  a n d  S o c i a l  

S e r v i c e s .

* S e c t i o n  7, 1 2 . 4 5 . 0 9 0  (c) - (h) a r e a m e n d e d  a s  f o l l o w s :

(c) If t h e  d e f e n d a n t  is f o u n d  n o t g u i l t y  b y  r e a s o n  

A 1*7- (̂ 1 5 "  ® ^
O f  i n s a n i t y  [MENTAL D I S E A S E  O R  D E F E C T  A S  E X C L U D I N G

R E S P O N S I B I L I T Y ]  and he ha s  f i l e d  th e n o t i c e  r e q u i r e d  u n d e r

(a) of  t h i s  s e c t i o n ,  a h e a r i n g  s h a l l  b e h e l d  i m m e d i a t e l y

a f t e r  a v e r d i c t  of " n o t  g u i l t y  b y  r e a s o n  o f  i n s a n i t y " ,  to

d e t e r m i n e  th e n e c e s s i c y  of f u r t h e r  c o m m i t m e n t .  T h a t  h e a r i n g

s h a l l  b e  h e l d  b e f o r e  the c o u r t  s i t t i n g  w i t h  [OUT] t h e  s a m e

j u r y , u n l e s s  the c r i m i n a l  t r i a l  w a s  w i t h o u t  a j u r y .  [T H E

S A M E  T R I E R  OF  F A C T  AS  T H E  U N D E R L Y I N G  C H A R G E ,  B U T  IF  A  J U R Y

W A S  T H E  T R I E R  O F  FACT, T H E  H E A R I N G  S H A L L  B E  H E L D  B E F u R E  A

J U R Y  O F  SI X  D R A W N  F R O M  T H E  O R I G I N A L  J U R Y  IN A C C O R D A N C E  W I T H

R U L E S  A D O P T E D  B Y  T H E  S U P R E M E  C O U R T ] .  At  t h e  h e a r i n g ,  t h e

d e f e n d a n t  has  the b u r d e n  o f  p r o v i n g  b y cl a r  an d  c o n v i n c i n g

[A P R E P O N D E R A N C E  OF THE] e v i d e n c e  t h a t  he i s  n o t  p r e s e n t l y

s u f f e r i n g  f r o m  a n y  m e n t a l  I l l n e s s  [ D I S E A S E  O R  D E F E C T ]  t h a t

c a u s e s  h i m  to be d a n g e r o u s  to the p u b l i c .  If t h e  c o u r t  o r

ju r y d e t e r m i n e s  t h a t  the d e f e n d a n t  h a s  f a i l e d  to  m e e t  h i s

b u r d e n  o f  pr oo f,  the c o u r t  s h a l l  o r d e r  t h e  d e f e n d a n t

c o m m i t t e d  to the c u s t o d y  of  t h e  c o m m i s s i o n e r  of  h e a l t h  a n d
«. *

s o c i a l  s e r v i c e s .  1/~*



(d) A  d e f e n d a n t  c o m m i t t e d  u n d e r  (b) o r  (c) o f  t h i s  

s e c t i o n  s h a l l  b e h e l d  in c u s t o d y  for a p e r i o d  o f  t i m e  n o t  t o  

e x c e e d  t h e  m a x i m u m  t e r m  of i m p r i s o n m e n t  f o r  t h e  c r i m e  f o r  

w h i c h  t h e  d e f e n d a n t  w a s  a c q u i t t e d  u n d e r  A S  1 2 . 4 5 . 0 8 3  (4^(3) 

or u n t i l  th e i n s a n i t y  [MENTxAL D I S E A S E ]  is c u r e d  o r  [THE  

D E F E C T  IS] c o r r e c t e d  as d e t e r m i n e d  at a h e a r i n g  u n d e r  (e) o f  

t h i s  s e c t i o n .

(e) A  d e f e r'3ant c o m m i t t e d  u n d e r  (b) o r  (c) o f  t h i s  

s e c t i o n  m a y  h a v e  the  n e e d  for his c o n t i n u e d  h o s p i t a l i z a t i o n  

d e t e r m i n e d  or  r e d e t e r m i n e d  bv  the c o u r t  s i t t i n g  w i t h [ O U T ]  a 

j u r y  o f t w e l v e  u n d e r  a p e t i t i o n  f i l e d  in th e  s u p e r i o r  c o u r t  

a t  i n t e r v a l s  b e g i n n i n g  no  s o o n e r  t h a n  a y e a r  [SIX M O N T H S ]  

f r o m  h i s  i n i t i a l  c o m m i t m e n t ^  a n d  y e a r l y  t h e r e a f t e r .  T h e  

b u r d e n  a nd  s t a n d a r d  of p r o o f  at  a h e a r i n g  u n d e r  t h i s

s u b s e c t i o n  is the s a m e  as at a h e a r i n g  u n d e r  (c) o f  t h i s

section.") [EX CE PT  T H A T  T H E  D E F E N D A N T  IS M O T  E N T I T L E D  T O  A 

J U R Y  U N L E S S  HE F I L E S  A M O T I O N  FO R A J U R Y  N O L A T E R  T H A N  15 

D A Y S  B E F O R E  T H E  D A T E  SET  F O R  T H E  H E ARI NG]  . A  c o p y  o f  a l l  

p e t i t i o n s  for r e l e a s e  s h a l l  be s e r v e d  on t h e  a t t o r n e y  

g e n e r a l  at J u n e a u ,  A l a s k a .  A c o p y  s h a l l  a l s o  b e  s e r v e d  u p o n  

the a t t o r n e y  o f  r e c o r d ,  if he is not  t h e  a t t o r n e y  g e n e r a l ,  

w h o  r e p r e s e n t e d  the s t a t e  or a m u n i c i p a l i t y  a t  th e t i m e  t h e  

d e f e n d a n t  w a s  f i r st  c o m m i t t e d .

(f; C o n t i n u e d  c o m m i t m e n t  f o l l o w i n g  e x p i r a t i o n  o f  

th e  m a x i m u m  t e r m  of i m p r i s o n m e n t  for t h e  c r i m e  fo r w h i c h  t h e

/
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d e f e n d a n t  w a s  a c q u i t t e d  u n d e r  A S  1 2 . 4 5 . 0 8 3 ( A )  (3) is g o v e r n e d  

b v th e  s t a n d a r d s  p e r t a i n i n g  t o c i v i l  c o m m i t m e n t s  a s  s e t  o u t  

in AS  4 7 . 3 0 . 7 3 5 .

(g) A  p e r s o n  c o m m i t t e d  u n d e r  t h i s  s e c t i o n  m a y  n o t  

be r e l e a s e d  d u r i n g  t h e  t e r m  o f  c o m m i t m e n t  e x c e p t  u p o n  c o u r t  

o r d e r  f o l l o w i n g  a h e a r i n g  in a c c o r d a n c e  w i t h  (c) o f  t h i s  

sec t io n.  On th e g r o u n d s  t h a t  the d e f e n d a n t  h a s  b e e n  c u r e d  

of a n y  (THE) m e n t a l  i l l n e s s  ( D I S EA SE  O R  D E F E C T )  t h a t  w o u l d  

c a u s e  h i m  to be  (AND IS N O  L O N G E R )  d a n g e r o u s  t o  t h e  p u b l i c  

p e a c e  o r  s a f e t y ^  the st ate  m a y  at an y  t i m e  r e q u e s t  t h e  c o u r t  

to h o l d  a h e a r i n g  to d e c i d e  if the d e f e n d a n t  s h o u l d  b e  

r e l e a s e d .

(h) T h e  c o m m i s s i o n e r  of h e a l t h  a n d  s o c i a l  s e r v i c e s  

or his  a u t h o r i z e d  r e p r e s e n t a t i v e  s h a l l  s u b m i t  p e r i o d i c  

w r i t t e n  r e p o r t s  to the c o u r t  on the  m e n t a l  c o n d i t i o n  c f  a 

p e r s o n  c o m m i t t e d  u n d e r  this s e c t i o n .

* S e c t i o n  8, AS  12.4 5 .0 90  is a m e n d e d  to add n e w  s e c t i o n s  (i) 

and  (j) as f o l l o w s :

(i) An o r d e r  e n t e r e d  u n d e r  (c) o r  (e) o f  t h i s  s e c t i o n

m a y  be r e v i e w e d  by the  c o u r t o f  a p p e a l s on a p p e a l  b r o u g h t  b y

e i t h e r  the d e f e n d a n t  or the s t a t e  w i t h i n  40 d a y s  f r o m  t h e

e n t r y  o f  th e  ord er .

(j) In t h i s  se ct io n,

(1) " me nt al i l l n e s s " m e a n s  a n v  m e n t a l

c o n d i t i o n  t h a t  i n c r e a s e s  the p r o p e n s i t y o f  t h e  d e f e n d a n t  t o

be d a n g e r o u s  to the p u b l i c or  s a f e t y , h o w e v e r ,  it is n o t



recruired t h a t  the m e n t a l  i l l n e s s  b e  s u f f i c i e n t  t o  e x c l u d e

c r i m i n a l r e s p o n s i b i l i t y  u n d e r  AS 1 1 . 8 1 . 6 3 5 ,  o r  t h a t  t h e

m e n t a l  i l l n e s s  p r e s e n t l y  s u f f e r e d b v  the  d e f e n d a n t  b e t h e

s a m e  on e he s u f f e r e d  at t h e  t i m e  of the c r i m i n a l  c o n d u c t ;

(2) " d a n g e r o u s " m e a n s  a d e t e r m i n a t i o n

i n v o l v i n g  b o t h  th e m a g n i t u d e  o f  the r i s k  t h a t  t h e  d e f e n d a n t  

w i l l  c o m m i t  an ac t  t h r e a t e n i n g  the p u b l i c  p e a c e  o r  s a f e t y ,  

as w e l l  as t h e  m a g n i t u d e  of t h e  h a r m  t h a t  c o u l d  be  e x p e c t e d  

to r e s u l t  f r o m  th is  c o n du ct ; a f i n d i n g  t h a t  a d e f e n d a n t  is 

" d a n g e r o u s "  m a v  r e s u l t  f r o m  a g r e a t  r i s k  of r e l a t i v e l v■ - i

s l i g h t  h a r m  to p e r s o n s  o r  p r o p e r t y ,  or  m a y  r e s u l t  f r o m  a 

r e l a t i v e 1 ■/ - 1 gh t  r i s k  o f  s u b s t a n t i a l  h a r m  to p e r s o n s  o r

p r o p e r l -j_.

* S e c t i o n 2 » ^  AS 1 2 . 4 5 . 0 8 7  is a m e n d e d  to r e a d  a s f o l l o w s :

Sec. 1 2 . 4 5 . 0 8 7  P S Y C H I A T R I C  E X A M I N A T I O N .  (a) If a 

d e f e n d a n t  h a s  fi led a n o t i c e  of  i n t e n t i o n  to  r e l y  on t h e  

d e f e n s e  of i n s a n i t y  [ME NTA L D I S E A S E  O R  D E F E C T  E X C L U D I N G  

R E S P O N S I B I L I T Y ]  or t h e r e  is r e a s o n  to d o u b t  hi s  f i t n e s s  to 

p r o c e e d ,  o r t he re  is roasoi. to b e l i e v e  t h a t  i n s a n i t y  o r 

m e n t a l  i l l n e s s  [ME N TA L D I S E A S E  O R D E F E C T  O F  T H E  D E F E N D A N T ]  

w i l l  o t h e r w i s e  b e c o m e  an i s su e in the  ca use , t h e  c o u r t  s h a l l  

a p p o i n t  at l eas t [ONE] <fe4V>:-̂ e d i s i n t e r e s t e d  q u a l i f i e d  

p s y c h i a t r i s t s  (OR /  F O R E N S I C  P S Y C H O L O G I S T  C E R T I F I E D  BY T H E

N
A M E R I C A N  B O A R D  O F  F O R E N S I C  P S Y CH OL OG Y, / O R  SH7LLL R E Q U E S T  T H E  

S U P E R I N T E N D E N T  OF  T H E  A L A S K A  P S Y C H I A T R I C  I N S T I T U T E  T O  

D E S I G N A T E  A T  L E A S T  O N E  Q U A L I F I E D  P S Y C H I A T R I S T ,  W H I C H



D E S I G N A T I O N  M A Y  BE O R  I N C L U D E  H I M S E L F , ]  t o  e x a m i n e  a n d 

r e p o r t  u p o n  th e  m e n t a l  c o n d i t i o n  of the d e f e n d a n t .  The  

p s y c h i a t r i s t s  m a v  be a s s i s t e d  b y  p s y c h o l o g i s t s  o f  t h e i r  

c h o o s i n g . If th e d e f e n d a n t  ha s f i l e d  n o t i c e  u n d e r  

A S  1 2 . 4 5 . 0 9 0 ( a )  the r e p o r t  s h a l l  c o n s i d e r  w h e t h e r  th e 

d e f e n d a n t  ca n  s t i l l  b e  c o m m i t t e d  u n d e r  AS 1 2 . 4 5 . 0 9 0 .  The 

c o u r t  m a y  o r d e r  the  d e f e n d a n t  t o  be c o m m i t t e d  to a h o s p i t a l  

o r  o t h e r  s u i t a b l e  f a c i l i t y  for t h e  p u r p o s e  o f  the 

e x a m i n a t i o n  for n o t  m o r e  than 60 da y s o r  s u c h  l o n g e r  p e r i o d  

a s  t h e  c o u r t  d e t e r m i n e s  t o be n e c e s s a r y  for t h e  p u r p o s e  an d 

m a y  d i r e c t  t h a t  a q u a l i f i e d  p s y c h i a t r i s t  r e t a i n e d  b y  the 

d e f e n d a n t  be p e r m i t t e d  t o w i t n e s s  a n d  p a r t i c i p a t e  in the 

e x a m i n a t i o n .

(b) In an e x a m i n a t i o n  u n d e r  (a) o f  t h i s  s e c t i o n ,  any 

m e t h o d  m a y  be e m p l o y e d  w h i c h  is a c c e p t e d  b y  t h e  m e d i c a l  

p r o f e s s i o n  for the e x a m i n a t i o n  of t h o s e  a l l e g e d  to be 

s u f f e r i n g  f r o m  m e n t a l  d i s e a s e  o r  de f ect .

(c) T h e  r e p o r t  o f a n e x a m i n a t i o n  u n d e r  (a) o f  t h i s  

s e c t i o n ,  s h a l l  i n c l u d e  t h e  f o l l o w i n g :

(1) a d e s c r i p t i o n  of t h e  n a t u r e  of the  e x a m i n a t i o n ;

(2) a d i a g n o s i s  of t h e  m e n t a l  c o n d i t i o n  of t h e  d e f e n d a n t ;

(3) if the d e f e n d a n t  s u f f e r s  from  a m e n t a l  d i s e a s e  or 

d e f e c t ,  an  o p i n i o n  as to his c a p a c i t y  to u n d e r s t a n d  the 

p r o c e e d i n g s  a g a i n s t  h i m  a nd  to a s s i s t  in his o w n  d e f e n s e ;

(4) if a n o t i c e  of i n t e n t i o n  to r e l y  on t h e  d e f e n s e  of 

i n s a n i t y  [ I R R E S P O N S I B I L I T Y ]  has b e e n  fi led, a n  o p i n i o n  as to



t h e  e x t e n t ,  if  any, to w h i c h  t h e  c a p a c i t y  of  t h e  d e f e n d a n t  

t o  a p p r e c i a t e  th e n a t u r e  a n d  q u a l i t y  [ W R O N G F U L N E S S ]  o f  h i s  

c o n d u c t  [OR T O  C O N F O R M  H I S  C O N D U C T  TO T H E  R E Q U I R E M E N T S  O F  

LAW] w a s  i m p a i r e d  at t h e  t i m e  o f  t h e  c r i m i n a l  c o n d u c t  

c h a r g e d ;  a nd

(5) if d i r e c t e d  by  t he  c ou r t ,  an o p i n i o n  as t o  t h e  

c a p a c i t y  of t h e  d e f e n d a n t  to h a v e  a p a r t i c u l a r  s t a t e  o f  m i n d  

w h i c h  is an e l e m e n t  of t h e  o f f e n s e  c h a r g e d .

d i r e c t e d  bv  the  cou rt , an opin-ron^as to  t h e  e x t e n t ,

if any,  to w h i c h  the'capaoit^'.of t h e  d e f e n d a n t  t o  a p p r e c i a t e  

t h e  w r o n c f u l n e s s , - o f " h i s  c o n d u c t  o r  to corffecnthis c o n d u c t  t o

r h e  regui-r'ements of the lav; w a s  i m p a i r e d  a t t h e  t i m e  o

p r u m i n a l  c o n d u c t  ch ar ge d.

(d) If the  e x a m i n a t i o n  u n d e  * ,'a) of  t h i s  s e c t i o n  c a n n o t  b e  

c o n d u c t e d  b y  r e a s o n  of t h e  u n w i l l i n g n e s s  o f  the d e f e n d a n t  t o  

p a r t i c i p a t e  in it, the r e p o r t  s h a l l  so  s t a t e  an d s h a l l  

i n c l u d e ,  if p o s s i b l e ,  an o p i n i o n  as to w h e t h e r  che 

u n w i l l i n g n e s s  o f t h e  d e f e n d a n t  w a s  the  r e s u l t  of m e n t a l  

d i s e a s e  or d e f e c t .

(e) The r e p o r t  of the  e x a m i n a t i o n  u n d e r  (a) of t h i s  

s e c t i o n  s ha ll  be f i l e d  w i t h  th e  c l e r k  o f  t h e  co u rt , w h o  

s h a l l  c a u s e  c o o i e s  to be d e l i v e r e d  to t h e  d i s t r i c t  a t t o r n e y  

an d to c o u n s e l  for the d e f e n d a n t .

*c;,a,~f- i oxu-3-n « n  9 ■ J n n n t lV n — in  - r o p p ^ l p d .  ^

* S e c t i o n  11. T h i s  a c t  t a k e s  e f f e c t  i m m e d i a t e l y  in 

a c c o r d a n c e  w i t h  AS  0 1 . 1 0 . 0 7 0 ( c )



S E C O N D  W O R K  D R A F T  F O R  
I N S A N I T Y  D E F E N S E  A M E N D M E N T S  T O

H C S  CS SB 535 ( Ju dic ia ry)

* S e c t i o n  1, A S  1 2 .4 5 is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  t o

read:

Sec. 12.45.081,* I N S A N I T Y  E X C L U D I N G  R E S P O N S I B I L I T Y ,

(a) In a p r o s e c u t i o n  f o r  a c r i m e  it  is  a n  

a f f i r m a t i v e  d e f e n s e  t h a t  w h e n  t h e  d e f e n d a n t  e n g a g e d  in t h e  

c r i m i n a l  c o n d u c t  he w a s  u n a b l e  as a r e s u l t  o f  a m e n t a l  

d i s e a s e  o r  d e f e c t  to a p p r e c i a t e  t h e  n a t u r e  a n d  q u a l i t y  o f  

h i s c o n d u c t .  T h e  d e f e n d a n t  h as  the b u r d e n  o f  e s t a b l i s h i n g  

the  d e f e n s e  b y  a p r e p o n d e r a n c e  of  the  e v i d e n c e .

(b) E v i d e n c e  of  a m e n t a l  d i s e a s e  o r  d e f e c t  t h a t  is 

m a n i f e s t e d  o n l y  by  r e p e a t e d  c r i m i n a l  o r  o t h e r  a n t i s o c i a l  

c o n d u c t  is n o t  s u f f i c i e n t  to e s t a b l i s h  an  a f f i r m a t i v e  

d e f e n s e  u n d e r  (a) of t h i s  s e c t i o n ,

(c) A  d e f e n d a n t  f o u n d  u n a b l e  a s  a r e s u l t  o f  a 

m e n t a l  d i s e a s e  or  d e f e c t  to a p p r e c i a t e  t h e  n a t u r e  a n d  

q u a l i t y  o f  hi s  c o n d u c t  s h a l l  be c o n s i d e r e d  i n s a n e .

^ S e c t i o n  2, A S  12.45 is a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  to

r e a d  as f o l l o w s :

Sec. 1 2 . 4 5 . O B 2, G U I L T Y  B U T  M E N T A L L Y  IL L ,

(a) A  d e f e n d a n t  who,  at th e t i n e  o f  the c o m m i s s i o n  

of  a c r i m i n a l  o f f e n s e ,  w a s  no t i n s a n e  b u t  w a s  s u f f e r i n g  f r o m  

a m e n t a l  i l l n e s s ,  is not  r e l i e v e d  o f c r i m i n a l  r e s p o n s i b i l i t y



fo r h i s  c o n d u c t ,  a n d  m a v  b e  f o u n d  " g u i l t v  b u t  m e n t a l l v  

i l l . "  He n a v  n o t  be f o u n d  "n ot  g u i l t y  b v  r e a s o n  of 

i n s a n i t y ."

(b) F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  " m e n t a l  i l l n e s s "  

o r  " m e n t a l l y  ill" m e a n s  a s u b s t a n t i a l  d i s o r d e r  o f  t h o u g h t ,  

m o o d ,  or b e h a v i o r  w h i c h  a f f l i c t e d  a p e r s o n  a t  t h e  t i m e  o f  

t h e  c o m m i s s i o n  of  t h e c f f e n s e  a n d  w h i c h  i m p a i r e d  t.he 

p e r s o n ' s  j u d g m e n t ,  b u t  n o t  t o  the e x t e n t  t h a t  h e w a s  i n s a n e  

u n d e r  A S 1 2 . 4 5 . 0 8 0 .

* S e c t i o n  3, AS  12.45. is a m e n d e d  to a d d  a n e w  s e c t i o n  to 

r e a d  as  f o l l o w s :

Sec. 2 . 4 5 . 0 8 2 ,  F O R M  OF V E R D I C T  W H E N  A F F I R M A T I V E  

D E F E N S E  OF  I N S A NI T Y IS O F F E R E D

(a) In al l  cases; in w h i c h  t he  d e f e n d a n t  r a i s e s  t h e  

a f f i r m a t i v e  d e f e n s e  of  i n s a n i t y  u n d e r  AS 1 2 . 4 5 . 0 8 2  t h e  j u r v  

s h a l l  fin d an d t he  v e r d i c t  s ha ll  s t a t e  w h e t h e r  t h e  d e f e n d a n t  

i s :

(1) g u i l t y ;

(2) n o t  g u i l t y ;

(3) n o t  g u i l t v  by r e a s o n  o f  i n s a n i t y ,

(4) g u i l t y  b u t  m e n t a l l y  ill; nr

(5) no t  g u i l t v  b u t m e n t a l l y  ill,

(b) If the c a s e  is h e a r d  b y t h e  c o u r t  s i t t i n g  

w i t h o u t  a jury, t h e  c o u r t  s h a l l  m a k e  the f i n d i n g  e s t a b l i s h e d  

in (a) of t h i s  s e c t i o n ,

* S e c t i o n  4, AS 1 2 . 4 5 . 0 8 3  is r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

1



S e c t i o n  1 2 . 4 5 . 0 3 3 ,  P R O C E D U R E  U P O N  V E R D I C T  F I N D I N G  O F  

G U I L T Y  B U T  M E N T A L L Y  ILL

(a) If a d e f e n d a n t  is f o u n d  (^"guilty b u t  m e n t a l l y ^  

A S  1 2 . 4 5 . 0 8 2 ,  th e  c o u r t  s h a l l

(1) e n t e r  t h e  f i n d i n g  of " g u i l t y  b u t  m e n t a l l y  

ill" as p a r t  of the j u d g m e n t ;  a n d

(2)j s e n t e n c e  th e d e f e n d a n t  as  p r o v i d e d  b y  l a w

(b) The D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  

s h a l l  p r o v i d e  m e n t a l  h e a l t h  t r e a t m e n t  to a d e f e n d a n t  f o u n  

" g u i l t y  b u t  m o r t a l l y  i l l. " T he  t r e a t m e n t  m u s t  c o n t i n u e  

u n t i l  the  d e f e n d a n t  no l o n g e r  s u f f e r s  f r o m  a m e n t a l  d i s e a s e

or  d e f e c t  t h a t  c a u s e s  h i m  to be d a n q e r o u s  t o  t h e  p u b l i c

p e a c e  o r  safe ty.  Th e  d e p a r t m e n t  s h a l l  d e t e r m i n e  t h e  c o u r s e

of t r e a t m e n t .  If p r i o r  to the end  o f  th e s e n t e n c e  t r e a t m e n t

t e r m i n a t e s  u n d e r  this  s u b s e c t i o n ,  the d e f e n d a n t  s h a l l  b e

r e q u i r e d  to s e r v e  the r e m a i n d e r  of h i s s e n t e n c e .  T h i s  

s u b s e c t i o n  d o e s  no t  a u t h o r i z e  the  d e p a r t m e n t  t o h o l d  a 

d e f e n d a n t  in c u s t o d y  e x c e p t  as p r o v i d e d  b y  t h e  s e n t e n c e  

i m p o s e d .

(c) N o t h i n g  in t h i s  s e c t i o n  l i m i t s  t h e  d i s c r e t i o n  

of  the c o u r t  to o r d e r ,  or  of the D e p a r t m e n t  o f  H e a l t h  a n d  

S o c i a l  S e r v i c e s  to p r o v i d e  p s y c h i a ^ r i c a l l v  i n d i c a t e d

t r e a t m e n t  for a d e f e n d a n t  w h o  is not  a d j u d g e d  " g u i l t v  b u t  

m e n t a l l y  il l."

(d) For p u r p o s e s  of t h i s  s e c t i o n ,  " m e n t a l  i l l n e s s "  

or " m e n t a l l y  ill" m e a n s  a d i s o r d e r  of  t h o u g h t ,  m o o d ,  o r

2



b e h a v i o r  w h i c h  s u b s t a n t i a l l y  a f f l i c t e d  a p e r s o n  a t  t h e  t i m e  

of the c o m m i s s i o n  of  the  o f f e n s e  a n d  w h i c h  i m p a i r e d  t h a t  

p e r s o n ' s  j u d g m e n t ,  b u t  n o t  tc th e  e x t e n t  t h a t  he w a s  i n s a n e  

u n d e r  A S  1 2 . 4 5 . 0 8 0 .

* S e c t i o n  5. A S  1 2 . 4 5  is a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  

r e a d :

Sec. 1 2 . 4 5 . 0 8 4  P R O C E D U R E  U P O N  V E R D I C T  O F  T  GUILTY.,

E N T A L L 1  If a d e f e n d a n t  is f o u n d  " n o t  g u i l t y  b u t

m e n t a l l y  ill"' u n d e r  A S  1 2 . 4 5 . 0 8 2 ,  the d i s t r i c t  a t t o r n e y  

shall, w i t h i n  24 h ou r s ,  fil e a p e t i t i o n  u n d e r  A S  4 7 . 3 0 . 7 0 0  

for a s c r e e n i n g  i n v e s t i g a t i o n  of  th e d e f e n d a n t  t o d e t e r m i n e  

the n e e d  f o r  f u r t h e r  t r e a t m e n t  of t h e  d e f e n d a n t  u n d e r  t h e  

c i vi l c o m m i t m e n t  laws.

* S e c t i o n  6. AS  12. 45 . 087 is a m e n d e d  to r e a d  a s  f o l l o w s :

Sec. 1 2 . 4 5 . 0 8 7  P S Y C H I A T R I C  E X A M I N A T I O N .  (a) If a 

d e f e n d a n t  h a s  f i l e d  a n o t i c e  of  i n t e n t i o n  t o  r e l y  o n  t h e  

d e f e n s e  of i n s a n i t y R E N T A L  D I S E A S E  O R  D E F E C T  E X C L U D I N G  

R E S P O N S I B I L I T Y ]  o r  t h e r e  is r e a s o n  to  d o u b t  hi s f i t n e s s  t o  

p r o c e e d ,  or  t h e r e  is r e a s o n  to b e l i e v e  t h a t  i n s a n i t y  o r  

m e n t al i l l n e s s  [M E N T A L  D I S E A S E  OR  D E F E C T  O F  T H E  D E F E N D A N T ]  

w i l l  o t h e r w i s e  b e c o m e  an i s s u e  in the c a u s e ,  t h e  c o u r t  s h a l l  

a p p o i n t  a t  le ast  [ONE] tw o d i s i n t e r e s t e d  q u a l i f i e d  

p s y c h i a t r i s t s  or f o r e n s i c  p s y c h o l o g i s t s  c e r t i f i e d  b v  t h e  

a m e r i c a n  b o a r d  of f o r e n s i c  p s y c h o l o g y ,  [OR S H A L L  R E Q U E S T  T H E  

S U P E R I N T E N D E N T  O F  T H E  A L A S K A  P S Y C H I A T R I C  I N S T I T U T E  T O  

D E S I G N A T E  A T  L E A S T  - O N E  Q U A L I F I E D  P S Y C H I A T R I S T ,  W H I C H
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D E S I G N A T I O N  H A Y  B E  O R I N C L U D E  H I M S E L F , ]  to e x a m i n e  a n d  

r e p o r t  u p o n  t h e  m e n t a l  c o n d i t i o n  o f  t h e  d e f e n d a n t .  T h e  

p s y c h i a t r i s t s  m a v  b e  a s s i s t e d  bv  p s y c h o l o g i s t s  o f  t h e i r  

c h o o s i n g . If t h e  d e f e n d a n t  ha s f i l e d  n o t i c e  u n d e r  

AS  1 2 . 4 5 . 0 9 0 ( a )  t h e r e p o r t  s h a l l  c o n s i d e r  w h e t h e r  t h e  

d e f e n d a n t  c a n  s t i l l  be c o m m i t t e d  u n d e r  A S  1 2 . 4 5 . 0 9 0 .  T h e  

c o u r t  m a y  o r d e r  th e d e f e n d a n t  to b e c o m m i t t e d  t o  a s e c u r e  

f a c i l i t y  f o r  t h e  p u r p o s e  o f  th e  e x a m i n a t i o n  f o r  n o t  m o r e  

t h a n  6 0 d a y s  or  s u c h  l o n g e r  p e r i o d

as the  c o u r t  d e t e r m i n e s  to b e  n e c e s s a r y  fo r t h e  p u r p o s e  a n d  

m a y  d i r e c t  t h a t  a q u a l i f i e d  p s y c h i a t r i s t  r e t a i n e d  b y  t h e  

d e f e n d a n t  be  p e r m i t t e d  to w i t n e s s  a n d  p a r t i c i p a t e  i n  t h e  

e x a m i n a t i o n .

(b) In an e x a m i n a t i o n  u n d e r  (a) of t h i s  s e c t i o n ,  a n y  

m e t h o d  m a y  be  e m p l o y e d  w h i c h  is a c c e p t e d  b y  t h e  m e d i c a l  

p r o f e s s i o n  for  the  e x a m i n a t i o n  of t h o s e  a l l e g e d  t o  b e  

s u f f e r i n g  f r o m  m e n t a l  d i s e a s e  o r  d e f e c t .

(c) T h e  r e p o r t  o f  an e x a m i n a t i o n  u n d e r  (a) o f  t h i s  

s e c t i o n ,  s h a l l  i n c l u d e  the f o l l o w i n g :

(1) a d e s c r i p t i o n  of  the  n a t u r e  of the  e x a m i n a t i o n ;

(2) a d i a g n o s i s  of  the m e n t a l  c o n d i t i o n  o f  t h e  d e f e n d a n t ;

(3) if the d e f e n d a n t  s u f f e r s  f r o m  a m e n t a l  d i s e a s e  or 

d e f e c t ,  an o p i n i o n  as to his  c a p a c i t y  to u n d e r s t a n d  t h e  

p r o c e e d i n g s  a u linst h i m  an d to a s s i s t  in h i s  o w n  d e f e n s e ;

(4) if a n o t i c e  of  i n t e n t i o n  to r e l y  o n t h e  d e f e n s e  o f  

i n s a n i t y  [ I R R E S P O N S I B I L I T Y ]  ha s b e e n  filed, a n  o p i n i o n  as t o
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t h e e x t e n t ,  if  any, t o  w h i c h  t h e  c a p a c i t y  o f  t h e  d e f e n d a n t  

t o  a p p r e c i a t e  t h e  n a t u r e  a n d q u a l i t y  [ W R O N G F U L N E S S ] o f  h i s  

c o n d u c t  [OR T O  C O N F O R M  H I S  C O N D U C T  T O  T H E  R E Q U I R E M E N T S  O F  

LAW] w a s  i m p a i r e d  at t h e t i m e  o f  t h e  c r i m i n a l  c o n d u c t  

c h a r g e d ;  a n d

(5) if d i r e c t e d  b y  t h e  c o u r t ,  an o p i n i o n  as t o  t h e  

c a p a c i t y  o f  t h e  d e f e n d a n t  to h a v e  a p a r t i c u l a r  s t a t e  o f  m i n d  

w h i c h  is an e l e m e n t  of th e o f f e n s e  c h a r g e d .

(d) If th e  e x a m i n a t i o n  u n d e r  (a) o f  t h i s  s e c t i o n  c a n n o t  b e  

c o n d u c t e d  by  r e a s o n  of t h e  u n w i l l i n g n e s s  o f  t h e  d e f e n d a n t  t o  

p a r t i c i p a t e  in it, t h e  r e p o r t  s h a l l  so s t a t e  a n d  s h a l l  

i n c l u d e ,  if p o s s i b l e ,  an o p i n i o n  as t o  w h e t h e r  t h e  

u n w i l l i n g n e s s  of the d e f e n d a n t  w a s  the  r e s u l t  o f  m e n t a l  

d i s e a s e  or  d e fe ct .

(e) T h e  r e p o r t  of the  e x a m i n a t i o n  u n d e r  (a) o f  t h i s  

s e c t i o n  s h a l l  be f i l e d  w i t h  the c l e r k  o f  t h e  c o u r t ,  w h o  

s h a l l  c a u s e  c o p i e s  to b e d e l i v e r e d  to t h e  d i s t r i c t  a t t o i n e v  

an d  to c o u n s e l  for the d e f e n d a n t .

*Sect.ion 7, A S  1 2 . 4 5 . 0 9 0  (a) (b) a r a  r e p e a l e d  a n d  r e e n a c t e d

to  read:

Sec. 1 2 . 4 5 . 0 9 0 .  P R O C E D U R E  A F T E R  R A I S I N G  D E F E N S E  O F  

I N S A N I T Y .  (a/ A t the t i m e  t h e  c e f e n d a n t  f i l e s  n o t i c e  t o  

r a i s e  the  a f f i r m a t i v e  d e f e n s e  of  i n s a n i t y  u n d e r  

AS  12. 45. 081 , he s h a l l  a l s o  f i x e  n o t i c e  as to  w h e t h e r ,  i f  

f o u n d  " n o t  g u i l t y  by r e a s o n  of i n s a n i t y " ,  he w i l l  a s s e r t  

t h a t  he is n o t  p r e s e n t l y  s u f f e r i n g  f r o m  a n y  menta.. i l l n e s s
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t h a t  c a u s e s  h i m  to be  d a n g e r o u s  to  th e  p u b l i c  p e a c e  o r  

s a fe ty .

(b) If the d e f e n d a n t  is f o u n d  n o t  " g u i l t y  b y

r e a s o n  o f  i n s a n i t y "  u n d e r  A S  1 2 . 4 5 . 0 8 0 ,  a n d  h e  h a s  n o t  f i l e d

\
th e n o t i c e  r e q u i r e d  u n d e r  (a) of  t h i s  s e c t i o n ,  t h e  c o u r t  

s h a l l  i m m e d i a t e l y  c o m m i t  h i m  to  th e  c u s t o d y  o f  t h e

c o m m i s s i o n e r  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s .

* S e c t i o n  8, 1 2 . 4 5 . 0 9 0  (c) - (h) a r e  a m e n d e d  a s  f o l l o w s :

(c) If the  d e f e n d a n t  is f o u n d  n o t  g u i l t y  b y  r e a s o n  

of i n s a n i t y  u n d e r  A S 1 2 . 4 5 . 0 8 0  [ ME NT AL  D I S E A S E  O R  D E F E C T  A S  

E X C L U D I N G  R E S P O N S I B I L I T Y ]  a n d  he h a s  f i l e d  t h e  n o t i c e  

r e q u i r e d  u n d e r  (a) of  t h i s  s e c t i o n ,  a h e a r i n g  s h a l l  b e  h e l d  

i m m e d i a t e l y  a f t e r  a v e r d i c t  o f  " n o t  guiltv- b y  r e a s o n  o f  

i n s a n i t y " ,  to d e t e r m i n e  th e  n e c e s s i t y  o f f u r t h e r  c o m m i t m e n t .  

T h a t  h e a r i n g  s h a l l  be  h e l d  b e f o r e  t h e  c o u r t  s i t t i n g  

w i t h [ O U T ]  the s a m e  jury, u n l e s s  th e c r i m i n a l  t r i a l  /as 

w i t h o u t  a jury. [THE S A M E  TI I E R  O F  F A C T  AS  T H E  U N D E R L Y I N G

C H A R G E ,  B U T  IF A  J U R Y  W A S  T H E  T R I E R  O F  F A C T ,  T H E  H E A R I N G

S H A L L  B p H E L D  B E F O R E  A  J U R Y  O F  S I X  D R A W N  F R O M  T H E  O R I G I N A L  

J U R Y  IN A C C O R D A N C E  W I T H  R U L E S  A D O P T E D  BY T H E  S U P R E M E  C O U R T ]  . 

A t the h e a r i n g ,  th e  d e f e n d a n t  h a s  th e b u r d e n  of p r o v i n g  b y  

c l e a r  a n d  c o n v i n c i n g  [A P R E P O N D E R A N C E  O F T H E ]  e v i d e n c e  t h a t  

he is n o t  p r e s e n t l v  s u f f e r i n q  f r o m  a n v  m e n t a l  i l l n e s s  

[ D I S E A S E  O R  D EF EC T]  t h a t  c a u s e s  h i m  to be  d a n g e r o u s  t o  t h e  

p u b l i c .  If t h e  c o u r t  or j u r v  d e t e r m i n e s  t h a t  th e  d e f e n d a n t  

has f a i l e d  t o m e e t  his  b u r d e n  of  p r o o f ,  t h e  c o u r t  s h a l l
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o r d e r  the d e f e n d a n t  c o m m i t t e d  to the c u s t o d y  o f  t h e  

c o m m i s s i o n e r  of  h e a l t h  a n d  s o c i a l  s e r v i c e s .  T h e  v e r d i c t  

s h a l l  be u n a n i m o u s .

(d) A  d e f e n d a n t  c o m m i t t e d  u n d e r  (b) or (c) o f  t h i s  

s e c t i o n  s h a l l  b e  h e l d  in c u s t o d y  for a p e r i o d  of t i m e  n o t  t o  

e x c e e d  t h e  m a x i m u m  t e r m  o f  i m p r i s o n m e n t  for the c r i m e  f o r  

w h i c h  the d e f e n d a n t  w a s  a c q u i t t e d  u n d e r  AS 1 2 . 4 5 . 0 8 2 ( a ) ( 3 )  

o r  u n t i l  the i n s a n i t y  [ M E N T A L  D I S E A S E ]  is c u r e d  o r  [THE 

D E F E C T  IS] c o r r e c t e d  as d e t e r m i n e d  at a h e a r i n g  u n d e r  (e) o f  

t h i s  sec t i o n .

(e) A  d e f e n d a n t  c o m m i t t e d  u n d e r  (b) or (c) o f  t h i s  

s e c t i o n  m a y  h a v e  the n e e d  f o r  his c o n t i n u e d  c o m m i t m e n t  u n d e r  

t h i s  s e c t i o n  d e t e r m i n e d  o r  r e d e t e r m i n e d  bv t h e  c o u r t  s i t t i n g  

w i t h [ O U T ]  a ju r y  of t w e l v e  u n d e r  a p e t i t i o n  f i l e d  in t h e  

s u p e r i o r  c o u r t  at i n t e r v a l s  b e g i n n i n g  no s o o n e r  t h a n  a v e a r  

[SIX M O N T H S ]  f r o m  his initial. c o m m i t m e n t ^  a n d  y e a r l y  

t h e r e a f t e r .  T h e  b u r d e n  and s t a n d a r d  of  p r o o f  at a h e a r i n g  

u n d e r  th i s  s u b s e c t i o n  is the same as a t  a h e a r i n g  u n d e r  (c) 

o f  t h i s  s e c t i o n  and the v e r d i c t  s hall be  u n a n i m o u s .  [ E X C E P T  

T H A T  T H E  D E F E N D A N T  IS N O T  E N T I T L E D  T O  A  J U R Y  U N L E S S  H E  F I L E S  

A  M O T I O N  F O R  A  J U R Y  N O  L A T E R  T H A N  15 DAYS B E F O R E  T H E  D A T E  

S E T  F O R  T H E  H E A R I N G ]  . A  c o p y  of all p e t i t i o n s  f o r  r e l e a s e  

s h a l l  be s e r v e d  on the a t t o r n e v  g e n e r a l  at J u n e a u ,  A l a s k a .  

A. c o p y  shall, a l s o  be  s e r v e d  u p o n  the a t t o r n e y  o f  r e c o r d ,  if



he is n o t  t h e  a t t o r n e y  g e n e r a l ,  w h o  r e p r e s e n t e d  t h e  s t a t e  o r  

a m u n i c i p a l i t y  at  t h e  tine t h e  d e f e n d a n t  w a s  f i r s t  

c o m m i t t e d .

(f) C o n t i n u e d  c o m m i t m e n t  f o l l o w i n g  e x p i r a t i o n  o f  

t h e  m a x i m u m  t e r m  o f  i m p r i s o n m e n t  f o r  the c r i m e  f o r  w h i c h  t h e  

d e f e n d a n t  w a s  a c q u i t t e d  u n d e r  AS 1 2 . 4 5 . 0 8 2 ( a ) ( 3 )  i s  g o v e r n e d  

b y  the s t a n d a r d s  p e r t a i n i n g  to c i v i l  c o m m i t m e n t s  as  set o u t  

in AS 4 7 . 3 0 . 7 3 5 .

(g) A  p e r s o n  c o m m i t t e d  u n d e r  t h i s  s e c t i o n  m a y  n o t  

be r e l e a s e d  d u r i n g  t h e  t e r m  of c o m m i t m e n t  e x c e p t  u p o n  c o u r t  

o r d e r  f o l l o w i n g  a h e a r i n g  in a c c o r d a n c e  w i t h  (c) o f  t h i s  

section. On the g r o u n d s  t h a t  the d e f e n d a n t  h a s  b e e n  c u r e d  

o f  any (THE) m e n t a l  i l l n e s s  (D I S E A S E  OR D E F E C T )  t h a t  w o u l d  

c a u s e  h i m  to be (AND IS N O  LONGER) d a n q e r o u s  t o  t h e  p u b l i c  

p e a c e  or s a f e t y ^  the s t a t e  m a v  at a n y  time r e q u e s t  the c o u r t  

t o  hold a h e a r i n g  to d e c i d e  if the d e f e n d a n t  s h o u l d  b e  

r e l e a s e d .

(h) The c o m m i s s i o n e r  of h e a l t h  a n d  s o c i a l  s e r v i c e s  

o r  his a u t h o r i z e d  r e p r e s e n t a t i v e  shall s u b m i t  p e r i o d i c  

w r i t t e n  r e p o r t s  to the- c o u r t  on t h e  m e n t a l  c o n d i t i o n  o f  a 

p e r s o n  c o m m i t t e d  u n d e r  t h i s  section.

^ S e c t i o n  9, A S  1 2 . 4 5 . 0 9 0  is a m e n d e d  to a d d  n e w  s e c t i o n s  (i) 

a n d  (j) as  f o llows:

(I) An o r d e r  e n t e r e d  u n d e r  (c) or (e) of t h i s  s e c t i o n  

m a y  be r e v i e w e d  b v  the c o u r t  of a p p e a l s  o n  a p p e a l  b r o u g h t  b y
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e i t h e r  the d e f e n d a n t  o r  the s t a t e  w i t h i n  4 0  d a y s  f r o m  the 

e n t r y  of the o r d e r .

(j) In t h i s  s e c t i o n ,

(1 ) " m e n t a l  i l l n e s s "  m e a n s  a n y  m e n t a l

c o n d i t i o n  t h a t  i n c r e a s e s  the p r o p e n s i t y  of t h e  d e f e n d a n t  to 

b e  d a n g e r o u s  to t h e  p u b l i c  o r  safe t y ,  h o w e v e r ,  it is n o t

r e q u i r e d  t h a t  t he m e n t a l  i l l n e s s  be s u f f i c i e n t  to e x c l u d e

c r i m i n a l  r e s p o r . s i b i l i t v  u n d e r  A S  1 2 . 4 5 . 0 8 0 ,  o r  t h a t  the

m e n t a l  i l l n e s s  p r e s e n t l y  s u f f e r e d  bv  the d e f e n d a n t  b e  the

s a m e  one he s u f f e r e d  at the t i m e  of the c r i m i n a l  c o n d u c t ;

(2 ) " d a n g e r o u s "  m e a n s  a d e t e r m i n a t i o n

i n v o l v i n g  b o t h  the m a g n i t u d e  of the risk t h a t  t h e  d e f e n d a n t  

w i l l  commit a n  a c t  t h r e a t e n i n g  the p u b l i c  p e a c e  o r  s a f e t y ,  

as w e l l  as t h e  m a g n i t u d e  of the h a r m  that c o u l d  be e x p e c t e d  

to r e s u l t  f r o m  t h is c o n d u c t ;  a f i n d i n g  t h a t  a d e f e n d a n t  is

" d a n g e r o u s *1 m a v  r e s u l t  from a g r e a t  r i s k  of  r e l a t i v e l y

s i i g h t  harm t o  p e r s o n s  or p r o p e r t y ,  or m a v  r e s u l t  f r o m  a 

r e l a t i v e l y  s l i g h t  r i s k  of s u b s t a n t i a l  h a r m  t o  p e r s o n s  or 

p r o p e r t y .

* S e c t i o n  10. T h i s  a c t  t a k e s  e f f e c t  i m m e d i a t e l y  in

a c c o r d a n c e  w i t h  AS 0 1 . 1 0 . 0 7 0 ( c )
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T H I R D  W O R K  D R A F T  F O R  
I N S A N I T Y  D E F E N S E  A M E N D M E N T S  T O  

H C S  CS S B  535 (Judiciary) 5 - 1 9 - 8 2  
5 : 0 0  p . m .

’'Se c t i o n  1, A S  1 2 . 4 5  is a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  

r e a d :

Sec. 12. 45. 080, I N S A N I T Y  E X C L U D I N G  R E S P O N S I B I L I T Y ,

(a) In a p r o s e c u t i o n  for a c r i m e  i t  i s  a n  

a f f i r m a t i v e  d e f e n s e  t h a t  w h e n  the d e f e n d a n t  e n g a g e d  in t h e  

c r i m i n a l  c o n d u c t  he w a s  u n a b l e  as a r e s u l t  o f  a m e n t a l  

d i s e a s e  or d e f e c t  to a p p r e c i a t e  the n a t u r e  a n d  q u a l i t v  o f  

h i s  c o n d u c t .  The. d e f e n d a n t  has. t h e  b u r d e n  o f  e s t a b l i s h i n g  

t h e  d t . e n s e  b y  a p r e p o n d e r a n c e  of the e v i d e n c e .

(b) E v i d e n c e  o f  a m e n t a l  d i s e a s e  o r  d e f e c t  t h a t  is 

m a n i f e s t e d  o n l y  b y  r e p e a t e d  c r i m i n a l  o r  o t h e r  a n t i s o c i a l

c o n d u c t  is n o t  s u f f i c i e n t  to e s t a b l i s h  a n  a f f i r m a t i v e

d e f e n s e  u n d e r  (a) of  t h i s  s e c t i o n ,

(c) A d e f e n d a n t  f o u n d  u n a b l e  a s  a r e s u l t  o f  a

m e n t a l  d i s e a s e  o r  d e f e c t  to a p p r e c i a t e  t h e  n a t u r e  a n d

q u a l i t y  of h i s  c o n d u c t  s h a l l  b e  c o n s i d e r e d  i n s a n e .

^ S e c t i o n  2, AS  12 . 4 5 .  is a m e n d e d  by  a d d i n g  a  n e w  s e c t i o n  to 

r e a d  as f o l l o w s :

Sec. 12. 4 5 . 0 8 1 ,  G U I L T Y  B U T  M E N T A L L Y  I L L  r

(a) A  d e f e n d a n t  w h o ,  at the t i m e  o f  t h e  c o m m i s s i o n  

o f  a c r i m i n a l  o f f e n s e ,  w a s  n o t  i n s a n e  but w a s  s u f f e r i n g  f r o m  

a m e n t a l  i l l n e s s ,  is n o t  r e l i e v e d  of c r i m i n a l  r e s p o n s i b i l i t y



f o r  h i s  c o n d u c t ,  a n d  m a y  b e  f o u n d  " g u i l t y  b u t  m e n t a l l y  

i l l . "  H e  n a y  n o t  b e  f o u n d  "not g u i l t y  b y  r e a s o n  o f  

i n s a n i t y ."

(b) F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  " m e n t a l  i l l n e s s "  

o r  " m e n t a l l y  i l l "  m e a n s  a s u b s t a n t i a l  d i s o r d e r  o f  t h o u g h t ,  

m o o d ,  or  b e h a v i o r  w h i c h  a f f l i c t e d  a p e r s o n  a t  t h e  t i m e  o f  

t h e  c o m m i s s i o n  o f  t h e  o f f e n s e  a n d  w h i c h  i m p a i r e d  t h e  

p e r s o n ' s  j u d g m e n t ,  b u t  n o t  t o  t h e  e x t e n t  t h a t  h e  w a s  i n s a n e  

u n d e r  AS 1 2 . 4 5 . 0 8 0 .

* S e c t i o n  3, A S  12. 4 5 .  is a m e n d e d  to  a d d  a  n e w  s e c t i o n  to  

r e a d  a s  f o l l o w s :

Sec. 1 2 . 4 5 . 0 8 2 ,  F O R M  O F  V E R D I C T  W H E N  A F F I R M A T I V E  

D E F E N S E  O F  I N S A N I T Y  IS O F F E R E D

(a) In a l l  c a s e s  in w h i c h  the d e f e n d a n t  r a i s e s  t h e  

a f f i r m a t i v e  d e f e n s e  o f  i n s a n i t y  u n d e r  A S  1 2 . 4 5 . 0 8 0  t h e  j u r y  

s h a l l  f i n d  a n d  t h e  v e r d i c t  s h a l l  s t a t e  w h e t h e r  t h e  d e f e n d a n t  

is :

(1 ) g u i l t y ;

(2 ) n o t  g u i l t y ;

(3) n o t  g u i l t y  b y  r e a s o n  o f  i n s a n i t y ,

(4) g u i l t y  b u t  m e n t a l l y  i l l ;  o r

(b) If t h e  c a s e  is h e a r d  b y  t h e  c o u r t  s i t t i n g  

w i t h o u t  a iurv, the c o u r t  s h a l l  m a k e  the f i n d i n g  e s t a b l i s h e d  

in (a) o f  t h i s  s e c t i o n ,

* S e c t i o n  4, A S  12.4 5 . 0 8 3  is r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :



S e c t i o n  1 2 . 4 5 . 0 8 3 ,  P R O C E D U R E  U P O N  V E R D I C T  F I N D I N G  O F  

G U I L T Y  3 U T  M E N T A L L Y  I L L

(a) If a d e f e n d a n t  is found- " g u i l t y  b u t  m e n t a l l y  

i l l "  u n d e r  A S  1 2 . 4 5 . 0 8 2 ,  t h e  c o u r t  s h a l l

(1 ) e n t e r  t h e  f i n d i n g  o f  " g u i l t y  b u t  m e n t a l l y  

il l "  as p a r t  o f  t h e  j u d g m e n t ;  a n d

(2 ) s e n t e n c e  t h e  d e f e n d a n t  a s  p r o v i d e d  b y  l a w

(b) T h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  

s h a l l  p r o v i d e  m e n t a l  h e a l t h  t r e a t m e n t  t o  a d e f e n d a n t  f o u n d  

" g u i l t y  b u t  m e n t a l l y  i l l . "  T h e  t r e a t m e n t  m u s t  c o n t i n u e  

u n t i l  t h e  d e f e n d a n t  n o  l o n g e r  s u f f e r s  f r o m  a m e n t a l  d i s e a s e  

o r  d e . e c t  t h a t  c a u s e s  h i m  t o  be d a n g e r o u s  t o  t h e  p u b l i c  

p e a c e  o r  s a f e t y .  S u b j e c t  to s u b s e c t i o n s  (c) a n d  (d) , t h e  

d e p a r t m e n t  s h a l l  d e t e r m i n e  the c o u r s e  o f  t r e a t m e n t .

(c) If t r e a t m e n t  t e r m i n a t e s  u n d e r  s u b s e c t i o n  (b) , 

the d e f e n d a n t  s h a l l  b e  r e q u i r e d  t o  s e r v e  t h e  r e m a i n d e r  o f  

h i s  s e n t e n c e .

(d) A  d e f e n d a n t  r e c e i v i n g  t r e a t m e n t  u n d e r  

s u b s e c t i o n  (b) s h a l l  n o t  oe r e l e a s e d  c n  f u r l o u g h  o r  p a r o l e .

(e) If, 30 d a y s  b e f o r e  t h e  e n d  o f  a d e f e n d a n t ' s  

s e n t e n c e ,  the d e f e n d a n t  is s t i l l  r e c e i v i n g  t r e a t m e n t  u n d e r  

s u b s e c t i o n  (b) , t h e  C o m m i s s i o n e r  s h a l l  f i l e  a p e t i t i o n  u n d e r  

A S  4 7 . 3 0 . 7 0 0  for a s c r e e n i n g  i n v e s t i g a t i o n  to  d e t e r m i n e  t h e  

n e e d  f o r  f u r t h e r  t r e a t m e n t  o f  the d e f e n d a n t  u n d e r  t h e  c i v i l  

c o m m i t m e n t  la w s  u p o n  t h e  c o m p l e t i o n  o f  h i s  s e n t e n c e .



(f) N o t h i n g  in t h i s  s e c t i o n  l i m i t s  t h e  d i s c r e t i o n  

o f  t h e  c o u r t  to o r d e r ,  o r  o f  t h e  D e p a r t m e n t  o f  H e a l t h  a n d  

S o c i a l  S e r v i c e s  to p r o v i d e  p s v c h i a t r i c a l l v  i n d i c a t e d  

t r e a t m e n t  f o r  a d e f e n d a n t  w h o  is n o t  a d j u d g e d  " g u i l t y  b u t  

m e n t a l l y  i l l . "

(g) F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  " m e n t a l  i l l n e s s "  

o r  " m e n t a l l y  il l "  m e a n s  a d i s o r d e r  o f  t h o u g h t ,  m o o d ,  o r  

b e h a v i o r  w h i c h  s u b s t a n t i a l l y  a f f l i c t e d  a o e r s o n  a t  t h e  t i m e  

o f  t h e  c o m m i s s i o n  o f  t h e  o f f e n s e  a n d  w h i c h  i m p a i r e d  t h a t  

p e r s o n ' s  j u d g m e n t ,  b u t  n o t  t o  t h e  e x t e n t  t h a t  h e  w a s  i n s a n e  

u n d e r  A S  1 2 . 4 5 . 0 8 0 .

*Secti.on 5. A S  1 2 . 4 5  is a m e n d e d  by  a d d i n g  a  n e w  s e c t i o n  t o  

r e a d :

Sec. 1 2 . 4 5 . 0 8 4  P R O C E D U R E  U P O N  V E R D I C T  O F  N O T  G U I L T Y .  

I f  a d e f e n d a n t  is f o’tid " n o t  g u i l t y "  u n d e r  A S  1 2 . 4 5 . 0 8 2 ,  t h e  

d i s t r i c t  a t t o r n e y  s h a l l ,  w i t h i n  24 h o u r s ,  f i l e  a p e t i t i o n  

u n d e r  A S  4 7 . 3 0 . 7 0 0  f o r  a s c r e e n i n g  i n v e s t i g a t i o n  o f  t h e  

d e f e n d a n t  to d e t e r m i n e  t h e  n e e d  for f u r t h e r  t r e a t m e n t  o f  t h e  

d e f e n d a n t  u n d e r  t h e  c i v i l  c o m m i t m e n t  laws.

* S e c t i o n  6 . A S  1 2 . 4 5 . 0 8 7  is a m e n d e d  to r e a d  a s  f o l l o w s :

Sec. 1 2 . 4 5 . 0 8 7  P S Y C H I A T R I C  E X A M I N A T I O N .  (a) If  a 

d e f e n d a n t  h a s  f i l e d  a n o t i c e  o f  i n t e n t i o n  t o  r e l y  o n  t h e

d e f e n s e  o f  i n s a n i t y  [ M E N T A L  D I S E A S E  O R  D E F E C T  E X C L U D I N G  

R E S P O N S I B I L I T Y ]  o r  t h e r e  is r e a s o n  to d o u b t  h i s  f i t n e s s  to  

p r o c e e d ,  or t h e r e  is r e a s o n  to b e l i e v e  t h a t  i n s a n i t y  o r

m e n t a l  i l l n e s s  [ M E N T A L  D I S E A S E  O R  D E F E C T  O F  T H E  D E F E N D A N T ]
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vrill o t h e r w i s e  b e c o m e  an i s s u e  in the c a u s e ,  t h e  c o u r t  s h a l l  

a p p o i n t  at  l e a s t  [ONE] t w o  d i s i n t e r e s t e d  q u a l i f i e d  

p s y c h i a t r i s t s  o r  f o r e n s i c  p s y c h o l o g i s t s  c e r t i f i e d  b y  t h e  •• 

a m e r i c a n  b o a r d  o f  f o r e n s i c  p s y c h o l o g y ,  [OR S H A L L  R E Q U E S T  T H E  

S U P E R I N T E N D E N T  O F  T H E  A L A S K A  P S Y C H I A T R I C  I N S T I T U T E  T O  

D E S I G N A T E  A T  L E A S T  O N E  Q U A L I F I E D  P S Y C H I A T R I S T ,  W H I C H  

D E S I G N A T I O N  M A Y  BE  O R  I N C L U D E  H I M S E L F , ]  t o  e x a m i n e  a n d  

r e p o r t  u p o n  t h e  m e n t a l  c o n d i t i o n  o f  t h e  d e f e n d a n t .  T h e  

p s y c h i a t r i s t s  m a y  b e  a s s i s t e d  b y  p s y c h o l o g i s t s  o f  t h e i r  

c h o o s i n g . If t h e  d e f e n d a n t  h a s  f i l e d  n o t i c e  u n d e r  

A.S 1 2 . 4 5 . 0 9 0 ( a )  the r e p o r t  s h a l l  c o n s i d e r  w h e t h e r  t h e  

d e f e n d a n t  c a n  s t i l l  b e  c o m m i t t e d  u n d e r  A S  1 2 . 4 5 . 0 9 0 .  T h e  

c o u r t  m a y  o r d e r  t h e  d e f e n d a n t  to b e  c o m m i t t e d  t o  a  [ H O S P I T A L  

O R ■O T H E R  S U I T A B L E ]  s e c u r e  f a c i l i t y  f o r  t h e  p u r p o s e  o f  t h e  

e x a m i n a t i o n  f o r  n o t  m o r e  t h a n  60 d a y s  o r  s u c h  l o n g e r  p e r i o d  

as  t h e  c o u r t  d e t e r m i n e s  t o  b e  n e c e s s a r y  f o r  t h e  p u r p o s e  a n d  

m a y  d i r e c t  t h a t  a q u a l i f i e d  p s y c h i a t r i s t  r e t a i n e d  b y  t h e  

d e f e n d a n t  b e  p e r m i t t e d  tc w i t n e s s  a n d  p a r t i c i p a t e  i n  t h e  

e x a m i n a t i o n .

(b) In a n  e x a m i n a t i o n  u n d e r  (a) o f  t h i s  s e c t i o n ,  a n y  

m e t h o d  m a y  be e m p l o y e d  w h i c h  is a c c e p t e d  b y  t h e  m e d i c a l  

p r o f e s s i o n  for the e x a m i n a t i o n  of  t h o s e  a l l e g e d  t o  b e  

s u f f e r i n g  f r o m  m e n t a l  d i s e a s e  or  d e f e c t .

(c) T h e  r e p o r t  o f  an e x a m i n a t i o n  u n d e r  (a) o f  t h i s  

s e c t i o n ,  s h a l l  i n c l u d e  t h e  f o l l o w i n g :

(1 ) a d e s c r i p t i o n  o f  t h e  n a t u r e  of  t h e  e x a m i n a t i o n ;



(2 ) a d i a g n o s i s  o f  t h e  m e n t a l  c o n d i t i o n  c f  t h e  d e f e n d a n t ;

(3) if t h e  d e f e n d a n t  s u f f e r s  f r o m  a m e n t a l  d i s e a s e  o r  

d e f e c t ,  a n  o p i n i o n  as to h i s  c a p a c i t y  t o  u n d e r s t a n d  t h e  

p r o c e e d i n g s  a g a i n s t  h i m  a n d  t o  a s s i s t  in h i s  o w n  d e f e n s e ;

(A) i f  a n o t i c e  o f  i n t e n t i o n  to r e l y  o n  t h e  d e f e n s e  o f  

i n s a n i t y  [ I R R E S P O N S I B I L I T Y ]  h a s  b e e n  fi l e d ,  a n  o p i n i o n  as  t o  

t h e  e x t e n t ,  i f  any, t o  w h i c h  t h e  c a p a c i t y  o f  t h e  d e f e n d a n t  

to  a p p r e c i a t e  t h e  n a t u r e  a n d  q u a l i t y  [ W R O N G F U L N E S S ]  o f  h i s  

c o n d u c t  [OR T O  C O N F O R M  H I S  C O N D U C T  T O  T H E  R E Q U I R E M E N T S  O F  

LAW] w a s  i m p a i r e d  at  t h e  t i m e  o f  the c r i m i n a l  c o n d u c t  

c h a r g e d ;  a n d

[5) if d i r e c t e d  b y  the c o u r t ,  a n  o p i n i o n  a s  t o  t h e  

c a p a c i t y  o f  the d e f e n d a n t  to h a v e  a p a r t i c u l a r  s t a t e  o f  m i n d  

w h i c h  is a n  e l e m e n t  o f  t h e  o f f e n s e  c h a r g e d .

(d) If t h e  e x a m i n a t i o n  ur.c.nr (a) of t h i s  s e c t i o n  c a n n o t  bt_ 

c o n d u c t e d  b y  r e a s o n  o f  the u n w i l l i n g n e s s  o f  t h e  d e f e n d a n t  t o  

p a r t i c i p a t e  in it, t h e  r e p o r t  s h a l l  so s t a t e  a n d  s h a l l  

i n c l u d e ,  if p o s s i b l e ,  an o p i n i o n  as t o  w h e t h e r  t h e  

u n w i l l i n g n e s s  o f  the d e f e n d a n t  w a s  the r e s u l t  o f  m e n t a l  

d i s e a s e  o r  d e f j c t .

(e) T h e  r e p o r t  of  the e x a m i n a t i o n  u n d e r  (a) o f  t h i s  

s e c t i o n  s h a l l  b e  f i l e d  w i t h  the c l e r k  o f  t h e  c o u r t ,  w h o  

s h a l l  c a u s e  c o p i e s  to b e  d e l i v e r e d  to the d i s t r i c t  a t t o r n e y  

a n d  to c o u n s e l  for the d e f e n d a n t .



^ S e c t i o n  7, A S  12.45. 090 (a) (b) a r e  r e p e a l e d  a n d  r e e n a c t e d

t o  r e a d :

Sec. 1 2 . 4 5 . 0 9 0 .  P R O C E D U R E  A F T E R  R A I S I N G  D E F E N S E  O F  

I N S A N I T Y .  (a) A t  t h e  t i m e  t h e  d e f e n d a n t  f i l e s  n o t i c e  t o  

r a i s e  t h e  a f f i r m a t i v e  d e f e n s e  o f  i n s a n i t y  u n d e r  

A S  12. 45. 081 , he s h a l l  a l s o  f i l e  n o t i c e  a s  t o  w h e t h e r ,  i f  

f o u n d  " n o t  g u i l t y  b y  r e a s o n  o f  i n s a n i t y " ,  h e  w i l l  a s s e r t  

t h a t  he is n o t  p r e s e n t l y  s u f f e r i n g  f r o m  a n y  m e n t a l  i l l n e s s  

t h a t  c a u s e s  h i m  to be d a n g e r o u s  t o  t h e  p u b l i c  p e a c e  o r  

s a f e t y .

(b) If t h e  d e f e n d a n t  is f o u n d  n o t  " g u i l t y  b y  

r e a s c  o f  i n s a n i t y "  u n d e r  A S  1 2 . 4 5 . 0 8 0 ,  a n d  h e  h a s  n o t  f i l e d  

t h e  n o t i c e  r e q u i r e d  u n d e r  (a) o f  t h i s  s e c t i o n ,  t h e  c o u r t  

s h a l l  i m m e d i a t e l y  c o m m i t  h i m  to the c u s t o d y  o f  t h e  

c o m m i s s i o n e r  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s .

* S e c t i o n  8 , 1 2 . 4 5 . 0 9 0  (c) - (h) a r e  a m e n d e d  a s  f o l l o w s :

(c) If the d e f e n d a n t  is f o u n d  n o t  g u i l t y  b y  r e a s o n  

o f  i n s a n i t y  u n d e r  AS 1 2 . 4 5 . 0 8 0  f M E N T A L  D I S E A S E  O R  D E F E C T  A S  

E X C L U D I N G  R E S P O N S I B I L I T Y ]  a n d  he h a s  f i l e d  t h e  n o t i c e  

r e q u i r e d  u n d e r  (a) o f  t h i s  s e c t i o n ,  a h e a r i n g  s h a l l  b e  h e l d  

i m m e d i a t e l y  a f t e r  a v e r d i c t  [IS R E T U R N E D ]  o f  " n o t  a u i l t v  b v  

r e a s o n  o f  i n s a n i t y  11, to d e t e r m i n e  t h e  n e c e s s i t y  o f  f u r t h e r  

c o m m i t m e n t .  T h a t  h e a r i n g  s h a l l  be h e l d  b e f o r e  t h e  c o u r t  

s i t t i n g  w i t h [ O U T ]  the s a m e  jurv, u n l e s s  t h e  c r i m i n a l  t r i a l  

w a s  w i t h o u t  a iurv. [THE S A M E  T R I E R  O F  F A C T  A S  T H E  

U N D E R L Y I N G  C H A R G E ,  B U T  IF A J U R Y  W A S  T H E  T R I E R  O F  F A C T ,  T H E  

H E A R I N G
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S H A L L  E E  H E L D  B E F O R E  A  J U R Y  O F  S I X  D R A W N  F R O M  T H E  O R I G I N A L  

J U R Y  I N  A C C O R D A N C E  W I T H  R U L E S  A D O P T E D  E Y  T H E  S U P R E M E  C O U R T ]  . 

A t  t h e  h e a r i n g ,  t h e  d e f e n d a n t  h a s  t h e  b u r d e n  o f  p r o v i n g  b y  

c l e a r  a n d  c o n v i n c i n g  [A P R E P O N D E R A N C E  OF  T H E ]  e v i d e n c e  t h a t  

h e  is n o t  p r e s e n t l y  s u f f e r i n g  f r o m  a n y  m e n t a l  i l l n e s s

[ D I S E A S E  O R  D E F E C T ]  t h a t  c a u s e s  h i m  t o  b e  d a n g e r o u s  t o  t h e  

p u b l i c .  If t h e  c o u r t  o r  j u r y  d e t e r m i n e s  t h a t  t h e  d e f e n d a n t  

h a s  f a i l e d  to  m e e t  h i s  b u r d e n  o f  p r o o f ,  t h e  c o u r t  s h a l l  

o r d e r  t h e  d e f e n d a n t  c o m m i t t e d  to t h e  c u s t o d y  o f  t h e

c o m m i s s i o n e r  o f  h e a l t h  a n d  s o c i a l  s e r v i c e s .  T h e  v e r d i c t  

s h a l l  b e  u n a r i m o u s .

(d) A  d e f e n d a n t  c o m m i t t e d  u n d e r  (b) o r  (c) o f  t h i s  

s e c t i o n  s h a l l  b e  h e l d  in c u s t o d v  f o r  a p e r i o d  o f  t i m e  n o t  t o  

e x c e e d  the m a x i m u m  t e r m  o f  i m p r i s o n m e n t  f o r  t h e  c r i m e  f o r  

w h i c h  the d e f e n d a n t  w a s  a c q u i t t e d  u n d e r  A S  [ 1 2 . 4 5 . 0 8 3 ]  

1 2 . 4 5 . 0 3 2 ( a ) (3) o r  u n t i l  the i n s a n i t y  [ M E N T A L  D I S E A S E ]  is 

c u r e d  o r  [THE D E F E C T  IS] c o r r e c t e d  a s  d e t e r m i n e d  a t  a 

h e a r i n g  u n d e r  (e) o f  t h i s  s e c t i o n .

(e) A  d e f e n d a n t  c o m m i t t e d  u n d e r  (b) o r  (c) o f  t h i s

s e c t i o n  m a y  h a v e  t h e  n e e d  for h i s  c o n t i n u e d  

[ H O S P I T A L I Z A T I O N ]  c o m m i t m e n t  u n d e r  t h i s  s e c t i o n  d e t e r m i n e d  

o r  r e d e t e r m i n e d  b y  the c o u r t  s i t t i n g  w i t h [ O U T ]  a i u r v  o f  

t w e l v e  u n d e r  a p e t i t i o n  f i l e d  in t h e  s u p e r i o r  c o u r t  a t  

i n t e r v a l s  b e g i n n i n g  n o  s o o n e r  t h a n  a v e a r  [ S I X  M O N T H S ]  f r o m  

h i s  i n i t i a l  c o m m i t m e n t ^  a n d  v e a r l v  t h e r e a f t e r .  T h e  D u r d e n  

a n d  s t a n d a r d  o f  p r o o f  .at a h e a r i n g  u n d e r  t h i s  s a b s e c t i t  : is 

t h e  s a m e  as a t  a h e a r i n g  u n d e r  (c)



o f  t h i s  s e c t i o n  a n d  t h e  v e r d i c t  s h a l l  be  u n a n i m o u s .  [ E X C E P T  

T H A T  T H E  D E F E N D A N T  IS N O T  E N T I T L E D  T O  A  J U R Y  U N L E S S  H E  F I L E S  

A  M O T I O N  F O R  A  J U R Y  N O  L A T E R  T H A N  15 D A Y S  B E F O R E  T H E  D A T E  

S E T  F O R  T H E  H E A R I N G ]  . A  c o p y  of  a l l  p e t i t i o n s  f o r  r e l e a s e  

s h a l l  b e  s e r v e d  o n  t h e  a t t o r n e y  g e n e r a l  a t  J u n e a u ,  A l a s k a .  

A  c o p y  s h a l l  a l s o  b e  ' s e r v e d  u p o n  t h e  a t t o r n e y  o f  r e c o r d ,  if 

h e  is  n o t  t h e  a t t o r n e y  g e n e r a l ,  w h o  r e p r e s e n t e d  t h e  s t a t e  o r  

a m u n i c i p a l i t y  at t h e  t i m e  t h e  d e f e n d a n t  w a s  f i r s t  

c o m m i t t e d .

(f) C o n t i n u e d  c o m m i t m e n t  f o l l o w i n g  e x p i r a t i o n  o f  

t h e  m a x i m u m  t e r m  of i m p r i s o n m e n t , for t h e  c r i m e  f o r  w h i c h  t h e  

d e f e n d a n t  w a s  a c q u i t t e d  u n d e r  A S  [ 1 2 . 4 5 . 0 8 3 ]  1 2 . 4 5 . 0 8 2  (a) (3) 

is g o v e r n e d  b y  t h e  s t a n d a r d s  p e r t a i n i n g  to c i v i l  c o m m i t m e n t s  

a s  s e t  o u t  in A S  4 7 . 3 0 . 7 3 5 .

(g) A  p e r s o n  c o m m i t t e d  u n d e r  t h i s  s e c t i o n  m a y  n o t  

b e  r e l e a s e d  d u r i n g  t h e  t e r m  o f  c o m m i t m e n t  e x c e p t  u p o n  c o u r t  

o r d e r  f o l l o w i n g  a h e a r i n g  in a c c o r d a n c e  w i t h  (c) o f  t h i s  

s e c t i o n .  O n  t h e  g r o u n d s  t h a t  t h e  d e f e n d a n t  h a s  b e e n  c u r e d  

o f  a n y  (THE) m e n t a l  i l i n e s s  ( D I S E A S E  O R  D E F E C T )  t h a t  w o u l d  

c a u s e  h i m  to be (AND IS M O  L O N G E R )  d a n g e r o u s  to  t h e  p u b l i c  

p e a c e  o r  safetv^_ t h e  s t a t e  m a y  at a n v  t i m e  r e q u e s t  t h e  c o u r t  

to h o l d  a h e a r i n g  to d e c i d e  if t h e  d e f e n d a n t  s h o u l d  b e  

r e l e a s e d .

(h) T h e  c o m m i s s i o n e r  of h e a l t h  a n d  s o c i a l  s e r v i c e s  

o r  h i s  a u t h o r i z e d  r e p r e s e n t a t i v e  s h a l l  s u b m i t  p e r i o d i c

---------------------
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w r i t t e n  r e p o r t s  to  t h e  c o u r t  on t h e  m e n t a l  c o n d i t i o n  o f  a 

p e r s o n  c o m m i t t e d  u n d e r  t h i s  s e c t i o n .

* S e c t i o n  9, AS  1 2 . 4 5 . 0 9 0  is a m e n d e d  t o  a d d  n e w  s e c t i o n s  (i)

a n d  (j) as f o l l o w s :

(i) A n  o r d e r  e n t e r e d  u n d e r  (c) o r  (e) o f  t h i s  s e c t i o n

m a v  b e  r e v i e w e d  b y  t h e ' c o u r t  o f  a p p e a l s  o n  a p p e a l  b r o u g h t  b y  

e i t h e r  t h e  d e f e n d a n t  o r  t h e  s t a t e  w i t h i n  40 d a y s  f r o m  t h e  

e n t r y  o f  t h e  o r d e r .

(i) In t h i s  s e c t i o n ,

(1 ) " m e n t a l  i l l n e s s "  m e a n s  a n y  m e n t a l

c o n d i t i o n  t h a t  i n c r e a s e s  t h e  p r o p e n s i t y  o f  t h e  d e f e n d a n t  to

b e  d a n g e r o u s  to t h e  o u b l i c  o r  s a f e t y , h o w e v e r ,  i t  i s n o t

r e g u i r e d  t h a t  t h e  m e n t a l  i l l n e s s be s u f f i c i e n t  t o  e x c l u d e

c r i m i n a l  r e s p o n s i b i l i t y  u n d e r  A S 1 2 .4 5 . 0 8 0 ,  o r  t h a t t h e

m e n t a l  i l l n e s s  p r e s e n t l y  s u f f e r e d bv t h e  d e f e n d a n t  b e t h e

s a m e  o n e  he s u f f e r e d  a t  t h e  t i m e  o f  the c r i m i n a l  c o n d u c t ;

(2 ) " d a n g e r o u s 11 m e a n s  a d e t e r m i n a t i o n  

in v o l v i n g  b o t h  t h e  m a g n i t u d e  o f  t h e  r i s k  t h a t  t h e  d e f e n d a n t  

w x l l  c o m m i t  an a c t  t h r e a t e n i n g  t h e  p u b l i c  p e a c e  o r  s a f e t y ,  

as w e l l  as t h e  m a g n i t u d e  o f  t h e  h a r m  t h a t  c o u l d  b e  e x p e c t e d  

to r e s u l t  f r o m  t h i s  c o n d u c t ;  a f i n d i n g  t h a t  a d e f e n d a n t  is 

" d a n g e r o u s "  m a v  r e s u l t  f r o m  a g r e a t  r i s k  o f  r e l a t i v e l y  

s l i g h t  h a r m  to p e r s o n s  o r  p r o p e r t y ,  o r  m a v  r e s u l t  f r o m  a 

r e l a t i v e l y  s l i g h t  r i s k  o f  s u b s t a n t i a l  h a r m  t o  p e r s o n s  o r  

o r o o e r t v .

* S e c t i o n  10. T h i s  a c t  t a k e s  e f f e c t  i m m e d i a t e l y  in 

a c c o r d a n c e  w i t h  A S  0 1 . 1 0 . 0 7 0 ( c )

1 0



PAi/h'f*

F O U R T H  W O R K  D R A F T  F O R  
I N S A N I T Y  D E F E N S E  A M E N D M E N T S  T O

H C S  CS SB 535 ( J udiciary) 5 - 2 0 - 8 2
5 : 0 0  p . m .

* S e c t i o n  1, A S  1 2 . 4 5  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to 

read:

Sec. 12. 45. 080,, I N S A N I T Y  E X C L U D I N G  R E S P O N S I B I L I T Y ,

(a) In a p r o s e c u t i o n  f o r  a c r i m e  i t  is  a n

a f f i r m a t i v e  d e f e n s e  t h a t  w h e n  the d e f e n d a n t  e n g a g e d  in t h e  

c r i m i n a l  c o n d u c t  he w a s  u n a b l e  as a r e s u l t  o f  a m e n t a l

d i s e a s e  o r  d e f e c t  to a p p r e c i a t e  t h e  n a t u r e  a n d  q u a l i t y  of

his c o n d u c t .  T h e  d e f e n d a n t  h a s  t h e  b u r d e n  o f  e s t a b l i s h i n g

the d e f e n s e  b y  a p r e p o n d e r a n c e  of t h e  e v i d e n c e .

(b) E v i d e n c e  o f  a m e n t a l  d i s e a s e  o r  d e f e c t  t h a t  is 

m a n i f e s t e d  o n l y  bv  r e p e a t e d  c r i m i n a l  o r  o t h e r  a n t i s o c i a l

c o n d u c t  is n o t  s u f f i c i e n t  to e s t a b l i s h  a n  a f f i r m a t i v e

d e f e n s e  u n d e r  (a) of th i s  s e c t i o n ,

(c) A  d e f e n d a n t  f o u n d  u n a b l e  a s  a r e s u l t  o f  a

m e n t a l  d i s e a s e  o r  d e f e c t  to a p p r e c i a t e  t h e  n a t u r e  a n d

q u a l i t y  o f  h i s  c o n d u c t  s h a l l  be c o n s i d e r e d  i n s a n e .

* S e c t i o n  2, A S  12.45. is a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  to 

r e a d  as f o l l o w s :

Sec. 1 2 . 4 5 . 0 8 1 ,  G U I L T Y  B U T  M E N T A L L Y  IL L ,

(a) A  d e f e n d a n t  who, at the t i m e  o f  t h e  c o m m i s s i o n  

of a c r i m i n a l  o f f e n s e ,  w a s  n o t  .insane b u t  w a s  s u f f e r i n g  f r o m  

a m e n t a l  i l l n e s s ,  is not r e l i e v e d  of  c r i m i n a l  r e s p o n s i b i l i t y
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for h i s  c o n d u c t ,  and m a v  be f o u n d  " g u i l t y  b u t  m e n t a l l y  

i l l . "  H e  m a y  n o t  b e  f o u n d  "n o t  g u i l t y  b v  r e a s o n  o f  

i n s a n i t y ."

(b) F o r  p u r p o s e s  of th i s  s e c t i o n ,  " m e n t a l  i l l n e s s "  

or  " m e n t a l l y  ill" m e a n s  a s u b s t a n t i a l  d i s o r d e r  o f  t h o u g h t ,  

m o o d ,  o r  b e h a v i o r  w h i c h  a f f l i c t e d  a p e r s o n  a t  t h e  t i m e  o f  

t h e  c o m m i s s i o n  o f  t h e  o f f e n s e  a n d  w h i c h  i m p a i r e d  t h e  

p e r s o n ' s  j u d g m e n t ,  b u t  n o t  t o  the e x t e n t  t h a t  he w a s  i n s a n e  

u n d e r  A S  1 2 . 4 5 . 0 8 0 .

* S e c t i o n  3, A S  12.45. is a m e n d e d  to add a n e w  s e c t i o n  t o  

r e a d  as f o l l o w s :

Sec. 12. 4 5 . 082, F O R M  O F  V E R D I C T  *7HEN A F F I R M A T I V E  

D E F E N S E  O F  I N S A N I T Y  IS O F F E R E D

(a) In a l l  c a s e s  in w h i c h  t h e  d e f e n d a n t  r a i s e s  t h e  

a f f i r m a t i v e  d e f e n s e  of i n s a n i t y  u n d e r  AS 1 2 . 4 5 . 0 8 0  t h e  i u r v  

s h a l l  f i n d  a n d  the v e r d i c t  s h a l l  s t a t e  w h e t h e r  t h e  d e f e n d a n t  

i s :

(1 ) g u i l t v ;

(2 ) not g u i l t y ;

(3) n o t  g u i l t v  by  r e a s o n  o f  i n s a n i t y ,

(4) g u i l t y  b u t  m e n t a l l y  i.ll; o r

(b) If the c a s e  is h e a r d  by t h e  c o u r t  s i t t i n g  

w i t h o u t  a jury, the c o u r t  s h a l l  m a k e  the f i n d i n g  e s t a b l i s h e d  

in (a) o f  th i s  s e c t i o n ,

* S e c t i o n  4, AS  1 2 . 4 5 . 0 8 3  is r e p e a l e d  and r e e n a c t e d  to r e a d :
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S e c t i o n  1 2 . 4 5 . 0 8 3 ,  P R O C E D U R E  U P O N  V E R D I C T  F I N D I N G  O F  

G U I L T Y  B U T  M E N T A L L Y  I L L

(a) If a d e f e n d a n t  is f o u n d  " g u i l t y  b u t  m e n t a l l y  

ill" u n d e r  A S  1 2 . 4 5 . 0 8 2 ,  the c o u r t  s h a l l

(1 ) e n t e r  the f i n a i ^ q  of " g u i l t y  b u t  m e n t a l l y  

ill" as p a r t  of  t h e  j u d g m e n t ;  a n d

(2 ) s e n t e n c e  t h e  d e f e n d a n t  as p r o v i d e d  b y  l a w

(b) T h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  

s h a l l  p r o v i d e  m e n t a l  h e a l t h  t r e a t m e n t  t o  a d e f e n d a n t  f o u n d  

" g u i l t y  b u t  m e n t a l l y  i ll." T h e  t r e a t m e n t  m u s t  c o n t i n u e  

u n t i l  the d e f e n d a n t  no l o n g e r  s u f f e r s  f r o m  a  m e n t a l  d i s e a s e  

or  d e f e c t  t h a t  c a u s e s  h i m  to b e  d a n g e r o u s  t o  the p u b l i c  

p e a c e  o r  s a f e t y .  S u b j e c t  to s u b s e c t i o n s  (c) a n d  (d) , t h e  

d e p a r t m e n t  s h a l l  d e t e r m i n e  the c o u r s e  of t r e a t m e n t .

(c) If t r e a t m e n t  t e r m i n a t e s  u n d e r  s u b s e c t i o n  (b) , 

the d e f e n d a n t  s h a l l  b e  r e q u i r e d  to s e r v e  t h e  r e m a i n d e r  o f  

h i s  s e n t e n c e .

(d) A  d e f e n d a n t  r e c e i v i n g  t r e a t m e n t  u n d e r  

s u b s e c t i o n  (b) s h all n o t  be r e l e a s e d  o n  f u r l o u g h  o r  p a r o l e .

(e) If, 30 d a y s  b e f o r e  the e n d  o f  a d e f e n d a n t ' s  

s e n t e n c e ,  the d e f e n d a n t  is s t i l l  r e c e i v i n g  t r e a t m e n t  u n d e r  

s u b s e c t i o n  (b) , the C o m m i s s i o n e r  o_f_ Hea. th a n d  S o c i a l  

S e r v i c e s  . s h a l l  file a p e t i t i o n  u n d e r  A S  4 7 . 3 0 . 7 0 0  f o r  a 

s c r e e n i n g  i n v e s t i g a t i o n  to d e t e r m i n e  the n e e d  for f u r t h e r  

t r e a t m e n t  of t h e  d e f e n d a n t  u n d e r  the c i v i l  c o m m i t m e n t  l a w s  

u p o n  t h e  c o m p l e t i o n  o f  his s e n t e n c e .



(f) N o t h i n g  in t h i s  s e c t i o n  l i m i t s  t h e  d i s c r e t i o n  

o f  t h e  c o u r t  t o  o r d e r ,  or  o f  the D e p a r t m e n t  o f  H e a l t h  a n d  

S o c i a l  S e r v i c e s  t o  p r o v i d e  p s v c h i a t r i c a l l y  i n d i c a t e d  

t r e a t m e n t  for a d e f e n d a n t  w h o  is n o t  a d j u d g e d  " g u i l t y  b u t  

m e n t a l l y  i l l."

(g) F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  " m e n t a l  i l l n e s s "  

o r  " m e n t a l l y  ill" m e a n s  a d i s o r d e r  of t h o u g h t ,  m o o d ,  o r  

b e h a v i o r  w h i c h  s u b s t a n t i a l l y  a f f l i c t e d  a p e r s o n  a t  t h e  t i m e  

of t h e  c o m m i s s i o n  o f  t h e  o f f e n s e  a n d  w h i c h  i m p a i r e d  t h a t  

p e r s o n ' s  j u d g m e n t ,  b u t  n o t  to the e x t e n t  t h a t  h e  w a s  i n s a n e  

u n d e r  AS  1 2 . 4 5 . 0 8 0 .

^ S e c t i o n  5. AS 1 2 . 4 5  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  t o  

r e a d :

Sec. 1 2 . 4 5 . 0 8 4  P R O C E D U R E  U P O N  V E R D I C T  O F  N O T  G U I L T Y .  

If a d e f e n d a n t  is f o u n d  "not g u i l t y "  u n d e r  A S  1 2 . 4 5 . 0 8 2 ,  t h e  

d i s t r i c t  a t t o r n e y  sha l l ,  w i t h i n  24 hours, fi l e  a p e t i t i o n  

u n d e r  AS 4 7 . 3 0 . 7 0 0  for a s c r e e n i n g  i n v e s t i g a t i o n  of. t h e  

d e f e n d a n t  to d e t e r m i n e  t h e  n e e d  for f u r t h e r  t r e a t m e n t  o f  t h e  

d e f e n d a n t  u n d e r  t h e  c i v i l  c o m m i t m e n t  laws.

* S e c t i o n  6 . AS 1 2 . 4 5 . 0 8 7  is a m e n d e d  to re a d  a s  f o l l o w s :

Sec. 1 2 . 4 5 . 0 8 7  P S Y C H I A T R I C  E X A M I N A T I O N .  (a) If a 

d e f e n d a n t  h a s  f i l e d  a n o t i c e  of i n t e n t i o n  to r e l y  o n  the 

d e f e n s e  o f  I n s a n i t y  u n d e r  AS 1 2 . 4 5 . 0 8 0  f M E N T A L  D I S E A S E  O R  

D E F E C T  E X C L U D I N G  R E S P O N S I B I L I T Y ]  o r  t h e r e  is r e a s o n  t o  d o u b t  

his f i t n e s s  to p r o c e e d ,  or t h e r e  is r e a s o n  t o  b e l i e v e  t h a t  

i n s a n i t y  o r  m e n t a l  i l l n e s s  [ M E N T A L  D I S E A S E  O R  D E F E C T  O F  T H E
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w
c o u r t  s h a l l  a p p o i n t  at l e a s t  [ONE] t w o  ddrsirifere^slred— 1 

q u a l i f i e d  p s y c h i a t r i s t s  or f o r e n s i c  p s y c h o l o g i s t s  c e r t i f i e d  

b y  the a m e r i c a n  b o a r d  o f  f o r e n s i c  p s y c h o l o g y ,  [OR S H A L L  

R E Q U E S T  T H E  S U P E R I N T E N D E N T  OF  T H E  A L A S K A  P S Y C H I A T R I C  

I N S T I T U T E  T O  D E S I G N A T E  A T  L E A S T  O N E  Q U A L I F I E D  P S Y C H I A T R I S T ,  

W H I C H  D E S I G N A T I O N  M A Y  B E  O R  I N C L U D E  H I M S E L F , ]  t o  e x a m i n e  a n d  

r e p o r t  u p o n  the m e n t a l  c o n d i t i o n  o f  t h e  d e f e n d a n t .  T h e  

p s y c h i a t r i s t s  m a y  be  a s s i s t e d  b y  p s y c h o l o g i s t s  o f  t h e i r  

c h o o s i n g . If the d e f e n d a n t  has f i l e d  n o t i c e  u n d e r  

AS 1 2 . 4 5 . 0 9 0 ( a )  the r e p o r t  s h a l l  c o n s i d e r  w h e t h e r  t h e  

d e f e n d a n t  c a n  s t i l l  be c o m m i t t e d  u n d e r  A S  1 2 . 4 5 . 0 9 0 .  T h e  

c o u r t  m a y  o r d e r  the d e f e n d a n t  to be c o m m i t t e d  to a [ H O S P I T A L  

O R  O T H E R  S U I T A B L E ]  s e c u r e  f a c i l i t y  f o r  t h e  p u r p o s e  o f  t h e  

e x a m i n a t i o n  for not m o r e  than 60 d a y s  o r  s u c h  l o n g e r  p e r i o d  

as the c o u r t  d e t e r m i n e s  to be n e c e s s a r y  f o r  t h e  p u r p o s e  a n d  

m a v  d i r e c t  t h a t  a q u a l i f i e d  p s y c h i a t r i s t  r e t a i n e d  b y  t h e  

d e f e n d a n t  be p e r m i t t e d  to w i t n e s s  a n d  p a r t i c i p a t e  i n  the 

e x a m i n a t i o n .

(b) In an e x a m i n a t i o n  u n d e r  (a) o f  t h i s  s e c t i o n ,  a n y  

m e t h o d  mav b e  e m p l o y e d  w h i c h  is a c c e p t e d  b y  t h e  m e d i c a l  

p r o f e s s i o n  for the e x a m i n a t i o n  of t h o s e  a l l e g e d  t o  b e  

s u f f e r i n g  f r o m  m e n t a l  d i s e a s e  o r  d e f e c t .

(c) T h e  r e p o r t  o f  an e x a m i n a t i o n  u n d e r  (a) o f  t h i s  

s e c t i o n ,  s h a l l  i n c l u d e  the f o l l o w i n g :

( 1 ) a d e s c r i p t i o n  of the n a t u r e  of t h e  e x a m i n a t i o n ;

D E F E N D A N T ]  w i l l  o t h e r w i s e  b e c o m e  an i s s u e  i n  t h e  c a u s e ,  t h e
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(2 ) a d i a g n o s i s  of t h e  m e n t a l  c o n d i t i o n  o f  t h e  d e f e n d a n t ;

(3) if t h e  d e f e n d a n t  s u f f e r s  f r r m  a m e n t a l  d i s e a s e  o r  

d e f e c t ,  a n  o p i n i o n  as to h i s  c a p a c i t y  t o  u n d e r s t a n d  t h e  

p r o c e e d i n g s  a g a i n s t  h i m  a n d  to a s s i s t  in h i s  o w n  d e f e n s e ;

(4) if a n o t i c e  of  i n t e n t i o n  t o  r e l y  o n  t h e  d e f e n s e  o f  

i n s a n i t y  [ I R R E S P O N S I B I L I T Y ]  h a s  b e e n  filed, an o p i n i o n  a s  t o  

t h e  e x t e n t ,  if any, to w h i c h  t h e  c a p a c i t y  o f  t h e  d e f e n d a n t  

to a p p r e c i a t e  the n a t u r e  a n d  q u a l i t y  [ W R O N G F U L N E S S ]  o f  h i s  

c o n d u c t  [OR T O  C O N F O R M  M I S  C O N D U C T  T O  T H E  R E Q U I R E M E N T S  O F  

L A W  ] w a s  i m p a i r e d  at t h e  t i m e  o f  t h e  c r i m i n a l  c o n d u c t  

c h a r g e d ;  a n d

(5) if d i r e c t e d  b y  the c o u r t ,  an  o p i n i o n  a s  t o  t h e  

c a p a c i t y  of the d e f e n d a n t  to h a v e  a p a r t i c u l a r  s t a t e  o f  m i n d  

w h i c h  is an e l e m e n t  of the o f f e n s e  c h a r g e d .

(d) If the e x a m i n a t i o n  u n d e r  (a) o f  t h i s  s e c t i o n  c a n n o t  b e

c o n d u c t e d  b y  r e a s o n  o f  the u n w i l l i n g n e s s  o f  t h e  d e f e n d a n t  to 

p a r t i c i p a t e  in it, the r e p o r t  s h a l l  so s t a t e  a n d  s h a l l  

i n c l u d e ,  if p o s s i b l e ,  an o p i n i o n  as  t o  w h e t h e r  the 

u n w i l l i n g n e s s  of the d e f e n d a n t  w a s  the r e s u l t  o f  m e n t a l  

d i s e a s e  o r  d e f e c t .

(e) T h e  r e p o r t  c f  the e x a m i n a t i o n  u n d e r  (a) o f  t h i s  

s e c t i o n  s h a l l  be  f i l e d  w i t h  the c l e r k  o f  the c o u r t ,  w h o  

s h a l l  c a u s e  c o p i e s  to be d e l i v e r e d  to t h e  diistrict a t t o r n e y

and to c o u n s e l  for the d e f e n d a n t .

(f) F o r  p u r p o s e s  o f  th i s  s e c t i o n ,  " m e n t a l  i l l n e s s "  or  

" m e n t a l l y  ill" m e a n s  a s u b s t a n t i a l  d i s o r d e r  o f  t h o u g h t ,
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m o o d ,  o r  b e h a v i o r  w h i c h  a f f l i c t e d  a p e r s o n  a t  t h e  -time o f  

t h e  c o m m i s s i o n  o f  the o f f e n s e  a n d  w h i c h  i m p a r i e d  t h e  

p e r s o n ' s  j u d g m e n t ,  b u t  n o t  to t h e  e x t e n t  t h a t  h e  w a s  i n s a n e  

u n d e r  A S  1 2 . 4 5 . 0 8 0 .

* S e c t i o n  7, A S  1 2 . 4 5 . 0 9 0  (a) (b) a r e  r e p e a l e d  a n d  r e e n a c t e d

to r e a d :  _ . •

Sec. 1 2 . 4 5 . 0 9 0 .  P R O C E D U R E  A F T E R  R A I S I N G  D E F E N S E  O F

I N S A N I T Y .  (a) A t  the t i m e  t h e  d e f e n d a n t  f i l e s  n o t i c e  t o  

r a i s e  t h e  a f f i r m a t i v e  d e f e n s e  o f  i n s a n i t y  u n d e r  

AS 12. 45. 080, h e  s h a l l  a l s o  f i l e  n o t i c e  a s  t o  w h e t h e r ,  i f

f o u n d  " n o t  g u i l t y  b y  r e a s o n  o f  i n s a n i t y " ,  h e  w i l l  a s s e r t

t h a t  he is n o t  p r e s e n t l y  s u f f e r i n g  f r o m  a n y  m e n t a l  i l l n e s s  

t h a t  c a u s e s  h i m  to b e  d a n g e r o u s  t o  t h e  p u b l i c  p e a c e  o r  

s a f ety.

(b) If the d e f e n d a n t  is f o u n d  n o t  " g u i l t y  b y

r e a s o n  o f  i n s a n i t y "  u n d e r  AS  ”2. 4 5 . 0 8 0 ,  a n d  h e  h a s  n o t  f i l e d  

the n o t i c e  r e q u i r e d  u n d e r  (a) of t h i s  s e c t i o n ,  t h e  c o u r t  

s h a l l  i m m e d i a t e l y  c o m m i t  h i m  to t h e  c u s t o d y  o f  t h e  

c o m m i s s i o n e r  of H e a l t h  and S o c i a l  S e r v i c e s .

* S e c t i o n  8 , 1 2 . 4 5 . 0 9 0  (c) - (h) are a m e n d e d  a s  f o l l o w s :

(c) If the d e f e n d a n t  is f o u n d  n o t  g u i l t y  b y  r e a s o n  

of i n s a n i t y  u n d e r  AS  1 2 . 4 5 . 0 8 0  f M E N T A L  D I S E A S E  O R  D E F E C T  A S  

E X C L U D I N G  R E S P O N S I B I L I T Y ]  a n d  he h a s  f i l e d  t h e  n o t i c e  

r e q u i r e d  u n d e r  (a) of t h i s  s e c t i o n ,  a h e a r i n g  s h a l l  b e  h e l d  

i m m e d i a t e l y  a f t e r  a v e r d i c t  fIS R E T U R N E D ]  o f  " n o t  g u i l t y  b v  

r e a s o n  o f  i n s a n i t y " , - to d e t e r m i n e  t h e  n e c e s s i t y  o f  f u r t h e r
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c o m m i t m e n t .  T h a t  h e a r i n g  s h a l l  b e  h e l d  b e f o r e  t h e  c o u r t  

s i t t i n g  w i t h [ O U T ]  t h e  s a m e  jury, u n l e s s  t n e  c r i m i n a l  t r i a l  

w a s  w i t h o u t  a jury. [THE S A M E  T R I E R  O F  F A C T  A S  T H E

U N D E R L Y I N G  C H A R G E ,  B U T  IF A  J U R Y  W A S  T H E  T R I E R  O F  F A C T ,  T H E  

H E A R I N G  S H A L L  B E  H E L D  B E F O R E  A  J U R Y  OF S I X  D R A W N  F R O M  T H E  

O R I G I N A L  J U R Y  IN A C C O R D A N C E  W I T H  R U L E S  A D O P T E D  B Y  T H E  

S U P R E M E  C O U R T ] . A t  t h e  h e a r i n g ,  the d e f e n d a n t  h a s  t h e

b u r d e n  of  p r o v i n g  b y  c l e a r  a n d  c o n v i n c i n g  [A P R E P O N D E R A N C E  

O F  THE] e v i d e n c e  t h a t  he is n o t  p r e s e n t l y  s u f f e r i n g  f r o m  a n y  

m e n t a l  i l l n e s s  [ D I S E A S E  O R  D E F ECT] that c a u s e s  h i m  t o  be  

d a n g e r o u s  to t h e  p u b l i c .  If the c o u r t  o r  j u r y  d e t e r m i n e s  

t h a t  t h e  d e f e n d a n t  h a s  f a i l e d  to m e e t  h i s  b u r d e n  o f  p r o o f ,  

t h e  c o u r t  s h a l l  o r d e r  t h e  d e f e n d a n t  c o m m i t t e d  t o  t h e  c u s t o d y  

o f  the c o m m i s s i o n e r  o f  h e a l t h  a n d  s o c i a l  s e r v i c e s .  T h e  

v e r d i c t  shall b e  u n a n i m o u s .

(d) A  d e f e n d a n t  c o m m i t t e d  u n d e r  (b) o r  (c) o f  t h i s  

s e c t i o n  shall be h e l d  in c u s t o d y  f o r  a p e r i o d  of  t i m e  not t o  

e x c e e d  the m a x i m u m  t e r m  of i m p r i s o n m e n t  f o r  t h e  c r i m e  f o r  

w h i c h  the d e f e n d a n t  w a s  a c q u i t t e d  u n d e r  AS [ 1 2 . 4 5 . 0 8 3 ]  

1 2 . 4 5 . 0 8 2 ( a ) (3) or u n t i l  t h e  i n s a n i t y  [ M E N T A L  D I S E A S E ]  is 

c u r e d  o r  [THE D E F E C T  ISJ c o r r e c t e d  as d e t e r m i n e d  a t  a 

h e a r i n g  u n d e r  (e) o f  t h i s  section.

(e) A d e f e n d a n t  c o m m i t t e d  u n d e r  (b) or  (c) o f  t h i s

s e c t i o n  m a y  ha v e  the ne e d  for his c o n t i n u e d  

[H O S F I T A L I Z A T I O N ]  c o m m i t m e n t  u n d e r  this s e c t i o n  d e t e r m i n e d
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or r e d e t e r m i n e d  b y  t h e  c o u r t  s i t t i n g  w i t h  [OUT] a i u r v  of 

t w e l v e  u n d e r  a p e t i t i o n  f i l e d  in the s u p e r i o r  c o u r t  at 

i n t e r v a l s  b e g i n n i n g  n o  s o o n e r  t h a n  a y e a r  [SIX M O N T H S ]  f r o m  

his i n i t i a l  c o m m i t m e n t ^  a n d  y e a r l y  t h e r e a f t e r .  T h e  b u r d e n  

and s t a n d a r d  of p r o o f  at a h e a r i n g  u n d e r  t h i s  s u b s e c t i o n  is 

the s a m e  a s  at a h e a r i n g  u n d e r  (c)

of t h i s  s e c t i o n  a n d  the v e r d i c t  s h a l l  be u n a n i m o u s . [ E X C E P T  

T H A T  T H E  D E F E N D A N T  IS N O T  E N T I T L E D  T O  A J U R Y  U N L E S S  HE  F I L E S  

A M O T I O N  F O R  A J U R Y  N O  L A T E R  T H A N  15 D A Y S  B E F O R E  T H E  D A T E  

S E T  F O R  T H E  H E A R I N G ]  . A  c o p y  o f  all p e t i t i o n s  f o r  r e l e a s e  

s h a l l  be s e r v e d  o n  the a t t o r n e y  g e n e r a l  a t  J u n e a u ,  A l a s k a .  

A c o p y  s h a l l  a l s o  be  s e r v e d  u p o n  t h e  a t t o r n e y  of r e c o r d ,  if 

he is not t h e  a t t o r n e y  g e n e r a l ,  w h o  r e p r e s e n t e d  t h e  s t a t e  or  

a m u n i c i p a l i t y  a t  the ti m e  t h e  d e f e n d a n t  w a s  f i r s t  

c o m m i t 1 e d .

(f) C o n t i n u e d  c o m m i t m e n t  f o l l o w i n g  e x p i r a t i o n  o* 

the m a x i m u m  t e r m  o f  i m p r i s o n m e n t  f o r  the c r i m e  for w h i c h  t h e  

d e f e n d a n t  w a s  a c q u i t t e d  u n d e r  AS [ 1 2 . 4 5 . 0 8 3 ]  1 2 . 4 5 . 0 8 2 (a) (3) 

is g o v e r n e d  by the s t a n d a r d s  p e r t a i n i n g  to c i v i l  c o m m i t m e n t s  

as s e t  out in AS 4 7 . 3 0 . 7 3 5 .

(g) A p e r s o n  c o m m i t t e d  u n d e r  t h i s  s e c t i o n  r.ay n o t  

be r e l e a s e d  d u r i n g  t h e  t e r m  of c o m m i t m e n t  e x c e p t  u p o n  c o u r t  

o r d e r  f o l l o w i n g  < h e a r i n g  in a c c o r d a n c e  w i t h  (c) of t h i s  

s e c t i o n .  O n  the g r o u n d s  t h a t  the d e f e n d a n t  has beer, c u r e d  

of a n y  (THE) m e n t a l  i l l n e s s  ( D I S E A S E  O R  D E F E C T )  t h a t  woulc. 

c a u s e  h i m  t o  be (AND IS N O  L O N GER) d a n g e r o u s  to t h e  p u b l i c
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p e a c e  o r  s a f e t y ^  t h e  s t a t e  m a y  at any t i m e  r e q u e s t  t h e  c o u r t  

to  h o l d  a h e a r i n g  t o  d e c i d e  if the d e f e n d a n t  s h o u l d  b e  

r e l e a s e d .

(h) The c o m m i s s i o n e r  of h e a l t h  a n d  s o c i a l  s e r v i c e s  

o r  h i s  a u t h o r i z e d  r e p r e s e n t a t i v e  s h a l l  s u b m i t  p e r i o d i c  

w r i t t e n  r e p o r t s  to t h e  c o u r t  on the m e n t a l  c o n d i t i o n  o f  a 

p e r s o n  c o m m i t t e d  u n d e r  t h i s  se c t i o n .

* S e c t i o n  9, A S  12.45. 090 is a m e n d e d  to a d d  nev; s e c t i o n s  (i) 

and (7 ) as follows:

(i) An o r d e r  e n t e r e d  u n d e r  (c) or (e) of t h i s  s e c t i o n  

m a v  be r e v i e w e d  bv t h e  c o u r t  of a p p e a l s  o n  a p p e a l  b r o u g h t  b v  

e i t h e r  f.he d e f e n d a n t  or the s t a t e  w i t h i n  40 d a y s  f r o m  t h e  

e n t r v  of the order.

(j) In th i s  s e c t i o n ,

(1 ) " m e n t a l  i l lness" m e a n s  a n v  m e n t a l  

c o n d i t i o n  t h a t  i n c r e a s e s  the p r o p e n s i t y  o f  the d e f e n d a n t  t o

be  d a n g e r o u s  to the p u b l ic or  safety, h o w e v e r , it is n o t

r e q u i r e d t h a t  the m e n t a l i l l n e s s  be s u f f i c i e n t t o  e x c l u d e

c r i m i n a 1 r e s p o n s i b i l i t v u n d e r  AS  1 2 . 4 5 . 0 8 0 ,  or that t h e

m e n t a l  i l l n e s s  p r e s e n t l y s u f f e r e d  bv the d e f e n d a n t  be t h e

saino o n e  he s u f f e r e d  at the t i m e  of  the c r i m i n a l  c o n d u c t ;

(2 ) " d a n g e r o u s " m e a n s  a d e t e r m i n a t i o n

i n v o l v i n g  b o t h the m a q n i t u d e  of the risk t h a t  the d e f e n d a n t

w i l l  c o m m i t  an act t h r e a t e n i n g the p u b l i c  p e a c e  o r  s a f e t y ,

as w e l l  as the m a g n i t u d e  of  the h a r m  th a t  c o u l d  b e  e x u e c t e d

to r e s u l t  f r o m this cc  tduct; a f i n d i n g  t h a t  a d e f e n d a n t  is
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" d a n g e r o u s "  m a y  r e s u l t  f r o m  a greo.t r i s k  o f  r e l a t i v e l y

s l i g h t  h a r m  t o  p e r s o n s  o r  p r o p e r t y ,  o r  m a y  r e s u l t  f r o m  a 

r e l a t i v e l y  s l i g h t  r i s k  o f  s u b s t a n t i a l  h a r m  t o  p e r s o n s  o r  

p r o p e r t y .

* S e c t i o n  10. T h i s  a c t  t a k e s  e f f e c t  i m m e d i a t e l y  in  

a c c o r d a n c e  w i t h  A S  01 1 0 . 0 7 0 ( c )



F I F T H  W O R K  D R A F T  F O R  
I N S A N I T Y  D E F E N S E  A M E N D M E N T S  T O

H C S  CS SB 535 (Judiciary) 5 - 2 2 - 8 2
1 : 0 0  p. m .

* S e c t i o n  1, A S  1 2 . 4 5  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to  

r e a d :

Sec. 1 2 - 4 5 . 0 8 0 ,  I N S A N I T Y  E X C L U D I N G  R E S P O N S I B I L I T Y ,

(a) In a p r o s e c u t i o n  for a c r i m e  i t  is an  

a f f i r m a t i v e  d e f e n s e  t h a t  w h e n  tne d e f e n d a n t  e n g a g e d  in t h e  

c r i m i n a l  c o n d u c t  he w a s  u n a b l e  as a r e s u l t  o f  a m e n t a l  

d i s e a s e  or d e f e c t  to a p p r e c i a t e  the n a t u r e  a n d  q u a l i t y  o f  

h is c o n d u c t .  T h e  d e f e n d a n t  has the b u r d e n  of  e s t a b l i s h i n g  

the d e f e n s e  b v  a p r e p o n d e r a n c e  of the e v i d e n c e .

(b) E v i d e n c e  o f  a m e n t a l  d i s e a s e  o r  d e f e c t  t h a t  is 

m a n i f e s t e d  o n l y  bv  r e p e a t e d  c r i m i n a l  o r  o t h e r  a n t i s o c i a l

c o n d u c t  is n o t  s u f f i c i e n t  to e s t a b l i s h  an a f f i r m a t i v e

d e f e n s e  u n d e r  (a) of  t h i s  s e c t i o n ,

(c) A  d e f e n d a n t  f o u n d  u n a b l e  a s  a r e s u l t  of a

m e n t a l  d i s e a s e  o r  d e f e c t  to a p p r e c i a t e  t h e  n a t u r e  a n d

q u a l i t y  of his c o n d u c t  s h a l l  be c o n s i d e r e d  i n s a n e .

*Sect.ion 2, AS  1 2 . 4 5 . is a m e n d e d  bv a d d i n g  a n e w  s e c t i o n  to 

r e a d  as- f o l l o w s :

Sec. 1 2 . 4 5 . 0 8 1 ,  G U I L T Y  B U T  M E N T A L L Y  ILL,

(a) A  d e f e n d a n t  w h o ,  at the t i m e  o f  t h e  c o m m i s s i o n  

of a c r i m i n a l  o f f e n s e ,  w a s  n o t  i n s a n e  b u t  w a s  s u f f e r i n g  f r o m  

a m e n t a l  i l l n e s s ,  is not r e l i e v e d  of c r i m i n a l  r e s p o n s i b i l i t y



f o r  h i s  c o n d u c t ,  a n d  m a y  b e  f o u n d  " g u i l t y  b u t  m e n t a l l y

i l l . "  He m a y  n o t  b e  f o u n d  "not g u i l t y  by r e a s o n  o f  

i n s a n i t y ."

(b) F o r  p u r p o s e s  o f  this s e c t i o n ,  " m e n t a l  i l l n e s s "  

o r  " m e n t a l l y  i l l "  m e a n s  a s u b s t a n t i a l  d i s o r d e r  o f  t h o u g h t ,  

m o o d ,  o r  b e h a v i o r  w h i c h  a f f l i c t e d  a p e r s o n  a t  t h e  t i m e  o f  

t h e  c o m m i s s i o n  o f  the o f f e n s e  and w h i c h  i m p a i r e d  t h e  

p e r s o n ' s  j u d g m e n t ,  b u t  n o t  to the e x t e n t  t h a t  he w a s  i n s a n e  

u n d e r  A S  1 2 . 4 5 . 0 8 0 .

* S e c t i o n  3, A S  12.45. is a m e n d e d  to a d d  a n e w  s e c t i o n  to

r e a d  as fol l o w s :

Sec. 1 2 . 4 5 . 0 8 2 ,  F O R M  O F  V E R D I C T  W H E N  A F F I R M A T I V E

D E F E N S E  O F  I N S A N I T Y  IS O F F E R E D

(a) In a l l  c a s e s  in w h i c h  t h e  d e f e n d a n t  r a i s e s  t h e  

a f f i r m a t i v e  d e f e n s e  o f  i n s a n i t y  u n d e r  A S  1 2 . 4 5 . 0 8 0  t h e  j u r y  

s h a l l  f i n d  a n d  t h e  v e r d i c t  s h a l l  s t a t e  w h e t h e r  the d e f e n d a n t  

i s :

(1 ) g u i l t y ;

(2 ) n o t  g u i l t y ;

(3) not g u i l t y  bv r e a s o n  of i n s a n i t y ,

(4) g u i l t y  but m t n t a l l v  ill; o r

(b) If the c a s e  is h e a r d  b y  the c o u r t  s i t t i n g

w i t h o u t  a jury, t h e  c o u r t  s h a l l  m a k e  t h e  f i n d i n q  e s t a b l i s h e d  

in (a) o f  th i s  s e c t i o n ,

*Sect.ion 4, A S  1 2 . 4 5 . 0 8 3  is r e p e a l e d  a n d  r e e n a c t e d  t o  read:
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S e c t i o n  1 2 . 4 5 . 0 9 3 ,  P R O C E D U R E  U P O N  V E R D I C T  F I N D I N G  O F  

G U I L T Y  B U T  M E N T A L L Y  ILL

(a) If a d e f e n d a n t  is f o u n d  " g u i l t y  b u t  m e n t a l l y  

ill" u n d e r  A S  1 2 . 4 5 . 0 8 2 ,  the c o u r t  s h all

(1 ) e n t e r  the f i n d i n g  o f  " g u i l t y  b u t  m e n t a l l y  

ill" as p a r t  o f  t h e  j u d g m e n t ;  a n d

(2 ) s e n t e n c e  t h e  d e f e n d a n t  as p r o v i d e d  b y  l a w

(b) T h e  D e p a r t m e n t  o f  H e a l t h  and S o c i a l  S e r v i c e s  

s h a l l  p r o v i d e  m e n t a l  ".ealth t r e a t m e n t  to a d e f e n d a n t  f o u n d  

" g u i l t y  b u t  m e n t a l l y  ill." T h e  t r e a t m e n t  m u s t  c o n t i n u e  

u n t i l  the d e f e n d a n t  n o  l o n g e r  s u f f e r s  f r o m  a m e n t a l  d i s e a s e  

o r  d e f e c t  t h a t  c a u s e s  h i m  t o  b e  d a n g e r o u s  to t h e  p u b l i c  

p e a c e  or  s a f e t y .  S u b j e c t  to s u b s e c t i o n s  (c) a n d  (d) , t h e

d e p a r t m e n t  s h a l l  d e t e r m i n e  t h e  c o u r s e  of t r e a t m e n t .

(c) If t r e a t m e n t  t e r m i n a t e s  u n d e r  s u b s e c t i o n  (b) , 

the d e f e n d a n t  s h a l l  be  r e q u i r e d  to s e r v e  the r e m a i n d e r  of 

h i s  s e n t e n c e .

(d) A de :e n d a n t  r e c e i v i n g  t r e a t m e n t  u n d e r  

s u b s e c t i o n  (b) s h a l l  n o t  be r e l e a s e d  on f u r l o u g h  or  p a r o l e .

(e) T h e  C o m m i s s i o n e r  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s ^  

s h a l l  file a p e t i t i o n  u n d e r  A S  4 7 . 3 0 . 7 0 0  for a s c r e e n i n g  

i n v e s t i g a t i o n  to d e t e r m i n e  the n e e d  for f u r t h e r  t r e a t m e n t  o f  

th e  d e f e n d a n t  u n d e r  t h e  c i v i l  c o m m i t m e n t  l a w s  u p o n  t h e

c o m p l e t i o n  o f  h i s  s e n t e n c e  if:

(1) le s s  t h a n  30 d a v s  r e m a i n  b e f o r e  the e n d  of the 

d e f e n d a n t ' s  s e n t e n c e ;
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(2 ) t h e  d e f e n d a n t  is s t i l l  r e c e i v i n g  t r e a t m e n t  u n d e r  

s u b s e c t i o n  (b); and

(3) t h e  C o m m i s s i o n e r  h a s  g o o d  c a u s e  to b e l i e v e  t h a t  t h e  

d e f e n d a n t  is s u f f e r i n g  f r o m  a m e n t a l  i l l n e s s  a n d  as a 

r e s u l t  is g r a v e l y  d i s a b l e d  or l i k e l y  t o  c a u s e  s e r i o u s  

h a r m  to h i m s e l f  o r  o t h e r s .

(f) N o t h i n g  in t h i s  s e c t i o n  l i m i t s  the d i s c r e t i o n  

o f  t h e  c o u r t  to o r d e r ,  or c f  the D e p a r t m e n t  o f  H e a l t h  a n d  

S o c i a l  S e r v i c e s  to p r o v i d e  p s y c h i a t r i c a l l y  i n d i c a t e d  

t r e a t m e n t  f o r  a d e f e n d a n t  w h o  is n o t  a d j u d g e d  " g u i l t y  b u t  

m e n t a l l y  i l l .

(g) For p u r p o s e s  of  this s e c t i o n ,  e x c e p t  for 

s u b s e c t i o n  (e) , " m e n t a l  i l l n e s s "  o r  " m e n t a l l y  ill" m e a n s  a 

d i s o r d e r  of  t hought, mood, o r  b e h a v i o r  w h i c h  s u b s t a n t i a l l y  

a f f l i c t e d  a p e r s o n  at the t i m e  of the c o m m i s s i o n  o f  the 

o f f e n s e  a n d  w h i c h  i m p a i r e d  t h a t  o e r s o n ' s  j u d g m e n t ,  b u t  n o t  

to the e x t e n t  that he w a s  i n s a n e  u n d e r  AS  1 2 . 4 5 . 0 8 0 .

(h) For the p u r p o s e s  of s u b s e c t i o n  (e) , " m e n t a l  

i l l n e s s "  h a s  the m e a n i n g  a s c r i v ed to it in A S  4 7 . 3 0 . 9 1 5  

( 12 ) .

*Sectiori 5. AS 1 2 .45 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to 

r e a d :

Sec. 1 2 . 4 5 . 0 8 4  P R O C E D U R E  U P O N  V E R D I C T  O F  N O T  G U I L T Y ,  

(c.) T h e  D i s t r i c t  A t t o r n e y  s h a l l ,  w i t h i n  24 hours, f i l e  a 

p e t i t i o n  u n d e r  AS 4 7 . 3 0 . 7 0 0  for a s c r e e n i n g  i n v e s t i g a t i o n  of 

a d e f e n d a n t  to d e t e r m i n e  t h e  ne e d  for t r e a t m e n t  o f  t h a t
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i n d i v i d u a l  u n d e r  the c i v i l  c o m m i t m e n t  laws if:

(1 ) the d e f e n d a n t :

(i) has b e e n  f o u n d  " n o t  g u i l t y "  u n d e r  

A S  1 2 . 4 5 . 0 8 2 ; a n d

(ii) the v e r d i c t  h a s  n o t  b e e n  b a s e d  u p o n  a 

f i n d i n g  t h a t  the d e f e n d a n t  d i d  n o t  h a v e  a 

c u l p a b l e  m e n t a l  s t a t e  u n d e r  AS  1 2 . 4 5 . 0 8 5 ;

a n d ;

(2) the D i s t r i c t  A t t o r n e y  has g o o d  c a u s e  t o  b e l i e v e  

t h a t  the d e f e n d a n t  is s u f f e r i n g  f r o m  a m e n t a l  i l l n e s s  

a n d  as a r e s u l t  is g r a v e l y  d i s a b l e d  or l i k e l y  t o  c a u s e  

s e r i o u s  h a r m  to h i m s e l f  or o t h e r s

(b) In this s e c t i o n ,  " m e n t a l  i l l n e s s "  has the m e a n i n q  

a s c r i b e d  to it in A S  4 7 . 3 0 . 9 1 5  (12).

* S e c t i o n  6 . AS 1 2 . 4 5 . 0 8 5  is a m e n d e d  to read:

Sec. 1 2 . 4 5 . 0 8 5  M E N T A L  I L L N E S S  N E G A T I N G  C U L P A B L E  M E N T A L  

S T ^ T E .  (a) E v i d e n c e  t h a t  the d e f e n d a n t  s u f f e r e d  f r o m  a 

m e n t a l  i l l n e s s  is a d m i s s i b l e  w h e n e v e r  it is r e l e v a n t  to 

p r o v e  t h a t  the d e f e n d a n t  d i d  or d i d  not h a v e  a c u l p a b l e  

m e n t a l  s t a t e  w h i c h  is a n  e l e m e n t  o f  the crime. H o w e v e r ,  

e v i d e n c e  of m e n t a l  i l l n e s s  w h i c h  t e n d s  to n e g a t e  a c u l p a b l e  

m e n t a l  s t a t e  is not a d m i s s i b l e  u n l e s s  the d e f e n d a n t ,  w i t h i n  

1 0  d a y s  of e n t e r i n g  his p l e a ,  or at such l a t e r  t i m e  as the 

c o u r t  m a y  for g o o d  c a u s e  p e r m i t ,  f i l e s  a w r i t t e n  n o t i c e  of 

h i s  i n t e n t  to r e l y  on t h a t  def e n s e .

5



(b) W h e n  the t r i e r  of f a c t  f i n d s  t h a t  a l l  o t h e r  

e l e m e n t s  of t h e  c r i m e  h a v e  b e e n  p r o v e d  but, a s  a r e s u l t  of a 

m e n t a l  i l l n e s s ,  t h e r e  is a r e a s o n a b l e  d o u b t  a s  t o  t h e  

e x i s t e n c e  o f  a c u l p a b l e  m e n t a l  s t a t e  w h i c h  is an e l e m e n t  o f  

the cr i m e ,  it s hall e n t e r  a v e r d i c t  so s p e c i f y i n g .  A  

d e f e n d a n t  a c q u i t t e d  u n d e r  t h i s  s u b s e c t i o n ,  a n d  n o t  f o u n d  

g u i l t y  of a l e s s e r  i n c l u d e d  o f f e n s e ,  s h a l l  a u t o m a t i c a l l y  b e  

c o n s i d e r e d  as if he h a d  b e e n  a c q u i t t e d  u n d e r  A S  1 2 . 4 5 . 0 8 0 .  

T h e  d e f e n d a n t  is t h e n  s u b j e c t  to the p r o v i s i o n s  o f  

AS 1 2 . 4 5 . 0 9 0 .

(c) If a v e r d i c t  o f  not g u i l t y  is r e a c h e d  u n d e r  (b) o f  

t h i s  s e c t i o n ,  the t r i e r  o f  fa c t  s h all a l s o  c o n s i d e r  w h e t h e r  

the d e f e n d a n t  is g u i l t y  o f  any l e s s e r  i n c l u d e d  o f f e n s e .  If 

the d e f e n d a n t  is c o n v i c t e d  of a l e s s e r  i n c l u d e d  o f f e n s e ,  t h e  

d e f e n d a n t  s h a l l  be s e n t e n c e d  for t h a t  o f f e n s e  a n d  s h a l l  

a u t o m a t i c a l l y  be c o n s i d e r e d  g u i l t v  b u t  mental.lv i l l  u n d e r  

AS 1 2 . 45,081 . Upon coniDletion of a s e n t e n c e  for a l e s s e r  

i n c l u d e d  o f f e n s e ,  a h e a r i n g  s h a l l  b e  h e l d  u n d e r  

AS 1 2 . 4 5 . 0 9 0 ( c )  to d e t e r m i n e  the n e c e s s i t y  of  f u r t h e r  

c o m m i t m e n t  o f  the d e f e n d a n t ,  b a s e d  on t h e  a c q u i t t a l  f o r  t h e  

g r e a t e r  c h a r g e  u n d e r  (b) of t h i s  se c t i o n .  If the d e f e n d a n t  

is c o m m i t t e d  u n d e r  A S  12. 4 5 . 0 9 0 ( c ) ,  he .is s u b j e c t  to t h e  

p r o v i s i o n s  of AS 1 2 . 4 5 . 0 9 0 ( d ) ( 1 ) .

(d) As u s e d  in t h i s  s e c t i o n ,  " m e n t a l  i l l n e s s "  h a s  the 

m e a n i n g  a s c r i b e d  to it in AS 1 2 . 4 5 . 0 8 1 .
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* S e c t i o n  7. A S  1 2 . 4 5 . 0 8 7  is a m e n d e d  to r e a d  as f o l l o w s :

Sec. 1 2 . 4 5 . 0 8 7  P S Y C H I A T R I C  E X A M I N A T I O N .  (a) I f  a 

d e f e n d a n t  h a s  f i l e d  a n o t i c e  o f  i n t e n t i o n  to r e l y  o n  t h e  

d e f e n s e  of i n s a n i t y  u n d e r  A S  1 2 . 4 5 . 0 8 0  [ M E N T A L  D I S E A S E  O R  

D E F E C T  E X C L U D I N G  R E S P O N S I B I L I T Y ]  or  t h e r e  is r e a s o n  t o  d o u b t  

h i s  f i t n e s s  to p r o c e e d ,  o r  t h e r e  is r e a s o n  t o  b e l i e v e  t h a t  

i n s a n i t y  or m e n t a l  i l l n e s s  [ M E N T A L  D I S E A S E  O R  D E F E C T  O F  T H E  

D E F E N D A N T ]  w i l l  o t h e r w i s e  b e c o m e  an i s s u e  in the c a u s e ,  the 

c o u r t  shall a p p o i n t  a t  l e a s t  [ONE] t w o  Q u a l i f i e d  

psychiatrists; o r  f o r e n s i c  p s y c h o l o g i s t ^  c e r t i f i e d  b y  the 

a m e r i c a n  b o a r d  o f  f o r e n s i c  p s y c h o l o g y ,  [OR S H A L L  R E Q U E S T  T H E  

S U P E R I N T E N D E N T  OF T H E  A L A S K A  P S Y C H I A T R I C  I N S T I T U T E  T O  

D E S I G N A T E  A T  L E A S T  O N E  Q U A L I F I E D  P S Y C H I A T R I S T ,  W H I C H  

D E S I G N A T I O N  M A Y  BE O R  I N C L U D E  H I M S E L F , ]  to e x a m i n e  and 

r e p o r t  upon t h e  m e n t a l  c o n d i t i o n  of the d e f e n d a n t .  T h e  

p s y c h i a t r i s t s  n a y  be a s s i s t e d  b v  p s v c h o l o g i s t s  o f  t h e i r  

c h o o s i n g . If the d e f e n d a n t  has f i l e d  n o t i c e  u n d e r  

A S  1 2 . 4 5 . 0 9 0 ( a )  the r e p o r t  s h a l l  c o n s i d e r  w h e t h e r  the 

d e f e n d a n t  can s t i l l  be c o m m i t t e d  u n d e r  A S  1 2 . 4 5 . 0 9 0 .  T h e  

c o u r t  m a y  o r d e r  the d e f e n d a n t  to be c o m m i t t e d  to a [ H O S P I T A L  

O R  O T H E R  S U I T A B L E ]  s e c u r e  f a c i l i t y  for t h e  p u r p o s e  o f  the 

e x a m i n a t i o n  for not m o r e  th a n  60 d a v s  or  s u c h  l o n g e r  p e r i o d  

as t h e  c o u r t  d e t e r m i n e s  to be  n e c e s s a r y  for the p u r p o s e  a n d  

m a y  d i r e c t  t h a t  a q u a l i f i e d  p s y c h i a t r i s t  r e t a i n e d  b v  the 

d e f e n d a n t  be p e r m i t t e d  to w i t n e s s  and p a r t i c i p a t e  in the 

e x a m i n a t i o n .



(b) In an e x a m i n a t i o n  u n d e r  (a) of t h i s  s e c t i o n ,  a n y

m e t h o d  m a y  b e  e m p l o y e d  w h i c h  is a c c e p t e d  by  t h e  m e d i c a l  

p r o f e s s i o n  f o r  t h e  e x a m i n a t i o n  of  t h o s e  a l l e g e d  t o  be 

s u f f e r i n g  f r o m  m e n t a l  d i s e a s e  o r  d e f e c t .

(c) T h e  r e p o r t  of a n  e x a m i n a t i o n  u n d e r  (a) o f  t h i s  

s e c t i o n ,  s h all i n c l u d e  t h e  f o l l o w i n g :

(1 ) a d e s c r i p t i o n  of t h e  n a t u r e  of t h e  e x a m i n a t i o n ;

(2 ) a d i a g n o s i s  of t h e  m e n t a l  c o n d i t i o n  o f  the d e f e n d a n t ;

(3) if the d e f e n d a n t  s u f f e r s  f r o m  a m e n t a l  d i s e a s e  or

d e f e c t ,  an o p i n i o n  as to  h i s  c a p a c i t y  to  u n d e r s t a n d  t h e  

p r o c e e d i n g s  a g a i n s t  h i m  a n d  to a s s i s t  in h i s  o w n  d e f e n s e ;

(4) if a n o t i c e  of i n t e n t i o n  to r e l y  o n  t h e  d e f e n s e  o f  

i n s a n i t y  [ I R R E S P O N S I B I L I T Y ]  h a s  b e e n  filed, an  o p i n i o n  as to 

the e x t e n t ,  if any, to w h i c h  t h e  c a p a c i t y  o f  t h e  d e f e n d a n t  

to a p p r e c i a t e  t h e  n a t u r e  and g u a l i t v  [ W R O N G F U L N E S S ]  o f  h i s  

c o n d u c t  [OR T O  C O N F O R M  H I S  C O N D U C T  T O  T H E  R E Q U I R E M E N T S  O F  

LAW] w a s  i m p a i r e d  at t h e  t i m e  of the c r i m i n a l  c o n d u c t

c h a r g e d ?  and

(5) if d i r e c t e d  by t h e  c o u r t ,  an o p i n i o n  a s  to the

c a p a c i t y  of t h e  d e f e n d a n t  to h a v e  a p a r t i c u l a r  s t a t e  c_ m i n d  

w h i c h  is an e l e m e n t  of t h e  o f f e n s e  c h a r g e d .

(d) If the e x a m i n a t i o n  u n d e r  (a) cf t h i s  s e c t i o n  c a n n o t  be 

c o n d u c t e d  bv r e a s o n  of t h e  u n w i l l i n g n e s s  o f  t h e  d e f e n d a n t  to 

p a r t i c i p a t e  in it, t h e  r e p o r t  s hall so s t a t e  a n d  s h a l l  

i n c l u d e ,  if p o s s i b l e ,  an o p i n i o n  as t o  w h e t h e r  the
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u n w i l l i n g n e s s  o f  t h e  d e f e n d a n t  w a s  t h e  r e s u l t  o f  m e n t a l  

d i s e a s e  o r  d e f e c t .

(e) T h e  r e p o r t  o f  t h e  e x a m i n a t i o n  u n d e r  (a) o f  t h i s  

s e c t i o n  s h a l l  b e  f i l e d  w i t h  t h e  c l e r k  o f  t h e  c o u r t ,  w h o  

s h a l l  c a u s e  c o p i e s  to  b e  d e l i v e r e d  to t h e  d i s t r i c t  a t t o r n e y  

a n d  to  c o u n s e l  for t h e  d e f e n d a n t .

(f) F o r  p u r p o s e s  of  this s e c t i o n ,  " m e n t a l  i l l n e s s "  o r  

" m e n t a l l y  ill" m e a n s  a s u b s t a n t i a l  d i s o r d e r  o f  t h o u g h t ,  

m o o d ,  o r  b e h a v i o r  w h i c h  a f f l i c t e d  a p e r s o n  at t h e  t i m e  o f  

t h e  c o m m i s s i o n  of t h e  o f f e n s e  and w h i c h  i m p a r i e d  t h e  

p e r s o n ' s  j u d g m e n t ,  b u t  not to t h e  e x t e n t  t h a t  he w a s  i n s a n e  

u n d e r  A S  1 2 . 4 5 . 0 8 0 .

* S e c t i o n  8 , AS 1 2 . 4 5 . 0 9 0  (a) (b) are r e p e a l e d  a n d  r e e n a c t e d

to read:

Sec. 1 2 . 4 5 . 0 9 0 .  P R O C E D U R E  A F T E R  R A I S I N G  D E F E N S E  O F  

I N S A N I T Y .  (a) At t h e  ti m e  t h e  d e f e n d a n t  f i l e s  n o t i c e  to  

r a i s e  the a f f i r m a t i v e  d e f e n s e  of  i n s a n i t y  u n d e r  

A S  12. 4 5 . 0 8 0 ,  he s h a l l  a l s o  f i l e  n o t i c e  as t o  w h e t h e r ,  if 

f o u n d  "not g u i l t y  b y  r e a s o n  of  i n s a n i t y " ,  he w i l l  a s s e r t  

t h a t  he is; not p r e s e n t l y  s u f f e r i n g  f r o m  a n y  m e n t a l  i l l n e s s  

t h a t  c a u s e s  h i m  to be  d a n g e r o u s  to t h e  p u b l i c  p e a c e  o r  

s a f e t y .

(b) If t h e  d e f e n d a n t  is f o u n d  n o t  %  by b y  

r e a s o n  of i n s a n i t y "  u n d e r  AS 1 2 . 4 5 . 0 8 0 ,  a n d  he has n o t  f i l e d  

t h e  n o t i c e  r e q u i r e d  u n d e r  (a) o f  this s e c t i o n ,  t h e  c o u r t



s h a l l  i m m e d i a t e l y  c o m m i t  h i m  to the c u s t o d y  of  t h e  

c o m m i s s i o n e r  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s .

* S e c t i o n  9, 1 2 . 4 5 . 0 9 0  (c) - (h) a r e  a m e n d e d  as f o l l o w s :

(c) If the d e f e n d a n t  is f o u n d  n o t  g u i l t y  b y  r e a s o n  

o f  i n s a n i t y  u n d e r  A S  1 2 . 4 5 . 0 8 0  [ M E N T A L  D I S E A S E  O R  D E F E C T  A S  

E X C L U D I N G  R E S P O N S I B I L I T Y ]  a n d  he h a s  f i l e d  t h e  n o t i c e  

r e q u i r e d  u n d e r  (a) o f  this s e c t i o n ,  a h e a r i n g  s h a l l  b e  h e l d  

i m m e d i a t e l y  a f t e r  a v e r d i c t  [IS R E T U R N E D ]  o f  "not g u i l t v  by  

r e a s o n  of i n s a n i t y " , t o  d e t e r m i n e  the n e c e s s i t y  o f  f u r t h e r  

c o m m i t m e n t .  T h a t  h e a r i n g  sha..l be hel< b e f o r e  t h e  c o u r t  

s i t t i n g  w i t n | O U T ]  the same jury, u n l e s s  t h e  c r i m i n a l  t r i a l  

w a s  w i t h o u t  a jury. [THE S A M E  T R I E R  O F  F A C T  A S  T H E  

U N D E R L Y I N G  C H A R G E ,  B U T  IF A  J U R Y  WAS T H E  T R I E R  O F  F A C T ,  T H E  

H E A R I N G  S H A L L  B E  H E L D  B E F O R E  A  J U R Y  O F  S I X  D R A W N  F R O M  T H E  

O R I G I N A L  J U R Y  IN A C C O R D A N C E  W I T H  R U L E S  A D O P T E D  BY T H E  

S U P R E M E  C O U R T ] .  At the h e a r i n g ,  the d e f e n d a n t  h a s  the 

b u r d e n  of pro* .ng by c l e a r  and c o n v i n c i n g  [A P R E P O N D E R A N C E  

O F  THE] e v i d e n c e  t h a t  he is n o t  p r e s e n t l y  s u f f e r i n g  f r o m  a n v  

m e n t a l  i l l n e s s  [ D I S E A S E  OR  D E F E C T ]  t h a t  c a u s e s  h i m  to  be 

d a n g e r o u s  to t h e  p u b l i c .  If t h e  c o u r t  o r  j u r y  d e t e r m i n e s  

t h a t  the d e f e n d a n t  h a s  f a i l e d  t o  m e e t  his b u r d e n  o f  pro o f ,  

t h e  c o u r t  s h a l l  o r d e r  the d e f e n d a n t  c o m m i t t e d  to t h e  c u s t o d y  

o f  t h e  c o m m i s s i o n e r  o f  h e a l t h  and s o c i a l  s e r v i c e s .  T h e  

v e r d i c t  s h a l l  be  u n a n i m o u s .

(d) A ^ e n d a n t  c o m m i t t e d  u n d e r  (b) o r  (c) of this 

s e c t i o n  s h a l l  b e  . ..d in c u s t o d y  for a p e r i o d  of t i m e  n o t  to
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e x c e e d  t h e  m a x i m u m  t e r m  o f  i m p r i s o n m e n t  f o r  t h e  c r i m e  f o r  

w h i c h  the d e f e n d a n t  w a s  a c q u i t t e d  u n d e r  AS' [ 1 2 . 4 5 . 0 8 3 ]  

1 2 . 4 5 . 0 8 2 ( a ) (3) o r  u n t i l  t h e  i n s a n i t y  [ M E N T A L  D I S E A S E ]  is 

c u r e d  or  [THE D E F E C T  IS] c o r r e c t e d  as d e t e r m i n e d  a t  a 

h e a r i n g  u n d e r  (e) o f  t h i s  s e c t i o n .

(e) A  d e f e n d a n t  c o m m i t t e d  u n d e r  (b) o r  (c) o f  t h i s  

s e c t i o n  m a y  h a v e  t h e  n e e d  f o r  his c o n t i n u e d  

[ H O S P I T A L I Z A T I O N ]  c o m m i t m e n t  u n d e r  th i s  s e c t i o n  d e t e r m i n e d  

o r  r e d e t e r m i n e d  b y  the c o u r t  s i t t i n g  w i t h [ O U T ]  a ju r y  o f  

t w e l v e  u n d e r  a p e t i t i o n  f i l e d  in the s u p e r i o r  c o u r t  a t  

i n t e r v a l s  b e g i n n i n g  no s o o n e r  t h a n  a y e a r  [SIX M O N T H S ]  f r o m  

h i s  i n i t i a l  c o m m i t m e n t ^  a n d  y e a r l y  t h e r e a f t e r .  T h e  b u r d e n  

a n d  s t a n d a r d  of  p r o o f  at a h e a r i n g  u n d e r  t h i s  s u b s e c t i o n  is 

t h e  sa m e  as at a h e a r i n g  u n d e r  (c) 

of t h i s  s e c t i o n  a n d  the v e r d i c t  s h a l l  be u n a n i m o u s . [ E X C E P T  

T H A T  T H E  D E F E N D A N T  IS N O T  E N T I T L E D  T O  A J U R Y  U N L E S S  H E  F I L E S  

A M O T I O N  F O R  A J U R Y  N O  L A T E R  T H A N  15 D A Y S  E E F O R E  T H E  D A T E  

S E T  F O R  T H E  H E A R I N G ]  . A c o p y  of all p e t i t i o n s  f o r  r e l e a s e  

s h a l l  be s e r v e d  on the a t t o r n e y  q e n e r a l  a t  J u n e a u ,  A l a s k a .  

A c o p y  s h a l l  a l s o  be s e r v e d  u p o n  the a t t o r n e y  of r e c o r d ,  if 

he is not t h e  a t t o r n e y  g e n e r a l ,  w h o  r e p r e s e n t e d  t h e  s t a t e  o r  

a m u n i c i p a l i t y  at the time the d e f e n d a n t  w a s  f i r s t  

c o m m i t t e d .

(f) C o n t i n u e d  c o m m i t m e n t  f o l l o w i n g  e x p i r a t i o n  of 

the m a x i m u m  t e r m  o f  i m p r i s o n m e n t  for the c r i m e  for w h i c h  t h e
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d e f e n d a n t  w a s  a c q u i t t e d  u n d e r  A S  [ 1 2 . 4 5 . 0 8 3 ]  1 2 . 4 5 . 0 8 2 ( a ) (3) 

is g o v e r n e d  b y  the s t a n d a r d s  p e r t a i n i n g  to c i v i l  c o m m i t m e n t s  

as s e t  o u t  in A S  4 7 . 3 0 . 7 3 5 .

(g) A  p e r s o n  c o m m i t t e d  u n d e r  t h i s  s e c t i o n  m a y  n o t  

b e  r e l e a s e d  d u r i n g  t h e  t e r m  o f  c o m m i t m e n t  e x c e p t  u p o n  c o u r t  

o r d e r  f o l l o w i n g  a h e a r i n g  in a c c o r d a n c e  w i t h  (c) o f  t h i s  

s e c t i o n .  On t h e  g r o u n d s  t h a t  the d e f e n d a n t  h a s  b e e n  c u r e d  

o f  a n y  (THE) m e n t a l  i l l n e s s  (DISE/.SE O R  D E F E C T )  t h a t  w o u l d  

c a u s e  h i m  to o e  (AND IS NO  L O N GER) d a n g e r o u s  to t h e  p u b l i c  

p e a c e  o r  s a f e t y ^  the s t a t e  m a y  at a n y  t i m e  r e q u e s t  t h e  c o u r t  

to h o l d  a h e a r i n g  to d e c i d e  if t h e  d e f e n d a n t  s h o u l d  b e  

r e l e a s e d .

(h) T h e  c o m m i s s i o n e r  of h e a l t h  and s o c i a l  s e r v i c e s  

o r  h i s  a u t h o r i z e d  r e p r e s e n t a t i v e  shall s u b m i t  p e r i o d i c  

w r i t t e n  r e p o r t s  to the c o urt on the m e n t a l  c o n d i t i o n  of a 

p e r s o n  c o m m i t t e d  u n d e r  th i s  s e ction.

* S e c t i o n  10, A S  1 2 . 4 5 . 0 9 0  is a m e n d e d  to  add n e w  s e c t i o n s  (i) 

a n d  (j) as fol l o w s :

(i) An o r d e r  e n t e r e d  u n d e r  (c) o r  (e) o f  t n i s  s e c t i o n

m a v  be  r e v i e w e d  bv the c o u r t o f  a p p e a l s on a p p e a l  b r o u g h t  b v

e i t h e r  the d e f e n d a n t  o r  the s t a t e  w i t h i n  40 d a v s  f r o m  t h e

e n t r y  o f  the o - der.

(i) In t h i s  s e c t i o n ,

( 1 ) " m e n t a l i l l n e s s " m e a n s  a n v  m e n t a l

c o n d i t i o n  that i n c r e a s e s  the p r o p e n s i t y of t h e  d e f e n d a n t  t o

b e  d a n g e r o u s  t o  the p u b l i c o r  s a f e t v , h o w e v e r ,  it is n o t
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r e q u i r e d  t h a t  the m e n t a l  i l l n e s s  b e  s u f f i c i e n t  t o  e x c l u d e

c r i m i n a l  r e s p o n s i b i l i t y  u n d e r  AS  1 2 . 4 5 . 0 8 0 ,  o r  t h a t  t h e  

m e n t a l  i l l n e s s  p r e s e n t l y  s u f f e r e d  b y  t h e  d e f e n d a n t  b e  t h e  

s a m e  o n e  he s u f f e r e d  at the t i m e  of t h e  c r i m i n a l  c o n d u c t ;

(2 ) " d a n g e r o u s "  m e a n s  a d e t e r m i n a t i o n

i n v o l v i n g  b o t h  the m a g n i t u d e  o f  the r i s k  t h a t  t h e  d e f e n d a n t  

w ill c o m m i t  a n  act t h r e a t e n i n g  the p u b l i c  p e a c e  o r  s a f e t y ,  

as w e l l  as the m a g n i t u d e  of t h e  h a r m  t h a t  c o u l d  he e x p e c t e d  

to r e s u l t  f r o m  t h i s  c o n d u c t ;  a f i n d i n g  t h a t  a d e f e n d a n t  is 

" d a n g e r o u s "  m a y  r e s u l t  f r o m  a g r e a t  r i s k  o f  r e l a t i v e l y

s l i g h t  h a r m  to  p e r s o n s  or p r o p e r t y ,  or  m a v  r e s u l t  f r o m  a

r e l a t i v e l y  s l i g h t  r i s k  of s u b s t a n t i a l  h a r m  to p e r s o n s  or

p r o p e r t y .

* S e c t i o n  11. T h i s  act t a k e s  e f f e c t  i m m e d i a t e l y  in 

a c c o r d a n c e  w i t h  AS 0 1 . 1 0 . 0 7 0 ( c )
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S I X T H  W O R K  D R A F T  F O R  
I N S A N I T Y  D E F E N S E  A M E N D M E N T S  T O  

H C S  C S  SB 535 (Judic i a r y ) 5 - 2 5 - 8 2  
1 1 : 0 0  p . m .

’‘'S e c t i o n  1, A S  1 2 . 4 5  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  t o  

r e a d :

Sec. 1 2 . 4 5 . 0 8 0 ,  I N S A N I T Y  E X C L U D I N G  R E S P O N S I B I L I T Y ,

(a) In a p r o s e c u t i o n  f o r  a c r i m e  it  is a n  

a f f i r m a t i v e  d e f e n s e  t h a t  w h e n  t h e  d e f e n d a n t  e n g a g e d  in t h e  

c r i m i n a l  c o n d u c t  he  w a s  u n a b l e  as a  r e s u l t  o f  a m e n t a l  

d i s e a s e  o r  d e f e c t  t o  a p p r e c i a t e  the n a t u r e  a n d  q u a l i t v  o f  

h i s  c o n d u c t .  T h e  a f f i r m a t i v e  d e f e n s e  d e f i n e d  in t h i s  

s u b s e c t i o n  c a n n o t  b e  r a i s e d  u n l e s s  t h e  d e f e n d a n t  f i l e s  a 

w r i t t e n  n o t i c e  o f  h i s  i n t e n t  t o  r e l v  o n  t h e  d e f e n s e  w i t h i n  

1 0  d a y s  o f  e n t e r i n g  h i s  p l e a ,  o r  a t  s u c h  l a t e r  t i m e  a s  t h e  

c o u r t  m a y  for g o o d  c a u s e  p e r m i t .  T h e  d e f e n d a n t  h a s  t h e  

b u r d e n  o f  e s t a b l i s h i n g  t h e  d e f e n s e  b v  a p r e p o n d e r a n c e  o f  t h e  

e v i d e n c e .

(b) E v i d e n c e  o f  a m e n t a l  d i s e a s e  o r  d e f e c t  t h a t  is 

m a n i f e s t e d  o n l v  bv r e p e a t e d  c r i m i n a l  o r  o t h e r  a n t i s o c i a l  

c o n d u c t  is n o t  s u f f i c i e n t  t o  e s t a b l i s h  a n  a f f i r m a t i v e  

d e f e n s e  u n d e ’* (a) o f  t h i s  s e c t i o n ,

(c) A  d e f e n d a n t  f o u n d  u n a b l e  as a  r e s u l t  o f  a 

m e n t a l  d i s e a s e  o r  d e f e c t  to a p p r e c i a t e  t h e  n a t u r e  a n d  

q u a l i t v  of  h i s  c o n d u c t  s h a l l  b e  c o n s i d e r e d  i n s a n e .

(a) T h e  a f f i r m a t i v e  d e f e n s e  e s t a b l i s h e d  in 

s u b s e c t i o n  (a) s h a l l  b e  k n o w n  as " i n s a n i t y . "



(e) In t h i s  s e c t i o n ,  " m e n t a l  d i s e a s e  o r  d e f e c t "

m e a n s  a d i s o r d e r  o f  t h o u g h t  o r  m o o d  w h i c h  s u b s t a n t i a l l y  

i m p a i r s  j u d g m e n t ,  b e h a v i o r ,  c a p a c i t y  to r e c o g n i z e  reality., 

o r  a b i l i t y  to  c o p e  w i t h  t h e  o r d i n a r y  d e m a n d s  o f  l i f e .

" M e n t a l  d i s e a s e  o r  d e f e c t "  a l s o  i n c l u d e s  m e n t a l  r e t a r d a t i o n ,

w h i c h  m e a n s  a s i g n i f i c a n t l y  b e l o w  a v e r a g e  g e n e r a l  

i n t e l l e c t u a l  f u n c t i o n i n g  w h i c h  i m p a i r s  a p e r s o n ' s  a b i l i t y  t o  

a d a p t  to  o r  c o p e  w i t h  t h e  o r d i n a r y  d e m a n d s  o f  l i f e .

♦ S e c t i o n  2, AS 1 2 . 4 5 .  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  t o  

r e a d  as f o l l o w s :

Ser. 1 2 . 4 5 . 0 8 1 ,  G U I L T Y  B U T  M E N T A L L Y  IL L ,

(a) A  d e f e n d a n t  who, a t  t h e  t i m e  o f  t h e  c o m m i s s i o n  

o f  a c r i m i n a l  o f f e n s e  w a s  n o t  i n s a n e  b u t  l a c k e d ,  a s  a r e s u l t  

o f  a m e n t a l  d i s e a s e  o r  d e f e c t  t h e  s u b s t a n t i a l  c a p a c i t y  

e i t h e r  t o  a p p r e c i a t e  the w r o n q f u l n e s s  o f  h i s  c o n d u c t  t o  t h e  

r e q u i r e m e n t s  o f  l a w  s h a l l  be  c o n s i d e r e d  " m e n t a l l y  i l l . "  A  

d e f e n d a n t  f o u n d  " m e n t a l l y  ill" s h a l l  n o t  b e  r e l i e v e d  o f  

c r i m i n a l  r e s p o n s i b i l i t y  for h i s  c o n d u c t  a n d  m a v  b e  f o u n d  

" g u i l t v  b u t  m e n t a l l y  i ll." He m a v  n o t  be f o u n d  " n o t  g u i l t v  

b y  r e a s o n  o f  i n s a n i t y . "

(b) In t h i s  s e c t i o n ,  " m e n t a l  d i s e a s e  o r  d e f e c t "

m e a n s  a d i s o r d e r  of t h o u g h t  o r  m o o d  w h i c h  s u b s t a n t i a l l y  

i m p a i r s  j u d g m e n t ,  b e h a v i o r ,  c a p a c i t y  to r e c o g n i z e  r e a l i t v ,  

o r  a b i l i t y  to c o p e  w i t h  the o r d i n a r y  d e m a n d s  o f  l i f e .  

" M e n t a l  d i s e a s e  o r  d e f e c t "  a l s o  i n c l u d e s  m e n t a l  r e t a r d a t i o n ,
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w h i c h  m e a n s  a s i g n i f i c a n t l y  b e l o w  a v e r a g e  g e n e r a l  

i n t e l l e c t u a l  f u n c t i o n i n g  w h i c h  i m p a i r s  a p e r s o n ' s  a b i l i t y  t o  

a d a p t  t o  o r  c o p e  w i t h  the o r d i n a r y  d e m a n d s  o f  l i f e .

* S e c t i o n  3, A S  1 2 . 4 5 .  is a m e n d e d  t o  a d d  a  n e w  s e c t i o n  t o  

r e a d  as f o l l o w s :

Sec. 12. 45. 082 , F O R M  O F  V E R D I C T  W H E N  A F F I R M A T I V E  

D E F E N S E  OF  I N S A N I T Y  IS O F F E R E D

(a) In a l l  c a s e s  in w h i c h  t h e  d e f e n d a n t  r a i s e s  t h e  

a f f i r m a t i v e  d e f e n s e  o f  i n s a n i t y  u n d e r  A S  1 2 . 4 5 . 0 8 0  t h e  j u r v  

s h a l l  f i n d  a n d  t h e  v e r d i c t  s h a l l  s t a t e  w h e t h e r  t h e  d e f e n d a n t  

i s :

(1 ) g u i l t y ;

(2 ) n o t  g u i l t y ;

(3) n o t  g u i l t y  b y  r e a s o n  o f  i n s a n i t y ,

(4) g u i l t y  b u t  m e n t a l l y  i l l ;  o r

(b) If t h e  c a s e  is h e a r d  b y  t h e  c o u r t  s i t t i n g  

w i t h o u t  a jury, t h e  c o u r t  s h a l l  m a k e  ihe f i n d i n g  e s t a b l i s h e d  

in (a) o f  t h i s  s e c t i o n ,

* S e c t i o n  4, A S  1 2 . 4 5 . 0 8 3  is r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :  

S e c t i o n  1 2 . 4 5 . 0 8 3 ,  P R O C E D U R E  U P O N  V E R D I C T  F I N D I N G  O F  

G U I L T Y  B U T  M E N T A L L Y  I L L

(a) If a d e f e n d a n t  is f o u n d  " q u i l t v  b u t  m e n t a l l y  

ill" u n d e r  A S  1 2 . 4 5 . 0 8 2 ,  t h e  c o u r t  s h a l l

( 1 ) e n t e r  t h e  f i n d i n g  o f  " g u i l t v  b u t  m e n t a l l y

ill" as  p a r t  o f  t h e  j u d g m e n t ;  a n d

(2 ) s e n t e n c e  t h e  d e f e n d a n t  a s  p r o v i d e d  b y  l a w
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(b) T h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  

s h a l l  p r o v i d e  m e n t a l  h e a l t h  t r e a t m e n t  to  a d e f e n d a n t  f o u n d  

" g u i l t y  b u t  m e n t a l l y  i l l . "  T h e  t r e a t m e n t  m u s t  c o n t i n u e  

u n t i l  t h e  d e f e n d a n t  n o  l o n g e r  s u f f e r s  f r o m  a m e n t a l  d i s e a s e

o r  d e f e c t  t h a t  c a u s e s  h i m  to b e  d a n g e r o u s  to t h e  p u b l i c

p e a c e  o r  s a f e t y .  S u b j e c t  to s u b s e c t i o n s  (c) a n d  (d) , t h e

d e p a r t m e n t  s h a l l  d e t e r m i n e  t h e  c o u r s e  o f  t r e a t m e n t .

(c) If t r e a t m e n t  t e r m i n a t e s  u n d e r  s u b s e c t i o n  (b) ,

t h e  d e f e n d a n t  s h a l l  b e  r e q u i r e d  to  s e r v e  t h e  r e m a i n d e r  o f  

h i s  s e n t e n c e .

(d) A  d e f e n d a n t  r e c e i v i n g  t r e a t m e n t  u n d e r  

s u b s e c t i o n  (b) s h a l l  n o t  be r e l e a s e d  o n  f u r l o u g h ,  w o r k

r e l e a s e ,  o r  p a r o l e .

(e) T h e  C o m m i s s i o n e r  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  

s h a l l  f i l e  a p e t i t i o n  u n d e r  A S  47. 3 0 . 7 0 0  f o r  a s c r e e n i n g  

i n v e s t i g a t i o n  t o  d e t e r m i n e  t h e  n e e d  f o r  f u r t h e r  t r e a t m e n t  o f  

t h e  d e f e n d a n t  u n d e r  t h e  c i v i l  c o m m i t m e n t  l a w s  u p o n  t h e  

c o m p l e t i o n  of h i s  s e n t e n c e  if:

(1) l e s s  t h a n  30 d a v s  r e m a i n  b e f o r e  t h e  e n d  o f  t h e

d e f e n d a n t ' s  s e n t e n c e ;

(2 ) t h e  d e f e n d a n t  is s t i l l  r e c e i v i n g  t r e a t m e n t  u n d e r

s u b s e c t i o n  ( b ) ; a n d

(3) t h e  C o m m i s s i o n e r  h a s  g o o d  c a u s e  to b e l i e v e  t h a t  t h e  

d e f e n d a n t  is s u f f e r i n g  f r o m  a m e n t a l  i l l n e s s  a n d  a s  a 

r e s u l t  is g r a v e l v  d i s a b l e d  o r  l i k e l y  t o  c a u s e  s e r i o u s  

h a r m  to  h i m s e l f  o r  o t h e r s .



(f) N o t h i n g  in t h i s  s e c t i o n  l i m i t s  t h e  c i s c r a t i o :  

o f  t h e  c o u r t  t o  o r d e r ,  o r  o f  t h e  D e p a r t m e n t  o f  H e a l t h  a _ 

S o c i a l  S e r v i c e s  to  p r o v i d e  p s v c h i a t r i c a l l y  i n d i c a t e d  

t r e a t m e n t  • f o r  a d e f e n d a n t  w h o  is n o t  a d j u d g e d  " g u i l t y  b u t  

m e n t a l l y  i l l . "

(g) In t h i s  s e c t i o n ,  " m e n t a l  d i s e a s e  o r  d e f e c t "  

m e a n s  a d i s o r d e r  o f  t h o u g h t  o r  m o o d  w h i c h  s u b s t a n t i a l l y  

i m p a i r s  j u d g m e n t ,  b e h a v i o r ,  c a p a c i t y  to  r e c o g n i z e  r e a l i t y ,  

o r  a b i l i t y  t o  c o p e  w i t h  the o r d i n a r y  d e m a n d s  o f  l i f e .  

" M e n t r l  d i s e a s e  o r  d e f e c t "  a l s o  i n c l u d e s  m e n t a l  r e t a r d a t i o n ,  

w h i c h  m e a n s  a s i g n i f i c a n t l y .  b e l o w  a v e r a g e  g e n e r a l  

i n t e l l e c t u a l  f u n c t i o n i n g  w h i c h  i m p a i r s  a p e r s o n ' s  a b i l i t v  t o  

a d a p t  to o r  c o p e  w i t h  t h e  o r d i n a r y  d e m a n d s  o f  l i f e .

(h) F o r  t h e  p u r p o s e s  o f  s u b s e c t i o n  (e) , " m e n t a l  

i l l n e s s "  h a s  t h e  meanincr a s c r i b e d  t o  it i n  A S  47. 3 0 . 9 1 ?

( 1 2 ) .

♦ S e c t i o n  5. A S  1 2 . 4 5  is a m e n d e d  by  a d d i n g  a n e w  s e c t i o n  to  

r e a d :

Se c .  1 2 . 4 5 . 0 8 4  P R O C E D U R E  U P O N  V E R D I C T  O F  N O T  G U I L T Y ,

(a) T h e  D i s t r i c t  A t t o r n e y  s h a l l ,  w i t h i n  24 h o u r s ,  f i l e  a 

p e t i t i o n  u n d e r  AS  4 7 . 3 0 . 7 0 0  for a s c r e e n i n g  i n v e s t i g a t i o n  o f  

a d e f e n d a n t  to d e t e r m i n e  t h e  n e e d  f o r  t r e a t m e n t  o f  t h a t  

i n d i v i d u a l  u n d e r  t h e  c i v i l  c o m m i t m e n t  laws if:

(1 ) t h e  d e f e n d a n t :

(i) h a s  b e e n  f o u n d  " n o t  g u i l t y "  u n d e r  

A S  1 2 . 4 5 . 0 8 2 ; and
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(ii) t h e  v e r d i c t  h a s  n o t  b e e n  b a s e d  u p o n  a 

f i n d i n g  t h a t  t h e  d e f e n d a n t  d i d  n o t  h a v e  a 

c u l p a b l e  m e n t a l  s t a t e  u n d e r  A S  1 2 . 4 5 . 0 8 5 ;

and;

(2) t h e  D i s t r i c t  A t t o r n e v  h a s  g o o d  c a u s e  t o  bel'-.ve

t h a t  t h e  d e f e n d a n t  is s u f f e r i n g  f r o m  a m e n t a l  i l l n e s s  

a n d  a s  a r e s u l t  is g r a v e l v  d i s a b l e d  o r  l i k e l y  t o  c a u s e  

s e r i o u s  h a r m  t o  h i m s e l f  o r  o t h e r s

(b) I n  t h i s  s e c t i o n ,  " m e n t a l  i l l n e s s "  h a s  t h e  m e a n i n g

a s c r i b e d  t o  it in A S  4 7 . 3 0 . 9 1 5  (12).

^ S e c t i o n  6 . A S  1 2 . 4 5 . 0 8 5  is a m e n d e d  t o  r ead:

bee. 1 2 . 4 5 . 0 8 5  M E N T A L  I L L N E S S  N E G A T I N G  C U L P A B L E  M E N T A L  

S T A T E .  (a) E v i d e n c e  t h a t  the d e f e n d a n t  s u f f e r e d  f r o m  a

m e n t a l  d i s e a s e  or  d e f e c t  is a d m i s s i b l e  w h e n e v e r  i t  i s

r e l e v a n t  t n  u r o v e  t h a t  the d e f e n d a n t  d i d  o r  d i d  n o t  h a v e  a

c u l p a b l e  m e n t a l  s t a t e  w h i c h  is an e l e m e n t  o f  t h e  c r i m e .

H o w e v e r ,  e v i d e n c e  of  m e n t a l  d i s e a s e  o r  d e f e c t  w h i c h  t e n d s  t o  

n e g a t e  a c u l p a b l e  m e n t a l  s t a t e  is n o t  a d m i s s i b l e  u n l e s s  t h e  

d e f e n d a n t ,  w i t h i n  1 0  d a y s  o f  e n t e r i n g  h i s  p l e a ,  o r  a t  s u c h  

l a t e r  t i m e  as t h e  c o u r t  m a y  for g o o d  c a u s e  p e r m i t ,  r i l e s  a 

w r i t t e n  n o t i c e  o f  h i s  I n t e n t  to r e l y  o n  t h a t  d e f e n s e .

(b) W h e n  the t r i e r  o f  fact f i n d s  t h a t  a l l  o t h e r

e l e m e n t s  o f  the c r i m e  h a v e  b e e n  p r o v e d  but, a s  a r e s u l t  o f  a

m e n t a l  d i s e a s e  o r  d e f e c t ,  t h e r e  is a r e a s o n a b l e  d o u b t  a s  t o  

t h e  e x i s t e n c e  o f  a c u l p a b l e  m e n t a l  s t a t e  w h i c h  is an  e l e m e n t  

o f  t h e  c r i m e ,  it s h a l l  e n t e r  a v e r d i c t  so s p e c i f y i n g .  A
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d e f e n d a n t  a c q u i t t e d  u n d e r  t h i s  s u b s e c t i o n ,  a n d  n o t  f o u n d

c u i i t v  o f  a l e s s e r  i n c l u d e d  o f f e n s e ,  s h a l l  a u t o m a t i c a l l y  b e  

c o n s i d e r e d  as if he h a d  b e e n  a c q u i t t e d  u n d e r  A S  1 2 . 4 5 .  080. 

T h e  d e f e n d a n t  is t h e n  s u b j e c t  to the p r o v i s i o n s  of 

A S  1 2 . 4 5 . 0 9 0 .

(c) If a v e r d i c t  o f  n o t  g u i l t v  is r e a c h e d  u n d e r  ( b )  o f  

t h i s  s e c t i o n ,  the t r i e r  o f  f a c t  s h a l l  a l s o  c o n s i d e r  w h e t h e r  

t h e  d e f e n d a n t  is g u i l t v  o f  a n v  l e s s e r  i n c l u d e d  o f f e n s e .  If 

the d e f e n d a n t  is c o n v i c t e d  o f  a l e s s e r  i n c l u d e d  o f f e n s e ,  t h e  

d e f e n d a n t  s h a l l  b e  s e n t e n c e d  for t h a t  o f f e n s e  a n d  s h a l l

a u t o m a t a c a l l v  b e  c o n s i d e r e d  g u i l t v  b u t  m e n t a l l v  i l l  u n d e r  

A S  1 2 . 4 D . 0 8 1 .  U p o n  c o m p l e t i o n  of  a s e n t e n c e  f o r  a l e s s e r  

i n c l u d e d  o f f e n s e ,  a h e a r i n g  s h a l l  b e  h e l d  u n d e r

A S  1 2 . 4 5 . 0 9 0 ( c )  to  d e t e r m i n e  the n e c e s s i t y  of  f u r t h e r  

c o m m i t m e n t  o f  the d e f e n d a n t ,  b a s e d  o n  t h e  a c q u i t u a l  f o r  t h e  

g r e a t e r  c h a r g e  u n d e r  (b) o f  t h i s  s e c t i o n .  If  t h e  d e f e n d a n t  

is c o m m i t t e d  u n d e r  A S  1 2 . 4 5 . 0 9 0 ( c ) ,  he is s u b j e c t  t o  t h e  

p r o v i s i o n s  o f  A S  1 2 . 4 5 . 0 9 0  (d) (g) .

^ S e c t i o n  7. A S  1 2 . 4 5 . 0 8 7  is a m e n d e d  to r e a d  a s  f o l l o w s :

Sec. '12. 4 5 . 0 8 7  P S Y C H I A T R I C  E X A M I N A T I O N . (a) I f  a

d e f e n d a n t  h a s  f i l e d  a n o t i c e  o f  i n t e n t i o n  t o  r e l y  o n  the 

d e f e n s e  o f  i n s a n i t y  u n d e r  A S  1 2 . 4 5 . 0 8 0 [ M E N T A L  D I S E A S E  O R  

D E F E C T  E X C L U D I N G  R E S P O N S I B I L I T Y )  o r  t h e r e  is r e a s o n  t o  d o u b t  

his f i t n e s s  t o  p r o c e e d ,  o r  t h e r e  is r e a s o n  t o  b e l i e v e  t h a t  

m e n t a l  d i s e a s e  o r  d e f e c t  of  t h e  d e f e n d a n t  w i l l  o t h e r w i s e  

b e c o m e  an  i s s u e  in the c a u s e ,  the c o u r t  s h a l l  a p p o i n t  at
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l e a s t  [ONE] t w o  q u a l i f i e d  p s y c h i a t r i s t s  o r  f o r e n s i c  

p s y c h o l o g i s t s  c e r t i f i e d  by  the a m e r i c a n  b o a r d  o f  f o r e n s i c  

p s y c h o l o g y , [OR S H A L L  R E Q U E S T  T H E  S U P E R I N T E N D E N T  O F  T H E  

A L A S K A  P S Y C H I A T R I C  I N S T I T U T E  T O  D E S I G N A T E  -AT L E A S T  O N E  

Q U A L I F I E D  P S Y C H I A T R I S T , W H I C H  D E S I G N A T I O N  M A Y  B E  O R  I N C L U D E  

H I M S E L F , ]  t o  e x a m i n e  a n d  r e p o r t  u p o n  the m e n t a l  c o n d i t i o n  o f

t h e  d e f e n d a n t .  T h e  p s v c h i a t r ? sts m a y  b e  a s s i s t e d  b y

p s y c h o l o g i s t s  o f  t h e i r  c h o o s i n g . If t h e  d e f e n d a n t  h a s  f i l e d  

n o t i c e  u n d e r  A S  1 2 . 4 5 . 0 9 0 ( a )  the r e p o r t  s h a l l  c o n s i d e r  

w h e t h e r  t h e  d e f e n d a n t  c a n  s t i l l  b e  c o m m i t t e d  u n d e r  

A S  12. 4 5 . 0 9 0 .  T h e  c o u r t  m a y  o r d e r  t h e  d e f e n d a n t  t o  b e  

c o m m i t t e d  t o  a [ H O S P I T A L  O R  O T H E R  S U I T A B L E ]  s e c u r e  f a c i l i t y  

f o r  t h e  p u r p o s e  of the e x a m i n a t i o n  f o r  n o t  m o r e  t h a n  6 0  d a y s  

o r  s u c h  l o n g e r  p e r i o d  a s  t h e  c o u r t  d e t e r m i n e s  t o  b e  

n e c e s s a r y  f o r  the p u r p o s e  a n d  m a y  d i r e c t  t h a t  a q u a l i f i e d  

p s y c h i a t r i s t  r e t a i n e d  b v  the d e f e n d a n t  b e  p e r m i t t e d  to 

w i t n e s s  a n d  p a r t i c i p a t e  in t h e  e x a m i n a t i o n .

(b) In an  e x a m i n a t i o n  u n d e r  fa) o f  t h i s  s e c t i o n ,  a n v  

m e t h o d  m a y  b e  e m p l o y e d  w h i c h  is a c c e p t e d  b y  t h e  m e d i c a l  

p r o f e s s i o n  f o r  t h e  e x a m i n a t i o n  o f  t h o s e  a l l e g e d  t o  b e  

s u f f e r i n g  f r o m  m e n t a l  d i s e a s e  o r  d e f e c t .

(c) T h e  r e p o r t  of an e x a m i n a t i o n  u n d e r  (a) o f  t h i s  

s e c t i o n ,  s h a l l  i n c l u d e  the f o l l o w i n g :

(1 ) a d e s c r i p t i o n  o f  the n a t u r e  o f  the e x a m i n a t i o n ;

(2 ) a d i a g n o s i s  o f  t h e  m e n c a l  c o n d i t i o n  o f  t h e  d e f e n d a n t ;
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(3) if t h e  d e f e n d a n t  s u f f e r s  f r o m  a m e n t a l  d i s e a s e  o r  

d e f e j t ,  a n  o p i n i o n  as to h i s  c a p a c i t y  t o  u n d e r s t a n d  t h e  

p r o c e e d i n g s  a g a i n s t  h i m  a n d  to a s s i s t  in h i s  o w n  d e f e n s e ;

(4) i f  a n o t i c e  o f  i n t e n t i o n  to r e l v  o n  t h e  d e f e n s e  o f  

i n s a n i t y  [ I R R E S P O N S I B I L I T Y ]  h a s  b e e n  f i l e d ,  a n  o p i n i o n  a s  t o  

t h e  e x t e n t ,  if any, to w h i c h  t h e  c a p a c i t y  o f  t h e  d e f e n d a n t  

t o  a p p r e c i a t e  t h e  n a t u r e  a n d  q u a l i t y  [ W R O N G F U L N E S S ]  o f  h i s  

c o n d u c t  [OR T O  C O N F O R M  H I S  C O N D U C T  T O  T H E  R E Q U I R E M E N T S  O F  

LAW] w a s  i m p a i r e d  at the t i m e  o f  t h e  c r i m i n a l  c o n d u c t  

c h a r g e d ;  a n d

(5) if d i r e c t e d  b y  the cour.t, a n  o p i n i o n  a s  t o  t h e  

c a p a c i t y  o f  t h e  d e f e n d a n t  to h a v e  a p a r t i c u l a r  s t a t e  o f  m i n d  

w h i c h  is a n  e l e m e n t  of t h e  o f f e n s e  c h a r g e d .

(d) If t h e  e x a m i n a t i o n  u n d e r  (a) o f  t h i s  s e c t i o n  c a n n o t  b e  

c o n d u c t e d  b y  r e a s o n  of t h e  u n w i l l i n g n e s s  o f  t h e  d e f e n d a n t  t o  

p a r t i c i p a t e  in it, t h e  r e p o r t  s h a l l  so s t a t e  a n d  s h a l l  

i n c l u d e ,  i f  p o s s i b l e ,  an o p i n i o n  a s  t c  w h e t h e r  t h e  

u n w i l l i n g n e s s  of  the d e f e n d a n t  w a s  t h e  r e s u l t  o f  m e n t a l  

d i s e a s e  o r  d e f e c t .

(e) T h e  r e p o r t  of t h e  e x a m i n a t i o n  u n d e r  (a) o f  t h i s  

s e c t i o n  s h a l l  be f i l e d  w i t h  t h e  c l e r k  of t h e  c o u r t ,  w h o  

s h a l l  c a u s e  c o p i e s  to b e  d e l i v e r e d  to  t h e  d i s t r i c t  a t t o r n e y  

a n d  t o  c o u n s e l  for the d e f e n d a n t .

* S e c t i o n  8 , AS  12. 4 5 . 0 9 0  (a) (b) a r e  r e p e a l e d  a n d

r e e n a c t e d  t o  read:
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Sec. 1 2 . 4 5 . 0 9 0 .  P R O C E D U R E  A F T E R  R A I S I N G  D E F E N S E  O F  

I N S A N I T Y .  (2 ) A t  the t i m e  t h e  d e f e n d a n t  f i l e s  n o t i c e  t o  

r a i s e  t h e  a f f i r m a t i v e  d e f e n s e  o f  i n s a n i t y  u n d e r  

A S  12. 45. 080, he s h a l l  a l s o  f i l e  n o t i c e  a s  to  w h e t h e r ,  i f  

f o u n d  " n o t  g u i l t y  b y  r e a s o n  o f  i n s a n i t y " ,  h e  w i l l  a s s e r t  

t h a t  h e  is n o t  p r e s e n t l y  s u f f e r i n g  f r o m  a n v  m e r t a l  i l l n e s s  

t h a t  c a u s e s  h i m  to b e  d a n g e r o u s  t o  t h e  p u b l i c  p e a c e  o r  

s a f e t y .

(b) If t h e  d e f e n d a n t  is f o u n d  n o t  " g u i l t y  b y  

r e a s o n  o f  i n s a n i t y "  u n d e r  A S  1 2 . 4 5 . 0 8 0 ,  a n d  h e  h a s  n o t  f i l e d  

t h e  n o t i c e  r e q u i r e d  u n d e r  (a) ' o f  t h i s  s e c t i o n ,  t h e  c o u r t  

s h a l l  i m m e d i a t e l y  c o m m i t  h i m  to t h e  c u s t o d v  o f  the: 

c o m m i s s i o n e r  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s .

♦ S e c t i o n  9, 1 2 . 4 5 . 0 9 0  (c) - (h) a r e  a m e n d e d  a s  f o l l o w s :

(c) If t h e  d e f e n d a n t  is f o u n d  n o t  g u i l t y  b y  r e a s o n  

o f  i n s a n i t y  u n d e r  A S  1 2 . 4 5 . 0 8 0  [ M E N T A L  D I S E A S E  O R  D E F E C T  A S  

E X C L U D I N G  R E S P O N S I B I L I T Y ]  a n d  he h a s  f i l e d  t h e  n o t i c e  

r e q u i r e d  u n d e r  (a) o f  t h i s  s e c t i o n ,  a h e a r i n g  s h a l l  b e  h e l d  

i m m e d i a t e l y  a f t e r  a v e r d i c t  [IS R E T U R N E D ]  o f  " n o t  q u i l t v  b v  

r e a s o n  o f  i n s a n i t y " , to d e t e r m i n e  t h e  n e c e s s i t y  o f  f u r t h e r  

c o m m i t m e n t .  T h a r  h e a r i n g  s h a l l  be h e l d  b e f o r e  t h e  c o u r t  

s i t t i n g  w i t h [ O U T ]  t h e  s a m e  j u r y ,  u n l e s s  t h e  c r i m i n a l  t r i a l  

w a s  w i t h o u t  a j u r y . [THE S A M E  T R I E R  O F  F A C T  A S  T H E  

U N D E R L Y I N G  C H A R G E ,  F TJT IF A  J U R Y  W A S  T H E  T R I E R  O F  F A C T ,  T H E  

H E A R I N G  S H A L L  BE H E L D  B E F O R E  A  J U R Y  O F  S I X  DRAW-1 F R O M  T H E  

O R I G I N A L  J U R Y  IN A C C O R D A N C E  W I T H  R U L E S  A D O P T E D  B Y  T H E
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S o P R E M E  C O U R T ]  . A t  t h e  h e a r i n g ,  t h e  d e f e n d a n t  h a s  t h e

b u r d e n  of p r o v i n g  b y  c l e a r  a n d  c o n v i n c i n g  [A. P R E P O N D E R A N C E  

O F  THE] e v i d e n c e  t h a t  h e  is n o t  p r e s e n t l y  s u f f e r i n g  f r o m  a n y  

m e n t a l  i l l n e s s  [ D I S E A S E  O R  D E F E C T ]  t h a t  c a u s e s  h i m  t o  b e  

d a n g e r o u s  t o  t h e  p u b l i c .  If t h e  c o u r t  o r  j u r y  d e t e r m i n e s  

t h a t  t h e  d e f e n d a n t  h a s  f a i l e d  t o  m e e t  h i s  b u r d e n  o f  p r o o f ,  

t h e  c o u r t  s h a l l  o r d e r  t h e  d e f e n d a n t  c o m m i t t e d  t o  t h e  c u s t o d y  

o f  t h e  c o m m i s s i o n e r  o f  h e a l t h  a n d  s o c i a l  s e r v i c e s .  T h e  

v e r d i c t  s h a l l  bt= u n a n i m o u s .

(d) A  d e f e n d a n t  c o m m i t t e d  u n d e r  (b) o r  (c) o f  t h i s

s e c t i o n  s h a l l  b e  h e l d  in c u s t o d y  f o r  a p e r i o d  o f  t i m e  n o t  t o  

e x c e e u  the m a x i m u m  t e r m  of i m p r i s o n m e n t  f o r  t h e  c r i m e  f o r  

w h i c h  t h e  d e f e n d a n t  w a s  a c q u i t t e d  u n d e r  A S  [ 1 2 . 4 5 . 0 8 3 ]

1 2 . 4 5 . 0 8 2 ( a ) (3) or u n t i l  t h e  i n s a n i t y  [ M E N T A L  D I S E A S E ]  is 

c u r e d  o r  [THE D E F E C T  IS] c o r r e c t e d  a s  d e t e r m i n e d  a t  a 

h e a r i n g  u n d e r  (e) o f  t h i s  s e c t i o n .

(e) A  d e f e n d a n t  c o m m i t t e d  u n d e r  (h) o r  (c) o f  t h i s

s e c t i o n  m a y  h a v e  t h e  n e e d  for h i s  c o n t i n u e d  

[ H O S P I T A L I Z A T I O N ]  c o m m i t m e n t  u n d e r  t h i s  s e c t i o n  d e t e r m i n e d  

o r  r e d e t e r m i n e d  by the c o u r t  s i t t i n g  w i t h [ O U T ]  a j u r v  o f  

t w e l v e  u n d e r  a p e t i t i o n  f i l e d  in t h e  s u p e r i o r  c o u r t  a t  

i n t e r v a l s  b e g i n n i n g  no  s o o n e r  t h a n  a v e a r [ S I X  M O N T H S ]  f r o m  

h i s  i n i t i a l  c o m m i t m e n t ^  and y e a r l y  t h e r e a f t e r .  T h e  b u r d e n  

a n d  s t a n d a r d  o f  p r o o f  at a h e a r i n g  u n d e r  t h i s  s u b s e c t i o n  i s  

t h e  s a m e  as a t  a h e a r i n g  u n d e r  (c)

o f  t h i s  s e c t i o n  and the v e r d i c t  s h a l l  be u n a n i m o u s .  [ E X C E P T
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T H A T  T H E  D E F E N D A N T  IS N O T  E N T I T L E D  T O  A  J U R Y  U N L E S S  H E  F I L E S  

A  M O T I O N  F O R  A  J U R Y  N O  L A T E R  T H A N  15 D A Y S  E E F O R E  T H E  D A T E  

S E T  F O R  T H E  H E A R I N G ]  . A. c o p y  o f  a l l  p e t i t i o n s  f o r  r e l e a s e  

s h a l l  b e  s e r v e d  on  t h e  a t t o r n e y  g e n e r a l  a t  J u n e a u ,  A l a s k a .  

A  c o p y  s h a l l  a l s o  be s e r v e d  u p o n  t h e  a t t o r n e y  o f  r e c o r d ,  i f  

h e  is n o t  t h e  a t t o r n e y  g e n e r a l ,  w h o  r e p r e s e n t e d  t h e  s t a t e  o r  

a m u n i c i p a l i t y  at the t i m e  t h e  d e f e n d a n t  w a s  f i r s t  

c o m m i t t e d .

(f) C o n t i n u e d  c o m m i t m e n t  f o l l o w i n g  e x p i r a t i o n  o f  

t h e  m a x i m u m  t e r m  of i m p r i s o n m e n t  f o r  t h e  c r i m e  f o f  w h i c h  t h e  

d e f e n d a n t  w a s  a c q u i t t e d  u n d e r  A S  [ 1 2 , 4 5 . 0 8 3 ]  1 2 . 4 5 . 0 8 2  (a) (3) 

is g o v e r n e d  b y  t h e  s t a n d a r d s  p e r t a i n i n g  to c i v i l  c o m m i t m e n t s  

a s  s e t  o u t  in AS 4 7 . 3 0 . 7 3 5 .

(g) A  p e r s o n  c o m m i t t e d  u n d e r  t h i s  s e c t i o n  m a v  n o t  

b e  r e l e a s e d  d u r i n g  t h e  t e r m  o f  c o m m i t m e n t  e x c e p t  u p o n  c o u r t  

o r d e r  f o l l o w i n g  a h e a r i n g  in a c c o r d a n c e  w i t h  (c) o f  t h i s  

s e c t i o n .  O n  the g r o u n d s  t h a t  t h e  d e f e n d a n t  h a s  b e e n  c u r e d  

o f  a n y  (THE) m e n t a l  i l l n e s s  ( D I S E A S E  O P  D E F E C T )  t h a t  w o u l d  

c a u s e  h i m  to be (AND IS N O  L O N G E R )  d a n g e r o u s  t o  t h e  p u b l i c  

p e a c e  o r  ' s a f e t y ^  the s t a t e  m a y  a t  a n y  t i m e  r e q u e s t  t h e  c o u r t  

t o  h o l d  a h e a r i n g  to d e c i d e  if t h e  d e f e n d a n t  s h o u l d  b e  

r e l e a s e d .

(h) T h e  c o m m i s s i o n e r  of  h e a l t h  a n d  s o c i a l  s e r v i c e s  

o r  h i s  a u t h o r i z e d  r e p r e s e n t a t i v e  s h a l l  s u b m i t  p e r i o d i c  

w r i t t e n  r e p o r t s  to t h e  c o u r t  on  t h e  m e n t a l  c o n d i t i o n  o f  a 

p e r s o n  c o m m i t t e d  u n d e r  t h i s  s e c t i o n .



♦ S e c t i o n  10, A S  1 2 . 4 5 . 0 9 0  is a m e n d e d  to a d d  n e w  s e c t i o n s  (1) 

a n d  (j) as f o l l o w s :

(i) A n  o r d e r  e n t e r e d  u n d e r  (c) or (e) o f  t h i s  s e c t i o n 

m a y  b e  r e v i e w e d  b y  t h e  c o u r t  o f  a p p e a l s  o n  a p p e a l  b r o u g h t  b v 

e i t h e r  t h e  d e f e n d a n t  o r  t h e  s t a t e  w i t n i n  40 d a v s  f r o m  t h e 

e n t r y  of  t h e  o r d e r .

(j) In t h i s  s e c t i o n ,

(1) " m e n t a l  i l l n e s s "  m e a n s  a n v  m e n t a l 

c o n d i t i o n  t h a t  i n c r e a s e s  t h e  p r o p e n s i t y  o f  t h e  d e f e n d a n t  t o 

b e  d a n g e r o u s  to t h e  p u b l i c  o r  s a f e t y ,  h o w e v e r ,  i t  i s  n o t 

r e q u i r e d  t h a t  the m e n t a l  i l l n e ; s  b e  s u f f i c i e n t  t o  e x c l u d e

c r i m i n a l  r e s p o n s i b i l i t y  u n d e r  AS 1 2 . 4 5 . 0 8 0 ,  o r  t h a t  t h e

m e n t a l  i l l n e s s p r e s e n t ] v  s u f f e r ed b y  t h e  d e f e n d a n t  b e  t h e

s a m e  o n e  no s u f f e r e d  at the t i m e  of the c r i m i n a l  c o n d u c t ;

(2) "d a n g e r o u s "  m e a n s  a d e t e r m i n a t i o n  

i n v o l v i n g  b o t h  the m a g n i t u d e  o f  the r i s k  t h a t  t h e  d e f e n d a n t

w i l l  c o m m i t  an  a c t  t h r e a t e n i n g  the p u b l i c  p e a c e o r  s a f e t y,

a s  w e l l  a s  t h e  m a g n i t u d e  o f  the h a r m  t h a t  c o u l d  b e  e x p e c t e d 

to r e s u l t  f r o m  t h i s  c o n d u c t ;  a f i n d i n g  t h a t  a d e f e n d a n t  i.s

" d a n g e r o u s "  nia^ r e s u l t  f r o m  a g r e a t  r i s k  o f r e l a t i v e l y

s l i g h t  h a r m  to p e r s o n s  o r  p r o p e r t y ,  o r  m a v  r e s u l t  f r o m  a 

r e l a t i v e l y  s l i g h t  r j sk o f  s u b s t a n t i a l  h a r m  to p e r s o n s  o r 

p r o p e r t y .

♦ S e c t i o n  11 T h i s  a c t  t a k e s  e f f e c t  i m m e d i a t e l y  in 

a c c o r d a n c e  w i t h  AS 0 1 . 1 0 . 0 7 0 ( c )
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*

S E V E N T H  W O R K  D R A F T  F O R  
I N S A N I T Y  D E F E N S E  A M E N D M E N T S  T O

HCS OS SE 535 ( J udiciary) 5 - 2 6 - 8 2
l l : 00 o.m.

^ S e c t i o n  1, A S  12.45 is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  t o  

r e a d :

Sec. 1 2 . 4 5 . 0 8 0 ,  I N S A N I T Y  E X C L U D I N G  R E S P O N S I B I L I T Y ,

(a) In a p r o s e c u t i o n  f o r  a C r i m e  i t  i s  a n  

a f f i r m a t i v e  d e f e n s e  tr.at w h e n  t h e  d e f e n d a n t  e n g a g e d  i n  t h e  

c r i m i n a l  c o n d u c t  he w a s  u n a b l e  as a r e s u l t  o f  a m e n t a l  

d i s e a s e  o r  d e f e c t  t o  a p p r e c i a t e  the n a t u r e  a n d  q u a l i t y  o f  

his c o n d u c t .  The a f f i r m a t i v e  d e f e n s e  d e f i n e d  i n  t h i s  

s u b s e c t i o n  c a n n o t  b e  r a i s e d  u n l e s s  the d e f e n d a n t  f i l e s  a 

w r i t t e n  n o t i c e  of h i s  i n t e n t  to r e l y  on t h e  d e f e n s e  w i t h i n  

10 d a y s  o f  e n t e r i n g  his plea, o r  at su c h  l a t e r  t i m e  a s  the 

c o u r t  m a y  for g o o d  c a u s e  p e r m i t .  T h e  d e f e n d a n t  h a s  t h e  

b u r d e n  of e s t a b l i s h i n g  the d e f e n s e  b v  a p j £ 6 p o n d e r a n c e  o f  t h e  

e v i d e n c e .

(b) E v i d e n c e  of a m e n t a l  d i s e a s e  o r  d e f e c t  t h a t  is 

m a n i f e s t e d  o n l v  by r e p e a t e d  c r i m i n a l  or o t h e r  a n t i s o c i a l  

c o n d u c t  is n o t  s u f f i c i e n t  to e s t a b l i s h  a n  a f f i r m a t i v e  

d e f e n s e  u n d e r  (a) of t h i s  s e c t i o n ,

(c) A d e f e n d a n t  f o u n d  u n a b l e  a s  a r e s u l t  o f  a 

m e n t a l  d i s e a s e  or d e f e c t  to a p p r e c i a t e  t h e  n a t u r e  a n d  

q u a l i t y  of  his c o n d u c t  s h a l l  be c o n s i d e r e d  i n s a n e .

(d) The a f f i r m a t i v e  d e f e n s e  e s t a b l i s h e d  in 

s u b s e c t i o n  (a) s h a l l  be k n o w n  as " i n s a n i t y . "
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(e) In t h i s  s e c t i o n ,  " m e n t a l  d i s e a s e  o r  d e f e c t "  

m e a n s  a d i s o r d e r  of t h o u g h t  o r  m o o d  w h i c h  s u b s t a n t i a l l v  

i m p a i r s  j u d g m e n t ,  b e h a v i o r ,  c a p a c i t y  t o  r e c o g n i z e  r e a l i t y ,  

o r  a b i l i t y  to  c o p e  w i t h  the o r d i n a r y  d e m a n d s  o f  l i f e .  

" M e n t a l  d i s e a s e  o r  d e f e c t "  a l s o  i n c l u d e s  m e n t a l  r e t a r d a t i o n ,  

w h i c h  m e a n s  a s i g n i f i c a n t l y  b e l o w  a v e r a g e  g e n e r a l  

i n t e l l e c t u a l  f u n c t i o n i n g  w h i c h  impairs; a p e r s o n ' s  a b i l i t y  t o  

a d a p t  t o  o r  co p e  w i t h  the o r d i n a r y  d e m a n d s  o f  l i f e .

* S e c t i o n  2, AS  12.45. is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to  

r e a d  as follows:

Sec. 1 2 . 4 5 . 0 8 1 ,  G U I L T Y  B U T  M E N T A L L Y  ILL,

(a) In all c a s e s  in w h i c h  the d e f e n d a n t  r a i s e s  t h e  

a f f i r m a t i v e  d e f e n s e  o f  " i n s a n i t y "  u n d e r  A S  1 2 . 4 5 . 0 8 0 ,  t h e  

d e f e n d a n t  m a y  be f ound " y u i l t y  b u t  m e n t a l l y  i l l "  if t h e  

m e n t a l  d i s e a s e  or  d e f e c t  w h i c h  a f f l i c t e d  h i m  d o e s  n o t  r i s e  

t o  t h e  l e v e l  of  " i n s a n i t y "  u n d e r  A S  1 2 . 4 5 . 0 8 0 .  A  d e f e n d a n t  

w h o ,  at the time of  t h e  commissiorylfof a c r i m i n a l  o f f e n s e  w a s  

n o t  i n s a n e  b u t  l a c k e d ,  as a r e s u l t  o f  a m e n t a l  d i s e a s e  o r  

d e f e c t  the s u b s t a n t i a l  c a p a c i t y  e i t h e r  to a p p r e c i a t e  t h e  

w r o n q f u l n e s s  of  his c o n d u c t  to the r e q u i r e m e n t s  o f  l a w  s h a l l  

b e  c o n s i d e r e d  " m e n t a l l v  ill." A d e f e n d a n t  f o u n d  " m e n t a l l y  

ill" s h a l l  n o t  be  r e l i e v e d  o f  c r i m i n a l  r e s p o n s i b i l i t y  f o r  

h i s  c o n d u c t .

(b) In t h i s  s e c t i o n ,  " m e n t a l  d i s e a s e  o r  d e f e c t "  

h a s  the m e a n i n g  a s c r i b e d  t o  it in A S  1 2 . 4 5 . 0 8 0 .
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^ S e c t i o n  3, AS 12.45. is a m e n d e d  to a d d  a  n e w  s e c t i o n  t o  

r e a d  as f o l l o w s :

Sec. 1 2 . 4 5 . 0 8 2 ,  F O R M  O F  V E R D I C T  W H E N  A F F I R M A T I V E  

D E F E N S E  OF I N S A N I T Y  IS O F F E R E D

(a) In all c a s e s  in w h i c h  t h e  d e f e n d a n t  r a i s e s  t h e  

a f f i r m a t i v e  d e f e n s e  o f  i n s a n i t y  u n d e r  A S  1 2 . 4 5 . 0 8 0  t h e  j u r y  

s h a l l  f i n d  a n d  t h e  v e r d i c t  s h a l l  s t a t e  w h e t h e r  t h e  d e f e n d a n t  

is:

(1) g u i l t y ;

(2) n o t  g u i l t y ;

(3) n o t  g u i l t y  by  r e a s o n  o f  i n s a n i t y ,

(4) g u i l t y  b u t  m e n t a l l y  il l ;  or

(b) If the c a s e  is h e a r d  b y  t h e  c o u r t  s i t t i n g  

w i t h o u t  a jury, the c o u r t  shc.,.1 m a k e  the f i n d i n g  e s t a b l i s h e d  

in (a) of  t h i s  s e c t i o n ,

* S e c t i o n  4, A S  1 2 . 4 5 . 0 8 3  is r e p e a l e d  a n d  r e e n a c t e d  t o  read: 

S e c t i o n  1 2 . 4 5 . 0 8 3 ,  P R O C E D U R E  U P O N  V E R D I C T  F I N D I N G  O F

G U I L T Y  B U T  M E N T A L L Y  ILL

(a) If a d e f e n d a n t  is f o u n d  " g u i l t y  b u t  m e n t a l l y

ill" u n d e r  A S  1 2 . 4 5 . 0 8 2 ,  the c o u r t  s h a l l

(1) e n t e r  the f i n d i n g  o f  " g u i l t y  b u t  m e n t a l l y

ill" as p a r t  o f  the j u d g m e n t ;  a n d

(2) s e n t e n c e  t h e  d e f e n d a n t  a s  p r o v i d e d  by  l a w

(b) T h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  

s hall p r o v i d e  m e n t a l  h e a l t h  t r e a t m e n t  t o  a d e f e n d a n t  f o u n d  

" g u i l t y  b u t  m e n t a l l y  ill." The t r e a t m e n t  m u s t  c o n t i n u e
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u n t i l  t h e  d e f e n d a n t  n o  l o n g e r  s u f f e r s  f r o m  a m e n t a l  d i s e a s e

or d e f e c t  t h a t  c a u s e s  h i m  to  be d a n g e r o u s  to t h e  p u b l i c

p e a c e  o r  s a f ety. S u b j e c t  to s u b s e c t i o n s  (c) a n d  (d) , t h e

d e p a r t m e n t  s h a l l  d e t e r m i n e  the c o u r s e  o f  t r e a t m e n t .

(c) If t r e a t m e n t  t e r m i n a t e s  u n d e r  s u b s e c t i o n  (b) ,

the d e f e n d a n t  s h a l l  b e  r e q u i r e d  t o  s e r”? t h e  i e m a i n d e t  o f  

his s e n t e n c e .

(d) A  d e f e n d a n t  r e c e i v i n g  t r e a t m e n t  u n d e r

s u b s e c t i o n  (b) s h a l l  n o t  b e  r e l e a s e d  o n  f u r l o u g h ,  w o r k

r e l e a s e ,  or p a r o l e .

(e) T h e  C o m m i s s i o n e r  of H e a l t h  a n d  S o c i a l  S e r v i c e s  

s h a l l  f i l e  a p e t i t i o n  u n d e r  AS  47. 30. 700 f o r  a s c r e e n i n g  

i n v e s t i g a t i o n  to d e t e r m i n e  the n e e d  for f u r t h e r  t r e a t m e n t  o f  

the d e f e n d a n t  u n d e r  the c i v i l  c o m m i t m e n t  laws u p o n  t h e  

c o m p l e t i o n  o f  h i s  s e n t e n c e  if:

(1) l e s s  t h a n  30 d a y s  r e m a i n  b e f o r e  the e n d  o f  t h e

d e f e n d a n t ' s  s e n t e n c e ;

(2) the d e f e n d a n t  is s t i l l  r e c e i v i n g  t r e a t m e n t  u n d e r
/

s u b s e c t i o n  (b); a n d

(3) the C o m m i s s i o n e r  has g o o d  c a u s e  to b e l i e v e  t h a t  t h e  

d e f e n d a n t  is s u f f e r i n q  f r o m  a m e n t a l  i l l n e s s  a n d  a s  a 

r e s u l t  is g r a v e l y  d i s a b l e d  o r  l i k e l y  t o  c a u s e  s e r i o u s  

h a r m  to h i m s e l f  o r  o t h e r s .

(f) N o t h i n g  in this s e c t i o n  l i m i t s  t h e  d i s c r e t i o n

of the c o u r t  to o r d e r ,  or of the D e p a r t m e n t  o f  H e a l t h  a n d
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S o c i a l  S e r v i c e s  to p r o v i d e  p s y c h i a t r i c a l l v  i n d i c a t e d  

t r e a t m e n t  for a d e f e n d a n t  w h o  is n o t  a d j u d g e d  " g u i l t v  b u t  

m e n t a l l y  i l l . "

(g) In th i s  s e c t i o n ,  " m e n t a l  d i s e a s e  o r  d e f e c t "  

has t h e  m e a n i n g  a s c r i b e d  to it in AS 1 2 . 4 5 . 0 8 0 .

(h) For the p u r p o s e s  of  s u b s e c t i o n  (e) , " m e n t a l  

i l l n e s s "  h a s  the m e a n i n g  a s c r i b e d  to  it  i n  A S  4 7 . 3 0 . 9 1 5

(12) .

* S e c t i o n  5. A S  12.45 is  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  

r e a d :

Sec. 1 2 . 4 5 . 0 8 4  PROCEDURE' U P O N  V E R D I C T  O F  N O T  G U I L T Y ,

(a) T h e  D i s t r i c t  A t t o r n e y  shall, w i t h i n  24 h o u r s ,  f i l e  a 

p e t i t i o n  u n d e r  A S  4 7 . 3 0 . 7 0 0  for a s c r e e n i n g  i n v e s t i g a t i o n  o f  

a d e f e n d a n t  to d e t e r m i n e  the n e e d  for treatmer.c o f  t h a t  

i n d i v i d u a l  u n d e r  the c i v i l  c o m m i t m e n t  l a w s  if:

(1) the d e f e n d a n t :

(i ) has b e e n  f o u n d  " n o t  g u i l t y "  u n d e r  

AS 1 2 . 4 5 ^ 0 8 2 ; and

(ii) the v e r d i c t  h a s  n o t  b e e n  b a s e d  u p o n  a 

f i n d i n g  t h a t  the d e f e n d a n t  d i d  n o t  h a v e  a 

c u l p a b l e  m e n t a l  s t a t e  u n d e r  A S  1 2 . 4 5 . 0 8 5 ;

and;

(2) the D i s t r i c t  A t t o r n e y  has g o o d  c a u s e  to b e l i e v e  

t h a t  the d e f e n d a n t  is s u f f e r i n g  f r o m  a  m e n t a l  i l l n e s s  

a n d  as a r e s u l t  is g r a v e l v  d i s a b l e d  or l i k e l y  t o  c a u s e  

s e r i o u s  h a r m  to h i m s e l f  o r  o t h e r s
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(b) I n  t h i s  s e c t i o n ,  " m e n t a l  i l l n e s s "  h a s  t h e  m e a n i n g  

a s c r i b e d  to  it in AS 4 7 . 3 0 . 9 1 5  (12).

* S e c t i o n  6. A S  1 2 . 4 5 . 0 8 5  is r e p e a l e d  a n d  r e - e n a c t e d  t o

r ead:

Sec. 1 2 . 4 5 . 0 8 5  P O S T - C O N V I C T I O N  D E T E R M I N A T I O N  O F  M E N T A L  

I L L N E S S .

(a) In c a s e s  in w h i c h  t h e  d e f e n d a n t  d o e s  n o t  r a i s e  t h e  

a f f i r m a t i v e  d e f e n s e  of  i n s a n i t y  u n d e r  AS  ' 2 . 4 5 . 0 8 0  a n d  is  

c o n v i c t e d  of a cri m e ,  t h e  d e f e n d a n t ,  t h e  p r o s e c u t i n g  

a t t o r n e y ,  o r  the c o u r t  on its own m o t i o n  m a y  r a i s e  t h e  i s s u e  

o f  w h e t h e r  the d e f e n d a n t  is g u i l t y  b u t  m e n t a l l y  ill. A

h e a r i n g  m u s t  be h e l d  on t h i s  i s s u e  a t  o r  b e f o r e  t h e  

s e n t e n c i n g  h e a r i n g .  A t  the h e a r i n g  t h e  c o u r t  s h a l l  

d e t e r m i n e  w h e t h e r  the d e f e n d a n t  h a s  b e e n  s h o v m  to  b e  g u i l t v  

b u t  m e n t a l l y  ill by a p r e p o n d e r a n c e  o f  the e v i d e n c e  

p r e s e n t e d  at  the h e a r i n g  a n d  any e v i d e n c e  r e l e v a n t  to t h e  

i s s u e  that ^ a s p r e s e n t e d  at trial.

(b) If a c o u r t  f i n d s  t h a t  a d e f e n d a n t  is g u i l t y  b u t

m e n t a l l y  ill as pa r t  of  the iudgm e n t .  T h e  c o u r t  s h a l l  

s e n t e n c e  t h e  d e f e n d a n t  as p r o v i d e d  by law.

(c) A  d e f e n d a n t  d e t e r m i n e d  to b e  g u i l t v  b u t  m e n t a l l y

ill u n d e r  this s e c t i o n  is s u b i e c t  to t h e  p r o v i s i o n s  o f  

A S  1 2 . 4 5 . 0 8 3 (b) — (h) .

(d) A d e f e n d a n t  c o n v i c t e d  of a c r i m e  is g u i l t y  b u t

m e n t a l l v  ill if, w h e n  he e n g a g e d  in the c r i m i n a l  c o n d u c t ,  he

l a c k e d ,  as a r e s u l t  o f  a m e n t a l  d i s e a s e  o r  d e f e c t  t h e
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s u b s t a n t i a l  c a p a c i t y  e i t h e r  to a p p r e c i a t e  t h e  w r o n g f u l n e s s  

of h i s  c o n d u c t  o r  t o  c o n f o r m  his c o n d u c t  t o  t h e  r e q u i r e m e n t s  

of law.

(e) In t h i s  s e c t i o n  " m e n t a l  d i s e a s e  o r  d e f e c t "  h a s  t h e  

m e a n i n g  a s c r i b e d  to it in A S  1 2 . 4 5 . 0 8 0 .

* S e c t i o n  7. A S  1 2 . 4 5 . 0 8 5  is a m e n d e d  to  r e a d :

Sec. 12. 45.0 85 M E N 7 A L  I L L N E S S  N E G A T I N G  C U L P A B L E  M E N T A L  

STATE. (a) E v i d e n c e  t h a t  the d e f e n d a n t  s u f f e r e d  f r o m  a 

m e n t a l  d i s e a s e  o r  d e f e c t  is a d m i s s i b l e  w h e n e v e r  it is 

r e l e v a n t  t o  p r o v e  t h a t  the d e f e n d a n t  d i d  o r  d i d  n o t  h a v e  a 

c u l p a b l e  m e n t a l  s t a t e  w h i c h  is an e l e m e n t  o f  t h e  c r i m e .  

H o w e v e r ,  e v i d e n c e  o f  m e n t a l  d i s e a s e  o r  d e f e c t  w h i c h  t e n d s  t o  

n e g a t e  a c u l p a b l e  m e n t a l  s t a t e  is n o t  a d m i s s i b l e  u n l e s s  t h e  

d e f e n d a n t ,  w i t h i n  10 d a y s  of e n t e r i n g  his p l e a ,  o r  a t  s u c h  

l a t e r  ti m e  as the c o u r t  m a y  for g o o d  c a u s e  p e r m i t ,  f i l e s  a 

w r i t t e n  n o t i c e  of  his i n t e n t  to r e l y  o n  t h a t  d e f e n s e .

(b) W h e n  t h e  t r i e r  of fact f i n d s  t h a t  a l l  o t h e r  

e l e m e n t s  of  t h e  c r i m e  h a v e  b e e n  p r o v e d  but, a s  a r e s u l t  o f  a 

m e n t a l  d i s e a s e  or  d e f e c t ,  t h e r e  is a r e a s o n a b l e  d o u b t  a s  t o  

the e x i s t e n c e  of a c u l p a b l e  m e n t a l  s t a t e  w h i c h  is a n  e l e m e n t  

of the cr i m e ,  it s h a l l  e n t e r  a v e r d i c t  so s p e c i f y i n g .  A  

d e f e n d a n t  a c q u i t t e d  u n d e r  this s u b s e c t i o n ,  a n d  n o t  f o u n d  

g u i l t y  of a l e s s o r  i n c l u d e d  o f f e n s e ,  s h a l l  a u t o m a t i c a l l y  b e  

c o n s i d e r e d  as if he had b e e n  a c q u i t t e d  u n d e r  A S  1 2 . 4 5 . 0 8 0 .  

T h e  d e f e n d a n t  is t h e n  s u b j e c t  to the p r o v i s i o n s  o f  

A S  1 2 . 4 5 . 0 9 0 .
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(c) If a v e r d i c t  of  n o t  g u i l t y  is r e a c h e d  u n d e r  (b) of  

t h i s  s e c t i o n ,  t h e  t r i e r  of  f a c t  s h a l l  a l s o  c o n s i d e r  w h e t h e r  

the d e f e n d a n t  is g u i l t y  of a n y  l e s s e r  i n c l u d e d  o f f e n s e .  If 

the d e f e n d a n t  is c o n v i c t e d  o f  a l e s s e r  i n c l u d e d  o f f e n s e ,  t h e  

d e f e n d a n t  s h a l l  b e  s e n t e n c e d  for t h a t  o f f e n s e  a n d  s h a l l  

a u t o m a t i c a l l y  b e  c o n s i d e r e d  g u i l t y  b u t  m e n t a l l y  i l l  u n d e r  

A S  1 2 . 4 5 . 0 8 1 .  U p o n  c o m p l e t i o n  of a s e n t e n c e  f o r  a l e s s e r  

i n c l u d e d  o f f e n s e ,  a h e a r i n g  s h a l l  b e  h e l d  u n d e r  

AS I n . 45. 0 9 0  (c) to d e t e r m i n e  the n e c e s s i t y  o f  f u r t h e r  

c o m m i t m e n t  o f  t h e  d e f e n d a n t ,  b a s e d  on the a c q u i t t a l  f o r  t h e  

g r e a t e r  c h a r g e  u n d e r  (b) of t h i s  s e c t i o n .  If t h e  d e f e n d a n t  

is c o m m i t t e d  u n d e r  AS 1 2 . 4 5 . 0 9 0 ( c ) ,  he is s u b j e c t  t o  t h e  

p r o v i s i o n s  of A S  1 2 . 4 5 . 0 9 0  (d) (j).

*S (Ction 8. A S  1 2 . 4 5 . 0 8 7  is a m e n d e d  to r e a d  as f o l l o w s :

Sec. 1 2 . 4 5 . 0 8 7  P S Y C H I A T R I C  E X A M I N A T I O N .  (a) If a 

d e f e n d a n t  has f i l e d  a n o t i c e  of i n t e n t i o n  to r e l y  o n  the 

d e f e n s e  of i n s a n i t y  u n d e r  A S  1 2 . 4 5 . 0 8 0  [ M E N T A L  D I S E A S E  O R  

D E F E C T  E X C L U D I N G  R E S P O N S I B I L I T Y ]  or  t h e r e  is r e a s o n  to d o u b t  

his f i t n e s s  to p r o c e e d ,  or t h e r e  is r e a s o n  t o  b e l i e v e  t h a t  

m e n t a l  d i s e a s e  o r  d e f e c t  of the d e f e n d a n t  w i l l  o t h e r w i s e  

b e c o m e  an i s s u e  in the c a u s e ,  the c o u r t  s h a l l  a p p o i n t  a t  

l east [ONE] t w o  q u a l i f i e d  p s y c h i a t r i s t s  o r  f o r e n s i c  

p s y c h o l o g i s t s  c e r t i f i e d  by t h e  a m e r i c a n  b o a r d  o f  f o r e n s i c  

p s y c h o l o g y ,  [OR S H A L L  R E Q U E S T  T H E  S U P E R I N T E N D E N T  O F  T H E  

A L A S K A  P S Y C H I A T R I C  I N S T I T U T E  TO D E S I G N A T E  A T  L E A S T  O N E  

Q U A L I F I E D  P S Y C H I A T R I S T ,  W H I C H  D E S I G N A T I O N  M A Y  B E  O R  I N C L U D E



H I M S E L F , ]  to  e x a m i n e  a n d  r e p o r t  u p o n  t h e  m e n t a l  c o n d i t i o n  o f  

t h e  d e f e n d a n t .  T h e  p s y c h i a t r i s t s  m a v  b e  a s s i s t e d  b y

p s y c h o l o g i s t s  o f  t h e i r  c h o o s i n g . If the d e f e n d a n t  h a s  f i l e d  

n o t i c e  u n d e r  AS  1 2 . 4 5 . 0 9 0 ( a )  the r e p o r t  s h a l l  c o n s i d e r  

w h e t h e r  the d e f e n d a n t  c a n  s t i l l  b e  c o m m i t t e d  u n d e r  

A S  12.4 5.090. The c o u r t  m a y  o r d e r  t h e  d e f e n d a n t  t o  b e  

c o m m i t t e d  to a [ H O S P I T A L  O R  O T H E R  S U I T A B L E ]  s e c u r e  f a c i l i t y  

f o r  t h e  p u r p o s e  of t h e  e x a m i n a t i o n  for n o t  m o r e  t h a n  60 d a y s  

o r  s u c h  l o n g e r  p e r i o d  as t h e  c o u r t  d e t e r m i n e s  t o  be  

n e c e s s a r y  f o r  the p u r p o s e  and m a y  d i r e c t  t h a t  a q u a l i f i e d  

p s y c h i a t r i s t  r e t a i n e d  by  the d e f e n d a n t  be  p e r m i t t e d  to

w i t n e s s  and p a r t i c i p a t e  in the e x a m i n a t i o n .

(b) In an e x a m i n a t i o n  u n d e r  (a) o f  t h i s  s e c t i o n ,  a n y  

m e t h o d  may be e m p l o y e d  w h i c h  is a c c e p t e d  b v  t h e  m e d i c a l  

p r o f e s s i o n  f o r  the e x a m i n a t i o n  of t h o s e  a l l e g e d  to  be 

s u f f e r i n g  f r o m  m e n t a l  d i s e a s e  o r  defect.

(c) The r e p o r t  o f  an e x a m i n a t i o n  u n d e r  (a) o f  t h i s

s e c c i o n ,  s h a l l  i n c l u d e  the f o l l o w i n g :

(1) a d e s c r i p t i o n  o f  the n a t u r e  of the e x a m i n a t i o n ;

(2) a d i a g n o s i s  of t h e  m e n t a l  c o n d i t i o n  of the d e f e n d a n t ;

(3) if the d e f e n d a n t  s u f f e r s  f r o m  a m e n t a l  d i s e a s e  o r  

d e f e c t ,  an o p i n i o n  a s  to his c a p a c i t y  to u n d e r s t a n d  the 

p r o c e e d i n g s  a g a i n s t  h i m  and to a s s i s t  in his own d e f e n s e ;

(4) if a n o t i c e  o f  i n t e n t i o n  to r e l y  on the d e f e n s e  of 

i n s a n i t y  I I R R E S P O N S I B I L I T Y ]  has be e n  filed, an o p i n i o n  as to 

t h e  e x t e n t ,  if any, t o  w h i c h  t h e  c a p a c i t y  of  the d e f e n d a n t



to a p p r e c i a t e  the n a t u r e  a n d  q u a l i t y  [ W R O N G F U L N E S S ]  o f  h i s  

c o n d u c t  [OR T O  C O N F O R M  HIS C O N D U C T  T O  T H E  R E Q U I R E M E N T S  O F  

LAW] w a s  i m p a i r e d  a t  the t i n e  o f  t h e  c r i m i n a l  c o n d u c t  

c h a r g e d ;  a n d

(5) if d i r e c t e d  b y  the court, an o p i n i o n  a s  t o  t h e  

c a p a c i t y  of  t h e  d e f e n d a n t  to ha v e  a p a r t i c u l a r  s t a t e  o f  m i n d  

w h i c h  is an  e l e m e n t  of  the o f f e n s e  c h a r g e d .

(d) If t h e  e x a m i n a t i o n  u n d e r  (a) o f  t n i s  s e c t i o n  c a n n o t  b e  

c o n d u c t e d  b y  r e a s o n  o f  the u n w i l l i n g n e s s  o f  the d e f e n d a n t  t o  

p a r t i c i p a t e  in it, t h e  r e p o r t  s h a l l  so s t a t e  a n d  s h a l l  

i n c l u d e ,  if p o s s i b l e ,  an o p i n i o n  as to w h e t h e r  t h e  

u n w i l l i n g n e s s  of t h e  d e f e n d a n t  w a s  the r e s u l t  o f  m e n t a l  

d i s e a s e  o r  d e f e c t .

(e) The r e p o r t  o f  the e x a m i n a t i o n  u n d e r  (a) o f  t h i s  

s e c t i o n  s h a l l  be f i l e d  w i t h  the c l e r k  o f  t h e  c o u r t ,  w h o  

s h a l l  c a u s e  c o p i e s  t o  be d e l i v e r e d  t o  t h e  d i s t r i c t  a t t o r n e y  

a n d  t o  c o u n s e l  for t h e  d e f e n d a n t .

* S e c t i o n  9, AS 12. 45.090 (a) (b) are r e p e a l e d  a n d

r e e n a c t e d  t o  read:

Sec. 1 2 . 4 5 . 0 9 0 .  P R O C E D U R E  A F T E R  R A I S I N G  D E F E N S E  O F  

If SANI T Y .  (a) At t h e  time the d e f e n d a n t  f i l e s  n o t i c e  t o  

r a i s e  the a f f i r m a t i v e  d e f e n s e  o f  i n s a n i t y  u n d e r  

AS  1 2 . 4 5 . 0 8 0  , he s h a l l  a l s o  file n o t i c e  as to w h e t h e r ,  i f  

f o u n d  "not g u i l t y  b y  r e a s o n  of i n s a n i t v " ,  he w i l l  a s s e r t
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t h a t  he is n o t  p r e s e n t l y  s u f f e r i n g  f r o m  a n y  m e n t a l  i l l n e s s  

t h a t  c a u s e s  h i m  t o  be  d a n g e r o u s  t o  the p u b l i c  p e a c e  o r  

s a f e t y .

(b) If the d e f e n d a n t  is f o u n d  n o t  " g u i l t y  b y  

r e a s o n  of i n s a n i t y "  u n d e r  A S  1 2 . 4 5 . 0 8 0 ,  a n d  h e  h a s  n o t  f i l e d  

t h e  n o t i c e  r e q u i r e d  u n d e r  (a) of t h i s  s e c t i o n ,  t h e  c o u r t  

s h a l l  i m m e d i a t e l y  c o m m i t  him t o  the c u s t o d y  o f  t h e  

c o m m i s s i o n e r  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s .

* S e c t i o n  10, 1 2 . 4 5 . 0 9 0  (c) - (h) a r e  a m e n d e d  a s  f o l l o w s :

(c) If t h e  d e f e n d a n t  is f o u n d  not g u i l t y  b y  r e a s o n  

of  i n s a n i t y  u n d e r  AS 1 2 . 4 5 . 0 8 0  [ M E N T A L  D I S E A S E  OR  D E F E C T  A S  

E X C L U D I N G  R E S P O N S I B I L I T Y ]  anc he h a s  f i l e d  t h e  n o t i c e

r e q u i r e d  u n d e r  (a) of t h i s  s e ction, a h e a r i n g  s h a l l  b e  h e l d

i m m e d i a t e l y  a f t e r  a v e r d i c t  [IS R E T U R N E D ]  o f  "n o t  g u i l t v  b y  

r e a s o n  of i n s a n i t y " , to d e t e r m i n e  t h e  n e c e s s i t y  o f  f u r t h e r  

c o m m i t m e n t .  T h a t  h e a r i n g  shall b e  h e l d  b e f o r e  t h e  c o u r t  

s i t t i n g  w i t h [ O U T ]  the s a m e  jury, u n l e s s  t h e  c r i m i n a l  t r i a l  

w a s  w i t h o u t  a jury. [THE S A M E  T R I E R  O F  F A C T  A S  T H E

U N D E R L Y I N G  C H A R G E ,  B U T  IF A  JURY W A S  T H E  T R I E R  OF  F A C T ,  T H E  

H E A R I N G  S H A L L  B E  H E L D  B E F O R E  A J U R Y  OF S I X  D R A W N  F R O M  T H E  

O R I G I N A L  J U R Y  IN A C C O R D A N C E  W I T H  R U L E S  A D O P T E D  B Y  T H E  

S U P R E M E  C O U R T ] .  A t  the h e a r i n g ,  the d e f e n d a n t  h a s  t h e

b u r d e n  of p r o v i n g  by c l e a r  anc c o n v i n c i n g  [A P R E P O N D E R A N C E  

O F  THE] e v i d e n c e  t h a t  he is not p r e s e n t l y  s u f f e r i n g  f r o m  a n y  

m e n t a l  i l l n e s s  [ D I S E A S E  O R  DEFECT] that c a u s e s  h i m  to b e  

d a n g e r o u s  to t h e  p u b lic. If the c o u r t  o r  j u r y  d e t e r m i n e s



t h a t  t h e  d e f e n d a n t  has f a i l e d  to m e e t  h i s  b u r d e n  o f  p r o o f ,  

t h e  c o u r t  s h a l l  o r d e r  t h e  d e f e n d a n t  c o m m i t t e d  t o  t h e  c u s t o d y  

o f  t h e  c o m m i s s i o n e r  of  h e a l t h  a n d  s o c i a l  s e r v i c e s .  T h e  

v e r d i c t  s h a l l  b e  u n a n i m o u s .

(d) A  d e f e n d a n t  c o m m i t t e d  u n d e r  (b) o r  (c) o f  t h i s  

s e c t i o n  s h a l l  b e  h e l d  in c u s t o d y  f o r  a p e r i o d  o f  t i m e  n o t  t o  

e x c e e d  t h e  m a x i m u m  t e r m  o f  i m p r i s o n m e n t  f o r  t h e  c r i m e  f o r  

w h i c h  t h e  d e f e n d a n t  w a s  a c q u i t t e d  u n d e r  A S  [ 1 2 . 4 5 . 0 8 3 ]  

1 2 . 4 5 . 0 8 2  (a) (3) or u n t i l  [THE M E N T A L  D I S E A S E  IS C U R E D  O R  T H E  

D E F E C T  C O R R E C T E D ]  the d e f e n d a n t  is n o t  p r e s e n t l y  s u f f e r i n g  

f r o m  a n y  m e n t a l  i l l n e s s  t h a t  c a u s e s  h i m  t o  be d a n g e r o u s  t o  

the p u b l i c  as d e t e r m i n e d  at a h e a r i n g  u n d e r  (e) o f  t h i s  

s e c t i o n .

(e) A  d e f e n d a n t  c o m m i t t e d  u n d e r  (b) o r  (c) of  t h i s  

s e c t i o n  m a y  ha v e  t h e  n e e d  for h i s  c o n t i n u e d  

[ H O S P I T A L I Z A T I O N ]  c o m m i t m e n t  u n d e r  t h i s  s e c t i o n  d e t e r m i n e d  

or r e d e t e r m i n e d  by the c o u r t  s i t t i n g  w i t h [ O U T ]  a j u r y  o f  

t w e l v e  u n d e r  a p e t i t i o n  f iled in the s u p e r i o r  c o u r t  a t  

i n t e r v a l s  b e g i n n i n g  no s o o n e r  t h a n  a y e a r  [SIX M O N T H S ]  f r o m  

his i n i t i a l  c o m m i t m e n t ^  a n d  y e a r l y  t h e r e a f t e r .  T h e  b u r d e n  

a n d  s t a n d a r d  o f  p r o o f  at a h e a r i n g  u n d e r  t h i s  s u b s e c t i o n  is  

the s a m e  as at a h e a r i n g  u n d e r  (c) 

of t h i s  s e c t i o n  and the v e r d i c t  s h a l l  be u n a n i m o u s . [ E X C E P T  

T H A T  T H E  D E F E N D A N T  IS N O T  E N T I T L E D  T O  A J U R Y  U N L E S S  H E  F I L E S  

A M O T I O N  FOR A J U R Y  NO L A T E R  T H A N  15 D A Y S  P"*'ORE T H E  D A T E  

S E T  F O R  T H E  H E A R I N G ] ,  A  c o p y  of a l l  p e t i t i o n s  f o r  r e l e a s e
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s h a l l  be  s e r v e d  on  the a t t o r n e y  g e n e r a l  at J u n e a u ,  A l a s k a .  

A  c o p y  s h a l l  a l s o  b e  s e r v e d  u p o n  t h e  a t t o r n e y  o f  r e c o r d ,  if 

he  is n o t  the a t t o r n e y  g e n e r a l ,  w h o  r e p r e s e n t e d  t h e  s t a t e  o r  

a m u n i c i p a l i t y  a t  the t i m e  t h e  d e f e n d a n t  was f i r s t  

c o m m i t t e d .

(f) C o n t i n u e d  c o m m i t m e n t  f o l l o w i n g  e x p i r a t i o n  of 

t he m a x i m u m  t e r m  o f  i m p r i s o n m e n t  for t h e  c r i m e  f o r  w h i c h  the 

d e f e n d a n t  w a s  a c q u i t t e d  u n d e r  A S  [ 1 2.45.083] 1 2 . 4 5 . 0 8 2  (a) (3) 

is g o v e r n e d  b y  the s t a n d a r d s  p e r t a i n i n g  to c i v i l  c o m m i t m e n t s  

as set o u t  in AS  4 7 . 3 0 . 7 3 5 .

(g) A  p e r s o n  c o m m i t t e d  u n d e r  t h i s  s e c t i o n  m a y  n o t  

be  r e l e a s e d  d u r i n g  the t e r m  of c o m m i t m e n t  e x c e p t  upon c o u r t  

o r d e r  f o l l o w i n g  a h e a r i n g  in a c c o r d a n c e  w i t h  (c) o f  t h i s  

sec t i o n .  On the g r o u n d s  t h a t  the d e f e n d a n t  h a s  been c u r e d  

of  any (THE) m e n t a l  i l l n e s s  ( D I S E A S E  OR DEFECT) that w o u l d  

c a u s e  h i m  to be (AND IS N O  LONGER) d a n g e r o u s  t o  the p u b l i c  

p e a c e  o r  s a f e t y ^  the s t a t e  m a y  at a n y  t i m e  r e q u e s t  the c o u r t  

to h o l d  a h e a r i n g  to d e c i d e  if t h e  d e f e n d a n t  s h o u l d  be 

r e l e a s e d .

(h) T h e  c o m m i s s i o n e r  of h e a l t h  and s o c i a l  s e r v i c e s  

or  his a u t h o r i z e d  r e p r e s e n t a t i v e  s h a l l  s u b m i t  p e r i o d i c  

w r i t t e n  r e p o r t s  to the c o u r t  on t h e  m e n t a l  c o n d i t i o n  o f  a 

p e r s o n  c o m m i t t e d  u n d e r  t h i s  s e ction.

*S e c t i o n  11, A S  1 2 . 4 5 . 0 9 0  is a m e n d e d  to add n e w  s e c t i o n s  (i) 

and (j) as fol l o w s :
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(i) An o r d e r  e n t e r e d  u n d e r  (c) or (e) of t h i s  s e c t i o n  

m a y  b e  r e v i e w e d  b y  the c o u r t  of a p p e a l s  on a p p e a l  b r o u g h t  b v  

e i t h e r  t h e  d e f e n d a n t  o r  the s t a t e  w i t h i n  40 d a y s  f r o m  t h e  

e n t r y  o f  the o r d e r .

(j) In t h i s  s e c t i o n ,

(1 ) " m e n t a l  i l l n e s s "  m e a n s  a n y  m e n t a l  

c o n d i t i o n  t h a t  i n c r e a s e s  the p r o p e n s i t y  o f  t h e  d e f e n d a n t  to  

b e  d a n g e r o u s  t o  the p u b l i c  or  safety, h o w e v e r ,  i t  is n o t  

r e q u i r e d  that t h e  m e n t a l  i l l n e s s  be s u f f i c i e n t  t o  e x c l u d e

c r i m i n a l  r e s p o n s i b i l i t y  u n d e r  A S  1 2 . 4 5 . 0 8 0 ,  o r  t h a t  t h e

m e n t a l  i l l n e s s  p r e s e n t l y  s u f f e r e d  bv  the d e f e n d a n t  b e  t h e

s a m e  o n e  he s u f f e r e d  a t  the t i m e  of the c r i m i n a l  c o n d u c t ;

(2 ) " d a n g e r o u s "  m e a n s  a d e t e r m i n a t i o n  

i n v o l v i n g  b o t h  the m a g n i t u d e  of the risk t h a t  t h e  d e f e n d a n t  

w i l l  c o m m i t  an a c t  t h r e a t e n i n g  the p u b l i c  p e a c e  o r  s a f e t y ,  

as w e l l  as the m a g n i t u d e  of the h a r m  th a t  c o u l d  b e  e x p e c t e d  

to r e s u l t  fr o m  this c o n d u c t ;  a f i n d i n g  t h a t  a d e f e n d a n t  is 

" d a n g e r o u s "  m a v  r e s u l t  fr o m  a g r e e t  r i s k  of  r e l a t i v e l y  

s l i g h t  h a r m  to p e r s o n s  or p r o p e r t y ,  or m a v  r e s u l t  f r o m  a 

r e l a t i v e l y  s l i g h t  ri s k  of s u b s t a n t i a l  h a r m  to p e r s o n s  o r  

p r o p e r t y .

* S e c t i o n  12. Th i s  a c t  t a k e s  e f f e c t  i m m e d i a t e l y  in

a c c o r d a n c e  w i t h  AS 0 1 . 1 0 . 0 7 0 ( c )

1 4



—  coy* fa I ̂

F I N A L  W O R K  D R A F T  F O R  
I N S A N I T Y  D E F E N S E  A M E N D M E N T S  TO

H CS CS SB 535 (Judiciary)

*Secti.on 1, A S  12.45 is a m e n d e d  by  a d d i n g  a n e w  s e c t i o n  to

r e a d :

Sec. 1 2 . 4 5 . 0 8 1 ,  I N S A N I T Y  E X C L U D I N G  R E S P O N S I B I L I T Y ,

(a) In a p r o s e c u t i o n  for a c r i m e  it is an 

a f f i r m a t i v e  d e f e n s e  t h a t  w h e n  the d e f e n d a n t  e n g a g  'd in the 

c r i m i n a l  c o n d u c t  he w a s  u n a b l e  as a r e s u l t  of  a m e n t a l  

d i s e a s e  or  d e f e c t  to a p p r e c i a t e  the n a t u r e  and q u a l i t y  of 

his c o n d u c t .  T h e  d e f e n d a n t  has the b u r d e n  of e s t a b l i s h i n g  

the d e f e n s e  b y  a p r e p o n d e r a n c e  of the e v i d e n c e .

(b) E v i d e n c e  of  a m e n t a l  d i s e a s e  or  d e f e c t  t h a t  is 

m a n i f e s t e d  o n l y  bv  r e p e a t e d  c r i m i n a l  or  o t h e r  a n t i s o c i a l  

c o n d u c t  is not s u f f i c i e n t  to e s t a b l i s h  an a f f i r m a t i v e  

d e f e n s e  u n d e r  (a) of this section,

(c) A d e f e n d a n t  found u n a b l e  as a r e s u l t  o f  a 

m e n t a l  d i s e a s e  or  d e f e c t  to a p p r e c i a t e  the n a t u r e  and 

q u a l i t y  of  h i s  c o n d u c t  shall be c o n s i d e r e d  insane.

* S e c t i o n  2, A S  12.45 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to

r e a d  as f ollows:

Sec. 1 2 . 4 5 . 0 8 2 ,  G U I L T Y  B U T  M E N T A L L Y  ILL,

(a) A  d e f e n d a n t  who, at  the t i m e  of  the c o m m i s s i o n  

of a c r i m i n a l  offense-, w a s  not i n s a n e  but w a s  s u f f e r i n g  f r o m  

a m e n t a l  i l l n e s s ,  is n o t  r e l i e v e d  of  c r i m i n a l  r e s p o n s i b i l i t y

('**7



for his c o n d u c t ,  a n d  m a y  b e  f o u n d  " g u i l t y  b u t  m e n t a l l y  

ill." He m a y  n o t  be f o u n d  "not g u i l t y  b y  r e a s o n  o f  

i n s a n i t y . "

(b) F o r  p u r p o s e s  of th i s  s e ction, " m e n t a l  i l l n e s s "  

o r  " m e n t a l l y  ill" m e a n s  a s u L i t a n t i a l  d i s o r d e r  o f  t h o u g h t ,  

m o od, or  b e h a v i o r  w h i c h  a f f l i c t e d  a p e r s o n  at the t i m e  of 

the c o m m i s s i o n  o f  the o f f e n s e  and w h i c h  i m p a i r e d  t h e  

p e r s o n ' s  j u d g m e n t ,  b u t  n o t  to the e x t e n t  t h a t  he w a s  i n s a n e  

u n d e r  AS  12. 4 5 . 0 8 1 .

♦ S e c t i o n  3, AS 1 2 . 4 5 . 0 8 3 ,  is r e p e a l e d  and r e e n a c t e d  to r e a d  

as follows:

Sec. 1 2 . 4 5 . 0 8 3 ,  F O R M  OF  V E R D I C T  W H E N  A F F I R M A T I V E  

D E F E N S E  OF I N S A N I T Y  IS O F F E R E D

(a) In all c a s e s  in w h i c h  the d e f e n d a n t  r a i s e s  the 

a f f i r m a t i v e  d e f e n s e  o f  i n s a n i t y  u n d e r  AS  1 2 . 4 5 . 0 8 2  t h e  jurv 

s h a l l  find and the v e r d i c t  s h all s t a t e  w h e t h e r  the d e f e n d a n t  

i s :

(1 ) g u i lty;

(2 ) not g u i ltv;

(3) not g u i l t v  bv rea s o n  of i n s a n i t y ;  or

(4) g u i l t y  b u t  m e n t a l l y  ill,

(b) If the c a s e  is h e a r d  bv the c o u r t  s i t t i n g  

w i t h o u t  a iury, the c o u r t  s h a l l  m a k e  the f i n d i n g  e s t a b l i s h e d  

in (a) of th i s  se c t i o n ,

♦ S e c t i o n  4, AS 12.45, is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to 

r e a d :©



S e c t i o n  1 2 . 4 5 . 0 8 4 ,  P R O C E D U R E  U P O N  V E R D I C T  F I N D I N G  O F  

G U I L T Y  B U T  M E N T A L L Y  ILL

(a) If a d e f e n d a n t  is f o u n d  " g u i l t y  b u t  m e n t a l l y  

ill" u n d e r  AS 1 2 . 4 5 . 0 8 3 ,  the c o u r t  s h all

(1 ) e n t e r  the f i n d i n g  of " g u i l t y  'ut m e n t a l l y  

ill" as p a r t  of the -judgment; a n d

(2 ) s e n t e n c e  the d e f e n d a n t  as p r o v i d e d  b v  l a w

(b) The D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  

s h a l l  p r o v i d e  m e n t a l  h e a l t h  t r e a t m e n t  to a d e f e n d a n t  f o u n d  

" g u i l t y  b u t  m e n t a l l y  ill." The t r e a t m e n t  m u s t  c o n t i n u e  

u n t i l  t h e  d e f e n d a n t  no l o n g e r  s u f f e r s  f r o m  a m e n t a l  d i s e a s e  

or d e f e c t  t h a t  c a u s e s  h i m  to be d a n g e r o u s  to the p u b l i c  

p e a c e  o r  safetv, o r  u n t i l  his s e n t e n c e  is c o m p l e t e d ,  

w h i c h e v e r  o c c u r s  first. T h e  d e p a r t m e n t  s h a l l  d e t e r m i n e  une 

c o u r s e  o f  t r e a t m e n t .  Wher t r e a t m e n t  t e r m i n a t e s  u n d e r  t h i s  

s u b s e c t i o n  the d e f e n d a n t  shall be r e q u i r e d  to s e r v e  the 

r e m a i n d e r  of his s e n t ence. T h i s  s u b s e c t i o n  d o e s  not 

a u t h o r i z e  the d e p a r t m e n t  to ho l d  a d e f e n d a n t  in c u s t o d y  

e x c e p t  as p r o v i d e d  by the s e n t e n c e  imposed.

(c) N o t h i n g  in this s e c t i o n  l i m i t s  the d i s c r e t i o n  

o f  the c o u r t  to r e c o m m e n d ,  or of the D e p a r t m e n t  of H e a l t h  

and S o c i a l  S e r v i c e s  to p r o v i d e  p s y c h i a t r i c u l l v  i n d i c a t e d  

t r e a t m e n t  for a d e f e n d a n t  w h o  is not a d j u d g e d  " g u i l t y  but 

m e n t a l l y  ill."

(d) F o r  o u r p o s e s  of t h i s  s e c t i o n ,  " m e n t a l  ill n e s s "  

or " m e n t a l l y  ill" m e a n s  a d i s o r d e r  of t h o u g h t ,  m o o d ,  o r
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b e h a v i o r  w h i c h  s u b s t a n t i a l l y  a f f l i c t e d  a p e r s o n  at the t i m e  

o f  the c o m m i s s i o n  o f  the o f f e n s e  and w h i c h  i m p a i r e d  t h a t  

p e r s o n ' s  j u d g m e n t ,  b u t  n o t  to t h e  e x t e n t  t h a t  he w a s  i n s a n e  

u n d e r  A S  12. 4 5 . 0 8 1 .

* S e c t i o n  5. AS  1 2 . 4 5 . u 8 7  is a m e n d e d  to r e a d  as f o llows:

Sec. 1 2 . 4 5 . 0 8 7  P S Y C H I A T R I C  E X A M I N A T I O N .  (a) If a 

d e f e n d a n t  h a s  f i l e d  a n o t i c e  o f  i n t e n t i o n  t o  r e l y  o n  the

d e f e n s e  o f  i n s a n i t y  [ M E NTAL D I S E A S E  O R  D E F E C T  E X C L U D I N G  

R E S P O N S I B I L I T Y ]  o r  t h e r e  is r e a s o n  to d o u b t  his f i t n e s s  to 

p r o c e e d ,  o r  t h e r e  is r e a s o n  to b e l i e v e  t h a t  i n s a n i t y  or 

m e n t a l  i l l n e s s  [MENTAL D I S E A S E  O R  D E F E C T  O F  T H E  D E F E N D A N T ]  

w i l l  o t h e r w i s e  b e c o m e  an i s s u e  in the cause, t h e  c o u r t  s h a l l

a p p o i n t  at l east [ONEl two d i s i n t e r e s t e d  q u a l i f i e d

psychiatrists; or f o r e n s i c  p s y c h o l o g i s t ^  c e r t i f i e d  b y  the 

a m c r i c a n  b o a r d  of f o r e n s i c  p s y c h o l o g y ,  [OR S H A L L  R E Q U E S T  T H E  

S U P E R I N T E N D E N T  O F  T H E  A L A S K A  P S Y C H I A T R I C  I N S T I T U T E  T O  

D E S I G N A T E  A T  L E A S T  O N E  Q U A L I F I E D  P S Y C H I A T R I S T ,  W H I C H  

D E S I G N A T I O N  M A Y  BE O R  I N C L U D E  HIMSE L F , ]  to e x a m i n e  and

r e p o r t  u p o n  the m e n t a l  c o n d i t i o n  of the d e f e n d a n t .  The

p s y c h i a t r i s t s  m a y  be a s s i s t e d  by p s y c h o l o g i s t s  of t h e i r  

c h o o s i n g . If the d e f e n d a n t  has f i l e d  n o t i c e  u n d e r  

AS 1 2 . 4 5 . 0 9 0 ( a )  the r e p o r t  s h a l l  c o n s i d e r  w h e t h e r  the

d e f e n d a n t  can s till be  c o m m i t t e d  u n d e r  AS 1 2 . 45.090. The

c o u r t  m a y  o r d e r  the d; '^ndant to be c o m m i t t e d  to a h o s p i t a l  

or  o t h e r  s u i t a b l e  f a c i l i t y  for t h e  p u r p o s e  of the

e x a m i n a t i o n  for not m o r e  th a n  60 d a y s  o r  such lo n g e r  p e r i o d



as the c o u r t  d e t e r m i n e s  to b e  n e c e s s a r y  for the p u r p o s e  and 

m a y  d i r e c t  t h a t  a q u a l i f i e d  p s y c h i a t r i s t  r e t a i n e d  b v  the 

d e f e n d a n t  be  p e r m i t t e d  to w i t n e s s  and p a r t i c i p a t e  in the 

e x a m i n a t i o n .

(b) In an e x a m i n a t i o n  u n d e r  (a) of t h i s  s e c t i o n ,  any

m e t h o d  m a v  b e  e m p l o y e d  w h i c h  is a c c e p t e d  b v  the m e d i c a l  

p r o f e s s i o n  for the e x a m i n a t i o n  o f  t h o s e  a l l e g e d  to be 

s u f f e r i n g  f r o m  m e n t a l  d i s e a s e  or defe c t .

(c) T h e  r e p o r t  of an e x a m i n a t i o n  u n d e r  (a) of this

s e ction, s h a l l  i n c l u d e  the f o l l o w i n g :

(1 ) a d e s c r i p t i o n  of the n a t u r e  of the e x a m i n a t i o n ;

(2 ) a d i a g n o s i s  of the m e n t a l  c o n d i t i o n  of the d e f e n d a n t ;

(3) if the d e f e n d a n t  s u f f e r s  f r o m  a m e n t a l  d i s e a s e  or

d e f e c t ,  an o p i n i o n  as to his c a p a c i t y  to u n d e r s t a n d  the 

p r o c e e d i n g s  a g a i n s t  h i m  and to a s s i s t  in his o w n  d e f e n s e ;

(4) if a n o t i c e  of  i n t e n t i o n  to re l y  on the d e f e n s e  of 

.insanity [ I R R E S P O N S I B I L I T Y !  has b e e n  filed, an o p i n i o n  as to

the e x t ent, if any, to Hiich the c a p a c i t y  of the d e f e n d a n t

to a p p r e c i a t e  the n a t u r e  and q u a l i t y  [W R O N G F U L N E S S  1 of his 

c o n d u c t  [f R T O  C O N F O R M  HIS C O N D U C T  T O  T H E  R E Q U I R E M E N T S  OF 

LAW] w a s  i m p a i r e d  at. the time of the c r i m i n a l  c o n d u c t

cha r g e d ;  and

(5) if di.rected by the court, an o p i n i o n  as to the

c a p a c i t y  of  the d e f e n d a n t  to have a p a r t i c u l a r  s t a t e  o f  m i n d  

w h i c h  is an e l e m e n t  of  the o f f e n s e  c h a r g e d .



(d) If the e x a m i n a t i o n  u n d e r  (a) of  t h i s  s e c t i o n  c a n n o t  be 

c o n d u c t e d  by  r e a s o n  of the unv/i 1 1  i n a n e s s  of t h e  d e f e n d a n t  to 

p a r t i c i p a t e  in it, the r e p o r t  shall so s t a t e  and s h all 

include, if p o s s i b l e ,  an o p i n i o n  as to w h e t h e r  the 

u n w i l l i n g n e s s  of the d e f e n d a n t  w a s  the r e s u l t  of  m e n t a l  

d i s e a s e  or dei- zt.

(e) T h e  r e p o r t  of the e x a m i n a t i o n  u n d e r  (a) o f  this 

s e c t i o n  s h a l l  be f i l e d  w i t h  the c l e r k  of the court, w h o  

shall c a u s e  c o p i e s  to be d e l i v e r e d  to the d i s t r i c t  a t t o r n e y  

and to c o u n s e l  for the d e f e n d a n t .

* S e c t i o n  6 , AS 1 2 . 4 5 . 0 9 0  (a) (b) are r e p e a l e d  and r e e n a c t e d

to read:

Sec. 1 2 . 45.090. P R O C E D U R E  A F T E R  R A I S I N G  D E F E N S E  OF 

INSANITY. (a) At the t i m e  the d e f e n d a n t  f iles n o t i c e  to 

r aise the a f f i r m a t i v e  d e f e n s e  o f  i n s a n i t y  u n d e r  

AS 1 2 . 4 5 . 0 8 1  , he s h a l l  a l s o  file n o t i c e  as to w h e t h e r ,  if 

found "not g u i l t y  bv r e a s o n  of i n s a n i t y " ,  he w i l l  a s s e r t  

that he is not p r e s e n t l y  s u f f e r i n g  from any m e n t a l  i l l n e s s  

t h a t  c a u s e s  him to be d a n g e r o u s  to the p u b l i c  p e a c e  or 

s a f e t y .

(b) If the d e f e n d a n t  is f o u n d  not " g u i l t v  bv 

re a s o n  of i n s a n i t y "  u n d e r  A S  1 2 . 45.081, and he has not filed 

the n o t i c e  r e q u i r e d  u n d e r  (a) of this se c t i o n ,  the c o u r t  

shall i m m e d i a t e l y  c o m m i t  h i m  to the c u s t o d y  o f  the 

c o m m i s s i o n e r  of H e a l t h  and S o c i a l  S e r v i c e s .



♦ S e c t i o n  7, 1 2 . 4 5 . 0 9 0  (c) - (h) are a m e n d e d  as follows:

(c) If the d e f e n d a n t  is f ound n o t  g u i l t y  b y  r e a s o n  

o f  i n s a n i t y  u n d e r  A S  1 2 . 4 5 . 0 8 1  [MENTAL D I S E A S E  O R  D E F E C T  AS 

E X C L U D I N G  R E S P O N S I B I L I T Y !  a n d  he has f i l e d  t h e  n o t i c e  

r e q u i r e d  u n d e r  (a) o f  th i s  sec t i o n ,  a h e a r i n g  s h a l l  be  h e l d  

i m m e d i a t e l y  a f t e r  a v e r d i c t  o f  "not g u i l t v  b y  r e a s o n  of 

i n s a n i t y " ,  to d e t e r m i n e  the n e c e s s i t y  of f u r t h e r  c o m m i t m e n t .  

T h a t  h e a r i n g  s h a l l  be h e l d  b e f o r e  the c o u r t  s i t t i n g  

w i t h [ O U T ]  t h e  sa m e  jury, u n l e s s  the c r i m i n a l  t r i a l  w a s  

w i t h o u t  a jury. [THE S A M E  T R I E R  OF F A C T  AS T H E  U N D E R L Y I N G  

C H A R G E ,  B U T  IF A J U R Y  W A S  T H E  T R I E R  OF  FACT, T H E  H E A R I N G  

S H A L L  B E  H E L D  B E F O R E  A J U R Y  O F  S I X  D R A W N  F R O M  T H E  O R I G I N A L  

J U R Y  IN A C C O R D A N C E  W I T H  R U L E S  A D O P T E D  BY T H E  S U P R E M E  C O U R T ] . 

At  the h e a r i n g ,  the d e f e n d a n t  has the b u r d e n  of p r o v i n g  by 

c l e a r  and c o n v i n c i n g  [A P R E P O N D E R A N C E  O F  THEl evidenc'- that 

he is n o t  p r e s e n t l y  s u f f e r i n g  from anv m e n t a l  i l l n e s s  

[D I S E A S E  O R  DEFECTl th a t  c a u s e s  him to be d a n g e r o u s  t:o the 

p u b lic. If the c o u r t  o r  j u r y  d e t e r m i n e s  t h a t  the d e f e n d a n t  

has f a i l e d  to m e e t  his b u r d e n  o f  proof, the c o u r t  s h all 

o r d e r  the d e f e n d a n t  c o m m i t t e d  to the c u s t o d y  o f  the 

c o m m i s s i o n e r  of  h e a l t h  nnd s o c i a l  s e r v i c e s .  T h e  v e r d i c t  

s h a l l  be u n a n i m o u s .

(d) A d e f e n d a n t  c o m m i t t e d  u n d e r  (b) o r  (c) of this 

s e c t i o n  s h a l l  b e  h e l d  in c u s t o d y  for a p e r i o d  o f  t i m e  not to
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e x c e e d  the m a x i m u m  t e r m  of i m p r i s o n m e n t  for t h e  c r i m e  for 

w h i c h  the d e f e n d a n t  w a s  a c q u i t t e d  u n d e r  A S  1 2 . 4 5 . 0 8 3 ( a ) ( 3 )  

o r  u n t i l  the i n s a n i t y  [MENTAL D I S E A S E ]  is c u r e d  o r  [THE 

D E F E C T  IS] c o r r e c t e d  as d e t e r m i n e d  at a h e a r i n g  u n d e r  (e) of 

th i s  sec t i o n .

(e) A  d e f e n d a n t  c o m m i t t e d  u n d e r  (b) o r  (c) o f  th i s  

s e c t i o n  m a v  ha v e  the n e e d  for his c o n t i n u e d  h o s p i t a l i z a t i o n  

d e t e r m i n e d  or r e d e t e r m i n e d  b y  the c o u r t  s i t t i n g  w i t h [ O U T ]  a 

iu r v  o f  t w e l v e  u n d e r  a p e t i t i o n  f i l e d  in the s u p e r i o r  c o u r t  

at i n t e r v a l s  b e g i n n i n g  no s o o n e r  t h a n  a y e a r  [SIX M O N THS] 

f r o m  his i n i t i a l  c o m m i t m e n t ,  a n d  y e a r l y  t h e r e a f t e r .  The 

b u r d e n  and s t a n d a r d  o f  p r o o f  at a h e a r i n g  u n d e r  this 

s u b s e c t i o n  is the same as at a h e a r i n g  u n d e r  (c) o f  this 

s e c t i o n  and the v e r d i c t  s h a l l  be u n a n i m o u s .  [ E X C E P T  T H A T  

T H E  D E F E N D A N T  IS N O T  E N T I T L E D  TO  A J U R Y  U N L E S S  HE F I L E S  A 

M O T I O N  F O R  A J U R Y  N O  L A T E R  T H A N  15 D A Y S  B E F O R E  T H E  D A T E  S E T  

F O R  T H E  H E A R I N G ] . A c o p v  of all p e t i t i o n s  for r e l e a s e  s h a l l  

b e  s e r v e d  on the a t t o r n e y  g e n e r a l  at J u n e a u ,  A l a s k a .  A  c o p y  

s h a l l  a l s o  be s e r v e d  u p o n  the a t t o r n e y  of r e c o r d ,  if he is 

n ot the a t t o r n e y  g e n e r a l ,  w h o  r e p r e s e n t e d  the s t a t e  o r  a 

m u n i c i p a l i t y  at the t i m e  the d e f e n d a n t  w a s  f i r s t  c o m m i t t e d .

(f) C o n t i n u e d  c o m m i t m e n t  f o l l o w i n g  e x p i r a t i o n  of 

the m a x i m u m  t e r m  of i m p r i s o n m e n t  for the c r i m e  for w h i c h  the 

d e f e n d a n t  w a s  a c q u i t t e d  u n d e r  AS 1 2 . 4 5 . 0 8 3 ( A ) ( 3 )  is g o v e r n e d  

by the s t a n d a r d s  pertain.inq to c i v i l  c o m m i t m e n t s  as set out 

in AS 4 7 . 30.735.

8



(g) A  p e r s o n  c o m m i t t e d  u n d e r  t h i s  s e c t i o n  m a y  not 

be r e l e a s e d  d u r i n g  t h e  t e r m  of  c o m m i t m e n t  e x c e p t  u p o n  c o u r t  

o r d e r  f o l l o w i n g  a h e a r i n g  in a c c o r d a n c e  w i t h  (c) o f  th i s  

s e c t i o n .  On  the g r o u n d s  t h a t  the d e f e n d a n t  has b e e n  c u r e d  

of a n y  (THE) m e n t a l  i l l n e s s  (DISEASE O R  DEFECT) t h a t  w o u l d  

c a u s e  h i m  to be (AND IS N O  LONGER) d a n g e r o u s  to the p u b l i c  

p e a c e  or  s a f e t y ^  the s t a t e  m a y  at a n y  time r e q u e s t  the c o u r t  

to h o l d  a h e a r i n g  to d e c i d e  if the d e f e n d a n t  s h o u l d  be 

r e l e a s e d .

(h) T h e  c o m m i s s i o n e r  of h e a l t h  and s o c i a l  s e r v i c e s  

o r  his a u t h o r i z e d  r e p r e s e n t a t i v e  s hall s u b m i t  p e r i o d i c  

w r i t t e n  r e p o r t s  to the c o u r t  on the m e n t a l  c o n d i t i o n  of  a 

p e r s o n  c o m m i t t e d  u n d e r  t h i s  section.

* S e c t i o n  8 , AS 1 2 . 4 5 . 0 9 0  is a m e n d e d  to add n e w  s e c t i o n s  (i) 

and (j) as follows:

(i) A n  o r d e r  e n t e r e d  u n d e r  (c) o r  (e) of t h i s  s e c t i o n

m a v  be r e v i e w e d  bv the c o u r t of  a p p e a l s on a p p e a l  b r o u g h t  bv

e i t h e r  the d e f e n d a n t  or the ..tate w i t h i n  40 d a y s  fr o m  the

e n t r v  of the order.

(i) In th i s  sec t i o n ,

( 1 ) " m e n t a l i l l n e s s " m e a n s  anv m e n t a l

c o n d i t i o n  that i n c r e a s e s  the p r o p e n s i t y of the d e f e n d a n t  to

b e  d a n g e r o u s  to the p u b l i c o r  safety, how e v e r ,  it is not

r e q u i r e d  t h a t  the m e n t a l  i l l n e s s  be s u f f i c i e n t  to e x c l u d e



c r i m i n a l  r e s p o n s i b i l i t y  u n d e r  A S  1 1 . 8 1 . 6 3 5 ,  o r  t h a t  the

m e n t a l  i l l n e s s  p r e s e n t l y  s u f f e r e d  b y  the d e f e n d a n t  b e  the 

same o n e  he s u f f e r e d  at the t i m e  o f  t h e  c r i m i n a l  c o n d u c t ;

(2 ) " d a n g e r o u s "  m e a n s  a d e t e r m i n a t i o n  

i n v o l v i n g  b o t h  t h e  m a g n i t u d e  of t h e  r i s k  t h a t  t h e  d e f e n d a n t  

w i l l  c o m m i t  an act t h r e a t e n i n g  t h e  p u b l i c  p e a c e  o r  safety, 

as w e l l  as the m a g n i t u d e  of t h e  h a r m  t h a t  c o u l d  be e x p e c t e d  

t o  r e s u l t  f r o m  t h i s  c o n d u c t ;  a f i n d i n g  t h a t  a d e f e n d a n t  is 

" d a n g e r o u s "  m a v  r e s u l t  f r o m  a g r e a t  r i s k  o f  r e l a t i v e l y  

s l i g h t  h a r m  to p e r s o n s  or p r o p e r t y ,  or  m a y  r e s u l t  f r o m  a 

r e l a t i v e l y  s l i g h t  r i s k  of  s u b s t a n t i a l  h a r m  to p e r s o n s  or 

p r o p e r t y .

* S e c t i o n  9. T h i s  a c t  t a k e s  e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  

w i t h  A S  0 1 . 1 0 . 0 7 0 (c)

1 0
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Hinckley before Judge Barrington D. Parker, as psychiatrist John

© Plea on Trial
J ohn W. Hinckley Jr. is every family's 

nightmare come to life. He is the child 
whodrifts ofTinto private hells of depres­

sion, despair nnd finally irrevocable disas­
ter, leaving his parents only the bitterness of 
"perhaps,’’ the futility of "if only." He was 
raised in a home where success came nntu- 
rally and opportunity lay ready for the ask­
ing. He lacked nothing that carried a price 
tag. But he had no friends. He imagined a 
lover, then wandered into fantasies about a 
movie star he could barely talk to, let alone 
impress. This was the picture that emerged 
last week as Hinckley’s lawyers began the 
painful task of trying to convince a jury  thnt 
he should not be held responsible for shoot­
ing the President of the United States.

'flic case against Hinckley is as clear an 
example of attempted murder as any jury 
will ever sec on videotape. Bereft of any 
alibis, his lawyers have chosen to advance 
what has been called the defense of last 
resort: insanity. They face heavy odds, for 
they must lead thejury of five m en and seven

women tosuppress thcevidence they can see 
and accept the evidence of Hinckley's invisi­
ble psyche. The lawyers don’t dispute that 
Hinckley planned the attack, bought special 
bullets, tracked the President und fired from 
a shooter’s crouch. But he couldn’t help it, 
they insist, for he was responding only to the 
driving forces of a diseased mind.

Denounced: It is not a propitious time to 
be making their plea. For even as Hinckley 
sits stolidly in Room 19 of Washington’s 
Federal District Court, the insanity defense 
itself is on trial across the nation. Wha'. onre 
wus routinely regarded as a stan Jard p -rt of 
any civilized legal system is now denounced 
in Congress und many state legislatures. 
One state, Idaho, has abolished the defense 
completely. Bills in two dozen other states 
would replace it with u new plea—guilty but 
mentally ill.

The surprise is that the insanity defense 
has withstood most of the withering atutcks. 
The criticism of the last decade been 
constant, pointed, but often contradictory.

Among thechargcs: that it spurscrimc, frees 
criminals, relies too much on expens, holds 
psychiatrists up to ridicule, sends trouble­
makers to hospitals and defies definition. 
Some even charge thnt it hurts the defend­
ants it spares. "The defense is comforting to 
our conscience but not to the accused," says 
University o f  Chicago law Prof. Norval 
Morris. The defendant ends up with a dou­
ble stigma— he’s bud and lie’s mad.

In fact, defendants seldom use the defense 
and rarely succeed. Some of the most publi­
cized killers o f our time have tried one form 
or another o f the plcu—Jack Ruby, Sirhnn 
Sirhan, John Wayne Gucy (who murdered 
33 young boys in Chicago)— but they all 
failed. "Son of Sam” David Berkowitz, 
Charles Manson, M ark David Chapman— 
all colloquially "certifiable"—never even 
raised it at trial. In all, according to a nation­
al study, only ubout 3,100 persons held in 
mental hospitals in 1978 had been acquitted 
of crimes on a plea of insanity.

The struggle is actuully a profound con-

llluBtration lor Newsweek by Frank Morris
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opcr testifies about his form er patient

tlict over principle. Juries are caper to pro­
tect their com munities from people who arc 
dangerous, for whatever reason. But legal 
scholars say that criminals must have mens 
rea. "a guilty mind"; that in order to be 
punished, they must have intended to break 
the luw. If conduct is all that counts, the 
scholars argue, then the 5-yenr-old who 
.queezes the t rigger of his father’s pistol can 
x guilty of m urder.' ‘The insanity defense is 
he exception that proves the rule," says 
Man Stone, a psychiatris* who teaches at 
Harvard Law School. “ It ucmon. trutes thnt 
ill other criminals have free will, the ability 
o choose between good and evil."

Kick in *hc PanU : Pleading insnn. ty is far 
stsier than proving it. Hinckley's hwyers 
nust do more than show thnt he was a 
listurbed young man. They must convince 
he jurors, in the language of the law, that 
tis mental illness was so severe that he 
'lacked substantial capacity to appreciate" 
he wrongfulness of his acts and could no 
onger control his own conduct. That incx- 
ict standard forces the lawyers to lead the 
urors though  an exploration of I iinckley's 
roublcd mind. The def use relied on three 
iveting witnesses last week to begin filling 
n the deta Is. Dr. William T. Carpenter, a

University of Maryland psychiatrist, chart­
ed Hinckley’s evolution from teen-age fail­
ure to "process schizophrenic." Dr. John J. 
Hopper, a private psychiatrist who treated 
the family, described the failure of his pre­
scribed kick-in-the-pants program of ther­
apy. And Hinckley’s father, weeping open­
ly, tried to explain how a national tragedy 
had sprung, in his view, from a family that 
turned its back on a troubled son.

The testimony focused on the six months 
leading up to the shooting During this peri­
od, the defense contends, Hinckley ap­
peared outwardly the ne’er-do-well son of a 
prosperous family, when in fact his person­
ality was collapsing. The lawyers argue that 
Hinckley’s .Jness had been hidden even 
from Hopper, the Evergreen, Colo., psychi­
atrist his parents insisted he see. Last week 
Hopper told the jury  that he sized Hinckley 
up as a rather "typical” socially underdevel­
oped young man who exaggerated his “ob­

sessions” and other mental problems.
D r ring bis seven hours on the witness 

stand, l ’ "opcr seemed to be under almost 
as much s tspicion as his former patient. 
Not only did his diagnosis seem rather 
casual in retrospect, but also, the defense 
lawyers insisted, badly flawed, consider­
ing a three-page autobiography Hinckley 
wrote for the doctor in November 1980. 
In it he described the period from mid- 
September to mid October us "a month 
of unparalleled emotional exhaustion. 
My mind was on the breaking point the 
whole time. A relationship I hud 
dreamed about went absolutely no­
where. My disillusionment with EVEKY- 
t h in g  was complete." (Hinckley was 
referring tc a full trip to Yule University 

where he approached actress Jodie Foster, 
then a freshman. She rebuffed his advances.) 
Elsewhere in his essay, Hinckley told the 
doctor, "1 have remained so inacti.e and 
reclusive over the past 5 years I have man­
aged to remove myself from the real world."

‘P lan ’: Under questioning by defense 
lawyer Gregory B. Craig. Hopper conceded 
what is now obvious— that he did not show 
“as much concern [for John) as we all real­
ize now that we should have." l ie persuaded 
the elder Hincklcys to deal with their son in 
a firm fashion. When they considered hospi­
talizing John in mid-December to cure his 
suspected dependence on Valium, Hopper 
talked them out of it. John, he said, would 
become a "mental cripple." Instead, Hop­
per and the Hincklcys formulated a "plan" 
to force the youth out of the house by March 
30— as it happens, the day he shot Reagan.

Hinckley's purents, particularly his fa­
ther, clung to Hopper’s regimen. Hut it 
never seemed to work. When John quit a 
handyman’s job ufter only a few days of 
work in February 1981, he simrly dis­
appeared. The next time his parents heard 
from him was in the early-morning hours 
of March 6. He called from New York, 
incoherent, broke and hungry, begging 
for a ticket home. Hopper advised them 
to let John stew a day in New York

first. They followed '.he doctor’s advice.
Last week John Hinckley Sr. told the jury 

that forcing his son out o f  the house was the 
"greater.t mistake” of his life. Testifying 
after the psychiatrist, he described his last 
scene with John when his son flew back to 
Denver from New York on M arch 7. “On 
the way to the airport, I prayed that we were 
doing the right thing," Hinckley began. 
“His m other couldn’t go with me. She 
couldn’t bring herself to  do it." He found his 
son in bad shape. "He was dazed, wiped out. 
He could hardly walk from  the plane." They 
talked in a waiting room. "I told him how 
disappointed I was in him, how he had let us 
down, h< w he had not followed the plan we 
had all agreed on, how he left us with no 
choice but not to take him back again." He 
handed his son a couple of hundred dollars 
and suggested he stop a t a  YMCA.

At that point the elder Hinckley, an erect, 
self-made man, had trouble speaking. "O K , 
you’re on your own. Do whatever you 
want," were his final words to John. "In  
looking back on that I’m sure that was the 
greatest mistake of my life. I am the cause of 
John's tragedy. We forced him out at a time

It has been controversial 
fo r  years, and now 
the case o f John 
Hinckley Jr. may 
fundam entally alter it.

when he just couldn't cope I wish to God 
thut 1 could trade places with him right 
now." Hinckley began weeping quietly into 
his handkerchief. His wife was led out of the 
courtroom sobbing John Jr. snt rigidly at 
the defense table and showed no emotion.

Despite the strong impact of Hinckley’s 
testimony, it was fodder for the prosecu­
tion. On cross-examination he conceded 
that he had never heard his son complain 
about voices in his head or disorientation. If 
John was so disturbed the prosecution im ­
plicitly asked, why had no one close to hint 
seen it? For an answer, thedefensc turned to 
its expert on schizophrenia, psychiatrist 
Carpci er. He told the jury that beneath 
Hinckley’s demeanor o f placid fuilure lay a 
taldron of fantasies und obsessions thut 
robbed him of his power to reason.

Carpenter, who has interviewed tiie de­
fendant for 45 houra sine: the shooting, 
traced John 's problems back to his adoles­
cence. As a tccn-uger, Carpenter said, John 
began an irreversible withdrawal. He had 
110 friends. Music consumed his youth, yet 
he always played alone in his room. (His 
parents heard him perform for the first time 
last week when lawyers played a tape of a 
love song he recorded for Foster.) At college 
he invented a girlfriend as a ploy to get more 
money from home. Later, Carpenter said, 
"she became real to him .” She wus also an

't 'W SW E E K /M A Y  24, 19B2 57
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Stalking a President: H inckley waits fo r Reagan outside the Washington Hilton

article of faith for the elder Hinckleys; they 
didn’t leam she was a ruse until after their 
son’s arrest.

By 1979, Carpenter said, Hinckley could 
barely separate reality from his own delu­
sions. With no friends, a deteriorating rela­
tionship al home nnd no strong sense of 
identity, he latched on to the characters in 
the movie "Taxi Driver." He begun collect­
ing guns like the film’s protagonist, Travis 
Bicklc. And he became obsessed with Fos­
ter, who played the role of a 12-ycar-old 
prostitute Bicklc rescued in n spasm of vio­
lence. He spent the summer of 1980 "de­
spairing and depressed" until he hntched a 
plan to meet Foster. He told his parents he 
was enrolling in a writing course at Yale. 
They gave hu». $3,600 and he headed for 
New Haven nnd his "magical and extra ordi­
nary union." What he found instead was a 
teen-age celebrity who politely brusncd him 
otr. In a tape recording of one phone conver­
sation played for the jury lust week, Foster 
tried to explain why they couldn’t meet. “ I 
can’t carry on these conversations with peo­
ple 1 don’t know. It's dangerous, and it’sjust 
not done, und it's not fair, und it’s rude."

Replied Hinckley: "Well, I'm  not dan­
gerous. I promise you thut."

'F antasy  W orld’: Getting nowhere with 
Foster, Hinckley reverted to the Bicklc 
character. He bought more guns. He trav­
eled the count ry and took target practice. H e 
began stalking Jimmy Q trter, and once lie 
even (lew to New York looking for young 
prostitutes who needed help. Hinckley, said 
Carpenter, spent only u few minutes of each 
duy dealing with reality. The rest of the time 
he was "in his fantasy world . . .  There 
wasn't an incoherence in his thinking, but 
there were the innei dictates from his inner 
world that were guiding him."

Hinckley p- riodically appeared in Colo­
rado for sessions with therapist Hopper.

Carpenter said the two were "worlds 
apart." Hinckley did not level with Hopper 
because the psychiatrist was also treating 
his parents. At the same time, Hinckley was 
dropping tantalizing hints that Hopper 
failed to pursue.

The slide toward madness, Carpenter 
said, was now precipitous. When Mark Da­
vid Chupman killed Hinckley's idol, John 
Lennon, Hinckley identified with both 
men. One verse he wrote at the time began: 
“ Inside this mind of mine 1 commit first* 
page murder. 1 think of words that would 
alter history . . .  This mind of mine doesn’t 
mind much of anything unless it comes to 
mind that I'm out of my mind,"

On New Year’s Hve he recorded u "mes­
sage to the woiid" that the jury heard lust 
week. " I t 's  gonna be insanity if I even make 
it through the first few days . . .  Anything 
that 1 might do in 1981 would be solely for

Hinckley's father on his way to court, Foster
IlfUtf Mo*rt»l

Jodie Foster’s sake. And I mean that sin­
cerely. I wanna make some kind of state­
ment or something on her b eh a lf . . .  All I 
want her to know is that I love her. I don’t 
want to  hurt her or anything. I can’t hurt 
anybody, really. I’m such a coward, really."

When his parents cut him off in early 
March, Carpenter says, John lost his “last 
important links with the real world.” He 
checked into a Denver motel as J. Travis. 
He entertained notions of a mass slaughter 
at Yale, or hijacking a plane and demanding 
Foster as the ransom. Then he took a bus to 
Washington, planning on laying over on his 
way to  New Haven and death. Once in the 
capital. Carpenter says, Hinckley spotted a 
copy of Reagan’s schedule for the next day 
and changed his plans. But first ne wrote a 
final love letter to Foster. “1 will admit to 
you tha t the reason I’m going ahead with 
this attempt now is because I ju st cannot 
wait any longer to impress you," he wrote. 
"I've got to do something now to make you 
understand. . . ”

Outside the Hilton Hinckley found that it 
was easy to get close to the Presidential 
party. As Reagan walked into the hotel, he 
waved to the crowd; Carpenter said Hinck­
ley took that as an omen. On the way out 
Reagan waved again. Then Hinckley began 
shooting. '

In n e r Drives: At the end of his t wo daysof 
testimony, Carpenteroffcred his profession­
al opinion that Hinckley suffers from a seri­
ous form of "process," or slowly developing, 
schizophrenia tha t got worse as heuged. The 
disease, Carpenter contended, rendered 
Hinckley criminal insane: while he knew 
that shooting Reagan was illegal, Hinckley 
did not "appreciate" what hcwasdoing. “ In 
his mental state," Carpenter said, "[the vic­
tims) were bit players . . .  and were not, in 
und of themselves, im portant." Hinckley 
had lost the ability to control himself, 
and was responding only to his diseased 
inner drives.

The defense expects to call two more 
psychiatrists and a psychologist to bolster

in ‘Taxi D river’:  Every fam ily 's nightmare
Mtv# SctiajMro—Irnmwofk l
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JUSTICE_______________
its case. Those experts will describe for the 
jury still more bizarre fantasies. Then the 
jury will hear from the prosecution’s doc­
tors; once the defense raises the issue of 
mental health, the government must prove 
beyond a reasonable doubt that the defend­
ant was sane. The prosecutors plan to rely 
on several doctors who have testified in 
other prominent cases. The thrust of their 
argument will be that for all Hinckley’s 
troubles, he can still be held responsible for 
his behavior.

The insanity defense has evolved over 
the centuries as a small but important con­
cept in Western law. The basic idee has 
always remained constant: a civilized soci­
ety should not punish a person mentally 
incapable of controlling his conduct. The 
modem standard developed in the 1840s 
after a British jury acquitted Daniel 
M’Naghten, a deranged man who killed 
Prime Minister Robert Peel’s 
private secretary in an attempt 
on Peel's life. The M ’Naghten 
rale, which most U.S. courts 
adopted, requires, in effect, 
that the defendant must not 
have understood right from 
wrong when he committed the 
act. Over the next century 
many states added “ irresistible 
impulse" as a second reason 
for absolving a defendant from 
u crime.

Legal Morass: In the 1950s, 
however, as Harvard's Alan 
Sto' - wryly recalls, the great 
mode n romance between law 
and psychiatry began. No­
where was the fervor as ardent 
us in Washington, where U.S.
Court of Appeals Judge David 
Uuzelon created the Durham 
rule. This controversial doc­
trine greatly 1 roudencd the 
grounds for nn insanity plea: it 
covered defendants who could 
prove that their crimes were n 
"product" of u mental disease 
or defect. Bazelon invited psy­
chiatrists into the courts and 
optimistically predicted a new world of ju ­
risprudence. Instead, the Durham mlc pro­
duced a legal morass. Critics chnrged that 
psychiatrists dominated trialsand that their 
evidence confused more than it clarified 
Defendants were tempted to feign mental 
illness. One doctor practicing in Washing­
ton said that hospital wards soon filled up 
with "the sick und the slick." Ten years ago 
the appeals court overruled Durham and 
turned to the narrower lest Hinckley's law­
yers must satisfy, u modern fusion of the 
M’Naghtcn and impulse tests.

Because of the notoriety surrounding 
cases like H inckley's, the public has an exag­
gerated notion both of who uses the insanity 
defense nnd who gets away with it. In Cali­
fornia only 259 defendants out of 52,000

convicted felons successfully pleaded not 
guilty by reason of insanity in 1980. Last 
year Bridgewater State Hospital, Massa­
chusetts' maximum-security institute for 
criminal insane males, examined about 500 
men for their competency to stand trial. 
Many had been charged with minor of­
fenses, such as refusing topay a highway toll, 
and more than 100 had been admitted for 
vagrancy. “When the public hears ’insanity 
defense,’ it tends to think of the chronically 
psychotic, the kooks of the world," says Dr. 
Robert A. Fein, director of Bridgewater’s 
psvchiatric-rehabiliiation program, “But 
most of these individuals aren’t psychotic. 
They just can’t make it in society and the 
judge doesn’t want to put them in jail.”

In many cases insanity is a plea of last 
resort. "T he stronger the evidence and the 
more severe the penalty, the greater the 
likelihood of an insanity defense," says Dis­
trict Attorney Cal Dunlap of Reno, Nev. In 
1977 an Indianapolis man named Anthony

Kiritsis strapped a shotgun to the head of 
the mortgage banker who planned to fore­
close on Kirilsis’s rcal-estatc project. It was 
a scene flashed on television screens across 
the nation. Kiritsis was found not guilty of 
kidnapping by reason of insanity, and today 
he remains in the hospital ward of the Indi­
ana State Reformatory at Pendleton. In an 
in ternet last week Kiritsis said he regards 
himself us a "political prisoner."

Even when a defendant seems ccrtifiably 
insane, juries are often reluctant to acquit, 
particularly if the crime is a heinous one, A 
few years ago Houston police arrested 16- 
year-old Calvin Hopkins for killing a 92- 
ycar-old woman. Hopkins obviously had 
problems His mother dressed him in her 
clothes and insisted that he kiss the walls of

their house. H e had a record of cruelty to 
animals. On the last day of the trial he wore 
lipstick and rouge to  court. But the jury 
found him sane and convicted him; he was 
sentenced to 40 years in prison. In a more 
macabre case, Sacramento’s "vampire kill­
er," Richard Chase, murdered six people in 
the winter of 1977 and drank the blood of 
several of his victims. "H e was as far out as 
you can get," says Ronald M arkman, a fo­
rensic psychiatrist in Los Angeles. Never­
theless. a ju ry  found Chase sane and sen­
tenced him 10 death (he later committed 
suicide in San Quentin). “Juries do not tend 
to buy insanity in multiple-murder cases," 
says Markma: “They do in cases that do 
not involve social outrage. For killing a wife 
and kids, insanity may be okay. But not for 
killing a dozen neighbors.” As John Gaff­
ney, a Boston attorney, says: "A  lot of truly 
insane people have been convicted. The ju ­
ries see that these nuts have killed. They’re 
afraid that the’ will get out and kill again."

Incom petent; Adding to 
those fears are the "dcin- 
stitutionalization” policies of 
.he nation's mental hospitals. 
Twenty years ago, before the 
widespread use of psychotropic 
drugs, the criminal insane were 
usually incompetent to stand 
t rial; they werelocked upfor life 
in mental institutions. But in 
1*772 the Supreme Court ruled 
that defendants found incom­
petent to stand trial because 
of mental illness could not be 
held interminably; the rule of 
thumb now is to try or release 
these patients within eighteen 
months. At the same time civil 
libertarians won court judg­
ments that freed nondangerous 
patients who weren’t receiving 
treatment. The difficulty, says 
Dr. Stanley Porinow, president 
of the American Academy of 
Psychiatry and the Law, is 
that "wr don’t have very good 
data on which to predict 
dangerousness."

In some states the combina­
tion of new law and new thera­

peutic practice set mental patients free too 
quickly for the public's taste. During the 
1970s in Michigan, 124 of 223 criminal 
insane defendants were released after a 60- 
day hospital stay. Inevitably, the revolving 
door occasionally lends to tragedy. In G eor­
gia a Savannah man was twice released from 
hospitals after two Junes found him insane. 
After he was sprung the last time, he walked 
into a hotel lounge and killed his wife and 
two bystanders.

As a result of cases like that, New York 
now insists that a judge approve the release 
of all criminul insane patients from mental 
hospitals; and consequently, patients there 
spend about as much time in hospitals as 
comparable felons do in prison. O ther 
states have gone much further, culling into

Nineteenth-century cartoon: The slick jo in  the sick
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question the premise that only people who 
commit crimes with "blameworthy minds" 
can be punished. Michigan, Indiana, Illi­
nois and Georgia, for instance, have come 
up with a new verdict: “guilty but mentally 
ill." Typically, a judge sentences a defend­
ant found guilty but mentally ill exactly as 
he does a sane defendant found guilty of the 
same ofTense. The intent is for a convict to 
start out his term in a hospital and be 
transferred to a pris \  Tier treatment. In 
one Michigan study, nowever, more than 
75 percent of convicts went straight to 
prison and received no treatment. Most of 
the others had only an occasional visit 
from a co rections-departmeni psychia­
trist. “Guilty but mentally ill is a fraud and 
a sham,” says Bruce Ennis, former national 
legal director o f the ACLU, and now a 
lawyer in private practice, “i t  has no

consequence other than straight guilty.”
Idaho has taken the boldest step against 

the insanity defense, wiping it off the state’s 
statutes, effective July 1. The new law does 
not ban all evidence of mental illness. A 
defendant can still argue he was so sick that 
heliterally didn't know what he wasdoing— 
that he thought he was squeezing lemons 
while he was strangling someone. But this is 
a far more stringent test than "the capacity 
to appreciate,"and Idaho has thus ruh d out 
arcane psychiatric debates over what a. 
tutes mental illness. Chicago’s P 
Morris supports Idaho’s approach 
insanity defense is witches and wan.,,.. 
ritual and liturgy,” he says. Morris argues 
that the only proper issues in a case like 
Hinckley’s are whether the defendant in­
tended to shoot someone, and ."hat kind of 
treatment heshould get.

Even in California, traditionally one of 
the states most sympathetic to using psy­

chiatrists in court, the defense has run into 
trouble. Since the 1950s California has al­
lowed a plea of “diminished capacity," a 
variation of the insanity defense that comes 
into play if the defendant lacks the ability 
to “ meaningfully premeditate the crime.” 
A defendant who makes his case does not 
go free, but he is convicted of a lesser 
offens-— manslaughter instead of murder. 
Popu' jupport for diminished capacity 
*"«r . jly dented in 1979 when it became 

as "the Twinkie defense." At his 
'ling San Francisco Mayor 

ne nnd city supervisor Har- 
iVhite argued that ltis men- 

.ties... been impaired by a steady 
. : r junk fcou. After the jury found him 
guihy of manslaughter, angry crowds dam­
aged San Francisco’s city hall. Last session 
the California Slate Legislature thought it 
had repealed the rule. But prosecutors say 
the poorly worded new statute has only

The Case for the Victim
As expert witnesses debate John Hinckley’s sanity in a Wash­

ington courtroom, psychiatrist Willard fiavlin will follow the 
testimony from a safe distance in his Hastings, N.Y., office. 
Gaylin, who refuses to testify in criminal cuses, has nothing but 
contempt for the current use of the insanity defense. “It has been 
degraded to a point of professional embarrassment," he writes in 
a book to be published next week.*

Gaylin makes his case by telling the harrowing story of one 
crime and punishment. In the early morning hours of July 7, 
1977, Richard Herrin killed his college girlfriend, Bonnie Joan 
Garland, while she was asleep at her parents’ home in Scarsdalc, 
N.Y. Richard and Bonnie were students at Yale: he had been 
recruited from the Los Angeles 
barrio; she wus the product of a 
fashionable education at the 
Madeira School in Virginia.
They were lovers for three 
years, but when Bonnie want­
ed more freedom, Richard 
bludgeoned her with a claw 
hammer until her head, he said,
"broke open like a watermel­
on." Smeared with Bonnie’s 
blood, Herrin turned himself in 
to a priest and then to the po­
lice. The Roman Catholiccom- 
mutiiiy at Yale immediately 
rallied around him with fina< 
cial and legal assistance. H ti 
rin, who pleaded not guilty by
reason of insanity, was convicted of manslaughter performed 
under extreme emotional duress. A judge sentenced him to 
prison for u minimum of eight years.

Gaylin’s account is partly u story of how the criminal "usurps 
the compassion that is justly his victim’s due." Except in the 
Garland family, he writes, “ more tears have since been shed for 
the killer than for his victim." The iook also explores the uneasy 
alliance between law and psychiatry. The trouble, Gaylin says, is 
that each discipline has its own peculiar—and conflicting—field 
of vision. The law rests on die notion of freechoice and individu-

lony Molk>— t»
Garland, H errin : 'Certain crimes demand public censut r ’

•S.Ttuiiff. J/6..Vr

al responsibility. But m odem  psychiatry is the province of 
determinism. "All acts—healthy, sick or not-sure-which— 
share one property," writes Gaylin. "They are predetermined.” 

Gaylin has little use for most psychiatrists who serve as 
expert witnesses. “If you drew up a list of the 50, 100 or 10,000 
most prominent psychiatrists in the country,” he said in an 
interview, “ the doctors that lawyers use would not be on the 
list." Too many of these witnesses become advocates, he says, 
and that means abandoning their proper roles. “To be a physi­
cian and advocate, to see ambiguity everywhere and feel com­
mitted to [express] certitude will inevitably undermine the 
integrity of (the witness] and confound the purposes of jus­
tice," he concludes. To make matters worse, lawyers vary 
widely in their abilities to use a psychiatrist skillfully. Al 
Herrin’s trial, Gaylin writes, the prosecutor was so concerned

with rebutting the insanity 
plea that he overlooked testi­
mony from one of his own wit­
nesses that while Herrin was 
extremely disturbed at the 
time of the killing, he was not 
ill enough to be absolved of 
responsibility for it. The jury 
didn’t miss the point; it used 
that diagnosis to find Herrin 
guilt' of manslaughter.

Blame: Gaylin did not con­
sider that verdict inappropri­
ate, and he remains convinced 
of the no .J  for an insanity de­
fense to "excuse those truly 
not responsible." But he wor­
ries that, in H errin’s case, the 

perception of the verdict was Unac.eptable and dangerous. To 
much of the public, it wus just another cxumple of a criininul 
beating the system. Enough of those, Gaylin fears, and the 
sysietn will collapse. The blame lies not just with wnyward 
courts. Gaylin also attacks intellectuals who, he believes, have 
devalued punishment in their preoccupation with the rights of 
the individual. "Certain crime? demand public censure," he 
writes. "The state must tell the Garlands, their friends and 
those of us who are parents of daughters that it abhors that 
which was done." Sometimes, in short, righteousness demands 
punishment.
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JoHn Storey—S*n f renctico Chrome*
White in custody: The 'Twinkie'defense
tion or the defense. For Herrin's defense 
Litman used a Yale psychiatrist whose 
name was not well known to him. “The first 
questions 1 ask [the prosecution expert],” he 
says, "are ’H o"’ often have you testified?
And for which side?’ I can destroy a pros­
ecution psychiatrist by bringing out that he 
testifies only for prosecutic cases."

The insanity defense is not without its 
ironies, as an acquittal of Hinckley would 
graphically demonstrate. If the jury found 
him not guilty by reason of insanity, he 
would most likely be committed toSt. Eliza­
beth’s Hospital in Washington. Once he was 
there, his attorneys could ask that he be 
released because he was no longer mentally 
ill or dangerous. As proof they could cite the 
testimony of the protecution’s experts at the 
trial. To keep Hinckley institutionalized, 
government lawyers would be in the 
anomalous position o f having to disown 
their own witnesses and turn instead to the 
defense's expens who swore that Hinckley 
was mentally ill.

Compassion: In large degree, the future 
of the insanity defense may rest on the out­
come of the Hinckley case. An acquittal 
would undoubtedly spur new efl'ons for 
change and abolition; many would find it 
unthinkable for a Presidential assailant to ■
go unpunished. But if  the public perceived j
that Hinckley w'us convicted despite over- j
whelming evidence o f  illness, the defense j!
would be widely viewed as inadequate to |
protect the very people who need it. Either 
result would be a blow to the insanity-de- 
fense concept—a development that legal 
scholars would deplore. For, as New York 
forensic psychologist Thomas Litwnck sug­
gests, that legal tradition is one of the justice 
system’s reminders that compassion and 
mercy are high values in American society.

A R IC  PRESS with D IA N E  CAMPER in W whing lon .
M A R T IN  KAS1NDORF in U s  Angclr., PEGGY 

CLAUSEN in Ne* Y ork , SYLVESTER MONROE 
in Chicago, D A N IE L  SHAPIRO  in Houston and 

JOHN TAYLOR in Boston

Gunman Kiritsis: A ‘politicalprisoner?

further confused the issue. Voters in Cali­
fornia will have a chance to clarify the 
matter on June 8. One proposition on the 
primary ballot is a victim’s bill of rights 
that would abolish the diminished-capacity 
defense.

The case of M aine’s David Fleming illus­
trates the tangled nature of deciding who is 
sane and who isn’t. In 1974 Fleming was 
judged not guilty by reason of insanity for 
shooting to death his girlfriend and their 
child. Fleming had no previous history of 
mental illness, but defense psychiatrists 
showed him to be a paranoid schizophrenic, 
and he was sent to the Bangor Mental Health 
Institute. Fleming escaped twice from the 
hospital; he was captured each time, and he 
has since been convicted for the escapes and 
sentenced to serve five years in prison when 
he gets out of the hospital, where he has been 
committed indefinitely. But if Fleming is 
insane, how can he be convicted of the es­
capes, since guilt implies sanity? The an­
swer, says James Erwin, Maine’s assistant 
attorney general, is that Fleming’s criminal 
conduct—his two escapes—has nothing to 
do with his mental disease. Erwin uses an­
other case to illustrate his point. “ Say a man 
murders his wife, then, fleeing from the 
scene, murders a policeman. He can be 
found insane for the first killing, but sane for 
the second, for the second killing is not 
directly connected to hismcntal disease.”

Boost: For all the criticism directed 
against the insanity defense, the great 
weight of scholarly opinion favors its reten­
tion. It recently received a boost from a 
preliminary report by an American Bar As­
sociation panel now reviewing the issue. 
The committee, which voted to retain the 
defense, rejected such new schemes as guilty 
but mentally ill. "The defense of mental 
disability has been a traditional one in every 
society for as long as we can remember," 
says Terence F. MacCarthy, chairman of 
the insanity-defense task force. “Tradition­

D«vkJ Ha rnv—Neworid
Berkowitz: Juries don't like mass murderers
ally, crime involves some element of blame­
worthiness, and we’re not going to hold 
people responsible for a crime if they don’t 
have this blameworthiness."

Richard J. Bonnie, director of the Insti­
tute of Law, Psychiatry and Public Policy 
at the University of Virginia and a support­
er of the insanity defense, nevertheless 
thinks minor modifications are in order, 
He would stop acquitting persons who 
claim to have been “compelled" toward 
crime. "The risks are greatest when the 
experts and the jury are asked to speculate 
whether the defendant had the capacity to 
‘control’ himself," says Bonnie. "Many 
crimes are committed by persons who arc 
not acting ‘normally’ . . .  but that is not 
what the law means, or should me; n by 
insanity."

Others want to limit the role of expert 
witnesses at trials. Some psychiatrists for 
the defense see insanity wherever they look, 
and juries tend to forget that psychiatry is as 
much an art as a science. "Psychiatric testi­
mony is so unreliable and open for sale to 
the highest bidder that it’s a national scun- 
dal," says Stanford University law Prof. 
John Kaplan. Jack Litman, the New York 
attorney who defended Richard Herrin in 
Bonnie Garland’s case (box), says he is care­
ful not to use expert witnesses who have 
become identified with either the prosecu-
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— ""proposed r e v i s i o n s  for C S S B  535 (Jud) am: r LcA*~*t* **<~+

- >  (I) R e p l a c e  Sec. 5 w i t h  f o l l o w i n g  l a n g u a g e :

* Sec. 5. AS 1 1 . 4 6 . 2 0 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  

t o  r ead:

(c) U n l a w f u l  u s e  o f  t h e  e n t e r t a i n m e n t  s e r v i c e s  l i s t e d  in 

A S  1 1 . 8 1 . 9 0 0 ( b ) (50) is a c l a s s  A  m i s d e m e a n o r .

*>(II) In Sec. 6  a d d  the w o r d  " c o m m e r c i a l "  b e f o r e  " t e l e c o m m u n i c a t i o n s " :

* Sec. 6 . AS 1 1 . 4 6 . 4 8 2 ( a )  is a m e n d e d  by  a d d i n g  a n e w  p a r a g r a p h  

t o  r e a d :

s a l e ,  l e a s e ,  o r  tr a d e ,  any d e v i c e  d e s i g n e d  to i n t e r c e p t  c a b l e ,  

m i c r o w a v e ,  s u b s c r i p t i o n ,  o r  pay t e l e v i s i o n ,  o r  a n y  o t h e r  c o m m e r c i a l  

t e l e c o m m u n i c a t i o n s  s e r v i c e ,  w i t h  i n t e n t  to d e f r a u d  a n o t h e r  o f  the 

l a w f u l  c h a r g e s  for the s e r v i c e .

t- (ill) In Sec. 7 s u b s t i t u t e  the w o r d s  " e l e c t r o m a g n e t i c  s i g n a l s "  

f o r  the w o r d s  " s a t e l l i t e  t e l e c o m m u n i c a t i o n s " :

* Sec. 7. AS 1 1 . 4 6 . 4 8 2  is a m e n d e d  b y  a d d i n g  a n e w  p a r a g r a p h  

to r e a d :

(c) N o t w i t h s t a n d i n g  the p r o v i s i o n s  o f  (a) o f  t h i s  s e c t i o n ,  

it is l a w f u l  f o r  a p e r s o n  to s e l l  a d e v i c e  f o r  t h e  i n t e r c e p t i o n  

o f  e l e c t r o m a g n e t i c  s i g n a l s  if t h e  i n t e r c e p t i o n  is n o t  f o r  c o m m e r c i a l  

a d v a n t a g e  o r  is n o t  i n t e n d e d  to d e f r a u d  a c o m m e r c i a l  p r o v i d e r  o f  

a s e r v i c e  l ist e d  in AS 1 1 . 8 1 . 9 0 0 (b) ( 50).

(5 ) t h a t  p e r s o n  s e l l s ,  l e a s e s ,  t r a d e s ,  o r  o f f e r s  f o r



(IV) In Sec. 10 a d d  t h e  w o r d  " c o m m e r c i a l "  to t h e  p r o p o s e d  n e w  

l a n g u a g e :

* Sec. 10. A S  11. 81..900 (b) (50) is a m e n d e d  t o  r e a d :

(50) " s e r v i c e s "  i n c l u d e s  labor, p r o f e s s i o n a l  s e r v i c e s

t r a n s p o r t a t i o n ,  t e l e p h o n e  o r  o t h e r  c o m m u n i c a t i o n s  s e r v i c e ,  

e n t e r t a i n m e n t  i n c lu d i n g  c a b l e ,  m i c r o w a v e ,  s u b s c r i p t i o n  o r  p a y  

t e l e v i s i o n  o r  a n y  o t h e r  c o m m e r c i a 1_ t e l e c o m m u n i c a t i o n s  s e r v i c e , 

the s u p p l y i n g  of food, l o d g i n g ,  o r  o t h e r  a c c o m m o d a t i o n s  in  h o t e l  

r e s t a u r a n t s ,  o r  e l s e w h e r e ,  a d m i s s i o n s  to e x h i b i t i o n s ,  a n d  t h e

s u p p l y i n g  o f  e q u i p m e n t  f o r  use;



DRAFT
Law

* Sec. p .  A S  1 2 . 4 5 . 0 8 5  is a m e n d e d  to read:

A S  1 2 . 4 5 . 0 8 5 .  M E N T A L  I L L N E S S  N E G A T I N G  C U L P A B L E  M E N T A L  STATE. (a) 

E v i d e n c e  that t h e  d e f e n d a n t  s u f f e r e d  f r o m  a m e n t a l  i l l n e s s  is a d m i s s i b l e  

w h e n e v e r  it is r e l e v a n t  to p r o v e  that the d e f e n d a n t  did o r  did n o t  h a v e  

a c u l p a b l e  m e n t a l  s t a t e  w h i c h  is a n  e l e m e n t  of the crime. H o wever, 

e v i d e n c e  o f  m e n t a l  i l l n e s s  w h i c h  t ends to n e g a t e  a c u l p a b l e  m e n t a l  s t a t e  

is not a d m i s s i b l e  u n l e s s  the d e f e n d a n t ,  w i t h i n  10 d a y s  of  e n t e r i n g  his 

plea, or at s u c h  l a t e r  time as the c o u r t  m a y  f o r  g o o d  c a u s e  permit,

f i les a w r i t t e n  n o t i c e  of his in t e n t  to r e l y  on  t h a t  defense.

(b) W h e n  ' h e  t r i e r  of fact f i n d s  that all o t h e r  e l e m e n t s  of  the 

c r i m e  h a v e  b e e n  p r o v e d  but, us a r e s u l t  of a m e n t a l  i l lness, there is a

r e a s o n a b l e  d o u b t  as to the e x i s t e n c e  o f  a c u l p a b l e  m e n t a l  s tate w h i c h  is

a n  e l e m e n t  of t h e  crime, it s hall e n t e r  a v e r d i c t  so  s pecifying. A 

d e f e n d a n t  a c q u i t t e d  u n d e r  this s u b s e c t i o n ,  a n d  n o t  f o u n d  g u i l t y  of a 

l e s s e r  i n c l u d e d  o f f e n s e ,  shall a u t o m a t i c a l l y  b e  c o n s i d e r e d  as if he h a d  

b e e n  a c q u i t t e d  u n d e r  AS 12.45.080. T h e  d e f e n d a n t  is then subject tc 

the p r o v i s i o n s  o f  A S  12.45.090.

(c) If a v e r d i c t  of not g u i l t y  is r e a c h e d  u n d e r  (b) of this s e c t i o n  

the t r i e r  o f  f a c t  s h a . ^  also c o n s i d e r  w h e t h e r  the d e f e n d a n t  is g u i l t y  of

a n y  l e s s e r  i n c l u d e d  offense. If the d e f e n d a n t  is c o n v i c t e d  of a l e s s e r

i n c l u d e d  o f f e n s e ,  the d e f e n d a n t  shall, be s e n t e n c e d  for that o f f e n s e  and 

s h a l l  a u t o m a t i c a l l y  be c o n s i d e r e d  g u i l t y  b u t  m e n t a l l y  ill u n d e r  AS  12.- 

45.080. U p o n  c o m p l e t i o n  of a s e n t e n c e  for a l e s s e r  i n c l u d e d  offense, a 

h e a r i n g  shall b e  h e l d  u n d e r  AS 1 2 . 4 5 . 0 9 0 ( c )  to d e t e r m i n e  the n e c e s s i t y

of f u r t h e r  c o m m i t m e n t  o f  the d e f e n d a n t ,  b a s e d  o n  t h e  a c q u i t t a l  for the

g r e a t e r  c h a r g e  u n d e r  (b) of this section. If the d e f e n d a n t  is c o m m i t t e d

u n d e r  A S  1 2 . 4 5 . 0 9 0 ( c ) ,  he is s u b j e c t  to t h e  p r o v i s i o n s  of A S  12. 4 5 . 0 9 0 ( d )

(j).

(d) As u s e d  in this section, " m e n t a l  i l l n e s s "  has the m e a n i n g

a s c r i b e d  to it in A S  12.45.081.



Law bars defendant s- 
of mental illness]plea

ByQUANEKENYON ^
The Associated Press

BOISE, Idaho — Gov. John 
Evans signed into law Friday , 
a bill eliminating the plea of 
mental illness as a defense in 
criminal cases. . - •  •

The bill, which according 
to its sponsors is the first 
such legislation enacted in the 
nation since the 1930s, was 
passed by the Legislature last 
week. ; ; * ,

Evans signed the bill w ith­
out comment. The state Men- 

: ta l Health Association had 
! been urginjg the governor^ to 
t veto the legislation, claiming 
i it d idn’t  ■ adequately protect 
• the rights of the mentally ill. - ‘
{.' . “This bill should help sort ;v  

out the  frustrations jpeople • •

have had about defendant* 
using mental illness as a do -; > 
fense," said Attorney General'
David Lercy, who prepared  
the bill. “And I think it w iD ,;%  
better protect the rights^ 
the mentally ill in c r im ing  
matters.”- .  •- 
. The law, which'takes,effedt_;*v 
July 1, says mental illness 
defect may not be used as ̂  £
defense in criminal cases.' 
stead, a  Trial would be h e l d - ^ ^ g  
on guilt o r  innocenoe.

■ - If a defendant is found; • • 
guilty, the judge would constf  \\'.V 
der m ental illness in se it ,  
tencing. The law says a judge 
may order psychiatric exa 
nation to determine if ®

re­

determine
j - Y-

See Back Page, IDAHO*
•- J4-* '  ' M

■ v; Idaho bans use of mental illnesŝ  pleads?
) f~ Continued from Page A-l

fendant is capable of under­
standing the trial and to aid 
in his defense.

Leroy said three states in 
the 1930s outlawed mental ill­
ness as a defense in criminal 
cases, but each law was over­
turned by the courts.

“ Those w ere  s im p lis t ic  
laws. I believe we have fully 
protected the basic principles 
of fairness, the right to con­
front an accuser and for ti 
defendant to participate ful­
ly," Leroy said.

Both House and' Senate in 
the Idaho Legislature passed 

i the bill overwhelmingly. " I t ’s 
our chance to do some pi­
oneering in an area where 
everyone agrees we need 
some reform," said sponsor 
Rep. Gary Montgomery, R: 
Boise.

! An opponent of the bill, j  

I Rep. Pam Bengson, said it 
• should not also apply to men­

tally ill people who commit 
non-violent crimes. " I ’m all 
for law and order, but I really 
question whether this might 
be going too far,” said Beng­
son, R-Boise.

The bill says that if a

person convicted of a crime is 
ordered to undergo treatment 
for mental illness, he o r  she 
still would have to serve the 
rest of a prison te rm ' after 
t rea tm e n t ,  h u t  would get 
credit for the time in a mental 
health facility. \



JAYS. HAMMOND. GOVERNOR

D E P T . O F H E A L T H  AM * S O C IA L  S E R V IC E S
OFFICE OF THE COMMISSIONER

POUCH H 01
JUNEAU. ALASKA  99811

PHON^: 6 5 _ 3 o 3 0

DOCUMENT NO. 142-82

April 13, 1982

The H o n o r a b l e  Ramona L . B a rn e s  
R e p r e s e n t a t i v e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P ou ch V
J u n e a u , AK 998 1 1

D e a r R e p r e s p . n t a t i v e  B a r n e s :

We w i s h  t o  h r i n g  t o  y o u r  a t t e n t i o n  an i n c o n s i s t e n c y  i n  t h e  A l a s k a  S t a t e  
S t a t u t e s  w h i c h  d i r e c t l y  im p a c t s  t h e  o p e r a t i o n  o f  o u r  D e p a r tm e n t .

The A l a s k a  S t a t e  L e g i s l a t u r e  i n  1978 p a s s e d  a s u b s t a n t i a l  r e v i s i o n  o f  
t h e  c r i m i n a l  c o d e  i n  t h e  A l a s k a  S t a t u t e s .  A t  t h a t  t im e ,  t h e  p e n a l t i e s  
f o r  f r a u d  i n  p u b l i c  a s s i s t a n c e  p r o b le m s  w e re  n o t  s p e c i f i c a l l y  a d d r e s s e d  
s i n c e  t h e y  w e re  c o n t a i n e d  i n  T i t l e  47 (W e l f a re , S o c i a l  S e r v i c e s ,  and 
I n s t i t u t i o n s ) ,  r a t h e r  t h a n  i n  T i t l e  1 1  ( C r im i n a l Code).

The p e n a l t i e s  f o r  f r a u d  i n  p u b l i c  a s s i s t a n c e  p r o g r a m s  i n  T i t l e  47 do n o t 
m a tc h  t h o s e  f o r  f r a u d  i n  s i m i l a r  f i n a n c i a l  t r a n s a c t i o n s  c o n t a i n e d  i n  
T i t l e  1 1 .  F o r e x a m p le ,  f r a u d  o f  $500 o f  p u b l i c  a s s i s t a n c e  b e n e f i t s  i n  
T i t l e  47 h a s a m is d em e a n o r p e n a l t y  w h i l e  s i m i l a r  b e h a v i o r  c o v e r e d  u n d e r  
T i t l e  11 w o u ld  be c a t e g o r i z e d  a s  a f e l o n y .  We b e l i e v e  t h i s  t o  be 
i n e q u i t a b l e  nnd h a v e  e n c l o s e d  d r a f t e d  la n g u a g e  t o  c o r r e c t  t h a t  
d e f i c i e n c y .  The e n c l o s e d  d r a f t  b i l l  r e p e a l s  t h e  c u r r e n t  p e n a l t i e s  i n  
T i t l e  47 t o  p e r m i t  t h e s e  f r a u d u l e n t  a c t s  i n  p u b l i c  a s s i s t a n c e  p r o g r a m s  
t o  bo a d d r e s s e d  u n d e r  t h e  T i t l e  11 p r o v i s i o n s .

i
We a n t i c i p a t e  no a d d i t i o n a l  c o s t  t o  t h e  d e p a r l 'm c n t , i n c l u d i n g  o u r  
D i v i s i o n  o f  A d u l t  C o r r e c t i o n s ,  i f  t h i s  b i l l  w e re  p a s s e d  i n t o  la w . We 
w o u ld  w e lc om e t h e  o p p o r t u n i t y  t o  d i s c u s s  t h i s  f u r t h e r  w i t h  y o u , i f  y o u  
l ia v e  a d d i t i o n a l  q u e s t i o n s  o r  comm en ts .

We a p p r e c i a t e  y o u r  i n t e r e s t  i n  t h i s  m a t t e r .

S i n c e r e l y

H e le n  D. B e i r n c  
C om m is s io n e r

K n c l o s u r e

00-F3 8 LH



F ISCAL NOTE

I . REQUEST
B i l l / R e s o l u t i o n  Ho. Proposed Amendment t o  CSSB 535______________________
T i t l e  A n A c t  r e l a t i n g  t o  f r a u d  fc c o l l e c t i o n s  i n  P n h l  i n  A g g t  P r o g r a m s  
R e q u e s t e d  b y  r n m in i c c in n m - 1 c H f f i r p ________________________ D a te  I * e b r u a r v  1 1  . 1 9 8 2

I I .  F ISCAL DETA IL
A g e n c y  A f f e c t e d  H e a l t h  & S o c i a l  S e r v i c e s ______________________________
P ro g r a m  C a t e g o r y  A f f e c t e d  O f f e n d e r  C o n f i n e m e n t  I n  1 ' o r m a T i  o r  fc .S i ipe r v i s i n n
BRU, P ro g r am , O r Subp rog ram(s) A f f e c t e d  A d u l t  C o n f i n e m e n t ' . ______________
(No te : I f  m o re t h a n  one b u d g e t c om p o n e n t i s  a f f e c t e d ,  s e p a r a t e  l i n e - i t e m  

am ou n ts a n d  f u n d i n g  f o r  e a c h c om p o n e n t i n  t h e  a n a l y s i s  s e c t i o n . )

EXPENDITURES (Thousands o f  D o l l a r s )

THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES
200 TRAVEL
.300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL ** ** ** ** ** **

FUNDING (Thousands o f  D o l l a r s )

GENERAL FUND
FEDERAL FUNDS
OTHER ( S p e c i f y  S ou rce)

POSIT IONS

FULL TIME 
PART TIME 
TEMPORARY

•

I I I .  ANALYSIS (See F i s c a l  N o te  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  I I I )

S t a t i s t  i cuil in f o r m ation f u r n i s h e d  by the F r a u d  I n v e s t i g a t i o n  
S e c t i o n ,  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  s h o w s  an a v e r a g e  
of four c a s e s  p e r  y e a r  o v e r  the last three y e a r s  of w e l f a r e  f r aud 
r e f e r r e d  to the D i s t r i c t  A t t o r n e y ' s  O f f i c e  for p r o s e c u t i o n .  T h e s e  
cases, for the m o s t  part, w o u l d  fall into the C l a s s  C felony a n d  
C l a s s  A m i s d e m e a n o r  c l a s s i f i c a t i o n s .  T h e s e  c a s e s  are g e n e r a l l y  first 
o f f e n s e s .  T h e r e f o r e ,  there w o u l d  b o  l i t t l e  .jail time served, b a s e d  
on h i s t o r i c a l  data, a n d  this c o u l d  b e  a b s o r b e d  by the D i v i s i o n  o f  
A d u 1 I CorrecI i o n s .

It c a n n o t  be p r e d i c t e d  w h e t h e r  o r  not the m o r e  r e s t r i c t i v e  
l i m i t s  for f e l o n y  o f f e n s e s  w o u l d  r e s u l t  in a g r e a t e r  n u m b e r  of c a s e s  
r e f e r r e d  to the D i s t r i c t  A t t o r n e y  for p r o s e c u t i o n

IV . DATE F e b r u a r y  1) . 1D S2 PREPARED BY Ihnyf r  C . b a n  g o
AGENCY P i vis j. iii of  A d u l L  Correcl-i.t.m-s.

O r i g i n a l :  L e g i s l a t i v e  F in a n c e  PHONE ■i(>.)-.l.i7(->_____________
c c :  B u d g e t an d Managemen t

P r im e  S p o n s o r ( F i r s t  L e g i s l a t o r  Named)
33-001 (Rev. 12/81)



Preliminary Results

of

Survey of 50 State 

Fraud in Public Assistance 

Programs Statutes

I. States Responding to Survey - 26

Alabama

Arizona

Arkansas

Connecticut

Del aware

Georgia

llawa i i

Idaho

Kansas

Maryland

Massachusetts

Michigan

Minnesota

Missouri

Nebraska

Nevada

*A1so, District of Columbia responded to the inquiry.

II. Dollar Threshhold at Which Felony Penalties for Fraud in Public Assistance 

Programs are Established.

Over $100 - 6 states (Arizona, Arkansas, Kansis, Nevada, New Hampshire,

New Mexico)

Over $150 - 3 states (Idaho, Missouri, Minnesota)

Over $200 - 2 states (Hawaii, South Dakota)

Over $300 - 1 state (Maryland)
I

Over $500 - 5 states (Georgia, Michigan, West Virginia, Wisconsin, Nebraska) 

Felony and amount listed - 2 states (Oregon - provider fraud, Virginia)

Summary

Total with Felony = 19

Total with no Felony

Penalties = 3

No Information = 4

New Hampshire 

New Mexico 

North Carolina 

North Dakota 

South Carolina 

South Dakota 

Virginia 

West Virginia 

Wi scons in 

Wyoming



Interesting Provisions in Statute.

A. Alabama uses its state general misappropriations of public funds 

to prosecute fraud cases in public assistance. Some states have 

a fraud in public assistance statutes fraud program in lieu of 

specific fraud statutes for each assistance program. If states 

chose to highlight programs in its fraud statutes, Food Stamps 

and Medicaid are the programs most often highlighted. Specific 

Medicaid issues addressed included:

1. Suspension of providers,

2. Cancelling of provider agreements with individual or facility

up to 5 years,

3. Bribes and kickbacks,
4. Failure to provide department with later received payments

from third parties,

5. Submitting false claims.

B. Some states have stricter penalties for counterfeiting food coupons

or II) material. Other states provide strict penalties to providers

or public assistance workers convicted of fraud or misappropriation 

of pub]ic funds.

C. Most state statutes provide for full restitution. Some additionally

charge the individual penalties ranging from 2 to 3 times the amount

of the monies misappropriated plus an interest charge ranging from 

555 per year to 1 1/2% per month.

D. Connecticut provides for a general state subrogation statute 

applying for claims paid by state, not just medical assistance 

ones. Hawaii's subrogate statute covers Doth medical and burial 

claims paid by the state.

li. Nevada has in statute a rebuttal provision that if overpayment 

occurred due to client error on three or more occasions, fraud 

ex ists.

F. Michigan and Wisconsin statutes address, fraud in certification of

facilities for Medicaid payment process’ to cover situations where

the administrator gave material false statements in order to

qualify for facility certification.

Other Issues to Consider i) Drafting a fraud in Public Assistance 

Sta Lute.

A. fraudulent conveyance ol property to qualify lor aid.

11. Recovery of payments from responsible relatives or individual's estate.

C. Access to records (especially confidential medical records) needed

to prosecute fraud cases and how to handle cases if provider fails 

to keep adequate records. (In one state, this is a felony if provider 

tried to obstruct fraud investigation by destroying or not keeping 

adequate records.)



Misappropriation of public assistance by staff is in some states a 

felony or minimum grounds for immediate dismissal of the employee.

At least one state requires staff to report possible fraud incidents 

to supervisors and penalties (loss of job or prosecution) may result 

for the employee's failure to comply.

Requirement for notification of change in status for public assistance 

programs is in some states a misdemeanor, in others it may be a 

felony depending on how much aid received as result.

Procedures for administrative fraud hearings (similar to Fair 

Hearing) as a preliminary procedure to court action.



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

F ISCAL NOTE

I . REQUEST
B i l l / R e s o l u t i o n  N o . ________
T i t l e  A*1 A c t  r e l a t i n g  t o  t h e  i n s a n i t y  d e t e n s e 1

SB 898

R e q u e s t e d  b y  House J u d i c i a r y D a te  Mav 15 . 1982

I I .  F ISCAL DETA IL
A g e n c y  A f f e c t e d  H e a l t h  and S o c i a l  S e r v i c e s
P ro g r am  C a t e g o r y  A f f e c t e d  O f f e n d e r  C o n f i n e m e n t .  R e f o rm a t i o n  & S u p e r v i s i o n 
BRU, P ro g ram , O r Subp rog ram(s) A f f e c t e d  A d u l t  C o r r e c t i o n s
(No te : I f  m o re t h a n  one b u d g e t c om p o n e n t i s  a f f e c t e d ,  s e p a r a t e  l i n e - i t e m  

am ou n ts a n d  f u n d i n g  f o r  e a c h  c om p o n e n t i n  t h e  a n a l y s i s  s e c t i o n . )

EXPENDITURES (Thousands o f  D o l l a r s )

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL

FY 82 FY 83 FY 84 FY 85 FY 86

627 .6 1 , i i i .  j 1 , 2 3 1 . 8 1 , 3 1 8 . 1
1 1 . 7 2 1 .8 23.8 25 .9

248 .1 463 .7 505.4
40 .6 92.7 1 0 1 . 0 1 1 0 . 1

FY 87

t ;t t o 73"
28.2

600. 5 
120.0

937>0 1 ,7 2 9 .5  1 , 8 6 2 .0  2 ,0 0 5 .0  2 , 1 5 9 .0

FUNDING (Thousands o f  D o l l a r s )

GENERAL FUND
FEDERAL FUNDS
OTHER ( S p e c i f y  S ou rce)

937 .0 1 .729 .5 1 .8 6 2 .0 2 .0 0 5 .0 2 . 1 5 9 .0

POSIT IONS

FULL T IME 2 A 24 24 24 24
PART TIME
TEMPORARY

I I I .  ANALYSIS (See F i s c a l  N o te  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  I I I )

A. Assumptions

1, All persons with mental illnesses who also are charged with criminal 

offenses are being housed either at Alaska Psychiatric Institute or 

within one of the state's correctional centers. Therefore, no 

additional beds will be needed if this legislation is enacted.

?. . Persons in pre-trial status requiring psychiatric evaluation and 

observation be placed at the Anchorage Pre-trial Facility. The 

anticipated opening date is .January 1 , 1983, therefore, seven month 

funding is identified for this program component, allowing for facility 

familiarization and training. This will be a 36 bedjiental health 

unit as an integral program within this facility.

TV. DATE M‘»y 20, 1982_________Pr EPARED BY R o ge r C . L y f g e
AGENCY D i v i s i on o f  Adi i f f  Cor

O r i g i n a l :  L e g i s l a t i v e  F in a n c e  PHONE 463-3376______________
c c :  B u d g e t and Managemen t

P r im e  S p o n s o r ( F i r s t  L e g i s l a t o r  Named)
33-001 (Rev. .12/81)



Expendi tures

1. Personal Services

A total of 24 positions are required to implement this legislation.

The positions, are as follows:

Position Classification Number Requested

Forensic Psychiatrist R/28F + 5% 1

Mental Health Clinician III 1

(Clinical Psychologist) R/21

Mental Health Clinician II 1

(Social Worker) R/19

Activity Therapist R/14B 1

Psychiatric Nurse Sup. R/17 1

Registered Nurses I-111 R/14B 5

Correctional Officer R/13B 12

Clerk/Typist II R/7B 1

Secretary I R/10B  1

Total ' 24

Of the 24 positions, 7 are included in the FY 1983 budget request 

for Alaska Psychiatric Institute. These positions are:

Position Classification Number Requested

Correctional Officer II 6

Activity Therapist  1

Total 7

These positions will be transferei to the Anchorage Pre-trial Facility,

2. Travel

Travel funds are necessary to transport inmates to the treatment unit 

and, subsequently, to other facilities when they are classified to be 

ready for a general prison environment.

3. Contractual

Contractual funds are requested to provide psychiatric services to 

inmates found guilty but mentally ill. This will permit an average 

of 36 hours of psychiatric medical treatment per month in ^ach of the 

states correctional centers.



4. Commodi„,es

The majority of these costs are for pharmaceautical products to 

be used in the treatment program. Some office supplies are also 

included.

5. Equipment

Specialized medical equipment will be required for both program 

components. Equipment will also be needed for the new positions.

6. Inflation was considered to be constant over the period covered 

by the fiscal note, as follows:

Personal Services -7%

Other expenditure catagories -9%



'iiiE LEGISLATURE OK THE STATE OK ALASKA
TWELFTH LEGISLATURE

F ISCAL NOTE

I . REQUEST
n i l  l/ K u . s c j l u t i o n  No. SB898 _____________________________
Title"Ari_Act__r elaOng ~to"the insanity "defense..." 

R e q u e s t e d  b y ___________________________________________________ D a t e

I I .  F ISC A L D ETA IL
A g e n c y  A f f e c t e d -------------,Jea l th-S.-Soc-4«+-Ser-vic-es
P rogm!« C a t e g o r y  A r t e c I ec5_J-Jent a J J l e a l t b / D O _____
BRU, P ro g r a m , O r Subprograms) A if e c  t e <J _Alfl_s ka J 3 syxb i airj.c_lnS-ti-t-lJt e_____
(No te : I f  m o re  th->n one b u d g e t  c om p o n e n t i s  a f f e c t e d ,  s e p a r a t e  l i n e - i t e m  

am o u n ts  a n d  f u n d i n g  f o r  e a c h  c o m p o n e n t i n  t h e  a n a l y s i s  s e c t i o n . )

EXPENDITURES (Thousands c f  D o l l a r s )

••
FY 82. FY 83

TTCZTffr

FY 84

I M 3 . I I

FY 85

T M o ,  .61

FY 86

I m ^ S Jl

FY 87

|2_9a74l100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL’
400 COMMODITIES 
500 EQUIPMENT 
600 LAND f< STRUCTURES 
700 G.. ANTS, CLAIMS, ETC.

________________________ -

TOTAL
- 0 - ( J  3 2 . 8 )  ( 8 4 3 . 6 )  ( 8 6 0 . 6 )  ( 8 7 8 . 9 )  ( 2 9 8 . 4 )

FUNDING (Thousands o f  D o l l a r s )

GENERAL FUND 3 1  . "(132.8) (243.5) (260.8) - (278.9) - (298.4)".

FEDERAL i'IMI 8

OTHER (rucci fv IjMMf.t-)
----------------------- -------— ---------------------- ----------------------- ----------------------- ---------------—

‘ f

____ _______ _ -

) OSJ TTC'NS

l-'UI.L. T IME 
P/.i T T I L  K 
'j EIU'ORARY

- Q-  " ( / ) ( 7 ) " ( 7 ) (7) m

--------------------- .......... . . .  _  _ -----------------------
.

j  31 . ANAL VS IS  (See F i s c a l  H o le  Pi i -pa r a t i  on I n s t i n c t ,  i o n ,  S e c t i o n  I I I )

A. Assumptions

I. All persons with mental illnesses who also are charged with criminal 

offenses are heing housed either at Alaska Psychiatric Institute or 

within one ol the state's correctional centers. Therefore, no additional 

beds will he needed if this legislation is enacted.

I V .  DA I i 5 / 2 1 / 8 2

Oi ic jin a l : I • I .”
c c :  LniU|.;i ..'id n a y

)»•-.• «:if» Sj »m m ( j j 
.5 j-u O i v i - ::/;;;



* Fiscal Note SB898 5/21/82 -2-

9

2. Persons in pre-trial status requiring psychiatric evaluation and

observation will be placed at the Anchorage Pre-trial Facility. The 

anticipated opening date is January 1, 1983, therefore, seven months of 

funding are deleted from the API BRU to allow for transfer of

seven (7) positions to the Anchorage Pre-trial Facility for staffing 

of a 36 bed mental health unit within 'hat facility.

3. The Psychiatric security services now being provided at API will

be transferred along with these seven (7) positions.



THE LEGISLATURE Or THE STATE OF ALASKA
TWELFTH LEGISLATURE

F ISCAL NOTE

B i l l / R e s o l u t i o n  N o .  HCS for CSSB 535 (Judiciaty)________________________

T i t l e  "An Act relating to the criminal' laws of the State. ~

R e q u e s t e d  by House JudTciary _____________________ D a te  April 14, 1982

I I .  F ISC A L D ETA IL
A g e n c y  A f f e c t e d  Department of HealI t h  and Social Services__
P r o g r a m  C a t e g o r y  A f f e c t e d " Offender Confinement, KeTormaTfon, ~5 Supervision
BRU, P r o g r a m , O r S ubp ro g ram ( s) A f f e c t e d  Adult C o n f i n e m e n t ______
(N o te : I f  m o re  t h a n  one b u d g e t  c o m p o n e n t i s  a f f e c t e d ,  s e p a r a t e  l i r . e - i t e m  

am o u n ts  a n d  f u n d i n g  f o r  e a c h  c o m p o n e n t i n  t h e  a n a l y s i s  s e c t i o n . )

EXPENDITURES ( T h o u s a n d s o f  D o l l a r s )

FY 82 FY 83 FY 84 FY 85

”  ' 1 3 7 . 4 '

FY 86

~ T 4 7 T T r

FY 87

T?T4ffrB'100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND Ec STRUCTURES
700 GRANTS,CLA IMS ,ETC .

" T 5 7 7 ~
1 7 .T  

3 5 5  7 7
4 7 -1 ,1

14.4

___ 32.2_ 35,1 .

897.0 6 , 900.0
46.6

t o t a l  o * 897.0 6",900.0 184.0 197.8 3,342.5

FUNDING ( Tho u sa n d s o f  D o l l a r s )

GENERAL FUND
FEDERAL FUNDS
OTHER ( S p e c i f y  S o u rc e)

T T 897 . 0 " 6 .9 0 0 .0 18 4 .0 19 7 .8 3:342". 5

POS IT IONS

FULL T IME 0 0 0 T, 5 4 5 ‘ '
PART T IM F
TEMPORARY

I I I .  ANALYS IS (See F i s c a l  N o te  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  I I I )

A. Bad Space estimates:

An analysis of HCS for CSSB 535 (Judiciiry) indicates there would he 

a need lor an additional 113 Beds in the Alaska Correctional system 

if the hill were enacted. The following gives a section by section 

estimate for these increased bed needs.

I v . d a t e  Apri] _ 198^__

O r i g i n a l :  L e g i s l a t i v e  F i n a n c e  PHONE465-3376 
c c :  B u d g e t a n d  M anagem en t

P r im e  S p o n s o r  ( F i r s t  L e g i s l a t o r  Named) 
33-001 (Rev. 12/81)

PREPARED BY. __Ro f je r, j^ I anqe_
a g e n c y p u s s - p i v i s i u i u o . L M u  1 1. C o r r . e c t iO H i



Sections 1 and 2 : Multiple Deaths

It is estimated that multiple deaths from manslaughter (class A felony) 

or from criminal negligence (class C felony) will occur one or two times 

a year each. Therefore, we would expect to average 1 1/2 additional A- 

Felony convictions and 1 1/2 additional C-Felony convictions per year. 

The additional cumulative time served would be about 8 man years.

(1.5 x 4.5) + (1.5 x .82) = 7.98.

Section 4: Joyriding - Second Offense

It is estimated that there are likely to be between 90 and 100 joyriding 

convictions per year. Of these 1U% are estimated to be repeat offenders. 

For these 9 or 1U convicted offenders, the law would require sentencing 

as Class C felons. Therefore, these 9 or 10 would serve approximately 

162 additional days on the average (each). The aggregate impact would 

be about 1,539 added man days or slightly more than 4 man years.

Secti on _ U : Mol tiiple Offenses, Cnnsocuti ve Sentenc ir.g

Multiple charges are not rare. Currently prisoners are rarely sentenced 

to serve consecutive sentences for more than one offense. A recent sur­

vey of in-state offenders showed that among 451 convicted persons, 150 

or 33% were imprisoned on more than one charge or count. Of these, 48 

appealed to qualify for sentencing consecutively under the statute. A 

very few of these are now serving consecutive sentences, but the majority 

have received concurrent sentences. If these 48 could be considered 

representative of the number and type of multiple offender entering the 

system annually (which is by no means certain), then we can estimate the 

additional bed spaces needed to provide for the consecutive sentencing 

provision of this section. We expect to commit about 80 Class A felons 

per year. Of these, approximately 55 are first offenders and the re­

mainder are repeaters (25). Homicide convict ions! yield about 12 admis­

sions annually. A fiat 10% of all these admissions would suggest about 

9 convicted felons entering the system annually may be eligible for the 

consecutive sentencing practice. We may delete 2 or 3 of these as not 

having lead to any injury. Therefore, about 6 or 7 felons will be conse­

cutively sentenced for periods averaging approximately 6 years each, the 

current sentence for first time A felons using firearms in the commission 

of a crime. The consecutive provision will add 4.5 years of jail time 

per person. This produces approximately 30 additional man years of accumu­

lated jail service. -=



Section 13: First Offense Felony with F i rm

The inpact of this legislation will not be experienced for 4 1/2 years 

from the date of effect. At the present time, an average of 32 pers ns 

are convicted of first offense felonies with the use of a firearm, .ne 

current flat time sentence is 4 1/2 years. Under the proposed legislation, 

the fat time served would be six years. Therefore, the population of 

inmates for which the Division of Adult Corrections is responsible would 

increase by 48 persons in the fifth and sixth years that the increased 

length is in effect. The inclusion of manslaughter among the offenses 

identified will raise the number of affected sentences by about 10 cases 

per year. The additional 1 1/2 years of incarceration times 10 yields 

1_5 man years to be added to the 48 identified above. Therefore, the 

total impact of this section is estimated to be 63 beds.

Section 15: Prior Conviction within past 10 years

The addition of 3 years to the retroactive period during which a convicted 

offender is in jeopardy changes from 7 to 10 years the span of vulnerability. 

Since the frequency of recidivism is a monotonically decreasing function 

we believe that the effect of this provision will be moderate at most. Our

investigations have shown that more than 80% of repeat offenses occur during

the first three years after release. If the balance were uniformly spread 

over the remaining seven years then recidivism could occur in the last three 

years of a ten year period. Further, if the frequency declined uniformly 

to zero by the end of the tenth year (see sketch) then only about 1.8% of 

the recidivist population would remain to be convicted after the 7th year. 

This last value yields an estimated increase in second offender felony 

convictions of slightly less than 3 per year. These would be spread in a 

proportionate manner over all classes of felony offenses. The approximate 

average increase in time served would be about 4.8 years for Class A felons, 

1.85 years for Class B, and 1.05 years for Class C. If we had one each of

A , 13, C felons t lie ag gregate ina n ye a r increase wou l_d_ be approximately 7.7.

The aggregate total of increased bed space needs T s , therefore, 112.6

 ̂ (rounded up to 113).

B. Cost Estimates
i
»

1. Capital Expenditures

113 beds at an estimated cost of $69,000 per bed.

113 x $69,000 = $7,797,000 

13 requested in FY 1983 

100 requested in FY 1984

2. Operating Expenditures

The major impact of this legislation would not occur for approxi­

mately 4 years after its effective date. Therefore, most new 

positions are not requested until FY 1987.



The operating costs were developed using the Juneau Correctional 

Center budget as a model since their current bed capacity is 

very similar to the number of new beds required. This results 

in a new staff of 45 positions.

Five correctional officers to man one post plus some 

commodities (food, clothing, etc.) and contractual (medical) 

are identified beginning in FY 1985.



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

I . REQUEST

F IS C A L NOTE

B i l l / R e s o l u t i o n  N o . fi* 2 S  iT S ^T  (sTtJp/ ^ / ^ J y j
T i t l e  / iu  / f ^ r  7? ~7?st;  /Cs-sjr  * ^  7?&  . "
R e q u e s t e d  __________________________ P a t ' /<?- '

I I .  F IS C A L D E T A IL  ' .
A g e n c y  A f f e c t e d  AVP^ r O/- y  c ______________ _____________
P r o g r a m  C a t e g o r y  A f f e c t e d /c&'-'h-ZsVrncisJ  -p'■U'Aszytf,g^J
BRU, P r o g r a m ,  O r S u b p ro g ram ( s)  A f f e c t e d  /fo v u r ’ &*->P t^ es^a^j-r- _
( N o te : I f  m a r e  t h a n  o n e  b u d g e t  c o m p o n e n t i s  a f f e c t e d ,  s e p a r a t e  l i n e - i t e m  

' a m o u n t s  a n d  f u n d i n g  f o r  e a c h  c o m p o n e n t i n  t h e  a n a l y s i s  s e c t i o n . )

EXPENDITURES ( T h o u s a n d s o f  D o l l a r s )

100 PERSONAL SERV ICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLA IMS ,ETC .

TOTAL

FY 82 FY 83 . FY 84

J E M S .
. . .  <?jT

FY 85

~ T T i& r f

FY- 86

~ 2 2 & e $ -

FY 87

Z  <-<-#. c
/£./ f7 .S~

Z 7 & 7 S J & A .: __ S s ^ C  1
& . ( , !
8 0 . 0

~L 7S7.«. T c ..o : ■' T & .

7, 7 t?7.o 2 ,7 /1 .1 I f f i u  3/o$.C> -T,

FUNDING ( T h o u s a n d s o f  D o l l a r s )

GENERAL FUND
FEDERAL FUNDS
OTHER ( S p e c i f y  S o u rc e)

.* 7 1 3 .L A /S lil

________________ ________________

POS IT IONS

FU LL T IM E W o ~ O — . _ 4rjT. . f i r . - .... .& S T  _
PART T IM E •

TEMPORARY
* _ , ■ . -1 ■

I I I .  ANALYS IS (Sec F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  I I I )

I V .  DATE/^/£/«4 ________PREPARED BY _____
AGENCY / ) / / .

O r i g i n a l :  L e g i s l a t i v e  F i n a n c e  P?10NE ^ S 7 ’C,__________ .
c c :  B u d g e t  a n d  M a n a g em e n t

P r im e  S p o n s o r  ( F i r s t  L e g i s l a t o r  Named)
.33-001 (Rev. 12/81)
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F ISCAL NOTE

I .  REQUEST
E i l l / R e s o l u t i o n  No. H o u s e CS f o r  CS f o r  S e n a te  B i l l  327 ( J u d i c i a r y )
T i t l e  bn A c t  R e l a t i n g  t o  P a r o l e  o f  O f f e n d e r s :  C o n t i n u i n g  t h e  P a r o l e  B o a r d
R e q u e s t e d  b y  S e n a t o r  P a r r ______________________________________ D a te  A p r i l  1 6 ,  19R2

I I .  F ISCAL DETA IL
A g e n c y  A f f e c t e d  D e p a r tm e n t o f  H e a l t h  & S o c i a l  S e r v i c e s ________________________
P r o g r a m  C a t e g o r y  A f f e c t e d  n f f p n d p r  Con f in p rT v^n t R p f r v n r rw H n n  & S n p p r v i  g i n n
BRU, P r o g r a m , O r S ubp rog ram( s) A f f e c t e d  P a r o l e  B o a r d _____________ I___________
(N o te : I f  m o re t h a n  one b u d g e t  c om p o n e n t i s  a f f e c t e d ,  s e p a r a t e  l i n e - i t e m  

am o u n ts  and f u n d i n g  f o r  e a c h  c om p o n e n t i n  t h e  a n a l y s i s  s e c t i o n . )

EXPENDITURES (Thousands o f  D o l l a r s )

THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FY 82 FY 83 FY 84 FY 85 FY 8 6

1 0 0 PERSONAL SERVICES
2 0 0 TRAVEL 6.5 4.1 R. 4 5.1
300 CONTRACTUAL 1.3 - 0 - 1.5 - 0 -
400 COMMODITIES -n- -n- -n- -n-
500 EQUIPMENT

LAND & STRUCTURES
-n- -n- -n- -n-

600 - 0 - - 0 - - 0 - -n-
700 GRANTS,CLAIMS,ETC.
800 COMPENSATION 49.0 40,4 49.0 . 48.4

TOTAL
56.8 52.5 58.9 53.5

.-1CLQ
JLJL
- - Q - .
.-n-

4Q .n

6 0 .7

FUNDING (Thousands o f  D o l l a r s )

GENERAL FUND 56 R 57 5 5R Q 59 S 60 7
FEDERAL FUNDS
OTHER ( S p e c i f y  S ou rce)

POSIT IONS

NO NEW POSIT IONS
FULL TIME -0- -n- t

PART T IME -n- -n-
TEMPORARY -0- -0-

I I I .  ANALYS IS (See F i s c a l  N o te  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  I I I )

S e e A t t a c h e d  S h e e t

IV . DATE A p r i l  16 , 1982___________PREPARED BY Sam ue l H. T r i v n H - \
AGENCY______ H S .S . P a r o l e  FVn .n rd

O r i g i n a l :  L e g i s l a t i v e  F i n a n c e  PHONE_________465-33R4___________
c c :  B u d g e t a n d M anagem en t

P r im e  S p o n s o r ( F i r s t  L e g i s l a t o r  Named)
3.1-001 (Rev. 12/81)



Section .050, Compensation
The bill would provide payment to the Board members for any day they - 

are conducting business, including the reading of files, handling Board 

business by phone, as well as hearings.

Beading reports-assume 225 cases/year x 3/4 hours per file = 23 "member 

days". Guess 23 days x 2,5 members x  $100 = 5.8
\

Phone log shows average of 30 calls/quarter to the office x 4 quarters/ 

year = 1 2 0  calls for handling appeals, requests for special hearings, 

mandatory release conditions, etc. x $ 1 0 0  - 1 2 . 0

Pay full days compensation for tho.se days holding preliminary hearings, 

1/2 day parole hearings, etc., now being paid @ $50 per day. Guess 35 

mamber days x $50 = 1.8
JI976

Also, the bill increases the compensation iOi Board nembers from $100 to 

$150 per day. Current budget shows 257 per diem days x $50 increase =
12.8

Increase a ) , b ) , & c) alone to $150 per day x 213 days =
10.7 

Total 43.1

Section .080, Responsibilities
Funds for teleconferencing of hearings to adopt regulation, advertise 

hearings, have staff travel to hearings to establish regulations in the 

Alaska Administrative Code. Budget every other year. Four member days 

compensation 0 $150 per day.

Contractual 1.3
Transportation 1.0
Per Diem ]. (1
Compensation . 6

Total 3.9

Section .J HO, Change in Conditions
Anticipate 5 parolees will reepjest a hearing pursuant: to this Sectdon 

resulting in 5 teleconference hearings by tlirbe Board members @ $150.

Transjjortation 1.6
Per Diem 1.3
Compensation 2.3

Total 5.2

Section .280, Revocation Hearings
The "clear and convincing evidence" test will result in a representative 

from the District Attorney's office presenting some of the cases for the 

Division of Corrections, as is done in many probation revocation cases 
now. Assume District Attorneys will be present in 1/4 of the cases (7) 
which will result in a doubling in the length of the hearing time in 
those cases resulting in 4 additional "board days per year" x 5 members 
x $150.

Per Diem 1.6
Compensation 3.0

Total 4 . 6

Assumption for FY-84 Through FY-87
a) Travel = 15% m  FY-84 and FY-85; 10% thereafter.
b) Contractual = 8 %



F ISCAL MOTE

THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

I . REQUEST
E i 1 1 / R e s o l u t i o n  Ho. H ouse CS f o r  CS f o r  S e n a te  E i l l  No. 327 ( J u d i c i a r y 1) 
T i t l e  "An A c t r e l a t i o n  f n  p n r o l p  o f  o f  f  p n H p r q . . . .____________________________
R e q u e s t e d  b y  S e n a t o r  P a r r -Da t e— M a rc h - 8  ,-.19.8 2

I I .  F ISC A L D ETA IL 
A g e n c y  A f f e c t e d _ ■ H e a l t h  n n d  S n r i a L - S m f i r p ' i
P r o g r a m  C a t e g o r y  A f f e c t e d  O f f e n d e r  C o n f i  pp^-n r . R r ' n m i r i P f :  A S im p n n c i ' n r
BRU, P r o g r a m , O r S ubp rog ram( s) A f f e c t e d — A d ^ . r- X c r . f i r u - x . a t___ P-rpbat i o n
(No te : I f  m o re  t h a n  one b u d g e t c om p o n e n t i s  a f f e c t e d ,  s e p a r a t e  l i n e - i t e m  

am o u n ts  a n d f u n d i n g  f o r  e a c h  c om p o n e n t i n  t h e  a n a l y s i s  s e c t i o n . )

EXPENDITURES ( Thou sands o f  D o l l a r s ) !

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND * STRUCTURES
700 GRANTS,CLA IMS,ETC.

TOTAL - 0- - 0 - - 0 - - 0- - 0 -

FY 82 FY 83 FY - 84 
0

FY 85 FY 86 FY 87

- 0-

FUNDING (Thou sa n d s o f  D o l l a r s )

GENERAL FUND
FEDERAL FUNDS
OTHER ( S p e c i f y  S ou rc e)

-0- -0- -0- -O- -n- -n-

POSIT IONS

FULL T IN E  
PART T IME 
TEMPORARY

-0 - -0 - - 0 - - 0 - - 0 - - 0 -

I I I .  ANALYS IS (See F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  I I I )

T he c h a n g e s  i n c o r p o r a t e d  i n t o  C om m i t t e e  S u b s t i t u t e  f o r  S e n a t e  B i l l  
N o . 327 ( H E S S )  h a v e  rem o v e d  t h e  f i s c a l  im p a c t  w h i c h  w o u l d  h a v e  b e e n  
e x p e r i e n c e d  w i t h  e n a c tm e n t o f  t h e  o r i g i n a l  b i l l .

I t  h a s  b o o n  a s sum ed t h a t  a l l  p a r o l e e s  w i l l  c o o p e r a t e  w i t h  t h e  
p r o b a t i o n  o f f i c e r s  and w a iv e  a f o r m a l  h e a r i n g  w hen a c h a n g e  o f  
p a r o l e  c o n d i t i o n  i s  c o n s i d e r e d  n e c e s s a r y  b y  D e p a r tm e n t  s t a f f .  T he 
a l t e r n a t i v e  f o r  a p a r o l e e  i s  t o  be i n c a r c e r a t e d  f o r  t h e  p e r i o d  u n t i l  
t h e  h e a r i n g  c o u l d  be s c h e d u l e d .

I V .  DATE M a r c h  9, 1982 PREPARED BY R o g e r  C . L a n g e
AGENCY D i v i s i o n  o f  Adult- Co

O r i g i n a l :  L e g i s l a t i v e  F in a n c e  PHONE /.64-3376________________
c c :  B u d g e t a n d M anagem en t

P r im e  S p o n s o r ( F i r s t  L e g i s l a t o r  Named)
33-001 (Rev. 12/81)

r r f / r i n n <-.
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PLEASE NOTE: THE FOLLOWING PAGES WERE TREATED 

AS A UNIT IN THE ORIGINAL DOCUMENT



% - ( VISH ECU
February 24, 1982

Gordon Evans, Esquire 

ELY, GUESS & RUDD 

Menden Hall Building, Suite A 

Juneau, Alaska 99801

Dear Gordon:

In connection with your theft-of-service lobbying efforts on our be­

half, let me respond to Senator Parr's concerns over theft of service 

language presently included in S.B. 535.

First of all, let me assure that theft of service is a significant

problem to all subscription television operators nationwide. The issue 

is not one of technology but rather of opporcunists taking illegal 

advantage of outmoded legislation that provides toally inadequate reme­

dies for legitimate operators such as ourselves. The enclosed trade 

journal articles illustrate the current situation very graphically.

Here in Anchorage, VISIONS offers a single channel, 24-hour per day 

selection of proprietory programming via a microwave frequency not 

receivable on any television set without the benefit of specialized 

operator supplied receiving equipment (i.e., antenna plus electronic

components). Our service is intended for and available to only those

individuals desiring it. They sign a subscription agreement with us, 

pay an installation charge and thereafter a monthly fee to cover the 

costs of programming and antenna equipment rental and maintenance.

(Our receiving equipment always remains r c  property and we are respon­

sible for repairing it at all times without additional cost to our 

subscriber).

MDS receiving equipment is single purpose in nature. That is, it is 

capable of receiving only the single microwave frequency authorized 

by the FCC for our service in Anchorage and, in turn, converts that 

microwave frequency to a signal watchable on a normal television set. 

(Here in Anchorage we convert to Channel 6.)

Our problem, in the main, stems from out-of-state individuals or com­
panies who illegally manufacture receiving equipment capable of receiv­

ing our service and then sell it in Alaska and elsewhere on the pretext 

of saving money by avoiding paying the monthly fee. Typically, these 

out-of-state manufacturers solicit in-state TV repair shops, electronic 

stores or the like to be their local distributors. While many local

•'/ j l L’ Pari: B’vd.
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firms refuse to participate in offering a product whose sale the’y know 
will harm us, some of the less scrupulous ones take advantage of the 
opportunity to make some extra, easy profits. In almost all cases, 
such salpc are made surreptitiously either by word-of-mouth, obsccure 
class-.,.- ,.ds in Penny-Saver type publications or the like. In tthe 
rare case when such sales are advertised overtly, specific mention 
of our service is avoided. (See samples enclosed.)

Our ability to combat such sales is limited. While during the past 
two years we have been successful in one civil litigation against: a 
local dealer selling pirate antennas, we have been unable to get simi­
lar results from either the District Attorney's or U.S. Attorneyr's 
office as far as a criminal action is concerned. While there is federal 
theft of service legislation on the books, the local U.S. Attorney 
has, to date, been reluctant to allocate the manpower to pursue t:his 
type of offense. While the District Attorney's office has been moire 
sympathetic to our problem, it has grave concerns about the broatiiness 
of the existing state statute (A.S. 11.46.482). In its one effort!: to 
date at a criminal prosecution, the State's case was dismissed pr-ior 
to ever reaching trial on the merits. At this stage, the District: Attor­
ney is only willing to make another attempt if they can rely on at more 
adequately worded statute: to wit, the language presently proposed 
in S.B. 535 (and which was drafted in cooperation with the Attorrney 
General1s office).

The bottom line for us is that after more than two years worth o f  ef­
fort in combatting theft of service and the expenditure of a substan­
tial amount of money on attorney fees, lobbying costs, etc., we hiave 
very little to show for it. I recognize that simply having a stronger 
criminal statute will not by itself solve our problem. More to thie 
point, we really don't want to pursue the individual pirate aritenina 
purchaser who, in many cases, may not fully realize he is doing some­
thing wrong. But the benefit to us of a criminal conviction againist a 
dealer is the ability to publicize that event and, thereby, educate the 
public that it is not only immoral but also illegal to receive ouir 
service without paying for it. Mos^- citizens will, I believe, oncee they 
understand this fact ignore enticements for illegal purchases. Arnd for 
those who don't, at least we will have a viable means for pursuimg our 
remedies. It should be obvious that in this case there is no substitute 
for criminal sanction. Civil litigation is not only time consumimg and 
expensive, but if successful, it normally results in nothing mone than 
an injunction against further sales, which injunction may or may not be 
enforceable.
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Typical arguments against the legislation we are supporting are, in 
my opinion, totally without merit. One argument suggests that the prop­
er solution to our problem isn't better criminal legislation but rather 
the "scrambling" of our signal; i.e., making it harder to steal. Put­
ting aside the enormous cost and difficulty for us to scramble (we 
have 11,500 receiving units already installed in Anchorage, all of 
which would have to be changed cut if we were to "scramble" our 
signal), it is my my feeling that our signal is already "scrambled". As 

■ft noted above we transmit on a microwave frequency not receivable on a 
normal television set. Furthermore, I fail to understand why the cost 
of scrambling should be borne by our legitimate subscribers (as it 
would, of course, have to be) to defeat the illegal efforts of a few.

' In addition, what level of sophistication in scrambling does one imple- 
^  ) ment? If pirate manufacturers can duplicate our microwave technology,
* J why might 'hey not also duplicate (and thereby defeat) any scrainbling/- 

\ de-scrambling capability we employ?

Another argument often voiced against legislation is that innocent 
individuals may be unintentionally harmed. In other words, while our 
microwave frequency is not intended for unauthorized public use, others 
are (e.g., ham radio frequencies). Therefore, an individual might inad­
vertently tune to our frequency and violate the law. While this is 
in part accurate, it belies reality. There are audio services transmit­
ted on microwave frequencies intended for the use of the general pub­
lic, but there are no video services intended for such use. (Broadcast 
television operates on non-microwave fr ̂ jencies.) Therefore, an inno­
cent user would normally be incapable of receiving our video signal. 
More significantly, all of the illicit microwave receivers we have 
ever encountered are capable of receiving only our microwave frequency. 
(See enclosed technical report on pirate antennas sold in Spokane, 
Washington.) The reason for this is simple: it costs less to manu­
facture them this way and the only potential customers are those desir­
ing to get pay-TV for free.

One legitimate concern that has been voiced is the impact S.B. 535 as 
presently worded would have on private earth station owners. While 
many satellite signals are not intended for the public, some are and, 
therefort, use of an earth station which has a multi-purpose function 
(and is, therefore, different from MDS receiving'equipment) should 
not be labeled as inherently illegal. I believe by now you have, in 
cooperation with our FCC counsel, drafted alternative language that 
exempts private earth station usage from any criminal liability.

In closing, let me emphasize what should be obvious. Theft of service 
threatens the very life blood of our business. Through physical audits 
that we have conducted in Anchorage, we estimate that we are currently 
losing $40,000 per month in revenue from use of illegal antennas. Left
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unchecked, it would be only a matter of time before such loss of reven­
ue could put us completely out of business to the detriment of our 
legal and illegal viewers alike.

More to the point, there is a significant moral issue involved that 
is sometimes overlooked. We are a legitimate business and good cor­
porate citizen. Our business is no different from any other in that 
to the extent we incur costs in fighting or lose revenue to sellers 
and users of pirate equipment, we are harmed and our subscribers are 
harmed. This is neither fair nor right.

We will continue to mobilize all of our resources against service theft 
because we have no other choice. Our continued existence depends upon 
it. All we are seeking in the enactment of S.B. 535 is the opportunity 
to make use of a very effective weapon in the battle.

-ROtiert J. Gould

RJG/kj

Encs.
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In an. unusual interview with. MULTICAST editors, a self-admitted pirate 
distributor made it easy to see why bootleg manufacturers and middlemen pose 
such a persistent and elusive threat to MDS operators, and why they take the 
risks they do.. “* • - ••• ■ — • --

Identifying himself as a principal in Microtronics, a NY-based dis­
tributor of microwave- equipment, this man conceded that his tactics are typical- 
"Come in quickly, make a bundle,, and keep moving," he said.

Until several months ago, he reports, he was content with a cash-and- 
carry business that saw him sell 350-400 units per week to dozens of retailers 
in New York City-

But, he said, last month seemed like a good time to make a more aggress­
ive attack, "so I started advertising full-bore in newspapers. Retailers love 
it, since I pay for all the ads, and include their 3tore names, with phone 
numbers and addresses."

Identifying up to eight stores in each recent New York Post display 
ad, Microtronics reportedly boosted its volume by 200Z. Antennas were "sale 
priced" at $144.-95. The retailers paid approximately $130/unit.

Now, six. weeks later, all but two of the participating stores claim 
to have ceased all sale.3 of pirate gear, citing legal reprisals from HB0 soon 
after the ads appeared. Each businessman insists he was unaware his actions 

I were illegal, having received repeated, assurances from Microtronics that the 
deal was above-board.

"Of ron-se we tell them it’s not illegal," the distributor admits.
"We explain that as long as HBO's name isn't used anywhere in the ad,, they're 
not suggesting anything improper. Whatever the customer wants to do with his 
antenna is his business."

And the pirate indicated that he wouldn't be around to see what the
customer did with his antenna. "Newspaper advertising is often a sign that a
pirate is preparing to pull out of a market. The ads draw attention to the. 
retailers, but they also move goods quickly,"’he said. "Once legal hassles 
3tart, tha store owner can only complain. I've' already made my profit, and 
I'll move if I have to.

"At some poire," the pirate.continued, "the retailer simply becomes 
expendable. It usually occurs when a city is reaching saturation,, and selling 
more units begins to present more risk. New York is a good example. There 
mu it be 20,000-25,000 illegal antennas in the city already, but the pace won't
continue.. It makes more sense to find an easier city.

(continued on next page)
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PIRATE1 TN'lEkVlbW (continued from P.. 1) '

"Any pirate.must operate with a simple strategy," he added. "We keep 
our profile low and our liquidity high.

"Each, m arket requires a different approach, and it's best to operate 
simultaneously in. several cities, so inventory can be moved quickly and easily. I. 
don't like to keep more than 150-200 units on hand at a time."

When asked about his motives,, the pirate points to profit. "The margins- 
are just too good to pass up," he said. "I can buy equipment at $75-$80 per. unit,,
and sell it.... at nearly double, without any tax worries."

"I didn’t create the market, I just give it what it wants," the pirate 
argues. "As long as customers think they're being clever instead of criminal by 
buying illegal hardware, I'll have a business."

ANTI-PIRACY LEGISLATION MOVES FORWARD

In Washington, efforts to stop operations such as Microtronics looked 
as though they might run. off the track toward early consideration last week.

Now,, the anti-piracy bill is apparently back on the rails.
The bill, of vital importance to the pirate-beleaguered pay TV users 

of MDS , would set civil and criminal, penalties for violating Section 605 of the 
Communications Act,, which forbids unauthorized signal interception.

Things were chugging along toward a hearing, scheduled, for 11/12 when
the Sony Betamax decision, came down from San Francisco in late October.

That ruling by the U.S. Court of Appeals for the Ninth Circuit held 
makers— and technically even users— of home videorecorders liable for copy­
right payments when recording movies and other shows off TV.

The decision, a victory for program producers, will be appeale'’, 
but it stirred concern, at the Motion Picture Assn. of America about a possible 
"Betamax amendment" to allow a homa-use exemption to the anti-piracy bill.

The hearing was postponed, but .the National Assn. of MDS Service Cos., 
fearing the bill could become hostage to a final outcome of the Betamax case, 
mounted a rescue mission to Capitol 13111.

NAMSCO operatives met with bill cosponsors Rep. Timothy Wirth (D-CO) 
and Rep. Henry Waxman (D-CA) ,. pointing fit that while NAMSCO didn't downplay 
MPAA's. concern, it didnrt seem to belong * ’.th pay TV legislation.

r key staffer later said Betamax m s  a separate matter that probably 
should gii before the House Judiciary Committee, and that there w,;s "no way"
It would-be Included in the anti-piracy bill (H.R. 4727).

After that the Communications Subcommittee, chaired by Wirth, re­
scheduled the hearing for 11/17..

A  session to mark up (put in final recommended form) the bill and 
send it to Che Full Commerce Committee is expected t ) fllow soon afterward.

The bill provides for criminal penalties up- to $25,000 and a year in 
prison for the first offense, plus damages from civil suit up to $50,000.

The Communications. Subcommittee's majority staff also submitted its 
report last week on competition in the telecommunications industry.

The report found that although new technologies, including MDS, had 
emerged and made some mark, "there is still unequivocal dominance by broad­
cast television over other video technologies."

(continued on next page)



'Cable television has a  dirty little secret. 
Why p a y  fo r  w hat y o u  can see fo r  free?

By Jonathan Greenberg

E
v e n  t h e  v ' e l l -o f f  lik e  getting 
something for nothing, and 
well-to-do dentist Sam W il­
liams is no exception. Williams in­

stalled his own microwave antenna 
on top of his St. Louis home to pick

up Showtime, a pay television service 
that costs subscribers S19 a month in 
his area, free of charge. Williams, 
whose name has been changed to pro­
tect his small act of piracy, made his 
antenna by soldering a coffee can 
filled with some simple circuitry into 
a sawed-off funnel.

Sam's tooftop, however, is a drop in 
the bucket. Expens estimate that 
same 10% of the 26 million U..">. 
htomes currently receiving cable or 
pay television are freeloading (see 
box). Pirates hijack signals with 
htomemade antennas that can be jer- 
ry-huilt with everything from alumi­
nium snow sleds to barbecue grills. 
They buy bootlegged conveners and 
bypass in-home decoder boxes, and 
they climb telephone poles to knock 
out security "traps."

Most signal thieves are probably 
otherwise law-abiding viewers who 
don't like to pay up to S30 a month for 
their home entenainment. Some are 
also electronics buffs. For the latter, 
gening cable television for free is as 
much fun as picking up Timbuktu on 
a ham radio. In January Radio Electron­
ics published a story about wiring up a 
cable decoder, and its newsstand sales 
jumped by 40%, to 93,000.

L.ke most crime, cable piracy is 
maie widespread in urban areas. In­
dustry insiders say that unauthorized 
tapis account for as much as 25% of all 
viewing in New York Ciry neighbor-

Beating the system
Video addicts willing to invest S5,000 in a satellite- 
receiving station get access to virtually unlimited pro­
gramming. Low-budget thievery is possible too. The 
simplest piracy technique involves buying an antenna 
in areas where pay television is distributed through 
multipoint distribution systems. Franchisees in these 
MDS areas install antennas in subscribers' homes, 
transmit the signal and collect monthly service fees. 
Local electronics stores, however, often sell the same 
antenna for S150 or so—less than the cost of an 
installation and six months' service.

In Phoenix, for example, now-famous Pirate Elec­
tronics sold-over SI million worth of illegal cable 
antennas before local MDS operators forced it to close. 
Now, an industry executive estimates that one out of 
six viewers there owns his own antenna. But that 
might be conservative. "Half the homes in my neigh­
borhood are getting cable, and I'm 
the only fool who's paying for it," 
says one local resident.

Not surpri- ugly, MDS systems 
aren't attrat ng large-scale inves­
tor attention. Cable franchise op­
erators, as opposed to MDS opera­
tors, now have two basic ap­
proaches to security: They filter 
out services such as HBO and 
Showtime with "traps," or they 
scramble signals, ; ’oviding de­
scrambler boxes fora monthly fee.

Trapping is the more popular 
control method—but not always 
the most effective. Franchise oper­
ators send all signals over the same 
cable and then place 4-inch cylin­
drical vrapson telephone polesout-

side subscribers' homes to filter out premium service. 
Such so-called negative: security costs roughly S 15 per 
household per t ap for parts and labor. Each premium 
service requires its own trap, and systems offering three, 
or four add-ons typical iy coior-code their traps. That 
means utility poles cam look like Christmas trees.

For subscribers who aren't scared of heights, it can 
also mean a free gift is; easy to reach. Just climb the 
pole* remove the crap- and presto: HBO is on your
screen, but not on your bill. System managers say that
aggravated homeowners who have had trouble remov­
ing the traps have attac/ked them with drills, hammers 
and even blowtorches. In some areas there are orga­
nized thieves to do the pole-climbing. The pros often 
provide replacement "dummy" traps that fool audit 
teams who do spot cheicks for piracy.

Then there arc descramblers. These in-home boxes, 
roiughly the size of a cigar box, arc 
prevalent in urban areas where 
thierc arc no telephone poles.
Suich suppliers as Oak Industries
and Scientific-Atlanta provide 
thus equipment at a cost of about 
S7I0 per unit. Even with tight dis­
tribution, however, there are 
leaiks, and bootleg black boxes 
trade for as much as S I00. Not a 
bad price, considering that HBO. 
now costs S15 a month in some 
markets. Cable executives report 
orlicr problems, too: Subscribers 
with a flair for electronics can 
override the scrambling by fine- 
tuming spare television sets or re- 
waring basic cable units to get 
exctra service for free.

Microwave antenna on sale in New York 
Prestol Free HBO.
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" T h is  th in g  i s  l i k e  a n  in f o r ­
m a t io n  w a r , w i t h  l o t s  o f  
r o o m  to  e s c a l a t e . B low  c a n  
th e  c a b le  i n d u s t r y  c o n ­
s t a n t l y  k e e p  a h e a d  o f  p e o ­
p l e ' s  a b i l i t y  t o  s t e a l ,  e s p e ­
c i a l l y  a s  t h e  v a l u e  o f  t h e  
s e r v i c e s  i n c r e a s e ?"

hoods where building superintendents 
"sell" cable hookups. High mobility 
brings addeo difficulties. If new occu­
pants move into a home with a live 
cable tap and don't notify the com­
pany, they can often receive service 
without charge. Then there's the 
problem of cable gear left: in vacant 
homes or apartments: It often disap­
pears quickly.

Cable operators are ambivalent 
about small-time living room larceny. 
"We pursue organized thieves aggres­
sively, but if it's just an individual 
customer stealing, we slap him on the 
wrist," says Dave MacDonald, group 
director for cable at the New York 
Times Co., which runs cable services 
in southern New Jersey serving 80,000 
customers. "Whar we really want is 
not to prosecute, but to get them to 
pay for service," explains John Lock- 
con, president of Warner Amex Cable.

However, certain abuses have the 
industry worried. In some areas, pole- 
climbing specialists such as telephone 
repairmen and former cable system 
employees travel door-to-door selling 
"lifetime free service," for between 
S50 and S I50. Such offenders can be 
prosecuted under section 605 of the 
Communications Act, which prohib­
its the theft of a cable signal. "It's 
kind of like dope—they want to get 
the supplier," says one communica­
tions attorney. The penalty is usually 
a fine, and court cases are being filed 
at the tate of one every two weeks. In 
addition, HBO won an important bat­
tle last month against a manufacturer 
of private antennas in New York, a 
decision that could have broad anti- 
theft implications.

Many cable executives believe that

new technology, through the use of 
two-way addressable converters, will 
lessen the pnoblem of piracy. Such 
units, s'milar.- to those Warner now 
uses at its Qtabe installation in Co­
lumbus, allow.- the operator periodical­
ly to monitor system use. instead of 
sending linermen to find freeloaders, a 
control center detects them directly.

The problem is that such address­
able converter don't come cheap. 
They cost roughly twice as much as 
the S60 or S70'i that conventional de­
scramblers sel3 for. And, like every 
electronic security system ever in­
vented, they still can be beaten by a 
smart thief. System operators, mean­
while, are slow to lay out money for 
today's lntipinacy systems. "Every­
one is anxiously waiting for better 
addressable technology," says [im 
Cottinghtm, vice president in charge 
of the 1.2 mdlioTi Time Inc. cable sub­
scribers. "This thing is like an infor­
mation war, w itii Iocs ol room to esca­
late," adds Clifcf Roth, a writer for 
Video magazine. "How can the cable 
industry constantly keep ahead of 
people's ability to steal its informa­
tion, especially as the value of the 
services increases?"

By and large, cable operators prefer 
not to talk abou.t the problem. Why 
publicize the possibilities? In an indus­
try growing by about 20% a yer r, who 
cares if a little ca sh slips between the 
c">.cks? And the day may be coming 
when cable carrit.s lots of advertising. 
When that day cairnes, even the non­
paying cablevie wcr becomes a 11 racti ve 
to advertisers anid thus a source of 
income. Still, the.- future is full of un- 
knev os for this lmstv your'^ industry, 
and iC) is one od those1.. aiiowiis. ■

Cable operator Dure MacDonald irill.> neutralized cable "train"
Uomcowncra a tta ck ed  the devices with drills, ham m ers and blow torches.
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(303) 795-2813
January 11, 1982

REPORT TO:

STERLING RECREATION ORGANIZATION 
ON PURCHASED 2 GHZ RECEIVING EQUIPMENT TESTING AND C O N C L U S I O N S

GENERAL

A 2 GHz microwave receiving equipment was tested by KARTECH,

INC. for reception of Multipoint Distribution Service (MDS) common 

carrier (2150-2156 MHz) and 2300-2450 MHz Amateur Radio b a n d  signals.

CONCLUSIONS

Tests performed with input signals at the MDS and A m a t e u r  

Radio frequencies indicated:

(1) The receiving system tuned the MDS signal in on a s t a n d ­
ard television set from Channel 2 to Channel 6 by u s i n g
the tuning control on the unit. This was proven i n  lab­
oratory tests and by watching "off-the-air" MDS.

(2) In laboratory tests, IIARTECH was able to tune in sig n a l s
between 2300 and 2334 MHz for output frequencies b e t w e e n  
Channels 2 and 6. No reception Wus possible from 2334 
MHz to 2450 MHz for output on a standard TV set. T h e r e -  . 
fore only 34 MHz of the total 150 MIIz Amateur Band could 
be tuned ?n.

(3) The receiving equipment [Local osciallator] tuning range 
was measured to be 4C MHz (from 2206-2246 MHz) so t h a t  
the total 150 MHz wide amateur radio band could not be 
tuned, in on any single TV channel, a reasonable d e s i g n  
requirement of an amate*. r radio receiver f^r r e c e p t i o n  
in this band.

HARTECH concludes that the 2 GHz (2000 MHz) microwave receiving 

equipment was designed for reception of the MDS band for o u t p u t  on 

a standard television set on channels 2 through 6.



UNIT IDENTIFICATION

The unit tested had the following components and markings:

Components Markings

Power Supply/Tuner Jan. 6, 1982 
Case #81-130 
Western Techtronics 
Colo. Spgs.
D.M.W.

Down-converter/Antenna-Illuminator

Parabo.lic Antenna

HARTECH added the initials J.W.H. In addition to the above 

components, theri were two cables supplied, one which connected 

the down-converter/antenna-illuminator to the power s u p p l y / t u n e r , 

and the other to connect the power suppl.y/tuner to a television 

set. It should be noted that the cable to the T V  set was terminat­

ed in a transformer from 7 5 ohms to a standard 300 ohm "twinlead" 

to connect to the antenna input.

TESTING SETUP

Because the down-converter and the antenna-illuminator (pri­

mary feed to receive the focused signal from the parabolic reflec­

tor) were fabricated into a sealed fiberglass tube, no direct c o n ­

nection could be made between a laboratory signal generator and the 

receiver input. Coupling from the signal generator was accomplished 

by using a small antenna at the signal generator. The test setup 

is shown below.



The spectrum analyzer frequency counter was calibrated in 

November, 1981. Quantitative amplitude data could not be t a k e n  

because direct connection could not be made to the d o w n - c o v e r t e r .

A strong signal could be obtained on the HP signal generator, up 

to zero dBm. A received signal from a typical MDS station is -50 

dBm. The amplitude was varied to extremes in all testing.

Before making conversion tests, the local osciallator f r e ­

quency range was checked by using the calibrated frequency m e t e r  

in the spectrum analyzer. This was done by checking the r a d i a t i o n  

from the down-converter detected at the fiberglass tube enclosure.

The oscillator funec from 2206 to 2246 MHz.

With the signal generator tuned to 2150 MHz, the MDS f r e q u e n ­

cy, the output of the down-converter (the resulting frequency from 

the mixing of the input frequency and the local osciallator) could 

be tuned from 56 to 96 MHz. These frequencies cover C h a n n e l s  2 to 6 

(see Appendix) on a atandard television set.

With the signal generator tuned eo 2300 MHz, the b o t t o m  of 

the amateur radio band, the output could be seen from 54 to 9*1 MHz 

as the tuning control was varied. The dowri-eonverter c o u l d  c o n ­

vert a 2300 MHz signal to any channel between 2 and 6. As the sig­

nal generator frequency was raised to 23 34 MHz, the c o n v e r t e r  out­

put was at the top of Channel 6, 88 MHz. As the frequency of 

the signal generator was raised toward 24 50 MHz, the top of the band, 

no output was detected.

Theoretically, amateur radio signals between 238C and 2450 MHz 

could be tuned in on Channels 7 to 13, 174 to 214 MHz; however,
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the output could not be detected. This was probably caused by 

tuned circuits at the output of the down-cohverter (usually tuned 

to channels 3 through 5). The response "roll-off" is u sually 

cuite great at the Channel 7 frequency of 174 MHz. T i e  figure 

below shows a typical response curve at the output of a d own-con­

verter.

Response

54 88 174 216 Outp u t
MU/. Frequency

The conclusion reached in laboratory testing is that the re­

ceiving system will receive MDS signals and the bottom 34 MHz of 

the 2300 to 2450 MHz Amateur Radio band with output on channels 

2 to 6 of a standard television set.

O FF-THE-AIR TESTS

The receiving equipment was connected as specified in the 

instruction sheet and an excellent MDS signal was picked up which 

could be tuned in on channels 2 to 6 on a standard television r e ­

ceiver.

TESTING PERFORMED AND REPORT WRITTEN BY

Q-)
. H A R T , P.E.



P.O. Box 88. Littleton, Colorado 80160

(303) 795-2813

SELECTED EXPERIENCE 

MICROWAVE AND TWO-WAY RADIO' SYSTEMS

1. 26 hops of multichannel common carrier microwave within one state 
in the 6 GHz common carrier band. Included completed technical 
portions and exhibits as required on the FCC Form 401*s.

2. Upgraded a problem CATV hop in the 6 GHz band for a client using
improved antenna characteristics and a GaAs FET amplifier.

3. The design, FCC forms, and supervision of a 12 GHz commercial micro­
wave system used by the banking industry.

4. The design, FCC documentation preparation, and installation super­
vision of a video television security system ir a large company.

5. Designed and documented (FCC Forms 401 and 4 02) numerous common carri­
er and commercial microwave systems in the 2, 6, & 12 GHz bands.

6. Feasibility study and design of a 12 hop 960 MHz system for security
purposes, voice and data channels for a state department of corrections
including economic/breakeven analysis utilizing LEAA matching funds.

7. Feasibility study and design of a 12 GHz microwave system for a 
hospital to communicate with outreach clinics including B/W and col­
or TV, voice channels, and EMS data communications. The job included

s: bility, design, and detailed specifications for procurement.

8. 15u MHz two-way radio interference study for a county which had five 
repeaters colocated. The study showed calculations and recommended 
equipments required to minimize the interference being experienced.

9. A Translator feasibility study for a resort area to import major TV 
stations from an urban, community 100 miles away. The study included
a survey, design generation, and cost estimate.

1 s

10. Measurements and a recommendation report at potential microwave radio 
sites within a half mile of a 1 megawatt radar. This was performed 
for a major common carrier company.

11. Designed and performed trouble-shooting on a coaxial TV security sys­
tem at a high level nuc.lear plant. Studied feasibility and reliabil­
ity of a microwave radio replacement system.

12. Design and FCC documentation, Form 34 6 ’s, for a TV multi-trans1 a tor 
system for a western state county. This included coverage patterns 
for some 13 translators.

13. Aided in the analysis of a military data communications system to 
solve high error rates in the communications link for transmitting
remote batch data at 4800 and 9600 baud.

14. Generated requirements and wrote specifications for data relaying 
radio equipments for a power company used for 300 sensor points.

6-80



APPENDIX

TELEVISION CHANNELS

TELEVISION CHANNEL VIDEO
CHANNEL FREQUENCY CARRIER
NUMBER (MHZ) .FREQUENCY

2 54-60 55.25 MHZ

3 60-66 61.25 MHZ

4 66-72 67.25 MHZ

5 7 6-8 2 77.25 MHZ

6 82-88 83.25 MHZ

7 174-180 175.25 MHZ

8 180-186 181.25 MHZ

9 186-192 187.25 MHZ

10 192-198 193.25 MHZ

11 198-204 199.25 MHZ

12 204-210 205.25 MHZ

13 210-216 211.25 MHZ

14 470-476
1

471.25 MHZ

1 15i 476-48 2 477.25 MHZ

[NOTE: (1) FREQUENCY BREAK BETWEEN CHANNELS
6 AND 7 WHERE THE BROADCAST FM BAND, 
AND TWO-WAY FREQUENCIES FOR MANY SER­
VICES ARE LOCATED: AND (2) FREQUENCY 
.BREAK BETWEEN CHANNELS 13 AND 14 
'WHERE MANY TWO-WAY RADIO & GOVERNMENT 
RADIO FREQUENCIES ARE LOCATED.]
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P.O. Box 88 .  L in lc tan ,  Colorado 80160  

(3031 795-2313

JAMES W. HART, P.E.
•

2*3B A , University of Chicago, 1963 
3 S E E , Cambridge, M A , 1951

Registered Professional Engineer. Member of the American 
Consulting Engineers Council. First Class FCC Radio T ele­
phony and Amateur Radio Licenses. Senior Member of IEEE; 
Member. Denver Section Executive Committee; IEEE represent­
ative to and Director of the Colorado Engineering Council 
('79&'80); Past Chairperson Denver APS Section. Chairman 
of the Judging Committee of the Colorado State Science Fair 
(*79&'80) and State Representative to the International 
Science and Engineering Fair ('79). Holder of two U.S. Pa­
tents. Taught accounting at local community college (State 
Credential ' 74) .

HARTECH, INC., Littleton, CO. President. Consulting E n ­
gineering Company. In charge of: Feasibility Studies - 
Engineering/Economics Options, Microwave anci Two-Way Radio 
System Planning, Antenna and Waveguide Design and Prototypes 
and Government Policy Studies. Clients are the Federal 
Government, Local and County Governments, Universities, CATV 
Companies, Hospitals, a Radio/TV Network, Manufacturing C o m ­
panies, and Other Consulting Companies. From 2-74 to 2-76, 
Hart was on leave of absence from HARTECH working on OTP 
policy'reseach within the U.S. Government. His technical 
and business analyses impacted U.S. policy in the areas of 
C A T V , Translators, VANS, Common Carriers, Data Transmission, 
and Satellite Carriers.

MSC, Golden, CO. Vice President. Successfully performed 
microwave system planning for Specialized Common Carrier 
and CATV clients.

I 4
ANDREW CORPORATION, Orland Park, I L . Director of Projects 
and Administration. Directed a $1.2 million budget for the 
development of profitable antenna and cable products. Was 
also responsible f r Corporate Q.C., Product Service, P r o ­
posal Preparation, and Technical Publications. Served as 
Secretary of the New Products Committee.

Dl'NASCAN CORPORATION, Chicago, IL. General Manager of the 
MARK PRODUCTS DIVISION {1 65& * 66). Successfully directed all 
design, production, and marketing activities of a highly 
profitable line of antenna and communications products. 
Generated SOP's for new product selection, development, pie- 
production processes while Director of Engineering'of the 
B&K DIVISION (’64). Manager of MARK microwave products ('63)

MOTOROLA, INC., Chicago, IL. In charge of design and admin­
istration of many military communications, radar and ECM 
equipment programs. On leave of absence from Motorola from 
1954-6 to serve as a radar and ECM instructor in the Army.
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P.O. Bo» 88 ,  G t l lH o n ,  Colorado 80160

(303) 795-2013

LIST OF TELECOMMUNICATIONS POLICY WORK PERFORMED BY J.W. HART, P . E .

1.0 S tudies Performed at HARTECH, INC:

a."Marketing Studies - An Economic Analysis of MDS Transm.ssion; and 
State of the Art of Millimeter Microwave Transmission", for a major 
national broadcasting network, July, 1980.

b."Report - Direct Broadcast Satellites, Service, Economic, and 
Marketing Factors" prepared with Browne, Bortz, and Coddington, 
for the National Association of Broadcasters, January, I98i.

c . "Broadband Communications in Rural I teas", Denver Research Insti­
tute (DR1), 11-73, under OTP Contract HARTECH performed all 
microwave technical and economic analyses.

d ."Microwave Transmission Handbook", 12-77. Made primary input 
contributributions on DoC Contract.

e. "Utilizatioi of Electronic Mess a Systems (EMS) Outside and 
Within the U.S. Postal System", o-7 6, OT/DoC Contract.

f."Wrote Technology Section of "Design Issues for Demonstration 
of Rural Special Delivery Projects Incorporating Telecommunica­
tions Technologies" under subcontract to D R I , 6-78. NSF Grant.

g. Made Technical Contributions to "Satellite Based Delivery of 
Continuing Education and Training Programs in Five User Communi­
ties", 3-78, DRI. Performed under N1E Contract.

h. Continuation of U.S.P.S. study program on EMS in paragraph (e) 
above expanding the competition in the public domain, 8-78.
NTIA/DoC Contract.

2. 0 Studies performed while employed by OT/PRD (DoC) Boulder, CO
(2-7^ to 2 *76) [PRE = Policy Research Estimate]:

a. "An Initial Look at VANS Breakeven Data", PRE, 6-74.

b ."A Survey of Non-Tariff Trade Barriers for Microwave and Two-Way 
Radio Equipment", PRE, 1-75.

c."Value Added Network Services, Marketing Characteristics", PRE, 5-7-’

d ."Comparison of Long Haul Microwave and Cable Facility Costs of 
A.T.&T. Long Lines", PRE, 8-75.

e."Urban CATV Distribution Plant - Part I: Current Cost and Technolo­
gy, PRE (Coauthored by Hart, Gray, Miller, & Ax), 4-76. Later 
Published as an OT Report.

f ."A .T .&T . Microwave and Cable Designations, PRE (Coauthored by 
Hart and Bolter), 6-74.
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P.O. Brin 88, Litlle lon, Colorado 80160

(3031 795-2813

SELECTED EXPERIENCE

1. MII30WAVE ANTENNAS

1.1 10 foot Cassagrain dish design for 4 GHz Ear±h Station.

1.2 Scalar Feed Design and Prototype for illuminating a 4/6 GHz 
Earth Station with equal E&H plane patterns over the frequen­
cy range. Design of specially shaped suorefHector for improved 
antenna efficiency of Cassagrain type antenna.

1.3 Dual polarized, wide bandwidth feedhorn de.-signs and prototypes 
including testing per the table below:

F quency Maximum VSWR Min imum Iso- Waveguide or
xJHz) at Each Port lation - Ports Input Flange

1.700-2.100 1. 07 3 3 Db 7/8" EIA
1. 900-2.300 1. 07 33 Db 7/S" EIA
5.925-6.425 1.05 35 Db WR-137
7.125-7.750 1.05 35 Db WR-137
12.20-13.20 1.07 3 s Db WR-7 5

1.4

1.5

Single polarized 5.925-6.425 GHz feed horn design and proto­
type for parabolic dishes with maximum V S W R  of 1.02.

12/14 GHz Earth Station feed horn design a n d  prototype used as 
mobile ground station for CTS satellite. '.Transmit was 14.0 - 
14.5 GHz, 500 watts, and maximum VSWR oif 1.. 20; receive port was
11.7-12.2 GHz with a maximum VSWR of 1.10.

WAV ECUIDE COMPO!! ENTS

2.1 Circular waveguide designs including waveguiide, single and dual 
polarised launcher sections, brackets, connectors/flariges, etc. 
for WC166 and WC109.

2.2 T M 01 mode filter for use in oversized guide: used in T E ^  mode.
T M . . filter was minimum of 25 db with an insertion loss of 0.5 db01
maximum m  TE-p mode. Prototypes were constructed and tested.

from 1.09" 
RML (recon-

2.3 12.2-13.2 GHz high mode rejection TE-, ̂  tapcir design from 1.09" 
to 0.75" circular waveguide. Design was f o r  65 Db F
veeted mode level).

HARTECH HAS HP AND ALFRED SWEEP EQUIPMENT FOR THE DESIGN AND TESTING OF 
MICROWAVE COMPONENTS AND PARTIAL ANECHOIC C H A M B E R S  FOR TES.INC 'rj 1700 
MHZ WITH A MAXIMUM REFLECTION OF -40 DB.

6-81
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May

MarcId;

Hers1s information regarding our phone conversation. To begin, 
as you can see by the enclosed card, 11 n now president of Pirate 
Electronics. We manufacture an antenna which recei,r~n all the 
microwaves transmitted between 1.6 and 2.L Gigahertz. You cay 
know that Visions broadcasts at about 2.15 (or thereabouts) so 
this antenna, pointed toward the Visions broadcast antenna, 
will scoop the signal out of the air.
Included in the antenna body is a ,rdown converter1’ which reduces 
the microwave to a frequency which your television can ’’see.” 
There is also a fine tuning box, which will allow the user to 
get maximum clarity on his screen.
These are cade with the idea that the customer can install the 
antenna, by climbing up on his roof, pointing it toward the 
broadcast antenna, and tightening the U bolt, running the en­
closed coaxial cable to the fine tuning box, attaching the fine 
tuning box to the television set, and everything is go. This 
is the theory* In reality, we’ve found that if they have the 
antenna installed, they give us much less problems, because 
the great unwashed public is generally too stupid to do it, 
even with instructions. But, remember this, I'll refer to it 
later on (the part about installing, not how stupid the public * 
is.
The legal end of this is: We cake the Visions people crazy,
because we can sell the antenna, and get their signal, but 
our subscribers (customers) don't have to cay the monthly 
charge (obviously).
Now, the cost of this antenna is explained in the enclosed 
price sheet, going frcn $275. for buying "’-6, down to $150. 
for buying in lets of iOO and up. The suggested retail here 
is $350. but there, I expect you could get thee out for $h00. 
or core.
If you were to install then, you could add another 350. - $100. 
to your profit structure, w th some deduction for the labor 
involved. I don’t expect that you ere going to do z’r.s install 
yourrelf. Somehow, I can’t quite picture your little, fat body 
on scmbody's roof.
As you can see by the price structure, the more you buy, the 
higher your profit structure goes.
W e ’re looking for someone to buy and install in both Anchorage 
and in Fairbanks. We’ve had some success with mail order there, 
but if your purchases were strong enough, you could have both 
cities, and really turn some cash while the weather is good.



>!}*■ suggestion is that you get a couple of then, tr 'r then out
on your own set (I'll send then C.O.D.), and if you can see
the benefits, go for a little larger order.
Hack to the legal: we are now being sued civilly by the local
Visions group (here it's called Hone Box Office, or H30), but
I don't think you will have to suffer that injustice, especially 
if we v/in. As I said earlier, they take a din view of what 
we're doing, but there is no CRIMINAL wrongdoing, and we've 
got the word of an Arizona Superior Court Judge (which will 
carry lotsa weight in Alaska) to guarantee that we're doing 
nothing wrong.

%

There seems to be a question about the "wrong" in installing 
the antenna, though. According to a United ctates Code (USC 
W? 605) the installer may be aiding and : abeting. “‘Tha t 
reams that you should hire an electronically oriented kid to 
actually do the installing, who can vanish if there is a pro­
blem, but pay him well enough so chat it's ?;orth his while to 
split, or to lay low.
Now, yru've got an overview of everything, and based on this 
and pur conversation, you are at least better informed. Dis­
regard the bullshit in the enclosed letter, it's just a cover 
for this. Also, this letter is very damaging for us, in our 
civil suit, so after you've digested the contents, get rid of 
it.
Tcu car call re (collect) at (602) 217-9700 anytime during 
ry working day (from 7:k3 A.M. to about 1:50 P.M. if I can- 
do anything to help you make a decision.
V/e expect that there is a market for 3 to 5 thousand of these 
in Anchorage, and probably 1 to 3 thousand in Fairbanks. I'd 
like to work with you, and if you decided that you 'wanted to 
rove, I'd come there and help you get off the ground. If you 
elect not to go, I expect I'll have to cere there anyway, to 
find someone.
Keep Susan under control as much as possible. I'll be in 
touch.

J o h n





PIRATE ELECTRONICS •
Wi.SLFACTL RtRS 4 DISTRIBUTORS

M IC R O W A VE  ANTENNAS

Dear Store Owner: Now Available for Your Customers! 
No Competition!

We are Mid-South Distributors for Pirate TV, manufacturers of micro-wave receiving equipment
for persona! home use (ruled legal). Perhaps you have seen us on NBC's Today Show (mid-may 1980)

Our system for local use includes antenna and down converter, 75' coax and 1.8 to 2.4 GHz 
tuner complete with instructions and needed accessories for simple self-installation (r.eed line of 
sight to broadcast tower 20-40 miles depending on strength of signal). Retail S350.00 - 6 months 
guarantee.

Our Earth Station picks up from 11 satellites above the- earth and gives the customer a fantastic 
crystal-clear world of entertainment no matter where they may live (need line of sight to Southern 
California).

Fantastic for rural or remute locations where little or no reception or cable is available. Base 
price S9.995.00 plus travel and custom installation.

To get you acquainted with this lucrative market, we'll ship you one local system immediately 
to play with arid give you a S75.00 Dealer p ice break. Then you may purchase quantities of 10 
at S225.00 and a S50.00 rebate credit making your initial antenna $225.00 also. (We'll pay freight 
on first antenna,)

• #»
Order immediately to become a Dealer in your area. You will be briefed completely on how 

to market this product {word of mouth is sufficient for substantial sales).

Include your name and both work and home phone numbers please.
*

Note: Enclosed sample ad and all advertising describes product and its capabilities only.
More details upon order.

or heard of us in one of many otner periodicals such as Newsweek, etc.

Sincerely,
Send Cashier's ('heck or Money Order for $275 to:^ P IR A T E  TV

Fontana Center
C

\
7955 East 50th Street, 1085 
Tulsa, Oklahoma 74145 
(918) 665-3325 , ...r v i  n n i T  /v n a o r



T.V. AfJTEfJHA

HENRI SALES COMPANY  P O Box 35293
W H O L E S A L E  D IST R IB U T O R  Phncn.x. A2 85069

M I C 3. 0 W A V E  A N T E N N A S  •  E A R T H  S I  A T I O N S  •  A C C E S S O R I E S

PHC‘.'E : ? - 0 2 J  Sftfa-92-3

■HjESTL L“LN :

A P I  KxN 'JFA  CTUK EX ' S D IS T R IB U T O R S  OF THE F IN E S T  H1CRCAAVE ANTENNA A V A IL A B L E  

ra j N TV E MARKET TODAY. IT  I S  C A PA BLE  O F R E C E IV IN C  H1CR0BAND TRANShT t TED S ICNA_LS 

I  ITM A C LA R IT Y  AND RANCE FAR S U P E R IO R  TO HOST OTHER ANTENNAS .

- r c d u c t  i s  c o m p l e t e  w it h  a l l  h a r d w a r e  an d  a c c e s s o r i e s  n e e d e d  t o  i n s t a l l  i t .

r aSTEN NA IS  PACKACED AND CONTAINS AN IN ST A LLA T IO N  IN STRU CT IO N  S H E C T .

E W IL L  S H IP  YOU A SA M PLE  U N IT  UPON R EQ U EST [p R E-PA  ID  BY U . P . S . ] .

ED W ITH T H IS  L IT T E R  YOU W IL L  F IN D  A P R IC E  SH EET  OF OUR PRO D UCTS.

T H IS  A NEW AND VERY  L U C R A T IV E  MARKET WITH A LOT OF HONEY TO BE HADE I I

GET IN ON THE CROUND FLOOR OPP ERTUN ITY  BY ORDER INC YOL'R SAM PLE ANT ENNA TODAY.

A L IS T  OF S T A T E "  T H IS  ANTENNA WORK'D IN IS  IN C LU D ED . I F  YOU ARE IN T E R E S T E D  IN

DL'R p r o d u c t , p l e a s e  c o n t a c t  u s  AS SOON as P O S S IB L E .

S IN C E R E L Y ,

H EN R I SA LES  CO. 
W HO LESALE D IS T .
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Iwo different systems whereby you can enjoy 
HOME ENTERTAINMENT without those monthly 
service charges or an initial deposit and Installa­
tion lee. We now have movies lor the movie bull 
and sports lor the sports Ian. Enjoy the PRIDE OF 
OWNERSHIP ol a lully guaranteed system. All o! 
this 'or as little as S3S0 plus lax. Isn't It about 
time YOU got ycur television ON to this better way 
lo have HOME ENTERTAINMENT!

FOR FURTH ER  D ET A ILS , C A LL:
(213) 99.1-9124 (714).527-1'.i24
(213) 991-9125 ' (714) S27-2802

CASH-MONEY ORDER-VISA-MASTERCARD 
.Monday thru Fiiday • 9 A.M. to 9 P.M.
Z  —  O A ’ z  —  O  A ' 2  —  O N
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S u sa n  Randall 276-5148  
M yron  A ce 243-3722 
H aro ld  Wills 276-5148

. ft F/Z0*
I f  11 jOU

611 RASPBERRY ROAD ■ . * 
ANCHORAGE, A L A S K A  .99502

YAN KEE INGENUITY DOES IT A G A IN !
If  y o u  ow n  a  T e l e v i s i o n  S e t  o r  TV M o n i t o r  y o u  will w a n t  t o  Know m o r e  a b o u t  t i r s  p r o d u c t

• * *'»-*
V/e have a new product for use in the American Home, that is so advanced 
and insenious that we have been stopped from advertises the capabilities 
of this unbelievable device. *• * .
Big Corporations have tried to prevent us from biingingthis product to you 
THE AMERICAN PUBLIC. . ■
HOWEVER. . ..in the tradition of the "FREE-ENTERPRISE SYSTEM/: it has 
been ruled in court that this product is Legal to Manufacture ana sell.

’ - . PIRATE MiCROV/AVE AHTEfifiA, IfiC/
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Vodc Tan Watch shose Secret 
TV Channels

— a complete MDS receiving system

Good bye, com m ercials!

D;
Jim  B a rte r K6J3
Rt. /. }3}l<S-97tHA>e. S o r ih

R o ie r: W/V 35} U

Je*o a  L ir te r i  K irQ A  

R l. I, I! J 3 3  C tnereiuc Place 

R a te rs  M S SSJH

d you know that 
there are two secret 

TV channels? Nobody ad­
vertises them., and you 
can't even buy a TV set 
that has these channels.

How long have you been 
complaining about all the 
commercials while watch­
ing your favorite program

or a late night movie? Well, 
here is the answer to your 
prayers—these channels 
don't even have commer­
cials!

The programmtng on 
these channels consists of 
m ovies (P-, PC-, and 
R-ratedl. nightclub acts, 
and sporting events. They

are allocated to Multipoint 
OiStr-bution Service (M05). 
The existence’ of these j 
channels was written up in 
7J  last November ’ j

If you have heard of J 
MDS vu other amateurs. * 
friends, or magaame ar­
ticles. your curiosity has 
probably urgt-d you to he 
on the Inulout for * re­
ceive iV'lnm you couM 
build yourself If this u 
true, read on!

The MDS Receive Svsfcm
In this article we - ;'t 

give complete construe 
tion details on how to buiTa 
a cheap and simple V.DS 
receive system This sys 
tem will include the anten­
na. mixer, local osctllL):** \ 
i-f ampi :ier, power supply, . 
and complete mechanical! 
layout.

I

The frequencies '.if the* 
two microwave MDS v dev 
channels are 2154 7s; 
for channel 1 and 21 hO ’j j  
M H t for channel 2. !>»* 
audio is 4 5 MHc below t 
video For more deta*lec{ 
information about micro-l 
wave TV. read A Vichor'ij 
Cuide io Microwave TV b;( 
Paul Shuch *

locating the MDS TrjnjJ 
m i l f c r  . .  J

11 you have seen
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Sells Devices to Catch P2V -T V  Airwave Sranals
Br RICHARD WEST

Tlrrwt ll»H Wrftir

• MacKenzie Davis and John Samp- 
- son are entrepreneurs as bo'id and 

swashbuckling as the names of their 
respective companies—Pirate TV and 
Pirate Electronics.

They make no bones about their 
businesses: Davis’ company sells in 
Southern California devices that 
Sampson’s concern manufactures in 
Phoenix for the pirating of pay-TV 
airwave signals.

There are many of this kind of buc­
caneer doing business in the South­
land these days, but all except Davis 
operate covertly. Davis is the first to 
advertise the product that pay-TV 
companies say is illegal.

In last Sunday’s Times. Davis ran 
an 2d that included the name of his 
company, a picture of a bearded free­
booter with eyepalch and telephone 
numbers in Los Angeles and Orange 
-•ounties for ordering tne devices.

"They come with six-month war­
ranties," Davis said Wednesday. 
"That's probably 90 cavs longer thin 
the warranties on most TV sets."

Sampson, a UCLA-educated histor­
ian and former teacher at Santa Mon­
ica City College, boasted in a lelc- 

I phone interview that his 10-inonlh- 
oid company is the largest in its field, 
selling the pirating devices all over 
the nation.

, "We operate 48 hours a day and 
'■J eight days a we«k," the 44-ycar-okl 

manufacturer said, using the exag­
geration to emphasize the demand for 
his product.

According to the latest Federal 
Cc.vmur.icalions Commission figures, 
Sampson said, there are S6 licensed

pay-TV signal broadcast stations in 
as many cities, most of them in the 
Midwest and the East, and permits 
have been issued for the construction 
of an additions! 131 stations.
. So the market for his product has 
barely beer, lapped, he indicated

Davis, who has a "mutu.il agree­
ment" with Sampson to seLl the de­
vices in California, Oregon, Washing­
ton. Alaska and Hawaii, said he has 
not had time to expand his operations 
out of the Southland yet because of 
the great demand for the devices 
here.

But he added that he hopes; to open 
a Northern California outlet in Sa­
cramento soon.

Davis said the box-device to bring'
♦ » • • • • • V • , » , .» . .» • •  *V . M . t v i j / ' w i "  . . .
4 —  a • • V- ■■ 1 «^A‘. - '.'.'.VA. . M X AWl/ .*̂V,- A *v'%

Suits have been filed 
to halt sale and manu­
facture of the boxes.

in lhe ON-TV eysum sigual sells for 
$450 and tire microwave antenna to 
pull in the Theta Cable’s Z Channel 
signal sells for $350. The ON-TV de­
vice is more complicated, be ex­
plained.

Regular customers of ON-TV and Z 
Channel pay installation charges and 
monthly fees of about $20.

ON-TV is suing 1G firms and indi­
viduals in Los Angeles—not Pirate 
TV, though-for selling pirating de- 
voces. And Tele-features, another 
subsc option TV company in Phoenix, 
is suing Pirate Electronics there in an 
alteiTiRl to hall its operations.

# *-
Arthur Greenberg, one of the law­

yers representing ON-TV in its Los 
Angeles suit, has described the legal 
action as one to "stamp out pirate 
procedures."

Sampson and Davis scoff a-', the * 
suits, noting that FCC officials have 
raid that the law is so ambiguous on 
this type of pirating operation that 
there is no way now to halt the use of 
such devices.

“ These microwaves • are ■ be;ng 
broadcast into my building, into my 
office . . . everywhere." Sampson 
raid. "There is no way to shut them 
off. They penetrate into our 'wry eyes 
24 hours a day."

Sampson said these signals are part- 
of the public domain and that there Is 
no law to prevent people from using 
devices to pick them up.

The section of the Communications 
Act of 1934. which attorneys for the 
pay-TV companies contend is being 
violated by the pirates, was actually 
written to prevent wirelanping. 
Sampson said and has nothing 10 • 
with airwave signals.

Cable television, where the signal is 
carried by a line directly to ’be TV 
set. is something else, Sampsoi vidL

"We feel that cable is sacred," 
Sampson said. "People who steal ca­
ble signals arc stealing a sif .m that is 
the result of heavy investment, a lot 
of physical labor and long-term plan­
ning. Cable TV makes a contribution 
of income to the city where it oper­
ates.”

But the "signal people." Sampson 
went on, "don’t have ’hat kind of 
commitment. No b j  c.-pi'sl invest­
ment is required. A station costs’ 

Please Turn to r.vge 27, Col. 4

r"rmA i c" o r  r/»v r "1 v
Continued from Third Tace
maybe $30,030. more or less."

The "signal people" simply buy 
their movies, sporting events and 
other shows from a company like 
Home Box Office in New York, have 
them beamed to their areas by satel­
lite and then pay a television station 
590 an hour to broadcast the rignal to 
a muJU-tiistril .ition station so that it 
"rants down on all of us."

Comp ■'ties like his and Davis', 
ampson said, are actually "pcrform- 

i ,g a public service." a:, they are 
"putting a lid on what Lhe pay-TV 
stations can charge."

Davis added to tins argument: 
s like us have kcpl (r.ubscnptjo.i 
prices fn m going higher. They

i . oavu;DAP!- i a  r  i n"Luys like us have kcpl (r.ubscnpLioa . \ l \  Vj L-lfrlQb-iJz'V) pric

want a monopoly on the market. Wc 
offer them a little competition."

Both Sampson and Davis empha­
sized that they are going after ? par­
ticular market fur their devices- af­
fluent people who can ainrd to come 
jp with S350 to $450 to bit> the appa­
ratus.

There will prohab’y always be a 
bigger market for tlie people who can 
only afford to dole out S20 or so a 
month to the subscription TV compa­
nies for their services, they said.

Sampson said that the quality o f. 
the devices his company makes is a  
high —it had v nly a 37c> to 5% fail're 
rale—that othe. electronic pirates are 
beginning to pirate his pirate project.

He mav have to bring suit, 'oo, to 
ha1’ this pirating of his equipment.



J_  J I '  C l* I Ln_x,'J
T f O

•> L U t U U  ■ WWW

~ T  • • '- 3 I

By Stan Crock
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NESMITH. S.C.-Jlust lelevision viewers 
here have slim pickings. Four of the five 
••local" stations are about 500 miles sway, 
reception is lousy and the population is bo 
sparse to attract cable television.

But John Wellman and his w Je. Chotsie, 
can rune their seven TV sets <o two dozen 
channels. They can watch everything from 
cablc-TV movies and ice-skating specials to 
the offerings of commercial stations in At­
lanta and San Francisco.

The du'lerence is a big. round, white 
"dish" nestled on the lawn of the Wellmans' 
19th Century plantation home. It is a re­
ceiver that plucks TV signals off a satellite 
orbiting 22.300 miles above the earth.

"We get :i real clear picture,"  says Mr. 
Wellman, a textile manufacturer and hog 
raiser. "There's so much to choose from at 
unv time, and on most channels there are no 
commercials." What's more, it's free.

The Wellmans are one of only a few 
hundnd families in llie U.S. who own r.uch 
private earth stations, which generally are 
10 feet to 16 feet in diameler. Their ranks 
could grow substantially, however, spurred 
in pari by a Federal Communications Com- 
rni'ssion ruling last year that owners of the 
dishes don't need federal licenser. "H's a 
very embryonic industry th3fs just taking 
oft." asserts John Bacon of Scientific At­
lanta tnc., a leading producer ol satellite 
dishps.
Bouncing Around

Dialing with dishes works like this: TV 
signals from cable networks, religious net­
works and some commercial TV stations 
are beamed up to satellites., then bounced 
down to cable-TV companies that send them 
through cables to subscribers. But the satel­
lite beams can be picked up anywhere In the 
country by .1 receiver aimed at the satellite.

Dishes, like cable TV. offer a wide vari­
ety of programs and improved inception A 
Lake Barkley. Ky.. man says he bought one 
so he can videotape movies and "complete 
my Humphrey Bogart series.”  which cur­
rently includes 31 of the actor’s 75 films, A 
PJvy.tnn, Wyo., dish owner sa\» lie watches 
"lust a ir  ul aJI the sports." Laura Dabney of 
Ft. Mill, SC., has a Iriend who Is buying a 
dish, and she says she’s eager to view cable- 
TV coverage of the U.S. House ol Represen­
tatives. "At times," she says, "tli.it ought to 
be exciting.'’

Hut TV addicts noon lenin that a satellite 
Hx is expensive. Just the basic dish nins 
jlO.oro oi mere. Neiman-Marcus Inc.'s mint 
recent Christmas catalog offc-rwl shoppers 
one they could aim by remote control to 
bniig in 100 channcls-aJI for just 530.600.

The buyer of a dish also risks running

afouJ of a local landscaping committee or i  
zoning ordinance when he tries tr mount the 
thing in his backyard, One owner in Califor­
nia found he had to file an environmental- 
impact statement before he could proceed. 
It was decided that he could put up the dish 
if he painted it green to blend with the lawn.
Eqube Interference

A dish owner near Bozeman, Mont., 
didn’t r.. - I  govcrament approval, but he 
had his i n qualms about the aesthetics of 
his receive.. So he put it in a corral he had 
behind his house. But hat created another 
problem: His horse ate a cable connected to 
the dish.

Birds also like to nest in the dishes. And 
some owners are annoyed by sightseers who 
stop to gawk.

The biggest hurdle for dish owners, 
though, may turn out to be legal. While it is 
perfectly legal to own a dish, it may be ille­
gal to use it to snare cable-TV' signals with­
out paying for them.

Right now the legal picture is blurry. " I  
think it is illegal," declares Wallace Bris­
coe. executive vice president of Houston- 
bared Gardiner Communications Inc., a 
Bumup & Sims Inc. subsidiary that makes 
and sells dishes. "Unauthorized use of the 
programming is just like you tapping my 
telephone line,”  says Mr. Briscoe, who 
alerts customers to the potential problem.
Who W ill Know?

Fredric Hopengarten, another dish seller 
In Lincoln. Mass., disagrees. He likens 
someone who picks up cable-TV signals to a 
listener who lecally picks up shortwave ra­
dio signals, Mr. Hopengarten. who runs 
Channel One Inc. out of his home, also ques­
tions how anyone could prove what pro- 
grams dish owners are watching.

"Detection is the problem." concedes 
Iinda Davis, a spokeswoman for Time 
Inc.'s Home Box Office Inc., a pay-cable 
operation. I Pay cable provides commercial- 
free programs, such as recent movies, for 
an extra charge above the monthly cable-TV 
fee.) Such companies sa•• they can do littJe 
about satellite viewers at the moment. The 
courts haven't rulid on the issues yet, and 
the FCC is still studying them,

Meantime. mcst dish owners couldn't pay 
for the programming even if they warned to. 
Although cable-TV companies that distribute 
some dishes are collecting fees troin individ­
uals, pay-cable companies say they are pre­
vented by contract from leasing movies di­
rectly to individuals or accepting money 
from them.

II the problems ran be worked out, the 
ouUook for dish sales is bright. "People 
want entertainment," says Winston Hun- 
worth, a telecommunications analyst for 

llomon Brothers. In addition, he says, to 
sc ue people a dish is "viewed as a rath<\ 
visible status symbol."

Expansion will depend to a large exlent 
on the development of cheaper and smaller 
dishes. Japan Is experimenting with a satel­
lite system using dishes only two or three 
feel in diameter. Officials say the receivers, 
which currently are used pri innly on a 
community-wide basis in remote areas, 
could be mass-produced in sell (or as little 
as 5.MO. Such small dishes, however, gener­
ally can't receive signals from existing sat- 
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ellftes. which aren’t powerful enough. The 
Japr-use launched their own satellite to 
transmit programs especially produced for 
tht experiment
C cm s it  Proposal' _ !

Fii:ure growth of satellite reception simi­
larly is ex-pected to depend heavily or, the \ 
development of direct satellile-lo-dish pro- j 
gramming that offers dish owners attractive j 
alternatives to their current TV fareT

Communications Sa ’ellite Corp. has pro- I 
posed a satellite-lo-home network in the U.S. !
It wtHiId lr r jch  a special, more powerful |i 
satellite, ami- subscribers would buy a three- '• 
foot-diameter dish, pay monthly fee and get 
a decoder to unscramble coded satellite sig- ;~ 
nals. The network would carry first-run .r. 
movies, sports, children’s shows and other i 
programs. A plan to market the system with * 
Sears. Roebuck &• Co. recently fell through. r 
and Comsat currently is looking for another 
partner.

Lentil such systems become a reality, sal- 7 
elliter dishes are likely to .-.main a luxury of- 1 i 
the few. Atlanta TV entrepreneur Ted 7 
Turner, who has a dish at his home, plans to u 
buy dish°s for two Washington, D.C., resi­
dents-Daniel Schorr, senior correspondent * 
ot M r. Turner's Cable News Network, and - 
George Watson, who is vice president and : 
managing editor. The newsmen currently 1 
can't watch the network at home because 
there isn’t any cable TV In Washington. 4

M r. Turner, anxious to have his 21-hour 
news- network seen by political leaders, also 
has offered to buy dishes for the White 
Housce and Qingres' The House of Repre­
sentatives Is exploring possible sites to in­
stall a  receiver. But Feter Vesey, CNN's 
Washington bureau chief, says Carter nil- ;. j 
ministration officials have "a  few r esthetic , j 
problems" with putting a big rouno dish on | ) 
the White House grounds. i j

I
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Vir^te* F i l m s  S e l l  A n t e n n a  T o  T a k e  ’! 

‘P a y ’

RANCEW. McGARRY 
iNCCL— (UPI) -  The 
ke no crossbones abo"'. 
ale TV” is the name 
lir.g the “pay” out of 
is the game. ■ 
y home entertainment 
‘.hose monthly service 

read the newspaper 
jcments, decorated with 
lit of a grim buccaneer, 
patch and bandanna 
■ss.
Pirate TV offers is 

ent to receive pay TV 
which usually carry 
movies and special 

events, without the 
ister's knowledge — 
:ss paying the company

TV broadcasters arc 
ing • their unhappiness 
lis turn of events by
awsuits, but the pirate 
's is booming, say John 
n and MaeKcnzie Davis, 
son's Pirate Electronics 
nix, Ariz., manufactures 
ent that is sold in 
states by Davis' Pirate 

'.he Los Angeles suburb 
ira.
sec nothing unethical or 
.n their business, 
subscription TV compa- 
adcast on a microwave 
cy "that our antenna 
'pens to receive," noted 
n, who calls the dispute 
er of Ircedom of Die 
•i that cuts both ways.
're sending those waves 
rough all of our bodies 
ncs, right through our 
ough we can’t see them 
the right equipment, 
ey'rc free to broadcast 
lings right through us, 
ild he free tu do what 
with them while they're 
through."
rgurnent draws scorn 
iberl Cahill, one of the 
s of the National

Association of Subscription 
Television Operators.

"That's like saying it's legal 
for a burglar to oreak into my 
house if I  can't protect 
myself," says Cahill, a vice 
president of ON-TV of Los 
Angeles.

“ I was administrative assist­
ant to three chairmen of the 
FCC, I  helped write the 
subscription TV  regulation and 
I know what they're doing is 
illegal.

“ We have over $40 million 
I." zested in (his, and these 
pirates think they can steal our 
product and get a free ride. 
What they’re doing is illegal 
and it's immoral and we'll 
pursue them down every legal 
avenue, in every community 
they appear in, unlil we drive 
them out of business.

“ We believe the federal 
government will enter the 
picture and they will be 
prosecuted, and the people who 
buy these devices will be the 
losers."

Meanwhile, Pirnlc Electron­
ics hav grown in two years 
from a garage wo hop to a 
$900,000-a-yearbus..'iC'.;swithl5 
employees and a factoiy on the 
r.-u side of Phoenix.

"Business is very, very 
good," said Davis, who also has 
offices in New Orleans and 
Florida and sells equipment 
elsewhere too. He has a three 
week backlog of orders for the 
nntennus and c o n v e r t e r s ,  
"which anyone can install 
themselves."

Thu equipments costs about 
$400 — a one time cost againsj 
the pay TV expense of an 
installation charge • plus a 
monthly fee of $15 to $40.

"There's some 100 cities 
where this (microwave) system 
is in use and maybe I'll give II 
a go in all of them. If I'm going 
to cot sued for selling antennas.

• - • ••.• K! VJT- .
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PH O EN IX , Arizona — John Sampson’s P ira te  Electronics manufacl 
equipment thaf takes the "pay”  out of pay TV by receiving signals without 
broadcaster’s knowledge. Pay TV broadcasters are- expressing their unhappi. 
over this turn of events by filipg lawsuits, but business is; booming, says Sam:- 
U P I

for

Odds And E n d 3
•: D ETECTIVE: It's not 
jthor who can celebrate 
lion of a book with some 
very characters it por- 
s, but that's what biogra- 
cverly Linet managed to 
day in New York. Shel­
ters and Howard DaSil 
owed

if I tan ever s o l v e  the mys- 
t c r y." Young apparently mur 
dered his 31-year-old fifth wife, 
Kim Schmidt, t h c ncominilted 
s u i c i d c in Oct. 1978 in New 
York.

AM STERD A M , H o l l a n d  
up to help her (U P I) — Some 1,000 old sailing

1 might as well get sued 
selling a million of them."

Davis is not being sued. "But 
there's lots of lawsuits, against 
about 12 other guys here Ir 
L.A. alone, and I think 
everybody's just waiting to set 
what the judge's ruling is..."

Sampson's manufacturing 
company is currently involvec 
in four suits, in California 
Oklahoma, Florida and Arizo 
na. He credits a court action 
with giving the company i f  
buccaneer trademark.

"We were in court in Phoenix 
a year and a half ago when out 
of our people remarked that 
'Everybody keeps calling u* 
pirates, so we ought to name 
this company Pirate E lec 
Ironies.'

"The name is almost as hip 
an asset now as the good 
anlenna we make. I have a 
dozen - pirate I shirts in my 
wardrobe."

Eventually, Davis said, "the 
FCC or the Supreme.,Court 
better sit down and clarify (his, 
but as long as the ainbiguil) 
lasts, I'm going lo capitalize on 
iL "

A major problem.

They wish those guys wouild 
slop pirating the pirate name.

adv lor july 27 or thereafter
Sampson and Davis maintain 

that the lederal law cited by 
the pay-TV firms p: ohibits omly 
wiretapping, not monitoring 
broadcast signals, and th.ey 
rcligously abstain from aidang 
those who would lap the line oI 
a cable TV company.

"That cable is sacred," said 
Sampson. "Those c<.ble compa­
nies put a lot of money and 
work into stringing those lir.es 
and it .would be wrong to 
interfere with their use of their 
own property."

Both argue that by offering

competition to the p, 
companies, they are “ pi, 
ing a public scrvi' 
preventing cslablishmr 
monopoly." The broad 
will always have a 
market among those win 
rather make low r. 
payments than buy the 
ment outright for a 
price, they maintain.

"We've met with the . 
Communications Com; 
and the Justice Dcparli 
Washington and they dr: 
any interest in us," C. 
said. " I f  we're doing a: 
wrong, it's not wrong 
for them to bother with

- M  SuqsjUjMi p o p p c ^ ^ r ^
s s c j q  j q 3 | j q - A u u » d  y 'M .F.•SmuI

jo IlLMJajicas e puu fJistspaq pjoXa a j!s

c h her new paperback, ships from Holland and around romf, i. ir ,,a L 
A Hollywood Tragedy." the worlo are expected lo lake . .* . '  .

they 
with other

ostarred with Alan Ladd part in "Sa il Amsterdam 1980' S e 's o m ^ t h i^  on  other" and
cyday as a matinee idol, from Aug. 1C to Aug. 12. Tht
; opposite him in the 1949 ceremonies will include races
i of "The Great CaLsby," n a v a l  displays and other spe-

as screened at Ihe pub- cial e v e n t s  including a mock
i party. Another Lincl bi- scabatlleb e t w e e  ntwoflcoli
y — of Susan Hayward when, inster.d o f c a n n o n  3nc
•dy to roll. And who's musket f ire ,.'be entire port will

".i- Young — be lit by fircv/orks.• I !• •

I 1
w

market shoddy equipment, da­
maging their reputation.
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Mount the microwave antenna outside on your 
existing T.V. antenna pole approx. 18" above 
or 18" below your regular T.Y. antenna.
If you do not have an outside antenna, 
mount c pole on roof with a vent 
clamp and attach microwave 
antenna.

2) Attach long coax cable 
to microvave antenna^

3) Bring microvave coax 
down and into the 
house. Attach the 
microwave coax to 
the back of the little 
power supply box that 
came with the antenna.
Attach microwave coax to the top left 
hole that reads P.V.S. Input.

b) Disconnect regular T.V. antenna wire 
from the back of T.V. and attach to 
bottom left bole that reads Ant. Input 
on the back of the power supply. Do not 
attach to back of T.V. if you have twin 
lead coax.

5) Us e the 3 ft. coax to attach from the hole 
on the power supply that reade 'To T.V."
Put a 7?°hm transformer on the end of coax 
if you heve screw terminals on back of T.V. 
that read V.R.F..

6) Plug the power supply box into 110 volt * 
outlet. Do this loot.

7) Make sure you put silicon seal around 
coax where it goes into antenna on roof.
(Clear bathtub sealer can be substituted.)

8) Check acreen on back of antenna, make sure
It is Btanding up at 90° angle to aluminum rod.

(£> t t i c k o  b M V t  
>. U iN  £.
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ArSTPC VVA
SUV7CW9) Make sure your exiating TV antenna goes into back

of power nupply not onto back of TV. If you l.ave flat
lead coax, you will need a FVS-35A to connect it. (Available through your distributor.) 
»

LO) Antenna gets pointed like a rifle at the signal you wont to receive (if you looked 
through the screen then all of the ring3 you receive would transmit theoriticolly).

a ) If  the aluminum rings ore bent when you get your receiver, Just gently bend them 
back into shape.

12) Some areas are vertical polarization, some are horizontal.. 75% are vertical and 
thia in the way the antenna was shipped to you. If It has snow, check by moving 
the "U" bolt on the mast to the other set of holes or check with your local 
distributor.

NOTE: FAILURE TO FOLLOW #7 OF THESE INSTRUCTIONS WILL VOID WARRANTY.

Dear Customer;
We believe that this microvave antenna 

Is the beat on the market today but to 
receive your 90 day warranty, please fill 
out this card and mail it today to the 
place of purchase.

r~
month «3ay year

Name

Addreos

Purchased on:
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^^lj/n'FORD Granada, J Alaskan 
^.Vs'Twisti otherwise a doll! Auto, PS
h—». (cgwfy aligned). P0 (newly rclined) 

> ‘ iw  h>ik is S23?0 Hill sell nexl 
'^.-;*Hk.oaly for JwOO cash; c»e* 

277-9156 ____________________
%  fl56l TOYOTA, 24 npg. needs 

piiiirjob, S(S0; .14*3815. 
HOWLING AUTO SALES!

'iXpZl' ? ' **T« BOmioa SS 
.v^iTAT,' PB. PS, 350. custom paint, 

'eajr,- looks md runs good, 52000:
jAn;J ) } . ia i  _____________ C
:^ f ;:3S72,: DUSTER, 66,000 miles, 

6Kylj Jjp<f, 18 ttipy, JI200;
j j i r W U W  days______________
^wivlVW CHEVY, I97J Caprice, 1972 
;f>*WZ,- J97l LTD. $750. $500, 
^ r ; si5f0. n50 or best: 338-3166 
fe^ lKLO LD S Delir.oni 68. body 

>ucfld,--engine runs, best offer;
‘349-1363 evenings____________

;’r ? 'krARllNG OUT 1972 Pinto 
j-v-.??Sedas,, parts or $200 takes all;
%|gr*72.576l '____________
^.%l97|.aad 1972 Vega, also parts, 

reax, one doesn't, make offer I 
■- .* or both; 344-2883 after 3pm 

.ia- 'iT ) CHEVy 4x4, cabover 
A'^Vaape/, V8, AT, PS, PB, $2650;
'^TiUH46.^____________

oTeVY Wagon, AT, radial 
i . s n o w  (ires, winterised, nice 
/ J r tlcjc.hbk car, $1495; 337-2832 

OlOSMOBILE Regency 98, 
►:i Ĵ t.,V’;  laid.'d, cxc cond, 35,000
/y lc- fti; 51500; 3<1-2040________
5-£T’t57J. in.DS Vnr.irjdo, $900 or
^ y / tak clfer, 279-2203__________

J9I5. f-ORD Gianads, white v'llt 
A^wnrddV steal gas milc;;e, wii>.

. J-ipd'Iianq, 52,000 miles. 4 radial 
(hafc. lociki; .slurp, no body 

runs good, $2000 or best 
"offer,: 274-4746 after 3:30pm 

'V j;l9W  CHEVELLE, good body, esc
Ejr, i  ■-* 6oM03S tflef

i7jT;nATSUN i2oo, ^isoth m vvs
rebuilt

_  ton 'pickup ■ with 390,
w&Atcnd.-ir.Jili'-NLSbi:)*-

ROADRUNNER;-. (xrfect 
t?d. wide tires; needs

V y f woik , 31700; 243-2291___
astdm.MUSTANO; 4<yL 2300cc, 
U f'V kr gxs mileage, oil tune-up, 49)1 

<’ Past 4 ltd 1)1 Inline eves, dayl

1973 RIVIERIA; 1969 Dodge Van, 
fair cond; antique phonograph; 
KCA color console, not working, 
make offer; after 5pm, Carl,
272-9662___________________
GAS BURNING boiler, used for 
residential healing by means of 
baseboard heat, make offer; Jon
272-8062. 277-0988__________ C
RECORD PLAYER with 8-track. 
$50; 40-gal f'cc hot water heater, 
$50; 6'8"x2'4" door, $20; 2 closet 
doors with rollers, $10; four 1500 
watt elcc wall heaters, $10 each;
pair ice skairi, 515; nil roller
skates, 510: .144-9166_________£

D-M-S.O. SOLVENT 
$18 for 8-oi, prompt shipment! 
Send cbeck or money order to: 
AK Outlet, P.O. Box 6628, An­
chorŝ , AK 99502 C
DAN'S SECOND HAND. 3447 
Mountain View Drive, 277-54-12, 
furniture, appliances, televisions 
and more, open Tuesday through
Saturday 9am-fcpm___________P
BUYING A new camera? I'll buy 
your old one! Alaska Camera Ex- 
chanee. 283 Muldoon; 338-2722 B 
EXCESS FIXTURE Liquidation, 
apparel store clearing excess items 
including: clothing racks, various 
sires in chrome and wood; metal 
and wood shelving; sturdy wood 
tables with drawers and formica 
entering; various sire chrome bars; 
trace steamer with steatn boiler and 
motor, much more; 279-6522 for
appointment _______________
WE BUY CAMERAS! Dan's 
Camera Repair: Headquarters for 
your photographic needs, has used 
cameras and equipment fur salt. 
We be-' ....eras and equipment for 
resale » .d parts. 735 West Founh
Avenue, Anchorage, AK ZD
NOR 111 MT. VIEW, Cools have 
you ever tried Watkins products? If 
not, you should! Come or call, (09 
N. Price St. 277-3014_________D

4924
inic

TOPSOIL ' 
Shredded, irrteocd, miicd, tsc 
(iidcR liwa toll. C'lrxti fill imd 
md gruel, ll-hsol or ikUrertd, 
leisnuiMc rilctl See our id this 
l is « c .

AAA SERVICES 
272 871 1 177-3279
LEARN TO PAINT! Oils or 
aiiylux, no,ill ilati, ioilivolo.il at-

Danish modem 
turn, with matr ,ing glass end table 
and coffee ta le, plus traditional 
end tables an i coffee tab!;, dining 
loom table with 2 leaves and 6 
chairs, queen sire waterbed frame
and '..isc items: 349-7428______
ROLL-TOP writing desk, $125; 
almost new dining room sei, $195; 
humidifier, $15; chest of drawers, 
$75; rocking chair, new, in crate, 
$95; bed frame and headboards, 
$10; kitchen chairs, $5; color TV, 
good picture, 5200; AC-DC BJ-W 
TV, 595; ttlng-ffccicr, 5135; 
tefng, older siyle, W ; Goodyear, 
$45; dec range, $95; pel kennel, 
57.50; dog house, large, $20; box- 
springs and mattress, 535; 3941
E. 9lh (neai Crataw)_________

NOW REGISTERING FOR" 
Fall and winter classes, Alaska 
School of She Aris, 36tli and C,' 
Plara Mall, landscape painting, 
materials and techniques of the 
landscape artist in the studio and 
on location, weather permitting, 
15-wk course instructed by 30 yr 
Alaskan landscape artist, Richard 
On; 274-ARTS. 243-3724 24 hour 
phnae ___________
SELL A BUY used furniture, liv- 
mg iml bedroom sets, bunhbed.c, 
other huusthnld furniture, TVs, 
mtlquei; 260J Arctic lllvd, 
274-5914  Zl>

-KITCHEN table with four chairs,
$20, 3-19-3019 alter 3pm_______
DINING ROOM 'able with 6 
upholstered chairs JnJ matching 
hutch, $550; extent.vc office swivel
chair. $35; 333-2692__________
GOLD TWEED loveseat, $40;
344-5997__________________
ANTIQUES, smoke stand, $75; 
cherry-wood gossip bench, 
1970-30, $350; carvrd -ond dock, 
with porcelain, 1900, !*l$0, black 
wainur m,irple lop plant stand, 
$120; marble lop wash stand, $250; 
German high chair, 4-1. $100; will
accepi bids; 349-3283_________C
Wlil,I. MADE, iluroy n.nplc 
couch, like new, fabric brown and 
mange, 3200; 333-9731, eves
333-7217 . _____
WALNUT ilUNKIIEDS, witli ms,. 
trrsies, $100; twin boxspiing mat- 
tress, 54$; chest, $25: Singer tewing 
machine, in wj|,.ui I'litunri, hie

REMINGTON 870 12-gauge mag, 
30" VR, full choke, never tscd, 
S300; 337-2500. leave message
6-WHEEL DRIVE Argo ATV. for 
hunting ar.d fishing, good shape, 
$1600 or trade; 349-5637 B 
ATV Amphi-cai, flOCO; also Atlcx 
ATV, $1200 or best offer; 349-2307 
8-MM MAUSER Model 1893 
modified sniper rifle, $150;
745-4767__________________ II
OLIN Mark 4's ISO's and l75Blic- 
cards and sire 8 Nordtcas, good 
cond, hesi offer: 333-7734
T R O P H Y  A L A S K A  T a x i d e rm y ,  
Mile 20 Old Glenn; shop for quali-
ty first: 688-3534____________ L
MODEL 97 12-gauge, 2 Vi". $150;
333-7224 after 5pm___________
NEW RUGER 22 rifle with Weaver 
scope, 5100; Winchester single shot 
shotgun, like new, SoO; also gun
rack, $10; 337-6987 B
SMITH A WESSON pistol. 
8"-3/8" barrel, 22 Winchester 
magnum, complete with 1(0 rounds 
of ammo, like new. $230; Pete,
732-5173, or 5176___________ C
WEATIIERBY Vanguard .300 
Winchester mag with Weailicrby 
3x9 Premier wide angle scope, new 
in hard carrying case, $475 or best 
olfcr; Ruger Black hawk .357 mag, 
new cond, $175 or best oiler;
349-2722 after 6ptn _____
PIZZA F.JT HAS PEN" 
NYSAVERS!

BRONCO 
1979, parts only, 351 engine, AT, 
from and rear axles, 13,000 miles;
349-1382. 344-3(4)5___________
4-SPD TRANS, fits Ford pickup; 
lire and wheels, slotted mags for 
Chevy car; 4-spil close -alio trans 
rebuilt; 279-3658____________ B
SELLING AUTO PARTS for most 
cars, motor and body; also two 
flatbed trailers. Also have cars that
run; 344-31103___________ B

TRANS. TROUBLE?
We will rebuild most U.S. 
ifantmissions for 5275 and up, «• 
change. A 3-momh or dnoo-mile 
guarantee with each rebuild;
349 1382. 344.3605___________
NEED PART (or 1970 CJ-J Ictp;
Call Pal. 276-6286___________C
1967 AUTO Plymouth uansmis-
sinn. $70; 688-3216__________ C
1973 PLYMOUTH Fury, engine 
and transmission good, best ofTer;
333-8461__________________
TWO 5-nolc Jeep runs, boll circle 
5W". ccn'er hole 4"; 337-4319
eves, and mends._________
SUBARU WHEELS, tires and 
pans; Toyota wheels and parts;
349-1382, 344-3(4).__________

PARTING OUT 
1965 Dodge van, side c -id tear wi 
dow doors, 6-cyl, mi it sell thr. 
week, see at 3824 J-.*cl lake Hoad 
after 5:30 or wr.xend, $75 or best 
oiler, you Inv.

n
1970TRIUMPH Trophy 650, good 
cond, low mileage, $800;

SCORPION 340, $273: Y»' 
438. 3125; 344-288) after 5p

349-1610 B WANTED; Two snowmobiles
1973 H-D Super Glide, completely 
rebuilt, many extras, $3700 c. besi 
offer; 277-8038

trailer for my equity in 2-plus: 
located north of Willow, good 
cess; 3)3-05)5

1978 YAMAHA XS-400. 1700 
miles, likt new, $800 or best offer; 
248-0980 B

LEAVING STATE: Pol 
snowmachinc, 1978 440 Cobra 
trailer, exe cond, $1500 or best

HAVING A BILLING PRO­ fcr; 279-5205
BLEM? Call us and lei us help. 
Pennysavcr, 276-5555.

POLARIS Gemini snowmo: 
3440308

G'Nrr7mresrrt5irx»]

ŝ -J
I- •**z11J > t* *»Vvif-N r£: ;:'i'r *
:-3'̂ '6EBERAbC
? i ^ ' ; P L O W i N G / S A ? i D I N G : & ;  R E M 0V A L - i . 

% ■ - C O N T R A C T  D I S C O U N T S .̂.-:,-5

^274-8301-.. 

i ^ 2 7 6 * 0 2 7 6 :

205 E a s t  F o u r t h  A v e .  ®  S u l f o  70 
A n c h o f o o o ,  A l a s k a  99501

-»s*rw«>ri

4 v...
B H m  CT/d a .TSiSl

W c  have  a n e w  product  for use in the  A meriean H o m e  that is so a d v a n ced  and i n ­
gen io u s  that, w e  have  be en  s t opp ed t"oin a d v e r t i s i n g . t h e  capabi l i t ies  o f  this  
un b e l i ev a b le  dev ice .
Dig C or po rat io ns  have  tried to pr event  us from bringing  this product  to  you T H E  
A M E R I C A N  PUBLIC.
H O W E V E R  . . .  in the  tradit ion of  the  "FREE E N T E R P R I S E  SYSTEM," it hats 
b e e n  ru’„ -J lit court  that this product  Is Legal to M an uf ac tu re  and sell .



PLEASE NOTE; THE PRECEDING PAGES HERE TREATED 
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F.ita Ihiy 
Arts and Crafts

Nick ihly 
Sporting Goods

F.F.L. 92-Os ^OB

P.O. Box 417, Homer, AK 99603 
(907) 235-8411

May 15, 1982

Ramona Barnes
House Judiciary Committee
Pouch V
Juneau, Alaska 99811.

Ucar Ms. Barnes,

I am a moderator in Homer for the Teleconference net, and often hear the testimony on

current issues. I am often tempted to make comments, hut very often, there is a good

deal of testimony from "professionals" and people well versed on the subject, and 1 feel 

I am talking only as an interested citizen, not one completely well informed. However,

I was encouraged by the testimony of Ms. Marshall because her views paralled mine> exactly, 

and I wish I could express my appreciation to her for all the time spent on research even 

if sire was not in the medical or legal field. Iler voice, her comments, all the passion 

she projected, was what J wished I could pour out myself. She said it well. Dr. Koihl 

is t.o be applauded in putting the role of the pyschiatrist and psychologist in the right 

perspective. His eight points were rational, reasonable, and should be noted with care iit 

all this consideration. I am not without compassion for the "rights" of an .individual,
4

but this has all gone too far. In protecting ( or trying to protect) everyone the way is

strewn with inno cent victims with no voice to speak for them. Ail they have is the sym­

pathy of the community, and that does not bring back the life of a loved one.

People who are criminally insane should be separated from society. If we have to build t.h 

special faci1ities, then lots do it! Why can wo find so much money for culteral centers a 

the like, and not: find the funding for fundamental safety? As a citizen of this state, I 

feel that responsibility is the missing link in the majority of these tragedies. The 

criminal is not: responsible, ( he is insane), the courts are not expansible, the institu­

tions are not responsible, but the victim is dead. Somehwhere somebody has got to be re- 

sjxansible, or the aggregate of the system has got to he responsible, but uhen rcsponsibi1i 

can be kicked around like a ping pong ball, how can you get the respect or the confidence



hita Inly 
Arts and Crafts

Nick Ihly
Sporting Goods 

F.F.L. 92-04293

P.O Box 41 7, Kwippr, AK 99603 
(907) 235-341 1

of the people served? I think everyone of the people considering tighter legislation 

should be made painfully aware, that the next victim could he himself, or a close member

of his- family just sit and think deeply of that victim being your child, or your husbmd

and ask yourself how you would feel about your obligation then. We arc all victims in a 

sense, because it is just a matter of chance which one of us will be next.

I agree that psychiatrists and psychologists have no place in the courtroom. There is no 

way that one individual no matter how well trained can look into the mind of another.

The f o l d  is too vague, too unpredictable, and the sad part to their testimony is that 

when they utter the words, they carry a great deal of weight because the layman is totally 

unfamiliar with the field, and degreed people have an authority about them that commands 

acceptance of know!edge. There is no doubt that they have been wrong many times, but when 

they make a wrong judgement, there is no penalty, only a victim. If they were to serve a 

sentence every time the patient wont out and killed, or caushd carnage, how main/ do you 

suppose would be declared competent?

I also agree, one cannot sat/ that just bee,nine a law tailed to pass the test of constitu­

tionality that it: should forever he shelved. It is wet i h .mother try. do make insanilu 

[>.lcas inlawiul. Provide institutions for those d edited criminally in; a no as opposed to jailt 

for other criminals. In summary, I agree with the t e s t  imoim <d the last three people who 

sjioke on the teleconfei tan'c, and would urge the commit to to listen well to these comment.s.

Thank you lor the opportunity to speak out.

Yours truly,

Rita Ihly v
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FROM: 

TO: 

RE:

* *

1.

II.

III.

IV.

V.

VI .

R.J. Gould 

EVERYONE

OOTLEGGING/THEFT OF SERVICE 
A SUMMARY OF THE LAW

. • <v>: •

-I.*■£,»«’ - >’» ’i'A . c

* ••*-* .. I*- • *<
‘V. i’

•- -tike's

FEDERAL LAW
. M & i .......................

. 4 , 4 * "  •'

;;=v- , •
■v. 1

• - ’ .I . ,

. , A<p.. ;•
.  * -

Signals are freely receivable only if properly authorized. Section 605 
of Communications Act of 1934 ( as amended ) (*17 U.S.C. section 605)
exempts from control only "broadcast (broadcasts) ___  for the use of the , ' .
general public." VISION'S is not for the use of the general public but only//- 
for its subscribers who pay to receive it. (Wo person not being authorized;--;-/' 
by the sender shall intercept any radio communication..."). . v

J
FCC Rules and Regulations, sec. 21-903 (b) (5) fj (4) required the licensee ,. 
(Ilcndcrshot) to maintain "control" of all receivers using it's service, 
although they may be owned by the licensee's customer (VISIONS).

FCC Ri les and Regulations, sec. 21-903 (c) requires licensee to "provide 
for complete security of transmission".

Federal ocnal sanctions for violation of the Communications Act and/or 
Commission's Rules and Regulations include: . •

a) 510,000 fine and/or up to (1) year in jail for a willful violation 
(Communications Act, Scction 501)

b) Issuance of a coace and desist order (Communications Act, Sections 
•I (i) »1 312 (b).

e) Direction to a,oropriatc U.S. Attorney to prosecute violators of the 
Act (Coiiimunicat ions Act, Section -101).

Seel ion 2S 11 of the U.S. Code (18 U.S.C. section 2511) prohibits interception 
and/or disclosure of any "wire communication" (as defined by IS ll.S.C. section 
2510) without authority and provides for a fine up to $10,000 and/or up to 
five (5) years imprisonment as a sanction. (Section 2510 defines "wire 
communication" broadly enough to include MDS reception.)

STATE LAW

Alaska Statutes section ■12.20.050 makes it a misdemeanor for someone 
who "with intent to defraud or to aid and abet another to defraud a person of 
the lawful chArge, in whole or in parr, for a telecommunication service, 
including cable television, obtains or attempts to obtain, or aide and abets
another to obtain or to attempt to obtain a telecommunication service.....
(•!) by any trick, stratagem, impersonation, false pretense, false representation, 
false statement, contrivance, device or means; or (5) by rlie unauthorized 
connection of wires or cable to cable television service lines." 
and provides for a penalty of a fine up to $1,000 and/or imprisonment up to 
one (1) year.



Federal Communications Commission« 1919 f.l Slrcel,K«V. * Washington,'1C. 2055-1 %  \yj 
____   1 • _

For recorded listing of releases and l.c::ts call 632-0(102 For general inf urination 
call 632-7260 . i .

Tw
U 8 5 0 ^ iit*-

January 24, 1979 - C C

UNAUTHORIZED INTERCEPTION AKI) USE OK MULTIPOINT UiSTRIHUTION SERVICE (MDS) TRANSMISSIONS

In response to ;i few informal inquiries and cuinplninls, this Notice 
is a reminder that die unauthorized reception and beneficial use of addressed 
communications in the Multipoint Distribution Service (MDS) is n violation 
oi Section 605 of die Communications Act of 193A (2,7 U.S.C.§G05).

MDS i.s a common carrier service which utilizes an omnidircct Lonal 
radio transmission to distribute addressed broadband communications (usually 
forms of television Information) for simultaneous reception at. multiple 
fixed receive points by the members of commcrical, or other Institutional, 
subscribers in accordance with their specific transmission, reception and 
informational requirements. ;

MDS stations are not television broadcasting stations. They operate 
on microwave radio frequencies (2150 - 2162 MHz) which are allocated for common 
carrier service between fixed points, and wliicli, because of their high frequency, 
are not receivable by conventional television or other receivers. Additional 
equipment is required to down convert or to demodulate the microv/avc signal 
before it can be utilized by those television receivers, facsimile terminals, 
nr computer data display terminals authorJzed to receive the communication 
by its sender.

Nor arc Ml)S stations disseminating radio communications intended 
to he received by the general public. MDS station transmissions generally 
consist of various forms of private television, high speed computer data, 
facsimile, control information, or other forms of addressed broadband communi­
cations. This programming Is provided to the station by its institutional 
subscriber and is intended to be received only l>v members of the subscriber 
organization located at the multiple receive points. The MDli station transmits 
this programming pursuant to a federally regulated tariff and is responsible

(OVER)



-  2 -

for.both its transmission and reception under Section 2J„J03 of the Commission's 
Rules and Regulations (47 C .F .R .  § 21.903). Although th.s rule permits 
the station's institutional subscriber the option of owning the microwave 
receiving equipment, such equipment must be installed, maintained, and 
operated pursuant to the carrier’s instruction and control.

Section 605 of the Communications Act makes it unlawful:

- for a person not authorized by the sender to 
intercept radio communications and divulge or 
publish the existence, contents, substance, ::
purport, effect or meaning thereof to any 
person; or, ( ' .

• ■
■ • 7*

- for a person not entitled thereto to receive 
radio coTmunications and use such communication 
or any part thereof for his own benefit or for
the benefit of another who is not entitled thereto 
(Emphasis added).

Because material transmitted over stations is not intended to be 
"broadcast1! material wicbin the meaning of Section 60^, authority for its 
recepcion ahd use must be given by the sender. Therefore, persons will be 
in violation of the law if they divulge, publish, or use for their own benefit 
any MDS communications which they were not authorized to receive.

Violations of Section 605 can result in either criminal prosecution, 
or civil lawsuit, or both. See KM1.I1 Broadenstin[', Corp. v̂. Twentieth Century 
Cigarette Vending Corp., 264 K. Supp. 35 (C.l). Calif. 1967).
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PAY-TV INTERCEPTORS WARNED ' ” _i  Sl; ■*T * *
• •»--» ■

• . ■* * *

The Alaska Attorney General's Office, has issued a warning to f.
• /'* _• *

 .
•‘.ithe public concerning sales of devices intended to allow users to receive ''/i i

•*•5; h

"pay T.V." programs without subscribing to the program service. The '' ..

Office's Consumer Protection Section has learned that persons selling

antenna and decoding equipment m y  not be informing custaiers that they

are also legally required to pay the televising ccnpany for reception of

its programs. Intercepting pay Television signals without paying the

authorized subscriber' s fee is a violation of both state and federal

law.

. The Attorney General's Office urges anyone who has knowledge

of persons selling such equipment to report the information to the 

Consumer Protection Section, Office of the Attorney General., 604 Barnette 

Street, Fairbanks (456-8588).
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August 8, 1980

PEESS RELEASE

Consumer Alert
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Baity &  Mason,
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The Consumer Protection Section of the Alaska Attorney 
General's Office has issued a warning to consumers and 
potential distributors or dealers about "Microwave Vacuum 
Cleaners" or other pirate microwave television antenna 
devices. These devices are advertised as being "legal to 
advertise and sell." However, the consuming public is not -
informed that it is not legal for the consumer to intercept 
and convert the local multi-directional radio transmission 
(microwave). -

A January 24, 1979, Federal Communications Commission public 
notice reminds consumers that unauthorized reception and use 
'of microwave communications is a violation of federal law. 
"Microwave" television is a form of private television 
provided to its institutional subscribers for payment, like 
cable T.V. These broadcasts are intended to be received only 
by members of the subscriber organization located at the 
multiple receiver points. The licensed microwave distributor .* '■ 
in each community transmits pursuant to a federally regulated ';Vr' 
tariff, and is legally responsible for both its transmission 
and reception. Visions, the l'cjzajKmicrowave distributor, .•*'
has filed a lawsuit to enjoin the selling of these so-called 
"pirate" antennas. The state cautions consumers that while •>>•; •’ 
ads may claim these devices are legal to sell and manufacture, i,L 
they are not legal to use without permission from the local 
sender of the broadcast. . 'ivjiVl •'

.* •„ !jS'-•r & " i 1.-; >
Another similar device, but which works in a different way and 
costs up to $2, 000, are the so-called backyard satellite earth 
stations. These intercept microwave transmissions and are also*!' 
not legal for the above reasons.

ijv.‘; I,'
If you have already invested in one of these devices, please 
contact the Consumer Protection Office. In Anchorage the t
telephone number is 279-0428.

03-COLH , , •’
DC/CJS/aw * ,
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August 1, 1980

aI h  •

Gentlemen;
• I f 41 r

Enclosed is a copy of the Stipulation signed by 
the parties and Ordered by Judge Ripley this wee?.. Basically//;-. • 
the defendants caved in, giving us all the relief demanded ,vr:V>'' 
in our Motion, and more. Their counsel now seeks s e t t l e m e n t ,1’*' 
and promises cooperation in our pursuit of the m a n u f a c t u r e r , ! ^ ’- 
Pirate Electronics of Phoenix. *£>>,

■*«*.' |>» i- . *
. . i r ^ f

The Attorney General's Consumer Protection Division: 
promised me yesterday to investigate the problem, and may 
issue a warning, comparable to the one issued in Fairbanks, 
against sale and use of pirate devices.

Should you have questions about the Stipulation,

MJF/nw

cc: Robert Uchitel
Robert Gould 
James R. Hendershot 
Jack Bradshaw 
John D. Pellegrin, Esq. 
Jeff Laird Jr., Esq.

please call

Sincerely yours

BAILY & MASON

/ZuAc
Michael J. Frank



IN THE SUPERIOR COURT FOR THE STATE OF A L A S K A  

THIRD JUDICIAL D I S T R I ^

JAMES R. HENDERSHOT d/b/a )
MDS SYSTEMS, and VISIONS, )
LTD., an Alaska Corporation, )

JU L  311980 D
Plaintiffs,

vs.

VIDEO CONCEPTS, INC., 
an Alaska Corporation, 
RONALD O P A L I N S K I , DANIEL 
APTED, and JOHN DOES 1 thru 
75, ; •

Defendants.

)
)
)
)
)
)

,> 
) 
•) 

" ) 
) 
) 
)

Clerk of the Trial Courts 
3rd Judicial District

.'f&r-

»•» tg^rf

.-to;:-

- ifey'jS-T

i

;e«

No. 80-5095

" ;gjv

*  .

.  • .rvM’i..

.it*-
tilSp
• '•’ a'-.*..

r; ••“ *'• .r»;*

•

STIPULATION IN LIEU OF HEARING 
ON PRELIMINARY INJUNCTION

COME NOW the parties, through counsel, and stipulate, 

in lieu of the August 1, 1980 hearing on plaintiffs' Motion 

For Preliminary Injunction, as follows:

1. The defendants Video Concepts, Inc., Ronald 

Opalinski, and Daniel Ap.ed agree not to, pending the final 

resolution of this action:

a. Advertise for public or p rivate sale
in Alaska any devices capable of intercepting 

r plaintiffs' multipoint distr i b u t i o n  service
microwave signal, including but not limited 
to such devices as are called "Pirate TV 
Microwave Antennas" and/or "Microwave Vacuum 
Cleaners", or

b. Sell at any public or private sa'c any devices 
capable of intercepting plaintiffs* m u l t i ­
point distribution service m i c r o w a v e  signal, 
including but not limited to such devices as 
are called "Pirate TV Microwave Antennas" 
and/or "Microwave Vacuum Cleaners",

,»

and further agree to release to plaintiffs' counsel the 

names and addresses of all Video Concepts, Inc.'s c u s tomers
'1. »I

who have purchased such intercept devices from said defendants: 

and release to plaintiffs' counsel the exact address of the 

location of all such devices as such customers' names and 

addresses and locations of such devices become known to sai ’ 

defendants..

2. The names and i udresses of the a f o r e m entioned

'.V. . '

•



.r *

am o  M A S O N
✓v-Yina
i * < l  C o i r « i t i t » a 

IIC 111 
L S IK I!

• CC.  A t  3  9 5 0 1  

2 7 6 - 4 3 3 1

y> •
published in the .Court. f i l e , absent the Court's permission, 

in order to preserve such customers' right to privacy, if any

however, the foregoing sentence shall not be construed so as
* * • *

•• ’ . , -•i*55r* --fnrKi rl nl ai nti f f s from contsctina said customers e i t h e r  .:‘rc.’-vto forbid plaintiffs from contacting said customers eith e r
•  ‘• p H. ». •

informally or through formal discovery in this action, n o r
i  ‘

shall it prevent plaintiffs from naming said customers as • y
f^T ;

defendants in this action without leave of Court. ,1' :
, ' »# *

3. The named defendants shall be made av a i l a b l e  -:\V;rvi.
•*«ji "V* 

-./fT , :.r
for purposes of plaintiffs' discovery pursuant to A l a s k a  .

Civil Rules 26 through 37, including depositions wit h i n  30 da y s ’-..' 

of the date of plaintiff s '. Complaint, without regard to the
• • - f i  t  •

time limits or prohibitions of said rules.

A.. No bond shall be required to secure p e r f o r m a n c e

, by any party in this action under this Scipulation, and 

defendants agree to permit plaintiffs to get return of the 

$1,000 bond currently posted with the Clerk of the Court.

5. The named defendants agree to seek release

from any of the provisions of this Stipulation only by • //v’ ,

Motion, with adequate and appropriate time for response

under Alaska Civil Rule 77 by plaintiffs, filed w ith the
-1. r

Court. ;(•
•..1- *

DATED THIS 31st day of July, 1980. -,:J. ,

.ty -,:'!

•REDERICK LED5ETTER MICHAEL J . (JF-RANK :
ttorney for the named Defendants Attorney for P l a i n t i f f s

IT

ORDER .'Sfejf
' - sr' i

IT IS SO ORDERED this day of ,   . , . •1 • i f* ■-
1980. The Clerk of the Court shall refund the $1,000 b ond -Wtriiht

•‘■..'r.l''
currently posted witn the Court by plaintiffs to plaintiffs!

.  t ’’v  j'j.
counsel of record forthwith. ' “

•tlv h-:--

•

■ , V------------- r./..
SUPERIOR COURT JUDGE
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