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You ha v e  asked my  comments on the d e c i s i o n  of the Su preme 
Court in the case of State of Alasica v. A.L.I.V.E. V o l u n t a r y , 
(File No. 3670). A copy of the d e c i s i o n  is attached.

The case conce rns a r e g u l a t i o n  r e l a t i n g  to games of skill 
and c h an ce  a n n u l l e d  by the legislature. The au th o ri t y for 
a n n u l m e n t  was AS 44.62. 32 0( a) w h i c h  provides:

The legislature, by a c on c ur r en t  r e s o l u t i o n  adopted by 
a vot e of bo t h Louses, m ay annul a r e g u l a t i o n  of an 
a g e n c y  or department.

The Adrainistrative P r o c ed ur e  Act was a d op te d  by the First 
S ta te  L e g i s l a t u r e  in 1959. This Act provided, among other 
things, for the p r o c ed u re  by wh i c h  r e gu la t io n s of age ncies 
or d e pa rt m en t s are p r o m u l g a t e d  and the s e c t i o n  was en ac te d 
as part of that procedure,.

The Court held, w i t h  a m a j o r i t y  o p i n i o n  of three justices 
and a s t r o n g  di sse nt by two justices, that re gula ti on s could 
not c o n s t i t u t i o n a l l y  be a n n u l l e d  by c o n c u r r e n t  resolu ti o n 
since a r e s o l u t i o n  is not ena c te d  in a c c o r d a n c e  wi th the 
r e q u i r e m e n t s  in Artic le  II of the C o n s t i t u t i o n  for a d o p ti o n 
of law. The result, of course, is a n on  se q ui t or  since the 
m a j o r i t y  o p i n i o n  a v o i de d  a d d r e s s i n g  the differ e n ce  b e t w e e n  
r e g u l a t i o n  and law and f i n d i n g  that de sp i te  the difference, 
the e n a c t m e n t  p r o c e d u r e s  applied. They, therefore, assu m ed  
the m i d d l e  te rm  of the s y l l o g i s m  and ram b le d  w i d e l y  to provide, 
a s u b s t i t u t e  for the m i s s i n g  logic. Va ri o us  cases were cited, 
on ly  one of w h i c h  was rel e va n t and that one is no longer 
go od  law in its own ju risdi c ti o n.
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For this reason, it is v e r y  d i f f ic ul t  to de t e rm i ne  the effect 
of the decision.

T he  h o l d i n g  is ex pl i ci t  that r e g ul at i on s  may not be annu ll ed  
by co ncur r en t reso lution. A l t h o u g h  it is not e x p l i c i t l y  
stated, there is a clear i m p l i c a t i o n  that an n ul m en t  b y  bill 
is c o ns ti tutiona l.

B ey o nd  that, the Court m a d e  severa] st at em en t s w h i c h do not 
a pp e ar  n e c e s s a r y  to the h o l d i n g  in this case. Much  of this 
dicta is in sw e ep in g  terms. It casts doubt over s ub st antial 
areas and, since the r e a s o n i n g  is e s s e n t i a l l y  s t r e a m  of c o n­
sciousne ss  ra th er than coherent, gives only minimal  clues 
c o n c e r n i n g  the legal status of these areas.

E s s e n t i a l l y  the areas a f f e c t e d  fall in to  two classes

(1) r eg ul a t i o n s  and l e g is la t iv e  ov e rs i gh t  of regulations; 
and

(2) other areas of low w h e r e  c o n c u r r e n t  r es olution s 
are u s e d  to pr ovide l e g is la t iv e  oversight.

On re g ul a t i o n s  the m a j o r i t y  o p i n i o n  states broadly:

"The ex press p r o v i s i o n  in the A l as k a C o n s t i t u t i o n  of 
two s p e ci f ic  l e g i s l a t i v e  ve to  m e c h a n i s m s  su pp orts our 
v ie w  that no im plied ge n er a l power to veto a g en c y 
re gu l a ti o ns  by info rmal l e gi s l a t i v e  a ct i on  exists.

k  k  k

"In our view, the s p e c i f i c i t y  wi th  w h i c h  the c o n s t i­
tution deals with the le gi s l a t i v e  veto power s it does 
grant leads lo g ically  to the c o n c l u s i o n  that no other 
veto power if i mp li e d . "

The case law on r e gu la t io n s w h i c h  the m a j o r i t y  o p i n i o n  cited 
is not helpful. One of the cases is on point but is no longer 
good law in its own j u r i s d ic t io n , the se cond is a trial court 
d e c i s i o n  and the last is a fe de ral case w h e r e  the q u e s ti o n 
of a o n e - h o u s e  veto was p r e s e n t  but not reached. The d i s­
cussion  of this last case i l l us tr a te s  the d i f f i c u l t y  in 
f o l l o w i n g  the r e a s o n i n g  in the m a j o r i t y  opinion. The Court 
r e f e r r i n g  to the U n i t e d  Stat es Ci rc uit Court d e c i s i o n  in 
Atkins v. United Crates, 556 F2d 1028 (1977) said:
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T he court im pl i e d that for one H ou s e to ha ve  the a u­
thority to make such a chan ge w o u l d  be u nc o nstitut io na l: 
"Nor c ou ld  one  H o us e  do a n y t h i n g  m o r e  than p r e s er v e 
e x i st in g  lav;. . ." Iu_. at 1064. In contrast, the 
a nn u ll m e n t  pr o vi s i o n s  of AS 44 .62 .320(a) pe rmit the 
legi s la tu r e to void d m i n i st r at iv e  r e g ul a ti o ns  w hi c h 
are in effect. Such r eg ul ations are laws in every 
m e a n i n g f u l  sense, and a n n u l l i n g  any one of th em  ef fe ct s  
a cha ng e in the law.

The c o n n e c t i o n  and logic t o ta l ly  escape me.

In its d i s c u s s i o n  of d e l e g a t i o n  of p o w e r  to annul re gu lations, 
an issue i n j e c t e d  into the o p i n i o n  since no de l eg a t i o n  is 
i nvolve d in the case b e f or e the Court, the o p i n i o n  is even  
less helpful. The m a j o r i t y  o p i n i o n  observes:

"While the p ow er  to v oi d ag en cy  r eg ul ations c.ould be 
e x e r c i s e d  by eith er the legislature, or by an agency, 
w h e n  the l e g is l at u re  ex e rc is es suth power it must do so 
wh il e  a ct in g  as a legislature. It may  not grant itself 
the po we r to act as an agency.

"It migh t be su p p os e d that if the le gi s la tu r e could 
c o n d i t i o n  the v a l i d i t y  of a r e g u l a t i o n  u p o n  the s u b s e­
quent di sa pp r ov al  by both of its h ou s es  by co nc u rr en t  
re solution, it co uld c o n d it i on  the same up on  di sa pprova l 
ty a committee, or a single legislator. U s in g the 
theory, p r o p o u n d e d  by  the Amici, that a veto is m erel y 
a c o n d i t i o n  there is no p r i n c i p l e d  d i s t i n c t i o n  b e t w e e n  
these cases. It is th er e fo re  w o r t h  o b s e r v i n g  that mos t 
a u t h or i ti es  h a v e  r e j e c t e d  the v a l i di t y of laws co n fe r r i n g  
eith er a f f i r m a t i v e  or n e g a t o r y  l e g is l at i ve  powers on 
i n di v i d u a l  legislators or l e g i sl at i ve  c om mi t t e e s . "

Perhap s the se co nd point ma de  b y  the m a j o r i t y  opi n io n  in 
d i s c u s s i n g  the d e s i r a b i l i t y  of l e g is l at iv e  o ve rsig ht  of 
a d m i n i s t r a t i v e  re g ul a t i o n s  gives the best clue. The o p in i on  
s t a t e d :

Second, at least a c c o r d i n g  to a recent case study, the 
l e gi s la t iv e  veto has b e e n  u n i m p r e s s i v e  in pracuice. See 
Br uff & Gellhorn, C o n g r e s s i o n a l  Cont ro l of A d m i n i s t r a t i v e  
R eg ulatior: A S t u d y of L e g i s l a t i v e  V e t o e s , 90 Harv. L.
Rev. , 136'J ( 1 9 7 7 ) . Th a t study concludes, essentially, 
that the legi sl at ive veto en co u r a g e s  secretive, p o o r l y
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informed, and p o l i t i c a l l y  u n a c c o u n t a b l e  leg islative  
action. Ihi. at 1409-20. It is con s eq u en ce s  such as 
these that the en ac tment p r ov i si o ns  of our c o n s t i t u t i o n  
are d e s i g n e d  to guard against.

It sho ul d be p o i n t e d  out that the facts c o n c e r n i n g  the a n n u l­
ment w h i c h  was the subject m a t t e r  of the case do not su pp or t 
a c o n c l u s i o n  that the a n n u l me n t re s ul te d  fro m "secretive, 
p o o r l y  i n f o r m e d  and p o l i t i c a l l y  u n a c c o u n t a b l e  legi slative 
a c t i o n "  b u t  that, of course, is not material.

It is my c o n c l u s i o n  that any a nn u lm en t of r e g u l a t i o n  other 
than by law w o u l d  be u n c o n s t i t u t i o n a l  un d er  this case. 
A l t h o u g h  the q u e s ti o n is not d i scusse d since it is not 
rel ev a nt  to the case, it is v e r y  clear that r e gulat io ns  which 
ha ve  the e f fe ct  of law require  st a t ut o ry  a u t h o r i z a t i o n  and 
the l e g i s l a t u r e  can w i t h d r a w  the a u t h o r i z a t i o n  or es ta b l i s h  
s ta ndards in w h a t e ve r degree of s p e c i f i c i t y  the le g is la ture 
desired. Sin ce in case of co nf l ic t  b e t w e e n  st at ut e  and 
r e g u l a t i o n  the statute controls, it is also cl ea rl y p e r­
miss i b l e  to make the s u b s t a n t i v e  statutes d e t ai l ed  thereby 
leaving less or no areas w h i c h  must be dealt wi th  by  
reg ulation s.  This latter course, however, involves a loss 
of f l e x i b i l i t y  and a d m i n i s t r a t i v e  expertise.

It appears that any fo r m of legis l a ti ve  o v e r s i g h t  of a d m i n i s­
trative re gu l a ti o ns  w o u l d  be r e g ar de d  wi th  s u s p i c i o n  by the 
court. However, devices such as p r o v i d i n g  that no r e g u l a t i o n  
can b e co me  e ff e ct iv e  until it has be en  b e f o r e  the leg islatu re  
in se s si on  for a set time or e v e n  a p r o v i s i o n  that no r e g u­
lation may b e co m e e f fe c t i v e  unless a p p r o v e d  by law are not 
c l e a rl y  precluded .

In Pl um le y  v. H a l e , 594 P . 2d 497 (Alaska 1979), our Court 
d i s c u s s e d  the q u e s ti o n of n o n - r e t r o a c t i v e  treatment in civil 
cases. T h e  Court in that case stated:

In a c c or d with Unit ed  State s Supreme Court precedent, 
we h a v e  p r ev i ou s ly  i de n ti f i e d  four c on ditions  i nd i c a t i n g  
the p r o p r i e t y  of n o n - r e t o r a c t i v e  treatmen t in civil 
cases: 1) the h o l d i n g  is one of first impression, or
o v e r ru l es  prior law, and was not f o r e s h a d o w e d  in ea rli er 
decisions; 2) there has b e e n  j u s t i f i a b l e  r e l i a n c e  on an 
a l t e r n a t i v e  i n t e r p r e t a t i o n  of the law; 3) un due har dship 
w o u l d  result from r e t r o a c t i v e  applicat io n;  and 4) the
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p u r p os e  and i n t e n d e d  effec t of the h o l d i n g  is best 
a c c o m p l i s h e d  by p r o s p e c t i v e  ap plication.

The case c o n c e r n e d  approv al  r f free con fe r en ce  committee 
reports w i t h o u t  a r e c o r d e d  roil call vote. The Court h e l d  
the c ri te ria to be s a t i s fi e d and the de ci s io n  to be p r o­
spectiv e only. In my  o p i n i o n  the facts here, while  not as 
c o m p e l l i n g  as the facts in P l u m l e y , w o u l d  lead to a c o n­
clusion  that a n n u lm e nt  of r e gu l at i on s  wh i c h  o c cu rr ed prior 
to this case are not a f f e c t e d  by the case.

The second m a j o r  p r o b l e m  area is l e gisla ti ve  o ve r si gh t 
ex ercis ed  by c o n c u r r e n t  r e s o l u t i o n  in other areas than 
r e g u l a t i o n  o ve rsight . The m a j o r i t y  op in io n  ma de a ver y 
b r oa d  st a te me n t saying:

The q u e s t i o n  p r e s e n t e d  b y  this case is w h e t he r  the 
l e gi s la t ur e  can e x e r c i s e  its leg islativ e power wi th ou t 
f o l l o w i n g  these en ac t me n t provisions. In our vi e w the 
answer m u st  be in the negative, for ot h er w is e  they wo u ld  
serve no purpose.

(The d i s s e n t i n g  o p i n i o n  quite co r re c tl y  po in ted out this is 
not the q u e s t i o n  at all. Ju st ice Boo ch ever said

In my opinion, the m a j o r i t y  mi s st at e s the q u e s t io n  
p r e s e n t e d  as b e i n g  wh e th er  the leg is la ture can exercise 
its l eg is l a t i v e  power w i t h o u t  the usual co n stitut io na l 
saf eg ua rd s. The real q u e s t i o n  is whether, h a v i ng  e x e r­
cised its l e gislati ve  power, su bject to all those s a f e­
guards, it m a y  c o n d i t i o n  the d el eg a t i o n  of regula to r y 
power to an e x ec ut ive ag en cy upon a p r o v i s i o n  for 
legi s la ti v e oversight. I agree with our statemen t in 
Boehl th at  the l e g is l at u re  has that power.

This vi e w will be s i g n i f i c a n t  in su bs eq ue n t cases which 
co ncern the use of c on c ur r e n t  r e so l ut i on s in context other 
than an n ul m en t  of r e gu l at i on s p l a c i n g  as it does the issue 
b e fo re  the Court in focus.)

The najo ri ty o p i n i o n  wen t on the say:

Of course, w h e n  the l e g i sl a tu re  wis he s to act in an 
a d v is or y  c a pa c i t y  if m ay  act by re so lut ion. However, 
w he n  it means to take a c t i o n  h a v i n g  a b i n d i n g  effect on



R e p r e s e n t a t i v e  Nels A. Anderson, Jr.
Fage 6
February 28, 1980

those out si de  the leg is lature it m ay do so on ly by 
f o l l o w i n g  the en ac tment procedures.

While the di ssent noted that numerous other statutes prov i de  
some s p e c if ic  le gi sl a ti ve  r e v ie w fu n ct io n  by concurrent r e s o­
lution, the m a j o r i t y  o p i n i on  does not s p e c i f i c a l l y  address 
this. The sw ee p in g g e n e r a l i t y  of the m a j o r i t y  op i ni on  clouds, 
and on its face forbids, these other functions.

Th es e include:

1. AS 18 .45.025 -- A pp r o v a l  of faci li ti es siting p e rm i t 
for nu cl ea r facilities.

2. AS 18 .6 5 .0 6 w -- Di s ap pr ov al of r egulat io ns  rel a ti n g
to c om pi l a t i o n  of cri minal j u s ti ce  i n f o r m a t i o n  and release 
of this information.

3. AS 28.05.021 -- Approval of compacts wi t h other 
states re la ti n g ,‘:o motor ve hi c l e r e g i s t r a t i o n  and dr iv in g 
l i c e n s e s .

4. AS 28.15.141 -- Approval of re gu la t io ns  r e l at i ng  to 
c l a s s i f i c a t i o n  of drivers licenses.

5. AS 28.15.081 -- Approval of reg ulation s r e l a t in g  to 
drivers license exa min at io n.

6. AS 35 .1 0.080 -- A p pr ov al of phy si c al  f a c i l it y  p r o c u r e­
ment and p l a n n i n g  policy.

7. AS 37 .0 5. 280 -- Appr ov al  of leases by the state 
with a rental in excess of $12,000. (While this has 
ge neral applic ation, it was ad op t e d as part of and 
s p e c i f i c a l l y  relates to c o n s tr u ct i on  of publ i c  buildi ng s 
by ASHA for 1.2&?e to the state and is n e c e s s a r y  for the 
val id i ty  of the re ve nu e bonds issued by ASHA.)

8. AS 37.12. 08 0 Approval of inves t m en ts  in a single 
p r oj e ct  or to a single a pp l ic an t by Alask a R e n e w a b l e  
Resources C o r p o r a t i o n  if the i nv es tment ex ce eds $1 ,5 0 0 , 0 0 0  
or five perc e nt  of the re so ur ce s of the corporation.

9. AS 38 .05.037 -- D is approval  of z o n i n g  by the div i si on  
of lands in the u n or g a n i z e d  borough.
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10. AS 38 .0 5. 18 2 -- D i sa pp r ov a l of a d e t e r m i n a t i o n  by 
the C om m is s i o n e r  of the De p ar t m e n t  of Nat u r al  Re s ou r ce s  
that the tak ing of r o y a l t y  on natural re sources in m o n e y  
rather than in ki nd  is in the be st  in terests of the 
state.

11. AS 38.05.065 -- A pp ro va l of d i s p o s i t i o n  of oil and 
gas and cont racts for sale of state o wn ed  r o ya lt y  gas 
or oil.

12. AS 39 .2 3.080 -- A pp ro val of sal ary c o m m i s s i o n  r e c o m­
menda ti on s. (This is no w  r e p e a l e d  but until the pay 
bill this year went into effect, it was the basis on 
w h ic h  h i g he r  g o v er n me n t officials, i n c l ud i ng  the governor, 
legislators and judges, w e r e  paid.)

13. AS 4 4 .5 5 .1 1 0 -- App ro va l of Al as ka  Power A u th o ri ty  
plans. This ap p ro va l  is a spe c i fi c c on dition o n  bonding.

14. AS 4 4 . 5 7 .2 1 0 -- Appro va l of pro jects of the Alaska 
Toll Bridge Authority. This approv al  is r e q u i re d  b e f or e  
bonds m ay be issued.

15. AS 46. 03 . 75 8  -- D i s ap p ro va l  of regu l a ti on s  e s t a b l i s h­
ing civil pe n alties  for di scharge  of oil.

16. AS 4 6 .40.0 80  -- App roval of Alaska coastal ma n ag e m e n t  
p r o g r a m s .

While all of these are c l o ud e d by the lan guage in the maj o ri t y 
opinion, that language is clea rl y dicta except on the point 
of a nn u lm e nt  of regula ti ons. In my opinion, an at tempt to 
de t er m in e  w h e t h e r  in later cases the court w o u l d  f ol l ow  the 
b ro ad  sweep in the instant case, n a r r o w  that sweep de p e nd i ng  
on the issue before it, or eve n co nf in e the case to its facts 
w ou ld  be pure spe cu la tion. Courts h a v e  f re q ue nt l y done all 
three. The m a j o r i t y  o p i n io n  with its c o n c l u s i o n a r y  approach 
un su p p o r t e d  by a coherent rationale is of little a s si s t a n c e  
in d e t e r m i n g  the scope of the opinion.

Earlier in the opinion, I d i s c u s se d  r e t r o - a c t i v i t y  as it 
appl i ed  to re gu l a t i o n s  a n n u l e d  by co ncu r re nt  re s ol u t i o n  
b e f o re  the opinion. Th er e  is an even str on g er  case for 
h o l d i n g  that r e t r o a c t i v e  a p p l i c a t i o n  cannot be giv en  to a 
decision  in the areas w h e r e  a n n u l m en t of r eg ul a ti o ns  is not 
in question.
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I am, however, v e r y  d i s t r u b e d  b y  the p o s s i b i l i t y  that a 
f u tu r e d e c i s i o n  in this area could be r e t r o a c t i v e  to the 
date of this d ec ision b a s e d  on a fi n di ng  by the Court that 
this d e c i s i o n  "c l e ar l y f o r e s h a d o w e d "  a su bs eq ue n t d e c i s i o n  
that re s ol u t i o n s  c ould not be  used as p r e s c r i b e d  in these 
statutes. I do not th in k this w o u l d  be the d e c i s i o n  since 
c e r t a i n l y  at the time of e na c tm en t  of the laws r e f e r r e d  to 
there was no f o r e s h a d o w i n g  and b r i n g i n g  all le g is l a t i v e  
a c t i o n  to a ha l t  in areas of m a j o r  c o n ce rn  to the state 
w h i l e  the l e gi s l a t u r e  re - w ro te  the law in these areas is 
c e r t a i n l y  not reasonable.

Since the a l t e r n a t i v e  w o u l d  be to halt, amo ng  ot her things, 
p ower dev el op ment, coastal zone management, and oil and gas 
sales b a se d  on a p o s s i b i l i t y  that the Court w i l l  look on 
l e g i sl a ti ve  o v e r si g ht  in these areas as u n f a v o r a b l y  as it 
does on le gi sl a ti v e o v e r s i g h t  of re gul ations, I r e c o m m e n d  
c o n t i n u i n g  to opera te  w i t h i n  the s t a t u to r y f r a m e w o r k  now 
e s t a b l i s h e d  until the Court, by a s ub se quent decision, 
c l arif ie s its position.

I w o u l d  al so  r e c o m m e n d  that the legis la t ur e  c o n s i de r  the 
q u e s t i o n  of what optio ns  are ope n to it to m e e t  the serious 
p ro bl ems c r ea t ed  by the case.
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DEPARTMENT OF LAW

OFFICE OF THE A TTORNEY GENERAL

Mr x HAmmuHu, SGYStXGS

POUCH K -  STA TE CAPITOL 
JUNEAU .ALASKA 99811 
PHONE: (907) 465-3800

M a r c h  9, 1982

The H o n o r a b l e  R a m o n a  Barnes 
C h a i rm a n
H o us e  J ud ic i ar y  C o m m i t t e e  
A la s ka  State L e g i s l a t u r e  
Po uch V
Juneau, Al as ka  99811

Re: HJR 77 ( c o n s t i t u t i o n a l
a m e n d m e n t  re a n n u l m e n t  
of r e g u l a t i o n s )

Dear R e p r e s e n t a t i v e  ^arnes:

This wil l c o n f i r m  m y  remarks, both w r i t t e n  an d  oral, 
of fered at y e s t e r d a y ' s  m e e t i n g  of the House J u d i c i a r y  C o m m i t­
tee. My w r i t t e n  r e m a r ks  c o n s i s te d  of m y  M a r c h  13, 1980
letter to Senator A rl i ss  S t u r g u l e w s k i , on the E l e v e n t h  S ta t e 
L eg i s l a t u r e ' s  C S H J R  82 am. At your request, I f u r n i s h e d  a 
copy of that letter to your committee.

That 1980 r e s o l u t i o n  c o n t ai n s a p r o p o s e d  
c o n s t i t u t i o n a l  a m e n d m e n t  i d en t ic al  to the one in this y e a r ' s  
H JR  77. The vot er s re j ec t ed  that one 82,0 10  to 58,808. Th a t  
is a very s u bs t an t ia l  margin, and I b e l i e v e  that the v o te rs  
k n e w  what they were doing.

Ba sically, the D e p a r t m e n t  of Law o p p o s e s  the r e s o l u­
tion for the re asons s u m m a r i z e d  in my letter to S e na to r  
S t ur gu lewski . However, we would urge that, if the l e g i s l a­
ture ‘ - ... . •,< - •
, , ~ 7 .

:c. iz a m i t i o n ,  it should be noted that, in c o n n e c t i o n  rfitn 
the e f f e c t i v e - d a t e  l a n g u a g e  (line 15), if an a n n u l m e n t  
b ecomes e f fe c t i v e  on the date an a n n u l l i n g  r e s o l u t i o n  is 
a pprove d (presumably, by the second house) t h e n  c o n d u c t  of a 
p e rs o n re ly i n g on a r e g u l a t i o n  in the m o r n i n g  w o u l d  be 
i na p p r o p r i a t e  later in the day. At what ti me  on that da t e  
w ould the a n n u l me n t take ef fe ct ? C o m pa re  AS 0 1 . 1 0 . 0 7 0 ( c ) ,  
r e g a r d in g l eg i sl a t i v e  Acts.



The H o n o r a b l e  R a m o n a  B a r n e s  M a r c h  9, 1982

Pa ge  2

I a p p r e c i a t e  h a v i n g  the o p p o r t u n i t y  to  c o m m e n t  on  
this matter. T h a n k  you.

Ver y truly,

W I L S O N  L. C O N D O N  
A T T O R N E Y  G E N E R A L

Arth ur H. P e t e r s o n  
A ss i s t a n t  A t t o r n e y  G e n e r a l

A H P :dim

cc: Hon. Ri ch ar d R a n d o l p h
Ho use of R e p r e s e n t a t i v e s  
A la sk a  St ate L e g i s l a t u r e
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As we discussed briefly yesterday, here are some comments re­
garding this resolution.

Although the adoption of administrative regulatioi 3 by an ad­
ministrative agency is considered a "quasi-legislative func­
tion," it is usually the executive branch's execution or imple­
mentation of a statute. This resolution, by providing for 
legislative annulment, by means of a concurrent resolution, of 
an administrative regulation, provides for the legislature to 
make what could be considered executive-branch decisions —  
executing the program created by statute. This concentration 
of power in the legislative branch does not appear to reflect a 
sound policy in the face of the separation-of-powers doctrine 
as expressed in the Federalist Papers and other writings. That 
doctrine, of course, involves a blending or sharing of powers. 
The purpose is to avoid the tyranny of a concentration of 
power.

Dear Senator Sturgulewski:

amendment re annulment of 
regulations)

Presumably, the legislature will want to pass thi6 resolution 
and adopt the policy expressed in it. If so, it might be worth 
while to consider certain amendments to it. In the A.L.I.V.E. 
Voluntary case, decided by the Alaska Supreme Court a couple of 
weeks ago, the court made clear that annulling a regulation was 
an act of law-making. Regulations have the effect of law, anrl 
their repeal, amendment, or annulment changes the law. The 
proposed constitutional amendment in this resolution does not



rrov
•making

stgtJiej^yes J^dJnays on final passage he, xecorded intdie. 
burni!,9dnder^aftyII:; s ^ ^ ^ 4 ;  ^cnild‘not l>e ^pplxcabXe^ ;and, ^

of course^ the pro^nLsions on ;;gubernatorial veto, under' art. X X ,
■- ss ec s . 15 and 16, would.not "be applicable. -

Those provisions provide for public accountability, public 
notice, and an opportunity for the public to prepare for the 
application of new law. Regulations adopted under the Alaska 
Administrative Procedure Act require public notice, opportunity 
for public comment, legal review by the Department of Law, and 
a deferred effective date. Under this resolution, neither the ' ..
constitutional protections nor the corresponding Administrative 
Procedure Act protections would be applicable to the annulment 
of an administrative regulation.

Presumably, the legislature regards the opportunity for guberna­
torial veto to be the most objectionable aspect. But how can 
the legislature object to accountability and public notice?
Here Is some suggested language to add to CSHJR 82 am:

Page 1, line 15: Delete the word "on" and insert in 
its place "30 days after."

Page 1, line 16: After the word "unless" insert
by a two-thirds vote of each house,".

If

t

Page 1, line 17: After the period add two new sen­
tences "Every such resolution shall be confined to one 
subject. The yeas and nays on final passage shall be 
entered in the journal." ,

Those amendments would address some of the basic concerns. 
Neither the House Judiciary Committee nor the Senate Judiciary 
Committee, before which I appeared, cared much for the sugges­
tions. One member pointed out that some of those procedural 
protections could be specified in the Uniform Rules of the 
Legislature. That certainly is better than nothing, but, 
obviously, the protection is greater if specified in the con­
stitution.



AVRUM M. GROSS 
ATTORNEY GENERAL

By:
Arthur H. Peterson 

Assistant Attorney General

AHP :md
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F I SCAL NOTE

I. R E Q UEST
Bill/Resolution No. H J R  77____________ •

~ Title P r o p o s i n g  an A m e n d m e n t  to the C o n s t i t u t i o n  of -EEe S t a t e  
Requested by Eapr. Barnes, House Judiciary Caimittee pate ItoxGh 1, 1982

o f  A l a s k a  r e l a t i n g  t o  a n n u l m e n t  o f  r e g u l a t i o n s  b y  t h e  L e g i s l a t u r e .
II. FISCAL DETAIL * k *  ^ «. ^

Agency Affected1, D e p a r t m e n t  of L a w  r ■
Program Category Affected. G e n e r a l  G o v e r n m e n t

i*-

Program, O r  Subprogram(s) A f f e c t e d  L e g a l  S e r v i c e s ___________________________ ■’■Ti?
' T ^ x ( N o t e : ' l f  more r.han one b u d g e t  component is affected, sepa r a t e  liiie-item 

"• • - amounts a n d  f u n d i n g  f o r  each component i n  the a n a l y s i s  section.)

E X P E N D I T U R E S  (Thousands of Dollars)

FY 82 FY 83 FY 84 FY  8 5 F Y  86 FY 87

100 P E R S O N A L  SERVICES
200 T R A V E L
300 CONTRACTUAL
400 COMMODITIES
500 E Q UIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL 0 0 0 0

FUNDING (Thousands of Dollars)

G E N ERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

- 0 ..................... '  '0 — 0 ■ 0 - -

P OSITIONS

FULL TIME 0 0 . 0 ■0 T
PART TIME
T E MPORARY

.. .1..

III. ANALYSIS (See Fiscal Note P reparation Instruction, S e c t i o n  III)

W h i l e  t h e  D e p a r t m e n t  of L a w  o p p o s e s  this resolution, w e  w i l l  l i m i t  o u r  c a r m e n t s  h e r e  

t o  fiscal matters. Thi s  prop o s e d  a m endment to the s t a t e ' s  c o n s t i t u t i o n ,  if a d o p t e d  

i n  the 1982 genei I election, wi l l  p r o b a b l y  n o t  h a v e  a  d i r e c t  f i s c a l  i m p a c t  a n  

t h e  d e p a r t m e n t ' s  operations. The de p a r t m e n t  is s t a t u t o r i l y  r e s p o n s i b l e  for r e v i e w i n g  

all r e g u l a t i o n s  f o r  legality* and f o r m  t o  insure c o n s i s t e n c y  w i t h  the a p p r o p r i a t e  

e n a b l i n g  legislation. T h e  d e p a rtment a l s o  drafts r e g u l a t i o n s  o n  b e h a l f  o f  o t h e r  

d e p a r t m e n t s  and a s s i s t s  atnet d e p a r tments in draft i n g  r e g u l a t i o n s  .that d e a l  w i t h  

h i g h l y  c o m p l e x  matterb/ acquiring t he attention of an a t torney. Obviously, s e m e  

o f  t he tim e  sp e n t  i n ;th e s e  //efforts w i l l  hav e  bee n  lost w h e n e v e r  a r e g u l a t i o n  

h a s  b e e n  annulled, _air^<^ ̂ d epartment s, w h i c h  have t he r e s p o n s i b i l i t y  f o r  c a r r y i n g  

o u t  m a j o r  state programs, and w h o  r o utinely d r a f t  n u m e r o u s  p r o g r a m  o p e r a t i n g  

r e g u l a t i o n s  inhouse, w i l l  prcb a b l y  e x p erience an e v e n  g r e a t e r  lo s s  o f  s t a f f  

time.

IV. DATE ' a r c h  3, 1982____________PREPARED BY R i c h a r d  I. Pegut^s, Director, A d m i n, Svcs.

A G ENCY De p a r t m e n t  of L a w ___________________________
t r i g i n ^ l : L e g i s lative Finance PHONE 465-8672_________________

B u d g e t  a nd Management
Prime S p o n s o r  (First L e g i slator Named)

001 (Rev. 12/81)
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THE LEGISLATURE OF THE STATE OF A L A S K A  
T W E L F T H  LEGISLATURE

&
■ — • ♦      *-

s- "5 ' F I S C A L  NOTE;" "
" S i r

H J R  7 7
REQUEST
Bill/Resolution No.________________ ______________________________
Title P r o p o s i n g  a c o n s t i t u t i o n a l  a m e n d m e n t - A n n u l m e n t  o f  R e g u l a t i o n s . 

Requested by H o u s e ' J u d i c i a r y  C o m m i t t e e ___________Pate2 / 2 5 / 8 2 _______

II. FISCAL D E T A I L  0 .
. - A g e n c y  A f f e c t e d  A l a s k a  C o u r t  S y s t e m

Program -Category A f f e c t e d  A d m i n i s t r a t i o n  o f  J u s t i c o  
BRU, Program, Or Subprogram(s) Affected
(Note: If more than one b udget component is affected, separate line-item

amounts and funding .for each component i n  the analy s i s  section.)
-Si. •••-, • sj. v.- — sy- »■ .... . >>- —  - •

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT

LAND & STRUCTURES600
700 GRANTS,CLAIMS,ETC.

TOTAL - 0 - - 0 - - 0 - - 0 - - 0 -

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, S e c t i o n  III)

IV. DATE_________ 3 / 1 / 8 2 ___________ PREPARED BY R i c h a r d  P .  B a r r i
A GENCY________ A l a s k a  C o u r t  S v s t e t i

Original: Legislative Finance PHONE__________ 2 6 4  — 0 o 4 5 ________
cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)

y , /  s / /

a r r ip r  A / S y i , .



THE LEGISLATURE OF THE STATE OF ALASKA 
TWELFTH LEGISLATURE

FISCAL NOTE

I . R E Q U E S T
3 H l/R e so .L u t ip " ^JR ^7
Title^inen(J Cor 
Requested by--------nuus~e~dud'i c i dry~tu im lTreg

ituriurrro- a"T1ow annulment or regiJTa 11 ons~by the Leg 1 stature
fidT 'drT ,- T5B2Date

Administration
II. FISCAL DETAIL

Agency Affected_
Program Ccitegory A f f e c t e d _____________________________________________________
ERU, Program, Or Subprogram(s) Affected__________________________________________
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

100 P E R S O N A L  S E R V I C E S

200 T R A V E L
300 C O N T R A C T U A L
4 0 0  C O M M O D I T I E S
500 E Q U I P M E N T
600 LAJID 6c S T R U C T U R E S
700 G R A N T S , C L A I M S , E T C .

T O T A L

FY 82 FY 83 FY 84 FY 85 FY 86 FY 37

*

— G- --- Q----- --0--- — 0 — 0 - e ------

F U N D I N G  (T h o u s a n d s  of Dolla r s )

G E N E R A L  FUND
F E D E R A L  FUNDS
O T H E R  ( S p e c i f y  Source)

0 0 0 0 0 0

_____________ _____________ - - ---------  - t

1 J S J T I O N S

F U L L  T I M E
P A R T  T I M E
T E M P O R A R Y

. . .________ _________ ____________ _ _ _ - -

III. A N A L Y S I S  (See Fi s c a l  Note P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  III) 

IIJR 77 has no fiscal impact on the Department of Administration.

iv . date March 1, 1982____________ p r e p a r e d  5Y Robert I. Rebfeld { ______a g e n c y  itlmf in s  Ira t  i on
Ci i g i n a l : L e g i s l a t i v e  Fina n c e  FiiONE____________ ^ 6 b -2^00_______
cc: B u d g e t  a n d  M a n a g e m e n t

P r i m e S p o n s o r  (First L e g i s l a t o r  Nam e d ) House Judiciary Committee 
33-001 (Rev. of the Governor: Keith Specking



Cha irman o l  the Boa rd  
T o m M in g m  
Fa i r b an k s  Memor ia l 
Hosp ital  

Fa ir banks

C h a i rm anE lo c t  
Rona ld  A. Pavc i i a s  
A la sk a  Hosp it a l a n d  
M ed ic a l Center 

Anchorage

Secre tary/Treasurer 
Mark Hawk in s  
S i tk a  Commun it y  Ho sp i t a l  
Si tk a

Im med ia te  Pa s t  Cha i rman  
S i s te r  Barba ra  H a a s e  
Ketch ikan Genera l Hosp ita l 
Ke tch ik an

De lega te  to  the Ame r ic an  
Hosp it a l A s s o c i a t i o n  

At M Camos so  
Prov id ence  Hosp it a l 
Anchorage

Alterna te  De le ga te  to  the 
Amer ican Hosp it a l A s so c .  

Edward  Zoir.o 
Cordova Commun i t y  
Hosp ital  

Cordova

De le ga te  to the Ame r ic an  
Hea lth  Cara  A s so c i a t i o n  

Jac k  Buck
St Ann's Nu rs in g  Homo 
Juneau

Aitornaio  D e le ga t e  to  tno 
Amer ican Heal th C a re  
A ssoc ia t i on  

Em rnnG Ivy
W range l l  Genera l Hosp i t a l  
Wrange l l

Deiogalo to the Assoc ia t i on  
ot West ern Hosp it a ls  

Michaol Horhrtg 
Sou th  Pen in su la  Hosp it a l 
Horner

Altemato De lega te  to tho 
Assoc ia t i on o l Wos te rn  
Hosp ital s

Damei Van W iermgen 
Kodiak latani* Hosp ital  
Kodiak

Trustee De lega te  lo  Ih e  
Amoncan  Hosp ital A s so c  

Moo Kndish 
T ru s lo e  P rov id ence  
Hosp ital  

Anchorage

A lt erna te  Trunleo D e le ga te  
to  Amer ic an  Hosp i ta l  
A s so c ia t io n  

Rober t J on sen  
Centra l P en in su la  Ho sp i t a l  
So ld o in*

Presiden t  
Denms L DoWH!
Juneau

J 3 2 9  Seward S t., Juneau , A laska 99801 • (907) 586-1790
REPRESENTING ACUTE, LONG TERM AND OUTPATIENT FACILITIES

J a n uary 27, 1982

The Honorable Rainona L. Barnes 

State Capitol 

Pouch V

Juneau, A K  99811

Dear Representative Barnes:

SUBJECT: HJR 77

The Alaska State Hospital Association wishes to indicate 

its support for HJR 77.

In our industry, regulation has become a way of life.

Both we and the regulators know the difficulty in overturning 

regulations under the current process. HJR 77 would provide 

an additional means for seeking relief from unnecessary regu­

lations. Even more important, however, is the restraint which 

will be caused as regulators become aware that the legislature 

is looking over their shoulders and, indeed, wil l  annul regu­

lations which are inconstant wit h  or in excess of legislative 

i n t e n t .

y

i



THE SUPREME C O U R T  OF THE STATE O F  A L A S K A

STATE OF ALASKA, A N D  
D E P A R T M E N T  OF REVENUE,

Appellants,

v.

A.L.I.V.E. VOLUNTARY,

A p p e l l e e .

File No. 3670 

O P I N I O N  

[No. 2022 —  F e b ru ary 19, 1980]

Appeal  from the S u p erior Cour t of the State 
of Alaska, T h i r d  Judicial District, Anchorage, 

Peter J. K a l a m a r i d e s , Judge.

Appearances: J o s e p h  K. Donohue, Assista nt
Attorne y General, A v r u m  M. Gross, A t t or ney 
General, Juneau, for Appellants. Joe P. 
Josephson, J o s e phson & Trickey, Inc., 
Anchorage, for Appellee. S t e p h e n  M. Ellis, 
Delaney, Wiles, Moore, Hayes & Reitman,
I n c . , Anchorage, for Amici Curiae Alaska 
Legislative C o u n c i l  and Ad mini s t r a t i v e  
Regulation Revie w Committee.

Before: Boochever, Chief Justice, Rabinowitz,
Connor, Burke and Matthews, Justices.

MATTHEWS, Justice.
BOOCHEVER, Chief Justice, w i t h  w h o m  CONNOR, Justice, 
joins, dissenting.

AS 44.62.320(a) provides:

The legislature, by a concur r e n t  resolution 
adopted by a vote of both houses, may annul 
a regulation of an agency o r  department.



This statute e n co mpasses a v a r i a n t  of w h a t  has come to be
1

c alled the legislative veto. T h e  q u e s t i o n  in this case is 

w h e t h e r  this device viola t e s  article II of the A l a s k a  

Constitution. We hold that it does.

I

C h apt er 15 of Title 5 of the A l a s k a  Statutes 

author i z e s  games of chance and skill to be o p e r a t e d  by 

p e rmi t holders. Only certain kinds of games, ("bingo,

raffles and lotteries, ice classics, dog mushers' contests,
2

fish derbies and cont ests of skill") are allowed, only
3

n o n p r o f i t  orga nizations m a y  be issued a permit, and all

revenues must be d e voted to "the awardin g of p rize s to

c o n t e s t a n t s  or p a rtic ipants and to educational, civic,
4

public, charitable, p a t r io tic or re ligious uses." The

Co.Tanissioner of Revenue has been delegati ! the a u t h o r i t y  to

adopt rules and regulations "necessary to carry out this
5

c h apt er or protec t the best interest of the public."

1. For exce llent h istories of the legislative 
veto, see Ginnane, T h e Control of Federal A d m i n i s t r a t i o n  by 
C o n g r e s s i o n a l  R esolutions and C o m m i t t e e s , 66 Harv. L. Rev. 569 
(1953) ; N e wma n & Keaton, Congress and the F a ithful Exe cution 
of Laws - Should L egislato r s * Supe rvise A d m i n i s t r a t o r s ?  41 
Cal. 17! Rev. 565 (1953) ; and Watson, C o n gre ss Steps Out: A 
Look at Conyre s s i o n a l  C o n t r o l  of the Zxecutive"! 63 Cal. ITT 
Rev. 983 (1975).

2. AS 05.15.100.

3. AS 05.15.120, .210(15).

4. AS 05.15.150.

5. AS 05.15.060(11).
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k

I

F r o m  1960 until 1976 one of the C o m m i s s i o n e r’s 

regulations prohi b i t e d  lottery o p e r a t o r s  from giving prizes

e x c e e d i n g  $15,000 in person al p r o p e r t y  or $30,000 in real
6

prope r t y  annually. In N o v embe r of 1976 the regul a t i o n  was

amended by increasing the a nn ual p e r s o n a l  p r o p e r t y  limit to

$30,000 and the annual real p r o p e r t y  limit to $50,000 and by

stating that personal prop erty i n c luded cash and negotiable 
7

i n s t r u m e n t s .

6. The regulation was d e s i g n a t e d  15 A A C  05.
410(4). Ir provided:

In holding, operating, and conduc ting 
raffles or lotteries, no per mittee 
shall raffle prizes of p e r s o n a l  p r o p e r t y  
in excess of the sum o r  value of 
$15,000.00 in any one calendar year and 
real p r o pert y in excess of the sum or 
value of $30,000.00 in any one calendar 
year.

7. As amended the r e g u l a t i o n  reads:

(4) In holding, operat ing and 
c onducting raffles or lotteries, a 
permittee may not raffle prizes of 
personal property, inclu ding cash 
or a negotiable instrument, the 
aggregate total of w h i c h  is in 
excess of the sum or value of 
$30,000 in any one c a l e n d a r  year 
and real p r o pert y in e xcess of the 
sum or value of $50,000 in any one 
c a l e n d a r  year.
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A.L.I.V.E. V o l u n t a r y  is an u n i n c o r p o r a t e d  associa 

tion w h i c h  acts as the political a c t ion committee for the 

T eamster's Union Local No. 959, a n d  a f f i l i a t e d  unions. For 

three years it has operated fund raising lotteries under a 

p e r m i t  issued by the Department of Revenue. It applie d for 

a permit for 1977 an d reported that d u ring 1976 it had 

distri b u t e d  $80,000 in cash prizes. The D e p a r t m e n t  denied 

A.L.I.V.E. a p e r mit for 1977 on the g r o u n d  that its prize 

d i str ibution in 1976 had exc eeded the a l l o wable limit.

A.L.I.V.E. then brough t suit a g a i n s t  the D e p a r t­

ment a lleging that the denial of the p e r m i t  was wrongful, 

c l a iming that under the first version  of the regulation 

which was in e f f e c t  for most of 1976 cash p ri zes were not 

included w i thin the personal property limita t i o n  of $15,000 

While the case was pending before the superior  court, the 

legislature, a cting under AS 44.62.320(a), annulled, by



c o n c u r r e n t  resolution, 15 AAC 0 5 . 4 1 0 ( A ).
8

8. Leg is l a t i v e  Resolve No. 79, in full, states:

A n n u l l i n g  a regula tion of the Department 
of Revenue p e r t a i n i n g  to the value of 
prizes a w arde d in raffles and lotteries.

BE IT RESOLVED BY THE L EGISLATUR E OF THE 
STATE OF ALASKA:

W H E R E A S  under AS 44.62.320 the legis­
lature by c o n c u r r e n t  resolution adopted by 
a vote of both houses m a y  annul a regulation 
of an agency or department; and

W H E R E A S  15 AAC 05.410(4), adopted by 
the De partment of Revenue, restricts the 
value of prizes w h i c h  m a y  be awarded in a 
single year by a q u a l i f i e d  organizat ion in 
a raffle or lottery to $30,0U0 in personal 
p roperty and $50,000 in real property; 
and

W H EREAS the prevention of high-stakes 
gambling sought by this regulation could 
be achieved more effect i v e l y  through less 
restrictive means; specifically, the value 
of prizes awarded in individual raffles or 
lotteries could be limited or the prize 
limit could be related to the amount re­
qui r e d  to p a rticipate in the raffle or 
lottery; and

W H ERE AS this regulation  would frus­
trate the intent of AS 05.15.150, which 
specifies p e r m i s s i b l e  uses for net p r o­
ceeds of raffles and lotteries, by p r e­
venting q u a l i f i e d  o r g a n i z a t i o n s  from 
garnering net proceeds in sufficient 
amounts for uses specific ally mentioned 
in AS 05.15.150, such as erecting or 
maint a i n i n g  public buil dings or works, 
or lessening rhe burden on government;

BE IT RESOL V E D  by the A las ka State 
L egislature that adm in i s t r a t i v e  r e g u l a­
tion 15 A A C  05.410(4) is annulled.



A s  a result of the l e g i s l a t i v e  a n n u l m e n t  A.L.I.V.E.

a d d e d  anoth er cou nt to its c o m p l a i n t  u n d e r  w h i c h  it claimed

that the denial of its p e r m i t  was w r o n g f u l  because it was

b a s e d  on continui ng e n f o r c e m e n t  of the regul a t i o n  despite its 
‘ • 

n u l l i f i c a t i o n  by the legislature. In response, the state

c l a i m e d  that the legislature c ould not constitutionally

annul an administrative r e g u l a t i o n  by c o n c u r r e n t  resolution

and th erefore the regulation ha d n o t  been annulled. Both
i

p a rti es move d for summary j udgment on this issue. The c o u r t  

gr a n t e d  partial summary j u d g m e n t  in favor of A.L.I.V.E., 

h o l d i n g  that the legislative a n n u l m e n t  pow er was consti­

tutional and that the r e g u l a t i o n  in q u e stion was void ab

. . . 9
m i t i o .

9. That is, since 1960. L e g i s l a t i v e  Resolve 
No. 79 p u r p orted to annul not m e r e l y  the 1976 amendments 
to the regulation, but the r* julation in its entirety. Se e 
note 8, s u p r a .
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The A l a s k a  C o n s t i t u t i o n  d e f i n e s  w i t h  s o e c i f i c i t y
10

the m e c h ani cs of legislation. E a c h  provision h a s  a purpose 

"designed to e n g e n d e r  a respo n s i b l e  legislative p r o c e s s  

w o r t h y  of the p u b l i c  trust." P l u m l e y  v. H a l e , 594 P . 2d 497, 

500 (Alaska 1979).

Article II, section 13 requires that e v e r y  bill be 

confined to one s u b j e c t  and that there be a d e s c r i p t i v e

II

10. Art. II, § 13 provides:

F o r m  of B i l l s . E v e r y  bill shall be 
confined to one subject unless it is an 
a p p r o p r i a t i o n  bill or one codifying, 
revising, or rearr a n g i n g  existing laws.
Bills for a p p r o p r i a t i o n s  shall be con­
fined to appropriations. The subject of 
each bill shall be expressed in the 
title. T h e  e n a c t i n g  clause shall be:
"Be it e n a c t e d  by the Legisl a t u r e  of the 
State of Alaska."

Art. II, § 14 provides:

P a s sage of B i l l s . The legislature 
shall e s t a b l i s h  the p r o c edure for e n a c t­
ment of b i l l s  into law. No bill may 
become l a w  unless it has passed three 
readings in e a c h  house on three separate 
days, e x c e p t  that any bill m a y  be a d­
vanced f r o m  second to third r e a d’ng on 
the same d a y  b y  c o nc urrence of three- 
fourths o f  the house c onsider ing it.
No bill m a y  become law w i t h o u t  an a f fi rma­
tive vote of a m a j o r i t y  of the members hip of 
each house. The yeas and nays on final 
passage shall be entere d in the journal.

-7-



title. These requir e m e n t s  are designe d "to prevent the

inclusion of incongruous and unrelated m a tters in the same

bill in order to get support for it w h i c h  the several

subjects m i g h t  not separ ately command, and to guard against

inadvertence, stealth and fraud in legislation." S u b e r

v. Alaskc State Bond C o m m i t t e e , 414 P . 2d 546, 557 (Alaska

1966). The same section also requires a specific form of

e n a c tment  clause to avoid co nfusion ns to w h e n  the legislature

is speaking w i t h  the force and effect of law, as distinguishe d
11

from the mere exp res s i o n  o f  its views and  desires.

Article  II, section 14 requires three reading s of

a bill, on three separate days in order "to ensu re that the

legislature knows w h a t  it is passing," N o r t h  Slope Borough

v. Sohio Petro l e u m  C o r p ., 585 P . 2d 534, 543 n.ll (Alaska

1978) , and to ensure an o p p o r t u n i t y  for the expres s i o n  of
12

public o p inion and due deliberation. Secti on 14 also 

requires that the vote of e a c h  legislator on final passage 

of a bill be recorded and that no bill m a y  pass w i t hout an 

affirmative vote of a m a j o r i t y  of the m e m b e r s h i p  of each 

house. These provisions are m e a n t  "to ensure deliberation 

prior to passage, to e n sure that the requisite m a j o r i t y  of 

each house a f f i rma tively votes to enact a bill into law, and

11. See 3 Procee d i n g s  of the A l aska Constitutional 
Conven tion 1746-40 (January 11, 1956).

12. See 3 P r o c e e d i n g s  of the A l a s k a  Constitutional 
Conven tion 1751-54 (January 11, 1956).



to p r o v i d e  a public record of the v o t e  cast by each legis­

lator." P l umley v. H a l e , 594 P . 2d 497, 500 (Alaska 1979).

In a ddition to these formal safeguards there is

the conditio n that no bill shall become law unless the
13

governo r has the o p p o r t u n i t y  to veto  it. This powe r is 

granted "'to preserve the in tegrity of . . . [the executive] 

branch of g o vernment . . . and thus m a i n t a i n  an e quilibr ium 

of governmental p owers . . . [and] to act as a check upon 

hasty and i l l - consi dered l e g i s l a t i o n . 1" Thomas v. R o s e n ,

569 P . 2d 793, 795 n.5 (Alaska 1 9 7 7 ) (citation omitted). 

Finally, there is the clause that laws do not become e f f e c t­

ive, unless a two-thirds vote of the m e m b e r s h i p  of each 

house provides otherwise, until ninety days after they are 

enacted. Art. II, § 13. This is d e s igned to provide a fair

o p por tunity to those people a f f e c t e d  by legislation to learn
14

of the laws they m u s t  live by.

The q u e s t i o n  p r e s ented by this case is whether the 

legislature can e x e rcise its legislativ e power without 

following these e n a c t m e n t  provisions. In our view the answer 

must be in the negative, for o t h e r w i s e  they wou ld serve no 

purpose. In Plumley v. H a l e , 594 P . 2d 497, 502 (Alaska

13. Art. II, §§ 15, 16 and 17.

14. See 4 Procee d i n g s  of the A l a s k a  Constitutional 
Convention 3110 (January 25, 1956).
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1979) we held that the requi r e m e n t s  of Art. II § 14 are
15

mandatory, not permissive. The m i n u t e s  of the proceedings

of our constituti onal co nven t i o n  indicate that the dele gates

were fully aware that only by following the enactment

procedures could the l egislatu re mak e law. Thus, Delegate

Sundborg stated:

Now, a m a j o r i t y  v o t e  in each house of 
the legislature is not equivalent to 
passing a law, because it does not re­
quire the signature  of the governor, and 
it does not r e qu ire c onform ance w i t h  the 
provisio ns of this c o nstitutio n and the 
provisions of such laws as will be passed 
under it w i t h  r e s p e c t  to the procedure 
in enac ting a law. So, w h e n  we say in 
the second sentence, "The state m a y  by 
law," we are saying that that law must 
be p as sed by the legislature in the 
m anner that is r e q uired by the c o n s t i­
tution and the statutes, and either 
signed by the g o v ernor  or passed over 
his veto or become law w i t h o u t  his 
signature in the m a n n e r  pr ovided in 
the constitution, w h i c h  we felt was 
the real int ention of the body rather 
than m erel y r e q u i r i n g  that the l e g i s­
lature by a m a j o r i t y  in e ach house and 
without adhering to any of those other 
restrictions and w i t h o u t  any reference 
to the governor could contract debt on 
behalf of the state.

5 Proceedings of the Alaska Co nsti t u t i o n a l  Conventi on at

3405 (January 28, 1956). Of course, when the legislature

15. We also r e f e rred to the Art. II §§ 14 and 15 
safeguards in N o r t h  Slope Borough  v. Sohio Pet. Corp., 585 
P . 2d 534, 543 n. 11 (Alaska 1978), stating: "Our c o n s t i t u­
tion imposes certain requir e m e n t s  of formality on l e g i s­
lative action . . . .  The legislature enacts laws by the 

passage of bills m e e t i n g  the foregoing formalities. It may 
not enact a law or change one by com mittee report."
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wi hes to act in an a d v isory c a p a c i t y  it m a y  act b y  resolution.

However, w h e n  it m e a n s  to take action having a binding

effect on those outside; the l e gislature it m a y  do so o n l y  by

following the e n a c tment  procedures. O t h e r  state courts have
16

so held w i t h  virtual unanimity.

Thus in P eop le ex rel. Burr itt v. C o m m i s s i o n e r s  of 

State C o n t r a c t s , 11 N.E. 180 (111. 1887) a joint resolu tion 

directed state off icials to m a k e  a contract for the p u b­

lication and dis tri b u t i o n  of c e rtain m u n i c i p a l  laws and 

provided an a p p ropriati on for that purpose. The Illinois 

Supreme Court held that the joint resolution was invalid 

because the e nactment pro ced u r e s  prescr i b e d  by the Illinois 

Constit ution had not been followed. Speakin g of them, the 

court stated:

16. Watrous v. Golden C h am ber of Commerce, 218 
P . 2d 498 (Colo. 1950) is perhaps an exception. At issue 
there was a statute allowing certain tax p r o c e e d s  to be 
pledged as security for bonds to pay for construct ion of 
state turnpikes under the condition "that any such pledge 
shall first be ap proved by joint resolution of the Senate 
and House of Representatives." Id. at 502. The court upheld 
the statute, finding that such a resolution w a s  not 
legislative in character, but "relat[ed] solely to the 
transaction of the b u s iness of the two houses." Id. at 510. 
One propon ent of the legislative veto has remarkeS- that 
the reasoning of this cas e is "so unsati s f a c t o r y  as to 
destroy its value as a precedent." Schwartz, Legisl ative 
Control of A d m i n i s t r a t i v e  Rules & R e g u l a t i o n s ,”30 N.Y.U. L. 
Rev. 103l, 1043 n . 56 (1955)“
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That these v a r i ous provisions, g iving  the 
form and mode b y  which, through the 
concur r e n t  action of the legislative and 
executive departments, valid and binding 
laws are enacted, are, in the highest 
sense, mandatory, cannot be doubted.

11 N.E. at 185. The court w e n t  on to note that

nothing becomes law simply and solely 
because m e n  who possess the legislative 
power will that it shall be, unless they 
express their deter m i n a t i o n  to that effect 
in the mode p o i nted out by the instrument 
w hich invests them w i t h  the power, and under 
all the forms w h i c h  that instrument has 
rendered essential. [Citation omitted].

Id.

In Mullan v. S t a t e , 46 P. 670 (Cal. 1896) the

California legislature had passed a resolution requiring

compensation of a private individual. In rejecting the

argumen t that the resolution had the effect of law, the

court stated:

A  mere resolution . . .  is not a 
competent m e t h o d  of expres s i n g  the 
legislative will, where that expression 
is to have the force of law, and bind 
others than the members of the house 
or houses a d o pting :t.

46 P. at 672.

Moran v. La G u a r d i a , 1 N . E . 2d 961 (N.Y. 1936)

involved statutory provisions reducing public employees'

salaries during an e c o no mic e m e r genc y "until the legislature

shall find their further operation unnecessary." The

legislature first a t t e mpted to repeal this law by passing a

bill, but it was vetoed by the Governor. The same result

-12-



was then sought by the p a s sage of a joint resolution. In

alternative holding the court held that the legislature

could not c o n s t i tuti onally term inate the operation of the
17

statute by resolution:

A  c oncurren t resolut ion of the 
Legislature is not effective to m o d i f y  
or repeal a statutory enactment. . . To 
repeal or m o d i f y  a statute requires a 
legislative act of equal dignity and 
import. N o t h i n g  less than another 
statute will suffice. A  concurrent 
r esolution of the two Houses is not a 
statute. . . A  concu r r e n t  resolution, 
unlike a statute, is binding on ly on 
the m e m b e r s  and o fficers of the l e g i s­
lative body. It resembles a statute 
neither in its mode of p a ssage nor in 
its consequences. The form of a bill 
is lacking, an d readings are not 
required. It does not have to lie on 
the desks of m e mber s of the Legislature 
for three legislative days. , . But more 
important, its adoption is complete 
w i tho ut the concu r r e n t  action of the 
Governor, or, lacking this, passage by 
a two-thirds vote of each House of the 
L egis lature o v e r  his veto. Thus a 
joint resolution m ay be adopted by a 
mere m a j o r i t y  of the L e gislat ure without 
action by the Go vernor or notice to the 
public, w h e r e a s  the enactment of a 
statute requires action by three distinct 
bodies and at least three days' notice to 
the public. As has been well said: "In
the exercise of this vast power [of the 
Legislature] a ccording to the fundamental 
idea and c o nstitut ion of parli a m e n t  the 
concurrence of the three distinct bodies 
of w h i c h  it is composed, each acting by

17. The o ther a l t e r n a t i v e  holding was that the 
statute had not autho rized termination by resolution.
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itself and independent of the others, is 
necessary. No two of them  acting together, 
m u c h  less.alone, can m a k e  a l a w . " [Citations 
o m i t t e d ] .

1 N . E . 2d at 962.

The express p r o v i s i o n  in the A l a s k a  Constitution 

of two specific legislative veto m e c h a n i s m s  supports our 

v i e w  that no implied general p o w e r  to veto ag ency r e g u l a­

tions by informal le gislative action exists. O n  the subject 

of the o r g anizatio n of the execut ive d e partment the governor

18. To the same effect are: Becker  v. Detroit
Sav. Bank, 257 N.W. 853 (Mich. 1934); C l e v e l a n d  Terminal 
& V.R. Co. v. State ex rel. A t t o r n e y  General, 97 N.E. 967,
973 (Ohio 1 9 1 2 ) ( " [A] joint resoluti on is not an act of 
legislation and . . .  it cannot be effective for any  purpose 
for w h i c h  an exercise of legislative power is neces s a r y  . . .); 
Scudder v. Smith, 200 A. 601, 604 (Pa. 1 9 3 8 ) ("The subject 
m atte r of this joint r esolution is legislative in its nature.
It is not a m e r e  formal express ion of legislative opinion [and 
is therefore invalid]); State ex rel. Todd v. Yelle, 110 
P . 2d 162, 165 (Wash. 1 9 4 1 ) ("It is . . . clear that a house 
resolu tion is not a law. A  law m u s t  be enacted either by 
p o p u l a r  initiative or by the legislature, and, when by the 
legislature, must be by bill. . ."); Rowley v. City of 
Medford, 285 P. 1111, 1114 (Or. 1 9 3 0 ) ("The power of the 
Legislature to effect i v e l y  legislate by resolution is 
c o n f i n e d  within very n a rrow limits. It may provide for 
expenses incident to its sessions, such as employing clerks 
and stenographers and p r o c u ring supplies, and other matters 
incident to the carrying on of its own business, but it 
cannot go outsid e and legislate genera lly on m a tte rs involving 
prope r t y  or other  rights. As to such matters, its resolutions 
have only the effect of an e x pression of opinion and no 
more."); Hawks v. Bland, 9 P . 2d 720, 721 (Okla. 1 9 3 2 ) ("[a] 
resolution is the m e r e  expre ssion of an opinion and not an 
e n a c t m e n t  of law."); N e wp ort News Fire Fighters  Ass'n,
Local 794 v. City of Newp ort News, 307 F.Supp. 1113, 1115 
(E.D.Va. 1969) ("[T]he resoluti on expres ses only the opinion 
of that legislative body.").
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may p r opose changes in the law by executive order. Unless

they are disapp r o v e d  by the legisla ture w ithin sixty days by

"resolution c o n c u r r e d  in b y  a m a j o r i t y  of the m e m bers in

joint session. . . .", such changes shall "become effective
19

at a date thereafter to be d e s i g n a t e d  by the g o v e r n o r . '

On the subject of m u n i c i p a l  b o u n d a r y  changes, the state

local b o u nda ry commis s i o n  m a y  make  recommendations. They

become ef fective f orty-f ive days after p resen t a t i o n  to the

legislature unless v e t o e d  by a "resolutio n concurred in by a
20

m a j o r i t y  of the m e m b e r s  of each house."

There are several n o t e w o r t h y  aspects of these 

e x p r essed powers. First, they are accomp a n i e d  by specific 

time deadlines. Second, the de adlines are different, sixty 

days in one case and forty-five  days in the other. One m a y  

question, if there is an implied legislative veto power in 

the constitution, w h e t h e r  it is a cco mpanied by a time limit, 

and if so, w h a t  the limit is. Third, the expressed legis­

lative vetoes annul p r o p o s e d  e x e c utive  action, they do not

19. Art. Ill S 23.

20. Art. X § 12. We do not agree w i t h  the 
dissent's c h a r a c t e r i z a t i o n  of the power granted in these 
two provisions as r u l e - m a k i n g  power, w h i c h  we see as the 
power to interpret a n d  implement statutes. Rather, the 
power con tained in these provi s i o n s  is the power to change 
statutes; therefore, the expression of these extraordinary 
powers in the c o n s t i t u t i o n  cannot be regarded as carrying 
an implication that, gener al a dmini s t r a t i v e  rule m aking was 
m eant to be forbidden.



change existing law. T h e y  there f o r e  do not have the same 

p o t e n t i a l  for the d i s r u p t i o n  of p u blic ex pect a t i o n s  and o n­

going exe cutive pr ograms that the b l a n k e t  veto in que stion 

has. Fourth, the legislative vote r equired for the exercise 

of each of the expressed v eto es is different. Re-orga nization 

orders m a y  be b l o c k e d  by a r e s o l u t i o n  of disapproval c o n­

curred in b y  a m a j o r i t y  of the m e m b e r s  of the legislature in 
21

joint session, w hile b o u n d a r y  change vetoes require

d isapproval  by a r esolution c o n c u rred in by a major i t y  o p
22

the m e m b e r s  of each house. Since the Senate has t wenty
23

members  and the House has forty, these d i f ferences can be 

quite important. The v otes of thirty legislators; are 

required to forestall a v e t o  taken in joint session, while 

ten senators can p r e vent a veto if the vote is to be by a 

m a j o rity of the membe rs of each house. Here, as with the 

differing time de adlines m e n t i o n e d  above, one may inquire as 

to w h i c h  voting m e t h o d  the c o nstitutio n w o u l d  impose as part 

of an implied general legisl ative veto power. The answer, 

of course, is that the consti t u t i o n  contains no clue. In 

our view, the specificity w i t h  w h i c h  the consti tution deals 

with the legislative veto p o wers it does grant leads

«
logically to the conclusio n that no other veto power is 

implied.

21. Art. Ill § 23.

22. Art. X § 12. '

23. Art. II, § 1.
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I l l

W e  are aware of o n l y  three cases w h i c h  have

d e c ided the q u e s t i o n  w h e t h e r  a legisl ative veto is con- 
24

stitutional. T h e y  are A t k i n s  v. United S t a t e s , 556 F.2d

1028 (Ct. Cl. 1977), c e r t , d e n i e d , 434 U.S. 1009, 54 L.Ed.2d

751 (1978); O p inion of the J u s t i c e s , 83 A . 2d 738 (N.H.

1950); and R e i t h  v. S o u t h  C a r o l i n a  State H o u sin g A u t h o r i t y,

(Ct. C.P., 11th Jud. Dist. Aug. 28, 1975), rev'd on other
25

grounds, 225 S.E.2d 847, 848 (S.C. 1976).

24. The d i s s e n t  suggests that our comment in 
Boehl v. Sabre Jet Room, Inc., 345 P . 2d 585 (Alaska I960), 
supports an a f f i r m a t i v e  answer to this question. We stated 
that " [the legislature] has; the powe r by resolution to annul 
any agency or d e p a r t m e n t  rule or regulation." However, the 
c o n s t i t u tionality of a n n u l m e n t  was not argued in that case, 
and our statement obviously was n ot a judgment on this 
issue.

25. The Amici w o u l d  add Sibbac h v. Wilson, 312 
U.S. 1, 85 L.Ed. 479 (1940) to this list; however, the type 
of veto d i s c u s s e d  there a p p a r e n t l y  en tailed formal law 
enactment and, therefore, the case has no relevance to the 
question before us. See A t k i n s  v. United States, 556 F.2d 
at 1060 and n. 21. In B u c k l e y  v. Valeo, 424 U.S. 1, 140 n. 
176, 46 L . E d . 2d 659, 757 n. 176 (1976), the United States 
Supreme Court found it u n n e c e s s a r y  to pass on the validity 
of a legislative veto, but J u s t i c e  White in a concurring 
opinion indicated he thought it was constitutional. 424 
U.S. at 284-85, 46 L . E d . 2d at 838-39. Subsequently, the 
Court of A p p e a l s  for the District of Columbi a avoided the 
same issue, C lark v. Valeo, 559 F.2d 642 (D.C. Cir.)(en 
banc) a f f 1d m e m , s u b , nom. C l a r k  v. Kimmitt, 431 U.S. 950,
53 L . E d . 2d 267 (1977), but C i r c u i t  Judge MacKinnon reached 
the merits in a vigorou s d i s s e n t  c r iticizin g Justice White's 
conclusion in B u c k l e y . 559 F.2d at 685.

- 1 7 -



The N e w  Ham ps h i r e  case, O p inio n of the J u s t i c e s ,

83 A . 2d 738 (N.H. 1950), involved the question  w h ethe r a

reorganizati on statute violat ed the state constitution. The

statute provided  that the r e o r ganization plan pr oposed by

the governor w o u l d  become law if the two legislative houses

did not disappr ove it by concurre nt resolution. The court

concluded that the statute v i o l a t e d  the enactment provisions

of the N e w  Ham pshire Constitution:

The p r o c ed ure w h i c h  [the reorganiraton 
statute] provid es is in d i s tinct contrast 
to that c o n templated by the Constitution.
Consent is to be m a n i f e s t e d  by silence 
or adjournment, and disapprov al by 
"concurrent resolution" . . . [T]he c o n­
templated proc edure violates the c o n­
stitutional p rovision s requiring 
separate action by e a c h  house of the 
Legislat ure . . . [T]he act w ould d i s­
pense w i t h  the "passage" of any measure, 
as that word is com monly used, and with 
the requir e m e n t  of p r e s e n t a t i o n  to the 
Governor. In a sense the act provides 
for a reversal of the d e m o c r a t i c  processes 
required by the Constitution, for under it 
the Governor would p r o p o s e  the legislative 
action, r ather than approve or disapprove  of 
action taken. 83 A . 2d at 741.

In Reith v. South C a r o l i n a  State Housing A u t h o r i t y , 

(Ct. C.P., 11th Jud. D i s t . , Aug. 28, 1975), r c v'd cn other 

g r o u n d s , 225 S.13.2d 847, 848 (S.C. 1976), the South C arolina 

Court of Common Pleas considered, inter a l i a , the validity 

of a statutory p r o v ision stating that regulations p r o m u l­

gated by the Housing A u t h ority  shall be "null and void 

unless approved  by a c on current resolution of the General

- 1 8 -



A s s e m b l y  at its session following such promulgation." The

court held that  this p r o v i s i o n  v i o l a t e d  the constitutiona3l

enactm ent requir e m e n t s  b e cause  "the General A s s e m b l y  m a y  not

p e r f o r m  a legislative function by m e a n s  of a concurrent 

26
resolution." The court also c o n c l u d e d  that the provision

impermissibl y infringed on the e x ecutive's power to ad-
27

mi n i s t e r  and enforce the laws. On appeal, neither ruling

was challenged, but the state supreme court reversed on the

grounds that the l egislative veto p r o v i s i o n  was not sever-
28

able and, therefore, the wh ole act was unconstitutional.

The appel l a t e  court accepted the lower court's  ruling on the

veto p r o v i s i o n  as the law of the case and did not pass on 
29

the issue.

A t kin s v. U nited S t a t e s , 556 F.2d 1028 (Ct. Cl. 

1977), c e r t , d e n i e d , 434 U.S. 1009, 54 L . E d . 2d 751 (1978) 

involved a statute emp ow e r i n g  the P r e s i d e n t  to make 

recommendatio ns for judicial salary increases and transmit 

them to Congress; the recomm e n d a t i o n s  w o u l d  become effective 

after thirty days unle ss d i s a p p r o v e d  by either House. It 

was c l aimed that this m e c h a n i s m  was u n c o n s t i t u t i o n a l .because

26. Reith v. South C a r o l i n a  State Housing
Authority, Op. at 9.

27. Id. at 10.

28. 225 S .E .2d at 848-49.

29. 225 S .F.. 2d at 848.
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it c o n t r a v e n e d  article I, section 1 of the U nited States 

Constitution, w h i c h  vests the legisl ative power of the 

United States in a bi-cam e r a l  Congress, article I, section 

7, w h i c h  g rants veto power to the President, and the principle 

of separati on of powers. The C o u r t  of Claims, en b a n c , in a 

four-to-three decision, u p h e l d  the statute.

Atkins is not strong a u t h o r i t y  in this case, for the 

following reasons. First, the m a j o r i t y  took pains to confine 

its o p i n i o n  to the n a r r o w  issue b e fore it, emphasizing that 

Congress' special role in the e s t a b l i s h m e n t  of judicial 

salaries shaped its reaso n i n g  and conclusion. Id. at 1058- 

60, 1063, 1065, 1068. Moreover, the U nited States C o n­

stitution does not contain d e t a i l e d  direct i o n s  for legislative 

action similar to those set forth in the A l a s k a  Constitution, 

di s c ussed s u p r a , pp. 7-10. Thus the C o u r t  of Claims was

able to say, speaking of a r ticle I, section 1 of the United
30

States Constitution: "[T]he clause does not itself,

as a textual matter, m e c h a n i c a l l y  direc t the manner in which

Congress must exercise the legisl ative power." Id., at 1062.

S ich a statement could n ot be made w i t h  reference to Article 

II of the Alaska Constitution. Further, the court stressed

30. U.S. Const, art. I, § 1 provides:

All legislative powers herein g r a n t e d  shall 
be vested in a C o n g ress of the United States, 
w h i c h  shall c o n s i s t  of a Senat e and House 
of Representatives.

- 2 0 -
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that no c hang e in the law w as a c c o m p l i s h e d  by the one-flouse

veto, because the Presid e n t ' s  r e c o m m e n d a t i o n s  never had the

e f fec t of law. Id. at 1063. T h e  court implied that for one

House to have the a u t h o r i t y  to m a k e  such a change w o u l d  be

unconstitutional: "Nor c ould  one H o u s e  do a n y thing  m o r e

than p r e s e r v e  e x i sting law. . ." Id. at 1064. In contrast,

the annullmen t provis i o n s  of AS 44.62.320(a) p e r m i t  the

legislature to v o i d  admin i s t r a t i v e  r e g u l a t i o n s  w h i c h  are in

effect. Such r eg ulations are laws in every m e a n i n g f u l  
31

sense, and a n n u lling any one of t h e m  e f f e c t s  a c hange in 

the law.

IV

We turn n ow to a discus s i o n  of the m a j o r  arguments 

of A p p e l l e e  and the Amici.

The first is that since AS 44.62.320(a) was passed 

by the first state legislature, several m e m b e r s  of w h i c h  had 

served in the A l a s k a  C o n s titut ional Convention, and was

31. 1 Mezines, Stein & Gruff, A d m i n i s t r a t i v e  Law
§ 1.02 [2] at 1-45 (1977); 2A Sutherland, Statutes and 
Statutory C o n s t r u c t i o n  § 49.05 at 240 (4th ed. Sands 1973), 
wh i c h  states:

An ad mini s t r a t i v e  agency m a y  be ve sted 
with the power to p r o m u l g a t e  le gis l a t i v e  
interpr etive rules w h i c h  have the force 
and effect of law. Such p owers  m u s t  be 
limited by a standard, and, whe n e x e r c i s e d > 
the e n suing regulations, if w i t h i n  the 
standards, have the same e f f icacy as an 
origina l statute e n a cted by the l e g i s l a­

ture. [Footnote o m i t t e d ] .
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ap p r o v e d  b y  Governor Egan, w h o  h a d  b e e n  c h a i r m a n  of the

Convention, a stronger than us ual p r e s u m p t i o n  of c o n sti-
32

t u t i o n a l i t y  should be applied. We n e e d  not p a u s e  to 

d ebate that point. W h a t e v e r  the strength  of the p r e s u m p t i o n  

m i g h t  be, it wi ll be o v e r c o m e  if the statute c a n n o t  be 

squared w i t h  a reasonab le r e a d i n g  of the constitution.

That, in our opinion, is the s i t u ati on here.

The Amici argue that since tne l egislatu re m a y  

d e l e g a t e  law-making power to an a d m i n i s t r a t i v e  agency, it 

follows that it m a y  reserve to itself a p a r t  of the d e l e­

gable power, and that a d e l e g a t i o n  can be m a d e  subject to a 

condition that the legislat ure m a y  later c hang e the terms of 

the de lega t i o n  by informal action. T h e  answer to this 

argument, in our opinion, is that w h i l e  the legisl a t u r e  can 

d e l e gate the power to m a k e  laws conditionally, the condition 

must be lawful and may not c o nta in a grant of power to any 

branch of gover nment to function in a m a n n e r  p r o h i b i t e d  by 

the constitution. The legislature  is bound to act in 

a ccordance w i t h  the constraints  p r o v i d e d  in a r ticle II of 

the constitution. The fact that it can d e l e g a t e  legislative 

p ower to others who are not b o u n d  by article II does not

32. The same a rgum e n t  was u n s u c c e s s f u l l y  made 
in Bradner v. Hammond, 553 P . 2d 1, 4 nn. 4 & 5 (Alaska 
1976) .
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m e a n  that it can d e l egate the same power to itself and, in

the process, e sc ape from the c onstrai nts un der w h i c h  it m u s t  
33

operate.

To i llus trate this p o i n t  we m a y  assume that the 

legislature has the p o w e r  to e s t a b l i s h  an i ndepe ndent agency 

which w o u l d  have the power to disap prove of a gen cy r e g u l a­

tions. Since the agency w o u l d  be a part of the executive 

depart ment the article II co nstr a i n t s  on legislative action 

would not g o v e r n  its functions. Could the legislature 

instead c o n v e y  to its own m e m b e r s  the power to act as such 

an agency free from these co nstraints? The answer, we

think, is c l e a r l y  no for that w o u l d  amount to dual office-
34

holding, p r o h i b i t e d  by article II, section 5, and would 

infringe on the e x e c utive appoi n t m e n t  power set out in

33. "A del ega t i o n  w h i c h  disperses power is not 
ne cessarily  c o n s t i t u t i o n a l l y  equiva l e n t  to one w h i c h  c o n­
centrates p ower in the hands of the delegat ing agency." 
Watson, C o n g r e s s  Steps Out: A  Look at Congre s s i o n a l  Control 
of the E x e c u t i v e , 63 Cal. L. Rev. 9§T^ 1067 n.430 (1975).

34. Art. II, § 5 provides in relevant part:

D i s q u a l i f i c a t i o n s . No legislator 
may hold any other o f f i c e  or posi tion 
of p r o f i t  under the United States or the 
State.



W 1

article III, section 26. W h i l e  the p o w e r  to void agency 

regula tions c o u l d  be e xercised by either the legislature, or 

by an agency, w h e n  the legislature  e x e r cises such power it 

m u s t  do so while acting as a legislature. It m a y  not grant 

itself the pow er to act as an agency.

It might be supposed that if the legislature could 

condition the v a l idi ty of a regulation  upon the subsequent 

disapproval by bo th of its houses by c o n c u r r e n t  resolution, 

it c ould c o n d i t i o n  the same upon d i s a p p r o v a l  by a com-

35

35. Art. Ill, § 26 provides:

Boards and C o m m i s s i o n s . W h e n  a 
board or c ommis sion is at the head of 
a principa l depar t m e n t  or a re gulatory 
or quas i- j u d i c i a l  agency, its m e m b e r s  
shall be app oi n t e d  by the governor, 
subject to c o n f i r m a t i o n  by a m a j o r i t y  
of the m e mbe rs of the l e gislature in 
joint session, and m a y  be removed
as provided by law. Th ey shall be
citizens of the United States. The 
board or commi s s i o n  m a y  a p p o i n t  a 
princi pal execu t i v e  o f f i c e r  when 
author ized by law, but the a p p o i n t­
ment  shall be subject to the approval 
of the governor.

S e e , e . g . , B u c k l e y  v. Valeo, 424 U.S. 1, 118-43,
46 L . E d . 2d 659, 744-58 holding that F e deral E l e c tions
C o m m i s s i o n  m e m b e r s  were n e c e s s a r i l y  "O fficers of the United
States" because, among o th er reasons, of their administrati ve 
rule-making power, and therefore could not be appointed by 
Congress; People v. Tremaine, 168 N.E. 817 (N.Y. 1929) 
d i s c u s s e d  infra, pp. 25-26.
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mittee, or a single legislator. U s i n g  the theory, p r o­

pounded  by the Araici, that a veto is m e r e l y  a c ondition 

there is no prin c i p l e d  d ist inction between these cases. It 

is therefore worth o b s e r v i n g  that most authorities have 

r ejected the valid i t y  of laws conferri ng either affirmat ive 

or negatory legislative powers on individual legislators or 

legislative committees.

In State ex rel. Ju dge v. L e g islative Finance 

Committee , 543 P . 2d 1317 (Mont. 1975), at issue was a statute 

empowering an interim legislative committee to approve 

budget a-v-sndments. The statute was held invalid. The court 

pointed out that the power to approve budget amendments 

could be exe rcised by the entire legislature in m a king an 

appropriation, or by an executive agency acting on a proper 

delegation from the legislature, but the legislature could

not deleg ate the power to so act to one of its subdivisions. 
37

Id. at 1321. The same re asoning was employed in People 

v. Tremaine, 168 N.E. 817 (N.Y. 1929), where the Court of

36

36. In fact, under  AS 24.20.445(a), the A d m i n i s­
trative Regulation Review Committee, a permanent  joint 
committee of the legislature, is granted the power to 
suspend the o peration of any r egu lation adopted after 
adjournment of the legislature until thirty days after the 
legislature reconvenes.

37. The people of A l a s k a  recently rejected a 
constitutional  amendment  which, like the law struck down in 
Montana, was d e s igned to vest the power to approve budget 
revisions in an interim legislative committee. See A laska 
Const, art. II, § 11 (proposed amend. 1978 Supp.).
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A p p e a l s  struck down a statute granting c e r tain le gislative 

committee c h a irmen the power to disapprove of the allocation 

of lump sum appropriations to an executive agency. The 

court a c kn owledged that, the legislature m i g h t  itself l egis­

late the allocation, o r  41 "ild delegate the responsibil ity 

to an executive agency. It could not, however, d e l egate the 

responsibili ty to one, or m o r e  than one, of its members:

"The Legislature m ight ma ke the segregation itself, but it 

may not confer administrative powers upon its members 

without giving them, unconstitutionally, civil appoin tments 

to administrative offices. It might by general law confer 

the power of segregation or approval of segregatio n upon any 

one but its own m e m bers  . . . but the C o n s t i t u t i o n  . . . 

makes its own members ineligible to such an appointment."

I d . at 822. feee a l s o , Stockman v. L e d d y , 129 P. 220, 223 

(Colo. 1912); Eramlette v. S t r i n g e r , 195 S.E. 257, 264 (S.C. 

1938). C o n t r a , Opinion of the J u s t i c e s , 266 A . 2d 823 (N.H. 

1970) .

The Appellee  also argues that legislative o v e r­

sight of; ad ministrative regulations is des irable and that 

such oversight can not take place effect i v e l y  if it must 

follow the path of legislation pres cribed by article II. 

There are two answers to this argument. First, and most 

important, the questio n of wheth er the legislature might
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p e r f o r m  a task m o r e  e f f i c i e n t l y  if it d i d  not h a v e  to follow 

article II is e s s e n t i a l l y  irrelevant. Since article II 

applies, the q u e s t i o n  of w h e t h e r  e f f i c i e n c y  takes p r i m a c y  

over o t h e r  goa ls m u s t  be t a k e n  to have been a n s w ered by o u r  

consti tutional framers. Second, at least a c c o rding to a 

recent case study, the l e g i s l a t i v e  veto has been u n i m p r e s­

sive in practice. See B r u f f  & Gellhorn, C o n g r e s s i o n a l  

Control of A d m i n i s t r a t i v e  Regulation; A  Stu dy o f  L e g i s­

lative V e t o e s , 90 Harv. L. Rev., 1369 (1977). T h a t  study 

concludes, essentially, that the l e gislative veto encourages 

secretive, p o o r l y  informed, and p o l i t i c a l l y  unac co u n t a b l e  

legislative action. Id. at 1409-20. It is c onsequences 

such as these that the e n a c t m e n t  p r o v i s i o n s  of o u r  c o n­

stitution are d e s i g n e d  to guard against. See discussion, 

s u p r a , pp. 7-10.

A p p e l l e e  also m a k e s  an argum e n t  based on the 

doctrine of separati on of powers. Rule r.aking is e s s e n­

tially a legis lative rather than execu t i v e  function and so, 

the argument goes, broad latitude m u s t  be a f f o r d e d  the 

legislature to act as it sees fit in this, the core area 

of its duties. This a r g u m e n t  is e s s e n t i a l l y  inconsistent 

with the r e quirem ents p r e s c r i b e d  in article II of the 

c o nst itution w h i c h  m u s t  be o b s e r v e d  in the process of 

legislation. The le gisl a t u r e  is not free to ignore these 

requirements. See, d i s c u s s i o n  s u p r a , pp. 7-10.
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A p p e l l e e  finds it sign if i c a n t  that the A l a s k a

C o n s t i t u t i o n  c o n ta ins no p r o v i s i o n  like that in section 7,
38

clause 3 of a r ticle I of the U n i t e d  States C o n s t i t u t i o n

w h x c h  a uthorizes the e x e c u t i v e  to veto legislative resolutions,

and that e x e c uti ve i nvolv e m e n t  in the enactme nt of resolutions

was not d eemed n e c e s s a r y  by the framers of the state

constitution. This  point, however, does not advance

Appell ee's case. Under the U ni ted States C o n s t i t u t i o n  joint
39

resolutions are o ne m e a n s  by w h i c h  laws are enacted; they 

ore th erefore n a t u r a l l y  inclu ded among those legislative 

acts subject to P r e s i d e n t i a l  veto. However, under the state 

c onstitution resolu t i o n s  are not an alternative  law enactmen t 

process, and therefore there is no need to m a k e  them subject 

to an executive veto.

38. This  c laus e provides:

Every Order, Resolution, or Vote to which 
the C o n c u r r e n c e  of the Senate and House 
of R e p r e s entatives m a y  be necessary 
(except on a q u e s t i o n  of adjournment) 
shall be p r e s e n t e d  to the P r e s i d e n t  of 
the United States; and before the Same 
shall take Effect, shall be a p p roved by 
him, or being d i s a p p r o v e d  by him, shall 
be repas sed by two thirds of the Senate 
and House of Representatives, according 
to the Rules and L i mitations  prescribed 
in the Cas e of a Bill. [Emphasis a d d e d ] .

39. U nited  States ex rel. L evey v. Stockslager, 
129 U.S. 470, 32 L.Ed. 785 (1889).
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The A m i c i  c o ntend that since A S  44.62.320(a) was

itself p a s s e d  in a c c o r d a n c e  w i t h  all c o n s t itutional mand a t e s

and since the g o v ernor had the o p p o r t u n i t y  to veto the

statute, c onstitution al r e quirement s have been satisfied

wi t h  r e spect  to s ubsequent acts of the legislatu re taken

p u r s u a n t  to the statute. In o t h e r  words, by v irtue of one

e n a c tment approved by the governor, the le gislature can

free itself, in c e rta in instances, of the constitutio nal

constraints that wou ld othferwise govern its actions. Such

an e n a c t m e n t  would i mperm i s s i b l y  p r e s erve legislative power

p o s s e s s e d  at one instant in time for future perio ds when the

legislature mig ht o t h e r w i s e  be incapable of acti ng because
40

of the execu tive veto. It w o u l d  also do away w i t h  the 

formal safeguards of a r t i cle II w h i c h  are meant to accompany 

law-making. The requir e m e n t s  of the constitution m a y  not be 

elimin a t e d  in this fashion.

REVERSED A N D  R E M ANDED w i t h  direc tions to enter 

partial summary judgment in favor of the state as to the 

effect of the concu r r e n t  resolu t i o n  and for further p r o­

ceedings .

40. See Watson, C o n g r e s s  Steps Out: A  Look at
Congre s s i o n a l  Control  of the Executive, 63 Cal. L. Rev. 983 
at 1067 (1975).
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BOOCHEVER, Chief Justice, w i t h  w h o m  CONNOR, Justice, joins., 
dissenting.

I

I believe that the legislative power to annul 

administrati ve regulations by concur rent resolutio n is c o n s t i­

tutional. In m y  opinion, the m a j o r i t y  reasoning is fallacious 

in equating regulations w i t h  laws pa ssed by the legislature.

The litany of constitutional r e q uirem ents outlined in the 

m a j o r i t y  opinion is indeed m a n d a t e d  for the passage of a 

bill into law. The constitution, however, makes none of 

those requirements applicable to r e g u l a t i o n s . In fact, the 

constit ution is silent as to the p r a ct ice of delegating

autho r i t y  by the legislature to the executive or administra-
1

tive agencies for p r o mulgati on of regulations. Regulations 

may be promulgated w i t h o u t  h aving each regulation confined 

to one subject, a descript ive title, > specific form of 

enactment clause, three read ings on thren separate days, the 

vote of each member adopting the regul ation recorded, a 

m a j o r i t y  vote of each house of the legislature, a public 

record of the vote cast, being subject to veto by tr.he governor,

1. The c o n s t i t u t i o n  does authorize " [r]egulatory, 
quasi-judicial and temporary agencies" to be e stablish ed by 
law. Art. Ill, 22. There are no c o n s tit utional requirements 
for promulgat ion of regulations.
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a 90-day w a i t i n g  period b efor e becom i n g  effective. N e v e r­

theless, the m a j o r i t y  does not q u e s t i o n  the au thority of the 

legislature to delegate the power to pro mu l g a t e  regulations 

w i t h o u t  these safeguards. It seems to me that if the legis­

lature, in authorizing regulations, cannot condition that 

author ity with a re asonable pro vision for o v e r s i g h t  because 

the annulment of a regul a t i o n  is equated w i t h  repeal of a 

statute, then the reg ulation itself m u s t  be considered 

invalid as not having bee n passed w i t h  the requirements 

n ecessary for e nacting a bill into law.

This issue was consid ered by this court shortly 

after statehood in Boehl v. Sabre Jet Room, I n c . , 349 P . 2d 

585, 588 (Alaska 1960), where we stated:

The legislative power of the state "is 
vested in a legislature." It is argued 
that because of this constitu tional p r o­
vision the power m a y  not be delegated.

But 3uch a strict theory of separation 
of powers ignores realities and the 
practical necessities of government. The 
United States Supreme Court has said that 
d elega t i o n  by Congress has long been 
recognized as necessar y in order that the 
exertion of legislative power does not 
become a futility, and that necess ity 
fixes a point beyond which it is u n r e a­
sonable and impracticable to compel the 
legislature to prescribe d e t ailed rules.
[Footnotes omitted.]

2

2. AS 44.62.180 does specify that, with certain 
exceptions, -egulations become effect ive on the 30th day after 
filing by the lieutenant governor.
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One of the bases specified in Boehl for u p h o l d i n g  this power

of the legislature to dele gate r e g u l a t o r y  a u t h o r i t y  was the 

identical right to annul r egulatio ns w h i c h  the m a j o r i t y  now 

finds to be unconstitutional. In Boehl w e  stated:

It also is not essential, in order to 
sustain the grant of authority, that the 
legislature circum s c r i b e  a d m i n i s t r a t i v e  
discre tion by express standards of action 
in order that the o p p o r t u n i t y  for c a p r i­
cious exercise of power will not exist.
There is slight danger of that. The e x­
ercise of the board's powers is h e dged 
about by substantial safeguards. Before 
the board may act it m u s t  c o nduct  a 
public hearing and afford any interested 
person the oppor t u n i t y  to be heard, and 
it mu st then "consider all relevant 
matter presented to i t . " T h e r e  is ample 
opportunity for judicial review; for "any 
interested person may o btain a judicial 
declaration as to the v a l i d i t y  of any 
regulation * * ". Finally, there is 
legislative supervision. The legislature, 
which meets annually, m a y  revise the s t a­
tute and thus restrict the b ound s of a d­
ministrative action; it has the power by 
resolution to annul any a g e n c y  or d e p a r t­
ment rule or r e g u l a t i o n ; and the L e g i s­
lative Council, an i n terim l egislative 
committee charged w i t h  the d u t y  of m a k­
ing recoiamendations to the legislature, 
must annually r eview all a genc y r e g u l a­
tions to determine if the l egislat ive 
intent is being c o r r ectly  followed.

349 P . 2d at 590 (emphasis adde • ’ .footnotes omitted).

In my opinion, the m a j o r i t y  m i s s t a t e s  tho question

presented as being whether the l e g i s l a t u r e  can exercise .its

legislative power without the usual c o n s t i t u t i o n a l  safeguards.

The real question is whether, having e x e r c i s e d  it3 legislative

power, subject to all those safeguards, it y c o n d itio n the
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delega t i o n  of r e g u l a t o r y  power to an e x e c utive a g e n c y  upon a 

provis ion for l egisla tive oversight. I agree w i t h  our s t a t e­

me n t  in Boehl that the legislatu re has that power.

II

The a dvent  of the industrial r e v o l u t i o n  v astl y 

increased and c o m p l i c a t e d  the tasks of legislatures. Due to 

limits of time and s peciali sed expertise, legisl a t u r e s  have 

found it impossible to p r e s c r i b e  laws a d e q u a t e l y  covering 

the tremend ously v aried and intricate forms or. social r e l a­

tionships arising out of the p r o l i f e r a t i o n  of business,

manufacturing, trade, transportation, c o m m u n i c a t i o n  and
3

commercial enterprises. Of necessity, legisl a t i v e  authority

had to be de leg a t e d  to a d m i n i s t r a t i v e  agencies. Nevertheless,

both in England and in the United States, e f f orts were

initiated to m a i n t a i n  some controls over  b r o a d  dele gations 
4

of authority.

3. See g e n e r a l l y  Stone, The T w e n t i e t h  Century 
Admini s t r a t i v e  E x p l o sion and After, 52 Calif, hi Rev. !j1J 
(1964).

4. See Boisvert, A  Legisl a t i v e  Tool for S u p e r­
vision of A d m i n i s t r a t i v e  ? ^ e n c i e s : The L a y i n g  S y s t e m , 25
F o rdham L. Rev. 638 (1957); Schwartz, L e g i s l a t i v e  Control 
of A d m i n i s t r a t i v e  Rules and Regulations: The A m e r i c a n
E x p e r i e n c e , 30 N.Y.U. L. Rev. 1039 (1955) (hereinafter cited 
as S c h w a r t z ) ; Carr, L e g i s l a t i v e  Control of A d m i n i s t r a t i v e  
Rules and Regulation's: P a r l i a m e n t a r y  S u p e r v i s i o n  in B r i t a i n ,
30 N.Y.U. L. Rev. 1045 (1955).
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E n g l a n d  has long u t i li zed the laying system/

w h e r e b y  an a dmin i s t r a t i v e  o rder or regula t i o n  m u s t  be laid

before P a r l i a m e n t  for a spe cified p eriod of time before

be c o m i n g  effective.

Pa r li amentary control over a d m i n­
istrative rules and regulations 
. . . is a s s erted p rincip ally 
through  provisi ons in enabling s t a t­
utes that rules made under them 
shall be. laid before Parliament.
This is customar ily combined w i t h  a 
p r o v i s i o n  in the statute, either 
that the rule shall not be o p e r a­
tive until it is appr oved by r e s o l u­
tion, either of both  Houses or of 
the H o u s e  of Comm ons alone . . . , 
or that, if w i t h i n  forty days a r e s o­
lution is p a ss ed by either House  for 
annulling the rule, the rule is to be 
void . . . .'

In the United States, the issue of w h e t h e r  a

l egis lature can reserve to itself the power to disapp rove

a d m i n i s t r a t i v e  regulations has been b r ewing for more than 
6

forty years. The ea rly stages of the d i s pute involved the 

R e o r g a n i z a t i o n  Acts of the 1 9 3 0’s and 1 9 4 0’s which provided 

that e x e c utive reorga n i z a t i o n  plans became effec tive sixty 

days after tr ansm i s s i o n  to Congress, unless w ithin  that

5. Schwartz, supra note 4, at 1032-33.

6. Clark v. Valeo, 559 F.2d 642, 649-50 (D.C. 
Cir.) (en banc) (per curiam), a f f’d mem. sub nom. , Clark v. 
Kimmit, 431 U.S. 950, ’53 L. Ed. 2d 267 (1977).
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period Congress d i s a p p r o v e d  by resolution. Federal acts

i n c o rporating similar prov is i o n s  have proli ferated in recent 
8

years. Yet no federal co urt has squarely evalua ted the

v a l i d i t y  of provis i o n s  r e s e r v i n g  to Congress the power to
9

disap p r o v e  a d m i n i s t r a t i v e  regulations.

7

Ill

I agree w i t h  the m a j o r i t y  that there is scant case 

authority on the specific issue in the United States. Our 

court, however, has favorably d i s c u s s e d  the legislative veto 

in B o e h l .

The h o l d i n g  in A t k i n s  v. United S t a t e s , 556 F.2d 

1028 (Ct. C m . 1977) (er± b a n c ) (per c u r i a m ) , cert, d e n i e d , 434 

U.S. 1009, 54 L. Ed. 2d 751 (1978),.supports the position

7. Ginnane, The Control of Federal Adminis tration 
by C o n gressi onal Re solu t i o n s  and C o m m i t t e e s , 66 Harv. L~.
RevT 569, 576-82 (1953). The 1939 and 1945 Reorganization 
Acts provided for dis app r o v a l  by a concurr ent resolution;
the 1949 Act allowed d i s a p p r o v a l  by either House. Id. at 
579, 581.

8. Watson, C o n gres s Steps Out: A  Look at C o n­
gressional Control of the E x e c u t i v e , 63 Calif. L. Rev. 983, 
989 (1975). An a p p e n d i x  to this article lists many statutes 
g i vin g special e ffect  to cong re s s i o n a l  resolutions. Many 
have been passed in the 1970's and involve veto power over 
actions of executive agencies or the President. See id. at 
1089-92 app. A.

9. Stewart, C o n s t i t u t i o n a l i t y  of the Legislative 
Veto, 13 Harv. J. Legis. 593, 595 (1976).
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taken in this dissent. A t k i n s uphel d a statute allowing

either House of Congress to veto judicial salary increases 

recomm ended b y  a p r e siden tial commission.

In Buckley v. V a l e o , 424 U.S. 1, 46 L. Ed. 2d 659 

(1976), the m a j o r i t y  of the United States Supreme Court did 

not r e a c h  the issue of w h e ther regulatio ns p r o m u l g a t e d  by 

the Federal E l e ction C o m m i s s i o n  w o u l d  become effe ctive 

w ithin thir ty days of filing if either House of Congress did 

not d i s a p p r o v e  them. In his concurrence, J u stice W h i t e  did 

approve the overs i g h t  provision, stating:

I am also of the v i e w  that the o t h e r­
wise valid r egula t o r y  power of a p r o­
perly created independent agency is not 
render ed consti t u t i o n a l l y  infirm, as 
violat ive of the President's veto power, 
by a statutory p r o v i s i o n  subjecting 
agency r e gulati ons to d isapproval by 
either House of Congress. For a bill to 
become law it m u s t  pass both Houses and 
be signed by the President or be passed 
over his veto. Also, "Every Order,
R e s o l u t i o n , or Vot e to w h i c h  the C o n c u r­
rence of the Senate and House of R e p r e­
sentatives m a y  be necessary" is likewise 
subject to the veto power. Under § 438(c) 
the FEC's regulations are subject to 
disapproval;’ but for a regulation to b e­
come effective, n e i ther House need approve 
it, pass it, or take any action at all 
with respect to it. The regulatio n b e­
comes effective by nonaction. This no 
more invades the President's powers than 
does a r egulatio n not required to be laid 
before Congress. Congre ssional influence 
over the s ubstantive content of agency 
regula tion m a y  be enhanced, but I would 
not v i e w  the power of either House to 
d isapprove as equiva l e n t  to le gislation 
or to an order, resolut ion or vote re- 
quiring the c oncurrence of both Houses.



424 U . S. -at 284-85, 46 L. Ed. 2d at 838-39 (emphasis added) 

(footnotes o m i t t e d ) .

The m a j o r i t y  cites Reith v. South Carol ina State 

Housing A u t h o r i t y, (Ct. C.P., 11th Jud. D i s t . r Aug. 28, 1 S 7 5 ) , 

rev'd on o t her g r o u n d s , 225 S.E.2d 847, 848 (S.C. 1976), but 

appropriately concedes that the Supre me Court of South Carolina 

did not reach the issue w i t h  w h i c h  w e  are concerned.

Also cited is the N e w  Hampshire  case, O pinion of 

the J u s t i c e s , 83 A . 2d 738 (N.H.. 1950), an advisory opinion on 

whether a reorga n i z a t i o n  statute v i o l a t e d  the state c o n s t i­

tution. The stcxtute p r o v i d e d  that the reorganization plan 

proposed by the gove rnor would b ecome law if the two l e g i s­

lative houses did not d i s a p p r o v e  it by c onc urrent resolution. 

The court concluded that the statute violated the state 

constitution. Icl. at 741. T hree of the five justices felt 

the procedure violated the p r i n ciple of b i c a m e r a l i s m  because 

each house "has u ndert a k e n  in advance to surrender to the 

other its co nstitutiona l a u t h ority to veto or refuse assent 

to action taken or approved by the other." Id. at 74J.-42.

It is also significant that twenty years 

later the New Ham pshire S u p reme Court examined a statute 

requiring certain salary increases to be approved by a 

legislative committee prior  to s u b m i s s i o n  to the governor 

for final a p p r o v a l . Opinion of the J u s t i c e s , 266 A . 2d 823 

(N.H. 1970). The court, w i t h o u t  analysis of its earlier
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opinion, found no v i o l a t i o n  of separation of powers, rea soning 

that since the legislature could delegate its power to fix 

salaries, it could impose conditions upon  the exerc i s e  of 

such delegated authority. Id. at 826. In conclusion, it 

seems to me that w h a t  case a u t h ori ty exists is more s u p p o r t­

ive than not of the concept of legislative annulment.

IV

The legislature's partic i p a t i o n  in the pr omul g a t i o n

of regulations is w ithin the core area of legislative power,

formulation of policy. Accordingly, the legislature's

power to select the means of partic i p a t i o n  should be
10

generously construed.

The d e l e g a t i o n  of r ule-makin g authority to executive 

agencies does not alter the basic legislative nature of 

the function. C o n di tioning that delegation  on the r ight of 

the legislature to r e view and annul re gulations does not 

infringe on the power of the executive, where, as here, the

10. We have held that when the legislature e x e r­
cises power w i t h  reference to an essentially executive 
function those powers should be construed narrowly. Bradner 
v. Hammond, 553 P . 2d 1, 7 (Alaska 1976). Conversely, when, 
as here, a basic a l l y  legislative function is involved, the 
powers of the legislature should be construed broadly.
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a n n u l l i n g  a c t i o n  is taken at the first session of the legislature
11

following p r o m u l g a t i o n  of the regulation.

I b e l ieve that a statute can v a l i d l y  condition the

deleg a t e d  power to enact r egulations by requiring that the

re gulations  be subject to annulment  by resolution, just as

it could limit the effect ive dat e of the new regulations or

the length of time d u ring w h i c h  they would  be in force. I

find no m a t erial d i f f e r e n c e  between AS 44.62.320 and other

statutes, upheld by the United States Supreme Court, that

co n d ition the exer cise of r ule- making authority by approval12
of private citizens. If private citizens can exercise 

such power, then certain ly the legislature should be able 

to e x e rcise the same power.

11. A  l o n g - t e r m  scrutiny of executive action taken 
pursuant to r egulation s leading to delayed annulment might 
involve legislative in frin g e m e n t  on the executive power to 
enforce laws. We are not confronte d w i t h  such a question 
and need not pass on it b e c a u s e  the regulation here in 
quest i o n  was an nulled at the first legislative session 
following its promulgation. We are similarly not confronted 
with an annulme nt by a single legislator, a committee of
the legislature, or by one house.

12. r nited States v. Rock Royal Co-Operative,
Inc., 307 U.S. 533, 574-78, 83 L. Ed. 1446, 1470-72 (1939) 
(upholding federal statute delegating to Secretary of 
A g r i c u l t u r e  a u t h ority to issue marketing  orders for s peci­
fied commodities, if a pproval of producers was secured); 
Currin v. Wallace, 306 U.S. 1, 15-18, 83 L. Ed. 441, 451-52 
(1939) (upholding statute authorizing Secretary of A g r i­
culture to regulate m a r k e t i n g  of tobacco if two-thirds of 
growers in a m arket requested, by referendum, such a c t i o n ) .
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As the m a j o r i t y  corre c t l y  notes, there are two

p rovi sions in our con stitution w h i c h  deal s p e cifically with

the legislative veto. These are arti cle III, section 23,

concer ning executive reorganization, w h i c h  p r o v i d e ? that

the legislature may veto a r e o r g a n i z a t i o n  plan by a reso-
13

lution "in joint session," and a r ticl e X, section 12, 

concerning local boundaries, w h i c h  provides that the legis-

13. The full text of article III, section 23,
p r o v i d e s :

The governor m a y  m a k e  changes in the 
organiz ation of the e x e c utive branch 
or in the assignment of functions 
among its units which he considers 
necessary for efficie nt administration.
Where these changes require the force 
of law, they shall be set forth in 
executive orders. The legislature 
shall have sixty days of a regular 
session, or a full s e ssion if of 
shorter duration, to d i s a p p r o v e  these 
executive orders. Unless di sapp r o v e d  
by resolution concurred in by a m a j o r­
ity of the m e m bers in joint session, 
these orders become e f f e c t i v e  at a 
date thereafter to be d e s i g n a t e d  by 
the governor.
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lature may ve to by r e s o l u t i o n  local b o u n d a r y  change s proposed
14

by an executive b r a n c h  commission.

The m a j o r i t y  concludes that these two express

p rovisions creatin g a l e g i s l a t i v e  veto by resolu t i o n  exclude

the p o s s i b i l i t y  of an implied leg islative veto. They state:

In our view, the s p e c i f i c i t y  w i t h  w h i c h  
the c o n s t i t u t i o n  d eals w i t h  the l e g i s­
lative veto p owers it does grant leads 
logically to the c o n c l u s i o n  that no 
other vet o power is implied.

Adopting the majority' s logic, however, it m i g h t  be said 

with equal force that the d e l e g a t i o n  of any rule-ma king 

powers to the e x e c utiv e by the legislature wo uld also be 

unconstitutional. It m i g h t  be argued that where  the c o n s t i­

tutional drafters  in tended to create rule-making p ower in 

the executive b ra nch they c r e a t e d  it expressly, w i t h

14. A r ticle X, section 12, provides:

A  local b o u n d a r y  c ommission or boar i 
shall be e s t a b l i s h e d  by law in the 
executive b ranch of the state g o v e r n­
ment. The c o m m i s s i o n  or board may 
consider any p r o posed local govern m e n t  
boundary change. It m a y  present p r o­
posed changes to the le gislature during 
the first ten days of any regular s e s­
sion. The c han ge 3hall become effecti ve 
forty-five days a fter  p r esent ation or 
at the end of the session, w h i c h e v e r  is 
earlier, unless d i s a p p r o v e d  by a r e s o­
lution c o n c u r r e d  in by a m a j o r i t y  of 
the m e m bers of each house. The c o m m i s­
sion or board, subject to law, may 
es t a b l i s h  proced ures w h ereb y boundarie s 
may be a d j u s t e d  by local action.
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specificity, as they d id in these two provisions, and that 

o ther r u l e - m a k i n g  powers c r e a t e d  b y  statute cannot be implied.

In r.y view, the e x p r e s s i o n  of some powers in these 

p rovisions does  n o t  lead to the conclu s i o n  that the c o n s t i­

tution forbids either an e x p a n s i o n  of rule-m a k i n g  powers  in 

the exe cutive or a deni 1 . of the l egis lative veto. The 

Al a s k a  C o n s t i t u t i o n  is silent on the question of a d m i n i s­

trative  regulations. It does not say w h a t  powers may be 

delegated, h o w  rules m a y  be promulgated, or w h e t h e r  the 

legislat ure m a y  r e t a i n  a veto  power by resolution. P r e­

sumably, these w e r e  q u e s tion s that the constit utional

drafters thoi ght c ould b est be resol v e d  by the legislature.

There is an a s pe ct of these two provisions, however, 

that is w o r t h y  of some notice. It seems s ignificant that in 

[ the only two instances w h e r e  the c o n s t i t u t i o n  does m a k e  a

specific g r a n t  of rule-mak ing power d irec t l y  to the executive, 

it does so w i t h  a power r e s e r v e d  in the legislature to veto 

the rule by resolution. There seems to be little logic to 

a p osit i o n  that m a i n t a i n s  that the consti tutional drafters 

i w o u l d  have sanctioned the use of the reso lu t i o n  here, yet

■ dem a n d e d  the higher e n a c t m e n t  standard when the legislature

£ d e l e g a t e d  power o n  its own.

g Finally, the m a j o r i t y  argues that where a veto

power by r e s o l u t i o n  exists, it m u s t  also specify time limits, 

the m e t h o d  of v o t i n g  and so forth. This argu ment is
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unconvincing. H aving a l l o cated a specific ru le-m a k i n g  power 

to the e xecutive branch, it was a p propriate  for the c o n s t i t u­

tional drafters to d efine in the c o n s t i t u t i o n  a specific 

legislative check to that power. This w o u l d  seem to be a 

virtual necessity., b e c a u s e  any statute that the legislature 

might pass to c i r c u m s c r i b e  these executiv e powers otherwise 

would in all likelihood be unconstitutional. B ut whe re the 

legislature delegates rule -making powe r by statute, the 

c onstitutional dr afters m i g h t  well presume that the l e g i s­

lature could also d e s i g n  an a p p r o p r i a t e  system of checks and 

balances by statute law, as they have done here in AS 44.62.320(a).

VI

It is also of significa nce that the Administrative 

Procedure Act, chapter 143, SLA 1959, containing an annulment 

provision, was passed shortly after the drafting of the 

constitution at the first session of the Alaska State L e g i s­

lature. Many of the delegates to the Const itutional Con-
15

vention  were among the m e m bers of the legislature. In 

fact, two of the more active delegates, Hellenthal and 

Taylor, introduced House Bill 13 w h i c h  was enacted as

15. Thirt e e n  delegates and Conventio n S e c r e­
tary (now Judge) Thomas B. Stewart w e r e  legislators in the 
first session of the A laska State Legislature.
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chapter 143, SLA 1959. T h e  bi ll was passed by a House
17 18 

vote of 37 to 1, and by a u nanimous Senate vote.

At that time, the gov ernor of A l a s k a  was W i l l i a m

A. Egan, w h o  had presided as P r e s ident o v e r  the Constitutional

Convention. In signing House Bill 13 into law, Go vernor

Egan d e l i v e r e d  the fol lowing m e s s a g e  to the legislature:

I am signing into law HOUSE BILL NO.
13, the a d m i n i s t r a t i v e  proce dures bill.
I w i s h  to call a t t e n t i o n  to the Atton, ay 
General's s t a t ement that Section 1,
Article VI of C h ap ter 1 thereof may be 
u nconstitut ional in its seeking to impose 
new duties on local g o v e r n i n g  bodies.

Because of the bill's s e parabi lity 
clause, however, I do not consi der this 
flaw of such seriousness that the bill 
should not be signed and utilized.

Although the governor saw fit to point out a possible

constitutional p r o b l e m  with article VI b e cause  it required

local governing bodies to hold public hearings, no question

was raised about the legislature' s power to annul regulations
20

by joint resolution.

What was said by the United States Supreme Court 

about legislation passed by Congress shortly  after the

16

16. 1959 House Journal 52.

17. 1959 House Jou nal 427.

18. 1959 Senate J o u r n a l  708.

19. 1959 Senate Journal 1092.

20. See ch. 143 (ch. I, art. VII, § 1), SLA 1959.
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en a c tment of the U nited States C o n s t i t u t i o n  is apropos

h e r e :

What, then, are the elements that enter 
into our d e c i s i o n  of this case? We have 
first a c o n s t r u c t i o n  of the C o n s t i t u t i o n  
made by a Co ngress w h i c h  was to p r o vide 
by l e g i s l a t i o n  for the o r g a n i z a t i o n  of 
the G o v e r n m e n t  in accord w i t h  the C o n s t i­
tution w h i c h  had just then b e e n  adopted, 
and in w h i c h  there were, as r e p r e s e n t a­
tives ai.d senators, a consid e r a b l e  n u m b e r  
of those w h o  had been m e m b e r s  of the C o n­
ven t i o n  that framed the C o n s t i t u t i o n  and 
p r e s ented it for ratification. It was 
che C o n g ress that launched the Government.
It w a s  the Congress that r o unded out the 
C o n s t i t u t i o n  itself by the p r o p o s i n g  of 
the first ten amendme nts w h i c h  had in 
e ffect b e e n  p r o mised to the p e ople as a 
c o n s i d e r a t i o n  for the ratification. It 
was the Congress in which  Mr. Madison, 
one of the first in the framing of the 
Constitution, led also in the o r g a n i z a t i o n  
of the G o v e r n m e n t  under it. It was a 
C o n g ress w h o s e  c o n s t itutio nal d e c i s i o n s  
have always bee n regarded a 3 they should 
be r e g a r d e d  as of the g r e ates t w e i g h t  in 
the i n t e r p r e t a t i o n  of that fundamental 
instrument. . . . This court has r e p e a t­
edly laid d o w n  the princ iple that a 
c o n t e m p o r a n e o u s  legislative e x p o s i t i o n  of 
the C o n s t i t u t i o n  whe n the founders of our 
G o v e r n m e n t  and framers of our C o n s t i t u­
tion were acti vely p a r t i c i p a t i n g  in public 
affairs a cquiesced in for a long term of 
years fixes the c o n s t r u c t i o n  to be given 
its provisions,

M yers v. United S t a t e s , 272 U.S. 52, 174-75, 71 L. Ed. 160, 

189-90 ( 1 9 2 6 ) (citation o m i t t e d ) .

Finally, I note that the p olicy of author i z i n g  

l egislative a n n u l m e n t  of r egulati ons is becoming  increasingly

w idesp r e a d  in Alaska, in other states, and in the federal



government. Such a practice, affording a p r a c t i c a l  m e a n s
I

21

21. Numerous other statutes enacted in recent 
legislative sessions in A laska pro/ide for some specific 
legislative r e v i e w  function. See AS 4 6 . 0 3 . 7 5 8 (c)(regulations 
relating to oil spills); AS 46.40.080 (regulations relating  
to coastal zone management); AS 38.50.140 (regulations 
pertaining tc land exchanges); AS 2 9 . 2 3 . 080(c) (regulations 
relating to salary increases); AS 38.06.055(a) (oil and gas 
d i s p o s i t i o n s ) . Some regulations annulled by r e s o l u t i o n  are 
the following: regulations relating to nursing home a d m i n­
istrators, annulled by Senate Concurrent Resol ution No. 94 
in 1976; mo tor v e hicle inspection regulations, a n n u l l e d  by 
Senate Concu r r e n t  Resolution No. 62 (HCS C S S C R ) , in 1976; 
the prize limit regulation, arnulled by Legisl a t i v e  Resolve 
No. 79 (House Co ncu r r e n t  Resolution No. 60) in 1977; school 
loan regulations, annulled by Legislative Resolve No. 87 
(Senate C oncurrent Resolution No. 32) in 1977; and certain 
regulations adopted by the Department of C o m m unity and 
Regional Affairs, annulled by Legislati ve Resolve No. 95 
(Senate C oncurrent Resolution No. 12) in 1977.

For a r eview of laws from other states re lating to 
annulment of regulations, see Jackson, L e g i s l a t i v e  R e view of 
Admini s t r a t i v e  Rules and Regulations 1 (July 1 9 7 7 , (papers 
prepared for S outhern Legislative C o n f e r e n c e ) . A  chart at 
the end of Professor Jackson's paper indicates that the 
following states a l l o w  regulations to be ann ulled by means 
of resolution: Alaska, Connecticut, Idaho, Michigan, Montana,
Oklahoma, Tennessee, and Vermont. A  N e w  Yotk report gives 
slightly d i f f e r e n t  figures, stating that four teen of the 
twenty-two states w i t h  legislative r evie w m e c h a n i s m s  have 
procedures wh ich can "cause an agency rule to be promulgated, 
approved, amended, modified, or annulled." Task Force on 
Critical Problems, Senate Research Service, N e w  York State 
Legislature, Admini s t r a t i v e  Rules . . . What is the L e g i s­
lature 1s Role?^ 7 (June 1976). Appellant states that eight 
states allow n o n statut ory legislative a n n u lment —  six by 
concurrent resolution, two by one-House vetoes.

The states which do not allow an nulment of the 
regulation generally provide that a legislative committee 
may review regulati ons to determine if they are c ons istent 
with legislative intent, hold hearings on q u e s t i o n a b l e  
regulations, notify the agencies of its doubts, and s o m e­
times, recommend statutory action by the legislature.

For a d i s c u s s i o n  of federal laws on the subject,
3ee no t e  8 s u p r a .
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of supervision of the broad  de lega t i o n  of legislative powers 

reguired b y  the compl e x i t i e s  of m o d e r n  society, should not 

be h a s tily voided.

I c o n c l u d e  that the legislature's annulment of the 

cash p rize regulation, p u r s u a n t  to AS 44.62.320(a), does 

not v i o lat e the p r i n c i p l e  of separation of powers, does not

provide a means by w h i c h  tne legislature can enact laws

w i t h o u t  passa ge of a bill, and does not u n c o n s t i tuti onally

encroach o n  the p o w e r  of the executive.
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