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I n t r o d u c e d :  5 / 1 5 / 8 1  
R e f e r r e d :  J u d i c i a r y

BY THE RULES COMMITTEE 
BY REQUEST ( f o r  t h e  T a s k  

IN THE HOUSE F o r c e  on  V i o l e n t  C rim e)

HOUSE BILL NO. 577

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWELFTH LEGISLATURE -  FIRST SESSION

A BILL

or an  A ct e n t i t l e d :  "An A ct r e p e a l i n g  p r o v i s i o n s  r e l a t i n g  t o  j u s t i f i c a t i o n .

o f  t h e  u s e  o f  f o r c e  i n  r e s i s t i n g  o r  i n t e r f e r i n g  w i t h  

a r r e s t . "

BE IT r NACTF.D BY THE LEGISLATURE OF THE STATE OF ALASKA:

're... 1 .  The f o l l o w i n g  la w s  a r e  r e p e a l e d :  AS 1 1 . 8 1 . 4 0 0 ( a ) ( 2 ) ,

1 . 3 1 . 4 0 0 ( c ) ,  and 1 1 . 8 1 . 4 0 0 ( d ) .

[ \ ° /  f i U  . V  /

A y y

- 1 - HB 577
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THE LEGISLATURE OF THE STATE OF ALASKA  
TWELFTH LEGISLATURE

FISCAL NOTE

I. REQUEST UD
Bill/Resoiution No._______ ^  •
Title A n  A c t  R e p e a l i n g  P r o v i s i o n s  -  U s e  o f  F o r c e  -  A r r e s t ___________
Requested by_JH.Qus.e_Judiciary Committee__________________ Date__ -L/8/82

II. FISCAL DETAIL
Agency A ffected A l a s k a  C o u r t  S y s t e m
Program Category Affected_
BRU, Program, or Subprogram(s) Affected_____________________________________________________________
(N ote: If more than one budget component is affected, separate line-item amounts and funding for each 

com ponent in the. analysis section.)
EXPENDITURES ^Thousands o f  Dollars)

FY 8 1 FY 8 2 FY 8 3 FY 8 4 FY .85 .F Y  8 6
100 PERSONAL SERVICES
200  TRAVEL
3 00  CONTRACTUAL
4 0 0  COMMODITIES
500 EOUIPMHNT
6 00  LAND & STRUCTURES
7 00  GRANTS. CLAIMS. ETC.

TOTAL - 0 - - 0 - - 0 - - 0 - - 0 -

FUNDING (Thousands o f  Dol 

GENERAL FUND

lars)

FEDERAL FUNDS
OTHER (Specify Fund Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instmctions, Section III)

HB 577 repeals certain provisions of AS 11.81.400 relating to 
justification of the use of force in resisting arrest. This bill will 
have no fiscal impact on the Alaska Court system.

IV. DATE 1 / 1 2 / 8 2

Original: Legislative Finance 
cc: Budget and Management

Prime Sponsor (First Legislator Named)

PREPARED BY
AGENCY ______
PHONE 2 6 4 - 0 5 4 5

Richard P. Barrier
Alaska Court System
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TWELFTH LEGISLATURE 

FISCAL NOTE

I . REQUEST
B i l l / R e s o l u t i o n  N o. KB 5 7 7 ________________________________________________________
T i t l e  R p p p f l l i n g  t h e  r i  ght- f n  r p s i s t -  a n  u n l a w f u l ,  a r r e s t , _______
R e q u e s t e d  b y  H c m s e  J u d i c i a r y  C o m m i t t e e _____________ D a te _  1 / 7 / B 2 _______

I I .  FISCAL DETAIL
A g en cy  A f f e c t e d D e p a r t m e n t  o f  L a w ____________________________________________
Program  C a t e g o r y  A f f e c t e d A H m i m ' g t - r a r i n n  n f  . T u s t - i r e _________________
BRU, P ro g ra m , Or S u b p ro g ra m (s)  A f f e c t e d __________________________________________
( N o t e :  I f  more th a n  one b u d g e t  com ponent i s  a f f e c t e d ,  s e p a r a t e  l i n e - i t e m  

am ounts  and f u n d in g  f o r  e a c h  com ponent in t h e  analysis section.)
EXPENDITURES (T h o u sa n d s  o f  D o l l a r s )

FY 82 FY 83 FY 84 FY 85 FY 8 f fy  t$7

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
5C0 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

FUNDING (T h o u sa n d s  o f  D o l la . - s )

GENERAL FUND
FEDERAL FUNDS
OTHER ( S p e c i f y  S o u r c e )

‘ - 7 ~ T U T "^ D E ­

P O S IT IO N S

FULL TIME - 0 - - 0 - -■()- - t i - " '  ' -Tj-
PART TIME
TEMPORARY

I I I .  ANALYSIS ( S e e  F i s c a l  N ote  P r e p a r a t io n  I n s t r u c t i o n ,  S e c t i o n  I I I )

T h i s  l e g i s l a t i o n  r e p e a l s  t h e  r i g h t  t o  r e s i s t  a n  u n l a w f u l  b u t  
o t h e r w i s e  p e a c e f u l  a r r e s t .  T h i s  s t a t u t o r y  c h a n g e  w i l l  r e s u l t  
i n  n o  a d d i t i o n a l  c o s t s  a n d  e x p e n d i t u r e s  a n d  p o s s i b l y  r e s u l t  
i n  s e v e r a l  s h o r t e r  t r i a l s  a  y e a r  b y  e l i m i n a t i n g  t h i s  i s s u e  
f r o m  l i t i g a t i o n .

IV .  DATE J a n u a r y  8 .  1 9 8 2 _PREPARED BY D a n i e l  w . H i c k e y /  C h i e f  P r o s e c u t o r
"AGENCY D e p a r t m e n t  o f  Law

O r i g i n a l s  L e g i s l a t i v e  F in a n c e  PHONE__________ h(-15 -  3 A ? Q_______
c c :  B u d g e t  and  Management

P rim e S p o n s o r  ( F i r s t  L e g i s l a t o r  Named)
3 3 - 0 0 1  (R e v .  1 2 / 8 1 )



MILLER v. STATE Alaska 421
C ite  as . A lask a . 461* P .2d 421

f f e r r y  G lenn M IL L E R , A ppellant,
» - y~ • —  -

\ '
r  ST A T E  o f A laska , Appellee.

N o . 986.

Suprem e C ourt o f A laska.

■r'Dec-' ij), IOC!).

The defendant was convicted o f  stab­
bing at another with intent to wound. The 
Superior Court, Third Judicial District, 
Ralph E. Moody, J., rendered judgment, and 
defendant appealed. The Supreme Court, 
Connor, J., held that a private citizen may 
not use force to resist peaceful arrest by 
one he knows or has good reason to believe 
is an authorized peace officer performing 
his duties, regardless of whether arrest is 
illegal in circumstances of the occasion; 
this rule has no application when arrestee 
apprehends bodily injury, or when unlaw­
ful arrest is attempted by one not known 
to be a peace officer.

Affirm ed.

1. In d ic tm e n t  an d  In fo rm a tio n  C = I0 .I (2 )

Indictment was not defective because 
grand jury foreman served for a few 
months, was temporarily excused, and then 
resumed service a few months later. Rules 
o f Criminal Procedure, rule 6 (c) (2 ), (().

2. A r r e s t  0 = 6 3 (3 )

An arrest for a misdemeanor made by 
an o fficer  without a warrant is valid if 
offense is committed in his presence. AS 
12.25.030(1).

3. A r r e st  G =G3(3)

A warrantless arrest is lawful where 
peace o fficer  has perceived facts winch 
would lead a reasonable man to believe that 
arrestee has commuted or attempted to 
commit an offense :n his presence. AS  
12.25.030(1).

4 . A r r e s t  C = 6 3 (3 )

W here experienced police officer, late 
at night, set out to investigate automobile 
parked in lot o f  bowling alley which had

closed for night, he stopped automobile 
when it started to move away, he recog­
nized boy and girl who were in automobile 
and knew that they were minors, and of­
ficer noticed case o f  beer on floor behind 
driver’s seat, he could arrest the boy with­
out a warrant on charge of being minor in 
possession o f  alcoholic beverage. AS 12.- 
25.030(1).

5 . O b str u c t in g  J u s t ic e  G = 3

f'-'—A~ private "citizen may not use force 
'to resist peacefu l arrest by one he knows 
or has good reason to believe is an author­
iz e d - peace o fficer  performing his duties, 
regardless o f  whether arrest is illegal in 
circumstances o f  the occasion: this rule 

no application when arrester appre­
hend:. bodily injury, or when unlawful ar­
rest is attempted by one not known to be a 
peace officer .

6 . C r im in a l L a w  0 = 6 3 6 (2 )

Record failed to show that trial court 
abused its discretion in allowing state, after 
it had rested its case, to call additional w it­
nesses.

7 . C r im in a l L a w  C = I I 6 9 (3 )

As respects whether there was probable 
cause for warrantless arrest o f defendant as 
a minor wi possession o f  alcoholic beverage, 
introduction o f  defendant's birth certifi­
cate, if  it were error, could not have 
amounted to harmful error, where defend­
ant testified that, at time of trial on charge 
o f stabbing arresting officer with intent 
to wound, he was 20 years o f  age. AS
11.15.150.

8 . C r im in a l L a w  0 = 4 1 9 (3 )

As respects whether there was prob­
able cause for o fficer ’s warrantless arrest 
o f defendant as minor in possession of 
alcoholic beverage, officer's testimony that 
on a previous occasion he had seen defend­
ant's driver’s license and had observed the 
hirth date stated on it was not inadmissi­
ble hearsay but was admissible under doc­
trine which permits statements ly  third 
party declarant when they arc offered to 
show state o f mind o f  the one who hears 
the statement.
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9 . C r im in a l L a w  C = 7 0 6

W here wetness testified  or. cross-exam ­
ination that he did not recall certain words 
in his statement to police, on redirect ex ­
amination. after refreshing his recollection 
with the statement, he testifed that he had 
used such words, and on recTOSs-examina- 
tion the trial court sustained state’s objec­
tion to defendant s attempt to question w it­
ness about another portion o f statement on 
ground that question was outside scope of 
redirect exam ination, the state's offer to  
put whole statem ent in evidence was not 
ground for mistrial in that defendant w as  
responsible for o ifcr .

10. W itn e s s e s  C=>:.50

In prosecution for stabbing officer  who 
had made w arrantless arrest o f  defendant 
as minor in possession o f  alcoholic bever­
age, o fficer’s statement, volunteered in 
answering question in somewhat narrative 
form, that he had tad contacts w ith defend­
ant on occasions previous to the evening  
in question and th: t he w as able to perceive 
that defendant w s "under the influence” 
was not ground fi.r mistrial.

11. C r im in a l L a w  ?= 627 .6 (4 )

In prosecutioi for stabbing officer who 
had made warran less arrest o f  defendant 
as minor in poss< ision o f  alcoholic bever­
age, o fficer’s not s as to  defendant’s age, 
made in course o investigation of gun a c­
cident in which d< fendant had shot him self, 
were not "Matcm nt" or "report" for pur­
poses o f  statutes elating to discovery and 
production of sta cirent or report in pos­
session of state. .AS 12.45.050, 12.45.06(1, 
12.45.OSO.

S ee  p tib lic iiti n W o rd s  an d  P lirn s e s
for >tlicr jud eiiil constructions nnd
defir itions.

I? . C rim in a l L a w  C^=B00(4)

W aerc issue was whether officer had 
probable cause lor warrantless arrest of 
defendant as mi tor in possession of in ­
toxicating bcvc1 ige and trial court in­
structed jury to effect that it was misde­
meanor for m iror to possess or control 
a lc /n o lic  beverage, failure to include in 
instruction the Itnguagc o f statute defin ­

ing crime of giving liquor to minors as not 
including a parent as to his own child was 
not error, in that statute had no relevancy 
to instant prosecution for stabbing the ar­
resting officer. A S  04.15.050(b), 11.15.15'j.

13. C r im in a l L aw  C = 77l)(3 )

In prosecution for stabbing officer  
who had made warrantless arrest o f  defend­
ant as minor in possession o f alcoholic 
beverage, requested instructions that in­
toxicating liquor contains more than 
of alcohol by volume and that beverage can­
not be determined to be alcoholic in content 
by sight alone w ere properly refused in 
that they would only have confused :ssue 
whether officer had probable cause to be­
lieve that defendant was in unlawful pos­
session o f  alcoholic beverage. A S  11.I f .150.

14. C r im in a l L aw  C = 8 8 t(2 )

W here indictment charged that deiend- 
ant attempted to stab police officer and 
statute under wh ch indictment was brought 
used the term "itab at another" in defin­
ing offense, and verdict found defct dant 
guilty o f attempting to stab with intent to 
wound but did not include words “a an­
other", there was no material variance. 
A S 11.15.150.

15. C r im in a l L aw  ^ = 986

Record failed to show that in sertenc- 
ing defendant the court improperly d ie d  
upon mere contacts with police not result­
ing in convictions.

Denis R. Lazarus, Anchorage, fur ap­
pellant.

Douglas B. Bails Disu Aitv., Keith E. 
Brown, Asst. Dist. Atty., Anchorage, for 
appellee.

B efore Dl.MOND, R ABINO  ,V1TZ, 
BO N E Y , and CO NX OR, JJ.

O PIN IO N

. CO NNO R, Justice.

Appellant v as ‘convicted by a jury ver­
dict o f the crime of stabbing r l another 
with intent 10 wound, ir. violation of AS
11.15.150. The one at whom the tabbing
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C ite  as. A lask a . 402 P2M 421

w as directed was Trooper Russell Anderson 
o f the A laska State Police, who was at­
tempting to e i ie c t  an arrest of appeiiant at 
the time o f  the attempted stabbing.

T he incident out o f which the indictment 
resulted took place in the parking lot o f a 
bowling alley in Soldotna, Alaska, shortly 
before midnight on March IS, 1967.

A t about 11:30 that evening Trooper 
Anderson and a friend, Ed Meyer, left  
Anderson’s home in Soldotna to remove 
a dead m oose from the Sterling Highway. 
On the ivay, they happened to notice a car 
parked in the lot o f  a bowling alley which  
had closed for the night. Anderson decided 
;:o check it out; and as he drew near in his 
patrol car, the other car made a U-turn 
and proceeded to the back of the bowling 
alley building. Anderson activated the red 
light on his patrol car and the other car 
stopped.

Anderson then walked to the driver’s 
side of the car and found Darlene Heather- 
ton behind the wheel and the car's owner, 
Terry Glenn Miller, next to her. The  
trooper testified  that he knew both of them, 
and that he knew they were both minors. 
When he asked M iss H eatheiton for her 
driver’s license, he noticed what appeared 
to he a case o f Lucky Lager beer on the. 
floor behind the driver's scat. Anderson 
told Heatherton and Miller to get out of 
the ear and informed them th ;t they were 
under arrest for being minors in possession 
of an alcoholic beverage. H e then took 
possession o f  the case o f  beer, and lie no­
ticed at that time that several o f  the bottles 
of beer were empty.

Miss Heatherton got into the patrol 
vehicle, hut appellant became argumenta­
tive. A fter a scuffle, appellant returned to 
his car.. Anderson removed appeiiant forc­
ibly from his car and managed to jostle  
him to the patrol car where he was planning 
to handcuff appellant. They slipped to 
tile ground and appellant came up wielding  
a bayonet. Trooper Anderson testified that 
Miller slashes at him with '.lie bayonet and 
that his clip-on necktie might have been 
knocked loose by the bayonet.

Because he was now wary of appellant 
and the bayonet, Trooper Anderson stepped 
backward, uusnappeu ids ic tu it t r  and or­
dered appellant to drop his weapon. Thus 
the investigation o f  an automobile parked 
after hours near a bowling alley had mush­
roomed into a serious event.

W hile Trooper Anderson and appellant 
were standing o f f  from each other 
dcrson repeatedly told appellant to di 
weapon and appellant told Anderson <.o 
leave him alone. M iss Heatherton then 
went to appellant to try to convince him 
to submit to the officer . According to the 
testimony o f  Anderson, M iller was so upset 
that he threatened M iss Heatherton. F i­
nally, the impasse ended when Miller and 
Miss Heatherton got into Miller's car, and 
a few  moments later the bayonet was drop­
ped out o f the car window. About this time 
Trooper Provine o f  the Alaska State Police 
arrived in another patrol car. Anderson 
and Provine then were able to remove ap­
pellant from the car, advise him that he 
was under arrest for attempting to stab 
Anderson, and turn him over to custody 
o f Corporal English, who had just come 
upon the scene.

Appellant specified a .number o f  errors 
in the prosecution and trial o f his case. 
Although twelve errors are specified, these 
are not correlated with the body o f the 
argument in appellant’s brief. According­
ly, wc must deal with the claims o f error 
as wc are best able to discern them.

I

[1] Appellant's first contentions can be 
grouped under the proposition that the in­
dictment was defective because o f  irregu­
larities in the constitution and administra­
tion o f the grand jury. Appellant moved 
to dismiss the indictment on the grounds 
that the grand jury was extended beyond 
the five-month limitation prescribed ay 
Rule 6 o f  the Rules o f Criminal Procedure, 
that the foreman o f  the grand jury and 
one other grand juror were not qualified 
to sit as grand jurors because they had 
served beyond the five-month limitation,
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that the w itness before the grand jury that 
indicted appellant was never properly 
sworn because the foreman was not qualifi­
ed to administer the oath to the witness, and 
that the endorsement of the indictment was 
defective because the foreman was not 
qualified to act-

J Me recoiu is clear th?* the grand jury 
foreman served in the months o f August 
and September o f  1966, that he was excused 
from service in October, but again served 
in January and March of 1967. H is actual 
service did not exceed four separate 
months. H e acted as foreman in January 
and March o f 196/. It is also plain that 
15 members o f  the grand jury voted for 
the indictment against appellant. Under 
Criminal Rule 6 (c) (2 ) the disqualification 
of one or two grand jurors would not in­
validate the indictment. Crawford v. State, 
4OS P  2d 1002, 1011 (Alaska 1965).

W e see no harm inflicted on appellant 
because the grand jury foreman served for 
a few  months, was temporarily excused, 
and then resumed service a few  months 
later. W e find this to bn in substantial 
compliance with the pertinent rule.1

A  case similar to this one is People >\ 
W halen, 26 Misc.2d 714, 20S N.Y.S.2d 130 
(I960). In that case an indictment returned 
by a grand jury containing two unqualified 
members was held to Ik valid. The court 
noted that a grand jury can act through a 
dc facto foreman without violating any 
constitutional rights of the accused.

The role o f  the foreman was described 
by the court in People v. Whalen, supra, 
in the following terms

"The foreman o f the grand jury is 
appointed by the judge o f the court which 
impaneled the grand jury. He occupies 
roughly the same position as the foreman 
o f  a petit jury. He has no greater or

1, C rim .K . 0 (1 )  p rov id es: " D isch arge und 
Exeus®. V grand jury  shall serve u ntil 
discharged In th e  presid ing superior court 
judge o f  th e  ju d ic ia l d istrict hut no grand  
jury  m ay serve m ore than  6  m onths, u n ­
less for good cau se  such  period is ex ten d ­
ed. T h e  tenure and p a v e r s  o f a grand  
jury  are not a ffected  bj the beginning

lesser powers than any other grand juror. 
Each paneled grand juror is  a distinct 
legal entity and the identity o f  the fore­
man is  m erged along w ith the other 
jurors.
“The foreman is, in the absence o f  the 
courts, the presiding o fficer  of the in­
quiry; he >s merely the instrumentality 
through which the proceedings and ac­
tions o f the grand jury are reported to 
the court, and the most important o f his 
duties is to report all indictm-nts which 
are returned by the gTand ju  y  and to 
endorse on sut h bills, as foreman, wheth­
er or not they are true bills." 208 N .Y .S. 
2d, at 132.

Thus, even if the foreman w as somehow  
not qualified, it would require a gTcater 
showing of prejudice to appellant before 
we would be w illing to invalidate the in­
dictment on the ground that the foreman 
was disqualified and that he had no power 
to administer oaths or sign indictments.

II

Appellant contests the validity of his ar­
rest, made without a warrant, on the m is­
demeanor charge of being a minor in pos­
session o f an alcoholic beverage.

H is claims o f error are based upon the 
rejection by the trial court o f appellant's 
exhibit B, offered to show that the misde­
meanor charge against him had been dis­
missed, the denial o f a motion for mistrial 
based upon the judge’s statement in ihe  
presence of the jury that the only issue 
about the legality of the arrest was wheth­
er the o fficer  had probable cause to be­
lieve that appellant had committed a mis­
demeanor in his presence, and that the 
court erred in instructing the jury on the 
legality of the arrest. Additionally, appel­
lant claims that there w as no probabh 
cause to ju stify  the arrest itself.

or ex p ira tion  o f  n term o f  court. A t  
an y tim e for cau se  sh ow n  ih e  presiding  
jud ge m ay excu se  a  ju r o r  either tcin/io- 
rarilii or p erm anently , a n d  in th e  latter  
ev en t sa id  judge m ay i:iipan>-I another  
person  in place o f  the ju ro r  exrused .'1 
(E m p h a sis  supp lied .)
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[2J The relevant arrest statute, A S  12.- 
25.030(1), authorizes a private citizen or a 
police officer, w ithout a warrant, to make 
an arrest for a crime "committed or at­
tempted in his presence." An arrest for 
a misdemeanor made by an officer without 
a warrant is valid i f  the offense is com­
mitted in his presence. Rubey v. City o f  
Fairbanks, 456 PJ2d 470, 474 (Alaska 
1969); Herrin v. State, 449 P.2d 674, 677 
(Alaska 1969); Drahosh v. State, 442 P.2d 
44, 46 (Alaska 19 ."'S).

Appellant contend, that “an officer who 
arrests without a \v arrant on a m isde­
meanor charge acts at his peril, since the 
arrest will be unlawful if  the offense was 
actually not committed, even though the 
officer  acted on reasonable grounds and 
in good faith." Under appellant’s theory, 
Anderson's arrest of appellant on the m is­
demeanor charge without a warrant was 
'awful only if the prosecution proved that 
ih e offense was actually committed in A n­
derson's presence. W e disagree.

In Rubey v. City o f  Fairbanks, supra, 
w c held that an arrest for a misdemeanor 
committed in the presence o f an officer  
w is  valid where what the officer observed 
was sufficiently indicative that an offense 
w: s in the course of commission as to lead 
to the logical conclusion that it was in 
prtgress. Support for that ruling was 
found in United States v. Viale, .112 F.2d 
595 (2d Cir. 1963), in which the United 
Sta:cs Court of Appeals applied the N ew  
Y oik  statute. T h e N ew  York statute is 
sim ilar to our own. In Viale, the court 
sa id :

"It: is now clear under N ew  York law  
that one person rnay without a warrant 
juititiab ly arrest another who commits a 
misdemeanor in his ‘presence’ only when 
the arrcstor actually observed acts which 
w e:e ‘in themselves sufficiently h dica-  
tivt o f a crime being in the cou sc of 
con mission •  * • '  [T ]hc airestor
mu: t have perceived 'indications af tb**

2. T l i i -  s t a t u t e  d e a l t  w i t h  in  C o v e r a t o r o  v .  
D a v i e s ,  s u p r a ,  w n s  a m e n d e d  in  19!>7 tf 
a u t i  o r i z e  w a r r a n t l e s s  a r r e s t s  w h e n  d i e  
u f f i v e r  r e a s o n a b l y  b e l i e v e s  t h a t  o n  o ffeD se  

41Z P 2d—27VS 
A l u c s P s C  -456—«6S P  23— 16

commission o f  the offense sufficient to 
induce reasonable belief o f  the fa c t ’ " 
(Citations and footnote ^nutted) 312
F.2d, at 600.

In C c.erstone v. Davies, 38 C aU d 315, 
239 P.2d 876 (1952), the California Su­
preme Court construed the applicable stat­
ute, which was also similar to A S 12.25.- 
030(1), as allowing an officer to make a 
warrantless arrest for a misdemeanor 
where the officer had probable cause to 
believe the arrestee was committing the o f­
fense in his presence. The court held that 
the arrest is proper when circumstances 
exist that would cause a reasonable person 
to believe that a crime had been committed 
in his presence. The court explained the 
policy reasons underlying its interpreta­
tion :

"W hen an arrest for a misdemeanor is 
made upon the complaint o f  one other 
than the arresting officer, it is proper 
to require the securing o f a warrant 
to justify  the arrest. * « * However, 
to make the same requirement, when the 
officer sees that in all probability a pub­
lic o ffen se is being committed in his 
presence, would be to hamper law en- 
forcemeu' officers in their everyday en­
forcement o f the law. Peace officers  
would be reluctant to make arrests for 
fear that they would be held liable for 
having made an honest and reasonable 
mistake. It is thus m anilest that the 
day to day problems o f  law enforcement 
require that peace officers be allowed to 
act without fear o f being he'd liable upon 
the facts as they se t them, provided such 
facts would lead a reasonable person to 
conclude that he was witnessing the com ­
mission o f  a public offer.sc by the person 
arrested." 239 P.2d, at 879-880.*

(3 ,4 ]  W e find these authorities per­
suasive. W e hold that an arrest under
AS 12.25.030T) is lawful where the peace 
officer  has perceived tacis which would 
lead a reasonable man to oeiievc that the

is boiiur committed or uttctk-pted in his 
presence. See California Penal Code,
See. 330.

Alaska 425
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  will normally
overcome resistance with necessary force, 
the danger o f escalating violence between 
the officer and the arrestee is great.

arrestee has committed or attempted to 
commit an offense in his presence. W e  
fu n n er hold that appellant's arrest on the 
charge of being a minor in possession of 
an alcoholic beverage was lawful.5 A nder­
son, an experienced police officer, properly 
set out to investigate a car parked adjacent 
to a closed business, late at r.ight, and 
stopped it when it started to m o v . away.
H e recognized both occupants and while 
questioning them saw  a partially open case 
o f  beer on the floor behind the d rivers j-ornles'of* la w  should discourage the tmnec-- 
scat. These facts reasonably indicated that pessary use o f  physical force between man 
the offense was being committed in his 
presence.

[5] Lastly,"we take up the question of

The control c f  man’? Hpcmctive and 
aggressive impulses is one of the great 
unsolved problems o f our society. fT?Sr
 i _____ r , ______ j*___■ ______ . l  • • '

whether on e can resist a peaceful arrest 
icyen  though the arrest is ^nlawfub The 
w eight o f  authoritative precedent supports 
a right to jepcl an unlawful arrest with 
force. United States v. Di Re, 332 U .S . 
581, 594, 6S S.Ct. 222, 92 L.Ed. 210 (1948); 
John Ead Elk v. United States, 177 U .S. 
529, 537, 20 S.CL 729, 44 L.Ed. 874 (1900); 
United States v. Hcliczer, 373 F,2d 241, 
248 (2d Cir. 1967), cert. den. 388 U.S. 
917, 87 S.Ct. 2133, 18 L.Ed.2d 1359; 1 
Wharton, Criminal Law, &. Procedure, Sec. 
216 (1957). This was the rule at common 
law. It w as-based  upon the proposition 

1 that everyone should be privileged to use 
reasonable force to prevent an unlawful in­
vasion o f his physical integrity and per­
sonal liberty.

But certain im]>crfcctions in the function­
ing o f  the rule have brought about chang' a 
in some juris ions. A  new print. ,.lc 
of right conduct has been espoused. It is 
argued that i f  a peace officer is making 
an illegal arrest but is not tising force, the 
remedy o f  the citizen should be that f su­
ing the officer for false arrest, not re­
sistance with force. ^T^iSTtJitJjalfty _ of, a 
, V ,,r  , ; :rV ,.,,U ylJ.r a - W

and man. A ny rule which promotes rather 
than inhibits violence should be re-ex­
amined. A long with increased sensitivity 
to the rights o f the c—'minally accused 
there should be a corresponding awareness 
of our need to develop ruler which facili­
tate decent and peaceful behavior by all.

3. I t  is recognized, o f course, tha t the 
grounds for arresting  u perron w ithout n 
w arran t for a misdemeanor committed in 
the presence of nti officer nre considerably 
more restricted limn those which would

S ec tio n  5 o f th e  U n ifo rm  A rre s t Act 
p ro v id e s :

" I t  a person  has reaso n ab le  g ro u n d  to 
believe he is being a r re s te d  by a peace 
o f f ic e r , it is b is  duty  to  r e f ra in  from  tis­
ing  fo rce  o r  any w eapon  in re s is tin g  
a r r e s t  re g a rd le ss  o f w h e th e r o r not there  
is a  legal basis for llie  a r re s t."

T h a t  p rov ision , o r  its  eq u iv a len t, lias 
been en ac ted  as s ta tu to ry  law  in  C a lifo rn ia ,

constitute probable cause for n felony 
a rrest without u w arrant. Hy our opin­
ion today we do not ine*.n to imply any 
change in thu rules concerning fe lon y  
arrests.
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Rhode Island, N ew  Hampshire, and D ela ­
ware.

use
-an arrest which the ac­

tor knows is being made by a peace officer, 
although the arrest is unlawful." In sup­
port o f  this provision Judge Learned Hand  
stated:

“The idea that you may resist peaceful 
arrest * * *. because you are in de­
bate about whether it is law ful or not, 
instead o f  going to the authorities which 
can determine, • * * [is] not a blow
for liberty but on the contrary, a blow  
for attempted anarchy." 195S Proceed­
ings, American Law Institute, at 254.

At least one state court has adopted 
tile recommended rule as a matter o f its 
common law development. State v. Kooncc, 
89 X .J.'upcr. 169, 214 A .2d 42S (1965). 
The legal literature contains discussions on 
how much force may be used by either an 
officer  making a law fid arrest or by an 
unlawfully arrested person in '.osisting ar­
rest. “Justification for the J se  of Force 
in the Criminal Law," 13 S tn .L .R cv . 566 
(1961); "Criminal Law: Force That May 
be Used to Resist an Illegal Arrest,” 9 
Okl.L.Rev. 60 (1956). At best only elastic 
standards can be employed, as so much de­
pends upon the exigencies o f the situation, 
the gravity of the offense, and the amount 
o f force and countcrforce used or threat­
ened.

To us the question is whether any 
amount o f  force should be permitted to 
be used by one unlawfully but peaceably 
arrested. AVSlfil “ “ “ - - 1 '

M i

; &aft’'onc \ 
/T d ly^ tx rc ite d  sh>

•con
legaT“i •frncdie.s 

a ru fennelps l o  relieve the 
th r c a fo i physical harm to officers who in 
good faith but mistakenly perform an ar­

rest, as well as to m inim ize harm to inno­
cent bystanders. The old  common law  
rule has little utility to recommend it under 
our conditions o f life  today. W e hold that 
a private citizen may not use force to re­
sist peaceful arrest by one he knows or 
has good reason to believe is an author­
ized peace officer perform ing his duties, 
regardless o f whether the arrest is illegal 
in the circumstances o f the occasion.4

Under this standard appellant was given  
the benefit o f instructions to the jury more 
favorable than that to w hich he was en­
titled, as the case was submitted on the 
theory that one has a right to resist with 
force an unlawful arrest. W e reject 
the claims of error both for the reason 
that the arrest was proper and because 
appellant in any event had no right to re­
sist a peaceable arrest

III

[6] Appellant asserts that tl. trial court 
erred in unduly assisting the prosecution, 
particularly in advising the prosecutor, 
after he had rested his case, that the proof 
was not sufficient to withstand a motion 
for a judgment o f  acquittal and that he 
should request leave to reopen his case 
in order to cure evidentiary deficiencies 
which had been noted by the court.

The record is som ewhat unclear as to 
what occurred, as there was a conference 
between court and counsel held at the 
bench but not on the record.

It appears that at the close o f  the cross-
examination o f Trooper English the state's
attorney advised the court that the state 
had no further w itnesses but would like to 

i;iiiucli':-j read into evidence several pertinent stat- 
ving* h im self' u n la w -1*'' utcs, A brief conference at the bench, o f f
" ' 'wnit 'tOt th e ’;o ffi-  ? the record, then ensued, during which ap-

pellant claims that the court advised the 
state’s attorney that his evidence was in­
sufficient in proving appellant’s age. It 
appears that the state then continued cxam-

4. Ic slit, .hi lw noted tha t the rule we form­
ulate today bus no application when the 
arrest*-* apprehends bodily injury, or 
when in  unlawful a rrest is attem pted by

one not known to be n pence officer. 
Unite different problems urn then present­
ed.
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ining English, who was on the witness 
stand, thereafter recalled Trooper Ander­
son, and called a custodian of vital sta­
tistics records to establish that Anderson 
reasonably believed that appellant was a 
minor at the tim e of the arrest

W hether this can be characterized as a 
reopening o f  the prosecution’s case is not 
clear from the record. The defendant's 
case had not yet commenced. But in any 
event, w e do not find in this case that 
the court abused its discretion in allowing 
the state to call the additional witnesses.

"The trial court has a large discretion 
with respect to order o f  proof in per­
m itting a party to reopen after it has 
rested. * * * There is no suggestion  
that this surprised the appellant, or that 
any further preparation was necessary to 
meet this testimony." Massey v. United 
States, 358 F.2d 782, 786 (10th Cir. 
1966).

In the r .sc  just quoted the trial court 
had twice permitted the government to re­
open its case and to introduce t< stimony to 
identify a stolen automobile, a f’cr the gov­
ernment had clearly rested  In the ease 
before us w e arc unable to find that ap­
pellant was prejudiced by the trial court’s 
action.

W e cannot pass upon appellant's claim 
that the court improperly aided the state 
by advising it o f  the cvidr tiary defi­
ciency because there is nothing in the 
record to substantiate such a claim. A p­
pellant, in his brief, states il it an objec­
tion was made, but a rcvi :w of the record 
reveals no such objection. If one was 
made o ff  the record, appellant's trial coun­
sel should have seen to it that an addi­
tional objection was registered for the rec­
ord.

IV

17] In support of the proposition that 
there was probable cause for the arrest,

the state attempted to introduce the birth 
certificate o f appellant, which indicated ap­
pellant was under twenty-one at the time 
o f the arrest. A s foundation for the in­
troduction of the document, the state pro­
duced Mrs. 1 -ouise H offer . Mrs. H offer  
testified that she was the Vital Statistics 
Clerk in Anchorage, that she was the cus­
todian o f  the birth certificate which she 
had been required by subpoena to bring to 
court The certificate was admitted, al­
though appellant objected on various 
grounds.8

Appellant testified that at the time of 
the trial lie was twenty years o f  age. Be­
cause o f  this testimony the introduction of 
the birth certificate, if  it were error, could 
not have amounted to harmful error under 
Love v. State, 457 P.2d 622 (Alaska 1969). 
Tue effect o f this birth certificate was 
completely cumulative, insofar as appel­
lant's actual age was a relevant issue at 
*.11. For these reasons wc will not give 
further consideiation to this point.

V

[8] The trial court permitted Trooper 
Anderson, over appellant's objection, to 
testify  that on an occasion previous to the 
evening of the arrest lie had seen appel­
lant's driver’s license and had observed 
the birth date stated on it. This evidence 
was offered for the purpose o f establishing 
that Trooper Anderson had probable cause 
to arrest appellant for the misdemeanor of 
being a ,m in or in possession o f alcoholic 
beverages.

Appellant objected to ib is testimony on 
the ground that it violated the hearsay 
rule. It appears to us that for the pur­
poses for which this testimony was offered  
the hearsay rule never came into play. W e 
view  this testimony as fa ’ling under the 
doctrine which permits statements by a 
third party declarant when they arc o f ­
fered to show the stale of mind oi the

5. The document in court was n carbon 
copy of an original v liicli in Kept in 
Juneau . A ppellant ill effect claimed this 
carlxni copy should not he considered a 
duplicate original hilt simply an unccr-

tified copy of an  original. He fu r l 'n r  
claimed lie was not served in advance 
with n copy of tiie document and tlint 
it w i i b  introduced contrary to "the s ta t­
utes and regulations,"

one 
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one who hears the statement. C. McCor­
mick, Evidence § 228 (1954). This testi­
mony was clearly admissible to show that 
Trooper Anderson possessed such knowl­
edge as would reasonably lead him to be­
lieve that the offense was being committed 
in his presence. Once again, we are un­
able to find any error committed by the 
trial court.

V I

Appellant makes a number o f claims of 
error which we have examined and find 
to be o f  little merit. In many instances 
appellant sets forth a scant discussion of 
the legal reasoning o f  the authorities on 
which the claim o f error is based. Wc 
have, nevertheless, examined these points 
to be certain that plain error was not 
committed which might affect the integrity 
o f appellant's conviction.

[9] The claim is made that during the 
cross-examination o f the witness Meyer, 
who had accompanied Trooper Anderson 
on the night in question, he was asked 
whether he recalled using in his report to 
the police some words to the effect that 
appellant had stabbed a  threatened An­
derson with the bav-.iK-t. H is first answer 
was that he end not recall any such words. 
On redirect examination, after refreshing  
his recollection with the written statement 
he had made the morning after the ar- 
arrcst, Meyer answered that he did use 
such words in his report to the police. 
On rccross-examination, defense counsel 
attempted to question Meyer about another 
portion of his written statement, but the 
court sustained the appellee's objection on 
the ground that the question was outside 
the scope o f  the redirect examination.

Finally the scatc offered to put the whole 
statement in evidence. Appellant's coun­
sel then moved for a mistrial, which was 
denied. In his brief, appellant claims that 
the state knew that the entire statement 
would be hearsay and inadmissible and 
that its o ffer to place the statement in evi­
dence was in itself enough to require the

v. STATE A laska 4 2 9
a, 462 P.2d 421 

granting o f a mistrial. W e find, as did 
the trial court, that appellant him self waa 
responsible for the state's o ffer  because 
lie had gone beyond the scope o f  redirect 
examination, thus causing the question of 
what was in the statem ent to be left un­
answered. W e conclude that the denial of 
the motion for mistrial was proper.

[10J D uring the direct examination of  
Trooper Anderson, in answering a question 
in a som ewhat narrative form, he volun­
teered the statement that he had had con­
tacts with appellant on occasions previous 
to the evening in question and that he, 
therefore, was able to perceive that appel­
lant w rs "under the influence,” presumably 
o f alcohol. T h e prosecutor stopped the wit­
ness at this point. Appellant's counsel 
then moved for a mistrial. Appellant ar­
gues that such evidence was irrelevant and 
prejudicial and that a mistrial should have 
been g rantcd. The state argues that the 
statement was not prejudicial because the 
officer  was stopped before his statement 
was completed, and it is pointed out that 
no request was made by appellant to strike 
the testimony or to have the jury instructed 
to disregard it.

Not every volunteered statement be­
comes a ground for mistrial. In the par­
ticular circum stances o f this case we arc 
unable to conclude that the statement ob­
jected to required the granting o f  a mis­
trial, particularly in view o f appellant’s 
failure to seek other remedies to cure any 
harm which might have been done by the 
words uttered by the witness.

[11] Trooper Anderson testified that 
a few months prior to the arrest he had 
seen appellant's driver’s license in the 
course o f investigating a gun accident in 
which appellant had shot him self and that 
he knew appellant was a minor at the time 
o f  the arrest. On cross-exam ination An­
derson said he had made notes at the 
time he saw the driver's license. Appel­
lant’s counsel moved tor a production of 
Trooper Anderson's notes under AS 12.-
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•45.060.® Trooper Anderson said that he 
cid not know where his notes w ere, and 
the prosecutor said that the state had no 
idea where they might he. Appellant 
moved to strike the testim ony o f  Trooper 
Anderson or in the alternative to declare 
a m is tr ia l under A S  12.45.080.7 The de­
nial o f  this motion is claimed as error.

Anderson's notet o f  appellant’s age made 
in the course o f  an investigation not re­
lated t ) the present criminal charge are not 
a "sta ement” or “report” for purposes o f  
A S 12.45.060 and .070. The trial court 
properly denied appellant’s motion to in­
voke the sanction under A S  12.45.0S0.8

[12] The court instructed the jury to 
the effec t that it was a misdemeanor for  a 
minor to possess or control alcoholic bever­
ages. Alaska Adm inistrative Code, T itle  
15, Ch. 4, § 4073. Appellant claims that 
the instruction was not com plete and 
should have included the language o f  AS  
04.15.080(b), w hich defines the crime o f  
giving liquor to minors as not including a 
parent as to his own child. This latter 
offense had no relevancy to the case at 
bar. It may have been appellant’s theory  
that he could be in law ful control o f  al­
coholic beverages because they had been 
placed in his control by his parent. But

6. AS 12.45.050 " In  it crim inal prosecution, 
no statem ent o r report in the possession 
of the sta te  which was made b.v a prose­
cution witness o r  prospective prosecution 
witness (other than the defendant) to  an 
ngent of the s ta te  may lie th e  subject of 
subpoena, discovery, o r inspection UDtil 
the witness has testified on direct exam­
ination in the tr ia l of the case."

AS 12.45.000 "A fter n w itness called by 
the state has testified on direct exam­
ination, the court shall, o r  motion of 
the defendant, order the s ta te  to produce 
uny FLatement of the w itness in the ikjs- 
scssion of the sta te  which relntes to the 
subject m atte r us to  which the w itness 
has testified. I f  the en tire  contents of 
the statem ent relate to the subject mnl- 
ter of the testimony of the w itness, the 
court shall order i t  to he delivered direct­
ly to the defendant for h is examination 
and use."

7. AS 12.45.0S0 " I f  the s ta te  elects not to
comply w ith  an order of th e  court to de-

appellant was not on trial for possessing  
alcoholic beverages. The mere existence 
of a possible defense of this kind would 
not negate the probable cause for arrest as 
perceived by Trooper Anderson. W e find 
no error.

[13] Appellant requested an instruction 
which would have iold the jury that in­
toxicating liquor is defined by A S 0420.010 
as containing more than one per cent alco­
hol by volume, and that an instruction 
should have been given to the effec t that 
a beverage cannot be determined to be al­
coholic in content by sight alone. In re­
sponse, the state argues that the instruc­
tion given was a proper statement o f the 
law on the question o f whether the officer  
had probable cause to believr that appel­
lant was in the unlawful possession o f an 
alcoholic beverage. W e agree. The in­
structions contended for by appellant would 
only have confused the issue to be deter­
mined by the jury.

[14] T he indictment charged that ap­
pellant attempted to stab Trooper Ander­
son. The statute under which the indict­
ment was brought, A S  11.15.150, uses the 
term “stab at another” in defining the o f­
fense. The verdict found the appellant 
guilty o f attempting to stab with the intent

liver to the defendant a statem ent or a 
portion of u statem ent as the court may 
direct, the court shall strike from the 
record the testimony of the witness, and 
the tr ia l shall proceed unless the court in 
its discretion determines that the interests 
of justice require th a t a m istrial he de­
clared."

B. IVe do not view our ruling as relaxing 
in any way the requirements of Mnhie v. 
.State, 371 P.2d 21 (Alaska 1962), that 
certain reports and m aterials must he 
made available to the defoidanb Ilere 
we ore dealing with notes that have to  do 
with a case other than the one heing tried. 
These were not notes as to which the 
prosecutor or the witness would have 
reasonably anticipated u requirement of 
production a t ’rial, nor would there have 
been any reason for them to anticipate 
that they should search for these notes 
before trial so as to have them available 
for inspection.
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to w o u n d ,  bu t  d id  n o t  inc lude  th e  w o rd s  by a ir l ine 's  o f f i c e  a n d  p laced  a t  en d  o f
“a t  a n o th e r . ” T h e  app e l lan t  c la im s th a t  ca tw alk ,
this is  i  m a te r ia l  variap.ce a n d  th e  v e rd ic t  A ff i rm e d ,
should  n o t  h a v e  been accepted. N o  a u ­
th o r i ty  is  c i ted  in  su p p o r t  o f  th is  c o n te n ­
tion. W e  do n o t  th in k  th a t  e x te n d e d  dis- Municipal C orpora t ions  C=BI7(I)
cnss ion  is in  o rd e r .  W e  a r e  unab le  to  f ind  City  w as  n o t  l iab le  f o r  in ju r ie s  pedes-
any  e r r o r .  t r ia n  sus ta ined  in  fifll w h en  s k t f c a u g h t  h e r

. . . .  . - foo t on ra ised  e n d /o f  o n e -n a a r te r - in c h  ply-
[151 F in a l lv  we find th a t  a p p e l l a n t s  , , , , / ,  .
L J . * . . , wood board, which bowed when person

contention that in sentencing appellant the / . /  . . , c
°  rr preceding her stcgped irythc middle thereof,

court improperlv reued upon mere contacts . J  /  , .  . . jr , . . . and which had 1/een placed at street end
with the police not resulting in convictions f  . .

r of catwalk b u ilt/b y  c ity  during repair of
is not supported bv the record. W e find . . .  , / /  ■ . . .earthquake damngcn sidewalk, curb, and

g u t te r ,  in absen t e c/f s h o w in g  th a t  c i ty  had  
T h e  ju d g m e n t  o f  con v ic t io n  is a f f i rm e d .  nQtice th a t  p ly wL J  h a d  been rcm oved  from

 _______ ___  .  . . . .  in f r o n t  o f  w in d o w  o f  n e a rb y  a i r l in e ’s
N E S B IT T . C  J., not participating. office and p|ac j  ^  end q{

nin^)  J a m e s  L. J nston, J o h n  M . S av age ,  o f
v l / " vŝ  Savage ,  E rw in ,  C u r r a n  & Jo h n s to n ,  A n ­

chorage ,  fo r  rapnellant.

Charles ITagark, Robert Opland, o f H a­
gans & Opland, Anchorage, for appellee.

r  B efo re  B 1 M O N D ,  C O N N O R ,  R A B I N -
Jacklyn CUTLER , A p p d la n t ,  O W I T Z  afod B O N E Y ,  JJ . ,  and  M O O D Y ,

\ ’ /  S u p e r io r  C o u r t  Ju d g e .
C IT Y  O F U n CHORAjGE, Appolleo. / 1

1 No- ,09°- / o pinion
S uprem e Count of A laska. P E R / C U R I A M .  \

iiec. If ,  1009. \  , . , . ,
y f  The single issue presented in this appeal
y /  is w h e th e r  th e  t r ia l  c o u r t  e r r e d  in g ra n t in g

A c t io n  a g a in V  c ity  f o r  in ju r ie s  re- the  adpellee 's , C ity  o f \ A n c h o r a g e ,  motion
ceived w hen  p e d e A i a n  tr ipp ed  w hile  c ross- fo r  a d irec ted  v e rd ic t  a t \ th c  close o f  appel-
ing c a tw a lk  bu il t  by  city. T h e  S u p e r io r  lan t 's fcase  fo r  f a i lu r e  tA estab lish  a  p rima
C ourt ,  T h i r d  Jh d id ja l  D is t r ic t ,  E b e n  H .  facie  case o f  n eg l ig e n c e  )yn the  p a r t  o f  the

Lewis,  J . ,  g r a r l c d  d e fe n d a n t ' s  m ot ion  fo r  appellee. y
d irec ted  verd ic t ,  anU p la in t i f f  appealed .  A p p e llan t  in s t i tu te d  s u i t u g a i n s t  the  ap-
T h e  S u p re m e  C o u r t  lreld t h a t  c i ty  w as  no t  pelle : fo r  in ju r i e s  s u f f e r e d  h e r  w h en  she
liable fo r  in j i  r ies  p e d e s t r ia n  su s ta in e d  in  tr ipp  id  w hile  c ro s s in g  a  c a tw a lk  buil t  by
fall w h e n  sh e  :aught h c \  foo t on  ra ised  end  appe lee to  p ro v id e  access  to  the  A n c h o rag e
of o n e -q u a r te  -inch p lyw ood board , w h ic h  W e s tw a rd  H o t e l ’s T h i r d  A v en ue  en tra n c e
bow ed w h en  icrson p re c e d in g  h e r  s tepped  durir lg  rep a i r  o f  e a r th q u a k e  d am aged  side
in th e  m idd le  t h e r e o f  a n d \ v h i c h  h a d  been walkj, curb, a n d  g u t t e r .  A n o th e r  person
placed a t  s t rc i  t  end  o f  catwaVk buil t  d u r in g  preceded the  a p p e l la n t  on th e  ca tw a lk  by
repa ir  o f  ea: th q u a k e  dam ag e d  s idew alk ,  th ree  o r  f o u r  steps.  A p pe llan t  w as about
curb, a n d  g u t :  r  in absence  o f  s h o w in g  th a t  to s tep  f ro m  th e  c a tw a lk  on to  a  ' nch
city h a d  no t ice  t h a t  p lyw ood h a d  been plywood b o a rd  th a t  s e rv e d  as  a ram p  w hen
rem o v ed  f ro m  na fror .t  o f  w in d o w  o f  n e a r -  the person p re c e d in g  h e r  s tepped in  the
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