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*  PATRICK M.tRODEY CHAIRMAN
3271 MONTCLA1RE COURT SENATE JUDICIARY COMMITTEE
ANCHORAGE, AK 99503 CHAIRMAN
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March 8, 1982

Mr. Paul Conger

Department of Public Safety
Pouch N

Juneau, AK 99811

Dear Paul:

| have recently received the attached fiscal note from your department.
There would appear to be no actual fiscal impact on your department
since the testimony would be recorded under the auspices of the court

system, not Public Safety.

| suggest you have your analyst review the bill again.

KKB/ds

cc: Representative Barnes, House Judiciary
Senator



j "~ REOUEST
* *Bjll/Resolution No. <c¢s for Senate Bill No, 485 (Judiciary)

Title "An Act permitting videotaping of testimony...sexual offenses.™
Requested by Date

1. FISCAL DETAIL
Agency Affected_
Program Category Affected Administration of Justice
BRU, Program, Or Subprogram(s) Affected Alaska State Troopers
(Note: If more than one budget component is affected, separate line-item

amounts and funding for each component in the analysis section.)

Department of Public Safety

EXPENDITURES (Thousands of Dollars)
FY 82 FY 83 FY 84 FY 85 FY 86 FY 37

100 PERSONAL SERVICES

200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES -0- .1 1 .1 .1 .2
500 EQUIPMENT 36.0 10.0

600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL -0- 36.1 1 1 1 10.2

~UK BTNG (Thousands of Dollars)

GENEF.AL .fUND ft -0- 36.1 1 1 1 10.2
FEDERAL *UNDS (j 2
OTHER (Specify”burce)

Com. M wft3

: <
£°POgnONS~ 7~
ey

FULL TIME

PART TIME

TEMPORARY
-0- .. .. . -0-.. -0- -n- -0- -n-

I1l. ANALYSIS (See Fiscal Note Preparation Instruction, Section 111)

The Division review of the potential impact of this Bill upon its
.e.rations indicates the needs to provide videotape equipment in each

of the five Alaska State Trooper detachments located throughout the
State. Each location would require a portable color camera and recorder
plus accessories totalling approximately $7,200.00. Partial replacement
of the equipment would be estimated to be needed by FY"87, assuming the
Bill became effective in FY"83. The commodities noted above would cover
the estimated cost of the video cassette tapes.

n or'tr>
IV. DATE March 1, 1982 PREPARED BY Francis C. Allan
AGEUCYhMDdnartment of Public Safety
Origin? Legislative Finance PHONE/ 269--5691 -
cc: budget and Management

Prime Sponsor (First Legislator Named)
33-001 ..<ev. 12/81)
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PROPOSED COMMITTEE SUBSTITUTE
SENATEBILL 576
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An act permitting the videotaping of, or the exclusion
of the public during, testimony of young victims of
sexual assaults; and changing Rule 804, Alaska Rules of
Evidence relating to exceptions to the hearsay rule,*\
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: J
* Section 1. DECLARATION OF LEGISLATIVE PURPOSE. The legislature finds

that the public interest in enhancing and protecting the health and safety of
children requires the vigorous prosecution of persons alleged to have com—
mitted sexual assaults against young children. The legislature recognizes
that the testimony of the victim of the alleged assault 1is usually required
in order to successfully prosecute and that there is a substantial likelihood
that the child victim will suffer severe emotional distress, humiliation, and
psychological damage if required to testify in open court at trial. The
legislature further finds that fear of this distress by the child or his
Darents, discourages the reporting, investigation and prosecution of sexual
assaults against children. The legislature finds that this severe emotional
distress to the child victim can be substantially decreased, although not
iliminated, by the videotaping of the testimony of the child or the exclusion
)f the public fromthe courtroom while the <child testifies 1inperson. The
..egislatureconcludes that these practiceswill encourage the reporting,
.nvestigation and prosecution of sexual assaults against children, and result
n the greater protection of the physical and emotional welfare of young
hildren and the reduction of sexual assaults against children in the future.

* Sec. 2. AS 12.45 is amended by adding new sections to read:

03-036

1 AR v



ty- &7V T = - T a = Y

Sec. 12.45.047. VIDEOTAPING OF TESTIMONY BY YOUNG VICTIMS OF SEX-
UAL ASSAULT. 'éJ Upon appliéation by the prosecuting attorney and
notice to the defendant, the court shall order that the state be per-
ratted to videotape the testimony of a child who is the alleged victim
of a crime for which sexual penetration or sexual contact as defined 1in
AS 11.81.900(b) (51) and (52) is an element of the offense and who iIs”16

<
yeaF% of age or younger at the time of the videJtaping. o N -

(b) The trial judge shall preside at the videotaping proceeding
and shall rule on all questions as if at trial. The defendant shall be
afforded all rights applicable to defendants during trial, including the
right to an attorney and the right to confront and cros;s-examine the
witness.

(c) Videotaped evidence taken 1in accordance with this section 1is
admissible in evidence in the criminal trial of a defendant charged with
a crime or crimes for which sexual penetration or sexual contact as de-—
fined in AS 11.81.900(b)(51) and (52) is an element of the offense.

Sec. 12.45.048. EXCLUSION OF PUBLIC FROM TRIAL DUPING TESTIMONY BY
YOUNG VICTIM OF SEXUAL ASSAULT. (a) After notice to the defendant, the
state may apply to the court for an order excluding the public from the
courtroom during the testimony of a child who is the alleged victim of
a crime Tfor which sexual penetration or sexual contact as defined .in
AS 11.81.900(b) (51) and (52) is an element of the offense*.~ The order
shall be granted if the court finds that the child is 16 years of age or
younger at the time of the trial* /

) In the event the public is excluded from the trial during the

testimony of a child victim, 1immediately following the conclusion of the
child s testimony, the content of the testimony shall be made available
to the public upon request. The content of the testimony shall be made
available in the form of a taped or written transcript.

. 2.
03-038
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(©) In this section "public"” means all persons except:

€Y)
(2)
(€))
(4)
®)
i(6)

the.judge presiding over the trial;

the members of the jury;

the defendant and his attorney and an investigator;
counsel for the state and an investigating officer;
the parents or legal guardians of the child;

a guardian ad litem~for the child, oWan adult for whom

the child has developed a significant emotional attachment and who can

provide emotional support for the child during his testimony.

.(11] court, personnel essential for the taking of the testi-

1no ny_

Au f— -N\u — R

* Sec. 3. AS 12.35.047 added by sec. 2 of this Act has the effect of

changing Rule 804,

Alaska Rules of Evidence by adding the videotaped evidence

cf a child who is 16 years of age or younger at the time of the trial and who

Ls the alleged victim of any crime for which sexual penetration or sexual

contact as defined

in AS 11.81.900(b)(51) and (52) 1is an element of the of—

fense to the list of exceptions to the hearsay “rule.

03-036



309-16 CRIMINAL OFFENSES 30 9-17

30-9-16 Testimony; limitations; in camera hearing.

Section is not unconstitutional on its face. Stole v. State v. Herrera, 92 N.M. 7, 582 P.?d 391 (Ct. A].p),
Herrera, 92 N.M. 7, 582 Pﬁd 4 (Ct. App.), cert, cert, denied, 91 N_M. 751, 580 P.2d 972 (1978).
denied, 91 N.M. 751, O T 1. \]7211978). There is no conflict between this section and Rule

The Tact Hint this section attempts to regulate 405, N M R. Evid., regarding niethoJs of proving
practice and procedure in district courts in regard to character, because the balancing approach of Rule
nvictim3 past sexual conduct Joes not mean that the 403, N_.M_R. Evid. is also applicable to evidence
legislation is unconstitutional in that it violates the admissible tinder Rule 405, N.M.R. Evid. Slate v.
provisions for separation of governmental j-ower. Herrera, 92 N.M. 582 P.2d 334 (Ct. App.), cert,
State v. Herrera, 92 N.M. 7, 582 P.2d 384 (Ct. App.), denied. 91 N.M. 7M, 5c0 P.2d 972 (1978).
cert denied, 91 N.M. 751. 580 P.2d 972 (1978). Section is not limited to sex by consent; rather, its

Section not in conilict with rtiles. — ihe uliitiniU-u wording applies to all forms of past sexual
procedures in this section do not conflict, but rather conduct, so that a prior rape is past sexual conduct
are consistent, with Rulj 36, N.M.R. Crim. P., within the meaning of this section. Stale v. Montoya,
regarding pretrial hearings. Stale v. Herrera, 92 N.M. 91 N.M. 752. 530 P.2d 973 (Ct. App.), cert, denied. 91
7,582 P.2d 384 (Ct. App ), cert, denied, 91 N.M. 751, N.M. 751, 580 P.2d 972 (1978).
5B0 P 2d 972 (1978). Victim®s past sexual conduct in itself indicates

The balancing approach to be applied in admitting nothing concerning consent in particular case. State
evidence concerning past sexual conduct under this v. Herrera, 92 N_M. 7, 582 P.2d 384 (Ct. App ), cert
section does not conflict, but rather isconsists: t,with denied, 91 N.M. 751, 580 P.2d 972 (1978).

Rule 403, N.M_R. Evid. State v. Herrera, 92 N.M. 7, Am. Jur. 2d, A.L.R. and C.J.S. references.
582 P.2d 384 (Ct. App.), cert, denied, 91 N.M. 751, 580 Modern status of admissibility, in forcible rape
P.2d 972 (1978). prosecution, of complainant®s prior sexual acts, 94

Once a showing sufficient to raise an issue as to A.L.R 3d 257.
relevancy of past sexual conduct is made, the Modern status of admissibility, in forcible rape
balancing test of this section and of Rule 403, N.M.R. prosecution, of complainant®s general reputation for
Evid. is to be applied in determining admissibility. unchastity, 95 A_L.R 3d 1181.

0-9-17. Videotaped depositions of alleged victims who are tinder sixteen
years of age, procedure; use in lieu of direct testimony.

A. In any prosecution for criminal sexual penetration or criminal sexual contact of a
minor, upon motion of the district, attorney and after notice to the opPosmg counsel, the
district court may, for a %ood cause shown, order the takln? of a videotaped dePosmon of
tiny alleged victim under the a?e of sixteen years. The videotaped deposition shall be taken
before the judge in chambers ' the picsence ofthe district attorney, the def ndant and his
attorneys. Examination and cross-examination of the alleged victim shall proceed at the
taking of the videotaped deposition in the same manner as permitted at trial under the
Provmons of Rule 611 of the New Mexico Rules of Evidence, Ang videotaped deposition
aken under the provisions of this act ‘tms section] shall he viewed and heard at. (he trial
and entered into the record in lieu of the direct, testimony of the aIIe?ed victim, _

B. For ihe purposes of this section, "videotaped deposition” means the visual recordlng
oi & magnetic tape, together with the associated sound, of a witness testifying under oatl
in the coun i: of ajudicial proceeding, upon oral examination and where an opportunity is
given for crcss-examination in the presence of the defendant and intended to be played hack
upon the trial of the action in court. ,
~C. The sulﬁ)reme court maK.adopt rules of procedure and evidence to govern and
implement the provisions of this act [this section].

. The cost of such videotaping shall he paid by the state. .

E. Videotapes which are @ part ofthe court record are subject to a protect i jq order of the

court for the purpose of protecting the privacy of the victim.,

History: 1953 Comp., 8§ 40A-9-27, enacted by l.nws
1978, ch. 98. 6 1.

NEW MEXICO STATUTES

13



jmu.-M Tamper®ng with witnesses

M* It 1s unlawful fur any person, knowing diitf. it criminal irlnt. mi of-
el € pmi*»vllbot, in" mi Investigation liy it tinly constituted prosecuting mi-
"nifty, it law iMifiireeinmt agency, n cmml Jury or legislative cniismlt ...

==itifl! tjn itiflcnrinns tfimilssimi of this state Is pending nr knowing
ii.n »iccti is rUnnf to In- Im-Mloted. to endeavor nr titkdlithx to Induct* nr other-

wisi* r.tns/" n witni"ss to;
Pit Testify or litfortn fitlsclj ; or

(to Withhold tiny testimony, Information, document, or thire.
Amended *ty I.mvs 107.", e. 7."2DN, 5 -4, Gff. OFf. 1, 107.".

\Ser main volume sor text of (2} and (3)]

3M_. ¢, 75-208, rewrote subsec.

Index to Notes
In penerat !

“fl'cimtnt jnd Information ?

In otnera!

Ttirrr wits no such crime as nttempted
ininiirr > with n witness. Kestor v.
-tfr. Atip., 23 S.7Jit J0 (197S).

Witnmres luve persona! right to et-
her Inroue or tiut involte Fifth Amend*
nrnl mill may waive such right. Law-
rv v. State. App.. 230 So Jt! 7St (1070.

_"oerfn;; two coilefcntlants. as part of

h;,i,:aln, to Invoke Fifth Amend-

-=¢ rights and not Rive testimony,
vt :eh ought Im\o been exc_ul_patork/_, If
uh].i,eiih(il hy ilcfetnlanl tinilur tliror.t
< tmpnihttnn of greater sentences Ii)/
itin _in pending “cases Oitnlnst code
=i_caiith i,ml tin.trr threat of pro.wcu-
<ton l,r other crimes If they testified

amounted to sup{)ression of evidence b
State and recitilrcd reversal of defend-
ant"s conviction and defendant"s dls-
lrtelnro “In;,rnnp- ntell  tiaruflin
would Intcct new trial to"same Uoj;ree
that !l Infected firstone.

2. Indictment and Information

Chime of causing witness to be
placed In fear tvns not reunited, to allege
that i.ctonitant knew that trial procced-
Ini; ir Investigation was pending but
was defective fur failure to allege that
dclendnnt knew that victim was a wit-
ness and to allege some connection be-
tween defendant®s actions and victim's
status us witness. State v. Murray,
App.. 349 So.Jit 7H7 (1377).

Information charging conspiracy to
tamper with witness was not Insuffi-
cient because aliened material time was
period between September 9 and Sep-
tember 23, nor been, ..e nature unit de-
scription of the "official proceeding or
Investigation” In wldch mimed witness
was to testify Were not set forth, Statu
v. Hurhelt, App,, 311 So.Jd 808 (1977).

910.15 Repealed by Laws 1DBO, c. 00-75, 54, eff, July 1, 1000.

1111vs 11S0. c. sn-75. 5 4, repeated pro-

vision* designated In Fla.St.1979 ni 5

t.1".1) a* well as Fla.St.1979. ! 918.15

i,s nmi r.ih"d by taiws 1979. c, 79-930 unit

. M-t,-i  Section 91S.15 was added liy
"77. 0. 77-317, 14

_For_provisions pertaining to mental
Jjj"hUTHebcc to stand trial, see, now, (

910.10 Sex offenses; testimony of porson under ago 10; courtroom cleared;

exceptions

In the trip! of itly cusp, civl! or criminal, wilt"ll ituy porson tmtler the age
of < Is testifying concerning any soy offense, the court slut!! clear the court*
rntnu of tll persons except pintles to the cause and their Immediate families

guardians, attorneys and their secretaries, officers of the court, Jurors,
kii-tv*paper reporters or broadcasters, am! court reporters,

Laws 51177, c. 77-:t12, Q2*, eff. July 1, 1077,

‘jw Oev.fw Commentaries
I. iljpu: tuiue of competency to stand

r. __Procedures and _consequences,.
[€1 =hitl, It, Knpp. 52 F'ta.ttar J. 49

Library References

O-iwtnnt _Law 0=5035.
C.J.P, Criminal Law 1 953,

*

HP .17 Sexual battory or child nhuso cases; video.!npiao.of tnstimony of vic-

tims under ago 12 permitted

"I LVmn application to the court nad rcasoimlde notice to the defendant,
l==*{-jte may atp'.y for an order to videotape out of open court the testimony
" a child 3: years of aye or younger who has been the victim of a sexual
vtterij under s, 7V4.011 or to videotape the testimony of u child 11 years of
ijv o* veuuper who has been the victim of aggravated child abuse under a

8G

LCY 'mf-r

FLORIDA STATUTES

*

H2T.n:t nr elillil ahuse under s. H27,(W, Till! court may arum, mi uitiv*
tape testimony as provider) herein only If It flails that:

(@ The victim of the offense Is a child 11 years of ngr or yammer; and

() There is a substantial likelihood that suclt child will suffer .severe emu*
them! or mental strain If required to testify In open court.

(@ The trial Judge shall preside at stirh proceeding-uml shull rule on all
questions as If at trial.

(D The application referred to in subsection (1) shall lie made prior to trial,
and the videotaping of the testimony shall be made only after the trlat has
commenced, The videotaped testimony shall ho admissible us evidence in the
trial of the cause.

Laws 1071), e. 70-110,551 to M, eff. May 22,1070,

Laws 1979, c. 79-C9, * 3. provides: Cross Reference*
"Hiilb 3.190(J). Florida Hides o" Criml- Motion lo lake deposition to pcrpetu-
nal Procedure, is hereby repeated Inso- ate testimony, see Criminal Procedure
fur ns It Is Inconsistent with the provl- ftulc 3.190QJ).
slons of this act.”

CHAPTER 919. CONDUCT OF JURY

919.01 to 919.22 Roponletl by Laws 1970, c. 70-339,5 100

For superseding provisions contained
In 1972 Florida Hides of Criminal Proce-
dure. see. now. Rules 3.370, 3.391 el srq. .. m

CHAPTER 921. SENTENCE

See *

See* 4
921.143 Appearance of victlri to mako 921.241 Felony Judgments; fingerprint*
statement at sentencing hear- required In record (New).
Inir; submission cf written
statement [New],

921.M1  Sontenco of ifonllt or life Imprisonment for capital foloaloi; fur-
ther proceedings lo dotormtno scntonco

(D) Sopar.ito proceodlnjs on lIssue of penalty.—Upon conviction or adjudica-
tion of guilt of a defendant of a capital felony, the court ahull conduct u sep-
arate sentencing proceeding (o determine whether the defcadnnt should be
sentenced t>death or life Imprisonment uh authorized by a. 775.0H2. The pro-
ccedIni; shall he coadneted hy the trial Judge hcforc tint trial Jury as mum as
pntcllenblo. If, through linim. ilhlllty or laahlllly, the trial Jury Is tmahle to
reconvene for a hearlan on the Issue of penalty, Inwliii; determined thx* gill t
of the accused, the trial Judge may summon it special Juror or jurors ns pro-
\:d@i"™d In clmptcr OF,1 to de\ mine the Issue of the Imposition of the penalty.
It "lie trial Jury has boon waived, or if the defendant pleaded utility, the sen*
teiiem;: “rocueillnc shall be conducted before a Jury Impaneled for that pur-
pose, unless waived by the defendant. In the proceedlup, evidence may he
presented as to any n atter that the court deems relevant to the nature of the
crime and the elmrrcter of *"e defendant and shall Include matters relating:
to any of the aggravating oi mltlipitlm; clronnwtiineos enumerated In subsec-
tions () and (). tny such evidence which the court deems to have probative
value piny be received, regardless of Its admissibility under the exclusionary
rules of e. Tdene:, provided the defendant Is accorded a fair opportunity to .'0*
hut any hearsay statements. Moweve", lids utilised lon shall not he construed
to authorize the Introduction of any evidence secured In violation of the Unn-
Htliuthm of the United Stales or the Constitution of the State of Vlorlda.
The state and the defendant or his counsel shall he permitted to present argu-
ment for or against sentence of death,

(@ Advisory sontonco by (ho Jury,—After ht-ai"lng all the evidence, the
Jury shall deliberate and render an advltmry sentence to the court, based upon

the following mutters:
@ Whether sufficient aggravating circumstances exist as enumerated

subsection (5);
87"



1" ASS. GENERAL LAWS

278 8§ 16A PROCEEDINGS

8 16A.

IN CRIMINAL CASES

Exclusion of public from Irial for sex offenses involving

minors under age of eighteen
At the trial of a coinplaint or indictment for rape, incest, carnal
abuse or other crime involving sex, where a minor under eighteen
years of age is the person upon, with or against whom the crime is al-

. Wi e W o
mcent for ettinP
support of an il

tto <4 nf 11m timo
UV VIj Vi Ut H*«-

refon t

rty»
U* Wi U Wi, ittuviui

a woman with child out.lof wedlock, or for the non-
egitimate child, the presiding justice shall exclude the

general public from the court room, admitting only such persons as;
may have a direct interest in the case.

Historical

St.1031 c. 205.

St,mi c. 251.

Note

Law Review Commentaries

Bight to public triaL 17 Annual Sur-

vey of Mnss.Law, Boston College, p. 203
(1070).

Library References

Criminal Law 0=035.
C..T.S. Criminal Law §003.
Comments.
Exclusion of public from certain
trials, M.P.S. wvol. 30, Smith, §
1031.

Sequestration of witnesses,
P.M. vol. 10, Hughes, fi 100.

see if.

Notes ot Decisions

In general" 2

Habeas corpus G

Persons with a direct interest
Public trial 5

Requisites of proceedings 3
Validity |

1. Validity

This section does not violate due proc-
ess of law clause of federal Constitu-
tion. 1J.M.0.A.Const. Amend. 11. Melan-
con v. 0 Tliien (C.A.1051) 391 K2d 903.

This section does not \Soiatc the pro-
vision of the state eo stltutlon prohibit-
ing defendant from being deprived of
liis life, liberty or estate but by law of
tlie land. Coin. v. Blondiu (1919) S7 N,
b:.2d 155, 321 Mass. 501.

2. In general

This section is to be strictly const rued
in favor of general principle of publici-

ty. Corn. v. Marshall (1909) 253 N.E,2d
333, 356G Mass. 132, 39 A.L.It.3d SIS;
Coin. v. Blondin (1919) R7 N.E.Cd 155,
324 Mass. 5(4.

3. Requisites of proceedings

Trial in chambers of Iliroe defendants
for rape and ;buse of female child un-
der 1(1 years of nge, by Jury, with testi-
mony fallen In their presence and com-
plete stenographic record available to
them and will out cxcltoion of any per-
son whom any defeed, at desired to have
present did rot deny defendants any
lights under the state coieMtutirn.
Com. v. Blondlli (1919) S? N.K,2d 195,
321 Mnor. 301.

*. Persons with a direct interest

Under this IOrllon providing that
co irt may exclude gcnoi al public, admit-
ting only nmicli persons as may have ft
"direct Interest" In trial for crime in-
volvine sex. eoiumitled aeniust minor
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/"Should Minor's Testimony Be
Court Faces Rape Victim Privacy «e

-

41

By David Lauter

Ntlionil Ltwjourntl SulTRcponcr

WASHINGTON — The issue of how
much privacy to give the victims of
rape — one of the most onerous ques-
tions a newspaper editor faces — ht3
been placed before the Supreme
Court. - 1

The court has agreed to hear a
challenge to a Massachusetts law that
mandates closed courts during the
testimony” of rape victims who are

.minors. The case gives the court an

opportunity to clear up what many
lawyers consider serious contradic-
tions between two earlier press
freedom cases.

As Interpreted by the Mas-
sachusetts Supreme Judicial Court,
the commonwealth®s law mandates
closure of the court to press nnd public
during testimony of a "minor in rape
cases and gives the trial judge discrc-

More Supreme Court News:
Soo Pugc 20

lion to close the rest of the trial and to
seal the trial transcript. The Supreme
Court has agreed to take Jurisdiction
In an appeal by the Globe Newspaper
Co., publisher of the "Boston Globe,
from a decision by the Massachusetts
high court upholding the consti-
tutionality of the law.Globe News—
paper. Co. v. Superior Court for the
County of Norfolk, 81-011.

«In two recent ~aaca, the Supreme
Court has ruled that the Sixth Amend -
ment does not guarantee press access
to pretrial hearings but that the First
Amendment may guarantee access to
trials. Tho Globe maintains”that both
amendments should be read to forbid
n law that orders courts closed without
n hwit-Inr- r-famrfll/=*«i nf whether Ilhe

that the two decisions arc hard to
reconcile.

Although Gmmett concerned only
pretrial proceedings, many reporters
and attorneys have concluded that the
court's ruling eliminated any hope
that the press could sustain a Sixth
Amendment claim of access to t lals.
But Globe attorney James F. Me." lugh
of Boston"s Blnglmm, Dana & Could,
said lie disagreed with that-impres-
sion, and the Globe has pressed both
First and Sixth Amendment claims.

Press attorney Floyd Abrams of
New York"s Cahill Gordon & Rclndel
agreed with Mr, McHugh®s decision.
"The jurisprudential underpinnings of
Gannett have been so eroded by Rich -
mond. that 1 think it was a sound

decision,” Mr. Abrams said.
Mr. Abrams ascribed the apparent

e Ni-l

/S : < OD

LG FUWYT A1 32 J LW > Mo

the Massachusetts law, arguing that
the law must at"least provide for a
hearing to consider whether ether
methods short of closing the court

contradictions in the court"s opinions
to""the lack of “a perfect fit under
either the Sixth Amendment or the
First Amendment." On the other
hand, he said, the justices appear to could be used to protect victims®
agree that “the notion that courtsmay privacy and further the state's irf
routinely be closed isanathema to our =tcrest in encouraging rape victims to|
history and is unacceptable In prac- testify.

tical terms. The Massachusetts high court ac-l
The nature of the Globes argu- _ccpted state arguments that hearing;!
ments should allay the fears of many, *inevitably would become dctaiiccj
in the press that in appealing to the “side trials””that would subject the
current Supreme Court the Globe may, potential witnesses to exactly the sort
*be Jeopardizing the rights the press  of pressure the law was designed t©
already has established, Mr. Abrams  avoid. The Globe has argued that aucl
said. - extensive hearings would not be re-
The Globe has not challenged a ~duired in all cases. Mr. McHugh con-
judge's right to close.rape trials In C€ded that the nature of the hearing
sore.- cases, but has concentrated its the Globe would CE)n_SId(_EI’ sufficient
argument on the mandatory nature of Will need more clarification. K

J
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County of Norfolk, 81-611.

In two recent eases, the Supreme
Court has ruled that the Sixth Amend-
ment docs not guarantee press access
lo pretrial hearings but that the First
Amendment may guarantee access to
trials. The Globe maintains that both
amendments should be read to forbid

2 'ﬁzvaﬁ?ﬁésrrfgeéfdﬁzgsrtso?Sfﬁstﬁveiﬁh?ﬁg With Wang compute::: systems, you can do a lot of the: work around your
defendant or the victim desires law firm in a matter of seconds.' . ‘
closurei\Attorneys for both the Globe .. Because only Wang systems give you Wang word processing: # 1 in the
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THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

REQUEST |

Bill/Resolution No. HB 576

Title— Art Act Permitting the Videotaping of Tes.timony_ . ..
Requested by House Judiciary Committee Date 1/8/82

FISCAL DETAIL

Agency Affected Alaska Court Systemn
Program Category Affected
8RU, Program, or Subprogram(s) Affected
(Note: Ifmore than one budget component isaffected, separate line-item amounts and funding for each

component in the analysis section.)
EXPENDITURES  (Thousands of Dollars)

FY 81 FYy 82 FYy 83 FY 84 FY .85 .FY 86 =

PERSONAL SERVICES
TRAVEL

CONTRACTUAL
COMMODITIES
EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS. ETC.

TOTAL -0- -0- -0- -0- -0-

FUNDING  (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER (Specify Fund Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

ANALYSIS (See Fiscal Note Preparation Instructions, Section Ill)

HB 576 allows the use of video taped testimony 1in certain cases, oOr

the exclusion of the public during certain testimony. Neither of these
elements should have a fiscal impact on the Alaska Court System.
However, the District Attorney or other agencies choosing to utilize
videotaped testimony should budget for the necessary cameras, recorders,
and playback equipment.

IV. DATE 1/12/82 PREPARED BY Richard P. Barrier
AGENCY Alaska Court Systenm

Original: Legislative Finance PHONE 264-0545

cc: Budget and Management

Prime Sponsor (First Legislator Named*®
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GENERAL FUND

TWELFTH LEGISLATURE
FISCAL NOTE

REQUEST

Bill/Resolution No.  HB 576

Title ViHpof-apinp of tpgt-iTnony of vicl-ims nf spvnal assaul t
Requested by House Judiciary rnmmittee -Date, ,1 17132

FISCAL DETAIL
Agency Affected_ Department of Law

Program Category Affected_ Administration of Justice
BRU, Program, Or Subprogram(s) Affected_
(Notes If more than one budget component is affected,

amounts and funding for each component

separate line-itera
in the analysis section.)

EXPENDITURES  (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

PERSONAL SERVICES
TRAVEL

CONTRACTUAL
COMMODITIES
EQUIPMENT

LAND & STRUCTURES
GRANTS,CLAIMS,ETC.

TOTAL
FUNDING

(Thousands of Dollars)

-0- -6-

FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section

ED)

This bill authorizes the videotaping of the testimony of

a young victim of a sexual assault outside the presence of
the jury for playback at a criminal trial. The bill also
permits the public to be excluded from a criminal trial
under limited cricumstances when a young victim of a sexual
assault testifies 1in person. The bill should not result in
any additional expenditures.

IV. date January 8. 1982  PREPARED by Daniel V .Hickey ./Chief Prosecutor
AGENCY rtenartment of Lat

Original: Legislative Finance PHONE A65-3A70Q

cc: Budget and Management

33-001 (Rev.

Prime Sponsor (First Legislator Named)

12/81)
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PO
IHFPAK I MFIVT OF PUBLIC SAFFTY JRL?  GOLDSTEIN 1BUILDING
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COUNCIL ON DOMESTIC VIOLENCE AND SEXUAL ASSAULT

March 11, 1982

The Honorable Ramona Barnes
House of Representatives
Pouch V -

Juneau, Ak. 99811

Deai Representative Barnes:

The Council on Domestic Violence and Sexual Assault would like to
express their strong supixirt of legislation which will permit young
victims of sexual assault co have their testimony videotaped instead of
having such victims bo further traumatized by appearing in a public
court.

Because of the trauma of such an experience for a young victim, the
Council has determined that videotape legislation is of the highest
priority.

Your assistance will be appreciated.

12L16LH



Proposed change to Sec. 14, line 23, page 9.

*Sec. 14, AS 2.8.35.032 1is amended by adding new
subsections to read:

(f) Refusal to submit to a chemical test of breath
under (@) of this section is a class B misdemeanor. It
shall be a bar to prosecution under this subsection
that the defendant agreed to and submitted to a
chemical test of his blood under (h) of this section.



Proposed insertion at line 22, page 1
Sec. AS 12.25.033 is amended to read:

Sec. 12.25.033. A peace officer may arrest a person
without a warrant, whether or not the offense is
committed in the presence of the officer, when the
officer has probable cause to believe that the oerson
to be arrested has committed the crime of operating a
motor vehicle in violation of AS 28.35.030,

AS 05.25.060(b), or a similar city or borough
ordinance, 1if the violation is alleged to have occurred
less than eight hours before the time of arrest.



Sec. AS 05.25.060 is amended to read:

Sec. AS.25.060. Prohibited operation. (@ A person
may not operate a watercraft whether for recreational
purposes or any other purpose or manipulate water skis,
a surfboard, or a similar device on the waters of the
state in a reckless or negligent manner so as to
endanger the life or prooerty of another person.

(b) A person may not operate a watercraft whether for
recreational purposes of any other purpose or
manipulate water skis, a surfboard, or a similar device
on the waters of the state [WHILE UNDER THE INFLUENCE
OF ANY INTOXICATING LIQUOR, NARCOTIC DRUG, BARBITUATE
OR MARIJUANA.]

(1) While under the influence of intoxicating liguor,
depressant, hallucinogenic, stimulant, or narcotic
drugs, as defined in AS 17.10.230(13) and
AS 17.12.151 (3) ;

(2) when there 1is 0.10 percent or more by weight of
alcohol in his blood or 100 milligrams or more of
alcohol per 100 milliliters of his blood, or when there
i 0.10 grams or more of alcohol per 210 liters of his
breath; or

(3 while he is under the combined influence of
intoxicating liquor and another substance.

(c) For the purpose of (b) of this section,

AS 28.35.033 shall apply to calculation of the amount
of alcohol 1in breath or blood.

*Sec. AS 05.25.090 1is amended to read:

Sec. 05.25.090. Penalties. A person who violates any
provision of this chapter 1is guilty of [al an A
misdemeanor [AND IS PUNISHABLE BY A FINE OF NOT MORE
THAN $500, OR BY IMPRISONMENT OF NOT MORE THAN SIX
MONTHS, OR BY BOTH, FOR EACH VIOLATION!.



Questions to settle in sub-committee on KB438:

What shall the minimum period be for first offense
considering "good time"? "120 conse utive hours" in
present draft, pg. 6, line 18.

Shall 3rd, 4th, 5th, etc. be a C felony? It is in
present draftS pg- 6- line 15.

What shall minimum sentence be for the felony? 120
days (90 w/good time) 1in present draft, pg. 7, line 1.

Shall the "B misdemeanor™ rule for B.A. refusal applv
to all cases where defendant was D.W.1? Present draft,
pg. 9, line 24 does

Shall blood seizures be allowed for any case where
defendant was D.W.1? Present draft, pg. 10, line 6.

Shall prosecution of "B misdemeanor™ for B.A. refusal
be barred if. blood sample willingly given?



Proposed change to Sec. 14, 1line 23, page 9.

*Sec. 14, AS 28.35.032 is amended by adding new
subsections to read:

() Refusal to submit to a chemical test of breath
under (&) of this section is a classB misdemeanor if
the crime charged is a result of theevent is a
violation of AS 28.35.030. It shall he a bar to
prosecution under this subsection that a chemical test
of the defendant®s blood was administered under (h) of
this section and admitted into evidence at a criminal
trial cf the charge under AS 28.35.030.
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COUNCIL ON DOMESTIC VIOLENCE AND SEXUAL ASSAULT /7 ""O'°

February 1, 1982

The Honorable Ramona Barnes, Chair
Judiciary Committee

House of Representatives

Pouch V

Juneau, Ak. 99811

Dear Representative Barnes,

The Council on Domestic Violence and Sexual Assault has reviewed HB 57b,
An Act "permitting the videotaping of, or the exclusion of the public
during, testimony of young victims".

While the Council totally supports the concept of the bill, in order to
protect the constitutionality of the legislation, it would prefer that
the bill be separated into two bills. If they are separated and
challenges occur, then tine whole concept would not be lost.

HB 576 gives a great deal of discretion to the Courts which is
questionable for full protection of all victims and Page 1, Section
1(a) (2 does not eliminate the stress for the young victim as in order
to make a determination of "suffering severe emotional stress™, the
victim would probably have to be diagnosed by a psychiatrist or
psychologist, which once again creates trauma by having to repeat the
story again.

Page 3, Sec.1(b)(), line 1, indicates that "counsel for the child"
could be at the hearing; does this mean an Attorney, a Guardian ad litum
or is it intended to mean a fri.end of the child ? Clarification is
needed.

It is also important that not only sexual assault be included in this
legislation, but it is also important that incest be specifically
refered to in the title.

IT you have any questions, please ieel free to call Betsey W.McGuire,
Executive Director for the Council at 465-1356.

Sincerely

William R. Nix, Chair
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DEPARTMENT OF LEGAL AFFAIRS

OFFICE OF THE ATTORNEY GENERAL
THE CAPITOL
TALLAHASSEE, FLORIDA 32304

JM SMITH

norne¥ Eene a
tate of Florida December 16, 1981

William D. Cook

Counsel for House Judiciary Committee
Juneau, Alaska 99811

Re: & 918.16 and 918.17, Fla.Stat. and
Fla.R.Crim.P. 3.190(])

Dear Mr. Cook:

This letter has been prepared pursuant to
your recent letter pertaining to 88918.16 and
918.17, Fla.Stat.

The Department of Legal Affairs, while
actively engaged in reviewing proposed legisla—
tion, does not take an active role in preparing
legal briefs and opinions on a prospective
piece of legislation. Therefore, | have taken
the liberty of forwarding your letter to
Dr. Morris, Clerk, House of Representatives,
fo~ further consideration. I am sure that he
oi members of his staff will be able to provide
you with any and all information prepared during
the pendancy of said legislation.

Sincerely,

Jim Smith
Attorney General

Carolyp M. Snurkowski
Assistant Attorney General

CMS/sw



Introduced: 5/1.5/31
Referred: Judiciary

o BY THE RULES COMMITTEE
BY REQUEST (for the Task
IN THE HOUSE Force on Violent Trime)
HOUSE BILL NO. 576
IN THE LEGISLATURE OF THE STATE OP ALASKA
TWELFTH, LEGISLATURE - FIRST SESSION
A BILL
For an Act entitledi "An Act permitting the videotaping of, or the exclu-
sion of the public during, testimony of young victims
of sexual assault or sexual abuse of a minor; and
changing. Rule 804, Alaska Rules of Evidence relating
" to exceptions to the hearsay rule.””
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKAt
* Section 1. AS 12.45 1is amended by adding new sections to read*
Sec. 12.45.047. VIDEOTAPING OF TESTIMONY BY YOUNG VICTIM OF
SEXUAL ASSAULT OR SEXUAL ABUSE. (a) After notice to the defgﬂﬁant,
the state may apply to the court for an order allowing videotaping of
the testimony of a child who is the alleged victim of sexual assault in
any degree or is the alleged victim of sexual abuse of a minor.
The order may be granted If the court finds that

(1) the child was 16 years of age or younger at the time of
the sexual assault; and__

(2) there 1s a substantial likelihood that the child will
suffer severe emotional distress if required to testify in open court
at the trial; there in a presumption that a child who is under the age
of 16 at the time of an alleged sexual assault or sexual abuse will
suffer severe emotional distress if required to testify in open court,
which may only ba overcome by tha praiantation of evidence to the
contrary at the timp rhA-«ppli/»aHnn fnr an order excluding the pub! ic
is considered. ~*

(b) If the order 1is granted, the trial judge shall preside at the

COMMITTEE COPY



videotaping proceeding

and ahall rule on all questions as if at trial.

The defendant shall be afforded®all®rights applicable to defendants

during trial, including the .right"to an attorney and the right to

confront and cross-examine the witness.

(©) Videotaped evidence taken in accordance with this section

"eadmissible in evidence

in the criminal trial for sexual assault in any

-dugree or for sexual abuse of a minor.

e Sec. 12.45.048. EXCLUSION OF PUBLIC FROM TRIAL DURING TESTIMONY

BY YOUNG VICTIM OF SEXUAL ASSAULT OR SEXUAL ABUSE. (a)After notice

to the defendant, the state may apply to the court ft

ing the public from the courtroom during the testimony of a child who

is the alleged victim of sexual

alleged victim of sexual

the court finds that

assault in any degree or who 1is the

abuse of a minor. The order may be granted if

(1) the child was 16 years of age or younger at the time of

the alleged sexual assault or sexual

(2) there is a substantial

suffer severe emotional

abusei and

likelihood that the child will

distress if required to testify in open court

at the triali there is s presumption that a child who is under the age

of 16 at the time of an alleged sexual assault or sexual abuse will

suffer severe emotional

distress if required to testify in open court,

which may only be overcome by the jyces.entation of evidence to the

contrary at the time the application-"or an order excluding the public

is considered.

(b) In this section "public””means all persons except

(1) the Judge presiding over the trialt

(2) the members of the jury*

(3) the defendant and his counselj

(4) counsel

COMMITTEE COPY

for the states
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(5) counsel for the child;
(6) the parent8 or Jlegal guardians of the child; and

(7) court personnel essential for the taking of the testi-

1.45.047 added by sec. 1 of this Act has the effect of -
changing Rule #04, Alaska Rules of Evidence by adding the videotaped evidence
of a young yictim of sexual assault or sextxal abuse of a minor to the list

of exceptions to the hearsay rule.

(U u C.'f c?)

COMMITTEE COPY
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Register No. 175 at 41827-41S28 (9 Septem-
ber 1975). Nonetheless, we do not reject
defendant 3 position on that besis. Rather,
we note that even if defendant does estab-
lish that blacks do not register in proportion
to their share of the community population,
which isall he seeks to show, he will have
failed to demonstrate a;iy systematic exclu-
sion of blacks for jury duty. Although the
registered voters list from which jurors are
drawn may not parallel exactly the propor-
tion of each minority within the communi-
ty, that in no way establishes or even dem-
onstrates systematic exclusion. Tuylor v.
Louisiana, 419 U.S. 522, 95 S.Ct. 692, 42
L.Ed.2d 690 (1975). As we have stated:

“A defendant is not entitled to a jury

which is composed of, with mathematical

precision, the exact proportion of his race
as exists in the general population. All

that is rcquk.\ is a jury selected by a

process where the members of his race

are not systematically excluded." State

v. Taylor, 109 Ariz. 267, 272, 508 P.2d 731,

736 (1973).

The matter is remanded for a resentenc-
ing hearing pursuant to this opinion and for
a hearing pursuant to Rule 32, Arizona
Rules of Criminal Procedure (1973), on the
question of effective assistance of counsel,

Remanded.

STRUCKMEYER, V. C. J, and HAYS,
HOLOKAN and GORDON, JJ., concurring.

© JBHUIRSN)

114 Ariz. 16
The STATE of Arizona, Appellee,

Timothy REID, Appellant.
No. 3085.

Supreme Court of Arizona, In Banc.
Nov. 5, 1976.

Defendant was convicted in Superior
Court, Pima County, Cause No. A-25732,

N\

Mary Anne Richey, J., of first-degree mur-
der, armed robbery, armed burglary, rob-
bery, burglary, and theft of a motor vehicle
with intent to temporarily deprive the own-
er, and he appealed. The Supreme Court,
[ merert. C. J., held, inter alia, Urnl harm-
less error occurred when defendant was re-
quired to wear shackles during the trial,
that defendant was not entitled to have
new counsel appointed at his reguest, and
that the court properly admitted into evi-
dence the video taped testimony of a prose-
cution witness.

Affirmed.

Struckmeyer, V. C. J., dissented and
filed opinion.

L Criminal Law c=121

Trial court did not abuse its discretion
in refusing defendant 3 motion for change
of venue due to pretrial publicity in prose-
cution for murder and other crimes.

2. Judges ¢=»51(2)

Where attorney for defendant and at-
torney for State agreed to date of trial and
a judge who would try case, defendant3
subsequent motion for change of judge was
not timely. 17 A.R.S. Rules of Criminal
Procedure, rule 10.4.

3. Judges cs=39

Defendant in murder prosecution had
no fundamental right to approve judge who
would try him.

4. Judges c=>39

While defendant in criminal case may
he entitled, as constitutional right, to im-
partial judge, he is not entitled to any par-
ticular judge and has no constitutional right
to change of judge.

5. Attorney and Client ~=>88

Although belter practice would be for
counsel to consult with his client before
agreeing to trial before a particular judge,
such decision can usually he more intelli-
gentl lade by counsel than client and

-« TV\
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counsels™ agreement to have matter tried
before particular judge is, absent showing
of actual bias and prejudice resulting in
unfair trial, binding upon client.

6. constitutional Law c=>267

While criminal defendants are entitled,
as matter of due process, to jury drawn
from representative cross section of com-
munity, Constitution only forbids systemat-
ic exclusion of identifiable classes from jury
panels and from juries ultimately drawn
from those panels; defendant may not chal-
lenge makeup of jury pane! merely because
no blacks are represented, but must prove
that blacks were, in fact, excluded. U.S.C.
A.Const. Amends. 6, 14.

7. Jury c=120

Defendant in murder prosecution failed
to make prima facie case of discriminatory
absence of blacks in jury parel.

8. Criminal Law c=637, 1166.11

Absent some compelling reason not
contained in record, it was abuse of trial
court§ discretion to allow defendant to be
shackled during trial before jury; such er-
ror was harmless, however, in view of evi-
dence of defendant 3 guilt.

D. Criminal Law c=>641.10(0)
Person receiving court-appointed coun-

<l is not entitled to have attorney of his
choice.

10. Criminal Law c=641.J.002)

Trial court did not abuse its discretion
in refusing to appoint nrw counsel for de-(
fendanl in murder prosecution where de-
fendant § request for such counsel came at
time when granting of request would have
resulted in delay of trial.

11. Witnesses ¢=20

Confinement of witness, even for few
days, not charged with a crime, is harsh and
oppressive measure which is justified only
in most extreme circumstunces. A.R.S.
8§ 18-1841, 13-1848, 13-1813[B, C]-
12. Criminal Law c=f43(2)

Use of material witness statute was

not prerequisite to proof of good-faith ef-
fort on part of Stale to obtain prosecution

witnesses” presence at trial of defendant on
charges of murder and other crimes, and
prosecution therefore properly was allowed
to read preliminary hearing testimony of
such witnesses into evidence despite failure
to invoke such statute. A.R.S. 8§ 13-1841,
13-1843, 13 -1843[B, C].

13. Criminal Law e=>1044.2(2)

Proper motion in limine will preserve
defendant $ objection to identification testi-
mony on appeal even though not renewed
at trial.

14. Criminal Law c=>1J69.1(5)

While trial court in murder prosecution
should have set hearing to determine if
identification of defendant by witness was
tainted by pretrial procedures, including ob-
servation of defendant prior to preliminary
hearing, error was harmless beyond reason-
able doubt.

A5/jCriminal Law c=6G2(4)

" Murder defendant™s Sixth Amendment
right to confrontation was not violated
when trial court allowed testimony of coro-
ner § pathologist to be video taped and in-
troduced at trial after showing that pathol-
ogist was to be on "extended out-of-county
travel” during dates set for trial. 1G A.R.S.
Rules of Civil Procedure, rule 30; 17 A.R.S.
Rules of Criminal Procedure rules 15.1

et sag., 165.3, 153, subd. ¢; U.S.C.A.Const.
Amend. G.

16.)Criminal Law c=>»6G2(4)

When considering whether to allow
witness to testify by video tape in criminal
trial, trial court must balance right of de-
fendant to confrontation of witnesses and
need of trier of fact to additionJ benefit of
having particular witness testify in person
with extent of need for witness to be away
at time of trial; in weighing right of de-
fendant and convenience of witness, court
may take into consideration the occupation
of the witness and nature of his testimony.
16 A.R.S. Rules of Civil Procedure, rule 30;
17 A.R.S. Rules of Criminal Procedure,
rules 15.1 et sg., 15.3, 15,3, subd. €; U.S.
C.A.Const. Amend, O.
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17. Criminal Law c=1171.1(1)

While county attorney acted improper-
ly in withholding from defendant the fact
that he had talked to witness and taken
notes on such interview, such withholding
of information was not prejudicial in view
of fact that such witness ”testimony was
adduced at trial.

18. Criminal Law </"=675

Record in prosecution for murder, arm-
ed robbery and burglary, robbery, burglary,
and theft of motor vehicle with intent to
temporarily deprive owner refuted defend-
ant 3 contention that he was denied fair
trial due to admission into evidence of nu-
merous cumulativ t photographs and finger-
prints. A.R.S. 8§ 13-302, 13-451, 13-A52,
13-641, 13-6-13, 13-672.

19. Criminal Law c=>351(3)

Evidence of defendant’s attempted
flight was admissible in his prosecution for
murder, burglary and robbery even though
charges of obstructing justice were
dropped; fact that attempted flight oc-
curred at point remote in time from actual
crime went to weight and not to admissibili-
ty of such evidence.

2. Criminal Law c=>986

Record in homicide prosecution showed
that trial court followed statutory provi-
sions requiring that materials in presen-
tence report be revealed except for material
necessary for protection of human life, and
that any material withheld could not he
considered in determining existence of ag-
gravating or mitigating circumstances.
A.R.S. § 13 454,

21. Burglary «=>49

Homicide c=»354

Larceny c=>88

Robbery ¢=>30

No excessiveness was shown where de-
fendant was sentenced to life imprisonment
after conviction on murder count, received
concurrent sentences of @f) years to life on
armed robbery, armed burglary and rob-
bery counts, 14 to 15 years on burglary
count, and time served on theft of motor
vehicle count. A.R.S. 8§ 13-302, 13 451,
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CAMERON, Chief Justice.

This is an appeal by defendant Timothy
Reid from verdicts ;f quilty to charges of
first degree murder, A.R.S. 88 13-451 and
452; armed robbery, A.R.S. 8§ 13-G41 and
643; armed burglary, A.R.S. § 13-302; rob-
bery, A.R.S. § 13-641; burglary, A.R.S.
§ 13-302; and theft of a motor vehicle with
intent to temporarily deprive the owner,
AP_.S. § 13-672. Defendant was sentenced
to life imprisonment on the murder count;
received concurrent sentences of CO years to
life on the armed robbery, armed burglary
and robbery counts; 14 to 15 years on the
burglary count; and time served on theft of
a motor vehicle count.

We must answer the following questions
on appeal;

1 Did the eourt err in denying defend-
ant"s motion for change of venue?

2. Did the court, err in denying defend-
ant3 application for a change of
judge?

3. Was defendant denied his right to lid
tried by an impartial jury due to the
fact that no blacks were on the pan-
el from which the jury was selected?

4. Did the court err in requiring de-
fendant. to wear shackles during the
trial?

Was defendant entitled to have now
counsel appointed at his request?

G. Was the warrantless search of ile-
fondant®s apartment an wful
search and seizure?

Did the affidavit underlying the tel-
ephonic search warrant contain suf-
ficient facts and circumstances to
support a finding of probable cause?

8. was the preliminary hearing testi-
mony of witnesses Linda Hugood,
Jacqueline Knight, and Meredith

Brown pi
dence?
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Brown properly admitted into evi-
dence?

9. Did the court err in denying defend-
ant a hearing concerning the in-

court identification testimony of
Eleanor Gallman and Joseph Mas-
cari?

10. Did the court properly admit into
evidence the videotaped testimony
of a prosecution witness?

1. Should a mistrial have been granted
on the basis of the testimony of
Nancy dc Math?

12. Did the court improperly admit
cumulative evidence?

13.  Did the court improperly permit the

State to inireduce evidence of
flight?

14. Were the sentences imposed exces-
sive?

On the evening of 30 May 1974, at ap-
proximately 00 p.m., one or more persons
entei*i 1the home of Mr. and Mrs. Paul W,
Miles, slipped pillowcases over the Miles®
heads, bound their victims with coathan-
gers, forced them to lie on the floor, and
ransacked the house for approximately 45
minutes. Neither of the victims saw the
intruders” faces, although Mr, Miles was
able, from seeing one of the person's hand
and arm, to say that he was black. At
approximately 11:30 p.m., the Miles freed
themselves and called the police. Missing
were numerous items, including credit
cards, jewelery, silverware, and Mr. Miles”
newly purchased 1974 Ford Grati Torino,
which was colored light blue with a dark
blue vinyl lop.

At approximately 10:00 p.m. on the same
night, two black men came to the door of
Mr. Joseph Mascari whc lived on the south-
west side of Tucson, approximately 3 miles
from the Miles residence. Mr. Mascari
spoke through a screen door to one of the
men whom he identified at trial as defend-
ant Timothy Reid evertually refusing him
permission to use his telephone. Mr. Mas-
cari observed the two men gel into a car
which lie described as a fairly new sedan
with n ligtt colored body and a darker roof,
lie testified that the men sat in the car

which was parked across the street frem his
house for approximately 10 minutes before
driving away.

At approximately 10:25 p.m., two black
males, one of whom displayed a gun,
walked through an open door at. the home
of Mr. <wnd Mrs. Albert Gallman, a few
blocks from the Mascari residence. The
men ordered Mr. and Mrs. Gallman, who
were in their dining room downstairs, to get
down on the floor, one of the intruders
threw a blouse over Mrs. Gallman®"s head.
At the defendants® trials, Mrs. Gallman
identified the men as Spencer Watson and
Timothy Reid, stating that Reid carried the
gun

Once Mr. and Mrs. Gallman were on the
floor, the two men demanded money; one
of them searched through Mrs. Gallman3
purse complaining when he discovered that
it contained only 35 and some credit
Meanwhile, the other went upstairs, fired a
shot, and forced his way into the bedroom
of Nancy tie Muth, Mrs. Gallimm"u daugh-
ter. Nancy testified that the man pointed a
gun at her and ordered her to lie face down
on her bed. She then heard footsteps fol-
lowed by a series of gunshots and Mr. Gall-
man crying out. At that point, she opened
her window and slid down a pipe to the
groi nil. At about the same time that the
first shot was fired, Mrs. Gallman got up
and ran out of the house.

At this point, the sequence of events be-
tween the intruders and Mr. Gallman s not
clear. It isclear, however, that Mr. Gall-
man, a border patrolman, obtained a gun
and fired twice before being shot 4 times in
the back, and that he died as a result of his
wounds. There was evidence to suggest
that Mr. Gallman grabbed his revolver,
which he usually kept in a briefcase in the
living room, and fired at defendant Reid us
Reid was exiting the house. According t
this version of the facts, the codofoniluiit
Spencer Watson, coming down the stairs,
saw Gallman firing at Reid and shot QGull-
man from behind.

At approximately 11:30 a.m. on 31 May,
Reid and Watson were stopped for ques-
tioning by a uniformed police officer who
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observed the two shaking a gate and then
running away at the sight of a policeman.
As the officer was attempting to frisk the
two men for weapons, Reid ran away from
the scene. The officer grabbed Watson by
the arm, but as he looked up to follow
Reid S flight, Watson struck him in the left
temple and also ran rff. The two suspects
were apprehended separately following a
brief search.

Reid and Watson were originally charged
as codefendants. A defense motion to sever
was granted on 29 July 1974, after the
arraignment and omnibus hearing. On G
September, a consolidated hearing was held
on various motions, including defendants”
motions to have a change of venue, to sup-
press evidence, statements and identifica-
tion, and to declare the death penalty un-
constitutional, as well as a motion by the
State for videotape testimony. The court,
by minute entry dated 10 September 1974,
denied the defendants® motion for change of
venue and their death penally motion, The
defendants were tried separately. Watson
was found guilty of first degree murder,
armed robbery; armed burglary, robbery
and burglary; theft of a motor wehicle;
and obstruction of justice. State v, Wat-
son, 151 Ariz, P59 P.2d 121 (1970)
filed this day. Reid was found guilty by a
jury and front these verdicts, judgments,
and sentences he appeals.

CHANGE OF VENUE

(1] Defendant contends that the trial
court erred in refusing his motion for a
change of venue asserting that the change
of venue should have been granted based
upon the publicity in the record ait! the
jurors®™ responses to woir dire questioning
when considered in conjunction with the
inflammatory nature of the crime.

V ie standard for the granting of a
change of venue for prejudicial pretrial
publicity under Rule 10.3(b), Arizona Rules
of Criminal Procedure (1973), which must
be proved by the defendant, is that "the
dissemination of the prejudicial material
will probably result in the parly being de-
prived of a fair trial.” We have staled:

" * *  the trial court3 ruling on a
motion for change of venue will not be
disturbed” on appeal unless a clear abuse
of discretion appears and is shown to be
prejudicial to the defendant (citations
omitted)" State v. Ferrari, 112 Ariz. 324,
332, 541 P.2d 921, 929 (1975).

This is true not only because the trial
judge is better able to assess the demeanor
of the jurors in answering the questions
concerning the effect of pretrial publicity
upon them and the decisions they will lie
asked to make, hut also a trial judge is
better able to know the attitudes and emo-
tions present in the community concerning
the case in question at the time of the trial
than we would viewing a cold record at a
later date. To persuade this court that the
trial court abused its discretion in not
granting a change of venue, a party has a
heavy burden which defendant has not
carried in the instant case. We have read
the examination of the jury as well as the
complete record. We find no abuse of the
trial court"s discretion in denying the mo-
tion for change of venue.

CHANGE OF JUDGE

Prior to trial, the attorney for defendant
and the attorney for the Stale met and
agreed to the date of the trial and the
judge who would try the ease. After nu-
merous motions had been heard by the trial
judge and had been ruled upon, the defend-
ant moved, on the day of the trial and
pursuant to Rule 1(12, Arizona Rules of
Criminal Procedure (1973), for a change of
judge.

Rule 10.4, Arizona Rules of Criminal Pro-
cedure (1973), provided in part at the lime
of Reid"s trial:

"a. Waiver. A party loses Ids right un-

der Rule 10.2 to u change of judge when

he agrees to the assignment of the case to

a particular judge or participates before

him in an omnibus hearing, any subse-

quent pretrial hearing, a bearing under

Rule 17, or the commencement of trial."

(21 Defendant & request was not timely
according to the rule and the trial judge
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was correct indenying itas being untimely.
The defendant, however, raised before the
trial court and on appeal the question of his
consent to his attorney 3 agreement to have
the matter tried Lefuic Judge Richey:

“THE DEFENDANT REID: Your*Hon-
or, the prosecutor mentioned that an
agreement was made concerning who
the judge would be. 1 wasn"t advised
of this. | feel I should, they should
have asked me or found out what I had
to say in regard to this. There was no
mention of this to me, and I feel for an
agreement to be made, ithas got to be
made so me having some say 0, you
know, about it, because |1 am the one
being tried here, not him. There
wasn"t no mention who the judge will
be or that they had agreed that you
would be judge. I wasn"t aware it
happened.

"THE COURT: Normally, Mr. Reid, 1

guess what happens is that counsel get
together, who have tried many cases,
and they kind of determine this.
The record may show as to what you
said, that at the time this agreement
was made, t =tyou had no knowledge
of it and that it was done by your, I
guess, by counsel without your knowl-
edge.

"MR. HAYES: That is correct, Your
Honor. This motion for a change of
judge really came to light recently.

"THE COURT: This is the first time 1
have heard anything about it until this
morning.

"MR. HAYES: lcan"tsay lsatdown and

actually talked with the Defendant in
particular with regard to this Court
because it is my feeling the Defendant
doesn"t know which judge or what
judges or what courtroom any particu-
lar judge sits, and | fell H .it was the
decision 1 had to make in this particu-
lar case and 1 think I did mention that
to the Defendant. 1 can"t say that 1
honestly sal right down with him and
told him it would be in this court be-
cause 1don"t think in the beginning it

would have made any sense to him at
that time because 1 don"t think he
knew anything about the judge in this
particular division.

"THE COURT: The motion for a change
of judge is denied at this time."

[3] Defendant contends that the right
to approve the judge who is going to try
him isa fundamental right and any waiver
of that right must he measured by Boykin
V. Alabama, 395 U.S. 238, 89 S.Ct. 1709, 23
L.Ed.2d 274 (1969), and therefore be know-
ingly and intelligently made by the defend-
ant himself. We do not agree.

(4,5] While defendant in a criminal case
may be entitled, as a constitutional right, to
an impartial (and independent) judge, Ward
v. Village of Monroeville, 409 U.S. 57, 93
S.Ct. 80, 34 L.Ed.2d 267 (1972), he s not
entitled, as a matter of right, to any partic-
ular judge, Palmore v. United States, 411
U.S. 389, 93 S.Ct. 1670, 36 L.Kd.2d 342
(1973), or a constitutional right to a change
of judge. Although the better practice
would he for counsel to consult with his
client before agreeing to a trial before a
particular judge, we concur with the trial
judge that this isa decision that can usually
ho more intelligently made by counsel than
the client. We hold that, in the instant
c.tx, counsels® agreement to have the mat-
ter tried before a particular judge s, absent
a showing of actual bins and prejudice re-
sulting in an unfair trial, binding upon the
cliet. We find no error.

REPRESENTATIVE JURY PANEL

16, 7] Prior to trial, the defendant ob-
jected to the absence of blacks in the jury
panel from which the jury was drawn. He
consequently asserts that he was denied a
fair and impartial trial under the Sixth and
Fourteenth Amendments. While criminal
defendants are entitled, ns a matter of due
process, to a jury drawn from a representa-
tive cross section of the community, Whites
v. Georgia, 285 U.S. 545, 87 S.Ct. 613, 17
L.Ed.Sd 599 (1967), all the Constitution for-
bids is systematic exclusion of identifiable
classes from jury panels and from the juries
ultimately drawn from those panels. A de-
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fendant may TiOl chal lenge the makeup of a
jury panel merely because no blacks are
represented, but most prove that blacks
were, in fact, excluded. Apodaca v. Ore-
gon, 406 U.S. 404, 92 S.Ct. 162S, 32 L.Ed.2d
184 (1972). The defendant here failed to
make a prima facie case of such discrimina-
tion at the trial level and we cannot con-
sider it on appeal. State v. Money, 110
Ariz. 18, 514 P.2d 1014 (1973).

THE USE OF SHACKLES

[8] At the beginning of the trial, the

following transpired:

"THE COURT: * * =*

I want to speak to the Sheriff"s Depu-
ties in the presence of Mr. Reid. Mr.
Reid has requested the right to take
notes, and it ismy understanding, and
I may be wrong again, Mr. Reid, I am
quoting you, that there will be no ob-
jection made to leg irons rather than
handcuffs. Is there any problem with
that?

“"THE DEPUTY SHERIFF: No, Your
Honor .

"THE COURT: So he can have his hands
to use to take notes?

"THE DEPUTY SHERIFF: We can re-
place them with leg irons, Your Hon-
or.M

Later, during the questioning of the jury
the following transpired:

"MR. HAYES: Your Honor, I talked to
Mr. Reid briefly here and he has iiskod
me to question. He wants to know
why he has to have the shackles on and
the handcuffs. He feels that it preju-
dices him in his case in front of the
jury, being brought in front of the
jurors in the hall here with the shackles
on. | did personally observe that this
morning, lie has asked me to make a
motion in his behalf that he be permit-
ted to not have to wear the shackles or
the handcuffs at least while in the
courtroom.

"THE DEFENDANT REID: Thatg
right.

"THE COURT: 1 will consider the mat-
ter.  1will take ftunder advisement. |

do not make these rulings. | have to
consider it with Security in this mat-
ter.””

It would appear that defendant was kept
in leg shackles throughout the remainder of
WY {il UXU eV DU Hi Ht?
record concerning the shackles which would
Jjustify the shackling of the defendant be-
fore the jury.

The decision whether to require defend-
ant to be shackled is generally within the
sound discretion of the trial court. Stale V.
Moore, 110 Ariz. 404, 519 P.2d 1145 (1974).
When, however, as here, the defendant ob-
jects to being tried in shackles or handcuffs
there must be some reason in the record to
support such actions. We find no such rea-
sons in the ir.stait record. Absent some
compelling reason not contained in the
record, we believe it was an abuse of the
trial court 3 discretion to allow the defend-
ant to be shackled during trial before the
jury.

"It is the contention of the defendant

that he was prejudiced by being mana-

cled or fiandcuffedl before the jury by
the Deputy Sheriff who was in charge of
his custody. Itwas a rule at common law
that a defendant being tried for a crimi-
nal offense had the right to make his
appearance in court free from ull shack-
les. Manacling a person when there is no
necessity to do so, and bringing him into
court in the presence of the jury could

not be too strongly condemned. State v.

Randolph, 99 Ariz. ™3, 408 P.2d 397

(1965); State v. Williars, 18 Wash. 47, 50

P. 580, 39 L.It.A. 821 (1897); State V.

Coursollc, 255 Minn. 384, 97 N.W.2d 472,

75 A.L.R.2d 755 (1959). = * *" State

V. Rohinson, 6 Ariz.App. 419, 422, 433

P.2d 70, 73 (1967).

Although we have stated that it was er-
ror to continue the shackling over the objec-
tions of the defendant without something in
the record to justify such action, we do not
believe that it mandates reversal. The
United States Supreme Court has recog-
nized that "the sight of shackles and gags
might have a significant effect on the jury 3
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feelings about, the defendant * * | B
lirois v. Allen, 397 U.S. 337, 344, 90 S.Ct.
1057, 1061, 25 L.Ed.2d 353, 359 (1970). But
the United States Supreme Court has also
indicated that as far as jail clothing is con-
cerned it is not always prejudicial to de-
fendant:

“Consequently, the courts have refused to

embrace a mechanical rule vitiating any

conviction, regardless of the circumstanc-
es, where the accused appeared before
the jury in prison garb. Instead, they
have recognized that the particular evil
proscribed s compelling a defendant,
against his will, to be fried in jail attire.
The reason for this judicial focus upon
compulsion issimple; instances frequent-
ly arise where a defendant prefers to
stand trial before nis peers in prison gar-
ments. ™Me cases show, for example,
that it isnot an uncommon defense tactic
to produce the defendant in jail clothes in
the hope of eliciting sympathy from the

jury." Estelle v. Williams, 425 U.S. 501,

507, 96 S.Ct. 1691, 1694-95, 48 L.Ed.2d

126, 132-133 (1976).

The United States Supreme Court in ES—
telle v. Williars, supra, then noted that the
harmless error rule has been applied to tri-
als where the defendant is in prison clothes:

“The Fifth Circuit, in this as well as in

prior decisions, had not purported to

adopt a per 0 rule invalidating all convic-
tions where a defendant had appeared in
identifiable prison clothes. That court
has held, for instance, that the ham.less-
error doctrine is applicable to this line of
cases. 500 F.2d [206], at 210-212. See
also Thomas V. Bcto, 474 F.2 1981 (CAS),

cert, denied, 414 U.S. 871 94 S_.Ct. %, 38

L.Ed,2d 89 (1973); Hernandez v. lle,

443 F.2d [634], at 637. Other courts are

in accord. Bentley v. QOrist, 469 P.2d

[84], at 856; Walt v. Page, 452 F.2d

1174,117G-1177 (CA10 1971), cert, denied,

405 U.S. 1070, 92 S.Ct. 1520, 31 L.Ed.2d

803 (1972)." 425 U.S. at 506, 96 S.Ct. at

1694, 48 L.Ed.2d at 131.

We sec no reason why the harmless error

rule may not be npplied to shackles as well
as prison garb.

It is impossible, of course, for this court
to ascertain whether the shackles in the
instant case generated more sympathy or
prejudice for defendant in the minds of the
jury. Based on the rest of the evidence
before the jury, however, we believe the
shackling of the defendant was harmless
error beyond a reasonable doubt and does
not require reversal. Chapman v, Califor—
nia, 386 U.S. 18, 87 S.Ct. 824,17 L.Ed.2d 705
(1%7); Harrington v, Califomia, 395 U.S.
250, 89 S.Ct. 1726, 23 L.Ed.2d 284 (1969).

REPRESENTATION BY COUNSEL

Defendant, as an indigent, was appointed
counsel by the court. During the proceed-
ings, he made several requests for a differ-
ent attorney:

“MR. HAYES: Your Honor. Mr. Reid has
indicated to me in the jury room out
here, where 1 just had a brief opportu-
nity to talk to him before this hearing,
that he didnT want to have me rep-
resent him anymore.

“THE COURT: Mr. Reid, you will be
given the opportunity to state anything
you want at the time set for the hear-
ing on the motion to withdraw, and at
that time you can state anything you
want. | don T feel this is the appropri-
ate time for that to be done.

“MR. REID: 1 feel it is the appropriate
time in my trial not to proceed under
these conditions.

“FTHE COURT: As I indicated—

“MR. REID: (interrupting) if I donT
want him as my attorney he ainT got
to be my attorney.

“THE COURT: The Court decides that, 1
think you realize that Mr. Watson

"MR. REID: (interrupting) They have
to decide that they go ahead on this.

“THE COURT: No. I am not going to
decide it, and |1 am going to go ahead
with this at this time.

“fR. REID: How?
“THE COURT: Just by—
“MR. REID: (interrupting) How do 1

have to accept him as my attorney
when 1 don T want him?
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“THE COURT: Because, Mr. Reid, he is
appointed by the Court.

"“MR. REID: I want to know the reason
behind this.
"THE COURT: Very well. If you keep

nntol

rate, 1 will ten Wu iue rcu-
son. He is appointed by the Court to
represent you.

“MR. REID: When was he appointed?
They didn Tbrin? me over here in court
when they appointed him. He told me
he would send an attorney to talk to
me and he come over and talked to me
and as things went with the law, Ne
was my attorney but no judge appoint-
ed him to me.

"THE COURT: The record shows, and 1
have gone over it, that he was appoint-
ed attormey, and when you have an
attorney appointed, Mr. Rei  ou donT
have the right to pick and . . your
attorney. The Court appoints an attor-
ney to do this. Mr. Hayes, in the opin-
ion of this Court, and Iam sure all the
Courts here, isa very competent attor-
ney that has had a great deal of experi-
ence in criminal matters.

“MR, REID: My opinion donT mean
nothing then, huh?

"THE COURT: No, sir, other than at the
time we have a hearing, if you can
raise specific jioints, then the Court will
listen to you at that time.

"MR. REID: Do you want to hear them?

"THE COURT: No. This isnT a trial.
Let me explain it to you again. I am
going t go ahead with this hearing.
If Mr. Hayes isallowed to withdraw as
your counsel and another attorney is
appointed, then in that event this hear-
ing would have no part of your lawsuit.
If he isnT allowed to withdraw, the
Court has ruled that this is u proper
way .

"MR. REIT): Why won The be allowed to

withdraw? I don T want him. What
kind of trial is that?
"THE COURT: The Court determines

whether he withdraws or not. You
don T or he doesnT, the Court does.”

559 PAP*FIC REPORTER, 2d SERIES

The court also appointed a second attorney
to assist the first attorney and objections
were made by the defendant to the second
attomey.

[9,10] Defendant conte. ds that the
court abused its discretion in failing to
grant his various requests for a new attor-
ney. As defendant admits in his brief, a
person receiving court appointed counsel is
not entitled to have the attorney of his
choice. Stale v. DeLunu, 110 Ariz. 497, 520
P.2d 1121 (1974). In this case the request
of the defendant came at a time when the
granting of the request would have resulted
in a delay of the trial. The court refused to
appoint new counsel though itdid appoint a
second attorney to assist in Mr. Reid$ de-
fense. We find no error.

THE WARRANTLESS SEARCH AND
PROBABLE CAUSE FOR ISSUANCE
OF THE TELEPHONIC WARRANT

Evidence obtained as a result of the
search of the apartment at 8570 East Coo-
per Street was introduced at trial. This
same evidence was admitted in the compan-
ion case of State v. Watson, supra. On
appeal, both Reid and Watson raise the
same objections to this search and the basis
for the search warrant. These objections
have been fully considered and rejected in
Watson, supra. The search was conducted
pursuant to valid consent given by Linda
Hngood and the affidavit for the telephonic
warrant was sufficient for a finding of
probable cause. See Stale v. Watson, su-
pra. We find no error as to th defendant
Reid.

ADMISSION OF PRELIMINARY
HEARING TESTIMONY

Defendant argues that the trial court
erred in allowing the prosecution to read
into evidence the preliminary hearing testi-
mony of Linda Hugood, Jacqueline Knight ,
and Meredith Brown. This objection was
also raised in the companion case of Stale V.
Watson, supra. We there held that the
State had made a “§ood faith effort" to
obtain the witnesses” presence at trial and
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that the admission of the testimony was not
error. We reaffirm that holding here.

In addition to the arguments considered
in Watson, supra, defendant Reid also ar-
gues that the State is precluded from este.b-
Uchdng a good faith effort to secure the
witnesses “appearance due to its failure to
invoke the Arizona material witness stat-
utes which read as follows:

"§ 13-1841. Undertaking by witnesses

“1f the defendant is held to answer after

preliminary hearing, the magistrate may

require each material witness for the de-
fendant if so requested by him, to enter
into a written undertaking to appear and

testify at the trial of the action or t

forfeit such amount ... the magistrate

fixes."

And:
“8 13-1843. Procedure when witness
does not give security

"A. If a witness required to enter into
an undertaking to appear to testify either
with or without security refuses compli-
ance with the order for that purpose, the
magistrate shall commit him to custody
until he complies or is legally dis-
charged. =

111] There is considerable question
whether any of the witnesses would have
been able to post sufficient security to in-
sure their appearance. The practical ef “kt
of invoking the statute, then, would quite
likely have been the incarceration of the
three witnesses. A.R.S. § 13-1843. Con-
finement of a witness, even for a few days,
not charged with a crime, is a harsh and
oppressive measure which we believe is jus-
tified only iIn the most extreme circum-
stancss:, We note also that under A.R.S.
§ 13 1843(B) and (C), a material witness
can he detained for a maximum of three
days, and that during those three days 113
witness may he “Conditionally examined"
on application of cither party. Testimony
given on conditional examination

" " * * may he admitted in evidence

at the trial ur. Zr the same conditions and

for the same purpose as the testimony of

a defendant or witness testifying at a
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preliminary hearing."” A.R.S. § 13-
1843(B).
2] The use of the material witness

statute as urged by defendant would have
produced the same ultimate result. We
hold that use of the material witness stat-
ute is not a picicquisite to proof of a good
faith effort on the part of the State to
obtain the witnesses “presence at trial.

TLiF IDENTIFICATION TESTIMONY

Prior to trial defendant moved to sup-
press any in-court identification testimony
of Eleanor Gallman and Joseph Mascari.

M**_ Eleanor Gnllnvn, wife of the mur-
der victim, had testifieo at the preliminary
hearing and identified the defendant Reid.
At the preliminary hearing she testified
that she had been told previously by the
county attormey"s office that Watson and
Reid would he there and she observed the
two defendants handcuffed and in jail
clothes prior to her identification testimony
at the preliminary hearing. She also testi-
fies! that she had seen a picture of one of
the two defendants in a newspaper on the
first day after the incident. Mrs. Gallman
was cross-examined by the attorneys for
Reid as to the basis of her identification.
Both at the preliminary hearing and at the
triai, her identification of the defendant as
one of the men who participated in the
robbery was firm and unwavering. Mr.
Joseph Mascari did not testify at the pre-
liminary hearing hut did testify at the trial.

The defendants filed a motion to suppress
the two identifications and asked for an
evidentiary hearing on the matter of the
identification of the defendant by both Mrs,
Gallman and Mr. Mascari.

At the hearing on the motion the follow-

ing transpired:

“fMR. BROGNA; Your Honor, the De-
fendants have filed a motion to sup-
press identification, especially as to
Mrs, Gallman. 1 Imve her down here
under subpoena today. It is not my
motion Bul 1 would like to make an
argument, lit this time that it is not a
proper motion.
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“MR. DAVIS: Your Honor, the reason
we requested this hearing is particular-
ly the circumstances surrounding the
actual identification of these particular
clients in this case, our clients. Refer-
rintr more particularly, the authority
for this is the Stovall case, which s a
Ur.icd States Court case. It L ur
position, true, there was no line-up, hut
in fact, the first contact that Mrs. Gall-
man had with the Defendants in this
case was at the preliminary hearing.
At that point in time certain questions
were asked of her when she got on the
stand regarding her identification, and
it was brought out quite clearly that
she was influenced by the fact that our
clients were brought in, shackled, simi-
lar clothing, and " asked her specifical-
ly myself at the preliminary hearing,
and the transcript will hear this out,
whether or not she had seen any photo-
graphs of these people prior to the
hearing, and she contradicted herself
on several occasions. First she said, no,
she did not and then she said, T saw
photographs in the paper hut 1 paid tio
attention to them and didn T read the
article smand then she contradicted her-
self and said she had read the headlines
in the articles and saw the photo-
graphs. It isour position, Your Honor,
that this particular arrangement unfor-
tunately that was occasioned by these
articles and by the fact that our clients
were paraded in front of her shackled,
the same clothing, and the only ones
there that were shackled like this, tak-
en into the very courtroom that she
was taken to to testify, led her ;o the
identification of those two individuals,
and we fool that her identification was
tainted in that regard and is the reason
that we have made a motion to sup-
press the identification. * * *"

The court refused to allow a hearing on
whether Mrs. Gal Iman 3 proposed identifica-
tion was tainted by pretrial procedures.

The defendant did not pursue the motion

to suppress as to the witness Mascari and

we will not consider the motion to suppress
his identification further.
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[13] There was no objection nor request

for hearing at the time Mrs. Gallman testi-
fied at the trial, 1iiowever, we have said
that a proper motion in limine will preserve
the defendant™s objection on appeal even

inion nut renewed at trial. Slate v.
Briggs, 112 Ariz. 379, 512 P.2d 801 (1975).

We have stated that seeing the defendant
at the preliminary hearing, or for that mat-
ter the trial, cannot, as a practical matter,
he avoided or made less suggestive State
V. Ware, 113 Ariz. 340, 554 P.2d 1207, filed 7
September 1976; State v, Fields, 104 Ariz.
486, 455 iJ.2d 964 (1969) This does not
mean that when the question is timely
raised the court may refuse to conduct a
hearing on the possibility that, considering
the totality of the circumstances, the pre-
trial actions have resulted in a tainted trial
identification. In the instant case, the wit-
ness was (old beforehand that she would
see the defendants. She did see them
shackled prior to her testimony, and the
defendant had a right to a hearing to deter-
mine if her identification was tie result of
her observation prior to the preliminary
hearing or as a result of the events at the
time of the robbery.

[214] The trial court should have held
hearing to determine if the identification b~
Mrs. Gallman war. tainted by pretrial proce-
dures. "n other words, did her identifica-
tion come from the county attorney 3 sug-
gestion that she would see the defendants
in shackles before the preliminary hearing
or from her recollection of the events on the
night of the crime. We have staled:

"Defendant also suggests that this pre-
trial confrontation aus unduly suggestive
and prejudicial and tainted the complain-
ing witnesses® in-cnuii identification We
are unable to determine from the record
whether the confrontation was sufficient-
ly suggestive to permit the possibility of
misidentification. However, in ligt of
the criteria which we outlined in Dossf-
reankt, should the defendant object to the
in-court identification * * * fitisim-
perative that the trial court, on retrial,
hold a hearing in the absence of the jury.

a
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At such a hearing, the burden is on the
prosecution to establish by clear and con-
vincing evidence that the pretrial identi-
fication was not unduly suggestive. In
addition, ffthe trial judge concludes that
the circumstances of the pre-trial identifi-
cation were unduly suggestive or that the
prosecution has failed to establish by
clear and convincing evidence that they
were not, then it is the prosecution3 bur-
den to satisfy the trial judge from clear
and convincing evidence that the pro-
posed in-court identification is not tainted
by the prior identification.” State v. Dcs-
surewllt, supra, 101 Ariz. [380] at 384, 453
P.2d [951] at p. 955. See also Stovall v.
Denno, 388 U.S. 293, 87 S.Ct. 197, 18
L.Ed.2d 1199 (1967). = State V. Lopez, 105
Ariz. 81, 8, 459 P.2d 517, 519 (1969).

Wo believe that the trial court should
have conducted a factual hearing concern-
ing Mrs. Gallmnn®s identification. Having
failed to do 0, we must consider whether
this failure was harmless. As we stated in
Dessurcaull, supra:

“[IJf itcan be determined from the record

on clear and convincing evidence that the

in-court identification was not tainted by
the prior identification procedures or
from evidence beyond a reasonable doubt
that it was harmless, and there is other-
wise no error, the conviction will lie af-
firmed.” Stain v. Dessurcrult, supra, 101
Ariz. at 381, 453 P.2d at 955.

The testimony of Mrs. Gallman at the
preliminary hearing together with her testi-
mony at trial indicated that the meeting
with the county attorney and the observa-
tion of the defendants prior to the prelimi-
nary hearing did not taint her identification
of the defendant.

As a result, we believe any error was
harmless beyond a reasonable doubt. State
v, Dessurenult, supra; Chapman v. Califor—
nia, supra; Harrington v. Galifomia, supra.

THE VIDEOTAPED TESTIMONY
OF DR. I1IRSCH

Prior to trial, the State moved for an
order to videotape the testimony of Dr.
Louis Hirsch, the coroner®s pathologist for

Pima County, for admission into evidence at
trial. According to the State3 memoran-
dum, Dr. Hirsch, the pathologist who exam-
ine! the body of the decease 1, was to be on
“6xtended out-of-country travel during the
dates set for trials."” The defense filed a
written opposition to the State3 motion.
Aft" r hearing, the court granted the mo-
tion. The testimony of Dr. Hirsch was vi-
deotaped inn,KF iTrébrfrwlIh~defendant
[iresent and the doctoFwas"cross-examined
by~clefehdant™s attormey. The trial judge
was present and ruled on “bjection®

Rule 15.3 of the Arizona Rules of Crimi-
nal Procedure (1973) reads in part as fol-
lows:

"a. Availability. Upon motion of any
party or a witness, the court may in its
discretion order the examination of any
person except the defendant upon oral
deposition under the following circum-
stances:

(@D A parly shows that the person$
testimony is material to the case and that
there is a substantial likelihood that lie
will not be available at the time of trial;"

And subsection (¢) of Rule 15.3 states:

“¢. Manner o "iking. Except as other-

wise provided herein or by order of the

court, depositions shall he taken in the
manner provided in civil actions. * *"

The Rules of Civil Procedure,

provide:
"(@ The court may upon motion order
that the testimony at a deposition ho
recorded by other than stenographic
means, in which event the order shall
designate the manner of recording, pre-
serving, and filing the deposition, and
may include other provisions to assure
that the recorded testimony will bo accu-
rate and trustworthy. If the order is
made, a party may nevertheless arrange
to have a stenographic transcription
made at hisown expense.” Rule 0®)(®),
Arizona Rules of Civil Procedure, 16
A_R.S.

[151 We feel tat. Rule 15 of the Arizona
Rules of Criminal Procedure (1973), when

16 AR.S.,
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read with Rule 30 of the Arizona Rules of
Civil Procedure, 16 A.R.S., allows the testi-
mony of a witness to be videotaped and
introduced at trial under safeguards as pro-
vided by the trial judge. The defendant,
however, contends that this procedure vio-
lates his Sixth Amendment right to con-
frontation. We do not agree.

The right to confront a witness at trial
has long been recognized as fundamental t
the adversary system of justice. It is not
only a right of the defendant, but is a
benefit to the trier of fact.

“tt has been widely recognized, however,

that in addition to the benefit which a

defendant has in testing the reliability of

a witness against him by cross-examina-

tion, confrontation ordinarily secures a

secondary advantage in making it possi-

ble for the tribunal before whom the
witness appears to judge from his de-
meanor the credibility of his evidence.

This advantage results, not from the con-

frontation between the witness and the

accused, but from the witness"s presence

before the tribunal.” Government v.

Aquino, 378 F.2d 540, 517 (3rd Cir 19G7).
And the United States Supreme Court has
held that the Sixth Amendment right of an
accused to confront the witness against
him, as a fundamental right, is obligatory
upon the states by the Fourteenth Amend-
ment. Pointer v. Texas, 380 U.S. 400, 85
S.Ct. 1065, 13 LEd.2d 923 (1965). The
court in this and other cases has been most
concerned with the testimony at the prelim-
inary hearing being used at the trial of the
defendant.

There i, however, a dii.orcnce between
using testimony from a preliminary hearing
and a deposition taken for use at the trial
under adequate safeguards. As the court
in Barber v. Page, 390 U.S. 719, 88 S.Ct.
1318, 20 L.Ed.2d 255 (1968), also pointed
out:

"a preliminary hearing is ordinarily a

much less searching exploration into the

merits of a case than a trial, sinpl., be-
cause its function is the more limited one
of determining whether probable cause

exists to hold the accused for trial." 390

U.S. at 725, 88 S.Ct. at 1322, 20 L.Ed.2d
at 260.

The purpose of a preliminary hearing is
for a determination of probable cause and
not for guilt or innocence. Also, the de-
fendant, at the time he cross-examines, does
not know whether the witness is to be
called later at trial. In the instant case, me
deposition was taken under trial conditions
and the defendant cross-examined knowing
the purpose of the testimony and that the
testimony was, in all probability, going to
be used at the trial. Both the United
States Supreme Court, Califomia v. Green,
399 U.S. 149, 90 S.Ct. 1930, 26 L.Ed.2d 489
(1970), and this court, State v, Watson, SU—
pra, allow prelimin ry hearing testimony to
be read into evideiva at trial when a wit-
ness is unavailable. We believe the proce-
dure used here, under the facts in this case
and the nature of Dr. Hirsch$ testimony, to
be far less offensive to defendant 3 right t
confrontation than testimony from a pre-
liminary hearing. Also, we think that there
iseven less conflict with the Sixth Amend-
ment right to confrontation when the depo-
sition is used for a purely foundational mat-
tcr as the Florida Supreme Court did in
allowing the videotape testimony of a lab
technician to be admitted at trial. Hutch—
is v. State, 286 So.2d 244 (Fla.App., 1973).
See also Annotation 60 A.L.R.3d 333.

Although Dr. Hirsch did testify concern-
ing the angle of the hullets, leading to the

inference that the victim was shot in the _

back, his testimony herein was concerned
primarily with the cause and time of death
which testimony was not seriously ques-
tioned but which was a necessary founda-
tion to the establishment of the crime.

The Washington Supreme Court has gone
even further in a case wherein a victim was
allowed to testify by videotape which was
introduced at the trial of the defendant.
The victim was an officer on a merchant
ship who was robbed on 20 May 1974 and
was able to identify the defendant as one of
his robbers. Since the ship was leaving
shortly, the prosecution, after arrest of the
defendant and appointment of counsel, noti-
fied the defendant that the victim's tosti-

ington
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v iy would be videotaped the following
-om, 21 May 1974. The defendant
d that there was insufficient time to
j- for the deposition. Nevertheless,
=.. whotape deposition was held at 4:00
p.m. the afternoon of the 2lst with the
defendant, being present and his attorney
cross-examining the victin. The Wash-
ington Supreme Court held:
€€ * * < the deposition satisfied the
confrontation clause requirements of the
Sixth Amendment to the United States

Constitution.” State v. Hewett, 86
Wash.2d 487, ———, 54L P.2d 1201, 1205
(1976).

While we might not be willing to go as
far as the Washington Supreme Court, we
fee" it indicates that this procedure can,
when properly used, satisfy the confronta-
tion clause of the Sixth Amendment.

JIG] We find no error in allowing Dr.
Hirsch to testify by videotape under the
appropriate safeguards contained herein.
In deciding as we do, we wish to emphasize
that our decision might be different"were
hc aimewitness t(j"'lhectiontg*6rtlie-crime.
SucFa crucial witness should not_be lightly
excused from attendance at the trial it=elf.
WheTi eonsidering when to allow a witness
to testify by videotape in a criminal trial,
the trial court must balance the right of the
defendant to the right of confrontation and
the need of the trier of fact to the addition-
al benefit of having a particular witness
testify . person at the trial with the extent
of the need for the witness to be awav at
the TIme~oF trial. The treatment by the
courts of witnesses has not always resulted
in willing and cooperative testimony once
witnesses have been compelled to utter.:!
court. Because of his professional special-
ty, Dr. Hirsch. a pathologist, .might not be
able 1o go on a vacation withoutdisrupting
or postponing trial dates. The right of the
defendant to confront the witness against
bini Tan"also accommodate the convenience
of m witness without doing an injustice.

In weighing the right of the defendant
and the convenience of the witness, the
court may take bitg _consideratioq the.occu-
palion of the witness and the natnrc-of his

testimony. If itcan be demonstrated that
the failure of the witness to be present at
trial will prejudice the defendant or the
State, the motion should not be granted.
Absent a showing of prejudice or lack of
good faith, we w il redy"on tkesound discre-
tion of the trial court in granting a motion
1o "present videotaped evidence to the jury.

UndeFlhe safeguards required by the
trial court, we find no violation of defend-
ant § Sixth Amendment right to confronta-
tion.

TESTIMONY OF NANCY de MUTH

[17] At the trial the following tran-

spired:

¥ What did you do when you heard the
shots?

“A  lgotup. Iknew Ihad togetout of
there because | didnT know, so | got
up-

“Q Was that person still in your room?

"A 1 donT know. I looked up and 1
didn T sec anybody so | just pushed
open my window and pushed the screen
out.

"Q Did you hear anything before you
went to the window?

"A A shotand 1heard a lot of shots and
then I heard my stepfather calling out.

"MR. HAYES: Your honor, | have a
motion that 1 would like to have heard
outside the presence of the jury.

"THE COURT: What kind of a motion?

(The following took place at the Bench of
the Court:)

"MR. HAYES: 1lhave received absolutely
none of this in my discovery.

“MR. BROGNA: [lie has received all the
police reports. | have no written re-
ports on this person,

“MR. HAYES: About her lying on the
lied?

THE COURT: You may reserve your
right to make your motion at a later
lime.

"MR. HAYES: There is nothing that 1

have heard about what she said about
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her father or stepfather, what he said
when she was lying on the bed, and the
fact that she saw this man when he
came right inside the room.

“THE COURT: I don"t see any Brady
material so far.

“MR. HAYES: 1 would like to ask for
sanctions.

“THE COURT: You may reserve your
right to make motions at a later time."

Later, at *he hearing on the motion, it
became apparent that the county attorney
had talked to the witness and made some
notes on this particular part of the testimo-
ny which he had not made available to the
defendant. Our Court of Appeals has stat-
ed:

“1n addition, ftwas error for the prosecu-

tion not to have disclosed the statements

taken from Anna Morrison, a witness.

The prosecuting attorney stated that he

had taken note? when speaking with the

witness. Such notes do not meet the
fork product® exception to disclosure un-
der Rule 15.4(0)(), 17 A.R.S., as they are
not theories, opinions and conclusions “of
the parties or their agents. To rule oth-
erwise would make a premium out of not
taking verbatim statements in order to
avoid the disclosure required by the rules.

However, the disclosure has now been

accomplished due to the trial and hence,

the matter is moot." State v. N.i lez, 23

Ariz.A pp. 462, 463, 534 P.2d 2M, 271

(2975).

The withholding of the information, how-
ever, does not appear to have been prejudi-
cial, and we do not believe sanc kns were
required as defendant desired. Refusal to
grant a mistrial was not error.

CUMULATIVE EVIDENCE

T18] Defendant argues that he was de-
nied a fair trial due to the admission into
evidence of "(njutnerous, cumulative photo-
graphs and fingerprints.” We do not agree.
The admission of evidence is largely within
the discretion of the trial court and will not
be disturbed on appeal absent an abuse of
discretion. State v, Briefly, 109 Ariz. 310.
500 P.2d 203 (1973).

**q.wf.g Tfwi

We have read the record and reviewed
the exhibits. We find nothing to indicate
that defendant Reid was in any way preju-
diced by the introduction of “Eumulative"
evidence.

EVIDENCE OF FLIGHT

[19] Evidence of defendants attempt to
escape from the police at the time he and
Watson were arrested was introduced into
evidence, primarily on the charge of ob-
structing justice. Defendant contends that
since the court granted the defendant3mo -
tion for a directed verdict on the obstruc-
tion of just::e count this testimony was not
only inadmissible but prejudicial. We do
not agree. Even if the defendant had not
been charged with obstructing justice, the
admission of his attempted flight would not
have been inadmissible. The fact that the
defendant attempted to flee from custody
at a point remote in lime from the actual
crime goes to the weight and not to its
admissibility. State V. Wilcyaski, 111 Ariz.
533, 534 P.2d 738 (1975), cert, denied 423
U.S. 873, 96 S_Ct. 141,46 L.Ed.2d 104 (1975).
We find no error.

EXCESSIVE SENTENCE

The trial court ordered cert; in portions of
the prosentence report not to le disclosed to
the defendant. In doing o, it stated on the
record which portions were being withheld
and that the rear;n for doing so was for
""the protection of tne people involved.” De-
fendant, without further argument, submits
that this constituted a denial of procedural
due process.

[20] In the companion case of Slate \W.
Watson, supni, we held that the specific
provisions of ALR.S. § 13-451 relating to
sentencing in a first degree murder case,
ie that only that material necessary for the
protection jf human life could lie withheld
and that s.ich material could not be con-
sidered in determining the existence of any
aggravating or mitigating circumstances,
must be compiled with. In the instant case,
it would appear from the record that these
provisions were followed. Moreover, in
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light of the fact that the defendant re-
ceived the lesser of the two possible sen-
tences (death T life), we can perceive of no
prejudice having been suffered by him from
the presentenee report.

[21]
other sentences were also excessive.
have said:

“The legislature has given the trial court

broad discretion in sentencing a defend-

ant for a period within the statutory min-
imum and maximum. Because a defend-
ant appears in person before the trial
judge, the trial judge s, in most instanc-
es, better able than we to evaluate the
defendant and his circumstances and to
determine what action will most likely
rehabilitate him to constructive activity,

(citation omitted)  Accordingly, this

Court has consistently held that the pro-

nouncing of a sentence is within the

sound discretion of i* trial court and
that we will uphold n sentence if it is
within the statutory limits unless there is

a clear abuse of discretion, (citations

omitted). = State v. Snith, 107 Ariz. 218,

219, 484 P.2d 1049, 1050 (1971).

All of the sentences imposed upon the
defendant were within the statutory limits.
In addition, we have read both the tran-
script and the probation report and have
found nothing therein to indicate that the
trial court abused its discretion.

The verdicts, judgments, and sentences
are affirmed.

We

HAYS, HOLOHAN and GORDON,
concurring; .

3.,

,*" STRUCKMEYER, Vice Chief Justice, dis-
( senting. _ ,

I am unable to concur with the majority
of the Court in the disposition of this ease,

At the onset, two points thould he made
c'car, First, seemingly Dr. 1 irseh intended
tt leave Arizona on a vacation and to he
absent from Arizona at the time of the
tral. While lie was within Arizona$g juris-
diction, the prosecution petitioned Lhe Supe-
rior Court for itsorder to permit his testi-
mony Lo be videotaped. No effort was

Defendant also contends that the

made by the prosecution to require his per-
sonal attendance by subpoena. Indeed, in-
sofar as the record isconcerned no plausible
reason is suggested why the trial should or
could not have taken place either before or
after his retum. It is therefore abundantly
clear that the videotape of his testimony
and its subsequent use at the trial against
the defendant was solely for the personal
convenience of Dr. Hirsch or the court and
foi no other reason whatsoever.

I consider that the resolution by the ma-
jority of the question of the admissibility of
Dr. Hirsch 3 videotaped testimony is consti-
tutionally unsound. Their reliance on the
principle that the “trial court must balance
the right of the defendant to Lhe right of
confrontation and the need of the trier of
fact to the additional benefit of having a
particular witness testify in person at the
trial with the extent of the need for the
witness to be away at the time of trial”’is
unique in the annals of American constitu-
tional law. No authority iscited for such a
surprising doctrine. It is diametrically op-
posed to the repeated holdings of this
Court, the Supreme Court of the United
States, and the Sixth Amendment right of
confrontation. Certainly one can be in
sympathy with Dr. Hirsch and his personal
desire for a vacation, but concern for the
convenience of a witness does not evoke the
power to suspend the Constitution of tu*
United States.

Second, it is not Reid§ position that vi-
deotaped testimony is different from testi-
mony such as that taken at a pi liminury
"hearing or a former trial Where a tran-
script of testimony would be admitted un-
der the customary rules of ovi ience, he does
not argue that it should no! have been
admitted at this trial, The lucid statement
of the Florida court in Hutchini- v. Florida
(Flu.App.) 280 So.2d 244 ,2-10 (1978), isapro-
pos:

“1f the previously taken and preserved
testimony of the witness, unable to be
present was admissible at the trial, it has
not been shown how its submission by
video tape, as distinguished from a writ-
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ten transcription of the questions and
answers, resulted in harmful error.””

The question here is whether a witness
should be required to be present at the trial
so that the right of confrontation may he
exercised personally in the presence of the
jury trying the accused. The most recent
statement of this Court was made in 1973 in
State v. Briley, 109 Ariz. 74, 505 P.2d 245.
There, we said:

“Ordinarily, the defendant must be giv-
en the opportunity to test the recollection
and credibility of the witnesses against
him in a face to face encounter before the
jury. This Sixth Amendment right of
confrontation in the Constitution isessen-
tial and fundamental, and has been made
obligatory upon the states through the
Fourteenth  Amendment." (Citations
omitted) 109 Ariz. at 75, 505 P.2d at 2-16.

One of the latest cases of the United
States Supreme Court construing a defend-
ant § Sixth Amendment right to confronta-
tion is Burlier v. Page, 390 U.S. 719, 88 S.Ct.
1318, 20 L.Ed.2d 255 (19U8). It deals with
the testimony of a witness who testified at
a preliminary hearing but who was absent
at the trial in these circumstances. Peti-
tioner Rarber was charged with robbery in
Oklahoma. A co-defendant, Woods, testi-
fied at the nrcliminary hearing incrimina-
ting Barbee. When Barber was brought to
trial, Wjods was ina federal penitentiary in
Texa . about 225 n.i"cs away. No attempt
was made ny the prosecution to bring
WFlotn: 11 the trial, but, rather, there was
introduced a transcript of his testimony
taken at the preliminary hearing. The Su-
premo Cturt of the United States empha-
sized that the objective of the confrontation
clause of the Sixth Amendment to the Fed-
eral Constitution is not only to safeguard
the right of the cross-examination, but
prevent depositions from being used against
a defendant in place of a personal examina-
tion at which the wiLiwsx was con/idled to
stand face 10 face with the accused a/id the
Jurors to determine whether the witness
was worthy of belief.

Traditionally there has been an exception
to the requirement of confrontation where

a witness is not available through no fault
of the prosecution—that is, through death
or having fled the jurisdiction. But the
exception arises from necessity only.
Where, as here and as in Barber v. Page,
the State made absolutely no effort to ob-
tain the presence of the witness at trial, the
use of the substitute evidence cannot be
condoned. True, it can be argued, video-
tape is better than the reading of a deposi-
tion or transcript of former testimony, but
it is not the same as a personal confronta-
tiln. Something important may be lost in
the process.

Nor should this defendant 3 constitutional
rights be dependent upon the answer to the
question whether Dr. Hirsch was not really
an important witness as the majority seem
to suggest. In the United States in the
past a defendant has had the right to con-
front his accusers and have the jurors con-
front them. I this is not to be 0, then the
time will soon arrive when criminal trials
w IJ! be conducted by videotaped depositions
for it is seldom convenient for the witnesses
to be present at the trial.

run
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Defendant was convicted before the
Superior Court of Maricopa County, Cause
No. CR 81137, C. Kimball Rose, J., of seven
counts of first-degree murder, and lie ap-
pealed. The Supreme Court, Cameron, C.
J., held that defendant who had been found
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After defendants were convicted in
Superior Court, Pierce County, Marilyn D.
Soule, J., of armed robbery, they appealed.
The Supreme Court, Hamilton, J,, held, in-
ter alia, that the State was properly al-
lowed to introduce video taped testimony
of the robbery victim, that photographic
identification of defendants was not imper-
missibly suggestive, and that while an iden-
tification alo ftndants by the victim while
they were neat < on a bench in the police
station might have been impermissibly
suggestive, it did not taint the deposition
identification since the latter had an inde-
pendent source.

Affirmed.

L Criminal Law 0=»C62(l)

Statute guaranteeing accused 3 right to
meet witnesses produced against him face
to face did not prevent use of videotape
recordings in criminal trial. RCW A 10.-
52.060; CrR 4.6; U.S.C.A.Const. Amend.
6.

2, Doposltlons C=G7

Videotape recording falls within mean-
ing of phrase "recorded by other than sten-
ographic means™ as that phrase is used in
criminal rule dealing with testimony at
deposition; Supreme Court would there-
fore expressly approve use of videotape rc-
" dings for taping of depositions. CR
30(h)(4); U.S.C.A.Const. Amend. 6.

See publication Words and Phrases
for oilier judicial constructions and
definitions.

56 PA-76

Wash. 1201
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3. Criminal Law C=>438.1

In order properly to authenticate vid-
eotape tor introduction during trial, pro-
ponent must show that video and audio
portions of videotape arc functioning prop-
erly; that operator is trained and experi-
enced in use of videotape recording; that
audio and visual portions of recording arc
authentic and accurate; that no changes,
additions, or deletions have been made;
that videotape has been properly pre-
served; and that video portion is clearly
visible and audio portions sufficiently
understandable; speakers must also he
identified. CR 30(b)(4); U.S."C.A.Const.
Amend. 6.

4. Depositions C=>08

Videotaped deposition of robbery vic-
tim was properly admitted in evidence in
robbery prosecution where circumstances
of case presented emergency, since victim3
ship was scheduled as to sail for Japan on
morning following accuscdsl arrests; un-
der such circumstances, accuscds were giv-
en adequate opportunity to cross-examine
victim, despite their contentions that their
counsel had not been prepared on such
short notice to conduct such cross-exami-
nation adequately, RCWA  10.52.060;
CrR 4.6, 4.6(c); CR 30(b)(4); U.S.C.A.
Const. Amends. 6,14.

5. Depositions 0=90

Kvidcnce sufficiently showed that rob-
bery victim was unavailable for trial, so as
to make his videotaped deposition admissi-
ble in evidence, where it was shown that
victim was at sea on day of defends .it3
trial. CrU 46.

(. Doposltlons 0=590

State satisfied requirement of making
good-faith effort to obtain victim"s pres-
ence at trial, so as to permit introduction
of victim3 videotaped deposition in evi-
dence, where it cooperated fully with de-
fendants in efforts to obtain victim3 pres-
ence for proceedings subsequent to deposi-
tion and kept defendants informed of vic-
tim3 movements and provided them with
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opportunity to secure additional testimony
from victin. CrR 4.6; U.S.C.A.Const.
Amend. 6.

7. Constitutional Low C-sORfi/a;
Photographic identification was not
conducted in impermissibly suggestive
fashion, and did not constitute violation of
due process clause of Fourteenth Amend-
ment, where police chose photographs of
five black men with s lewhat similar fea-
tures from police files and did not tll rob-
bery victim of defendant"s name or that
defendant™s picture was one of five pic-
tures chosen. U.S.C.A.Const. Amend. 4.

8. Criminal Law C=339

While identification of defendants by
robbery victim where the defendants sat
handcuffed to each other in hallway of po-
lice station might have been suggestive and
conducive to mistaken identification, it did
not taint victim3 later deposition identifi-
cation of defendants where such deposition
identification had independent source in
victim3 opportunity to view defendants
during commission of robbery in question.

Burkcy, Marsico, Rovai, McGoffin,
Turner & Mason, Thomas P. Larkin, Ta-
coim, for appellants,

Donald F. Herron, Pros. Atty,, Michael
R, Johnson, Deputy Pros. Atty., Tacoma,
for respondent.

HAMILTON, Associate Justice.

This appeal involves the admissibility of
» video tape deposition of the victim of a
robbery. The appeal also concerns wheth-
er certain post-arrest identifications violat-
ed the due process clause of the Fourteenth
Amendment to the United States Constitu-
tion.

On May 20, 1974, Mr, Saul 1L Pacste, an
officer of the merchant ship M.S. /iilia,
met a your.g woman named Kathy at the
Circle Tavern in Tacoma, Washington.
After they spent several hours in the tav-
em, Mr. Paestc and the woman proceeded
to another bar located in the nearby Ins
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station. They remained at this bar for 20
minutes, and then Mr. Paeste accompanied
the woman to her apartment. On the way
to the apartment, Mr Paeste observed a
black man give the woman a key. Shortly
after they arrived, two black men entered
the apartment and asked Mr. Paeste for
money. Mr. Paeste recognized one of the
men as the person who gave the woman a
key outside the bus station. Mr. Paeste of-
fered the two men $20. The men refused
this amount and demanded that Mr. Paeste
give them all of his money. One of the
men pointed a gun at the victim and the
other displayed a knife. Mr. Paeste gave
them $105. Then, the two men forced the
victim out of the apartment and into a car.
The two men drove the victin a few
blocks and ordered him out of the car.

At approximately 2:30 a. in., the victim
called the police. Investigator Parks re-
sponded to the call and arrived at the
scene of the robbery a half hour later.
The victim recounted the events of the
robbery and gave a detailed description of
Kathy and the two black men. Mr. Parks
also observed the names of Kathy Illuth
and appellant Johrmy Simms on the apart-
ment mailbox, The officer then drove the
victim to the police station. At the station,
investigator Parks placed five pnotographs
in front of the victim and lie identified a
picture of the appellant Johnny Simms.
The victim also described the car in which
he rode with the two men. Investigator
Parks checked the automobile records and
found that the appellant Simms owned an
automobile similar to the one that ti ,=vic-
tim described. Mr, Parks drove the victim
to his ship which was anchored in the Ta-
coma harhor.

Investigator Parks returned to the apart-
ment and at 4:45 a. ni. arrested appellant
Simms, appellant flowett, and Kathy Iuth.
Mr. Parks brought the victim back to the
station at 5 a. pi. The victim spotted the
defendant Kathy Iluth upon entering the
station and identified her as the woman in-
volv'd >i f o robbery. The victim later
obsc ved the appellants handcuffed to each

other and seated
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other and seated on the bench in the hall-
way of the station. He identified the ap-
pellants as the two men who robbed him.

At 11.30 ,i.m. on May 21, 194, counsel
for the State contacted Mr. M. Fred Wee-
don, the Director of the Department of
Assigned Counsel for Pierce County, and
arranged for a hearing before a superior
court judge. The State proposed to pre-
serve the testimony of the victim with the
use of video tape equipment. Mr Pacste3
ship was due to sail at 10 a. ni. the next
day. The appellants Zcouisel claimed that
they had insufficient time to prepare for
the deposition. The appellants also object-
ed to the use of the video tape equipment.
The trial judge ordered the video taping of
the deposition. The deposition began at 4
p. m. and lasted approximately 1 hour, 45
minutes.

At trial, the appellants moved to sup-
press the video tape. The trial court de-
nied the motion. The video tape dcposi-

1 "Every person accused of "rinio shall luivo
the right to meet the witnesses produced
mmmpinst him face to face: /Yondo/, That
whenever any witness whose deposition ahull
liavo been tnhcn pursuant to law by a magis-
trate, in die presence of the defendant mid Ids
counsel, shall he absent, ami cannot lie found
when required to testify upon any trial or
hearing, so much of nuch dojicsltioii ns the
court nliii)l deem admissible and competent
shall ho admitted and read as evidence ia such
case. ™ «C\V 10.02.000.

™

"Hole 4.(1 Dc|H>xitions.

“?@) When Taken. Upon a showing that
a prospective witness may bo unable to attend
or prevented from attending a trial or hearing
or if a witness refuses to discuss the case
with either counsel and timt Ids testimony is
material and that it is necessary to takn his
deposition in order to prevent u failure of
justice, thu court at any tituw after the filing
of an Indictment or Information may upon
motion of a party and notice to tlio parties
order that hiH testimony be taken by deposi-
tion and timt any designated books, puj<crs,
documents or tangible objects, not privileged,
be produced lit the inline time uml place.

"(h) Notice of Taking. Tho party at whose
instance a Deposition is to he taken shall give
to overy other party reasonable written notice
of the time and plucc for taking tho depixd-

tion was played during the trial, The jury
convicted the appellants of the crime of
robbery and entered a srertnl v-rdjr; End-
ing the appellants armed with 3-7y weap-
ons at the time of the commis..ion of the
robbery.

[1] Initially, the appellants contend
that RCW 10.52.060* prohibits the use of
video tape recordings in a criminal trial.
Wc disagree. RCW 10.52.060 provides for
the taking of a "deposition””of a witness
when that witness is unavailable for trial.
CrR 4.62 provides the procedure for taking
depositions in criminal proceedings. Pur-
suant to this rule and upon motion by any
party, the court may order a deposition to
be taken in order to prevent a failure of
justice. The trial court in this case prop-
erly ordered the deposition to be taken in
order to preserve the testimony of the vic-
tim whose ship sailed the following day.
CrR 4.6(c) states that 4[a] deposition shall
be taken in the manner provided in civil

tion. Tlie notice ahull state the mime ami
address of each person to he examined. On
mol ion of n party upon whom tin; notice is
served, the court for came shown may extend
or shorten the time and may change the plucc
of taking.

“® How Taken. A do]*sitlon bliiill ho
taken in the manner provided in civil actions.
No deposition shall lieused in evidence against
liny defendant wiio has not had notieo of and
uu opportunity to participate in or hi present
lit the taking thereof.

“{d) Use. At the trial or upon any hearing,
» part or all of a deposition so far ns other-
wise admissible under the rules of evidence
may be iusl Iif it appears: thut tho witness
is dead; or timt tho witness is uunvniliihlc,
unless it appears that his unavailability was
procured by the party offering the deposition ;
or timt thu witness is unable to attend or testi-
fy becntitto of sickness or infirmity; or that
tin) parly offering the deposition Inis lioen
tumble to procure dm attendance of thu wit-
ness by subpoena. Any dc|K>si(ion may also
he used hy any party for the purpose of con-
tradicting or impeaching the testimony of tho
deponent its a witness.

"(c) Objections to Admissibility. Objec-
tions to receiving in cvi. non a deposition or
purl thereof limy he made s provided in civil
actions.4 Urlt 4.0.
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actions.” This, CR 30(b)(4) controls, and
it provides:
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— Selected Checklist on Videotape and the
Courts, 30 Record of N.Y.C.B.A. 221

(4)  The court may upon motion order (1975) (collecting source materi.il).

that the testimony at a deposition he re-
corded by other i%idn stenographic
means. In which event the order shall
designate tK manner of recording, pre-
serving, and filing the deposition, and
may include other provisions to assure
that the recorded testimony will be accu-
rate and trustworthy. If the order is
made, a party may nevertheless arrange
to have a stenographic transcription
made at his own expense.

In State v. Roebuck, 75 Wash.2d 67, 70,
448 r.2d 934 (1963), we held that the re-
production of prior testimony docs not vio-
late the Sixth Amendment right to con-
frontation of witnesses if there is a satis-
factory showing that:

(1) the witness is unavailable, (2) the

/

witness was sworn to testify at the pro- /
rhjus liial, (3) TTc”accused was presciiF's.

and was afforded the opportunity to J

cross-examine,

21 A video tape recording clearly falls "seeks lo relate the absent witness ~testi-

within the terms “fecorded by other than
stenographic means.”™ We express! ¢ ap-
prove the use of video tape recordings for
the taping of depositions.

Both state and federal authorities unani-
mously support the use of video tapes for
the preservation of testimony for trial,
Hendricks v, Swenson, 456 F.2d 503 (8th
Cir, 1972); People v. Moran, 39 Cal.App.
3d 398, 114 Cnl.Rptr. 413 (1974); Hutchins
v. Florida, 286 So.2d 244 (Fla.App.1973);
Adnissibility of Videotape Film in Evi—
dence in Criminal Trial, Annot., 60 A.L.R,
3d 333 (1974).3 The commentators also
attest to the accuracy and relisbility of
video tapes in criminal proceedings. Bar-
ber and Ilates, Videotapes in Criminal Pro—
ceedings, 25 Hastings L.J. 1017 (1974);
Shutkin, Videotape Trials: Legal and
Practical Inplications, 9 Colum.J.Law &
Social 17ob. 363 (1973); see The Library

in 8C e. NCEYBIN, 4 windii . App. fisH, 444
IVJil 473 (11)71), Hits jurisdiction approved of
the use of ii video tape recording to duplet n
|KMt-nrreiit ideal iflentlon,

4. hlr%l%tg rty E%g t|||gt oundation %ﬁé
cor |noeV| n aer

at M3, 481 1I° .Iid at 470, the Court of
Appeals stated:

To lay a proper foundation for such deniun-
utrntivo evidence, It is only rtxjuiml that
toliui witness, not necessarily the photo-
grnphur, tic aide to give some indication
us to when, where, and under what vlreutn-
ainiices tho photograph was taken, and that

mony was present, heard the witness tcs
tify, and can state in substan. the na-
ture of the subject matter sought to be
established.

(H LK uliauii ulto™

K] Unlike the Rocbi ck case, the re-

spondent in this case did not call an indi-
vidual to recount the tcstiimd.y of the vic-
tim. The "cspondent also declined to take
a written deposition of the victim pursuant
to CrR 46. The respondent chose to video
tape the deposition. The use of a video
tape is a more efficient means of reproduc-
ing the testimony than the record of a ,"rc-
liminary hearing, or the recollection of tes-
timony by a person present & a prelimi-
nary hearing. The video tape preserves a
permanent and viewable record of all con-
frontations. It enables the trier of fact to
observe the demeanor of the deponent.
Therefore, if a party properly authenti-
cates a video tape,4 and me reproduction

the photograph iiiruratcl.v portrays tim ailh

jrot illiintratd-d.

I'lla court admitted tho video lope in the
Xe Itan case fur demonstrative purposes, i, p.,
lo depict # jiosl-lirmd lineup. In thin case,
Ilie video tape presented testimonial oviilenci*.
Therefore, to lay a proper foundation for Iirf?
uso of video tapes to preserve testimonial evi-
dence, the proponent essen must meet the
rispiiretenls of Slate r. W"r&m -IP Wash.
2d 354, 800, 801 172d 7011 (1050). TImt Is,
tho proiKiueiit must show; (1) timt the video
utid audio poi*tiutf of the video tape arc func-
b tj.ik properly; (2) the operatcr is tralnisl
if <€ experienced in the use of video taping
f .ptipmeilt; (8) the audio nail visual portions
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meets the first three requirements of State

Roebuck, supra, then its admission into
evidence docs not violate the appellants™
Sixth Amendment right to confront the
witness.

[41
spondent failed to establish two of the
Roebuck requirements. The appellants”
counsel claim that they were not prepared
to adequately cross-examine the victim.
The circumstances of this case presented
an emergency. The victim3 ship was
scheduled to sail for Japan the following
morning. The victim informed the respon-
dent of the sailing, and the respondent no-
tified the appellants 2 hours later. The re-
spondent afforded the appellants access to
ali of the evidence that the police seized
during the arrest. Respondent also agreed
to a 114-hour delay of the deposition.
This provided the appellants with some 1
hours to prepare for the deposition, Tire
deposition continued for 1  hours, and
the appellants cross-examined the victim
for at least an hour. Also, the victim's
ship returned fo the Pacific Northwest in
July of 197-1. The respondent notified the
appellants of its retum and offered to as-
sist the appellants in securing furthci testi-
mony from the victim. The appellants tie-
dined this opportunity for additional
cross-examination. This indicates that the
appellants were satisfied with the original
cross-examination. Therefore, in light of
the emergency time restrictions of this
case, the appellants were given an adequate
opportunity to cross-examine the victim.

|50 The appellants also assert the re-
spondent failed to establish that the victim
was unavailable for trial. The victim tes-
tified at the deposition that his ship was
scheduled to sail at 10 a. in. the following
day. At trial, two officers testified that
the ship in fact sailed for Japan the next
day. The record also indicates that the
victim was at sea on the day of the appoi-
nt tho riarilliig on- Nidiinde i-nl iiicinikg;
H) m> diiugi-o, iidditiox, or ddetioiiH have
boon imile; (% the Mileo tiip> has tien prop-
erly preserved; (G) the video portion Inelenr-

The appellants contend that the re-subsequent to the deposition.

lants trial. This evidence established that
the victim was unavailable for trial.

[61
ly with the appellants in the effort to ob-
tain the victim3 presence for proceedings
Rcsponcjnt
kept the appellants informed of the vic-
tim3 movements and provided the appel-
lants with an opportunity to secure addi-
tional testimony from the victim. The re-
spondent clearly satisfied its requirement
of making a good faith effort to obtain the
victims presence a. trial. Barber v. Page,
390 U.S. 719, 724-25, 88 S.Ct. 1318, 20 L.
Kd.2d 255 (1968). Thus, the deposition
satisfied the confrontation clause require-
ments of the Sixth Amendment to the
United States Constitution.

[7J The appellant Simms also main-
tains that the trial court erroneously de-
nied the motion to suppress the photo-
graphic identification. This identification
must comply with due process require-
ments. State v. Hefeller, 76 \Vash.2d 449,
458 12d 17 (1969; =State v. Keamey, 75
Wash,2d 168, 419 17z1401" (1969). If the
deposition identification is based upon pre-
trial identification procedures violative of
due process, then the evidence is inadmissi-
ble because it is based or, a tainted source.
State Moore, 7 V.V.ii.App. 1,3, -19 170
16 (1972). o Simmons r United Stales,
39U U.S 377, 384, 88 S.Ct. %7, 97., 19 L
Kd.2d 12-17 (1968), the Supreme Court con-
sidered a photographic identification, and
stated:

| lijaeh case must lie considered on its
own facts, and that convictions based on
eyewitness identification at ttial follow-
ing a pretrial identification by photo-
graph will be set aside on that ground
only if the photographic identification
procedure was so impermissibly sugges-
tive as to give rise to a very substantia”
likelihood of irreparable misidentifica-
tion.

ly visible mid (lie iitilio portion sufficiently

"""" mid (7) (lie MiMwkeiH imn.it
be identified,

The respondent also cooperated ful-
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In the instant ease, investigator Parks
chose photographs of five black men with
somewhat similar features from the police
files. Mr. Parks testified that he did not
tell the victim the appellant 3 name or that
the appellant”s picture was one uf the five
pictures chosen. Parks displayed the pho-
tographs to the victim, and the victim se-
lected the photograph of appellant Simms.
Nothing in the record suggests that the
photographic identification was “fmpermis-
sibly suggestive,” and we find no violation
of the due process clause of the Fourteenth
Amendment.

[81 The appellants further assert that
the trial court erroneously admitted the
portion of the video tape testimony that
concerned thr identification of the appel-
lants while they were seated on the bench
in the police nation. Essentially, the same
due process te.t applies to the identifica-
tion of suspects by individually showing
them to a victim as applies to photographic
identifications. A claimed violation of due
process of law depends <t the totality of
the circumstances surround hg it Stovall
V. Prmno, 388 U.S. 293, 87 S.Ct. i%7, 18
I-.kd.2d 1199 (1%7); State r. Moore, sr
I"m.  In this case, the police officer re-
turned to the victim"s vessel at 5 a.m. and
informed the victim that the officer had
arrested two robbery suspects. The officer
requested the victim lo accompany him
back to the police station to identify the
suspects. The victim walked by the appel-
lants and observed them handcuffed t
each other and seated on the bench in the
hallway of the station. The totality of
these circumstances could be suggestive
and conducive to mistaken idoutificatio™*.
However, in United Stoles v. I1&c, 388
U.S. 218, 240, 87 S.Ct. 1926, 1939, IK L.
Ed.2d 1M9 (197), the Supreme Court di-
rected the Court of Appeals to vacate and
remand the trial court judgment, and an-
nounced an important limitation on the due
process requirements of pretrial identifica-
tions, The court stated:
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We do nut think this disposition can be ]
justified without first giving the Gov- 1

eminent the opportunity to establish by I

clear and convincing evidence that the T
in-court identifications were based upon \

observations of the suspect other than J

the [improper] lineup identification, y T

The identification by the victim at the
deposition hearing was based on the vic-
tim"s independent pre-arrest observations
of the appellants. The victim watched ap-
pellant Simms give the woman a key out-
side the Inis station. The victim saw both
appellants for 1l minutes in the apartment.
He later observed them outside the apart-
ment and in the automobile. He also made
a proper photog-tphic identification of ap-
pellant Simms at the police station. Fur-
ther, the trial judge also followed the ap-
pellants "request concerning the identifica-
tion procedure at the deposition. The ap-
pellants remained in an anteroom of the
courtroom during the deposition. The vic-
tim gave a detailed description of each ap-
pellant, which included a description of the
clothes. Then, each appellant was brought
into the courtroom. The victim identified
the appellants as the individuals who
robbed him the niglu before.

This deposition hearing identification
was not tainted by the police station identi-
fication. The police station identification
consisted of a brief observation by the vic-
tim as he walked by the appellants in the
hallway of the station. Therefore, we hold
that the respondent established that the
deposition identification had an indepen-
dent source and that the admission of the
police station identification was not revers-
ible error. Gilbert v, Califomio, 388 U.S.
263, 87 S.Ct. 1951, 18 I-.Kd.2d 1178 (1967);
ClioPAiuin . Califomio, 386 U.S. 18, 87 S.
Ct, 824, 17 1..Kd.2d 705 (1967).

The trial court judgment is affirmed.

STAFFORD, (ZJ, and FINI-KY, RO-
SEf-UNI, HUNTER, WIUGIIT, UT-
TER, HRACMTENHACII and HORO-
WITZ, JJ,, concur.
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Criminai. DItendant Has Sixth Amendment Right to
Physically Com runt Witness at Video-Taeed
Deposition

United States v. Benfieid, 593 F.2d 815
(8th Cir. 1979)

in United States v Benjieidlthe Eighth Circuit Court of Appeals
clarified the application of the sixth amendment’s confrontation clause-
to a Rule 15 video-taped deposition3 used in lieu of deponent’s per-
sonal appearance'lat a federal criminal trial.

1 5824 8I5 (Sih Cir. 197)

2 U.S. Const, amend. VI provides in relevant pari: “In all criminal Prosecution_s, the ac-
cused shall enjoy the right . . . lo be informed of Ihe nature and cause of Ilhe accusation; to tie
lottjhmted N ih the -nitnfisses ayuiu\l hiim; [0 have compulsory process for obtaining witnesses in
his lasor. anJ to have the Assistance of Counsel for his defence.” (emphasis addea).

3 bin R (-kim.P. 15 provides in relevant pari:

0SI110NS . . W
{E?p %en_taken Whenever due lo exceptional circumstances of Ihe case it is in the
Interest of TJustlce that the testimony of a prospective witness of a party be taken and
preserved for use at trial, the court may upon motion of such patty a "* notice lo the
triic- order that testimony of such witness be taken by deFosmon Co ,
Fb) Notice of taking. llieparty at whose instance a deposition is to 0,, .aken shall give
*l0 ever',partﬁ reasonable written notice of the time and place for taking the deposition.
The notice shat! state the .tame and address of each person to be examined. .. . The
illicer having custoday of a defepdant shall be notified of the time and Place,setlor die
examination “and shall, unless the defend. til waives in writing the right to lie Fresent,
produce him at the examination and keep him in the presence of the witness dutiug the
examination, unless, after being warned by the court that disruptive conduct will cause
him to be removed Irons the place ol the takm? of the deposition, he petsists in conduct
which tvsuch as tojustify his being excluded from that place. A defendant not in cus-
tody shall have the tight to be predent at the examination upon tctpicsi subject to such
terms as may be fixed by the court, but his failure, absent good cause shown, to appear
after notice and lender of expenses in accordance with subdivision (c) of this rule shall
constitute a waiver of that right and ofany objection to the taking and"use of the dcp *-

lion bated upon that right.

|d Tlose taken. Subject lo such additional conditions as the coin| shall provide, a dep-
osition shall be taken and filed in the manner piovidcd in civil actions except as othci
wise pro’ ided in these mles, provided thatg in no event shall a deposition be taken of a
patty defendant without his convent, and g the scope and manner DI examination and
crowex.imination shall lie such as would be allowed in the trial itself. The government
«hall make available to the defendant oi his counsel lor examination and use at the
lakm.: ol the deposition any statement ol the witness being deposed which is in the pox-
sessii n of the ﬁovernment and to which the defendant would he entitled at the trial
() I’ At the tiial oi upon any hearing, a part or all ofadegosmqn, 50 far as othci e
wise admissible under the mles of evidence, may lie used as substantive evidence if lire
witness is uuav <iable, .is itn.ivailabi'ity is defined in Rule H)1() of (lie federal Rules ol
Evidence. or the witness giv.x testimony at the tiial or heating, inconsistent with 1lls dcp
0-iilon

4 [to I I nisi, p. 15(), wijirti note J, also allows the use of a deposition at Inal as sub*

1106
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The governiner.i charged Russell Benfield in a four-count indict-
nicirt' with the fedora! crime of mi*,mid on ofthc kidnapping of Patricia
Cady/' Several months after tite kidnapping, but before the trial, Cady
developed psychiatric problems resulting in her hospitalization and ne-
cessitating two trial continuances.7

Subsequently, the government filed a request to take a video-taped
deposition of Cady’s testimony and, at the hearing on that request, her
psychiatrist testified that Cady’s psychiatric problems were directly re-
lated lo her kidnapping.8 lie urged that if she must testify, the sur-
roundings be less stressful than those of a courtroom and that she not
be required lo face Benlield.1 Granting the government’s nu tion for a
deposition, the trial court ordered that Bcnfteld could be “present at the
deposition but not within the vision of Mrs. Patricia Cady.” 10 Benfieid.
without Cady’s knowledge, monitored her deposition from a separate
room and, by sounding a buzzer, was able to interrupt the questioning

slanl vc evidence if "the witness gives testimony at the dial or hearing inconsistent with Ins depo-
sition. * This use ol the de%sition was not at issue in ienjnitiand the court did ni | discuss it. Hut
icv Cm 'Vimia v Circen, 39U S 719 159?197]J)I(ifwitness testifies at trial, witness' priur State-
ment is admissible even if not subject to conitontalion when made, as long as defendant is assured
of eflective cross-examination at trial) in-orj. Nelson v. O'Neil, <0LU.S. 622 626-27 (1971) sw
ir/f«/ffr Graham, 1" _npiwiiip huonXtaiements for Ampiiikhn/ or..tus Sitbsl.ulivr /»/-
t/aiiT: 1 Crincn! Review <u:tiPropon®d Inn*inhnonis of / ah* rot Hr Am ofAiiriﬁurSDI(rl)(l)(A), IS,
or.t¢or. dMien I Krv 15% (1977).

5 5Bl.2datfl

6 hi IS US.C. 8-t (1976) provides:

Misprision of felony . -
Whoever, bavin” I.nowledge of the actual commission of a felony COjanaaI le by a

court of the United States, conceals and does not as soon as possiblé make linos n the

same lo somc;ud?e or other person in civil or nr'it - .minority mulct the tinned S ales,

shall he fined not mote than S5U0 or imprisoned not more than three seats, or In th

7. BB P.2d at SI7& n3. Following her tesciie b% law enforcement olliccrs, Cady partici-
pated in a news conference and picss interviews. Her snhseiiient illness, however, left her unable
to cope with irowd situations or work 7/

S, hiat KI7.

9 hi

10 [/ 1tu. It CtttM. I, 15(h). sprenote 1 allows the trial court to fix the terms upon which
the defendant may be present at the deposition if the defendant is not in custody Ihe court of
appeals noted a possible eipial piotegiioit problem because Rule |5(b! seems fo allow greater
testfii lions iijion the dcleml Hit's picseticc at a deposition when the defetld.ml is not in custody
than when he is in custody Additionally, the dial conn's conditional older for a deposition may
have violated Rule 15(d). \upro note >which provides that “the scope and manner of examination
and cross-examination [at the deposition! shall be .such as would be allowed ill (he trial itself."
Ihe mint of apFeals did not resolve these ijitc.dom. because the patties failed to argue them or
Millicicntly develop them in the appellate record 591 P.2d at S2Hn 7
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lo confer with his counsel outside the deposition room."

The trial court admitted tin: video-taped deposition as substantive
evidence against Uenficld and allowed it io be shown W the jury.®2
JRenlield was convicted and sentenced to two years in prison." The
Court of Appeals for the Eighth Circuit reversed, remanded, and he|d:
The sixth amendment's confrontation clause assures the . ciivc partici-
pation of the accused at all stages of his Criminal trial, including at a
deposition.® Accordingly, in the absence of cither a face-to-face meet-
ing between defendant and witness or it showing that defendant had
waived, forfeited, or lost by necessity his constitutional right of con-
frontation, the procedure that limit'd defendant’s participation to mon-
itoring the video-taped deposition and conferring with his attorney
outside the deposition room after sounding a buz/er, without the depo-
nent’s knowledge, was unconstitutional.l

The sixth amendment guarantees the criminally accused the riqht to

confront the witnesses against him.11 In Wattox V. United States' 1tne

10 5331 2d ;i SI? llenlL'ld's Liwyei wax allowed u>cioss examine Cady ai llie deposition

12 ncat SIV,S2 [tli It Lvni. K(M(ags-g ﬁapplicable. to I'l > It. C'kim % 15deposition
proceedings tliiougli Rule 15(). supra note 3) defines “umivailiibinty ax a wilne.ss" to ineliidc
situations In which the witness "Is unable lo he ptc ent ot to testily at the heating because of death
or then existing physical oi mental illness nr iulirmus.” llcuficld argued that the " ixleo-lapcd
deposition's admission xx.is imptoper hee.nisc the ?overnment bail failed to demonstiatc the 1 a-
availability of Cady at the time of Ilia! .Sir lineflot Appellant at 30<42 ['iie court of appeals
eoncetled that the government's showing of Cady's unavailability at trial was "m.itgiiial" because
the government had tclicJ passively on the luilme of Cady'x psYchiatrist to infoim it of an im
provemenl in Cady's condition. Nevertheless, the mult did not levctsc Menlield's conviction on
this ground, commenting that "th|n additional showmg ol the witness' mental condition and avail-
ability on the tiial dale would have been a much better piaitnc” 598b 2dat X7 n.l. sr.r</m
note d ri//ii.

13 53 k24 at 816-17.

ld. // at is?l

15. /. at Sl7, S2I- 22

Ifi .Sir note 2 niz7i The Supremo Comt dcel.ned the tight of miilioiil.ilion fundameit.il
lilid applicable to the states in I'onilot s Texas, 3301 S WK)(I'tA), nirrintoip Stein ~ New Yolk.
316U.S 156 195-%6(1953),/«(/Wi is | oiiisian.i. I'lli.S AS, BL(HU) lot analyses testing
Itiles of evidence by the standard ol due pioeess of law. see Chatnbeis v. Mississippi, 110U.S. 21,
29190j (1973), notion v Lv.ots, 10 U.S. 71 %-100 (19/0) (IL.ul.ui, .1, eoreuiimg): (ireene s,
MiT Itoy, 3tlt U.S. d/>l, 506-0K (1959), inre Olivet, 3B31f S o1, 273(IVIS) xrrpruno/ir Maker,
the Ku"Ju lo (aii/oiinition. hr Hlrumir Kuhn, mi.! Dm® 1°/cin.i mml /"roAx,i/Jor Di/nmiiiiiili;
Uht™n //roruir Mar /(® Hir,/in crmiiiil /huh, 6(t0,-. | Id v 5291 1970) (iii.wnld, Hu" buo
riiiiti krio/itlioii il Corfiiiiifimi, 1911 1's | Klv /Il (1971), Wexteti, ﬁ'iitﬂmliiliih il
(oliVilizion 17nl''n. .7 Hwaiil thror oj Ciulrnr lot Cioimiol CiUfi, 9] Il.sltv | IsIX 5/

(IVN), Note. ant* Hmyrr Conn <ml /hr Confromiiioii <hunr A Kruno to ihr hut hint Hutr, 1T
Mxtt.J I'nx' A Fitm |16('973]

1/
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Supreme Court noted that olihougli the defendant's right of confronta-
tion normally include:. a facc-lo-l:l«;e meeting with the witness and an
opportunity to subject the witness to cross-examination, Nthese consti-
tutional safeguards must on occasion yield to “considerations of public
policy and the necessities of the case.”™ After balancing the interests
of the defendant and the public, Ihe Court held that the testimony of a
now-deceased witness at defendant’s earlier trial on the same charge
was admissible at defendant’s retrial.l"

Following Mattoxythe Court repeatedly defined the essential ele-
ments of the confrontation clause as physical confrontation and cross-
examination.'1l In Douglas ir Alabama?| nowever, the court expressly
staled that physical confrontation is not an indispensable part of the
constitutional light.3l Thereafter in California r. Green  the court
omitted physical confrontation from its list of attributes of the confron-
tation clause.3l The most recent decisions ol the Supreme Court inter-

7 IN. US 237(1S0')

IS, "I leni liskiito if Iliecoir. titnimal pioteiti.m ispreseised t=the ptisorei in the advan-
tage he lies once fail or.si"erg the witness Ltee in face. and of subjecting him In the ntilct ol a
€i0.85-CX tlflllntlotl A o .

1Y UL at 21 .Viv notes IS *2 i1t anil aciompanyimt lest

20 1S0US. at 711 1I

2l -§' ee, Sniitei i Massachusetts, 77] US. O7. lilt. (1*0.tH' ("the (MilLlepe to confront
one's accusers anil cins'. ei,inline them lace to lace is assured in a ilcfemi.nil try the Sistli Nmenil
mem"), I.'nivilcll v timlcil Stites. 72111S 375 .230(1 11) (right of conftom ation was "intemleiJ
lo secure the light ol the >inused in meet the witnesses face to lace ami in thus silt the testimony
ptoiluceil against him"). Kilby x United Stales. T US .17 Si (|S77 (ileleiiil.int has tiial rip,hi lo
conftonl witnesses "upon whom lie Jthe .ncuscil| can look winle hem: incil. wlioir. lie is entitled
to emsi examine, and whose teslimnny he may impeach in evety mode aulhori/cd liy the eslah-
lislicd mles j'ovciiliiif. the trial oi conduct n* ciimni.il cases")

2 380 U.S. -lIS{I'nS)

23 "Out cases ennslivinj" the | coiilioiit.ilinii) ilause Imhl that a piunary interest seemed hy it
is the right nf iiie.vcvaniiiialum. an adei]u.ite onortunity Ini iin s cx.tmiualinn may satisfy the
iliuse even in the alisence ol%)h sie.il conlliinlilinn " // at -tiS  AVe i Krutor) s. United
Stales. J7LII' S 123 127-28(| nsi ImnUi.ul v Liltis. 3d US 13 (I*)). I'ninlel v lcs.ts 380
U.S <100 #1007 (| 7(S

21 37 1S 7 (1770)

23 (‘onliniii.itmn_ (Iz itisuies tli.it the witness will give Ins statements imdet oath ~ thus

uiipiessiii)', him isith the seiiousiies ..Lthe mutter and qu.ilding against the lie. hi the

Posslhlhty of a penalty lor |eijui). (2) huies the witness in siil.mil to cross.examination,

he "'tedlesi legal imp,me ever invented Ini the discuveti nl tiiilli", (3) ,!>etttu,|s the |iny

tlill s in dI'lid ;" the delehdiinl's Lilc Innli.etcc the dime,ill. : nl the withess in_making
t Ins slali"liieul. thus aidinp thejiuy in assessing his cteliiluy  (cilatinn niiiiuedi

id Iv:.

Ihe Supiem.” Uniut has .tilmled in the .IcituMiini aspect nl cniiliotitiiiinn on seiei.il oec.isiotix.
Sy, «-V. Halhei \ I"'nv. MIII'S 7]7. 72>11'd..., Matin* i United Male. 25f> UJi 237. 2-i2-)
(IX7') thunr mhsiiznimt (5T, thshim, LI \nv | TAv | 2113 |[7°0] (in liplit of the
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effective cross-examination3' and refer to physical confrontation only
incidentally.27

Despite the Court’s conflicting statements about the requisites of
confrontation,2t it has emphasized the importance of the constitutional

holding in ctitifomiit 1. Green allowing the admission inlo evidence of prior recorded testimony of
a witness testify mg at tiial, and the coil'i]tieti! denial of the factfinder's opportunity k>observe
the witness' demeanor when lie war ?iving his earlier testimony, "the factfinder's observation of
the witness' confrontation with the defendant is not constitutionally rci]tiiied" (citations omitted)).

26 'Vr. eg, Davisv Alaska, <15 U.S .108(1974). Chambers v. Mississippi. 110 U.S. 284

I'573).
( T% See, €.0. Davis v. Alaska. 415 U.S 308 315 (1974) ("Confrontation means more than
being allowed to confront the witness physically. 'Our eases construing the [confrontation! clause
hold that a ptimary interest .secured by it is the right of cross-examination," (citing Douglas v.
Alabama. 380 U S. 415 418 (1765)) , o o
25 seenotes 17-27supra and accompanying text. I'hc icstilt of the Court’s conflict is exem-
plified by the confusion within the Tilth Ciicuil. compart Cana! Zone v. I (I'uilo), 570 E.2d
134 132 (5th Cir 1777) ("cioss-cx,limitation is the essential light secured by the confrontation
clause"), with United States v. Amaya, 5331 2d 183 190(5th Cir 177() ("]the primary object of
the confrontation clause is to pcimit personal examination and cross-examination of the witness
by the defendant"), iiA. denie., 427 U.S. [1d (1977?]. o .
The documentary history id the sixth amendment sheds little light on the exact meaning of the
confrontation clause See genernttv California v, Green. 397 U'S™ 147, 174-77 (1970) (Mail.in, J,
concurring) and somecs tiled therein o . _
Some couuuenlatot.. believe that the conrtoniaiion clause was designed to prevent the kind ol
abuse that characterized the tiial of Sir Waller Raleigh in England in 1603 Raleigh was con-
victed and later executed loi treason, based upon depositions and ex pane alhdasi's. with no
oppoMonily to call his own witnesses oi cross examine those adverse to him .V<r Unit 1States v,
l'aync, 492 1 2d 417, _-E—15g4th Cir.) (concurring and dissenting opinion). eert. ,/iwis/, 417 U.S.
8 £1774), [ Higit, I'm. Sivtii Amm-umim 0> im CoNsittt iion hi tin I.'niii > Siaii.s
(2 ed. 1769, 7W Hotnswoani, A llixumv in Em.iistt | ssv 216-27 (1926); | J Sir.-
PN, A Hiviuiiy oi tin Chimin Xl 1 SVIIl_Eni.lanii 333371 1883) Stephen, //te T.i/ofsir
H R/ier itii/cigh. In 2Tkanxai iiuns <u lilt, RuVAI llisloKti ai Sinii n 17287%%" ser. 1719);
IV llilt, the Riyht of1 wiAivitiiliiH //i InNti A inn/Sfo./etnDron, 8J I'm . |, 381 383 87 (1959).
Hcloie the Hill of Rights was added lo Ihe <"om tiliilioii, a delegate al tlu: Ma acini'ells coiiven-
lion objected lo the lack of protections allotded the eriunnally .uuued Ihe nature of his argil-
ineitls ultimately pioeed pctxoasive _ _ o
Mi I'lesidcin | rise to make some lemaiks on the paiagraph under eonsideraiion,
which lietlts of the judiciary power. _ o
It is a maxim iiiuvoisally adiuilied, that the salely of the subject consists in havm%;_a
rifht to a tiial as lice and impartial as the ha ol humanity will admit ol. Does Tlie
Constitution make_piuviston foi such a tria™ | think not ~
I'lie mode ol in il'is altogether indeleimined, whclhei the criminal is to be allowed the
benefit ol counsel, whether lie is lo be allosved lo meet his accuser face lo face: whether
he is lo be allowed to conltolii the witnesses, and have the advantages ol crcss-exainina-
lion, we are not W told i
These ate matters ol by no means small eonscipience, set we base not the smallest
constitutional sr-cunty timt we shall be allowed the eseiiisc of these privileges ... .
On Ihe whole, sshcii we lully consider this mallei, and lulls investigate"Ihe poweis
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right as a whole by limiting the exceptions thereunder.Diaz r. Untied
StalesBannounced one such exception. On two occasions during his
trial lor homicide, defendant Dhu volunUuily left the courtroom, ex-
pressly consenting to the trial's continuation in his absence.3l While
Diaz was away, two adverse witnesses testified against him and were
cross-examined by his attorney.3 In ruling that the trial court did not
err in permitting the trial to proceed despite the defendant’s absence,
the Court explained that a defendant could affirmatively waive his
right lo confront witnesses against him.3'

grained, eggl_icitly.given,_and specially delegated, we shall liiul Congress possessed of
povers enabling them In institutejudicatories litile less inauspicious than a certain tribu-
nal in Spain, which has long been the disgrace of Christendom: | mean that diabolical
institution, the IniZuiNiiiion.
[U9-II (reprint 1974) (Isted. 1S36) Wetixo | II. & iiwaktz. Tin. till | or Kimns 506-10 (1972).
Many dlate constitutions or statutes expressly guarantee face-to-face meetings between defend-

ant and the witnesses against him, theieby resolving any ambiguity that might otherwise exist
concerning the physical aspect of confrontation. Srr, < .i;, Akiz. Const, art Il, 84 Colo.
Const, art II. § 16 Dim. Consi. ail. I, {j 7, Ilawaii Ki v. Siai. }j SO-211970). lit Const, art. |,
DK Ink Const, ait. I. {j 13 Kan, Const. Hm oi Kikiii:. i) 10 Msss. Const, pi. |, art 12
Mass Ann Laws ch. 263 &b (Mtchie/l.asv. Co-op I1X,S; Mu n Costis Laws tj 7631 (1970);
No. Const, art |, ij IS(u). Most. Consi. art. Il. lj 2L Ni.n. Const, an. Sg II: NT). CTm. Com:
Ann. ij 29-01-06 (197-1): Onto Consi.-art. I, $10 Or. Const, an I. $1I. I'a Const, art. |. 8,
ST). Const art VI. &, 1lnn. Const, ail. 1. J= Ttnn. Com Ann 40-2405 (1975); Wasii
Const, ait. I, {i 22 Wis. CuNm ail |, &

29. B&notes 3042 12 and accompanying text

Considei the related problem of detcrinining under what circumstances the right of confronta-

tion isnot in run a1, Wheieby the ipiestion of the scope of the exceptions to confront, tion is not
reached. See, ¢i;, Snyder v. Massachusetts. 201 II.S 9/, 114 (18-} (defendant not entitled to
accompany jury a view of crime scene); Dowdell v. United States 221 US. 325. 330 31 (1911)
(notes of Inal judge and clerl. pertaining to conduct ol Iri 4 arid suppleiuentiiig appellate record
not subject to confrontation); Meadows v. New Yorl, 156 b.2d 1176 1184 (2d Ciii. 1970) (right of
confrontation does not entitle accused to discovery of evidence that is not ultimately intiodticcd
by prosecution at tiial), icre i7 rnin1, 401U S 941(1971); United Stales v I dlisi, 1161 .2d 573 579
(2d Lit. 1969) (light of eonfionlation does not compel proscenium to call pailicular witnesses).
I-bai tail v. United Stales, 2:2b.2d -121, <122(9th Cir. 1958) (same): United Stales v. Johnson. 129
b2d 954, 959 (3rd Cn. 1917 (defendant may lie excluded Imm co.irtiooin during argument on
tluc'<ion of law), tittion tiitrr yriv v e 318 US. IKE(1913); Curtis s Hives. 123 1 .2d 936, 933
(I>(". <it 1947 (light of confrontation does not compel prosecution to call particular witnesses)

30 23 US 442 (1912

. // tt 133

32 hi.
33 ni ade5 n ors, Taylor v. United Stales. 414 US 17 20 11973). burlier Supreme

Court opinions had implied that no aspect of a ciiininal trial could be held in a defendant's ab-
Lne s i Lewis v United Stales, 146 U.S. 370, 372 (15%2) | 'in felonies, it is not in the
power of the ptisimer, either by himself or his counsel, lo waive the right to be peisonalls present
during the trial”) lloptv Utah. 1101) S 574. 579 (1884) ("|i|'iat which the law inal.es essential in
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TIn i four! wenl runher in llinois & .\ilen™™ buring his
tiial lor robbery, Allen continually disrupted the trial despite judicial
warnings to behave.1" The Court held that defendant, as a result of his
misconduct, forfeited?" his right of confrontation and that the decision
to remove him and proceed with the trial in the presence of his attorney

ptiKcedi.igs involving the deptivalion o! life or liberty cannot he dispensed with or aflcclcd by the
eons-.n ol the accused;) o o ,

(/. Brady v. United States, 397 U.S 752 748 11970) ("[wjaivcis of constitutional rights not only
ninsl be voluntary bpt must be knowing, intelligent acts done will; sullicicnl asvaicness oi the
relevant circumstances and likely consequences” (footnote omitted)). Johnson v. Zcrbst, 3LU.S.
458 464 (1938) ("[a] waiver is ordinaan an inlcnlional rclini]tishtnen! or abandonment of a
known right or privilege”). See aha Boykin \ Alabama. 3% U'S 238 341 (]9 (accused may
waive right of confrontation by pleading guilty); Williams v. Oklahoma. 388 U.S. 576 S53-34
81959) (when defendant admitted truth of state attorney's statements of details of crime and of

efendant's ciitnitiul tecord. delendatll implicitly waived right of confrontation on those state-
ments); United States v. Mailin. 459 | .2d B74 (78 (9th | n. 1973) idefcnd.tut may stipulate to
admission of evidence and thus waise right to confiont source of evidence), ten. th™niej, 417 U.S.

o3 (1774)
397 U S. 337 (1970).

35 hi. at 3311 Allen was icadinitted to (lie coutltooin on seset.il occasion,, and the judge
offered Allen the op’ion of remaining at the tti.il if Allen would promise good behavior. Allen
replied. “I'll promise you sltil." Appendix to Petition lor | ertiotari at IS. lllinois v Allen. 397
U.S. 317 (1970), i ita*din the Su/ueme Conn, /9 hrin. sti/imnote .18 at 91 n6.

36, Coni/nire MUIt.iv. The /-oner to ! Veekti Criiinintil he/en /iiiiY/nn; 1/if Oon hull: .1 Corn
yoriitiie line, 16U. Ctnti. | Kiv. 171 171(19n4) (aigiiing, that icpeatc] mi-cviduct by defend-

nl aftci warning timounts to voluntary svaivet), Ni/A Pkm.MIN.vKY illc-yt | til Pnotovi f>
; mi.ndminis To 'fill Trimtvi Kttism (‘uiminsi Pain iKi'io lon Tin. Umii ii Simix
I isiitu i I'litKis. Anvisc)itv CriMsniill Null To Ill, U Cnivt I' 43(h) (1978) (discussing
pi iposed change in language comeimiig exception:, lo ie|tinentent that defendant be present .it

ever, stage of his ciimina! tnal:

Su'-division ?]b) is amended so as to deal ssitli the situations included therein in terms of

loti, 'me tathet than waiver AIt_hougih svaivet teiminohijiy is commonly found in the

cases, , defendant who absents himscit or ssho engages in disruptive conduct does not
really "agree" to be tried in Ills absence or “intentionally iclimpnsif* his right to he
piesent Rather he lo.es oi lot Jeits hi, tight to he picsenl hy ss.\ ofa penalty lot violat-
Ing certain obligations oi conditions. This is nioic than a mallet 4 semantics In //1itm
it Alten, holdni" that a di-iuplise delendatll may be excluded Iroin his tii.il the Court
did not conclude that the defendant had waived hi. tight to he present, hut rather than
JiA Jlie "lost his light" ,b?/],wrtue of his behavior "of'such an extreme and aggravated
nature as to justify eitliei his removal horn the couitiooiti oi In- total physical restraint.’
(9711.S. al 140 r | lie court ofaPpeaIs had reached the opposite re-.illl by a,nal,yzm(t; the
case in terms ol ssaivei and, concudmg that .0 Iong, as Allen insisted upon hi. right fo be
Plesenl. which he dearly did, he could not he held to have waived u becguse "the insis-
ence of a defendant that he exercise this tight under unreasonable conditions does not
ammm to a waiver " 4Li | 11211], 18 (1th (u |9%¥))

(citations omitivdi .

see /) Note. llinois v Alien. 1hr tnmli 1>mésf/.mi\ /tight to ithit ~hi,it, 46N Y.U.l., 1gv.

t2( 1234 (uil). 1LS 1) | Hiv. 247 (|97, 1S 1 Pill T Kiv 45511967
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1?

was proper.

lhe Supreme Court elucidated the tiuai execution to tite right of con-
frontation—the necessity exception—in Afancusi r. Stubbs.™ pefend-
ant Stubbs claimed that a Tennessee court, in retrying him for murder,
had violated his constitutional right of confrontation by admitting the
testimony of a witness at his previous trial.39 The government argued
that the witness, who had moved lo Sweden before the retrial, was un-
available. Holding that the witness’ testimony at the first trial bore
“sufficient indicia of reliability,”’m the Supreme Court ruled that the
Tennessee court, after finding that the witness was, in fad, unavaila-
ble™ to testify til the second trial, had properly admitted the testimony

37. 37 US. at A3 Willi its strung emphasis on delcndant's misbehavior, lire foriciiurc
exception lo the right of conlimitation lias been limited to cxltcme cases of misconduct by the
accused See. eg. Reynolds v. United States. 95 U.S. 145 15S (1878) (delendant who voluntarily
keeps a witness front testily in;; cannot insist on right of confrontation); United States v. Carlson.
SA7 |- 1346 1141 (8Ih Cir 1976) (witness' prior gland jmy testimony held admissible despite
absence of confrontation with defendant because defendant's intimidation of witness caused wit-
ness' unavailability at trial), eert Jenieit, 431 U.S i (19/72; United .States v_Mayes. 513 1.2
637. 64851 (6th Cir.) (defendant who tilings about denial of confiuniaiion in furtherance of his
own interests may not complain of violation of his constitutional rights!, cert, ilenifd. <122 U.S.
1008 (1975). 4. Parker v. liladden. 385 U.S. 363 (1966) (per enn.ttrle ailill's misconduct violated
defendant's right ofconfrontatlon{_. Dougflas v Alabama, 38d U.S. 415 -5IS 2%(1965%pt0. ecutor's
miscoilducl violated defendant’s light of confimilnlion); State v. Collins, 266 Md 70, 78-79 28
A.2d 163 168 (p)72) (defendant’s absence, through no fault of los own, at deposition of witness
violated defendant’s sixth amendment tight ol confrontation). C'atlsuii. Argument to the Jury tint/
the Quilliiiiiioniil Right tj (‘tjimititien, 9 C'uim 1. Hum.. 208 (1973) (if piosecutor refers to
evidence outside the record in his summation, htudcn should be on prosecution to establish tliit
error was harmless) Ve uhv Oi.iham. e Right of Confrontation nmt the lleiirsne Rule Sir
Initer Rti/eich t.osei Another one. 8CItLxi 1. Hut! 99, 13(1972) (*a] defendant who murders
a witness ought not be permitted to invoke the right of confrontation to prohibit the use of his
accusation”).

38. 408 U.S 204 (1972)

39 hi at 200 flits case arose alter Stubbs was convicted of a felony in a New York state
court. In his habeas corpus petition, Stubbs alleged that because his earlier leimessee conviction
svas unconstitutional, the New Yoik state court could not use the Tennessee conviction as a predi-
cate for a hatshcr punishment under New York's second offender laxss // at 206

40. The focus of lire 'outt's concern hat been to insure that there “are indicia uficliatii! -

IIY which have been widely viewed as determinative of whether a statement may be

placed before the jmy though tlicic is no confrontation of the declarant,” /wniton t. lit
wn . (400 U.i° 74 89(1970)] and to "lliford the triei of fad a satlsfactorz basis for
evaluath the tinth of the prim statement.”" catifomiait Green (39 U.S 149 Itd

970%| 1 is clear Horn these statements, and from numerous ptior decisions of tin.
‘mut, that exeit thou%h the witness be unavailable bis prior testimony must he.tr some

of these “indicia ol reliability" referred to In Pinion
48US at 213 . .

41 (tmtire United States v Rogers, 549 1-.2d 490, 498502 (Nth Cir. 1976) (wime-s \ct.
testified to memory lapse ami invoked tilth amendment privilege "as nut “unavailable" it trial).

EORIES |
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into evidence at Slubb 3 retrial.**2
The necessity exception to confrontation isreflected in Rr.bi 15 of the

LWV UR PUb--= \ AT Bmatiidd i [K'CCOL W™ AHtOVI < -ByUridu2u0! Ull L\T
donee is admissible at trial"ll if the deponent is unavailable to testify.15

ari. denied, 431 U.S. 918 (1977), /M United Stales v. Amaya. 533 F.2d 183 191 (5th Cir. 197
(witness who testified to lack of memory concerning material portion of subject matter of his prior
testimony was "unavailable" at trial), cert, denied. 429 U.S. 1101 (1977, mid United States v
Fiore, 443 F.2d 112 115(2d Cir 1971) (declarant who refused to take oath and made it dear that
he would not testify was "unavailable" at tiial). art denied. 410U.S. 94 (1973
_ See generally IIIX_ R. livtl). 804(a), defining "unavailability as a witness" as including situa-
tions in which the witness N o

(1) is exempted by ruling of the court on the ground of privilege from testifying con-

cerning the subject” matter”of his statement; or . , ,

(2) persists in refusing to testify concerning the subject matter of his statement despite

an order of the com| to do so; or , ,

(3) testifies to a lack of memory of the subject matter of Itis statement; or

(5) is absent fiom the hea,lin%qand the r0ﬁ0nent of his statement has been unable to
rocure Itis attendance (or in the case of a hearsay exceFtlon under subdivision ()(2),
Ei%), or (4), his attendance or testimony) by process e atler reasonable means.
declarant is not unavailable as a witness if his exemption, refusal, claim of lack of
memory, inability, or absence is due to the prociiietucni or wrong'Zinft of the proponent
of his statement for the purpose of preventing the witness from-attending or icslilving.
Hut see Harbor v I'tge. 390 U.S 719 722-25 (1968) (state must make good-faith cITaii at ob-
tam,mg attendance of witncs* at trial before court may declare witness unavailable); Motes v.
United Stales, 178 U.S. 458 467-74 (1900) (witness’ prior testimony inadmissible because negill-
gence of prosecution caused dci'luiunt's absence at trial), Untied States v. Lynch, 499 1;.2d [ull,
1022-23 (D.C. Cir. 1974) (puny oll'cring om-of-court statement carries burden of demonstrat!_nq
unavailability of deelaiant); /¢ if. United Stales v Hell, 5001 r'd 1287. 121) (2d Cu. 197]) (tiia
conn's unavailability ruling review,tblc only for abuse of discretion).
Secgener .d/y Svtn/"oiiiini tin Ihe 1"rogimd li*t/ondRnfox of lit'dynee: /-tinv. 15 Wayni- |.. Rtv,
1101-06(1969); Note, The t ti.ii.ilclilyRei/iiircnieii/Jt 7R e/~ litinv/o the Hetirstty Hide, -|
Mo. I.. Riv. 404 (1976); S lowa I. Rtv. 477 (PWO
42 48US. at
43 see note 3 m/n.i
41 see. eg.. United Stales v King, 5821 ,2d 833 81041 (9lit Cir |976) (rejecting contention
(hat confrontation clause prohibit.-. Use of witness' deposition at criminal trial), cert denial, 430
U.S. 966 (1977); United Slates v. Kieketson. 498 | .2d 367, 374 (7th I'ii.) (s.nne), t.n denied, 419
US 9% 697-?; United Slates v. Singleton. Hd0 F.2d 1143 115253 $2d é it. 1972 (same), aut.
denied, 41U U.S. “84 (1973 see BNY.I |. |9S(U73); 1973Di M I.. Id v, See genet, dte
<'atIson, ./nUmg the Innocent  /he /tightof the Motetw! 1Uim & > lowa . 1d v [, 18-19(1969)
45 1i 1) R. ClIM. Plioc . 15(), ni/mi note 3 Ve notes 12 41 sii/ini
| lie Supieme Coml lias stated that the right of confrontation i- not a mere codification of the
heaisay rule and ns exceptions. Air. eg., Dutton x lvims, 400U S. 74 &5(197(()3 (ﬁlurallty opin-
ion) ("It seems apparent that the Sixth Amendment's Ciitiliomaiion Clause and the evidentiary
hearsay rule stem Hom the same loots Hut this Com| has never equated the two, and we decline
to do so now.") (footnotes omitted); C.d  ma v. Citecn. 399 U.S. 149 15 (19)0); Snyder »
Massaeliusctls, 20 U S. 97, 107 (1934) . > Salinger v |Jmied .Stales, 272 U S. 547. 518(1926)
(-impose of confrontation danse is to presets/ the common-huv right and Us exceptions), See>d<o

v - _ mffe® - -t '-. K ‘V". "o" - _500 10

[V o2 i ol i VA
3 AV .

Ve e -7 @

Number 4]

Moreover, will
depositions by

Chambers v. Mississ
may not be applied
Nevertheless, the
lions to the hearsay
admission at crimm.i
uia v. Green, 39 U
recorded testimony
that witncss at lime
admission at crimim
v. United States, 15
testimony of now-m
time of recording), M
mil trial of dying de
lowing admission at
McLaughlin v. Vim-;
spontaneous utteram
6 (it Cir. 197
furtherance of conspi
795, &1238 (5th Cir.

busin%m denier
Cir, (same?, i
(2d Cir, Sa low i
U.S. 947 (166); |Uv.
trial of public record
(1968) (expanding "u
United States, IH U
tion of thiev es to pros
P 2d 337 34348 ('t
of business), ten. den
See generally li.tke
the loiget/id Hithew.
/uniliHitin— the I1,nr
the Sixth ,-fmendment
MCmid Confrontation
f/hjet 11 hi the IMo.Mtll,
f "nivK.\, in;in.iliezi on
/"tier t_noided h'l/i
Veiiritii, the Confron,
/"rescuing the Right /A
M3U l'a. | Riv #
Rights HiMiretei ied |
Riv. 858(1978), 40 M
682 (1978]; B YMt |
See il,,ic, M<Con
1972)) Wlinsitin A
I Vitn si t fiij 13(5, 1>



NumberA] YIDI <I-TAPLD I/LPOSI 1IONS 1115

Moreover, v.it!” :c.v>'i (eeeelirinlogiirsi! mlvuiKvs in Ihe field of electronics,
depositions by video tape are gaining recognition at federal criminal

Chambers v Mississippi. -lid U S 28-1 302 (1973) (if testimony is critical to defense hearsay rule
mas not he applied meehunisticails to defeat the ends of justice"). '

Nevertheless, the p.uicie. umicrlylug the necessity exception, to confrontation and the excep-
tions to the hearsay rule are similar. Sec, eg.. Dalion v. Evans. -100 U.S. a! 80-83 (allowing
admission at criminal trial of declaration bi/] co-conspirator in furtherance of conspiracy); Califor-
nia s. Green. 3 U.S at 166 (alternative oIding? §;1llowing admission at criminal trial of prior
recorded testimony of now-unavailable witness It defendant had opportunity to cross-examine
that witness at lime of recording); Delaney v. United States. 263 U.S. 586, 590 (1924) (allowing
admission at criminal trial of declaration by co conspirator in furtherance of conspiracy), Mattox
v. United States. 15 U 8 237, 214(18%) (allowm? admission at criminal trial of prior'rccmdcd
testimony of now-unavailable witness because defendant had oppmtunity lo cross-examine a
lime of recoiding); Mattox v United States, -|6U.S. 140 151 (1892) (allowing admission at crimi-
nal trial of dying declaration); United States v. Marline/, 573 | .2d 529, 533 (8th Cir 1978) (al-
lowing admission at criminal trial of declaration by co-cotispiiaim in fmthcrance of conspiracy).
McLaughlin v. Vin/ani. 52 | 24 448 450-51 (1st Cir%

allowing admission at criminal trial of
s on:tia)n(e%%sgttere]xg%)). nil denied, 15U S, (1975); United States v Stuns, 521 b\2d 730
“lit 6ir

(allowing admission at criminal Itial of declaration by co-conspirator it
liirllterance of conspnacy |. ecu. dented. 435U S 1081(1976). United State, v. Lipscomb. 435 1*,2d
79%, 8203 (5th Cir, (allowing idmission at criminal trial ol entries in the tegular course of
business), imm r/iv/W.dOl U.S. 980617/1). IIardcg V. United Stales, 416 P./d 1160, 116763 (Sill
Cir 1'14 (same?, ecu denied. 397 U.S 910 (]970); United Stales v. Kelly. 349 p.2d 720. 700-71
(20 fit 19(5) (allowing admission at criminal dial of recorded past recollection), ceil, denied. 334
US 917 (1966), Reed v Heto. A3 3d 723 724 (Slli Cu Ilit>) (allowing admission at ciiiiiiii.il
dial of public letoids of routine chattcter) thusee, e.g. llarbel v. I'age, 30U.S 719 72-5
(PRiH) (expanding "unavailltbility" concept beyond it- traditional hearsay definition{?, Kilby s.
United Stales, T4 U.S 47, 51-56(1899) (denying admission at ciimmu! trial of record ol convic-
tion oftlhcves lo prove that property received by defendant had been slolcu), Phillips s, Neil, 452
P.2d 317 311-S Fﬁlli (it. PCI) ge using admission ai ciiinmal tri.d of entry in the regular course
of business), ten denied. 499 US. %4?1972)

See genetall) Maker, i/// note 16 Gr.di.im, The tinfronhuaOr t*lame, the Heart,sc Hide, and
Ihe Target/id litretc, 6 1v | Rts. '] (1978), Griswold, ut/€a note 16 Read, ike AVie con-
fron/ation—The Hears, icHiloniin. 455, Cai | Riv 1(19/2), Seidelson, Heni.liic Ixcegrinnutnd
the Si\di Amendment. 49}itu Wash | Riv. 76(1971), WeMvn. \or-i note 16 Younger, Hear.
1,/) and (“onfiontadm, 67, H "ml lien (iinunal He/e iC /i/U'itv Stum!.111,icein Mind Il "hm He
Objects to the I'riseeii/oi 30tter ofHem 1/i, 2Nai'i J. (‘him Di | (S (1976). Note. confrontation,
(iocs 1"wnninnlion and the Right to Prepare a Pejense, 5Gi 0 | | Q19(I'RiS): Note, The Ihe of
liioi RetorJed icuimoox and the Right of Confrontation, 54 lusva | Iti.v. 360(1968), Note.
Hems.n. the Confrontation Ga,u<ottee and Related liahlenn bl [.s. |. Rtv. €61 (1970); Note,
/'/0i Heng die Right o Co/ionttilioii 1 \~¢ 1/ig/ath to itear.an /"tiden.e in (rimintd Tra/t.
[1I'U Pa. i Kis 741 (1965), Note. He.uuic tint/ Cinfitriltiltinl. (“tin the Cinitilid De/"ondin.is
Rightl Re Hatcned tnd<to RifnrtnieilStiini/tad3/ Wash A |1 | it V. 243(1978) 31 a |
Rtv It'S (1978) 40Mn | Kis i i)(]975), I3U.CLLA 1 Rtv 366 (|96l); I) Vsmi I. Rts
682 (19781 B Ysli | | 1134(1966) o o

see .diff M( CtiKMIi K. Mi <'tntMli ),". ILsridndCi); in till Taw in Fviiiinci {j 253 (2d cd.
[972) 1 Wt i.istiin A hi rillitiit. | Sviinmiim's P'slid fo I al i §8L Jo4] (1977), 5 WKk Sioki .
I'siiiim i jjjt 1365 11)5 |4nd (I'hatlhouin ics 19/4)

v/vrv.v.'* <
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trials. %

‘16 sec. eg.. United Stales v King. 552 P.2d 835 84! (9th Cir. 1976). cert denied, 430 U.S.
966 (1977); ef. Hendricks v. Swenson. 450 T.2J 503 503-07 (Slli Cir. 1972) (allowing admission at
criminal liial of video taped confession by defendant). .

Plg. K (Tv. P. 30(b)(4) (applicable to ciiminal trials tluough IT.I). K CftiM. I'. 15(d), supra
note 3, provides;

‘| lie eourl may upon molioi. oider Ihat the testimony al a deposition be recorded he other

than stenographicmaun , in which event the order shall designate the manner of record-

ing, preservm?, and tiling the deposition, and may include other provisions to assure that

the recorded testimony will be accurate and Iru.-Isvorihv If the order is made, a parly
rﬁay nealgrtgeless arrange to have a .stcnogiopine transcription made at his own expense,
emphasis adde
( SEC State v. R)eid. 14Aw 16 27-29 5O P 2d 136 14749 (1976) (en banc) (allow ing admis-
sion at criminal trial of video-taped testimony by non-key witnessg, rert. denied. 431 US, @1
(1977), Peaple v. Moran, 39Cal. App 3d 395 110 1#4Cal. Rplr. 413420 (1974) (allowing admis-
sion at criminal trial of video-taped testimony by main prosecution witness; "(vliden ta[)e is sufli-
ucmly similar to live tost-mony to permit the jmy to properly perform us function"); ilulchins v.
Slate, 286 S0.2d 244 24546 (| la Dist. Ci. App. 1973 (allowing admission at criminal trial of
video-taped testimony b CXPtI| svitne,e=-) Slam v, 1lewett, 8 Wash. 21487, -90-%4 55P 24 1201
12036 (1976) (en balls% (allowing admission al criminal dial of sideo-tapid lestimoiiy by vic-
tim).

I% Kansas City v McCoy. 55S\V.2d 3% (Mo. 1975)%en banc), the Supreme Court of Mi -.omi
sustained, as consistent with the confi.uila".ion clause, the use of closed eircuil television m the
cxaminulioit of an absent witness at a criiiiii.il ui.il. Thc city's expert witness testified from the
crime laboratory while the judge, patties and counsel watched from the courtroom. As noted by
the Supreme Coml ol Missouri, the two-way closed circuit television system causes the transmis-
sion ol'pictures and voices lo be instantaneous 1d al 337. In contrast, a video-taped deposition is
not a picscul event, but a record of a past event. See Weis, , *doe/r,mic\ 1°sp,old(darnaeons” IFalls,
63AItA J 1713 1715 (1977) The distinction might be significant m light ol the requirement
that a witness be unavailable at a 'Moral ciiminal trial befiue the dial cumt may admit a deposi-
tion by tiial witness as substantive evidence against the accused Ve I'1- R (‘him P. 15(),
supra note .3 When using closed circuit telesisioti. because the ssuness is testifying at the time of
the trial, il might he mmeccssniy to show that the witness is unavailable to testily n the coml-
ronm Rut we 44U MK.C. 1 It)v. 517 (P»76) (aigaing that due to the unique characteri- tisS of
dosed circuit lelcvisii.u, Hs use al a criminal li ial, unlike the use of video Inpc. ci>Lic -Ihe defend-
ant's right of conliontation).

A wealth of material discussing Ihe use of video tape nl various stages ol Ihe dial process exist-.;
most commcnlalors ailvo, ale its use in the couidoom. Seegenetally Harher A Hales, tideo/tipe in
Criminal Proceedings, 25 |."amiscis | J, 1017 (197-1), llerm.mi A .laeoubovilch, tivh ttut of Irater:
A thiefOcr/cieicof Social and Psychological Concerns iihout Videtnaped Iriaks. 26 Haminus | J,
999 (1975), ( tmninghain, rideompc /.licen, e Pechindiigieal Jvhie./iicn in the Prod Process, .5
Ala Lass. 228 (1975); Hotel, */rial In Udeoiope- (*an Justice Re Seen to He Pone?, 47 TLMi*,
. Q 228 (197-1);, Kennelly, Ihe Practical I %s of Irialiidur, and Pepavision. 1972 Tltl sl | \sv
(i, 183 Kornlilmii A Rush, Pclcsisum in Courtroom and Clawtoom, DA 11 AJ 373 (1973
Irlb-.0M, /Hoc and Ithen to Use lidee lope Peposilians, <R Kx Id scit A I .30 (Apr PCS);
McfTystal, Pideotape "Irals: Relieffor Put (=figesled Courts, 49 Din. | 1 463 (197.3); Miller,
I"toeCHiplng the Ora! Peposition, IS Piiai . l.asv -5(1977); Mon ill, P.nter— Ihe lidea Pope Trial,
31Mait. J. I'llac. A Pune. 2371 1970); Note. Hide,oops Inals” /ego!and Ptoetiea! Inplications, 9
Coi CM. J; I.. A Sot; Punas. 363 (197.2); Note, Nehrusha Pan"s iideotop, lhe VON lidco itch
mdogc in Perspcime, 6 1Tni-uno,-, I Riv 311 (pr/2); Nme. 1fdeoTope /rids: - Practical
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in Uh.t'd Sums . |kn]|e|d'X| the Highlit Circuit Court of Appeals
asserted that both physical confrontation and concurrent cross-exami-
nation ire essential elements of a defendant’s sixth amendment right of
confrontation.” Unless the defendant waives, forfeits, or loses by ne-
cessity this constitutional right, a confrontation that docs not entail an
actual face-to-face meeting between the accused and the witness does
not meet the requirements of the sixth amendment.'1d In reaching this
conclusion, the Court specificalllg relied upon Mattox p United

0

States™ Kirbﬁ ». United States?1Dowdell v United States?- ana Sny-
der » Massachusetts?" Writing for a unanimous court, Chief Judge
Gibson argued that, “While some recent cases use other language, none
denies that confrontation required a face-to-fac"eI meeting in 1791 and
none lessens the force of die sixth amendment,

In the op'tiion of the court, physical confrontation is of primary im-
portance because it guarantees lo the accused the right to participate in
the conduct of his defense.ss Moreover, die court expressed the belief
that the accuracy of an adverse witness’ testimony is sharpened by the
presence of die defendant.i'l Cross examination is an essential coin-

I. valuation ando 1g.d.tnatvs/s, 26 Slan. I. Ki v. 61V (1974), 2< 1 5 Palii L. RLV. 924 (1971); 42
Mu. . RLv. 122 (1977).

See also fi. (Tin X W Si mi uim, | | minim; i hum [iiivimii*; K(, (P)68) (study indicated
llial media inxinulimi In students m.iu lios cflVciivencM. ol list instruction); Ryan X Cassim, l'ele-
vision t.Udenvroi Coo//. 122 Am. | Psv< h 658 (19.'i5) (discussing ihc ol sidco-tapcd interviews to
determine legal competency)

503 P.2d 816 (Sl (it 1979)
48. td at 821
-19. td at 82H-22
51 186 U.S. 237 (1895), .V<y note 18 supra and accompanying text
51. 171 U.S 47 (1899) See note 21 Uu/pru and accompanying text
52. 221 U.S 128(1911). AW* note 21 supra and accompanying text
51 291 US 9'1(1914) AVu note 21 supra and accompanying text
54. 593 I*2u at 821
65 Id
56 //
The light ol crnis-e.xamimitinn iciiilorecs lhe mipoiluncc id physical cunlt mlation.
Must believe that in muii- mulc'med hut teal way recollection, veracity, and communica-
tion me influenced liy lace-lo-iai *challenge |lux feature tx a part of die sixth amend
mem right additional to the rijjh. of cold, logical ciois-cxainin.ition by one's counsel

i

Il a footnote, the court noted dm ‘jeJxcTio.ion of the defendant limn a deposition where ic-ii-
ninny is taken lor introduction ai ttia! also p. teutndK conflicts with the defendant's right of sell’-,
representation.” td. at 821 it 8 (citations omitted)

| he ciunt cited no authoniv to .xiippoil it. contention that a I'ice-io lace meeting between de-
fendant and wune.sx mcteaxex li e likelihood that the witnexx will tinlldolly relate the facts
Whether clfcclicc cross i-xaimiialim. by counsel piodnnw the same lesnll. and whether the conn's
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panion lo physical confrontation, but it is not independently sufficient
to satisfy the mquirernenis of the sixth amendment."

Once the court established that physical confrontation was required,
it turned to the question of whether Benfieid, verbally or through his
actions, had lost the protection of his constitutional right. The court
found that Benfieid had not waived, forfeited, or lost by necessity his
right to physically confront Cady al the deposition.5* No evidence of
an affirmative waiver by Benfieid existed,59 and the court did not find
the charge against BenlielJ so heinous as lo excuse the prosecutrix from
facing defendant while testifying/™ Shifting its focus to the specific
procedure used at the deposition, the court found that the absence of a
face-to-face meeting between Benfieid and Cady, and the hitter’s un-
awarcncss that during the course of the deposition she was being moni-
tored by defendant, resulted in only an imperfect confrontation/'l As
such, it was insufficient to test the accuracy of Cady’s perceptions and
expressions of her ordeal/’1

The court carefully noted that it did not condemn the use of elec-
tronic devices in the courtroom/'l Instead, the court’, concern
stemmed from the particular procedure employed. The deposition pro-
cedure used was “[lJoo great an abridgement . . . of defendant’s con-

proposilion is sound from a psych.* ogic.il standpoint is unclear. Seegetertdly(". KitisKt, Tins|
Imi'KCssions 27(1975). M 1 \si> A it (‘'musun, o'asiis anii Mmi uais us EVil*Lnci. 166-73
1972); Ladd, Scott™ @terMni >\ on Credthilily: linpen<hun, i<tof Il mes.ws, 22 COHNI I, 1..Q. 239
1967), 44 UM K.C. | . Rlv. SJ?. 821-25 (1976). we t1Av United States s West. 574 121 1131
1141 {4th Cir. 1978) (Wiilener. .d|ssent|ng?1 (undocumented statement that "we must recognize
thaﬁ.a ?viiness wilt often make accusations behind the hack of the accused which he will not repeat
to his lace").

ST, E.2d at 81 "The tight of cross-examination leiulorces the importance of physical
confrontation” it

58 Id al 8&1-2

N at@Am . - ) . . .
60 . The comi meicly assumed, without deciding, that a giicvous crime against a peison

could excuse the victim fioin facing the defvndant while tcstilying, Asf Although noting that State
V. Richey, 1117 An/. 552 565 4K) I 20 558 561 (1971?, allowed the examination, m defendant's
absence, of a child abuse victim's competency to testily, the HtiAfAcoml found no indication
that the child had given substantive testimony in the defendant's ab-envc 593 E 2d at &1 ii 10
The Attifisticom| concluded that * |t)o liiui a waiver or forfeiture in this case would destroy the
right of confrontation in nc.ui) all cases of alleged crimes against poisons" // at &1

6L SBE2d at &1-2

&R K

63 "Today's decision should not be tegard d .is piohibiiing the development of eleetiomc
video technologr in litigation. Whoie the puttie agiee to a given ptoccdure or wlteie the pioce-
dure mine neatly approximates the traditional comtronm selling mil appiosal might he fmih-
coming." // at 81
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frontation right to pass constitutional muster.”*"1 The court ordered
ihat Henlield’s conviction be reversed"' and. after disposing of Ben-
ficltl’s objections against (lie goveiiuiicih’s ability to retry him.*" re-
manded the case to the district court for further proceedings/'7

ffenfida's significance lies in the Eighth Circuit’s reestablishment of
the requirement of a face-to-face meeting between defendants and wit-
nesses as an important part of the constitutional right of confrontation.
The court’s emphasis on defendants’ right to personal, physical con-
frontation is consistent with the MattoX tine of cases' * and the holdings
of Diaz and Allenf" The Supreme Court’s recent focus on effective
cross-examination as die essential element of confrontation, however,
had shifted the requirement of physical confrontation to the back-
ground.7 Thus, the lIENfield court’s reemphasis on face-to-face meet-
ings absent a showing of waiver, forfeiture, or necessity indicates that
physical confrontation has not been eliminated from the rights guaran-
teed by the sixth amendment.

The decision in BENfield is aiso important because the court expressly
approved the use in criminal trials of video-taped depositions that com-
ply with the terms of Rule 15 and allow the defendant to participate
actively in the proceeding. Commentators generalh agree that ajury is
capable of satisfactorily viewing a deponent’s demeanor through video
tape,7l and the court’s decision exhibits a willingness to accept this

proposition/2
A deposition proceeding plays a significant role in the ultimate dctcr-

64 // "llero the i o f confrontation wax considerably curtailed tw iho procedures cm*
loyed. WIi.il curtailincnr or dimimshment might be constitution ills permissible depends on the
actual context of each ciisc. including list: defendant's conduct. //

65 hi ntS'?

66 /.

67. v

BN sir notes IS, 21 ayvii and accompanying text.

69 In neithci mi: nor .mm did the Supreme ('(mil deilarc defendant's cunfionlatiiin light
satisfied hy vicarious icprexcntatinn through counsel. Inxte.nl. the Court devised the waiver and
forfeiture exceptions, respectively, to the tight of confrontation  sir notes .10-37 tupt.i and accom-
panying text Thus, the ability of Henlield’s attorney lo cross-examine Cady at the deposition, .re
notlef.% xupnt, could not properly support a finding that Henlield's right of confrontation was
satisfie

70 sir notes 22-27 \upm and accompanying text

71 Wv eases and other authorities cited note 46 supra

72 (] thr supreme C «f: I'M'/ Term, mpr.i note 25 al 115(v.lien applied lo 1mvhitl. sug-
gests that alihough video tape Millicientlv exlulnis a witness' demeanor, the Constitution may ina
reipiire that the jury view demeanor).
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niination of a defendant’s guilt or innocence. Thus, the Benfieid court's
careful scrutiny of the procedure employed during the victim’s deposi-
tion is commendable. The court’s holding that confrontation between
defendants and witnesses must be complete precludes a step backward
toward a judicial system in which ex parte- affidavits and depositions
would be sufficient to support a criminal conviction.73

73 see Mattox v. United States. 156 U.S. 237. 212-13(IS75); note 25 supra.
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clared that the witness would testify in
accordance with the information in the affi-
davit, he subsequently advised the court
that he only intended to present the wit-
ness, have her identify her signature on the
affidavit, and request that itbe admitted as
a defense exhibit. At that point, the de-
fendant $ theory changed from an attempt-
ed impeachment following “Surprise” testi-
mony, to a request that he be permitted to
introduce a hearsay document (over an al-
ready asserted prosecutorial objection) ad-
missible as a statement against the penal
interest of the declarant.

We hold that the proposed evidence was
not admissible on either thec-y.

[3,4] On the impeachment theory, there
was simply no presentation to a jury t
which the defendant could claim "surprise””
and which he should, therefore, be given
the opportunity to attack or destroy. In
any event, the impeaching evidence would
be incompetent to prove substantive "facts"
encompassed in such evidence. State V.
Fliehmn, 35 Wash.2d 243, 212 P.2d 7%
(1929).

[ On the penal interest theory, the
proposed evidence does not meet the mini-
mal criteria necessary to mandate its use;

(D) the declarant 3 testimony is otherwise

unavailable;

(@) the declaration is an admission of an

unlawful act;

(3 the declaration is inherently inconsist-

ent with the quilt of the accused; and (4)

there are such corroborating facts aml

circumstances surrounding the making of
the declaration as lo clearly indicate that
it has a high praebility of trustworthi—

MESS.

(Emphasis added.) Stale \. Gardner, 13
Wash.App 194, 1% 99, 534 F.2d 140. 142
(1975]. See Slate i Young, 89 Wash.x
013, 574 P.2d 1171 (1978).

Il Ms. Harris "affidavit and her subse-
quent declaration lo the court probably
satisfy the first three criteria, but the trial
court concluded that the affidavit failed
utterly to meet the fourth criterion. Rath-
er than indicating a "higit probability of

trustworthiness,”” the surrounding circum-
stances negate any degree of trustworthy
ness. We find r.o error in tho trial court™s
ruling to excuse Ms, Harris as a witness and
to prohibit any further reference to her
during the trial.

Jn view of our holding on the speedy trial
isske, the judgment and sentence are re-
versed, and this matter is remanded with
direction to dismiss the information.

PEARSON, C. J., and SOULE, .1, concur.

0 [nrKUVBItSr5tts>

22 Wash.App. 703
The STATE of Washington, Respondent,

V.
Michael S. FIRVEN, Appellant.
No. 2965-11.

Court of Appeals of Washington,
Division 2.

Feb. 21, 1979.

Defendant was convict d before the
Superior Court, Kitsap County, Terence
Hanley, J., of second-degree assault and
third-degree theft, and he appealed. The
Court of Appeals, Pearson, C. J., held that
admission of pretrial depositions of three
complaining witnesses was not error where
complaining witnesses we, e physically un-
able to testify, prosecutor was unable to
procure their attendance by subpoena, and
defendant not only had opportunity to
cross-examine but made thorough use of his
opportunity in questioning each witness
when depositions were taken,

Affirmed.

L Criminal Law c=1 110(0)

Although appellate court has power to
correct or supplement record, it is not re-
quired to duso. RAP 9.10
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2. Criminal Law 627.2

Complaining witnesses, three navy sea-
men who were scheduled to ship out on day
their depositions were taken, and whose
exact whereabouts on day of trial were
unknown, were physically unable to testify
and prosecutor was unable lo procure their
attendance at trial by subpoena, and thus
admission of their pretrial depositions was
not error on theory that there was insuffi-
cient showing of their unavailability. CrR
4.6(d).

3. Criminal Law c=>662(3)

Defense counsel, who had some 15
hours for preparation and who not only had
opportunity to cross-examine complaining
witnesses at their depositions but who also
made thorough use of his opportunity in
questioning each witness, had sufficient
time to prepare for cross-examination, and
thus permitting depositions of witnesses,
who were unavailable for trial, to be read
into record did not deny defendant ade-
quate opportunity to cross-examine com-
plaining witnesses in violation of confronta
tion clause. U.S.C_A.Const. Amend. 6.

Ronald D. Ness (Appointed), Kitsap
County Public Defender, Bremerton, for ap-
pellant.

C. Danny Clem, Pros. Atlj., Christian C.
Casad, Deputy Pros. Ally., Port Orchard,
for respondent.

PEARSON. Chief Judge.

Defendant. Michael Firven, was convicted
of the crimes of assault in the second de-
gree and theft in the third degree. He now
appeals from the judgment and sentence
entered by the trial court. The sole issue
«n appeal is whether the trial court erred in
allowing in evidence the pretrial depositions
of the 3 complaining witnesses. We affirm.

Ricky McMillan got drunk at an onlisu
men®s club on March 12, 1977, and stepped
outside to engage in some horseplay with
his friends, Lee Allen and Mike Parmalee.
After some grabbing and laughing, .McMil-
lan yelled for someone "to kick Mike Par-
ma leeS ass."” Defendant who was standing

a few feet away, said that he would do it
for 0. McMillan said, "all 1 have B5$35,%”
and pulled it out of his pocket as he ap-
proached defendant. Defendant grabbed

the hills out of McMillan 3 hand, tearing off
part of one hill, and ran. McMillan, Allen,

and Parmalee chased defendant until he

stopped abruptly and turned to them with a
knife, yelling that he would cut them up.

He ran towards Allen, who fled. Swinging

the knife at Allen3 back, defendant chased

him; Parmalee and McMillan chased de-
fendant  Defendant broke off and ran

down an alley, where he was apprehended

by a shore patrol officer. The $35 wad was

found on the ground in the alley, and part

of a $20 hill was tom off.

The complaining witnesses—McMillan,
Parmalee, and Allen—were Navy seamen
scheduled to ship out on April 1 for San
Diego. An order for their depositions was
issued by the court on March 31, 1977 at
4:30 p. m., but the depositions were not
taken until the following morning at 8 a. m.
at defense counsel™s request, to allow him
time to interview the 3 witnesses. The
witnesses were subpoenaed to appear at
trial on May 2, but they did not appear.
The trial court permitted their depositions
to be read to the jury, over defendant$
objection.

Defendant®s sole contention on appe:1" is
that the trial court erred in permitting the
depositions of the 3 complaining witnesses
lo be read into the record at trial, on the
grounds that: first, there was not a suffi-
cient showing of their unavailability to tes-
tify, and second, this procedure denied him
an adequate opportunity to cross-examine
the complaining witnesses, in violation of
the confrontation clause of the sixth
amendment to the United States Constitu-
tion. We disagree.

(€)) It should be noted that defendant
does not assign error to the order that
depositions be taken, although his argument
includes criticisn of that order. Further,
we have no record of lhe proceeding in
which depositions were ordered. The party
seeking review of a lower court™s ruling is
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responsible for designating the necessary
Clerk 8 Papers and exhibits. RAP 9.6. Al-
though the appellate court has the power to
correct or supplement the record, RAP 9.10,
it is not required to do 0. Heilman v.
Wentworth, 18 Wash.App. 751, 571 P.2d 963
(1977). Therefore, the only issue that we
must address on this appeal is the admissi-
bility of the depositions at trial. The case
of State v. Roebuck, "b Wash.2d 67, 448
P.2d 934 (1368), is controlling.

In Roebuck the complaining witness was
an elderly man who, at the defendant3
preliminary hearing for assault, testified
under oath that the defendant had knocked
him down and attemp.ed to take his wallet.
An officer corroborated this testimony.
The defendant was present with his attor-
ney.

Al the subsequent trial the complaining
witness was brought into the courtroom on
a stretcher, and after interrogation the
court found that he lacked the capacity lo
testify ar.d was not “available” to testify.
The judge and police witness in the prelimi-
nary hearing were then called as witnesses
in the trial and permitted to testify as
their recollections of the complaining wit-
ness 3 testimony in the preliminary hearing.
The defendant was convicted.

The Supreme Court affirmed his convic-
tion, holding that testimony given at a pre-
liminary hearing, likk ""at given at a previ-
ous trial, isadmissible icn there isa satis-
factory showing that (», ,»e witness is una-
vailable; (2) the witness was sworn to testi-
fy at a previous proceeding; (3) the accused

was present al that time and had the oppor—

tunity to cross-examine; and (4) the person
who seeks to relate the absent witness's
testimony was present, heard the witness
testify, and can stale in substance the na-
ture of the subject matter sought to be
established.

() Defendant
not a sufficient showing of unavailability of
the complaining witnesses in the present
case. ANl 3 witnesses were served with
subpoenas on March 22, 1977, but they
failed to appear at trial on May 2, 1977.
Testimony in the depositions taken on April

asserts that there was

1, 1877, indicated that the witnesses were
scheduled to leave Bremerton that day on
their ship, the U.S.S. Kitty Hawk. Their
destination was San Diego. But their exact
whereabouts on the day of trial were un-
known.

CrR 4.6(d) provides in part:

At the trial or upon any hearing, a part
or all of a deposition so far as otherwise
adnissible under the rules of e\idence
may be used If it appears \ that he wit-
ness is dead; or that the witness is una—
vailable, unless it appears that his una-
vailability was procured by the party of-
fering the deposition; or that the witness
is unable to attend or testify because of
sickness or infimity; or that the party
offering the deposition has been unable
10 procure the attendance of the witness
by subpoena.

(Italics ours.) The complaining witnesses in
this case were physically unavailable to tes-
tify, and the prosecutor was unable to pro-
cure their attendance at trial by subpoena.

K| Defendant next contends that he
had insufficient time to prepare for cross-
examination of the complaining witnesses,
because their depositions were truer*:u on
March 31, 1977 at 4.30 p, m. and taken at 8
a. m. the following day, leaving defense
counsel a period of 15 hours for preparation.

In Stale v. Roebuck, supra, the defendant
was represented at the preliminary hearing
by an attorney who had just been appointed
by the court and had conferred with the
defendant shor"ly before the hearing com-
menced. The defense attorney in Roebuck
did not cross-examine either witness at the
hearing, but the court held that it was
sufficient that he had the opportunity to do
. We note that a period of only 4V4 hours
for preparation was allowed undur similar
facts in Stale v. Hewelt, 86 Wash.2d 487,
545 P.2d 1201 (1976).

Defendant in the present case fails to
specify any way inwhich his cross-examina-
tion could have been improved with more
than 15 hours for preparation. Further, we
are satisfied from our reading of the record
that defendant not only had the opporluni-
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ty tA sst State v. Hosbvck,
Supra, out also made thorough use of his
opportunity in questioning each witness.

Affirmed.

PETRIE and REED, JJ., concur.

J w\
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22 Wash.App. 730
The STATE of Washington, Respondent,

A
Randall A. ORCUTT,
No. 3178-11

AV =

Court of Appeals of Washington,
Division 2.

Feb. 26, 1979.

Defendant was convicted in the Superi-
or Court, Cowlitz County, Frank L. Price,
J., of possession of psilocybin mushrooms, a
controlled substance, and defendant appeal-
ed. The Court of Appeals, Pearson, C. J.,
held that: (1) under circumstances, govern-
mental interest in ascertaining vehicle own-
ership outweighed limited invasion of priva-
oy, and qualified as an appropriate "com-
munity caretnking” exception to search
warrant requirement, but (2) even if police
officer”s discovery of marijuana residue in
glove box while properly searching for a
registration certificate created probable
cause to believe that vehicle contained other
contraband, there was insufficient evidence
of exigent circumstances to justify second
exploratory search without first presenting
evidence to a neutral ami detached magis-
trate.

Reversed and remanded,

L Searches and Seizures <=>7(1)

Subject to only a few exceptions, a
warrantless search is per se unreasonable
under Fourth Amendment. U.S.C.A.Const,
Amend. 4

591 PACIFIC REPORTER.

2d SERIES
SBURGR oard CuboEce Tdawy

Whether a court is considering the
"community caretaking function”’exception
to search warrant requirement as applied to
automobiles, or the general exploratory
search exception, which requires a finding
of probable cause to search plus exigent
circumstances which justify police in pro-
ceeding without a warrant, an automobile
search must nevertheless meet constitution-
al requirements of reasonableness, and
question of reasonableness always involves
a consideration of facts and circumstances
of case and a balancing of governmental
interests with individual 3 right and expec-
tation of privacy. U.S.C.A.Const. Amend.
4.

3. Searches and Seizures «=3.3(6)

Where operator drove evasively in
presence of police, abandoned vehicle under
unusual circumstances in an unusual place
with driver's door open and vehicle full of
personal property, police were unable to
ascertain ownership by any other prompt
measures, and defendant was fleeing from
police, governmental interest in determin-
ing vehicle ownership justified a limited
intrusion into glove box in search of a regis-
tration certificate, since circumstances were
sufficient to create a reasonable belief that
vehicle may have been stolen; under cir-
cumstances, governmental interest in as-
certaining vehicle ownership outweighed
limited invasion of privacy, and qualified as
an appropriate "community caretaking" ex-
ception to search warrant requirement.
U.S.C.A.Const. Amend. 4,

4. Searches and Seizures c=>3.3(l)

Scope of caretaking function search s
limited to extent necessary to carry out
caretaking function. U.S.C.A.Const.
Amend. 4.

5. Searches and Seizures <=3.3(4)

Seizure of flakes of marijuana found
by police officer in glove compartment
while properly searching for a registration
certificate would have been reasonable un-
der plain view doctrine, but doctrine would
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SENATE
CONCURRENT RESOLUTION NO. s

Relating >0 "ehe assignment of policewomen to reported Incidents
of rape.

HE IT KESULVEL)
11V. THE LEGISLATURE OI- THE STATE UE ALA-"h.

WIIKHEAS Ir.uwy rape victims do not report tlie Incident to law
onforee.t.ent authorities because Hiey fe.:r the embarrassment of
undergoing Interrogation by male officers; and

WHKHKA. "I, even 1In law enforcement agencies where policewomen
aru currently employed, they are usually not assigned to posi—
tions which enable them to respond to reported rapes; and

WIitEREAS In other areas of the country the experience has
been that rape victims believe female pence officers are or would
be 1ii.ole sensitive to their physical and emotional needs; and

WMUPhAH special efforts should be made to assign pollcowcn.cn
to night duty during which time most raj.es occur;

hi. rr HEoOl.V;".n by the Alaska State legislature that all
state and local law enforcement agencies urn encouraged to under—
take an nfflrir.jtlve recruitment and assignment program designed
to place po llccwomeii In ;>oslllons that will enable tlien. to
respond to eases of rejiorted rape.
S

Cxn ilI"S of this resolution shall be sent to all Ilocal and
stale law enforcement agencies.
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Alasha Siaic ~Cnjtslaiurc

Relating to medical examinations of victims sexually assaulted

BE IT RESOLVED
BY THE LEGISLATURE OF THE STATE OF ALASKA

WHEREAS victims of sexual assaults are generally transported
to an emergency medical facility for emergency care and for an
examination to compile evidence for future criminal prosecution;
and

WHEREAS a victim of sexual assault is orten beaten, trauma
Lived, and In need of Ih."--ougl) medical ant] psychological treat—
ment and In need of Information regarding pregnancy, venereal
disease, and psychiatric follow-up; and

WHEREAS, In many Instances, the staff of the emergency
medical facility Is unable or not equipped to provide the needed
Informalion and counseling;

UK IT RESOLVED by the Alaska State Legislature that the
m_ tuff of all emergency medical facilities or private emergency
medical facilities under contract be Instructed on the appropri—
ate care and treatment of victims who have been sexually as—
saulted and that these facilities, ns a matter of course, be
required to Inform the victim of the availability of venereal
disease, pregnancy and psychiatric services, of t..c possibility
of financial aid from the Violent Crimes Compensation Hoard. and
of any oilier services or alda nv«nnt»lj~Jii_lhE_cuBmuii.Lty whi ch
<H-jTVI*TrA~Uni eventual trauma occur "ourd by a

ocxuaT*assault.

COPIES of this resolution shall be sent to the director of
each public medical facility In the state and to each private



medical emergency facility In the state having a contractual
relationship with the state or local political subdivision.
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SENATE
CONCURRENT RESOLUTION NO. n

Relating to peace officer training programs related to treatment i
of rape victims.

v-HOV/k >
HE IT RESOLVED
. mim "~ Ji.e.
DY THE LEGISLATURE OE THE STATE OF ALASKA:
WHEREAS many rape victims m: _cr ,-reat emotional triurnn as
well as physical Injury as the result o." being; assaulted,, and
WHEREAS current peace officer training practices emphasise
the legal elements of the crime of rape and neglect the psycho—
logical effects of the crime on the victim and the victim"s
emotional needs followin the ordeal; and -
g m v HSmy
WHEREAS rape victims have charged that peace officers dis—
play a 1"wK of sensitivity to their needs; Y«
HE IT RESOLVED by the Alaska State legislature that, util— T -
izing available funds, the Alaska Police Standards Council, in 1@_ ="
conjunction with local community women®s organizations and -\ - -

representatives of local medical professions, develop courses of
Instruction for law enforcement personnel regarding the proper
investigation of rape cases, with emphasis on the psychological
and emotional effects on the victinm.

COPIES of this resolution shall be sent to the members of
the Alaska Police Standards Council
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SENATE
CONCURRENT RESOLUTION NO. is

Relating to training In n naggresslve self-defense in secondary
schools of the state.

HE IT RESOLVED
HY-T1IE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS, with the high incidence of violent crimes against
Individuals, there 1is a need for public hlth schools to Include
as part of their physical education program training in non-
aggressive self-defense; and

WHEREAS, If persons were tetter able to defend themselves,
they would beless vulnerable to rape endother violent bodily
assaults;

HE JT RESOLVED by the Alaska Slate Legislature that th
governing board of each school district maintaining d high school
is respectfully requested to ascertain the need fcr offering
physical education classes 1in nonaggresslve self-dtTe-.sc and,
if n need exists, to report to the Department of Education by
July 1, 157C what action, |If any, has been taken; and be It

FURTHER RESOLVED that the Department of Education is re—
spectfully requested to work with and assist school districts,
Including the state-operated school systenm, IereveIoang pro—
grams In ncnaggressivo self-defense; and be it

FURTHER RESOLVED that the department submit a summary and
evaluation of the findings by the various school districts
together with a progress report ori the Implementation of such
programs to the Tenth Legislature - First Session.

COPIES of this resolution shnll be sent to cash school board
In the state and to the Alaska Department of Education.
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:Mats. v. Lane. Fia-App.196S, 209 So.2il 873;
HCing v. State, Fla.App.1972, 258 So.2d 21;
223A C.J.S. Criminal Law § 1355, p. 1034.

Certiorari denied.

CROSS, MAGER, and DOWNEY, X.,
i,ooncur.

0 | HI »ON(l« SETIN

Joseph Leo BIVINS, Appellant,
V.
STATE of Florida, Appellee.
No. 74-G71.

District Court of Appeal of Florida,
Fourth District.

dnuo (, 1)7.

Defendant was convicted liefore the
CTircuit Court, Orange County, Cecil IL.
[Grown, J., of rape, and false imprisonment
auid he appealed. The District Court of
A ijipeal, Woodson, J. William, Associate
J udge, held that defendant was not denied
a public trial because the trial court c
rStdcd all spectators, except those autho-
rized by statute, while the prrecutrix was
testifying; that the defendant waived his
objection to the denial of concluding argu-
ment before the jury where the procedure
w as announced in advance by the trial
c-Murt and the defendant did not object to
tShc procedure; and that the judgment ad-
judicating defendant guilty of rape was not
ir.ivalid on ground there was no valid ver-

of quilty rape.
Affirmed.

spectators except those authorized by stat-
ute in a case in which any person under
the age of 16 is testifying concerning any
sex offense, after there was a disturbance
by outburst of small children when the
prosecutrix, who was over 16 years of age,
was beginning her testimony. West 3 E.S.
A. 8S01.231.

2. Criminal Law C=>G35

In a case in which a witness over the
age of 16 years is testifying concerning a
sex offense, trial court is entitled to ex-
clude the same portion of the public as it is
entitled to if the witness is under 16 years
of age. West3F.S.A §801.231.

3. Criminal Law C=>G45

Where trial court announced in ad-
vance that defendant would not be entitled
to concluding argument before the jury if
he offered no testimony in his own behalf
except his own and defendant did not ob-
ject to the |>rocedurc, lie waived the objec-
ton.

4. Criminal Law C=>U9%

Where the jury returned and verdict
forms were handed to the clerk, the clerk
ar.nor.ne-4 that the jury found the code-
lendant guilty of rape and false imprison-
ment and lhe defendar. guilty of false im-
prisonment, the jur. was then polled as lo
their verdict and each announced in the af-
firmative that these were their verdicts,
the court then announced that the defend-
ant was found guilty of count 1 rape and
was adjudicated ,,<ily of rape and an-
nounced that the defendant had been found
guilty of count Il false imprisonment and
was adjudicated quilty of false imprison-
ment and lhe defendant made no objection
lo the adjudication by the trial judge, the
Jjudgment adjudicating defendant gquilty of
rape was not invalid on ground there was
no valid verdicl of guilty of rape.

N
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Robert L. Shevin, Atty. Gen., Tallahas-
sce, and Basil S. Diamond, Asst. Atty.
Gen., West Cairn Beach, for appellee.

WOODSON,
Judge.

J. WILLIAM, Associate

The appellant was tried before a jury on
two counts, rape and false imprisonment.
There was some disturbance by outburst of
small children during trial after nine wit-
nesses had testified and prosecutrix, who
was over 16 years of age, was beginning
her testimony. State moved to exclude all
spectators. Court excluded all spectators
except those authorized under F.S. 801.231.

[1.2]
denied a public trial, it violation of the
Florida Constitution ai d the Federal Con-
stitution; we think not. If the trial court
can exclude a portion r, the public if the
witness is under 16 years of age, itcan ex-
clude that same portion of the public if the
witness is over 16 years of age. The age
of the prosecutrix is not the determining
factor in whether or not the trial is public.
The Supreme Court of Florida stated in
the decision of Robertson v. State, 6-1 Fla.
437. 60 So. 118(1912)

"The word 'public,’ as used in the Con-
stitution guarantccinij lo all persons ac-
cused of crime a public trial, is there
used in opposition lo 'secret’." The consti-
tutional requirement is fairly observed,
if, without partiality or favoritism, a rea-
sonable portion of the public is suffered
to attend, notwithstanding that those
persons whose presence would he of no
service to the accused, and who would
only be drawn thither by a prurient curi-
osity, are excluded altogether.””

[3 The appellant®s Point 1l on appeal
was that lie offered no testimony in his

T he appellant maintains he was

The procedure was announced in ad-
vance by the trial judge and the appellant
having not objected to the procedure at the
trial leel waives that objection.

[4] The appellant cites as his Point 1l
on appeal, the judgment adjudicating ap-
pellant guilty of rape is invalid because
there was no valid verdict of quilty of
rape; we think not.

When the jury returned and the verdict
forms were handed to the clerk, the clerk
announced that the jury found the co-de-
fendant guilty of rape and false imprison-
ment and the appellant guilty of false im-
prisonment. The jury was then polled as
to their verdict and each announced in the
affirmative that these were their verdicts.
The court then announced that the appel-
lait, Joseph Lee Bivins, was fomm quilty
of Count I-rmpo and was adjudicated quilty
of rape. The court announced that the ap-
pellant “cis been found guilty of Count II-
false imprisonment and was adjudicated
gu:ty of false imprisonment. The court
<%en proceeded with his eo-flefendant as lo
lisuilt on both charges.

The verdict slips were delivered in the
presence of a jury, the court adjudicated
the appellant guilty in the presence of the
jury on both counts and there was no
objection by any juror of the verdicts,

The appellant made no objection to the
adjudication by the trial judge.

We think any departure from the proce-
dural requirements was harmless error and
was waived by the appellant by not making
timely objections.

Affirmed.

OWKN, C. J, and CROSS, J,, concur.
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public policy demand that the Town be
ordered to forthwith proceed with construc-
tion and installation of the water lire.
The Town § obligation to do justice by
carrying out its part of the bargain “fs as
great as that of an individual or business
corporation, and wc find no legal impedi-
ment in requiring it to do so.”” County of
Greenlee v. Webster, 30 Ariz. 245 at 252,
246 P. 543 at 545 (1926). It would be
grossly unfair to all concerned to allow the
Town to idly sit back and reap the benefits
of its bargain without requiring it to pay
accordingly.

Relative to the contention that estoppel
and waiver cannot be used to prevent the
Town from asserting the illeglity of a
contract, we agree. In the instant case,
however, the agreement was not illegl.

[10] In a proper case, the principles of
waiver and estoppel cannot be applied to
circumvent stated legislative intent and
policy, nor can a contract which violates
A.R.S. § 42-303, subsec. D aid s, there-
fore, void ab initio be ratified or approved
in any manner by defendant or its officers
or any other person so as to create an en-
forceable liavility. City of Phoenix w.
Kidd, 54 Ariz. 75, 92 P.2d 513 (1939).

VI. No competent evidence of damages
was presented to the lower court.

[11] The Town claims that the trial
o irt erred in basing damages on the
ar omit of increased insurance premiums
which the Company was required to pay
as a direct result of the Town"s failure
to provide the water lire. Wc find that
the lower court correctly assessed the dam-
ages suffered by the Company as a direct
result of the Town"s breach of the contract.

Relative to the Town"s denial that a
cot tract existed and its assertion that the
agtcement was not specifically enforceable,
we find no merit whatsoever.

[12] The lower court properly entered
judgment in favor of the individual de-
fendants (members of the Town Council),
llaving acted in good faith, and we as-
sume that tiicy did, there is no personal

lisvility. Sims Printing Company v. Ker-
by, 56 Ariz. 130, 106 P.2d 197 (1940).

In accordance with the foregoing, judg-
ment of the lower court is affimed.

STRUCKMEYER, C. J, [I-lAYS.
V.C.J,,and LOCKWOOD and CAMER -
ON, JJ., concur.

1T HUMBIBSTSiMj>

107 Ariz. 552
STATE of Arizona, Appellee,
V.
Irvin Paul RITCHEY, Appellant.
No. 1964.

Supreme Court of Arizona,
In Division.

Nov. 11, 1071.

Defendant was convicted in the Supe-
rior Court, Maricopa County, Cause No.
CR 51340, Edwin Thurston, J., of two
counts of child molesting, and he appealed.
The Supreme Court, Hays, V. C. J., held
that where record failed to show whether
defendant authorized or ratified action of
his attorney in waiving his right t jury
trial, matter w ild be remanded for hear-
ing to dcteri ....0 whether waiver was, in
fact, knowingly and intelligently made; it
could not be assumed that defendant con-
sented to trial without jJury by sitting
through bench trial without objecting to
absence of jury.

Remanded for proceedings consistent
with opinion.

I. Criminal Law O=»11BI

Where record failed to show whether
defendant authorized or ratified action of
his attorney in waiving his right t© jury
trial, matter would be remanded for hear-
ing to determine whether waiver was, in
fact, knowingly and intelligently made; it

could not
seated &
through
absence ¢
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could not be assumed that defendant con-
sented to trial without jury by sitting
through bench trial without objecting to
absence of jury. U.S.C.A.Const. Amends.
6, 14.

2. Ci iminal Law C=662(7)

Defendant who did not show that he
was prejudiced by procedure employed was
not denied his Sixth Amendment right of
confrontation by virtue of court3 examina-
tion, in defendant”s absence nut in presence
of defendant”s counsel, of 7-year-old prose-
cuting witness as to her competency to tes-
tify in child molestation prosecution. U.S.
C.A.Const. Amend. 6.

3. Criminal Law C=366(4)

Where defendant was good friend of
family as well as companion to child mo-
lestation victims and record showed that
victims, although usually playful and talka-
tive, were unusually quiet after their re-
tum with defendant from airport visit dur-
ing which attack allegedly took place, out
of court statements of six-year-old child to
her mother and grandmother some 25 min-
utes following their return with defendant
concerning defendant®s alleged molestation
of child and her four-year-old sister were
properly admitted as spontaneous or excit-
ed utterances exception to hearsay rule.

4. Criminal Law 0=404(4)

Where defendant did not offer proof
of actual change in evidence or show that
evidence had been tampered with, and in-
vestigating officers testified that on receipt
of items gathered in child molestation in-
vestigation, they initialed items themselves
or hags in which they were placed and re-
plied affirmatively when asked whetli
items were in substantially same condition
as they were when removed from their
owners, there existed sufficient foundation
for admission of items in evidence, notwith-
standing inability of State to show continu-
ous chain of custody.

5. Criminal Law C=25fl(4)

Judgment of guilt on counts charging
child molestation was not inconsistent with
judgment of acquittal on count charging a

lewd and lascivious act, notwithstanding
evidence to support all acts was the same.
A.R.S. 88 13-652, 13-653.

Gary K. Nelson, Atty. Gen. by William
P. Dixon and Jerry C. Schmidt, Asst. Attys.
Gen., Phoenix, for appellee.

Ross P. Lee, Maricopa County Public
Defender by Anne Kap.-cs, Deputy Public
Defender, Phoenix, for appellant.

HAYS, Vice Chief Justice.

The defendant, Irvin Paul Ritchey, was
charged with two counts of child molesting
and one -:ount of lewd and lascivious act.
The matter was tried to the court without
a jury o1 stipulation of counsel. The
court made a finding of not guilty on the
count of lewd and lascivious act and guilty
on the two counts of child molesting, and
imposed a sentence of two to five years o1
each count to run concurrently.

The alleged victims were two girls, ages
four and six. The defendant was a friend
of the children®s parents and he often came
to their home on social visits. The testi-
mony indicates that he was ford of the
children.

After ruling that the elder of the chil-
dren, then age seven, was competent to tes-
tify, the court heard testimony from her
that the defendant took her and her sister
lo a place near the airport where they could
watch the airplanes. She testified that
while they were there, "(h]e done nasty to
melIl

A short time later the defendant brought
the children home. After he left the chil-
dren*s home, the children were asked
where they had been by their mother and
grandmother. The younger of the children
stated, "Ritchey done nasty to us, Mommy . >~
Roth chilldren stated that Ritchey had pulled
down the pants of the younger child
and had moved her up and down on his
hotly. They stated that Ritchey had un-
zipped his pants and had taken his "thing"
out. The elder child also stated that the
defendant had pulled her pants down and
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played with her private parts. This testi-
mony was rece: zed from the mother and
the grandmother of the children who were
relating what the children had told them.
The defendant raises several contentions of
error in his appeal.

[1] Defendant 3 initial argument raises
the question of the validity of a waiver
of trial by jury when made by counsel for
defendant in chambers and out of the pres-
ence of the defendant. The record of the
proceedings below shows that the waiver
was accomplished hy stipulation between
counsel for the defense and counsel for the
state. Nowhere in the record is there any
indication that the defendant participated
in the decision to waive his right to - jury
trial, or that he, in fact, was aware that he
had such a right.

The right of trial by jury is among the
fundamental rights bestowed hy the Sixth
and Fourteenth Amendments of the United
States Constitution. It isa right, however,
which may he waived hy a defendant if he
so desires. Patton v. United States, 281
U.S. 276, 50 S.Ct. 253, 74 L.Fd. 854 (1930).
In the Patton rase, the Supreme Court des-
ignated guidelines hy which to determine
whether a waiver has been validly made.
The Court stated:

"*x * * pefore any waiver ran be-
come effective, the consent of govern-
ment counsel and the sanction of the
court must he had, in addition lo the ex—
press and intelligmt consent of the de—
fendant.” (emphasis added.)

This court has ruled that a knowing and
intelligent waiver of trial hy jury may he
made through counsel in the presence of
the accused and need not hr made hy the
defendant personally. Stale v. Jelks, Iu5
Ariz. 175, 461 P.2d 473 (1969). It was
there stated that if a defendant permits his
attorney, N his presence and without ob-
jection on his part, to waive his right

VSEC Icople v. MeiCiututy. 1. 1IApp.
2d MU. 211 N.K.24 707 (IIt0), n ease
ol Mi kowd nikh e one Béfe W
There, counsel stipulated to u bench Iriut
out of lhe picsellee of the defendant, and

trial by jury, "[he] must be held to have
knowingly acquiesced in that decision.””
State v. Jelks, Spra, at 1/S, 461 P.2d at
476. Itwas further stated that:

“fIIn view of the importance of the
right of a trial by jury as a fundamental
right, it is doubtful that a written waiver
signed only by the attorney or an oral
waiver by counsel ¢'.: of the defendant”s
presence would be sufficient waiver
without something of record to show au-
thorization or ratification by the defend-
ant." at p. 17S, 461 P.2d at p. 476.
(emphasis added.)

Wc adopt the views expressed in the
above language as the law of this case and
state that because the record fails to show
whether, in fact, Ihe defendant did autho-
rize or ratify the action of his attorney in
waiving his right to jury trial, this matter
must he remanded for a hearing hy the
trial court to determine whether the waiver
was, in fact, knowingly and intelligently
made.* The trial court must make find-
ings of fact and refer the matter back to
this court.

We specifically recommend that the
waiver of such fundamental constitutional
rights as the right to jury trial he accom-
plished in the defendant™s presence, and, if
possible, with his express consent.

Wc reject the argument of the state that
the defendant evidenced his consent 6 a
trial without a jury by sitting through a
bench trial without objecting to the ab-
sent” of a jury. [t cannot be presumed
that the defendant was aware of his right
lo make such an objection. See People v.
Turner, 80 I".\pp.2d 146, 225 N.F.2d 65
(1967). The burden of coming forth and
asserting one"s own basic constitutional
rights cannot be placed upon persons who
may be reluctant to take such affirmative
action before the court, lly this position
we do not intend to infer that counsel can-

ttic A] u”lliik (nll*t of Wlinis 1w Hint
tin; mutter must be reelscil liteinie thom
was no show!hi; timt tf ilefeinlaiit tll-
iler stairbiudv waived bis personal privi-
lege 1o trial by Jury.
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not himself make the decisions of trial
strategy which often require the waiver of
rights or the abandoning of positions.

The mother of the children testified that
the children liked being with the defend-
ant. He would visit the house at least two

This rule is meant to apply to basic consti— or three times a week to play with them

tutioal rights heretofore delineated hy the
United States Supreme Court.

[2] We turn to defendant3 additional

contentions. lie claims that he was denied
his Sixth Amendment right of confronta-
tion when the court examined the prosecut-
ing witness as to her competency to testify
in his absence. This examination took
place in chambers with attorneys for de-
fendant and for the state present. Wc do
iiot find the_sain.aCDIlcllij]K Jieocl for a
defendant to he present at such a proceed-
ing as wc find when a personal constitu-
tioal right, such as trial by jury, is at
stake. Here, a defendant"s attorney can
adequately “Xcrcise the defendant®s rights.
The determination of the competency of a
witness to testify is a matter of law lo
which legal counsel is specially qualified to
address himself. The defendant cannot
show that he was prejudiced hy the proce-
dure employed herein.

13J The defendant raised objection at
the trial to the admissibility of the out-of-
court statements of the elder child to her
mother and grandmother concerning the
alleged molesting of the children. The
trial court admitted them as an exception
1 the hearsay rule as spontaneous or ex-
cited utterances.

The facts germane to deciding whether,
in fact, the statements qualify under the
exception arc as follows: At about 7:0D)
P.M., the defendant and the children re-
turned to the children's home The de-
fendant talked with the parents and grand-
mother of the children for about ten inin
utcs and then left to buy some beer. lie
returned with the beer in abni: ten or fif-
teen minutes and keft the ho - A-w min-
utes later. It was at this oc d it te.
childrens mother first asked them where
they had been. The children then related
the statements which are the subject of the
defendant 3 objections.

-DO P }J—16

and twice a month or so the children
would spend the night wh.. the defendant
and his wife.

When asked to describe the demeanor
and appearance of the girls at the time
they returned with the defendant, the
mother stated that the face of the elder
child was streaked as though she might
have been crying. She also stated that
where the children were usually rowdy and
playful when they arrived home, on this
evening they were very quiet. The chil-
dren would always place themselves near
the defendant, sometimes sitting on his lap
to talk to him, but on this night they
stayed to themselves in another room of
the house. The mother stated she had nev-
er seen the children act in this manner
when the defendant was in the house. She
also stated that the defendant himself,
though «ill friendly, was somewhat with-
drawn.

The children"s grandmother likewise tes-
tified that the children did not seem as
happy as usual and were not playing wilh
the defendant or having anything to do
with him. When asked to take their toys
and play, they stated that they didn"t want
the toys because the defendant had given
the toys to them.

This court, in reviewing fact situations
involving the excited or spontaneous utter-
ance exception has followed the test laid
down by Wigmure. The three requisites
that compose this test are these:

L There must he a startling cvenl.

2. The words spoken must be spoken
soon after the event so as not to give
the person speaking the words time
to fabricate.

3. The words spoken must relate lo the
startling event.

6 Wigmorc on Evidence (.Itd ed.) 3
1750.

The existence of a startling event s
deemed necessary to produc** the type of



excited utterances which the courts accept
1o he reliable notwithstanding their hearsay
character. In deciding whether there was
evidence of a startling event, special notice
must he taken of the age of the children
involved and the identity of the perpetrator
of the crime. The children were four and
six years of age at the time of the crime
and could have known littde if anything
about sexual matters. When asked if she
had ever discussed sex with the children
before, the mother replied she had not.

In addition, the alleged perpetrator of
the crimes was a good friend of the family
as well as a companion to the children.
Therefore, itwould not seem strange, tak-
ing into consideration the age of the chil-
dren, that they should not have shown even
more visible signs of excitement or dis-
tress, or have spoken tip immediately about
what had transpired. The children may
well have been persuaded, as the testimony
indicates, that .hat they were doing was
all light. Therefore, under this specific
fact situation, the court will adopt a less
strict test hy which to determine if, in fact,
the evidence indicated a startling event.

There s ni requirement that the evi-
dence show the children to he hysterical;
the evidence indicates that their demeanor
and actions were considerably altered.
Their demeanor and actions were sufficient
evidence of a startling or shocking event,
notwithstanding the children did not volun-
teer their information uitil questioned.
S'ac Stale v. Mcl.ain, 74 Ariz. 13, 243 17
2d 278 (1952).

The second requisite - that the words he
spoken soon after the event—is satisfied as
well. The testinto y revealed that the dtl
dren did not make any statement about the
acts of the defendant until approximately
forty-.ivc minutes after they had returned
home, and then they spoke only in answer
to Hieir mother™s questions. The children
may not have understood that what had
happened was as startling as it might ap-
pear to others. In addition, the courts
have recognized that the time T tcrval
when children are involved should ie less

fixed since they are less likely to employ
their reflective powers to fabricate a delib-
erate untruth. Soto v. Territory, 12 Ariz.
36, 94 P. 1104 (195S)r-—————-

In that the words spoken did relate to
the startling event, we find that the state-
ment:. in question meet a" *7T requisites of
spontaneous or excited e inccs and were
properly admitted into evidence. State v.
Lopez, 107 Ariz. 214, 484 P_2d 1045 (1971).

[4] The defendant®s next contention is
that itwas cn jr to admit the testimony of
an expert witness with regard to certain
exhibits when there was no evidence that
these exhibits were held in an uninterrupt-
ed chain of custody. The exhibits included
clothing from the defendant and the two
children, a cotton swali, a pubic hair found
on the person of one of the children, and
pubic hair removed from the defendant.

Evidence at the trial indicated that the
above items were removed by investigating
officers from the defendant and the chil-
dren and given to a police detective. The
detective transferred the items to n crimi-
nologist who examined them and made
findings of fact. The detective was una-
vailable for testimony at the trial and the
defendant argues that this break in the
chain of possession is fatal to llkr founda-
tion that need be laid for the introduction
of these items in evidence. We disagree.

The investigating officers testified that
on receipt of the items, they initialed either
the items themselves or the hags in which
they were placed. They replied affirma-
tively when asked whether the items were
in substantially the same condition as they
were when removed from their owners.

The criminologist who examined the ex-
hibits stated that they were marked by him
for identification, lie also testified that
te. items were presently in substantially
the same condition as when lie received
them.

Wc have held that an exhibit is admissi-
ble when it lias been iientified as being the
same object about which testimony is given
and when it is stated to be in substantially
the same condition as at the time of the
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occurrence in question. Witt Ice & Gas
Co. v. Bedway, 72 Ariz. 152, 231 P.2d 952
(1951). We further stated, citing Allen v.
Porter, 10 Wash.2d 503, 143 P.2d 328
(1943), that it was unnecessary to negative
the possibility of an opportunity for tam-
pering with an exhibit, there being no need
to trace its custody by placing each of its
custodians on the witness stand. Witt Ice
& Gas Co. v. Bedway, Supra, at 156. See
also Stale v. McGonigle, 103 Ariz. 267, 410
P.2d 100 (196S).

It is our opinion that the markings made
by the investigating personnel and their
testimony as to the condition of the exhib-
its provide sufficient foundation for their
admission in evidence, notwithstanding the
inability of the state to show a continuous
chain of custody. Under such circum-
stances, unless a defendant can offer proof
of actual change in the evidence, or show
that dic evidence has, indeed, been tam-
pered with, such evidence will be admissible,

51 The defendant contends that
judgment of quilt on count: one and three
of child molesting is inconsi: tent with the
judgment of acquittal on count two of
lewd and lascivious act, when the evidence
to support all three acts was the same.
However, it is to be noted that one may
commit the crime of child molesting with-
out committing the crime of lewd and las-
civious act. A prerequisite of the latter
(A.R.S.  13-652) is that such act be done
with Ib intent of arousing, appealing to or
gratifying the lwst, passion or sexual de-
sires of either the perpetrator or the vic-
tim. This prerequisite is absent in the
child molesting statute (A.R.S. § 13-653).
Therefore, the evidence may show child
molesting without showing lewd and lasciv-
ious conduct. In examining the trial
record, we find that the court held that
there was no physical evidence corrobora-
tive of the count on lewdness. The judg-
ments as to the several counts were not in-
consistent.

The defendant™s final argument is that
the finding of quilt is not supported by the
court 3 findings on the evidence. We have

held that where there is reasonable evi-
dence to support the factual finding of the
trial court, we will not disturb that finding
on appeal. State v. Linsner, 105 Ariz. 488,
467 P.2d 238 (1970). In examining the
record as a whole, we find that reasonable
evidence does exist to support the court3
findings.

Cause remanded for proceedings consist-
ent herewith.

UDALL and TOCKWOOD, JJ,, concur.

107 Ariz, Cu7
PHOENIX NEWSPAPERS INCORPO-
RATED, Petitioner,
V.
Honorable Kenz D. JENNINGS, Justlco of
the Peace, East Phoenix Precinct #1,
@  Maricopa County, et nl., Respondents.
No. 10G3B.
Supreme Court of Arizona,
In Bane.
Nov. 1r), 1071.

Iteheiirii'; Denied Dec. 14, 11171.

Special action by newspaper company
against justice of the peace, county attor-
ney, and defendant to prohibit enforcement
of order excluding reporters and public
from preliminary hearing on multiple hom-
icide charge. The Supreme Court, Struck-
mcyer, C. J., held that defendant was not
entitled to have reporters and public ex-
cluded from preliminary hearing, despite
claim that harmful and prejudicial publici-
ty would endanger bis right to fair trial by
impartial jury, where he did not suggest
that evidence inadmissible at trial would he
introduced at hearing,

Writ issued,

I. Criminal Law C=G35
Defendant has no light to secret trial
and may not foreclose right of people from
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tions with the prosecutor and cites Wide-
ncr v. Croft, Fla.App. 1966, 184 So.2d 444.
We find this contention untenable. In the
Widener case, the Fourth District Court of
Appeal was concerned with a situation
where the defendant in a malicious prose-
cution suit was asserting a privilege on be-
half on another witness due to the witness®
conversations with the prosecutor. Here,
appellee is attempting to assert the privi-
lege and immunity on his own behalf
entirely avoid liability for an alleged mali-
cious prosecution. The general rule is that
a defendant who seeks to avoid responsibil-
ity for a malicious prosecution due to the
action of the prosecuting attorney must
show that he made a full and fair disclo-
sure of all the material facts in good f. ith
and that he relied upon the prosecutor 3
judgment. Adler v. Segal, Fla.App. 1959,
108 So.2d 773; 52 Am.Jur.2d, Malicious
Prosecution § 81.

[8] Appellee has also requested a rul-
ing, contingent upon reversal of the trial
court, that this cause be remanded for con-
sideration of a motion for a new trial
which stll is pending in the trial court.
Florida RCP 1.481, 30 F.S.A., provides
that a motion for a new trial may be
joined altermatively with a reserved motion
for a directed verdict. Our courts have
recognized that a motion for a new trial is
a matter for the sound exercise of broad
judicial discretion by the trial court, and
when a trial court has ruled upon a re-
served motion for directed verdict, but not
upon the motion for a new trial, upon re-
versal the appellate court should remand
the cause for the trial court to rule upon
the motion for a new trial. King v. Jack-
sonville Coach Company, Fla.App. 1960,
"22 So.2d 480; McCloskcy v. Louisville &
Nashville Railroad Company, Fla.App.
1960, 122 So.2d 481; McQueen v. Atlantic
Truck Service, Inc., Fla.App. 1968, 215
So0.2d 325; Warriner v. Ramirez, Fla.App.
1973, 280 So.2d 4.

19] We feel constrained to add that the
purpose of joining a motion for directed

verdict with a motion for new trial is to
expedite a cause by permitting the trial
judge to r,ale on both the altermative mo -
tions, thus eliminating the need for a possi-
ble second appeal..

Therefore, for the reasons stated and
upon the authorities filed, the judgment
appealed is reversed r.nd the cause is re-
manded for further p-oceedings consistent
with this opinion.

Reversed and remanded.

0 j KITHUM518 i

Victor Edward HUTCHINS, Ap, illant,
V.
Tho STATE of Florida, Appellco.
No. 72-1493.

District Court of Appeal of Florida,
Third District.

Nov. 0, INrt
Rehearing Denied Dee. 20, 1973.

Defendant was convicted in the Crimi-
nal Court of Record, Dade County, Murray
Goodman, J., of unlawful possession of
narcotic drug, a felony, and be appealed.
The District Court of Appeal, Carroll, J.,
held that, if previously taken and preserved
testimony of witness, who was unable to be
present at trial, was admissible, its submis-
sion by video tape, as distinguished from
written transcript of questions and an-
swers, did not result in harmful error, and
that portion of sentence providing for pro-
bation for period of three years to follow
serving of ten-month sentence in county
jail was unauthorized.

Judgment affirmed and sentence modi-
fied to eliminate provision for probation.
I. Criminal Law C=>1 169.1(1)

If previously taken and preserved tes-
timony of witness, who was unable to be
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present at trial, was admissible, its submis-
sion by video tape, as distinguished from
written transcript of questions and
answers, did not result in harmful error.

2. Criminal Law C=1147

An illegal sentence or illegal part of
sentence is within scope of appellate re-
view under rule providing that court in in-
discretion may review anything said or
done appearing in appeal record. 32 F.S.
A. Florida Appellate Rules, rule 6.16.

3. Criminal Law C=1 130(5)

F.ven though no contention of invalidi-
ty of sentence was argued in brief, error
in sentence was within scope of appellate
review, 32 F.S.A. Florida Appellate Rules,
rule 6.16.

4. Criminal Law 0=902.3(2)

Portion of sentence providing for pro-
bation for period of three years to follow
serving of ten-month sentence in county
jail was unauthorized. F.S,A. § 0-18.01 (D).

5. Criminal Law ¢>982.2

Statute granting authority to add a pe-
riod of probation to be combined with jail
sentence permits defendant to he placed on
probation upon completion of any specified
period of sentence; thus, where court in
sentencing a defendant to imprisonment
for designated period in county jail pro-
vides that, ;ifter serving stated portion
thereof, defendant should lie on probation
for some period, the penalty for violation
of probation would call for retum of de-
fendant to county jail for unserved balance
of jaill sentence, or such part as court
should determine, but the statute does not
provide for adding period of probation to
follow service of term for which defendant
was committed to county jail. F.S.A. §
mill (4).

Phillip Huhhart, Public Defender, and
Mark Ring I.ehim, Asst. Public Defender,
fur appellant.

Robert L. Shevin, Atty. CGen., and Wil-
liam L, Rogers, Asst. Atty. Gen., for appel-
lec.

Before CHARLES CARROLL, HEX-
DRY and HAVER FIELD, JJ.

CARROLL, Judge.

The appellant was informed against,
tried by a jury and convicted of unlawful
possession of a narcotic drug, a felony.
See 8§ 398.03 and 398.22, Fla.Stat., F.S.A.
The sentence imposed was that the defend-
ant be imprisoned in the Dade County jail
for a period of ten months, and thereafter
to be on probation for a period of three
years. The defendant filed this appeal
from the judgment and sentence.

Hy a pretrial order reciting that it had
been ascertained by the court that Melvin
Brewer, a laboratory technician whose tes-
timony was desired to he presented hy the
state at trial, would he "unavailable to ap-
pear at *ie Courthouse for the taking of
his testimony in the above styled cause on
the date set for trial,” the court made pro-
vision for the testimony of said witness to
he obtained and preserved hy being taken
and recorded on video tape. The order in-
cluded details respe ting the taking of the
deposition hy video tape, with direction
that it he so taken in duplicate in order for
a copy to he made available to counsel for
the defendant, with provision for presence
of the defendant and his counsel, and
directions for the preservation and security
of the master tape for presentation at trial.

Object ions thereto hy the defendant irere
considered and denied. They did not in-
clude a challenge or objection to the find-
ing as to unavailability of the witness for
testimony til trial.

The provision for the commission for
the taking and preservation of the testimo-
ny of the witness was made pursuant to
Rule 3.190(j) Cr.1 R, 33 F.S.A. In sub-
paragraph (5) thereof it is stated that, ex-
cept as otherwise provided for, the rules
governing the taking and processing of
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oral depositiions in civil actions shall apply
in criminal eases. Civil Procedure Rule 1-
310, 30 ICS.A., dealing with depositions
upon ora! examination, in subsection (C)
[relating to record of examination] pro-
vides: “The testimony shall be recorded
verbatim stenographically or bv mechanical
means and transcribed unless the parties
agree otherwise."

it will be noted that while the provision
Isst referred to authorizes the deposition
testimony of a deponent to be taken or
recorded by mechanical means, the rule ap-
pears to contemplate ttat: the record there-
of when so taken will be transcribed (for
subsequent use at trial a> if recorded sten-
ographically). The difierencc in the in-
stant case is that the deposition testimony
taken by video tape was not submitted at
trial in transcribed ,"orm, but was present-
ed in the form of the video tape recording,

The appellant contends such video tape
presentation of the evidence was prejudi-
cial error became there was no authority
or precedent for the preservation and pre-
sentation of the testimony by video tape,
and because by its use the defendant was
deprived of his right to confront the wit-
ness at time of trial. In response thereto
the state argues that notwithstanding ab-
sence of express precedent or authority to
present the testimony in that manner, no
harmful error resulted since it accurately
portrayed the testimony as given. Hy the
presence of the defendant and his counsel
at the deposition, the right of confronta-
tion and cross-examination was available
there, The state points out that the de-
fendant would have been equally deprived
of the right of confrontation at time of
trial if the deposition testimony had been
reported stenographieaHy and presented in
transcribed form. Additionally, the state
argues that the presentation of testimony
hy video tape, rather than by written trau-
seriptiou, enabled the trier of fact to better
judge the credibility of the witness, by af-
fording opportunity to observe the manner
and demeanor of the witness while testify-

ing.

[1] If the previously taken and pre-
served testimony of the witness, unable t©
be present was admissible at the trial, it
has not been shown how ¥ts submission by
video tape, as distinguished from a written
transcription of the questions and answers,
resulted in harmful error. Where not oth-
erwise prejudicial, the use of sound mov-
ing pictures, as a scientific advance in pre-
sentation of evidentiary matter at trials,
has generally hecn viewed with approval,
ijoc Cox v. State, Fla.App-1969, 219 So.2d
762; Paramorc v. State, Fla.1969, 229 So.
2d 855; People v. Hayes, 21 Cal.App.2d
320, 71 P.2d 321; Commonwealth v. Roller,
100 Pa,Super, 125.

Accordingly, wc affirm the judgment of
conviction, hut we find error in the sen-
tence, in the respect set out below.

[2,3] No contention of invalidity of

the sentence was argued in the brief.
However, we regard an illegl sentence, or
illegal part of a sentence, where it appears
on an appeal, to he a matter within the
scope of appellate review under Rule 6.16
F.A.R. 32 F.S.A., wherein it is provided:
"The court may also in its discretion, if it
deems the interests of justice to require,
review any other things said or done in the
cause which appear in the appeal record,
including instructions to the jury,"

1d,51 Here the portion of the sentence
which made provision for probation for a
period of three years, to follow after the
serving of the ten month sentence in the
county jail, was unauthorized and improp-
er, for the reasons set out in Williams v.
State, Flu.App.1973, 280 So,2d 518. In
IFillinins il was pointed out that the au-
thority granted by {§§ 913.01 (<) Fla.Stnt.,
F.S.A. to add a period of probation to be
combined with a jail sentence was to pro-
vide for the defendant to he placed on pro-
bation "upon completion of any specified
period of such sentence." Thus, where a
court in sentencing a defendant to impris-
onment for a designated period in the
county jail provides that after serving a
stated portion "hereof the defendant should
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CITY OF MIAMI v. FLORIDA EAST COAST RAILWAY CO.

Fla. 247

Citens. Kin.App., 250 Su.2d 247

be on probation for some period, the penal-
ty for a violation of probation would call
for retum of the defendant to the county
Jail for the unscrved balance of the jail
sentence, or such part thereof as the court
should determine. The statute did not
make provision for adding a period of pro-
bation to follow service of the iem"i [in
this case ten months] for which the de-
fendant was committed to the county jail.

The judgment isaffirmed. The sentence
ismodified to eliminate therefrom the pro-
vision for probation.

It is so ordered.

CITY OF MIAMI, a municipal corporation
of tho State of Florida, Appellant,

V.

FLORIDA FAST COAST RAILWAY COM-
PANY, a Florida corporation, ct
nl., Appollcos.

No. 73-210.

District Court of Appeal of Florida,
Third District,

Nov. 27. 10711.
Itehearlug Denied Dee. 1>, JT.T

City brought petition in eminent do-
main to condemn for pari; purposes rail-
road property used in part as port facili-
ties. The Circuit Court for Dade County,
@(iratly I, Crawford, J., held that the city
was not authorized to condemn the proper
ty except portion which was leased to pri-
vate commercial users, and the city appeal-
ed. "lhe District Court of Appeal held
that neither city nor railioad could he con-
sidered as having a higher right of emi-
nent domain; that in order to forestall
condemnation, railroad’s use must not only
be a public use hut a use necessary for suc-
cessful operation of the railroad; and that

only such portions of the port fecilities on
the land in question, including bay bottom,
as were necessary for the operation of the
railroad were properly excluded from con-
demnation.

Affir icd in part, reversed in part, and
remanded.

Hendry, J., filed opinion concurring in
part and dissenting in part.

I Emlnont Domain C=198(2)

Trial court properly proceeded to de-
termine issue of city"s right to eminent do-
main with respect to railroad properly at a
pretrial hearing without the aid of the
jury. F.S.A. 8 73.061(2)-

2. Eminent Domain C=>47(1)

Neither city, seeking to condemn rail-
road properly for park purposes, nor rail-
road could he considered as having a high-
er right of eminent domain, F.S.A. §j
360.01(1), 360.02, 361.01.

3. Eminent Domain C=»47(l)

For purposes of applying "prior use
doctrine” to the effect that, at least be-
tween two public bodies, property already
devoted to a public use may not be taken
for another public use in absence of ex-
press legislative authority, railroad was not
a "public body" hut was a "franchised pub-
lic use company."

See puMIcnlinu Words mid Phrases

for oilier judicial constructions mid
definitions.

4. Emlnont Domain C=>47(l)

In order to forestall condemnation of
its property, a railroad"s use must not only
he a public use hut must also be a use nec-
essary for the successful operation of the
railroad.

5. Emlnont Domnin C=47(l)

Railroad property which was being
leased to private commercial users was not
being used for public purposes and was
subject to condemnation bv city for park
purposes.
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CONFRONTATION AND THE HEARSAY RULE

In 1953, the Supreme Court refused lo reverse the state conviction
of ;t defendant who had been incriminated by the confessions of his
co-defendants and was unable, at their joint trial, to cross-examine
the confessors.1 “Basically . . . [the defendant’s] objection to tin; in-
troduction of the confessions is that as to him they are hearsay. The
heaisay-cvidcnce ride, with all its subtleties, anomalies and ramifica-
tions, will not be read into the Fourteenth Amendment.”- In 1905,
however, in an opinion of breathtaking simplicity, the Court all but
transformed its argument by horrible consecpienrc into constitutional
reality. In Pointer v. Texas" the cCourt read into the Fourteenth
Amendment the confrontation clause of the Sixth Amendment,1
making no altcnipL to distinguish that clause from the evidentiary rule
against hearsay.6

Petitioner in POINIEI and a co-defendant had been arrested I'm
robbery and identified by the victim at a preliminary hearing where
neither defendant was represented by counsel.0 After the prosecutor

. Sit-in v. Mew Yml;, 314 US. ISO (!1f>3), overtalct! on other ginwiifs, Jackson
Heimo, 37. US. :irS (I>(H).

it St« US. at ['fi,

3 30 US. 00 overruting West v. Louisiana, I'll U.S. 238 (1002)

o “in all crinitial prosecutions, the accused shall enjoy the right ... to be eon
flouted with the witnesses against him .. .."

. With the caveat that "simplification is falsification,"” McCormick offers the fol-
lowing di'finilior of hearsay; "Hearsay evidence is testimony in court or written evidence,
of a sutlcmeiu trade out of court, such statement being offered as an assertion lo show
(lie truth of mailers asserted therein, and thus resting for its value upon the crecphility
of the out-of-court assertcr.” mccormick, Jovidinc, s 220 (1031). See also, 5 wicmori:,
Kvininci; § 1"lit (I'id. S IVfiti (3d ed. 1010); Morgan, Iicarmy Dunyas ami .m/Witicalin
0/ the Jdcuinly canicjit, C2 Harv. I.. Kiv. 177 (IMS).

C. Right to counsel stems to have beckoned as an allotnative, and innocuous, ground
of derision, hut die Court found that problem moio difficult than the one it ubim.ilelv
faced. The Com had intmpreted Hideon v. Wainwright, 371 U.S, (100", Ic- leipiira
chat counsel Ire provided at any ciitii.nl stage of a ciiminal piocecdin?, including die
preliminary hearing. White v. Maiyland, 373 U.S. MI (I0C3). (¢/. Hamilton s. Alabama

73 US M (%0(].1). tint the (louit distinguished those cares as havin™ dealt with prelimi-
t

nar>( hearings that could have been the occasion for entering a plea; the 'leva* homing
could not. US. at -m;. The Court oxpiessly refused to decide whether there might
lie other feature: of tin: Texas hearing so critical as to make counsel compulsory, Im-
pllym% that the record was not sufficiently informative, 38]? US. at -IK. lint the recuid
did show, at a ni.iiiuium, that prosecution testimony could lie taken at the T-xus prelim-
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CONFRONTATION 1435

showed at the trial that the victim had left the state, he sought to in-
troduce a transcript of the testimony the victim gave at the preliminary
hearing. The defense attorney objected, claiming his client had been
denied " ‘coiifruuuucm of the witncssess . . . ”7a contention rejected
by the trial and appellate courts. Reversing, the Supreme Court ob-
served that the right to cross-examine witnesses is included in the Sixth
Amendment right to confront them, and then incorporated the federal
confrontation standard into the Fourteenth Amendment.

With that stroke, the Court imposed on the states a doctrine of un-
certain reach. It did not elaborate past exegesis of the clause, which
has casually identified confrontation with the irreducible core of the
hearsay rule.8 The Court in Pointer, without mentioning hearsay,
recognized two exceptions to the rule against hearsay as exceptions
to the Sixth Amendment’s confrontation requirement.1 Thus Pointer

inary heaving and presetted for laic, use at the trial. Itthe Court felt unable to hold
flatly that counsel was requiredat the Texas hearing, it might simply hare rilled that
counsel was required at any hearing whose testimony was to be preserved for later trial,
inasmuch as prosecutors could nevcl he sure that treiy witness who testilied al i prelim-
inary hearing would lie able toap, car at the trial, they would probably wish to guar-
antee that testimony could he eeemed for later usehy obtaining counsel for de-
fondants at all preliminary lien Still, Mieli a rule of (event fniisevithr would not

June demanded a finding that exas preliminary hearing was hy its very nature
a critical stage at which counsel icquilcd.
7. 30 1S, at elil.

8 See, e.g., Snyder v. Massachusetts, I'M U.S. 07, 107 (10.il) (Cardo/o, J.):

Nor lias the prnilcge of confrontation at any time been without lecogni/cd ex-

ceptions, as for instance dying declarations or documentary evidence. [Citation of

cases omitted.] 'the exceptions are not even static, hut may he culnigcd bom time

to time if lliele is no material depaituie from the reason ol the general mle.
Robertson v. ISatdwiu, ICf. U.S. 27 282 (1837).

Nor does the Erovision that an utilised person shall he confronted with the wit-

nesses against him prevail the admission of dying declaiminns, oi the depositions

ol witnesses who have died since  the former trial.

Compare Kay v. Uriled States, "'M -0 I 18 (11t Cii.  PJip),  m, deniat, 'lfill US.

&3 (IHiIQ, asserting the clans- was
intended to picvent the Hint cf criminal cases upon affidavits, not to soive as a rigid
and inflexible barrier against the orderly development of le.isonable and neiessaiy
exceptions to the hearsay rede.
0. This Cnuit lias ieiogiii/ed me admissibility against an accused of dying declaia
lions, [citation of cases omitted) and ol testimony of a deceased witness who has
testified at a fot'iier tiial. |C.itatinu of cases omitted.] Nothing we bold here is to
the cuntr.iiy.
280 US. at -107 ‘I bis passage makes it difficult to interpiet tin- decision as a first step
in icasscssing the lieaisuy mle and establishing new standards of reliability for hearsay
exceptions. If aty categor?; of admissible hearsay deservesto beeliminated as pan of
sticli a leassc.v.uieltt, it 1s the category of dying declarations. Sec Note 18 in/m. Yet (tic
Court tillered dying declarations as an example of unquestionably admis-ahl" hearsay.

. oMl - <=
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left undislmhcd the notion that the hearsay rule and the constitu-
tional requirement are intcrchang -.ble

Despite the superficial similarity between the evidentiary rule and
the constitutional clause,1' the Court should not be eager lo equate
them. Present heaisay law does not merit a permanent niche in the
Constitution; indeed, its ripeness for reform is a unifying theme of
evidence literature.” From Rentham12 to the authors of the Uniform
Rules of Evidence,13 authorities have agreed that present hearsay law
keeps reliable evidence from the courtroom. If POINtEl has read into
the Constitution a hearsay rule of unknown proportions, reformers
must grapple not only with centuries of inertia but with a constitu-
tional prohibition as well.

The major problem is not, however, scraping the barnacles from
hearsay law. No hearsay code, however streamlined, could serve ap-
propriately as a constitutional principle. The goal of any hearsay rule
is to admit hearsay when its out of court context can serve as an ac-
ceptable substitute for cross-examination.H Thus dying declarations
arc admitted on the theory that a man would not face death with a
lie on his lip.s.,,: This example illustrates two characteristics of hearsay
rules. First, they are al best a partial substitute for cross-examination.
Cross-examination helps expose all of the defects of testimony—defi-
ciencies of observation, errors in the use of words, distortions of
memory, and deliberate falsification.11 Here the oul-ofcouil suhsli

AL Out writer lets s-tjuesled that It musliliitioiial lij'ht is based on a common law
Eringiplle which, in lijiii, liuds its oii|;in ill a miction m tilmsis at tin: tiial of Sir Wall i

alrijpli, NCIL Hiitr.it, Tin; Sixin Amimimint Kit (I1thil). "Lhis a]i]i:iienlly is the only
liislotiral illiiliiiiiation the tlause lias lereiud, =

1 s.e Weinstein, I’xihnlii'c I-mrc n/ liviii.oiy, 1li lowa 1, Riv. I3, H1-10 (I'lill)
(mlleilill); epithets).

. Se, @, 1 lUN'NAM, Kaiionaii oi Jinma.M. LvmiNia Hl-»l (@827); 3 4. I-E

13 Umkiiim Kmi ti;l(l)ﬁi) lioiils admissible,

il the del.n.m| is imavail.ible as a witness, a Malcment uaiiatiii]», ilesoibint; or ov-

plaiuim; an event or (ondition wlihli the jii}.<- limls was made by the ileclai.nil al

a linn- dien the matter had been leeenlly perceived by him and while his leiollee-

linn was clear, and wa- made in fynod faith piim to die uininienienient of llu- atlion.
N'ationai Com iiniNia: or Uiimmissilini its o\ lIniioiim Sivii l.aus, Hanhhooi, O (I10.").
The ride lejncMiits on its face a foiisideralile lilierali/atioii. Rut it is weakened hy the
Coiuniissioiii-i.s" Note ﬁ"ﬁdan_s.e.(r) is dtafled su as to indieate an attitude of tchici itirr
and refpiin most eaielul Miiitiuy in aduiillinj; heaisay statements under its provisions"
||||||.% and by the I'efatory Note to the entile ret of mles ("Of tonrst: a isn mle
wotihl be inopcialive in a |\wn situation when then- would onin limn its appliralion
an invasion of roiistitiilional lij-hts." 1d. at toil.).

1, 5 WitMoitr oft of. mjisa note 5 5 111

15 Mattox v. United States, 1 LS. I'll, 152 (IIfUY).

lli. lot tin extensive analysis of how cfleetivcly hearsay rules deal with pmhlellls of
narration, sitnerity, memoiy and pcrreption, see Mm;-,.in, miJini note fi
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lute—fear of impending death—assures at most sincerity.17 And even
if it gave some assurance of the other aspects of reliability, it would
lack the unique potency of cross-examination. Only cross-examination
subjects testimony to the ordeal ol a hostile adversary's probe for
weaknesses.

A second defect is equally crucial. Inevitably, any hearsay rule is
arbitrary. The judge cannot halt the trial to ponder the reliability of
every item of hearsay evidence; nor can attorneys calculate reliability
in time to object to hearsay in a running narrative. They must have
broad categories of admissibility which yield an effortless decision.
7n this area, rules of law must be rules of thumb. All we can ask is
that the categories of admissible hearsay be generally reliable,
particular example may be suspect and call for the exercise by a trial
judge of his discretion to exclude unreliable evidence

In summary, no hearsay rule closely approximates the advantages of
confrontation; and no rule accurately distinguishes between reliable
and unreliable evidence. There are, no doubt, better and worse at-
tempts. ]5ut experts cannot begin to sort them out; the empirical evi-
dence is scanty and ambiguous.H There is no basis for exalting any
of these ragged approximation'; as the essence of the confrontation
clause. The Court should not cast itself in this area, as it has in no
others, as the final arbiter of the reliability of evidence.

When fared directly with problems of evidentiary weight, the Court
has been waiy. Its few forays into this swamp have been <iicumspeet.
Thompson v. City of Louisvillell and its progeny"" mark the outer
limits. Petitioner in Thompson was arrested for loitering when police

17. The Ruarnntec of sincerity seems the one iilo.i tharacierisiic of (he exceptions lo
the mle apainM heaisay. Moip.in, stijim note 3 ai fill'l;, Mapuiie, The Hearsay System:
/lroitind mill Through thu Thh krit, 11 Vand, I.. Riv. 711, 710 (tout). See also Mom . Coin
or livmiN'i: 21-1 (1012).

K. See, [ull him. anil Slesin].n, Some Oloew.itiuns mi the lute of T.eiilac,
iattiiiieoiis K\i hiniiilim, 28 Coiom. I. Riv. 432 (1028) I'aradoxhally, ihc (fmui in
1aiitler chose one of lhe most viihtrtahle ex“ceptions—iljinH;. declarations -as an example
of an evidentiary c.alepory dial meets lon sliintional M.imfaids. See nnie O sii/mt. Of all
Ine rxiiplions, the one for dyinj; declai.ilions lias been called "lhe most mystical in its
tIirin and Ihe nnisl aihitrnry in il:. liniilalions." McCoumici., Jviihm.i; 5 -78 (1071). 't he
\. dial pmdiicl (if a death npnny would seem lo lie of did.ions leli.diilily.

10 3t U.S. 100 (HIil).

20. Slinuleswoidi v. (lily of Ifiiiniiiftliam, 382 U.S, ™M (1013 Uanici \. l.onisiana,
3iiS U.S. 137 (10(11). Tlimipli Trimnjisan is best known for cstnhIMiiiiR die principle dial
convidion may not lie li.ul on no evidence, its InddinF was foiesliadowed In Sihw.ne v.
[il. of Jiai rxamineis, 333 U.S. 232 (1037). Uheloih.dly, however, die (.oml in Selni*ire
measured Ihe sanity of liar ex.imineis not die weiplit of evidence; "t here is no evidence
in Ihe iecoi.l which rationally jnsiilies a lindinj; dial Sihwaic wav morally unlit in
prailice law." 33 US. al 210 17



1438 THE YALE LAW JOURNAL Vo! 751131

enicred a cafe ancl saw him shuffling his feet in time to background
music. The arresting ofliccrs added a charge of disturbing the peace
when petitioner became argumentative as they led him away. lie was
convicted of both charges in police court. Reversing, the Supreme
Court said the question before it turned “not on the sufficiency of
the evidence, but on whether this conviction rests upon any evidence
at all.”2 JI. any explanation of the case was necessary, the Court pro-
vided it in Shulllcsworlh v. Clty of Blrmlngham: “The proposition
for which that case stands is simple and clear. It has nothing to do
with concepts relating to the weight or sufficiency of evidence in any
particular case. It goes, rather, to the most basic concepts of due process
of law."2

If the Court adds a hearsay rule to the Constitution, it will face the
rasc-by-cnsc review of evidence llial it sidestepped in Thompson. Hear-
say questions demand particularized judgment, and require as much
familiarity with the record as with the rulebook. Only by sifting the
evidence itself can the Court be sure that a particular use of hearsay
is not harmless error or the exercise 0l trial com t discretion. Hut no
task could be further from the Supreme Court's constitutional func-
tion than the exercise of routine appellate review.

This is not. to say that there is no room in the Constitution for a
rcqiti’cuienL of some measure of evidentiary reliability. Bui this re-
quirement should be enforced through the due process clause, not
the confrontation clause.21 As Thompson and its progeny illustrate,
hearsay problems are not, the only ones that arise in connection with
criminal trial evidcucc”Tlic potential for admitting worthless evi-
dence is as broad as the range ol facts that may be presented in a court-
room, either through testimonial or real jjroolk] T he confrontation
clause, even if given the widest interpretation possible tinder POINtE,
protects only against weaknesses in testimony that arise for want of
cross-examination. Moreover, if there exists this basic and extensive
concern with minimal reliability, it should not be confined to criminal
cases as it would be under the confrontation clause. Only due process
is pervasive enough lo roach the evil.

The tonlionlalion clause should serve a discrete and more limited
function. It should focus on the legitimate concerns raised by a liber-
alized hearsay rule: that such a title may institutionalize baseless prose-

at. Mt s st i,

yL Sfitt US. 87, (M (1%ri).

it Compare ltentin, "Selecliid hu:oil>oralion” in tin: fourteenth Amendment, 73
eaLi: 1., VI .
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cutions, or at least tempt prosecutors to use hearsay instead of live
witnesses whose demeanor is unimpressive: or that itEmay induce
proseauoiiui negligence in securing witnesses by holding out the easy
alternative of presenting their statements through other witnesses.
Such pralicc-v undermine any system of criminal justice that presumes
innocence and .insists that the process of rebutting the presumption
be absolutely abowj reproach.”

Fears of this sort would bp allayed by a confrontation clause read
not as a Delphic reference <o the essence of the hearsay rule, but as
a canon of prosecutorial behavior. The clause should be held to re-
quire that the prosecutor make a diiig*fjit, gend-faith elfort to produce
witnesses to testify. So read, the clause woidb bind the prosecutor re-
gardless of whether some exception to the rule against hearsay would
allow the prospective witness’ testimony to be recounted by others.21

The objection to the prosecutor’s presentation of heai$r. instead
of an available witness is not that such hearsay necessarily is ks.s reli-
able than the hearsay of an unavailable witness, but that the proscait/a-
lias made the testimony less reliable than it might have been.5

Although the Supreme Court never has discussed confrontation ex-
plicitly in terms of prosecutorial behavior, its decisions strongly sug-
gest such a rule. Greene V. MCF|r0y-0presents a striking example of
objectionable failure by the government to present witnesses.Z7 GIEENe
dealt with the dismissal of an executive of a private company that
held defense contracts solely because his security clearance had been
revoked by a Defense Department security board. The revocation
cainc after a hearing at which the government presented no witnesses.
"It was obvious, however . . . that the Board relied on confidential
reports which were never made available to petitioner. . . . Petitioner
had no opportunity to confront and question persons whose statements
reflected adversely on him or lo confront the government investigators
who took their statements.”28The Court sidestepped the constitutional

24. For example, although ail excited utterance is admissible under conventional
hearsay rules, McCoiimick, Kvmr.Nct; § 272 (1954), (lie prosecutor would lie icc|uired
under (lie proposed standard to produce an available witness,

25. Cj, Napue v. Hlinois, 300 U.S. 201 (1939); Mooney v. Molohan, 291 U.S. 103 (1935).

20. 300 U.S. 471 (1929).

27. Though petitioner sulleicd no criminal sanction, the loss of Ids job and tbc
damage to his loputaiion thai followed tin: loss of security clearance apparently were
sufficient to warrant application by the Court of criminal tiial standards. The govern-
ment*s failure in Greene to present witnesses was not tmiouc. Sir. e.g., 1&tcrs v, llobby,
3-19 U.S. 331 (1955); Hailey v. Richardson 311 U.S. 918 (.J31), niAA.itiig per cm him hy mi
equally ilwiiled court 182 F.2d -10 (1950); Parker v. l.cster, 227 F".@ 708 (@i Cir. 1955).

Compare Dayton v. Dulles, 357 U.S. 1M (1958).
28. 300 U.S. at 479.

BiSi
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question, holding that the Board was authorized by Congress and the
President to conduct only the kind of security clearance program

"which affords affected persons the safeguards of confrontation and
cross-examination.”20

A confrontation clause incorporated into the Fourteenth Amendment
speaks not only to the threat of Big Government foreshadowed by the
Defense Department’s Industrial Security Board, but also to the home-
spun guile and sloth of local prosecutors. The obligation of federal
prosecutors to present at trial the best available evidence was estab-
lished in leading decisions under the confrontation clause before
Pointer extended it to the states. Petitioner in Klrby V. United Slates™
was charged with receiving stolen goods. The Court found error in
the admission, to prove the property was stolen, of evidence that three
other persons had been convicted of stealing it. In MOteS V. United
States,u petitioner’s conviction was reversed because the trial judge
admitted a transcript of testimony taken at a preliminary hearing
after a showing that the witness’ absence was clue to the prosecutor's
negligence. In both cases the prosecutors settled for second-hand evi-

dence. In neither was there a showing that first-hand evidence was
unavailable.

Pointer and its companion case, DOU|g|a3 V. A|abama,3-come within
the compass of the earlier decisions. In POINtEI the state where .he trial
was held and the state where the key witness had gone were signatories
to the Uniform Act to Secure the Attendance of Witnesses from With-
out the State,33 which, in effect, allows interstate service of process.
Since the victim's hearsay testimony was the most damaging piece of
evidence against petitioner, it was reasonable to require that the pro-
secutor undergo the slight inconvenience of using the act lo insure

1
the witH S presence. There is no indication that he attempted to do
sO0.

In Douglas the prosecutor knew in advance that a witness he in-
tended to call, a confessed accomplice of the defendant who had been
convicted at a separate trial, would avoid damaging his chances for
an appeal by jefusiiig on Fifth Amendment grounds to testify. None-
theless, he was called. When lie refused to testify, the prosecutor read
aloud from his confession, which incriminated the defendant, pausing

29. hi. at 500.

30. 174 U.S. 47 (1899).

3. 178 U.S. 458 (1900).

32. 380 U.S. 415 (1905).

33. Cai. I'kn. Com; 8§ 1331-34.0; Tr.x. Com. Qui.w. ITIC. art. 24.28 (1906).
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CONFRONTATION

at intervals to inquire whether the witness remembered having made
the statements attributed to him. The Court reversed the defendant’s
conviction.

It is arguable that however cynical the prosecutor’s charade, he did
present the best available evidence by bringing a live tri,ness to the
stand. When the witness refused to testify, he had no choice buL lo
rely upon hearsay testimony. So read, DOUng\Noukiequaw confron-
tation with the hearsay rule. But it was not simply the introduction of
hearsay that disturbed the Court. The confession might have been ad-
missible under conventional hearsay law as a declaration against penal
interest,3land in fact was described in the testimony of two nolicemen.
The prosecutor, however, knowing in advance the witness would re-
fuse to testify, called him simply to enhance the credibility of the
confession by putting woius in the witness’ instead of the prosecutor’s
mouth; that is, to profit from the same illusion that for ages has made
ventriloquism such an engaging folk art. It was this enhancement of
credibility and not simply the presentation of hearsay that drew the
Court’s major objection. The Court distinguished between the prose-
cutor’s rending and the witness’ invocation of the Fifth Amendment.
The former indicated only iii«; the confession was made by the wit-
ness. This inference could be partially tested by ci examining the
two policemen who had testified that the confession was made. But
the witness’ reliance on the Fifth Amendment suggested that the con-
fession implicating the defendant was true; that inference could not
be tested because only the witness was competent to discuss it and he
refused to testify.3b

'Flic cases in which the Court has denied claims based on the con-
frontation clause do noL appear to involve violations of the proposed
standard, and thus arc consistent with it.30 This frees the Court to

3L see Uniform Hums of Kvmr.Ncr. G3(10).

3. 30 US. nt 41920 In Tinner v. Louisiana, 3/ U.S. 400 (1905), the Court re-
versed a conviction after the: credibility of witnesses' testimony had been enhanced in a
way dial put it beyond attack by cross-examination. Two deFuty sheriffs, important
witnesses at a murder trial, bad custody of the jury. ". .. [TJlie telatinitship was one
which could not but foster the jurors' confidence in those who were their official guard-
ians dining the entire period of the trial." it at «[~l The rase prc-dated Painter and
Douglas, however, and the due protcSs standard was emploKed._ _

3L Snyder v. Massachusetts, 20 US, 97 (1U34) (view hy jmy of crime scene held
not to present confrontation problem); Dowdell v. United States, 221 US. 35 (19]_9
(judge, clerk and official icporicr who certified that defendants had been imaigncd an
had pleaded in trial court not "witnesses” within the meaning of a statute embodymg
the constitutional standard.); Mattox v. United Slates, 156 U.S. 237 (1815) (cross-examine
testimony of deceased witnesses held admissible). wut ¢/, Salinger v. United States, 272
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interpret the confrontation clause as a standard uf prosecutorial be-

havior and to abandon the unwieldy and unwise licarsay-confrontation
equation suggested by the rhetoric in Pointer.

U.S. 542 (1920) (letters from persons not called as witnesses admitted to explain replies
by accused to them—perhaps a marginal case, though the most damaging evidence ap-
pears to have come from letters written by the accused).
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CriiuJnp! FrccrtUtrc: Kansas City v. McCoy

The Confrontation Clause, Short Circuited

Thn case of Kansas City V. McCoy. 525 s.\v.2d 536 (Mo. 1575). is a tost
cast;. It» {v.iniosv is to tost the constitutionality of the use of closed circuit
television [hereinafter cited C.C.T.V.] in the examination of witnesses." In
deciding this ease, the Missouri Supreme Court held, inter alia,7that the use of
C.C.T.V. for lIhe examineti n of an expert witness did not violate the defen-
dant's right to confront his adverse witnesses under the Sixth Amendment of
the United SI ues Constitution.5While the MCCOY decision involved a prosecu-
tion under a municipal ordinance for the possession of marijuana, its holding
may open the door for the use of C.C.T.V, examination of witnesses in other
proven lions. The witness examined in this case was the stale’s expert witness
who testified to the chemical analysis of a substance alleged to be marijuana,
'(‘hi ®sexamination was conducted via C.C.T.V. even though the witness was only
a few miles owuy in the police laboratory. Furthermore, there was no showing
that the stale had tried hut was unable to produce the witness in person, or that
the witness was otherwise unavailable for : in-eourl examination.l In uphold-
ing the use of C.C.T.V. in this situation the Missouri court stressed:

The primary object of the constitutional provision in question wan lo prcviet

doposiboiis of c.v fitirtvaffidavits, . . .being usml again 1 the prisoner in lieu of
personal examination and cross-examination of the witness. z
and that

. a primary interest secured by it life Confrontation Claused “lie i(d't of

cross exanin.ition; an adequate op;ﬁ)rtun1ty f?r er[)ss cxiinination may satisfy
the clause awn in the absence of PYSICal MNITaN utim

In further support' of this position, the court cited a Mass'u busetis ease wherein
the use of n certificate from the si T department of health attesting to the

L KmWfl;> City v. McCoy, £25S.W.Vil LT" (Mo. H7) (dissenting opinion).

2. Th> roiei also held Mint the use of C.C.T.V. e;)uipii,i-ei and die priMiice of reporter* did
not violate il edot ichmtV 1ftti and fourteenth Aineiidmi"iit tiglilsofduo proec.ss under 1lieUnited
Slice.* Constitution. b h i ed it; hixtdiii|; upon lhe facts that lhe C.C.T.V, equipment wits installed
w.vi;ueh that sMoiiioy/clir ci coaiinwiiiilirimi were suit obstructed, and liiat therefore the defendant
oo*, a fair triii  d hiilight under the Due ['imcs'i choice were not denied. An.-eerini: the charge
th.it 1it' iNC of i ZC.T.V. wan a violation of tie- Code of I"mie™-".ivi.il liesponsitiilil;. mid rnnliary to
judi*ial ethics, the court said Had the u.c of C.C.T.V. in this cas" k not the t\pc of "teluvisiuit"
p WHLel by Ci i i:tw*7)of Hole a] tlieCod” of I Tides. IMfii.dlv, li.r del*ocdanl .i-gued th a lla
roftatui 1 Ltom tU was illegitity mlo'il, rotthe ioili1di*m,. d this *an*: IS i«iillu iailg,
a oiior dieitiaii.kSndc v. Uariihesel;, 41 SWY-'d 7 (vo. IM7)|, which held that a search aiiide
in amjumHloa with a boohing procedure, was; a rea.'inmli'e piomlorv ami that evidence thus seized
laed not iu :al]ip.i'i«ed.

a ,s.wvd at VA

o [l

b. fEfiS.W.Vd at <t"lin]! from Mattox v. United Stales, |. W§.S. XdT, 212 t.“tfg).

li. % S.W.".idat .flld, qu:itiu]{ from Dougins v. Ahd"aam, HHO U.S. «dift, 1P* (10lio).
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chemical analysis of an alleged drug had been held not violative of the defen-
dant’s right to confrontation under the United States Constitution.* From thi.;
case, the Missouri court reasoned that ifa mere certificate could be upheld, then
the u?t: of C O.T.V., which presumably grants a greater right, could not violate
the* defendant’s right to confront, witnesses. However, the court’s analysis of the
confrontation “problem is superficial. The com | failed to take into consideration
the diiiefences'bi tween the use of C.C.T.V. and netuni physical confrontation,
and they failed to show how these dill.  .res affect the purpose of the Confron-
tation Clause of the United Stales C* “itulion. This note is an attempt to
analyze some of these deficiencies.

HISTORY AND PURPOSE OF THIS CONFRONTATION CLAUSE

The Sixth Amendment to the United States Constitution states, in perti-
nent part, that, "In all criminal prosecutions, the accused shall enjoy the right

. ; to be confronted with the witness against him.”” Since the time of the*
incorporation of this clause of the Sixth Amendment into the Due Process
Clause of the Fourteenth Amendment,"the Confrontation Clause has been sub-
ject to increasing amounts of litigation.l0 Traditionally, the Confrontation
Clause has been thought of ns a bur against the use of ex parie affidavits against,
the accused in lien of personal examination and cross-examination of the wit-
ness." In addition, a substantial number of cases concern admissibility of hear-
say evidence and ils possible conflict with the Confront:uion Clause. Generally,
those rases stale that evidence allowed by established exceptions to the hearsay
evidence rules do not. violate the defendant’s right of confrontation where there
is an adaiuntc opportunity of cross examination.2 However, even a well-
established hearsay exception will not bo tolerated when it "unnecessari\ rub*
yeri(s) the opportunity to ooss-oxnminnlion.””13 Thus, for example, in ﬁ‘tr nr
|\ /1in,v," the defendant was deprived of bis right to confront the witness where
the witness was out of the trial court’s jurisdiction but where the state bad made
no elfort to procure his atlendaecc. The Supreme Court-stated that, th ness
is not unavailable "unless the prosecutorial authorities have made a : <ith
oli'ort to obtain bis presence at trial.”101n MNNCUSI w. StUbbS,U the LeeTE
Court distinguished Tlarherand held that there was no violation of the ( i-ulron-
intinn Clause when the prior testimony of the witness is used in evidence where:

7 Cornmanwealth v. Harvard, 3fii Mnn-i. 152, 253 N.K.2d 346 (19(50); *ceaha Cemmunweahh
v. Slav 1, 245 Mnwi . 405, 110 N.K. 405(1923); Annnt., 29 A_l..It. 2K9 (1924).

S. U.S. Const,amend. VI.

b Pointer v. Tcxua. 3(20 U.S, 100 (Mtior>).

10. J. -1 M. tinld W. laal vk, Cm.Mi.v.,. rr.ocicem:, Consiticiionai.Limitation" set.0, ai S*
«fled. 1".CM. ilwciiuifo-r cited «= CitiMiN.u. I"ficci ,ivizj
1 V. I"idled Fitnil Mi U.S at V.:2I; K tint?aCity v. McCoy, s\w.2d VS.

IF, tLiiiui v. Tev,-]i,, nilJJ" i 170ti:Y); .scoho. Culilotm.lv. (rt"ri, 399 U.S. J49 (ItliV); i-.U.ata.i
v. SUiljlv, I'W (@.S. (1972;; Dm her v. Page, 300 U.S. 719 (lOIith); Chimi.s".W. | dot ki>i ir.. SUpra
inn- lo. ai 59-00.

i Citi"il.Mi. Pijocrnoitk, Spru note 10, at 59.
1L narin-i V. Page, 390 U.S. 719 (19GS).
1. Id at 725.

M. Maacnsi v. Stubba, supra note 12.
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D) the witness was out of the country; 2) the witness had testified at the first
trial, and 2) the defendant had the opportunity to cross-examine the witness at
the first, trial. In both these cases however, the Court stressed that before the
prior testimony exception to lhe hearsay rule can be applied, the witness must
in fact, be unavailable.””
More recently, in California u. Green,T the United States Supreme Court
again spoke of the purpose of the Confrontation Clause:
Confrontation: (1) insures that the witness will give his statements under
onth—thus impressing him with the seriousness of the matter and guarding
against the lie by the possibility of a penalty for perjury; (2) forces the witness
to submit to cross-examination, the “§reatest legal engine ever invented for the
discovery of the truth”; (3) permits the jury that is to decide the defendant3
fate to observe the demeanor of the witness inmaking his statement, thus aiding
the jury in assessing his credibility."
In sum, tlIm purpose of the Confrontation Clause is to afford the trier of fact a
satisfactory basis for evaluating ibe truth in the fact-finding process so as lo
insure maximum probability that the truth will emerge.D

CONFRONTATION. VIDEOTAPE vs. C.C.T.V.

At this point, it is important to distinguish between C.C.T.V. and other
audiovisual media, in particular, videotape. This distinction is important be-
cause though the two media outwardly seem very similar, the effect which they
have on an accused 3 right to confrontation is very different. Also, a discussion
of videotape is impo tant inasmuch as there has been some case law and com-
mentaries approving itsuses"lland an analysis of these can serve as a tool to the
analysis of C.C.T.V. and its effect upon confrontation.

It is generally accepted that the increasing use of audiovisual aids has been
a boon to the adjudicatory process.” Videotape isone of the newer technological
achievements in this field. The term videotape refers to a process by which both
audio and visual portions are transcribed onto magnetic tape. This isdone with
the use of a camera and special recording equipment. The tape can he stored
easily and can be replayed at will o* a monitor similar to a television monitor.-"1
Videotape can and has been used in both civil and criminal cases.-1There are
at least four foreseeable ways inwhich ifcan be used, I to record: (1) ex parte

17. Barber v. 1fge; Mnncusi v. Sttilt, mipra nolo 12; cin.viNAt. 1 kockhi®uk, SOPIO note ift, at

1,0. Ci-lilvVimin v. Green, 300 U.S. 149 (1970).

19. Id n1 fi.

2ft. 1d ; srr ;N\ fa'ime-jinn, The Right &/ (ot fruntniian, £5 Ifin (1000).

2> State v. lL.tnk, I1SO S.W.Xd 210 (M;i. 1<70); Slate v. Hendrick;., 4M> S.W."i 1 Il iVm.
UVTd; Kouihhim and Rush, Television in the Courtroom and Cltismm, co A.H.A.d. 270 (1973)
(herainnltar cited Knrnhkun and Rush]; Comment, A érashu Faces Videotzpe; The New Video
Idi<( Technology In Pergective, G ciikigiiion L. Rkv. 2M (1072); Comment, 26 Stan. L. Hkv. CIO
(A07-1).

22. Knrnblum mid Rush, SUPIa imte 21.

23. @GNl ttiiiioN L. Rev. 214, supra nntc 21.

24. Kornhlum mul Rush, SUPIA note 21; C Ckkic.liton I Ruv. 214, SUPIA note 21.
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slaliwajjts, lor example, confession;®, (2) depositions ofwitnesses, (3) testimony
for trial, and (4) live testimony at the trial to prepare an appellate record.””
The use of videotape in presenting a ufessions of a defendant has been
upheld by the Missouri Supreme Court.1"Likewise, other uses are also thought
to be non-violative of the defendant 3 constitutional rights.””The question of
\vlu,ffic*r prore” wind video! goc*cl lostjjTiony of fin nvnilcildo witnckX violotr ¢ ?ho
defend uil-3 right to confront the witness will probably be answered soon.z in
this last situation, it can he argued that where a witness testifies in front of a
car: m in the defendant 3 presence and the defendant has the opportunity to
cr examine, and the videotape is played hack to the trier of fact at the trial

) I it can weigh the witness temeanor, the purpose of producing the v. itness
h; :n fulfilled and this procedure will not violate the defendant”s right to
co". the witness.”” It is important to note that the use of videotape just

described is the use most analogous lo lhe use of C.C.T.V. in the McCoy case:
henceforth, when the term videotape is used it will refer to this use.

Videotape and C.C.T.V., although similar in that they both transmit audio
and visual messages, are different in their use and their effect upon confronta-
tion. C.C.T.V. isthe use of a camera, microphone, and broadcasting system by
which audio and visual images are instantaneously broadcast to a remote moni -
tor location.””The set-up in the McCoy case consisted of two such systems In
the courtroom there were two stationary television cameras, two monitors which
appeared to be ordinary television sets, and microphones for the use of judge
and counsel. In the laboratory, where the state 3 export witness was located, was
a camera, a monitor and microphone. During the examination of the witness,
the witness could he heard and seen in (lie courtroom by the defendant, the
attorneys, and the judge who sat as the trier of fact in this case. The witncs.-
could see and hear the examining attorney and he could heat the judge as will.
There was no court official present with the witness; however, there were four
other persons present in the room with him. The transmission of images and
voices woe- iir-tpm*aiicour,.3l

from this description of the C.C.T.V. system used in McCoy, it iseasy to
see the striking contrast between it and tho videotape system described above.
First, in the videotape recording of tho witness @estimony, the witness is jrhy
cully confronted with the defendant at tho time of the deposition. Second, the
witness is physically confioh ted with both the defendant 3 and stale 3 attorney.
There in the physical presence of a court official who is to administer the oath.

23. hi

20, SInlo v. land.. SUPIA iii.ie 21; Stall- v. Hendricks, UIprii nolr 21.

27. :fiStan. L. Ri:v. 019, SUPra note 21, nl 0:1-0I2, (This article give. i gun! rincuaMon on

28. i (i.TSicaiDs l..Hbv.211,XUpPM nnk> 21. The National Outer for Ktnt! Ow.uti* plan* Ir raifv.
11u."C isse., on appeal in caves presently linini; prepared in Georgia and New Murhpshire.

29. 2d Stan. I, Hrv. 619, SUPra 1¢it*21, al MI; Seenso, The Supreme Court, SPHil Term, 8 i
Haiiv. 1U;v. 1, lid (1970).

30. 21 Hsvvo.o0i AW.". Hntansica, IEIVISINHI2 19 (1973).

31. Record. Kansas f*ily v. McCoy, 825 S.\V.2d 320 (Mo. 1978); non- also that a VidrutajK*
rcTcnIinj; was made of die examination of IHie wilm-v* to preserve the record for any suli.-crpitpl
nppiids.
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_TEr. advocacy atmosphere
9ppHB8 "®N"EBN"89SW *tlrv/)css realf/es FA;ImpoT4niK:?17Mfi7ATouSne5!r<71’

2VWIi?WWI$* FurTK»\v reasons, some persons argue that in a videotape dcposi-
lioiTChrwtftiss is produced for the purposvs of the Confrontation Clause and
that the transmission of (his confrontation to the trier of fact is merely delayed.1l
This iu/.oiiic-'it cannot be so easily made, however, when the medium used to
presc-nt the witness' testimony isC.C.T.V. When C.C.T.V. isused, as in MCCO)/,
the witness is never physically confronted with the defendant” or hy the attor-

neys or judge or.any court official; therefore, he is if'pressures

d. The witness is insulated in his own comfortable
ant! familiar sfttfoudings and there is no monitoring or control of any of the
events that occur at the place of examination of the witness. As will he fully
developed below, it is due to these dilFerences (between videotape and C.C.T.V.)
that the argument made for videotape’s non-violative ellect on confrontation
cannot be made for C.C.T.V., and that C.C.T.V., ns used in MCCO)/, fails to
provide the defendant, with his right to confront adverse witnesses.

THE PURPOSES OF CONFRONTATION. SHORT CIRCUITED

The argument that. C.C.T.V. deprives the defendant of Ids right to confront
the witness can he supported hy applying the purpose of the Confrontation
Clause to the use of C.C.T.V. in examining witnesses. (a||fnm|t| r. Crel'i ||
supra, the United Stales Supreme Court summarized the purpose ol confronta-
tion as: (1) insuring that testimony will lie given under oath, (2) forcing the
witness to submit lo cross-examination, and (3) allowing the trier of facts to
observe 'hr*witness’demeanor.3 Kadi ofthese purposes will be discussed as they
apply to tho MCCO)’ case.

Testimony (liven Under Oath

The drat purpose of confrontation is that it “insures the witness will give
his statements under oath. . ."™* Confrontation undoubtedl has this cllen
when the witness in testifying in front of the court. He is ph ‘fally present
before the court and therefore is constantly reminded by his surrounding;- that
he is testifying under oath. However, whem videotape is used, there is a more ,
relaxed atmosphere and (his may cause the witness to be less mindful of the o i/
important purpose of his testimony.** N otwithstamdiimg this fact, the witness is /y*
still reminded by the advocacy nature of thho proceieding that his testimony is a
serious matter. But the use of C.C.T.V. has astrikingly less profound ellect upon
the witness. There is virtually nothing Coremind IIn* witness thru he is tort iTying
under oath. The witness is not in the prcanuco of tho atturnc'.s, judge, defomlanl

e R s gty e s

il Eornbhnu mid Kush, supra 10t 28 Sstan. 1. Kiv. (i, sopra MU~ t A1)
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or any court official. The witness is in his own familiar surnundings and nii he
has lo remind him of the seriousness of the proceedings i- a small television
screen with tho image of the examining attorney.” In fmi, in the .MCCO)’ c:\-e
the oath war. not even properly administered. The examination of the witness
was begun before the witness had the presence of mind to remind the rout t that,

he had not been given the oath.” This occurrence in itself shows th. great""}

deficiency of C.C.T.V. in insuring that the witness will give his statements/
under oath.

Cross-Examination

The Supreme Court has declared that another purpose of the Confrontation
Clause is that it "forces the witness (osubmit to cross-examination, the ‘greatest,
legal engine ever invented for the discoveiy of truth’.”™ llore the Supreme Court
quotes Dean Wigmore who likens the purpose* of cross-exctinintuion to the pur-
pose that torture served in the medieval system,"1lthat is. p> put the witness
under certain physical and psychological pressures lo insure that he is telling
the truth.ll When an in court examination or a videotape examination of a
witness is made, all available pressure can he applied to the witness because the
examining attorney is physically confronting him. llowevei. when C.C.T.V. is
used, the pressure that an attorney can exert upon a witness is significantly
diminished. Besides disabling the examining attorney from applying certain
physical and psychological pressures upon the witness, the use of C.C.T.V. liar,
the additional effect of making cross'examination less efhetivo by cutting off
certain feedback the attorney would have received from llu* witness had the
examination taken place within his/her physical presence.

Physical nad psychological pressures can lie placed upon the witness hy
means other than the mere asking of questions. One such pios.-uro which re-
quires physical confrontation of a witik*.. is the actual physical closeness with
which lie is confronted. It seems unquestionably true that people's actions to-
ward and interactions with other people are influenced hy space. When a
person comes so close to another person that it invades his p<isonnl butlerfone
it causes that, person discomfort.L This principle has been known and applied
hy the police for years. One of Iheir taxi hooks recommend.- the follov ing:

|THu* interrogator should sit dose to the subject, with no table or desk bdw

them, since “&n obstruction of any soil nlhii*h the snspi-d n twUiin degree of

reliefnod contidruee m Lotherwise obtainable." At the beginning of the _sessin

the odicer"s chair may ne two or three feel away, "hut after (he interrogation is

underway tho cdcirug.ttiir should mov 1lbs chair indo > <ih.c tire of lhe

-Slbject’s knees isjnsl about, between the inlenogntor®s two iou-et.**"

@D

lie. ool, /v note Hi.

i), (‘iilifiirai.'i v. Green, Hilt?__U.S, nl lad. . .
wii.muiic, wvidi.n [ 5 IV, id 2 (('Imdlxmni rev. HVII,

sSE3L

Ki.c.inuk, I"awr Kiimm ion Tim JZsvoioi.oov Or Kncocsl wso loune-. ;u Ha (ItiVa)
r referred 1o 10t Parisi impste:1 vons|

1nt 17

4 B
=

[lieli ill.

i

P

.<h-~

197GJ

This procedure is i
tain the truth of h
witness in a situat
.. the giving or rei
have an aversion t
doiniii3ticc.,f There
witness and thcreb
both an in-court e
botli the pressure o
due. to the existcm
used both types of
certainly not physii
could effectively co
several feet away fr<
effect &of gaze bheen
the television came:
Because C.C.T.
certain non-verbal |
extre ncly imporlnn
wla.i* they art dccei
seen i*i their bodily
learned to control tl
a result often leak tli
ing experiment a nu
to he hiding their I
heads and faces and
who saw only heads
viewed only the. hod
tench us tu monitor
ful."™ As Proud put
hotiaval oozes out o
back, C.C.T.V. also
to an uidionee they
tell the truth.” A wit
of others. If the wilm
in either tin in-court
pick up Ihis feedbad
of deceit. But where
an audience or a gnu

m) 0. nt 2

<H Id.

<I7 hi. nl 51 sec tik;i
oS, Must mi rii:ssions
0 K.

M. 11

51 S. tlicei). 1"liAGr
52 I'm-.| IM'iiksslons



197G] KANSAS CITY i MvCOY 523

This proccdur. by the police (o0 apply pressure upon a suspect to ascer-
tain the truth -=atements. Another pressure that can he placed upon n
witness in a sit. .twhere there is physical confrontation is the use of gaze,

i.r the {jivingor r; ing of steady, fixed eye contact.lThe receiver ofgaze will

have an avers:; =;; receiving it especially when it communicates threat. or
dominance.<Tm ;:;re. the astute attorney can use gaze to. put pressure on a
witness and thst. */ insure a more thorough investigation of that witness. In
both an in-coif:: fx.v.nination of a witness and an examination on videotape,
both- the. pressv.“V physical closeness and gaze can be applied to the witness

clue to the c x i s To f actual physical confrontation. But where C.C.T.V. is
used both type» . pressure are effectively curtailc-d. The defense attorney is

certainly not pm . - dose lo (ho witness and even if the television monitor
could effectively vev the pressure of physical closeness it stil! is prohahly
several feet awa> the witness. Also, the witness isnot subject to any of the

effects of gaze Kw.us? no c-yes are upon him other than the impersonal eye of
(lie television ¢~ v.;ra.

Because C V. .\ _does not involve physical confrontation with the witness,
certain uon-verv. feedback is cut off to (lie examining attorney. This can be
extremely in per: because studies have shown that people act differently
when (hey act c.;. ..fully, rather than truthfully, and these differences can be
seen in their he. 7.. movements. T Tliis is true because most people have not
learned to conti. . heir body “tues™™ as well as their verbal statements, and as

a result often k s : true feelings via their body movement s.I Inone interest -
ing expoi iment : her of judges were shown silent movies of patients known
to be hiding t:- - :: c¢ feelings. Half of the judges viewed only the patients~
heads and face- :he other halfviewed only the patients *bodies. The judges

who saw only hr. m  .v.ul laces were much more often deceived than those who
viewed only the * « T h e reason lor this result is that our society does not
teach us to inon:: rcur bodies as much as our faces when we esc being deceit

fill*' As Freud p.:: “4f his lips nro silent, ho chatters with his finger tips;
betrayal oozes or him nt every pore."1l Besides cutting off this bodily feed-
back, C.C.T.V. cuts o<fsome facial feedback. When people are asked to lie

to an audience "my often look al the audience less than when they are asked to
tell the fiFii*=A i;:.esswould Imve lho same renctious when testifying in front
of (fiters. Ifthe u .::-,es isbeing physically confronted by an examining attorney
in either an in-cou:; examination or one made on videotape, the attorney can

pick up thin feec.Vark and us:* it lo probe arena in w! the witness shows signs
of deceit. But v. me C.C.T.V, isused, tl> witness > it testifying in front of
an audience < and the tendency lo look or not look a! the audience will

m . il 7.
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be negated. The witness may further avoid giving feedback by constantly look-
in" in the direction of the camera or monitor. This action will effectively elimi-
nate this feedback to both the examining attorney and the trier of fact. Inas-
much as the use of C.C.T.V. decreases the amount and degree of physical and
psychological pressure that can ha placed on a witness in that it eliminates the
effects of physical closeness and gaxc, and bemuse it thwarts the examining
attorney’s attempts to get feedback from the witness, Wigmore's “greatest legal
machine” 1l can effectively be short-circuited and the purpose of forcing the
witness to submit to cross-examination as suggested in GIEEN defeated.

Jury Evaluation

A third purpose of confrontation as staled in GIEEN is that it permits the
facf-finder to observe the witness’ demeanor, thus aiding it in assessing his
credibility.*l The jury system has been a fundamental part, of our legal frame-
work. It is the duty of the jury to determine questions of fact. In order best to
do this, the jury must be able to observe the witness under the pressure of the
advocacy process. When an in-court examination of the witness is conducted,
there is no doubt that this goal is accomplished. The witness is seen hy the trier
of fact as lie is physically confronted with the defendant, the attorneys and the
judge. The witness is well aware of the seriousness of his testimony and he is
subject, to maximum pressure by the defendant and his attorney. The trier of
f .ct is able to watch his every action and it is able to weigh his demeanor and
asses- his credibility. Similarly, when videotape is used, the witness is physi-
cally confronted hy the defendant and his attorney. The advocacy procedure
puts the same type of pressure on the witness ns an in-court examination. Ilis
reaction to this pressure can he seen and evaluated by the trier of fact on the
videotape replay. The videotape procedure will capture the witness’ demeanor
much as if would be ficcn hy the trier of fact in an inecourt examination, the
major difference being that the witness is seen hy the trier of fact on a television
monitor and not in person. Hence, the argument can be made that the witness
is produced for the purpose of confronts! ion, and the ttier of fact isable lo weigh
the witness’ demeanor as it would have been weighed in an in-court confronta-
tion. The two situations just described are, however, very different from the
situation in which C.C.T.V. is used. When C.C.T.V. is used, the atmosphere in
which the testimony is given is very relaxed and none of the physical and
psychological pressures of a physical confrontation are present. The witness is
shown In the trier of fact, in the comfort of familiar surroundings and in a
situation where there in no court control over In’s actions.*l The trier of fact sees
the witness as the witness wishes to lie seen and not under the fire of an adverse
cross-examination. Jtecnusc of these deficiencies in the C.C.T.V. procedure, the

ft:i. WitMOHK, W/M note -It, nt 32

ftl. 3d) U.S. nt IftH. . . o .

iift. FMrcme nine-es arc posaible; for example, the witucs* may tie pinmpled In (tivin;; fr-
niw.u-rs by others in lhe mom, he may resort to the use of role:, or nthrr meitmian'la in giving his
ineAu-rs, etc.
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trier of fact in disabled in weighing the; demeanor of the witness and assessing
his credibility. Therefore, anot»r,r of the purposes of cross-examination is de-
feated.

CONCLUSION

The Missouri Supreme Court has allowed the use of C.C.T.V. under the
limited circumstances of the MCCOy case, 1.6, in an examination of the state’s
expert witness testifying to a routine chemical analysis for a prosecution of a
municipal violation, a proceeding said to be “civil in nature.”"1 However, the
*'uurt’s opinion may be read so as not to strictly limit the decision to facts similar
ti those in the McCoy case. The opinion can easily be interpreted as opening
the door for the use of C.C.T.V. in more serious prosecutions. This is evidenced
by the statement in the opinion that, “to require [J ySICaI presence of an expert
witness against one accused of violating a municipal police regulation would be
to require more than the confrontation clause rights of an accused demand in
many instances of prosecutions for felonies.”” (emphasis supplied by the court)
To have thus opened the door without a full analysis of the problems involved
with the use of C.C.T.V. is indeed unfortunate, for it allows the right of the
accused to confront his witnesses to he severely eroded. The dissenting opinion
points out. (bat, “the facts in this rase do not portray a sufficiently clear picture
of tlie use of closed circuit television with respect to confrontation and cross-
examination rights under the Sixth Amendment for this court to really come to
grips with the problem.”4*This note wholeheartedly agrees with that opinion
and concludes that an examination of a witness via a C.C.T.V. system, as used
in MCCOy, falls short of the purpose of the Confrontation Clause as it does not
insure that testimony will be given under oath, it severely hampers effective
cross-examination, and it disables the jury from weighing the demeanor of the
witness.

JamcH It. Cape

M, S.w.2d nt 337-39,
67. 4. nt 330.
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Rule. .'{.ISO

(® At any pre-trial conference; unless waived hy
Defendant in writing;

(1) At. the beginning of the-lrial during tivxexam-
ination, challenging, impanelling, and swearing of
tiiu jury;

@) At all proceedings before lh«=court when the
jury is present;

(it When evidence isaddressed to the. COUIt /nil of
the prt::-"jvc of 1lic jury for the purpose of laying
the foundation for live introduet! m of evidence be-
fore the jury;

(Y) At any view hy the jury;
(h) At the rendition of the verdict;

() At the pronouncement of judgment and the
imposition of sentence.

() Defendant Absenting J.imstdf. If the de-
fendant is present al the beginning of the trialand
shall thereafter, during the progress of said trial or
he fore the vediet of the jury shall have been re-

V.

ivtlIf 1".190. Pre-Trial Motions

(@ Pre-Trial Motions in (iriunal. Mvcry pre-tri-
al motion and pleading in response to a motion .-all
be in writing and signed by the party mating the
motion or the .attorney for the parly. This require-
meat may he waived by the court for good cause
.shown. Kach such motion or other pleading shall
state the ground or gn amis on which it isbased. A
copy chid! lie nerved on the adverse parly"s attorney
before the time the original is filed. A certificate of
service must accompany the filing of any such plead-
ing

th) Motion to Dismiss.

All di fi"itsos avail;.bli to a defendant hy
p*ea, other than not guilty, shall lie made only hy
motion to dismiss the indictment or information
who".Imp the same shall relate to matters of form,
substance, former ac initial, former jeopardy, or any
other defense.

() Time for Moving to Dismiss. Unless the
court, grants him further time, the defendant shall
mo\" to Tl .or mthe iiidi" liin-nt or infortnali® ii either
b hue or npni; arraignment. The court in itsdi-civ-
to.ri m:;; periitit the detendant to plead and lu-re-
af"vr to file a motion to di-nniss at ii lime to he set
Ly tlie court U.xeept for objections, based upon
ITaii.emntiil grounds, every ground for mol ion to
<i#.i .. v Im ii is not presented by a motion to iii miss
v itiiin lIn time herciuahove providid for si ill he
laina ke have been waived. However, the court
may at any lime entertain a motion to dismiss on
any of the following ground.;;

KULKS OP CRIMINAL PROt"

KDIiJdili

turned into court, voluntarily absent him<,;;
tile presence of the court without leave of
isremoved from the presence of the- court Iv -
ins disruptive conduct during the trial, the ;
the cause or the return of tiu: verdict of G,.
the case shall not thereby he postponed or 4 =
hut the trial, the submission of said case P p ,
fir“vord Zt, and the return of th verdict y

ii H Y 1ﬂ

were present in court at all tlmes.

(c) Defendant May He Tried in Absent;
Misdemeanors. Persons prosecuted for mi?! m
ors may, al their own reouesl, by leave of c -
excused from attendance at any or all of y
ceedings aforesaid.

[ B TR

(d) Presence of Corporation. A corporal:-,
appear by counsel at all limes am1 for ail p.

Commit! rc N»u*
S.ijiu: ;& prior Rule U\tv||t (D] locfrfidDn kw1 m
olhtr

I'RK-TIiJAI, MOTIONS AND DHFKMSMS

The defendant is charged with an ui";".:
or

o
which lie has been pardoned;
{f) The defendant is <barged with an o'f. .
which he has previously hum placet! in ji

(Y The defendant i;charged with an at".
vvhMi In has previously been granted inum."

(=) There are no material disputed fart.,
undisputed far*., do not establish i prima (..,
of guilt against the defendant. The fact. ia
such motion is based should be specifically =
and th< motion sworn to.

(d) Ttaverse or Ocumner. Tin.- Stale &,
verse oi demur to a motion to dismiss whii.i
factual matters. Factual mallei alleged in
tion to dismiss shall be deemed ailinilud
specifically denied by Ihe Stale in sucli t
The court may receive evidence, on any iso.-
necessary lo the decision on lhe motion. A =
lo dismiss under (=== of this, rule gall I" d
<he State f'lifs a trav.-rse which wilh s =
denies e;, ,cr o tii tin materiid fact or facts m
in the motion to di.-mix.. Such di miis»er orl
shall lie filed a ic.enuiahlc time lieAni*r
on tlie motion to dnuen >

(=) Kffeet of Sustaining a Motion In DIniu mm
the motion to dismiss 1 sustained the can®,
order that the defendant be held in riPP
ndntilied lo Imil for a reasonable specif;-4
pending the filing of a new indictment oi irt
lion. Ifa new indictment or information F
within the time specified in lIn: order, or witf
ndditiuu.il time its the court may allow A"
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shown, the defendant, if in custody, shall be
rs-.rged Iherefrom, unless sic, other charge jus-
continuation in custody. If lie has hecn
..—id on hail he and his sureties shall lie exoneral-
? money or bonds have been deposited as hail

. r.money or bonds shall lie refunded,

ii Order Dismissing. For the purpose of eon-

Section 921.07(1), Florida Statutes (1969), the

gory term "order quashing””shall he taken and
t»mean “6rder dismissing.””

> Motion for Continuance.

Definitin. A continuance within the meaning
rule is the postponement of a cruse for any
Ad of time.

Omse. The court on motion of the Slate or a
wir_il.mt or upon itsown motion may in itsdiscre-
: fur good cause shown grant a continuance.

i Tiiw for Filing. A motion for continuance
, he made only before or al the time the case is
<At trial, unless good cause for failure to so apply
#i or unless the ground for the motion arose
= tin cause was set for trial.
P Vildifliate of Gat! Ruilb. A motion for eon-
: .ii.eshall lieaccompanied hy a certificate of the
... T's counsel that the motion is made in good

"i Milll:Mts. The parly applying for a contimi-

=My file alfidavits in support of his motion,

; " advi rse party may file counter-affidavits in
ili'>i to the motion.

) Motion to suppress Evidence* in Unlawful

irch.

1 tiolAd;. A di.Tondntil aggrieved hy an un-

fiil search and seizure may move to suppress

™mug so obtained for use as evidence because:
fin properly was illeglly seized without a

—ivr, or

m.=le warrant is insufficient on its face, or

< Prieproperly seized is not that described in tirr
.Si. or

mThen* was no prohnldo cause* for believing =an*
t<mof the grounds on which Ihi* warrant was
i or

fite air;in! var. illegally execute.!,
i tTeil/:. of Motion. Every motion ti siipor. ss
* shall clearly state the particular evidence
== tp he suppressed, the reasons for suppression
in*...nul statement of the facts on which the
™a s bused.

Honring, before hearing evidence, the court

Atirmine if the motion is legally sufficient. If
“mm, the motion shall lie denied. If tir* court

mie motion mi its merits, the defendant shall

ZZevidence supporting his position ami tr*
< =g offer rebuttal evidence.

Rule 3.190

(«h Time for Filing. The motion to suppress shall
he made, before trial unless opportunity therefor did
not exist i the defendant was not aware of the
grounds for tho motion, but the court may entertain
the motion or al. appropriate objection a the trial.

(@ Motion to Suppress a Confession or Admis-
sions Illegally Ohtamc™l.

(1) Grounds. Upon motion of the defendant or
upon its-own motion, the court shall suppress any
confession or admission obtained illeglly from the
defendant.

@ Time for Alirg. The motion to suppress shall
lie made prior to trial unless opportunity therefor
did not exist or the defendant was not. awme of the
grounds for the motion, hut the court in its discre-
tion may entertain the motion or an appropriate
objection at the trial.

() Hairing. Th .ocourt shall receive evidence on
any issue of fact necessary to liedecided in order to
rule* on the motion.

() Motion to Take Deposition lo Perpetuate
Testimony.

(D After an indictment or information upon
which a defendant is to be tried is filed, the defend-
ant or the State may apply for an order to perpetu-
ate testimony. The application shall he verified or
supported hy the affidavits of credible persons that
a prospective witness resides beyond the territorial
jurisdiction "f the court m* may be unable to attend
or I pr>—_cU*il from attending a trial nr hearing,
that his testimony is material and that it is neces-
sary to tala* his deposition to prevent a failure of
juwstice. The court sall onl a commission t h.:
issued ti* take the deposition of the witnesses to ho-
used in the trial and that any designated books,
papers, documents or tangible objects, not privi-
leged, In produced at the same time and place. If
the app Fatinn is made within ten days before the
trial date, the court may deny the application.

(@ If the defendant or the State desires to perpet-
uate the testimony of a witness living in or out of
the Stale whose testimony is material and nccer.sary
to the case, the same proceeding:*, shall I fol lowed
as provided in the preceding subdivision, but the
testimony* of the witness may I+ taken before an
official court reporter, transcribed by him and filed
in the trial court.

@) If tr* depositi ui * taken on the application of
Lhe Slate, the dcfeidant and his attorney shall he
given iva- nnahle notice of Hie lime mid place set for
the deposition. The officer having custody of the
defendant shall he notified of the time and place : 1
shall produce (lie defendant nt the examination and
keep him in the presence* of the witness during the
examination. A defendant not in custody may be
pre.eni al the examination, hut his failure to appear
after notice and tender of expenses shall constitute a
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waiver of (he right P. ho present. The Slate shall
pay to the defendant®s attorney and to a defendant,
not in custody the expenses of travel and subsistence
for attendance al the examination. The Slate, shall
make available to the defendant for bis examination
and use at the deposition any statement of the
witness being deposed that is in the possession of the
State and that the State would bo required to make
available to the defendant if the wi. ness were testi-
fying at trial.

(@ The application and order to issue ihe commis-
sion may he made either in term time o- in vacation.
The commission shall he issued al a lime to he fixed
by the court.

(5) Except as otherwise provided, the roles gov-
erning the taking and filing of oral deposith.us, the
objections thereto, the issuing, execution and i<=dira
of the commission and tho opening of the depositions
in civil actions shall apply in criminal cases

© No deposition shall lie used or road in the
evidence when the attendance of the witnesses can
be procured. If itshall appear to the court that any
person whose deposition has Imen tak*m has absented
him. "I " hy procurement, inducement or threats of
any person an behalf of Lite State or of the defend-
ant or of any person on his behalf, li.e depositions
ghall not he read in evidence on behalf of tire de-
fendant.

Kitianl
Laws e 7- @, FproW./cs for_the repml

of Julu S.HFi)@) "ir. "ohr B it is inm.-isieni .\l
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n? i teiv. except ILill ssotinii <eshell Like effect
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Itu'e 3.191. Speedy Trial

@@®. Spredv Trial Without Demand. U..,,
otherwise provided by this Rule, and subject
limitations imposed under ()1 and ©OE),
person charged with a crime by iiidicim-.nl or
niution shall without demand be brought =
within 90 days if the crime charged he a ir.isir
or, or within IS0 days if the crime charged
felony, and if not brought lo trial within sg);
shall upon motion timely filed with the court i=
jurisdiction and served upon the prosecuting =
ney he forever tliscltarged from the crime; pr-mm
the court before granting such motion, dhai:
the required inquiry under (d)(©). The time j
established by this section shall commence
such person is taken into custody as defined .
@@. A person charged with a crime isemit!
the benefits of this Rule whether such perrin
custody in a jail or correctional institution if =
State or a political sub-division thereof or i
liberty on hail or recognizance. This acli. =
cease to apply whenever it person filesa \..U
inand for speedy trial under @().

@(). Speedy Trial Upon Demand. Fxi=
otherwise provided by this Rule anil subject ;>
limitations imposed under (®)() ar.d ©), every ,
cliarged with a crime by indictment or inla;: ;-
slitdl upon demand filed with liie court, having,
diction and upon .service of a copy < uch ii+m
upon the prosecuting attorney lie I -ught *
within GO days, and if not brought to trial wi:
such period of lime following such demand
upon molioit timely filed with thecourt atd m
on the prosecuting attorney be forever (iM
front tiie crime; provided, the court before ;;r>
such motion shall make the required inquiry
@=". The time period established by this
shall commence when such demand has been ;
ly filed and served. Trial may he scheduled v
lime within the GO day period except that Imi " =
not lie scheduled within o days of the filignm
demand without the consent of the defeiulart
the prosecuting allo- ney.

@C"0- (Coniinencentent of T'ebd. A pers>n
he deemed to have been brought to trial if th*"
commences within Liu* time herein provided
trial is deemed to hawe, commenced whc-ii the
jury panel for that specific trial is sworn for
dire examination, or, upon waiver of a jury
when the trial proceedings begin before the j~

@(@@). Custody, For purposes of this R<1l
person is lalten into ar. lody, (@) when the per-
arresled :is a result of the conduct or criminal =
sode which gave rise lo the crime charged, n *
when tr* person isserved with a notice to app
lieu of physical arrest.

(M)(@. Prisoners Outside Jurisdiction. <
son who i in federal custodv or incareer.ileil in m
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October 28, 1981

Bill Cook
Box 3382
Anchorage, Alaska 99510

Dear Mr. Cook:

This is in response to your inquiry concerning the use of
videotaped depositions of alleged rape victims who are under
sixteen years of age.

The Legislative Council Service advised they have no history
on this type of legislation. The only documents they have

are prior laws and amendments to these laws.

Enclosed is a copy of Rule 29.1 of our Judicial Pamphlet.
The annotations to this Rule might be of help to you.

If there is further we can do, please do not hesitate to
contact this office.

Sincerely,

DIANA ARMIJO
Administrative Secretary

Enclosure

da
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CRIMINAL OFFENSES

30-9-17

30-9-16 Testimony; limitations; in camera hearing.

Section Is not unconstitutional on its face. State v.
Herrera, 92 N.M. 7, 582 P.2d 3S4 (Ct. App.), cert,
denied, 91 N.M. 751. 580 P.2d 972 (1978).

The fact that this section attempts to regulate
practice und procedure in district courts in regard to
a victim®s past sexual conduct does not mean that the
legislation is unconstitutional in that it violates the
provisions for separation of governmental power.
State v. Herrera, 92 N.M. 7, 582 P.2d 384 (Ct. App.),
ccrt. denied, 91 N.M. 751. 580 P.2d 972 (1978).

Section not In conflict with rules. — The
procedures in this section do not conflict, but rather
nre consistent, with Rulo 3G, N.M.R. Crim. P,
regarding pretrial hearings. State v. Herrera, 92 N.M.
7, 582 P.2d 38-1 (Ct. App.), cert, denied, 91 N.M. 751,
580 P.2d 972 (1978).

The balancing approach to be applied in admitting
evidence concerning oast sexual conduct under this
section does not conflict, but rather isconsistent, with
Rulo 403, N.M.R. Evid. Stale v. Herrera, 92 N.M. 7,
582 P.2d 384 (Ct. App.), cert, denied, 91 N,M. 751, 590
P.2d 972 (1978).

Once a Bhowing sufficient to rnise an issue ns to
relevancy of past sexual conduct 1is made, the
bnlancing lest of this section and of Rule 403, N.M.R.
Evid. is to be applied in determining admissibility.

State v. Herrera, 92 N.M. "7,5S2 P.2d 384 (Ct. App.),
cert, denied, 91 N_M. 751, 5L-0 P.2d 972 (1978).

There is r.o conflict between this section and Mule
405, N.M.R. Evid., regarding methods of proving
character, because the balancing approach of Rule
403, N.M.R. Evid. is also applicable lo evidence
admissible under Rule 405, N.M.R. Evid. Statu v.
Herrera, 92 N.M. 7, 582 P.2d 334 (Ct. App.). cert,
denied, 91 N.M. 751, 580 P.2d 972 (1978).

Section is not limilcd to sex by consent; rather, its
unlimited wording npplies to all forms of past sexual
conduct, so thnt n prior rape is past sexual conduct
within the meaning of this section. State v. Montoya.
91 N.M. 752, 580 P.2d 973 (Ct. App ), cert, denied, 91
N.M. 751. 560 P.2d 972 (1978).

Victim"s past sexual conduct in Itself Indicates
nothing concerning consent in particular case. SIntn
V. Herrera, 92 N.M. 7, 582 P.2d 384 (Ct. App.), ccrt.
denied, 91 N.M. 751, 560 P.2d 972 (1978).

Am. Jur. 2d, A_1..R. and CJ.S. references.

Modern status of admissibility, in forcible rape
prosecution, of complainant®s prior sexual acts, 94
A L.R 3d 257.

Modern status of admissibility, in forcible rape
prosecution, of complainant®s general reputation for
unchnstity, 95 A 1 K 3d 1181.

3917, Videotaped depositions of alleged victims who are under sixteen
years of age; procedure; use in lieu of direct testimony.

A. In any prosecution for criminal soxuni penetration of criminal sexual contact of a

minor, upon motion of the district attorney and after notice to the opposing counsel, tho
district court may, for a good cause shown, order the taking of a videotaped deposition of
any alleged victim under the age ofsixteen years. The videotaped deposition shall be taken
before the judge in chambers in the presence ofthe district attorney, the defendant and his
attorneys. Examination and cross-examination of the alleged victim shall proceed nt the
taking of the videotaped deposition in the san e manner as permitted at trial under the
provisions of Rulo fill of the New Mexico Rules of Evidence. Any videotaped deposition
taken under the provisions of this net [this section] shall he viewed and heard at the trial
and entered into the record in lieu of (he direct testimony of the alleged victim.

B. For the purposes of this section, 'Va* “ |, ° 7 position" means the visual recording
on a magnetic tape, together with the associated sound, of a witness testi.';’'me under oath
in the course of a judicial proceeding, upon oral examination and where an opportunity is
given for cross-examination in the presence ofthe defendant and intended to be played back
upon the trial of the action in court.

C. The supreme court may udopt rules of procedure and evidence to govern and
implement the provisions of this act [this section],

D. The cost of such videotaping shall be paid by tbo stale.

E. Videotapes which are n part, of the court record are subject lo a protective order of the
court for the purpose of protecting the privacy of the victim.

History: 1"J53 Camp,, li 40A-9-27, emitted by Laws
1978, th. 98. 6 1.
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Although thu defendant snav not be compelled to
produce evidence il"itwould uvsult in a violation ofhis
privilege against rudf-incri/nina*tion, this ride, has been
upheld as not contravening tho privilege against
self-incriinination or the right to due process of law
BUaranteed by the fiilh amendment to tie: United
States con* titutiou. Cioly v. Sanches, 66 N_M. 1d*.020
P.7.3 1091 (1974). See also, Josva v. Superior Court, 0S
Csl.M 03, 02 Cal. Jlptr. 870, 072 1".2d 010 (19G9J;
Pradlionj®.v v. Superior Court, 2 Cfil.Sd 020, So Cal.
Tiptr. 120, -tof.P.2d 078(1970), Wil liams v. Florida, 339
1i.S.78,00S.Ct. IM 3,20 L. »ld. 2d 406! 1070); War, lius
v.Oregon, 412U.S. <vtJ97;~. "Inited States »=Nobles,
422 U.S. 232. 000 S <. -R1 NM.2d MI (197H

S"u Rule 27>0 for if.- dvfinitui.r of "statement” as
used in this rule.

Crns.--rcfercnces. — For disclosure by government,
see Rule 27. For forms on certificate and supplemental
certificate of disclosure of information, sec Criminal
Fonr.s 5.55 and 5.53 in Judicial Pamphlet 10A.

The 1WO0 amendment redesignated former
Subd Fusions (bland (€*(3);!:spresent Subdivisions (aK3)
and (c,\2), rev-rote tiic introductory paragraph in
Subdivision (al, inserted present Subdivision 0,
drier:zc! former Subdivision (cX2), added Subdivision
@, IN Subdivision (@;3), deleted Dpon motion ofthe
==g10, tho court may order the defendant to furnish the
state”’at the begmnmg of the paragraph, substituted
"the defendant-" for "lie*”and added "together with
any statement made by the w itness" at the end of the
paragraph.

Compiler 3note. —Subdivision (C) issimilar toRule
IG(li<2i of the Federal Rub.-:; of Criminal Procedure.
, Constitutionality of rule. — This rule is not nn
vmeon._sUtutioiml violation of U.S. Const., amend V.
Cray v Sanchez, (SoN.M 14(1, 52* ".2d 1091 (197*1).

(Coi, dilution, it to permit disclo " a of physician®:-
anal®.;!; of polygraph results. Disclosure of
analysis mid conclusions ofdoctor appointed on behalf
of d;n-d::"it to examine results of a polygraph
examination would not deny defend in", due process,
interf =with his right lopul on a defense, deny egual
pros of the law nor vs**~  bin privilege against
sifa iiuitiou. Sluli*v, ( .ges, P2 N.M. 370, 588

in\\ti 20. Dcjunnfions.

@) VrItei?,aII,ow,ed, Upon motion, anil all or notice to opposing counsel
lic indictment or information, the district court may order the Inking of the
endant upon a showing that his testimony may

the filing of

deposition of any person olhor than the def

BE

P.2d 10-15 (ct. App.), cort. denied, 92 N.M. 353, 580
P.2d 554 (1878).

Defendant hod burden of  establishing
lawycr-cliva: privilege as to duelor ¥ report. —
Defendant objecting In discovery of a doctor"s report,
p-epnred for dofenda “t's counrel under court order,
has (ha burden of establishing the existorct* of the
Inwyor-clknt privilege. State v. Gallegos, 92 N.M. 370,
58,SR.2d 10:5 (Ct App), cert, denied. 92 N_M. 353,558
P.2d 554 0978).

Disclosure of witnesses. — Where the defendant,
failed to furnish the state u list of the names ar.d
addresses of the witnessc-s he intended to call at the
trial ns he hid been ordered to do by the trial court
pursuant to Subdivision (b) (now (&-3)), the stale
objected to calling these witnesses and the trial court
granted the state 3 motion, reserving reconsideration
ofiho matter until the districtattorney had spoken to
the witnesses, hut, without explanation, defendantdid
not call any of there witnesses to the stand, itwas held
(hat hr* voluntarily abandoned any further effort lo
have these witnesses appear and that ho could not be
heard on appeal to complain of error in their
exclusion. Slate v. Bojorqui Z, 88 N_M. 154, 538 P.2d
796 (Ct. App.), ccrt. denied, 8? N.M. 318, 540 P.2d 248
(1975.) (decided prior to 1980 amendment).

Effect of omitting reference to [limitation
provisions from disclosure order. — Failure to copy
into order pertaining lo disclosure of evidence and
witnesses a reference to Subdivision (©), pertaining to
information not subject to disclosure, does not render
the order beyond tho jurisdiction of the court. Gray V.
Sanches, «6 N.M. 146, 620 J7fd 1091 (1974).

Absent legal mitl._uriz.Vion, judge Jacks authority
to order production of handwriting exemplars on
pain ofcontempt, prior tonmv.t or charge. Sanchez v.
Attorney Gen., 93 N.M. 210, 598 P.2d 1170 (Cr. App-
1979).

Am. dm. 2d and C.J.S. rofncnees. — 21 Am.Jur. 2d
Criminal Law § 331; 23 Ain Jur. 2d Deposition,* and
Discovery § 97.

93 C.J.S. Criminal L w fig 955 lo 957

at. any time, atier

he mnicrin| and relevant to the offense charged, that it is necessary to take his deposition
to prevent, injustice’, and either t) the person will not cooperate in giving a .statement lo the
moving parly, or (2) the person may he unable to attend trial or a hearing., _
(hi Scope of discovery. Unless ol herwise limited by order oft ho court, parties may obtain
discovery regarding any matter, no! privileged, which is relevant (o the offense charged or
the d'fori-;0 of the accused person, including the. existence, deSCHPt_IOH, noturn, c_ustody,
condition and location of any hooks, documents, or other tangible hmFs_and the identity
and location of parsons having knowledge uf any discoverable matter. [t is not, groune for
objection that the informal ion sought will be inadmissible at. the trial if tho information
sought tsppe s reasonably calculated lo load to the discovery of admissible evidence.

(3 Time and place of deposition. Unless otherwise stipulated lo by the*(s)artles, any
depolsn jon allowed under this rule shall leetaken at such time and place as ordered by the
com|.

(d) I'erst is before wimm deposition:, may he taken. . _
, () ~Vi.thin the United States. ‘Within the. United States or within a territory or
insular possession subject to the dominion of the United State.;, depositions shall he taken
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before an officer authorized to administer oaths by the laws of the United States or of the
place where the examination is hold, or before a person appointed by the court in which the
action is pending. A person so appointed has power to administer oaths and take testimony.

(2) In foreign countries. In a foioign country, depositions may he taken (i) on notice
before a person authorized loadminister oaths in the place in which the examination is held,
either by the law thereof or by the law of the* United States, or (ii) before a person
commissioned by the court, and a person so commissioned shall have the power by virtue
ofhis commission to administer any necessary oath am! take ter imony, or (hi) pursuant to
a letter rogatory. Acommission or a letter rogatory shall be issued on application and notice
and ontermsthatarejust and appropriate. 11 isnot: requisite to the issuance ofa commission
or a letter rogatory ihat the taking of the deposition in any other manner is impracticable
or inconvenient; and both a commission and a letter rogatory may be issued in proper cases.
A notice or commit don may designate the person before whom the deposition is to be taken
either by name or descriptive title. A letter rogatory may be addressed "To the Appropriate
Authority in (here name the country).” Evidence obtained in response to a letter rogatory
need not be excluded merely for the reason that it is not a verbatim transcript or that the
testimony was not taken under oath or for any similar departure from the requirements for
depositions taken within the United Stales under these rules.

(3) Dhtpialsfication for interest. No deposition shall be taken before a person who
is a relative, employee, attorney or counsel ofany ofthe parties, or is a relative or employee
of such attorney OI counsel, or is interested in the action.

(0) Notice of examination; general requirements; nnnslenograpkic recording. (I) A party
desiring to take the deposition of any person upon oral examination shall give notice in
wi iting to every other party to the action. The notice shall elate the time and place set for
taxing the deposition and (be name and add.re.* of each person to be examined.

(2) The court may for cause shown enlarge or shorten the time previously set. for
taking ire deposition.

(3) 'flie court may upon motion order that the testimony at a deposition be recorded
by other than stenographic means including by videotape, in which event the order shall
designate the manner of recording, preserving, and filing the deposition, and may include
other provisions to assure that the recorded testimony will he accurate and trustworthy. If
the order is rondo, a party may nevertheless arrange to have a stenographic transcription
mad eat his own expense.

(0 Record of examination. Tho oflicci before whom the deposition isto he taken ; ball put
the witness on oath and shall personally, or by someone acting under his direction and in
bis presence, record the testimony of lke witness.

(9) Depositions of corporal Urns, partnerships, and governmental agencies. A party may
in his notice name as tho deponent a public or private corporation or a partnership or
association or governmental agency nnd designate with reasonable particularity the
matters on which examination is requested. The organization so named shall designate one
or more officers, directors, or managing agents, or otlu r persons who consent to testify on
its behalf, and may set forth, for each person designated, the matters on which lie will
testify. The persons so designated shall testify ns to matters known or reasonably ivnilablo
to the organization. This paragraph doc. not preclude lolling u deposition by any other
oroeedmyv, r.uthorized in these rule:;

(i) Examination and ciosj-cxauiinatioii; objectic Exaniiiiri' jn nnd
cross-examination of witnesses may proceed as permitted at trial under the provisions of
Itule Gil of the New Mexico Rules of Evidence. All objections made at time of the
exorninntuin to the qualifications of the officer taking the deposition, the manner oftaking
it, tho evidence ptosented, or the conduct of any party, nnd any other objection lo Ibo
proceedings, shall be noted by the officer upon the deposition. Evidence objected to shall be
taken subject to the objections. Jn lieu of participating in the oral examination, parties
served with notice oftaking a deposition may transmit written interrogatories to the oll'icei
taking the deposition who shall propound them lo the witness and record the answers
verbatim.
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(i) Motion to terminate or limit examination. At any time during the taking of the

deposition, on motion ofa party or ofth;; deponentand upon a showing that the examination
i-being conducted in bad faith or in such manner ns unreasonably to annoy, embarrass, or
oppress the deponent or party, the court in which the action is pending, or the court in tho
district wh-.-ro the deposition is being taken, may order the officer conducting the
examination lo cease forthwith from taking the- deposition or may limit the scope and
manner of tho taking of the deposition pursuant to Rule 31. If the order rnr.de terminates
liie examination, it shall be resumed thereafter only upon the order of the court in which
the action is pending. Upon demand of the objecting party or deponent, the taking of the
deposition shall be suspended for the time necessary to make a motion for an order.

(j; *ulvm:x:non in witness; clt.mgxssgiimg. Wkru the testimony is fully transcribed, the
deposition shall be submiued to the witness for examination and shall be read to cr by him,
unless such examination and reading are waived by the witness and by the parties. Any
changes in form or substance which tho witness desires to make shall be entered upon the
deposition by the officer with a statement of the reasons given by the witness for making
thoiu. The deposition shall then be signed by the witness, unless the parties by stipulation
waive the signing or the witness is ill, cannot be found or refuses to rigu. If the deposition
isnot signed by the witness, the officer shall sign it :j «J state on the record the fact of the
waiver, tho illnos:.; or absence ofthe witness, or the fact of the refusal by the witness '» =
together with the reason, if.any, given therefor; and the deposition may then be used os fully
as though signed, unless on n motion to supprc-ss tho court holds that the reasons given for
the refusal to sign require rejection of tho deposition in whoh nr in part.

(k) D'artifkalion and filing liy officer; copies; notice of filin ,. ft) The officer shall certify
on the deposition that the wStni»s was duly sworn by him and that tho deposition is a true
record of Use testimony given by the witness. He shall thou securely seal the ‘'oposition in
an envelope endorsed with the title of tho action and marked “Deposition  (here insert
nnn.L* ef vitae.,:;)" and shall promptly file it with the court in which tin. action is pending
or send it by registered or certified mail to the clerk thereof for filing.

(2) Upon payment of reasonable charges lhorolbr, the 4iicor shall furnish a copy' of
the depa.dtion to any party or to the exponent.

(3) 'i’he party taking the deposition shall give prompt notice of its filing to all other
part icy.

(I ftUpnkih’oiis regarding discovery procedure. Unless the court oniera otherwise, Die
parties may by written .stipulation (1) provide that depositions may be taken before any
per. on, at any time or place, upon any notice, and in any manner and when so taken may
be used like other depositions, or (2) provide for other methods of discovery.

fin) M'r nOauce. A resident, of tie- state may bo required to attend an examination only
in (ho county wherein he resides, or if. employed, or reguhuly trnnsaefu lds luisinc.-;.;, in
person. A prison who refuses to obey a .subpoena served upon him may bo adjudged in
conto-.upl of the court from which the subpoena issued. Tho deposition of any witness
confined in prison shall bo t.dem where the witness is confined.

(n) Use of depositions. At the li i.d, or nt any hearing, any part, or all of a deposition, as
an exception tothe hearsay ride ofthe Rules of Evidence applied as though the witness wore
then prerenl and testifying, may In* used:

() ifthe witness is d.-nd;
(b) if the witness n on.die to attend to te: Dly because of illness or mfuiiiity;

3 if the party ofibriug tho deposition has been unable to procure the attendance: of

the witness by subpoena;

(1) if the witness is out  ( the stale, his presence cannot be secured by subpoena or
other lawful irH-any, and his absence was not procured by the party offering the deposition;
and

(5) to contradict or impeach the witness.

Ifonly part ofa deposition is offered in evidence hy a part v, any adver.,;: party may require
him to offer any other part or purls relevant to the :f oficied, nnd any party may
introduce any other parts, subject to the Rules of Evidi nee.

€0
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(0) Objections to admissibility. Subject to the provisitii.s of Rule 29(r|){3), objection may
be made at the trial or hearing to receiving in evidence any deposition or part thereof for
any reason which would require the exclusion of the evidence if thu witness were lima
present and testifying.

(p) Effectoftaking or using depositions, A party dees not make a person his own Vv/iln*. s
for any purpose by taking his deposition. l.ie introduction in evidence, of the deposition or
any part thereof for any purpose other than that of contradicting or impeaching the
deponent makes the deponent the witness of the party introducing tire deposition. At the
trial or hearing any party may rebut any relevant evidence contained in a deposition
whether introduced by him or hy any other party.

(q) Effect of errors and irregularities in depositions.

(1) Asto notice. All errors and irregularities in the notice for taking a deposition are
waived unless written objection is promptly served upon the party giving the notice.

(2) As to disqualification of officer. Objection to taking a deposition because of
disqualification ofthe officer before whom it is to bo taken is waived unless made bcfbi mthe
taking of the deposition begins or as soon thereafter as the disqualification becomes known
or could be discovered with reasonable diligence.

(3) As lo taking of deposition, (i) Objections to the competency of a witness or
admissibility ofevidence are not waived by failure to make them before or during the taking
of the deposition, unless the ground ofthe objection is one which might have been obviated
or removed if presented at that time.

(i) Errors and irregularities occurring nt the oral examination in the manner of
taking the deposition, in Uie form of the questions or answers, in the nalli or affirmation,
or in the conduct of parties, nnd errors of any kind which might b : obviated, removed, or
cured if promptly presented, are waived unless seasonable objection thereto is made at the
taking of the deposition.

(iii) Objections to the form ofwritten interrogatories submitted pursuant to this
rule are waived unb *e.served in writing upon the party propounding (hem within three days
afU-r service of tin- niterrogatories.

(4) As to completion and return of depositions. Errors and irregularities in the
manner in which the tesi irnony is transcribed or the deposition is wcparocl, _signed, certified,
sealed, endorsed, transmitted, tiled, or otheiwise dealt with by he officer nuclei this rule
are waived unless a motion to supp: ;tho deposition or sonic part thereof is made with
reasonable promptness afier such bet is, or with due diligence might have; keen,
ascertained.

(r) Contempt, (fa witness refuses to he sworn or refuses to answer any question afier
being directed to do so by the court in the county in which the deposition is being taken,
the refusal may be considered a contempt of that, court. (As amended, (dic'd ve.Jub, ), II»7°i
and July 1, JiHOJ

CuniidIliT rmiiiiiciitar.v. - mi'liti rule \v, mei:v< pulpy.” a of n deposition is to ena*dc lie d. len,” lo
Emm Hull* 3220 nt |he Florida Hiiloa of Cranio,l ®  impeach awitness yn erossisanidaialtini 4t ifl Ststate

rocedure. fine ol o, Unit'" 15 ol*the I'Vd"in| Kilte.s of v. Willlw"Ivei, Mi N.AL.43,Fil'l P.8,1 MO tcl. App. [U7-U.

riminiil Procedure 62 r'H.D. 271, tills-. iU ZLIV-)) However, umlci Stil"divi.-.ico la), the right to take the

"f.o.diiona arc lo_lie v.*il in cviyiinal r.r- . only in depoz-iliiin would nppenr lo lie limited In Ilm liitmt! ion
e.civif.ie.o'il (iii iiiii ilMi, .. MtGuinm V. Stole, D! ivinii. tie- it."..in will uni ii-=a uiii-.i ;0w <le
N.iU. =DI, DI 1 =m Sen mw. llatvla, Mi See Stole v. BiUiia.tnn, supra, IS N M at Id =¥
N.M. 101 fi1) I'2d UR". (Cl. App. IN/'1]. (ilks. entiiip. opinion).

"Statement." mi lined in fiuhdiviainn (n) includes any Tho use ofa deposition at trial hy Die aisle iv-pilii ,
ctiitciiunt given hy a withers, including a videotape or strict rdinptiaiiee with Ruhdivi.aon hi) Si4*S".da v.
rm.nlod stnt.ioonL See Uule 27 ol thouo rules for the D.ir(ini, supra; Slate v. Hetty, Mi N.M. 1W. 620 IMM
definition tf"statement " 658 it"] App. Ia/"ll."1his istni e\oi pti.ii Intla in-i.a)

This rulo pnividei; tin the lire nfa rlt*poaition when Mile. See Itille lity! of the liulea IFKvidcm & 0" > 1 0,
the party oUrrinp the deposition js tirinldc In procuie Kill*! KOltdill) of Lhe Itulcs HIMINieicelit&, Gatilorni le.
the nllciidnuee of tho witnersi hy laihpneaa. The iitole Greeti, 399 U.S. Jt,00 "3 CI ISWi, 2d '.. =1 2d <+d
may not Il:e the deposition ofn witness who lefuses to tIHV0), at “Hull* MI1(a) of the Itule .ol Iv. i.f lice Hides
testify hyv ileeitilll; hi*. piivilfjio ajiioi.l 801 ami 01 (ifthe Kuh mof Kvideare are _stipe: reded
i.clfiitciimiimli ni. McGuiiaici - v. Suite, supra. in-ufar lhoy relale to lhe use of dept .itt,,- in

Tim com t (ifappeals has indicated that one of the rritni®  r.ses Sic iMcGuiiinc.-. \. Slate, i.ilpro. “llie

Sl



DISTRICT 1

Rules Of Evidence renting {0 tire admissibility of
evidence are applicable t0 evidence admitted ty
deposition.

The 15*80 antiidr.ic.-nt deleted "volunta; , signed,
written" precoding "statement." in Rubdt* sion (sXD,
inserted "including by videotape”hear the beginning
of tho first sentence of Subdivision (eX3>, substituted
"r.san exception to tiichearsay rule of “or "so far as
admi: -able under™ in lire introductory paragraph in
Subdivision (nl nnd made minor punctuation changes
th jghor.t 1in; rule.

Compiler®s untci. — Subdivisions tn) to (C) ere
similar to Rulo 15(@) and ib) of the Federn! Kuloe of
Criminal Procedure.

Subdivision tn) issimilar toRule 15(d) of tho Federal
Rule? «rCriminal Ptocedurc.

The 197."tamendment amended only Subdivision ().

Police officer witnesses not under legal process
may refuse to be interviewed nnd limy dictate the
terms of the interview sought by defense counsel.
They liuve no obligation to subject themselves to tiic!-
questions or luuoling by defense counsel in voluntary
interviav’Z, ot*d tho police department may properly
adopt a policy Uiai etlie-i» should refuse to b*
interviewed by defense counsel except in tho presence
of an attorney for the prosecution. State v. Williams,
91 N.M. 795. 58! P.2d 1290 (Ct. Ap;>. 1978).

Defendant has no constitutional right to depose
victim in a crimIniil cive; the right (*>ny(.ssolely under
t.i irulo. Statu v. JJorrern, 92 N.M. 7,5821 <71 39-1 (Ct.
App.), cert, denied, 91 N.M. 751. 560 P.2d 972 (1978).

Reasonable limitations on que.-dinn., ashed nt
ih*po.Ptiim do net deprive defendant of due pinoc L
Si de v.)lorn Ji, 98 N_M. 7. 592 J*.2d 334 (Ct. App ),
ceil. d. ni-.d. 91 ftM. 701. 689 P.9,1 972 (1978).

i .:,iv ef nultiorli.v to tliir deposition, — In
crim ii <ca. m th>h ial court bn =no nutho*hy, apart
from r Is rule, Inallow the Inking of dopant ion!) for
Iltcir i col tis.il_Stidov. 1tarry, tiGN.M. J0.,1,501~2d
558 (Ct. App. 1974).

Ab-"_t: legal HUihiirkntinn, judge hichii authority
io n-hr pro-Insxn of luiudwriting oseuiplnra on
P*dn r,ffont mpi, prior tonnv-t orclmrpo. femche* v.
Attorney <i>i, 9JN.M. 210, M>8 1217 1170 (Ct. App.
1979).

Wh*p-c deposition not :k* i Ibb*. As thou* was
no allowing that the prvaM. >v.itiu\ howay mil
oftha at itocould net hrf:.; = i1byr nbpsiuta or other
lawful no an i, then his d itioa Is -ol ntimhaiklu
Umho tid -rulo. Slate v, Itoi y, 85 N. M 138, 680 I TAl
653 (CI. Arp. 1975).

Gvioirtiy iei to use of ilejioiilliona, ~ While*
dasjititiilloiiii ms* nllov.l .lib: in criminal isi&i, tin*
circus- Itnocc.u  p-wii! in;;  lhe-ir u.o rmiist. ho
i;.Liepliowl, ran! Nui tuna* . ity of tlo-ir lire lit (rid
muni be i."cmlv i-ithll.lu-d by tinl prosuculimi.
M.-Ciiimio:., v. Etc*-, 59 N.M. 441, 5H9 I\2d 1098
(19v9).

u .e of ti_go Alii., by _.tufe* a! trial I"wiliei .ilril
CHII-liain€ \2illi Sliliiintilli (). McGllimu u w.
Slid.o, 92 N.M. 441, 589 1".2d 1038 (1979).

Vlieie must h* iilrict coiuplijuiCc with Tluhdtviskm
(in Wlinio depi i1 pn ofabsent uitursw wasndmitfed
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Rule 291

absent any showing as to whereabouts of tin*witness
nt time of trial, whether he was unable to attend
because* of illness or infirmity, or whether he was in
or out of slate, mid where district attorney did not
attempt to procure his attendance nt trial y
subpoena, defendant®s federal constitutional right to
confront witm-..-/s wes vielstrJ mid such rduiioiion
constituted reversible error State v. IVirela, 86 N_M.
104, 519 P.2d 1135 (0:. App. 1974).

Ilinvailability of witness due to claim of
constitutional privilege did not render deposition
niimissible. — Where a witness is excused from
testifying on lhe ground that ho cannot do so without
incriminating himself, his deposition is nut thereby
rendered i*e,missible. McGuinness v. Stale, 92 N.M.
441, 5.89 P.2.1 1032 (1979).

Once a witness is permitted to claim lib privilege
against selfincriminrition, he becomes unavailable as
u witness under Rule fcCkfaxl). N.M.R. Evid,and thus
his deposition would not ha excluded nt trial because
of the hearsay rule, but that fuel docs not iiulhori/o
admission of tho deposition ifitb excludable bccauiio
of this rule. McGuinnexs v. State, 92 N.M. "441, 569
1721 1032(197)/.

Where principal witness i5tinuvaihikle bt-nmre she
is ill niut infirm, ith not error for (lie tiial judge (0
take tho totality of the circumstances into
consideration, including the witness® advanced age
mid tho condition of her health, to admit her
deposition rt trial. State v, Vinlpnndo, 93 N.M. 283,
599}».2d 1085(Cl App),cert.denied.93 N.M. 172,598
P.2d 315 (197\.

No arnu in eor_lktiilng trial where no nhitne of
dircj-eiion nnd export"s deposition nihniU."d. —
Defendant"s contention that (if* 1lini court cued in
not continuing the trial to n dot" when on expert
witi*."— 1 could tc-tify in person was without merit
where (hero was nothing showing an ohmic of

discretion in denying a continuance nnd ton

of Ilia expert was properly ndmitted nl ; V.

D,A nlos, 51 N_.M. 428. 576 I».2d 012 (C D}
Aim.lur. 2d, A 1..R,nnd G..L.S. rcfcrenc Am.

lur. 2d Gi iminal hvv 85 3'J\ 314, 316; 23 Am. dur. 2d
Dupa.siiion.t and D wdwr) 5 1

Admir_sibility of thju.il ion of child of lender yr.-air,
30 A.l1..R2d 771

Sufficiency of. Thowing efground for admission of
il"jpoalion in ciiminnl ca.-e, 44 A.E_.R ?d "VOW.

fk.nstiuclvm of at..into or rulo admii ling in
uvidonce dopi.-.iiion ofwiliioui til) .out or di fuit from
plno *of trial, 94 A.1.R.2<I 1172.

IVuducUon and in;*pi ction of premiof.i, | 4 onv. or
thing)., )d A.l1, h721 909.

Admissibility in evidence of dope, itimi . njpiit,.!
omi notn p i “ynt time* of its Inking, 4 A.1,J 1 1076.

Disgualilii Lt" n of ntlo"tnay, nth -1'isaqualith-d, to
take < i"llor iitswaiwli il/.meiit from "liant, 21 A.E.R,3:1
a1)3.

iVlrinl taltiii. ivor i ".IWi.s. on <mnvi.ry by
party Inpar:, mnl i ytiy action as to nature ol injurirs
or treatinenl a.fwaiver of physician-palii®nt jnivilogo,
25 A.E.R.3d Mmdl.

23 C.d.S. Criminal Eaw S 1033

Kulit JtfU. ViiScolui7i*( (lepo.sitions; (.estimony of certain ininors who are

victims of sexual offonaes.

(») Upon motion, find nflor notice*, to opposinjj coiincet, nt nny (imo nfiur tho filing ofl.ha
indicInii t,, in(o)mtit.ion or complniut in district, court clinrginjc n cri:nin;t! «*gunl
jX='liol ml.ion or Criminal ."loal contact on a child under thirteen yours of age, tho district
e.ntrl may ardor the taking of a videotaped deposit ion of the victim, upon a showing that



>

the child may' be unable to testify without Buffering unreasonable and unnecessary mental
or emotional harm. The district judge must attend 203" deposition taken pursuant to this
paragraph, and shall provide such protection of the child as the judge deems necessary.
(b) At the tiial of a defendant charged with criminal sexual penetration or criminal
sexual contact on a child under thirteen years of age, any part or all of the videotaped
deposition ofa child under thirteen years ofage taken pursuantto Paragraph (a) ofthis rule,
may be shown lo the trial judge or the jury and admitted as evidence as an additional
exception to the hearsay rule of the Rules of Evidence if:
(1) the child is unable to testify before the court without suffering unreasonable and
unnecessary mental or emotional harm;
(2) the deposition was presided over by a districtjudge and the defendant was present
and was represented by counsel or waived counsel; and
(3) the defendant was given an adequate opportunity to cross-examine the child,
subject to such protection of the child as the judge deems necessary.
(c) In addition to tho use ofa videotaped deposition ns permitted by Paragraph (b) of this
rule, a videotaped deposition may be used for any ofthe reasons set forth in Paragraph (n)
of Rule 29. [Adopted, effective July 1, 1989.]

Committee commentary. — This rule was drafted constitution of the United States, congressional
by the rulc-scommittee in response tollouse Memorial research service, 1973. There inaba a right. to a public
A1, Second Session of the Tliirly-Tliiid Legislature, trial under the Now Mexico con stitution; however,
11)78nnd 30-9-17 NMSA 11*78. The purpose of 30-9-17, there arc no decisions relating to the waiver of this
Siipm, is to protect n child who has been allegedly right.
ko?.Jnlly almsr-d from further mental stress. The Next, the coir initt.ee considered further protections
commitlcs explored roversl alternatives prior to which could bo afforded to tho child. Itwas noted tli*'!
preparing this drutl. the present rule:; already provide for tho court to

First ofnil, thu committee explored tho possibility of protect the child during discovery. See Rule 31.
removing ell speetnlors from tho courtroom during Several members of the cominittcs bad grave
the child"s testimony. This was rejected as itmay not concerns about, the constitutionality of net requiring
be constitutionally permissible to bur wholly the an available witness to confront t; - accused. Section
public and tho pre s from the* courtroom without the 30*9-17 NMSA 1976 provide.*! only that good cu)i<*
concurrence of the defendant under cither the New mirit bo nlmwn for the taking of the videotaped
Mexico con ilutionor the United States constitution. deposition. The rulo rota forth .specifically v.hat i>
SeoGunitef Co. v. Uel®.v DI IVCt 2893(1971)1; requited to make a iihow/ing of Coirl causa for a
lv.tr 1v. Texas, 89111.S. 632,687, «5S. Ct. HiSU. IGG;". dil v-ilion of an alleged rupi* victim. Under the rule
14 Kd. 2d 513, 583 (Iifi). Prior to tho Cimne d the child mual. bu under thu age ofMiirtcvn and unable
decision, itwn*t generally rccognixed timt the right to to testify without audiobig miruruc.nablo and
a public trial under the United .State, constitution unnr-c»#anry mental or ciuutionn! bnmi.

could not even bo waived by tho defendant. See

Rult* 29.2. Testimony before grand jury.

(a) At any time* after indictment, an request of a putty, tho district com I clerk shall
furnish to lhe defendant;
(1) u copy of Ihe record of defendant's testimony before the grand jury; and

(2) a copy of the record of the testimony of tiny witness on the state’s witness list

relating to tho crime charged.

0>) At any time titter indictment, on motion, the district court may oi.ler that a copy of
the rooms! or other portions of the record before the grninl jury he given to the d -f.... Valil
or to the slate by the clerk of the court upon a showing of particularizfed need. [Adopted,
effective July 1, 1980.]

(kiitimlItec einnim*iitary. — Thin ruU* provide* that Tho rule, in Now Mexico is timt:
the*di: ¥ <. caui tjiluill QLldor the* preparation ofu copy JOjnco tin* witness bus testified ut the
oft la* ti .infii".iipt oftvslitnonyofa defendant before the criminal trial ahout that which he testified
ijrutid jury. before the |;rund jury, lhe accused incut ikl
I*iior &4 the adoption of this rule and tho to mi order permitting examination of that
portion ol the witnee.i* grand jury testimony
1o 1"rodiKu the* Silliiteirr*iit of the defendant before the relating to the crime (or which the defendant
(;mnd juty. Section 31-6-8 NMo A 1978, enacted hv the ischarged." Valles v. Slato. 90 N.M. 347. 553
1979 legislature, provides that a transcript of 172d @l (Ut. App. 19771, (ceil, ilenic-1, 90
testimony before the jpatul jury in to be mitde only N.M. 037), quoting from Stale v. Sparks, 86
upon ardor of tho district court. N.M. *129, r.J2 IM*d 1260 (CI. App. 19781

03
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278 § 16A
§ iBA.

PROCEEDINGS IN CRIMINAL CASES

Exclusion of public from trial for sex offenses involving
minors under age of eighteen

At the trial of a complaint or indictment for rape, incest, carnal
abuse or other crime involving sex, where a minor under eighteen
years of age is the person upon, with or against whom the crime is al-
leged to have been committed, or at the trial of a complaint or indict-
ment for getting a woman with child out of wedlock, or for the non-
support of an illegitimate child, the presiding justice shall exclude the
general public from the court room, admitting only such persons as
may have a direct interest in the case.

Historical Noto

Law Review Commentaries

Right to public trial. 17 Annual Sur-
vey of Mncs.T.nw, Roslcm College, p. 203

(1970).
Library References
Criminal I.av C=035. Sequestration of witnesses, sec M.
0.J.S. Criminal Law $ (1. P.S. vol. 10, Hughes, § 100.
Comments.
I"vt-lusiou of public from certain
trials, M.P.S. vol. 30, Smith, 8§
mu.
Notes of Decisions
In ijencrnl® 2 ty. Corn. v. Marshall (I0tX®) 2,73 N.H.Sd

Habeas corpus G 333, 330 Mass. -1®, 30 A.T,.H.3d 818;

,Ttrtons witli a <lUmet interest 4 Com. v. HlondIn (1010) 87 N".13.2d 455,
Public trial 5 324 Mass. 5G1.

Requisites of proceedings 3

Validity | 3. Requisites of proceedings

Trial In chambers of throe defendants
for rape and abuse of female child un-
der 10 years of nge, by jury, with testi-

t. Validit
y mony taken In their presence and com-

This section does not violnto due proc-
ess of law el.nino of federal Constitu-
tion"; ti.S.CTAICorist. Amend. 14. Melnn-
wm v. 0 Rrlen (C.A.10al) 101 I\2d D)X®.

Tills section does not violate the pro-
vision of the slLate constitution prohibit-
ing defendant from being deprived of
ids life, liberty or estate but by law of
(lie land. Coin. v. Ulomllu (1010) S7 N.
NAM =BI5 321 Mass. 501.

2. In ijeneral

Tliis section Is lo lie strictly construed
in favor of general principle of publiel-

plete stenographic record available to
them and without exclusion .| any per-
son whom any defendant desire.” to have
present did not deny defendants any
rights under the slate constitution.
Com. v. Hlondin (1910) S7 N.IC.2d 405,
324 Muss. 304.

4. Persons with a direct interest

Under tlls section providing (lint
court may exclude general public, admit-
ting only sueh persons ns may have a
"direct interest" in trial for crime In-
volving sex, committed against minor



TRIALS, ETC.

.smler IS years of nge, quoted phrase
must be interpreted broadly and is not
limited to parties, but includes counsel,
witnesses, stenographers and usual
court attendants; nnd It does not ex-
clude a parent, husband, wife or guardi-
an of defendant, or even n friend, whose
presence defendant desires and who
might give him U—Uiinnte assistance or
comfort without interfering with trial.

Com. v. Itlondin (10-)0) S7 X.K.2d 435,
IB1 Mass. 564.
5 Public trial

The guarantee to an accused of “pub-
lic trial” Is a safeguard against any at-
tempt to employ courts as instruments
of persecution, and knowledge that ev-
ery criminal trial is subject to contem-
poraneous review In the form of public
opinion is an effective restraint on pos-
sible abuse of Judicial power. In re
Oliver (191S) GS S.Ct. -19. M3 U.S. 27.7.
92 E.Kd. G?2.

Defendant whose counsel had request-
-} Unit witnesses be sequestered and
who bud not, asked ids counsel to ar-
range lo Imvc particular availalde per-

§ 16B.
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sons, friends, or relatives present at
trizil was not entitled to new trial on
theory that he had been denied right to
public trial. Com. r. Wells (1071) 27-1
N".IC.2d 432, Mass.

Excluding mother, sister, brother, and
friend of defendant during trial for sex
crimes was violation of Sixth Amend-
ment which provides Hint in all crimlunl
prosecutions accused shall enjoy the
right to a speedy and public trial. Com.
v. Marshall (10G9) 253 N.E.2d 333, 356
Mass. 432, 39 AX.JI.3d SIS.

Under Fourteenth Amendment, Sixth
Amendment right to a public trinl was
applicable to defendant"s trial for sex
crimes in state court. Id.

G. Habeas corpus r..m

On petition for writ oT habeas corpus
brought hy a petitioner who [lind been
convicted In Massachusetts court of
rape and carnal abuse of a female child,
evidence did not establish thnt common-
wealth prevented petitioner's wife from
testifying In behalf of petitioner at peti-
tioner"s trial. Mchinsou v, O"llricn (C.
A.1953) 203 F.2d 934.

ICxcbr ion of public from trial of criminal proceeding in-

volving Imsbaiul and wife

‘Jlie presiding justice of a district court may exclude the general
public from the court room during the trial of any criminal proceeding

involving husband and wife.

Added by St"1949, c. 302.

Library rtctcronccs

Criminal I.aw C~Kin.
0.J.S. Criminal 1.aw § 0G3.
Comments.

Exclusion of tho public from certain
trials, sec M.17S. vol. 30, Smith, 5
1031.

Sequestration of witnesses, sec M.

F.S. vol. 19, Hughes, S 109.

Nates ol Decisions

I. In general

section 10A of this chapter providing
"bat court may exclude general public
admitting only such persons as may

have a direct Interest in trial, is to he
strictly construed in favor of general
principle of publicity. Com, v. Elmtdin
(1919) 87 N.10.2(1 155, 321 Mass. 501.
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diets finding defendant guilty of murder In
tho second degree lend not guilty of armed
robbery were not Inconsistent. Id.

12.5 Instruction!

Evidence in prosecution f£= armed rob-
bery. did not require instruction on issue of
defendants”® guilt of lessor Included offense”
of unarmed robbery, larceny, or uasault.
Com. V. Hogg (1971) 311 N.E.2d 03, 365
Moss. 290. == -

Evidence In prosecution for. Inter alia,
larceny of a motor vehicle did not require
Instruction on Issue of defendant®s guilt of

baser Included offense of use of motor ve-
hic."n without authority. Id. ...

Where defendant was charged with forci-
ble iape of female under 16, but Judge con-
sider »d that evidence would have permitted
finding cither of forcible rape or of statuto-
ry rnpo ns lesser Included offense nnd In-
structed accordingly, he should have fur-
ther Instructed Jury to specify of/ense
should tiiey find defendant guilty. Coin. v.
Trunks (1371) 309 N.E.2d 879, 363 Mass. 71,
appeal after remand 341 N.E.2d 6C0, 309
Mass. -08. uppeal nfler remand 362 N.E.2d
895, 372 Mass. 8G6.

§ 1CA. Exclusion of public from trial for sex offenses involving minors

under age of eighteen

Supplementary Index to Notes

Iinrilngs 9
ObJcClionr 8
Purpose of law 2a
Slape of proctert.nps

2. In otner.al

If cloning all or part of trlul for sex of-
fenses Involving minors under age of 18
were necessary to assure uvnilubillly of uv-
Idcncc of fresh comfilsinl, Judge would be
jJustified In ordering closure. Globe News-
paper Co. v. Superior Court (1980) 401 N.
E.2d 300. 1980 Miiss.Adv.Sh. 185.

Although this section providing for cx-

“elusion of public from trial for sex offense i
Involving minors under ugc of 18 Ismanda-
tory only us to victim"s testimony. It Is
possible that trial Judge might close other
purls of trial; such decision to close any
purl of trial other than victim®s testimony
or to close entire trial Is matter within
Judge®s sound discretion, 1id.

Hecau.se of the policy favoring publicity,
an agreement between prosecution and de-
fense to close a trial should not Justify clo-
sure or even be relevant lo Judge®s deter-
mination of necessity for a closure of trial
for sex offenses Involving minors under ugc
of 18. 1.

Issue nt a healing on Communwcnlth®s
motion to clo.sc parts or nil of trial for sex
offenses Involving minors under age of 18
shall be whether such closure is necessary
to preserve evidence required for Just con-
viction. Id.

Only In most extieniu situations, If at all,
may state court constitutionally forbid
newspaper or anyone else to report or com-
ment on happenings In and about proceed-
ings which have been held in open court; u
filuillur rule applies to court files otherwise
unrestricted. Oimway Newspapers, Inc. v.

Appeals Court (1977) 362 N.E.2d 1189, 372
Mass. 53".

"General principle of publicity” Is appli-
cable In regard to record In a case; It s
only In a clearly meritorious case that Im-
poundment cun be contemplated. Id.

Statutes which limit or authorize limita-
tion of access to court proceedings and of-
ficial records do not preclude exercise by
Judges of a sound discretion to Impose rea-
sonable cloture. Including Impoundment, In
other caset when found necessary. Id.

2.5 Purpose of hw

Main puiposc of this se.-tlon, which pro-
vides for exclusion of gene.rnl public from
courtroom In trials Involving sex crimes If
the victim is under 18 years of age. Is to
assure that Commonwealth®s rase will not
l.e destroyed by reason of witnesses® reluc-
tunrc to testify before a miscellaneous au-
dience. Com. v. Leo (1979) 393 N.E.2U 410.
1979 Mass.Adv.Sh. 2245.

Defendant, who way convicted of com-
mitting sexual offenses against 14-year-old
girl, could not complain of an alleged viola-
tion Bf this section. In light of fuel that
such statute was not Intended to benefit
criminal defendants. Id.

3. ncqolsltc! of pr-ceedmos

Judge should hold hearing before enter-
ing order closing parts of trial other than
victim"s testimony under section pro-
viding for exclusion of public from trial fur
sex offenses Involving ml.iors under ago uf
IS. Globe Newspaper Cn. v. Superior
Court (1380) 401 N.EAM 3C0. 1980 Mans.
Adv.Sh. 485.

4. Persons with a direct In.erest

Tho press docs not *invo a sufficiently
"direct Interest” tn be exempt from this
suction providing for exclusion of public
from trinl for sex offenses Involving minora
under ngc of 18. Globe Newspaper Co. v.
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Superior Court (19S0) 401 K.K.2U 3G0. 1980
Muss.Adv.Sh. 485.
5. Public trial

Jn prosecution for four counts of rnj>e of
rt child under 1G years of nge. where de-
fendant claimed that he was denied his
right to public trial because Judge excluded
public frotn his entire trial, burden whs on
defendant to demonslrnln that public was
excluded from trial nfter ml or victims tes-
tified, but defendant was not obligated to
demonstrate that he was prejudiced by
closing of balance of his trial. Com. v
williams (19S0) 401 N.B.2d 376. 1980 Mar,.
Adv.Sh. 515.

Defendant did not demonstrate his trial
on four counts of rnpe of n child under I£
years of age was Improperly closed, but ra-
mand was necessury for a determination of
extent to which trial was closed to public,
und. if It wus, for consideration whether
defendant properly waived bis right lo pub-
lic trial, through his actions or actions of
his counsel. Id.

7. Stage of proceedings

This section providing for exclusion of
public from trial for sex offenses Involving
minors under nge of 18 luandntorily re-
quires closure of trial during victim"s testi-
mony. Globe Newspaper Co. v. Superior
Court (19S0) 401 N.K.2d 360, 1980 Muss.
Adv.Sh.-185. s

In sex offenses Involving minors under
age of 18, Commonwealth hears burden of
showing necessity for a closure of parts of
trial other than victim®"s testimony or fore-
closure of cnllic trial. Id.

In case In which this section providing
for exclusion of public from trial for bbx of-
fenses Involving minors under ago of 18 ap-
plies, Commonwealth may move for closure
of parts of trial other than victim"s testi-
mony or foieciosure of entire trial. Id.

This section providing for exclusion of
public from trial 10 sex offenses Involving
minors under nge of 13 relates to closure of
trial only during victim"s testimony. Id.

8. Objections . <

Public need not receive prior notice of
closure hearing for sex offenses Involving
minors under age of 18; however, court
should hear u person who in timely fashion
Informs court of his desire to object to clo-
sure. Globe Newspaper Co", v. Superior
Court (1980) 401 N.K.2d 3G0, 1980 Mess.
Adv.Sh. 485. ]

Any person to bo excluded from the trial
of sex offenses Involving minors under age
of 18 other than during victim"s testimony
should have opportunity to atntc. objections
to order; such person need not file formal
motion to Intervene. Id.

9. FIndIno*

On conclusion of hearing requesting ex-
clusion of public from trial for sex offenses
Involving minors under age of 18 during
oilier limn victim"s testimony, Judge should
make findings of fuel ns appropriate itnd
should role on necessity for closure. Globe
Newspaper Co, v. Superior Court (1980) 401
N.K.2d 360, 1980 Muss.Adv.Sh. 485.

§ 10H. Exclusion of public from trial ol criminal proceeding involving

husbaiul and wife

1. In general

Only tn most extreme situations, I at all,
may stute court constitutionally forbid
newspaper or anyone else to report or com-
ment on happenings In nnd about proceed-
ings which have been held In open court; a
similar rule nppllcH lo court flics otlierwt.se
unrestricted. Cutaway Newspapers, Inc. v.
Appeals Court (1977) 302 N.J4.2d 1189. 372
Mass. 539.

"General principle ol publicity” Is nppll-
rable In regard to record In u cans; It lIs
only In a clearly meritorious case thlit Im-
poundment cun be contemplated. Id.

Statutes which limit or authorize limita-
tion of access to court proceedings and of-
ficial records do not preclude exercise by
Judges of a sound discretion lo Impose rea-
sonable cloture, Including Impoundment, In
other cases when found mc.cssary. Id.

§ 1GC. Exclusion of public from trial involving crime of incest or rape

To protect the parties Involved at u trial arising from a complaint or Indictment
for incest or rape, lhe trial judge may exclude all spirctuturs from the courtroom
la which such trial is being held, or from said courtroom during those portions
of such trial when direct testimony is to Bv presented; plodded, timt either af the
parties rcip “st.s timt all spectators lie so ex/ludetl nt the trial or portions thereof;
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untl provided further, that the defendant In such trial_bK a written statement waives
his right to a public trial for those portions from which spectators are so excluded.

Added by $t.197S, c. 310,

1978 Enactment. St.1978. c. 316, wnn np- Library Reference*
prcved June 20, 297!. Criminal Lew C=a£35.
C.J.S.CrimImil Ijiw 8 963.

§ 17. Repealed by St.1979, c. 341, § 13B

St.1979, c. 344, S 4323, an emergency act, Prior to repeal, tills section was amended
repealing this section, was approved Juno by St.1978, c. 478, |3?l.
30, 1979, nnd by section 51 mndc effective Sec, now, c. 277, 47A; Mass.R-Crlrn.P.
July 1, 1979. Hole 13.

§ 18. Appeals in criminal cases to jury-of-six sessions; recognizance

Whoever Is found quilty of.a crime before a Justice In a district court, or In
the municipal court of (lie city of Boston, having filed the written waiver of trial
hy Jury In Ihe flr-t instance provided hy section twenty-six A of chapter two
hundred and eighteen, limy appeal Iln; finding of quilty or the sentence imposed
(Imi'con to it Jury-of-six session In nrrordanre will) section twenty-seven A of chapter
two hundred and ei%hteen, and nt tho time of such rinding of quilty or sentencing
shall lie notified of his right to tahe such appeal. The case shall lie entered In the
jurr-of-six session on tin: return day next after the appeal is taken, ami the ap-
pellant shall he released on personal reeognlzanrc or committed, la accordance
with the procedures set forth In section fifty-eight of chapter two hundred and
seventy-six’, until he recognizes lo tin* commonwealth, In such sum and \Mth such
surely or sureties as tlo* court requires, with condition to appear at said jury session
oil said return day and at any subsequent lime lo which the ease may lie continued,
If not previously surrendered and discharged, and so from time to time until Die
final .sentence, order or decree, nod not depart .without leave, and in the mean-
time to keep the pence and Is" of good behavior. If the nppc-limit Is not released on
personal recognizance and Is "oimuiticd for failure to recognize, the superior court
shall thereupon have Jurisdiction of the ease only for the purﬁose of revising the
iimoiint nI' hail required as nfoicsnld. The appellant shall nul he required to nd-
"'mUMAIGE?**F**-* non claiming ids appeal or In Frosecuting lhe same. Notwithstand-
ing any other provision of law, a defend mt atter a finding of quilty, Jury-waived,
ina district court, or (lie municipal court of thu city of Boston, maz appeal there-
from and shall thereafler he entitled lo a trial de novo in & jury-of-six session In
accordance with said seelion twenty seven A.

&S| vi[j wm=
Sift K| -

Amended hy .SI. (173 e. 1157, SI.1i)71,c. 107, SI.1D78, ¢. 47H 5302

1973 Amendment. St. 1973, c, £67. ap-
proved Aug. 20. 1973, la the Ural lenUliec,
inserted "IlIm finding of guilty or tier ten-
lenen Imposed lhercon™ and "or may ap-
peal lo and claim a Jury of six In il disti cl
court la accordance with acctloii twenty-
seven A of chapter two hundred nod eigh-
teen”; In thu second scnleocc, tubi lltnlcd
"released on personal rccognlsauicu or com-
mlllcd, In accordance with tho procedures
set forth In necllou fifty-eight of chapter

two hundred seventy-six." for "committed
to alible Ilm sentence of r.ald court™; In tho
third aenteiico. Ini,cited "In not released on
personal rcengiilznncti and™; deleted tho
former fourth sentence; and added the
last (lenience, -

1974 Amendment. .St.1671, c. 107. ap-
proved .May 2, 1574, substituted "found
guilty” foe "convicted” and "midi finding
of guilty ne sentencing”™ for "conviction’”In
the first scnltncc.

1978 Amend
approved Jul]
made effect!l
-mist t In
Jury_of'**ﬂ
nppeat the It
Imposed Hunm
may fipf,£U*
district court]
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BY THE RULES COMMITTEE
BY REQUEST (for the Task
IN THE HOUSE Force on Violent Crime)

HOUSE BILL NO. 576
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - FIRST SESSION
A FILL
For an Act entitled: "An Act permitting the videotaping of, or the exclu-
sion of the public during, testimony of young victims
of sexual assault or sexual abuse of a minorj and
changing Rule 804, Alaska Rules of Evidence relating
to exceptions to the hearsay rule.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.45 1is amended by adding new sections to read:
Sec. 12.45.047.  VIDEOTAPING OF TESTIMONY BY YOUNG VICTIM OF
SEXUAL ASSAULT OR SEXUAL ABUSE. (a) After notice to the defendant,

the state may apply ourt for an order allowing videotaping of
the testimon 3the alleged victim of sexual assault in
any degree o he alleged victim of sexual abuse of a minor.

TKe order may be granted if the court finds that
(1) the child was 16 years of age oryounger at the time of
the sexual assault/s Oar?a\
(2 there is a substantial likelihood that the child will
"suffer severe emotional distress If required to testify in open court
at the trial» there is a presumption that a child who is under the age
of 16 at the time of an alleged sexual assaultor sexual abuse will
suffer severe emotional distress if required totestify in open court,
which may only be overcome by the presentation of evidence to the
contrary at the time the application for an order, ew Inriing the, puk
1Is—O8naidei?ad,
(b) If the order 1is granted, the trial judge shall preside at the
-1- HB 576



videotaping proceeding and shall rule en a]l questions as if at trial.
The defendant shall be afforded all rights applicable to defendants
during trial, including the right to an attorney and the right to
confront and cross-examine the witness.
© Videotaped evidence taken in accordance with this section is
admissible 1in evidence in the criminal trial for sexuallll assault in any
degree or for sexual abuse of a minor. ( n J
Sec. 12.45.048. EXCLUSION OF"PUBLIC. FROM TRIAL DURING TESTIMONY
BY YOUNG VICTIM OF SEXUAL ASSAULT, OR SEXUAL ABUSE, (&) After notice
to the defendant, the state may zﬁpply to the court for an order exclud-
ing the publicfrcin the courtroom™during the testimony*s”™ a child who
iIs the alleged victim of sexual assault in any .degree or
alleged victim of sexual abuse of a minor. The order maybe
the court finds that
(1) the child was 16 years of age oryounger atthe time of
the alleged sexual assault or sexual abuse; and
(2 there 1is a substantial likelthood that the child will
3uffer severe emotional distress If required to testify in open court
at the trial; there i1s a presumption that a child who is under the age
of 16 at the time of an alleged sexual assault or sexual abuse will
suffer severe emotional distress if required to testify in open court,
which ay only be overcome by the presentation of evidence to the
contrary at the time the application for an order excluding the public
Is considered.
() In this section "public” means all persons except
(1) the judge presiding over the trial;
(2 the members of the Jury;

(@ the defendant and his counsel;
(4 counsel for the state?

-2- HB 576
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counsel for the child;
(6) the parents or legal guardians of the child; and
(7) court personnel essential for the taking of the testi-
mony .
* Sec. 2. AS 12.45.047 added by sec. 1 of this Act has the effect of
changing Rule 804, Alaska Rules of Evidence by adding the videotaped evidence
of a young victim of sexual assault or sexual abuse of a minor to the list

of exceptions to the hearsay rule.
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Introduced: 5/15/81
Referred: Judiciary

BY THE RULES COMMITTEE
BY REQUEST (for the Task

IN THE" HOUSE Force on Violent Crime)

HOUSE BILL NO. 576
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - FIRST SESSION
A BILL

For an «ec entitled: "An Act permitting the videotaping of, or the exclu-

sion of the public during, testimony of young victims
of sexual assault or sexual abuse of a minor; and
changing Rule 804, Alaska Rules of Evidence relating

to exceptions to the hearsay rule."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.45 1is amended by adding new sections to read:

Sec. 12.45.047. VIDEOTAPING OF TESTIMONY BY YOUNG VICTIM OF
SEXUAL ASSAULT OR SEXUAL ABUSE. (a) After notice to the defendant,
the state may apply to the court for an|*"~jp~™|”~pj”||"paping of
the testimony of a child who is the alleged victim of sexual assault in
any degree or who 1s the alleged victim of sexual abuse of a minor.
The order may be granted court finds that

(@ the child at the time of
the sexual assault} and

(2 there in a Ft the child will
suffer severe emotional required to testify in open court
at the trial; there is ~Sngaumj~”~~iat a child who is <"nder the
of 16 at the time of an fTn"”Wrexual assault dr sexual abuse will
suffer s Vn,U' iijh m court,
which may only be overcome by the presentation of evidence to the

contrary at the time the application for an order excluding the public
IS considered.
(b) If the order is granted, the trial judge shall preside at the
-1- HB 576



videotaping proceeding and shall rule on all questions as if at trial.
The defendant shall be afforded all rights applicable to defendants
during trial, including the right to an attorney and the right to
confront and cross-examine the witness.
© Videotaped evidence taken iIn accordance with this section 1is
admissible in evidence in the criminal trial for sexual assault in any
degree or for sexual abuse of a minor.
Sec. 12.45.048. EXCLUSION OF PUBLIC FROM TRIAL DURING TESTIMONY
BY YOUNG VICTIM OF SEXUAL ASSAULT OR SEXUAL ABUSE. (@)
to the defendant, the state rcay”O0|£~]jo the court for anjjg”"exclud-
ing the public from the courtroom during the testimony of a child who
is the alleged victim of sexual assault in any degree or who is the
alleged victim of sexual abuse of a minor. The order may be granted if
the court finds that
(1)
the alleged sexual assault or sexual abuse; arc
)] there is a-° te child will
suffer severe emotional distj*jflj~|required to testify iIn open court
at the trial; there is”presumption tTHic a child who is under the age
of 16 at the time of an a~”*”~"xual assault or sexual abuse will
suffer severe emotional distress if required to testify in open court,
which may only be overcome by the presentation of evidence to the
contrary at the time the application for an order excluding the public
IS considered.
() In this section "public” means
(1) the judge presiding over the trial;
(2) the members of the jury;
(3) the defendant and his counsel;
(4) counsel for the state;
-2- HB 576



tl

s9
10
1
12

13

15

16.

17
18
19
20
21
22
23
2
25
26
2
28
29

the parents or legal guardians of the child/ and

court personnel essential for the taking of the testi-7
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AS 12.45.047 added by sec. 1 of this Act has the effect of
Rule 804, Alaska Rules of Evidence by adding the videotaped evidence
victim of sexual assault or sexual abuse of a minor to the list

to the hearsay rule.
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PEOPLE v. MORAN
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Cite us, App., Hi CnlLKiitr H3

31) Cnl._App.3cl 3.98
J_PEOPLE of the State of California,
Plaintiff and Respondent,
V.

William John MORAN, Defendant
and Aopellant.

Cr. |22%__

Court of Appeal, First District,
Division 2.
May 1074,
Rehearing Denied .Tunc 17,107-1.

Hearing Denied July 17, 1074.

Prosecution for murder. Defendant
was convicted in the Superior Court, Con-
tra Costa County, Richard E. Arnason, J.,
and appealed. The Court of Appeal, Tay-
lor, P. J., held that where a witness who
had testified at preliminary examination
was not available to testify, and the entire
video tape of the preliminary examination
was reviewed by court and counsel before
presentation and all motions and objections
carefully considered, and a careful founda
tion was laid as to its technical aspects,
accuracy and religbility, and ability of all
to sec the tape was carefully monitored
and there was no editing or shortcutting,
the video tape was properly admitted.
Where photographs and a motion picture
of grave sites and exhumation of bodies
were in part gory hut were not cumulative
as evidence and permitted the prosecution
to show that the bodies sustained no dam-
age in the recovery process, such evidence
was admissible.

Affirmed.

I. Criminal Lnw <€-=602(0)

Where it was known at time of pre-
liminary examination that witness would
probably not survive to testify at trial and
it was expected that testimony at prelimi-
nary examination would he used at trial
and there was extensive cross-examination,
there was no denial of confrontation right
by use, nl trial, of video tape of prelimi-
nary examination. Cal.Rulcs of Court,
rules 950, 980(e); West"s Ann_Evid.Code,
8§ 1290, 1291; U.S.C.A.Const. Amend. 6.

2. Criminal Law 0X00

In view of expectation that, because
witness was not expected to live until time
of tral, his testimony at preliminary hear-
ing would he used, and where cross-exami-
nation at preliminary hearing was accord-
ingly extensive, objection that, because
stenographic transcript was prepared, de-
fense was lulled into false sense of securi-
ty, I ., that video tape of such testimony
would not be used, was properly overruled.
Cal.Rulcs of Court, rules 930, 980(c);
West"s Ann_Evid.Codc, §§ 1290, 1291.

3. Criminal Law 0304(1)

Court inmurder prosecution took judi-
cial notice of existence of special state bar
committee on video tape and judicial pro-
ceedings and of recent experiments with
video ta;.ad trials conducted in the state.
Cal.Rulcs of Court, rules 980, 9S0(c);
West"s Ann.Evid.Code, 8§ 452.

4. Criminal Law 0438(8)

liy enacting the more liberal concept
of a "writing" in the Evidence Code, legis-
lature intended to recognize widespread
use of video tape and its relevance to legal
proceedings. Cal.Rulcs of Court, rules 930,
980(c); West"s Atm.Evid.Code, §& 250;
Kcd.Rules Civ.Proc. rule 30(h)(4), 28 U.S.
C.A.; Fed.Rules Crint.Proc. rule 15(a), 18
U.S.C.A.
See Fublication Words nnd |"ImHCH

Tor oilier judicial constructions nnd
definitions,

5. Criminal Law 0438(0)

Advantages and disadvantages of "fil-
tering" effect of video tape fall equally on
both sides, and there is no inherent unfair-
ness in its use, Cal.Rulcs of Court, rules
980, 980(c); West 3 Ann.Evid.Code, § 250.

0. Criminal Law 0833(1)

Pair new procedures that fecilitate
proper fact finding arc allowable, even if
not traditiona® West 3 Ann.Evid.Code, j§
20.

7. Criminal Law 0304(1)

Court of Appeal could take judicial
notice of the ubiquity of television sts, as
revealed hy the 1970 census, and recent
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availability of low-cost television cameras.
West 3 Ann.Evid.Code, 88 250, 452(h).

8. Criminal Law 0=438(8)

In homicide trial wherein witness who
had testified at preliminary examination
was not available to testify, and entire tape
of preliminary examination was reviewed
by court and counsel before presentation
and all motions and objections carefully
considered, and careful founds tion was laid
as to its technical aspects, accuracy and re-
lidbility, and ability of all to see tape was
carefully monitored and there was no edit-
ing or shortcutting, video tape was proper-
ly admitted. Cal.Rulcs of Court, rules 980,
930(c).-

9. Criminal Law 0=438(6, 8)

Where photographs and motion picture
of grave sites and exhumation of bodies
were in part gory hut were not cumulative
as evidence and permitted prosecution t©
show that bodies sustained no damage in
recovery process, such evidence was admis-
sible in murder prosecution. West 3 Ann.
Evid.Code, § 352.

10. Criminal Law 0=627.8(6)

Where film was simply more complete
depiction of photographs than defense had
already s£'!! and there was no had faith in
nondisclosure, nnd, though defense counsel
expressed surprise there was no motion for
continuance, there was no error in admit-
ting film in evidence.

II. Criminal Lnw 0=507(1,2)

To he an nccoinrhcc, <=me must have
quilty knowledge and intent with regard to
commission of the crime.

12. Criminal Law 0=742(2)

Under evidence, it was question for
jury whether witnesses were accomplices
to crime of murder, although ctic of them
invited the victims to the meeting at which
they were killed.

13. Criminal Law 0=59(5), 507(1)

Mere presence, knowledge of the crime
or failure to attempt to prevent itdocs not
suffice to make one an aider o. ...ictor
and, therefore, an accomplice.

39 Gal.App.3d 398

14. Criminal Law 0=1170»/2(1)

Witnesses C=414(1)

Where witness had originally been
charged with murders, as accessory, had
suffered previous convictions and turned
State 3 evidence, his credibility was major
isste and itwas permissible, for purpose of
showing facts affecting his decision to tes-
tify, for State to elicit from him that a
member of motorcycle club visited him in
jail and warned him against testifying
against any member of the club; in any
event, there was no prejudice in view of
court3 immediate caution and overwhelm-
ing evidence of quilt.

15 Homicide 0=231

Testimony that defendant participated
in holding down murder victim and beating
him for about an hour and aided and abet-
ted another who refused medical care t
victim was sufficient to show malice on
defendant”s part.

16. Homlcltlo 0=270, 273

In murder prosecution, issues with re-
spect to intoxication, unconsciousness, com-
pulsion and diminished capacity were prop-
erly left to jury.

17. Hontlcido 0=126

Defense of compulsion was available
to defendant at time of trial in murder
prosecution, though death penalty had been
temporarily abolished after murder hut be-
fore defendant3 trial. West 3 Ann.Pcn.
Code, 88 26, 26, subd. S.

Allan R. Frtimkin, San Lorenzo (Court
appointed Counsel), for defendant and ap-
pellant.

Kvellc J. Younger, Atty. (Jen. of Cal.,
Jack R. Winkler, Chief Asst, Atty. Gen.
Critn. Div., Edward 1°. O Brien, Asst Atty.
Gen., Deraid E. Granberg, Clifford K.
Thompson, Jr., Deputy Attys. Gen., Sail
Francisco, for plaintiff and respondent.

ITAYLOR. Presiding Justice.

Defendant, W. J. Moran, appeals from a
judgment of conviction entered on a jury
verdict finding him guilty of first degree

39 GaL7
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murder of C. Baker and not guilty of the
murder of T. Shull. He raises a question
of first impression as to the propriety of
the trial court3 admission of a video tape
of the preliminary hearing testimony of
the main prosecution witness. Uc also as-
serts that the trial court abused its discre-
tion in admitting into evidence photographs
and a motion picture of the .gxhumation of
the bodies: erred in its accomplice~ih5Tfuc-
tions, in the admission of the evidence of a
threat to a prosecution witness by a third
party, in denying his motion for acquittal
as to the murder of Shull; and that the
verdict was against the law as the jury re-
jected his defense of compulsion cstab-

jJpi jjished as a matter of law by the prosecu-

tion; or, in the a.tcmative, his defense of
diminished capacity established as a matter
of law by the defense, Wc have concluded
that there is no merit to any of these con-
tentions and that=tlie judgment must be af-
firmed.

As there arc no contentions concerning
the sufficiency of the evidence to support
the verdict and judgment, a hricf summary
of the pertinent facts will suffice. In Sep-
tember 1972, Hell's Angels member Wil-
liam “Whispering Bill" Pifer, met an old
acquaintance, Frank Tiscarcno, of the Pitts-
burgh police. Pifer had only six months
to live as lie had throat cancer, and ex-
plained that in January 1971, he and other
members of the Richmond Hells Angels
club had buried the victims of a double
murder in a deep well on a ranch in
llenldsbtirg.  In late October 1972, | ifcr
led the authorities to the Wethcrn Ranch
in Mendocino County where, as Pifer had
predicated, the bodies of Baker and Shull
were discovered beneath earth, timbers and
lime. Although both bodies had decom-
posed so severely since their interment that
the examining pathologist could not assign
a cause of death, it was clear that Baker 3
skull had been fractured.

Pifcr was granted immunity for a wide
variety of federal and state crimes and tes-
tified at the preliminary hearing in No-
vember 1972 that the murders occurred at
a party after a business meeting of the

Richmond Hells Angels At the meeting
on January 15, 1971, in the clubhouse in El

Sobrante, were the club president, "Rotten

Richard”” Barker; Frank “Badger””
Mumm; “3unior" Carter; Rollin Crane;

Pifer and his 16-year-oid son, William, Jr.;

“Big Frank””Herman; Angelo Borburia;

defendant Moran and his common-law

wife, Liz Ault; a woman named Carol;

Chester Green; and the two victims, Tom

Shull and Charlie Baker. Shull and Baker

had been invited to the meeting by Green

and arrived with him about 6 p. m.

After the business meeting, Barker de-
cided to throw a party and supplied co-
caine, which was snorted through a rollcd-
up $100 hill. Other drugs were also in
general use. After Shull and Baker were
sent out for beer and whiskey, Barker and
Green slipped about 10 LSD tablets into
Shull*s coffee and a similar number into
Baker 3 beer. About 0 o"clock the follow-
ing morning, Shull became hysterical and
paranoid; everyone began "playing games
with hismind.””

After Shull had been provoked to vio-
lence, Barker ordered; "Grab that son-of-
a-bitch." Defendant and others held Shull
while Barker telephoned club member
Spann for seconal tablets to quiet Shull.
The members attempted to force the tablets
down Shull but he spat them out. For
about 145 minutes, everyone took turns
holding him down and trying to knock him
out, but without success; there was blood
all over the place. At Barker 3 direction,
Shull was hog-tied and carried into a bed-
room.

About 75 a. m., Barker summoned
Green, who had left the party five hours
earlier. When Green entered the club-
house, he saw Shull screaming, hysterical
and bleeding and struggling to remove his
bonds. When Green suggested that Shull
be taken to a hosptial, Barker refused. A
few moments later, Pifer emerged from
the bedroom and told Barker that Shull
was dead. Barker, Crane and defendant
then went into the bedroom to verify this
fact.

1404
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Whe.n Barker returned from the bed-
room to the living room where Baker was
seated, Barker pulled out his gun and in-
structed Pifer to kill Baker as “fie don"t
want no witnesses." Pifer refused. When
Baker stood up, Crane knocked him down
by hitting him on the head with a chair
leg. Defendant then strangled Baker at
Barker 3 direction for about 15 minutes
with his hands and then his belt. After
remarking “This guy don T want to die,”
defendant finally placed a rope around
Baker 3 neck, inserted a stick and twisted
it Green and young Pifer left the room.

B: .er3 body was subsequently stored
with Shull 3 in the bedroom clost. De-
fendant joined the others in the removal of
the blood-stained furnishings of the club-
house and clean-up. The following Mon-
day, the two bodies were stuffed into the
trunk of Green3 Cadillac, taken to the
Wcthern Ranch and bur®ed by Crane, Pi-
fer, Sr., Carter and Green, with Mitten
and Barker both armed and standing
guard. Carter was originally charged with
the murders along with defendant ; Green
and Mitten were charged as accessories.
Green testified for the prosecution at the
trial.

Defendant testified that he never
touched Shull and could not remember
strangling Baker. Me did, however, re-
member seeing Barker with a rope around
Baker"s neck, lie also recalled seeing
Baker lying on the floor and Barker sa>-
ing "Get this guy out of here." Defendant
was able to assist in removing Baker 3
body but could not remember any of the
events of the evening or morning as he
was bloated with large amounts of whiskey

I, Tho preliminary hearing was video taped
purmuuit to California Rules of Court, rule
080(e). Cnlifornia Rules cf Court section
080 provides: "(it) Photographing, record-
ing (or broadensling nod broadcasting shall
not he permitted within tho courtroom while
conrt is in session or during any mid-morning
or mid-afternoon roccim except iis provided
in subdivision (h) hereof.

“qUi) Photographing, recording for broad-
casting and broadcasting of judicial proceed-
ings may he permitted hy the court and
under its _supervision if such proceedings are

39 Cal.App.3d 404

and drugs. Defendant repeatedly acknowl-
edged that lie would do as Barker directed
to maintain his membership in the Hells
Angels and to keep his lletls Angels
TPatch, ™his status symbol.

The major contention on appeal concerns
the admission into evidence of the eight-
hour video tape of Pifer3 preliminary
hearing testimony.l The question is one
of first impression in this state.

Jjhe record indicates that immediately
after the prosecution indicated that it
planned to introduce the video tape, de-
fendant objected oil several grounds, dis-
cussed below. Defendant clearly indicated
that if the court determined that the video
tape was admissible, the entire tape should
be admitted into evidence without the exci-
sion of any portions contrary to the sug-
gestion of the prosecution.

When defendant raised the threshold
question of P fcr's availability for the trial,
his physician, Dr. Cohen, indicated that Pi-
fer had just been admitted to the hospital
and was near death. In fact, Pifer died
during the first days of the jury trial.2
Pifcr 3 condition was known at the time of
the preliminary. Accordingly, it "was as-
sumed by all concerned that Pifer would be
dead by the time of trial.”” Defendant3
counsel at the preliminary, Mr. Russell, in-
dicated that his cross-examination of Pifer
would be "considerably more lengthy””than
that of the other attormeys. Mr. Russell
was true to his word and made extensive
efforts to impeach Pifer on the basis of
his prior acts of misconduct, his consump-
tion, sale and transportation of narcotics,
the grant of transactional immunity for all
state and federal offenses, his prior statc-

designed iiml carried out primarily os cere-
monial proceeding!).

"(e) Photographing, recording for brand-
casting nnd hromlcnating within the court-
room when not prohibited hy (lik rule shall
ho Mihjeet lo niicti limitations as tim court
niny prescribe.”

2. Dr. Cohen also indicated that when lie
originally examined Pifer in November 11)72,
lie then estimated thnt Pifer had only nliout
five weeks to Iie.

Dos
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merits, his physical condition and motive
for testifying,3 and his bias against defend-
ant.

The record indicates that the entire eight
hours of the video tape was carefully pre-
viewed hy the court and all counsel. Al-
most the entire week of pretrial proceed-
ings was spent on the viewing, and discus-
sion of the issues relating to the video
tape. The trial court then ruled that the
entire video tape would be admitted.
Thereafter, the parties stipulated that no
additional reporter 3 transcript of the video
tape was to be made at the trial since there
was a correct transcript already in
existence.4 Prior to the |playing of the
video tape before the jury, an extensive
foundation was laid as to qualifications
and exact procedures (including placement
of the microphones) followed hy J. P. Ruis-
inger, the special agent who recorded the
video tape. Rcisinger explained that Mr.
Corson, an experienced and qualified lip
rending interpreter, was used on the sound
portion to clarify some of Pifer3 whis-
pered words on the tape. At all times, the
court and counsel took extreme carc to as-
sure that everyone had a good view. De
fendant expressly consented to the showing
of the cross-examination of Pifer by all
counsel. During the showing, Rcisinpei
identified every reel.

tU Defendant, citing Pointer v. Texas,
380 U.S. 400, 85 S.Ct. 1065, 13 L.Ed.2d
923, and Douglas v. Alabama, 380 U.S. 415,
85 S.Ct. 1074, 13 L.Ed.2d 934, first con-
tends that the use of the tape improperly
deprived him of his Sixth Amendment
right of confrontation. There is no merit

3. I"ifor refused to teHtlfy until nftcr lin whs
grunted cuuijdcto Immunity; subsequently, be
asserted tImt bis main motive was to prevent
elmrgos against lds son.

4. Wc bavo nugmcntud the record to Include
tliu transcript nnd bnvv also viewed tbe
video tape to satisfy ourselves us tn all of
tbe questions raised (cf. People v. _Spencer,
(0 cal,2d oI, 70, 31 Cal.Rptr. 782, 383
P.2d 134). We noted timt in some Instances,
tbe tape wus more accurate thau tbe tran-
script In wldch some words bud been juxta-
posed. We noted timt wbllc thu questions

114 Cal Rotr —27

to this contention. It is well established
that pursuant to Evidence Code sections
1290, 1291, the testimony of an unavailable
witness at the preliminary hearing is
“former testimony ™and may be admitted
at the trial. (People v. Benjamin, 3 Cal.
App.3d 687, 694, S3 Cal.Rptr. 764.) The
requirements of the confrontation clause
arc satisfied if at the prior hearing the ac-
cused was afforded a complete and ade-
quate opportunity to cross-examine (Cali-
fornia v. Green, 399 U.S. 149, 165-168, 90
S.Ct. 1930, 26 L.Ed.2d 489). In the in-
stant case, there is no question as to Pi-
fer 3 unavailability at the trial. Nor, in
view of the knowledge of Pifer"s condition
at the time of the preliminary,'the an-
nonnccd expectation that Bie"~lestimbny
would bcusctfatthetrial, and the unusual
ly extensiwecross-examination, was there
any denial ofconfrontation rights3

[2,3] Defendant asserts that in any
event, he was unduly prejudiced in view of
the tactical considerations and purpose of
the preliminary that involved four defend-
ants, including Grectt, who later turned
state 3 evidence. He further asserts that
he had been lulled into a false sense of se-
curity @. c, that the video tape would not
he used) since a transcript of the prelimi-
nary had already been prepared. We think
that under the particular circumstances of
this case, detailed above, the trial court did
not abuse its discretion in overruling these
objections.

Defendant®s contention concerning the
"video tape" form of Pifer3 testimony
presents a question of first impression in
this state.0 He asscrtsjthat the trial court

uml nnswers woro clearly mulihlo, the xnmu
waa nut consistently true of the objections
uml tbu court3 rulings.

5. Tills Is consistent with thu Interpretation
timt under Oroen, "tbe factfinder"s observa-
tion of the witness® confrontation wltb the
defendant is not constitutionally required,"”
(Tlio Supremo Court, 10G0 term, 84 Illarv.
L.ltav. 1, 115 (1070).)

G. We Hlimy tabu judicial notice of (lie exist-
ence of i special Still. Jbir Committee on
Vidoo Tnpo and Judicial Proceedings and
recent experiments wltb video taped trials

j Mot
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abused its discretion in permitting Pifer's
testimony to be presented to the jury in
this form rather than in the usual reading
of the transcript. He also argues that the
tape was admitted below without any of
the elaborate procedural safeguards that
have been established by the courts of
other jurisdictions in the past few years.
He also urges that he was deprived of due
process as the video tape medium unduly
distorts the appearance and demeanor of
its subject and, therefore, does not ac-
curately transmit the demeanor of the wit-
ness and the dramatic components of the
testimony.

Significantly, neither side has cited to us
any specific provisions of California law
that expressly authorizes the use of video
tapes.7 However, Evidence Code section
250 provides: ""Writing" means handwrit-
ing, typewriting, printing, photostating,
photographing, and every other means of
recording upon any tangible thing any
form of communication or representation,
including letters, words, pictures, sounds,
or symbols, or combinations thereof."

Video tape recording differs from the
ordinary methods of recording images in
permanent form in that the image is
recorded electronically rather than photo-
graphically. Instead of relying on ligt
rays to convey an invisible image, which is
then revealed through a chemical process
as does standard photography, video tape
employs a process whereby the image is
sensed by the camera and changed into
electrical impulses which can be recorded
on the tape. Thus, as in sound recording,
the tape used in video recording does not
have to be processed and thus can be re-

comluelml in thin state (Kvid.Ondo, $ -ire?).
To ftinlo, IIn* work of Hie committee, like

Inis foeliseil on
video lupus ill civil proceedings,

7. I'Vir exnmide, since 2117 tin1I'Vdcrul Hulun
of Civil Procedure, Hole 110(b)f) upplh'idde
lo criminal oases piirsuimt to I-‘ederni Hulun
of Criminal Procedure 1m(n), specifically au-
thorize tin; Inking of de 0sitioiin b oilier
limn Ktenogrnplde menus (Clinton v. rI|n
tou Northern inc, (D.U. Neb 10)71) 52 K K
-1 Kidleu v, Nexus Corporat|on ()(M|I
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played instantly. Moreover, video tape can
also be used to provide either still or mo-
tion pictures. (2 Scott, Photographic Evi-
dence : ITcpatation & Presentation (2d od.
1974 Supp.) § 714, pp. 9-11.)

Recently, recordings and photographic
transparencies have been held within the
scope of the statute (People v. Kagclcr, 32
Cal .App.3d 738, 108 Cal.Rptr. 235; Pconle
v. Enskat, 20 Cal.App.3d Supp. 1, 98 Cal.
Rptr. 646). Even before the Evidence
Code, onr Supreme Court held that withja
proper foundation and authentication, a
film may he admitted not merely as illus-
trated evidence of a human witness hut as
substantive evidence of the commission of
the criminal acts charged (People v. Bow-
loy, 59 Cal.2d 855, 861, 31 Cal.Rptr. 471,
382 I3d 591; People v. Bowlcy, 230 Cal.
App-2d 269, -10 Cal .Rptr. S59). The courts
of this stale have long sanctioned the use
of sound motion pictures (People v. llaycs,
21 Cal.App.2d 320, 71 P.2d 321; People v.
Dalih, 32 Cal.2d 491, 197 N\2d 1 (re-en-
actment of crime); and sound recordings
(People v. Spencer, 60 Cal.2d Ol, 31 Cal.
Rptr. 782, 383 P.2d 131).

[4] We conclude, therefore, that hy en-
acting the more liberal concept of a writ-
ing in the Evidence Code, the Legislature
of this slate where the motion picture in-
dustry and its more recent off-shoot, the
television industry, have flourished) recog-
nized the widespread use of video tape iu
our society nnd its relevance to legal pro-
ceedings (of. Kornhlum, Videotape in Civil
Cases, 24 Hastings L.J. 9, 10).

The lending and most thoughtful case oil

[«g

the use of video tapes in criminal proceed- W

iiigTinTeitdricks v. Swenson (8 Cir. 1972)

].’L'ng) 51 WKU. (110); nlucu Jnmmry 15
Oliln " vssen 0X In-s3ly permﬂ&ml tho tum
nf V|de0 dipt! evlilimen (Oldo It.Clv.I*. -10)
specific guidelines are_provided by Oldo S
reme Court Hole 15 fsen 1 SImtkIn
ideotape Trials: Legal uml I'riiclleiil Im-
plications, ? Columbia_ Journal of l.aw and
Social Problems (1972) l-1" et Keip). Tbe
Michigan Supreme Court recently adopted i
I'omprehemdvu rule to permit Tbe use of
video tape ﬂMIethlt 15).  (See Video-
lapu--Thn Mli-ldgnn experience, 24 Hustings
LJ. 1)
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456 1".2d 503, where the court held that the
use of a video taped confession in a first
degree murder case did not impinge on a
defendant*s Fifth Amendment rights,
where the statement was freely and volun-
tarily given and a proper foundation was
laid. The court referred to the recently
amended Federal Rules of Criminal Proce-
dure, the rules requiring a person in lawful
custody to submit to photographing and re-
viewed the history of the use of motion
pictures in criminal proceedings.

After an extensive citation of authori-
ties, the court said at 506: “Differing with
our colleague, wc suggest that a video tape
is protection for the accused, [f he is hes-
itait, uncertain, or faltering, such facts
will appear. If he has been worn out by
interrogation, physically abused, or in oth-
er respects is acting involuntarily, the tape
will corroborate him in ways a typewritten
statement would not. Instead of denying a
defendant his rights, we believe it is a
modern technique to protect a defendant"s

rights.

"We do not agree with our colleague as
10 111* need for make-up and other prepara-
tion to project a better image. To permit
the applying of make-up would defeat the
true purpose of a statement which is t
present the facts as they are. It would
place in the hands of any person willing t
alter evidence the opportunity to eliminate
auts, bruises, or other signs, if any, of mis-
treatment.

"If a proper foundation is laid for the
admission of a video tape by showing that
it truly and correctly depicted the events
and persons shown,| and that it accurately
reproduced the defendant™s confession, wc
feel that it is an advancement in the field
of criminal procedure and a protection of
defendant 3 rights. Wc suggest that to the
extent possible, all statements of defend-
ants should he so preserved.

8. Significantly, the dissent in Hendricks (-150

I'Y-M at fi07-GOD) focusing on the medium®s
aspects (distortions), its
powerful emotional effect mid unusual sensor;*
effect of fleeting images suggested Hint a

"The dissent attempts to lump the video
taping of a confession with all forms of
visual aids or entertainment, such as televi-
sion or movies. However, the video tape
in question here is not a television broad-
cast or movie designed to entertain or ma-
nipulate an audience. It is not merely a
"packaging device for consumers, 7as stated
by Marshall McLuhan in referring to the
press, movies, and radio. McLuhan, in his
book quoted in the dissent, is talking
about the electronic media 3 vast impact on
today 3 audiences and of the vast opportu-
nities to educate those audiences by means
of the media.

"This docs not mean that the principles
to be employed in making ita more cffec-
tivc device for education defeat its use to
correctly detail v.voluntary confession.

"The dissent also indirectly calls atten-
tion to the television experiences of a cer-
tain Presidential candidate. We do not sec
a trial as a stage appearance or as a cam-
paign presentation. Wc believe it a part
of the procedure for obtaining justice, and
emphasize the importance of a trial truly
presenting the facts as they exist. Wc be-
lieve that this is best done whether video
tape is used or whether the witnesses testi-
fy in court by presenting the events and
the parties as they are."

After noting that itdid not think a video
tape was any more prejudicial to a defend-
ant than the constitutionally permissible
use of stll photographs oi blood or urine
samples, the court continued nt 507: "We
must recognize that the capacity of persons
to observe, remember and relate varies as
docs their ability and desire to relate truly.
For jurors to sec as well as hear the
events surrounding an alleged confession
or incriminating statement is a_ forward
step in the search for the truth. An after
all, the end for which we strive in al trials
is that the truth may lie ascertained and
the proceedings justly determined. ™ H

video tape came dangerously close In sclf-In-
crimination, nnd therefore recommended addi-
tional minimal standards for the use of vh.Vo
fa]icd confessions.
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In State v. Newman, 4 Wash.App. 488,
484 P.2d 473, at 477, the Washington ap-
pellate court sanctioned the use of video
taped lineup evidence on the basis of the
same and less cumbersome foundation rc-
quircd | for motion pictures and photo-
graphs, rather than the more stringent
standard for sound recordings as the de-
fense urged. The Washington court relied
on Paramore v. State, Fla., 229 So.2d 855.
Recently, a Florida appellate court was
faced with the identical question here
presented and resolved it in favor of the
use of video tape (Hutchins v. State (Fla.
Ct. of Appeal, Third Dist., Nov. 6, 1973)
286 So0.2d 244 (rehearing den. Dec. 20,
1973.) )

Another consideration was mentioned in
Rubino v. G. 12. Scarlc & Co. (Sup.Ct.
1973) 73 Misc.2d 447, 448, 340 N.Y.S.2d
574, at 576, quoting from Carson v. Bur-
linglon Northern, Inc., D.C., 52 F.R.D. 492,
and noted: " "*[T]hc finder of fact at
trial often wi . "ain greater insight from
the manner ir. whi-h an answer is deliv-
ered nnd recorded b =audiovisual devices.
Moreover, a recording, a video tape, or a
motion picture of a deposition will avoid
the tedium that is produced when counsel
read lengthy depositions into evidence at
trial.”” .

Defendant attempts to argue that the use
of the video tape in the instant case was
error and particularly prejudicial in view
of the seriousness of the offenses charged.
As indicated above, the use of video tape
in murder prosecutions has been sanctioned
in other jurisdictions. Wc have indicated
that wc think the video tape of Pifer 3 tes-
timony fulfilled the broad purposes of the
confrontation clause nnd, therefore, need
not consider defendant3 additional asser-
tion that the instant case is distinguishable
from all of the other reported cases as the
person video taped (usually the defendant)

0. Hvou assuming timt Pifer was inmle tn look
"rougher””by tho video tnpiiiK process, it rould
only inure to the benefit of dnfutulnnt here.

10. {Hi percent of nil households Imd nt leant
ono black nnd white television Not (Statistical
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was available for cross-examination at the
trial.

[5,6] We turn next to defendant 3 due
process contentions concerning the techni-
cal distortions of the medium and its fail-
ui ¢ to accurately transmit the demeanor of
the witness and the dramatic components
of the testimony. In general, the advan-
tages and disadvantages of the "filtering®”
effect of the medium fall equally on both
sides. Therefore, its use it "fair" and
there is no inherent unfairness (Estes v.
Texas, 381 U.S. 53, 542-543, 85 S.Ct.
1628, 14 L.Ed.2d 543).® Conceding that
testimony through a television set differs
from live testimony, the process docs not
significantly affect the flow of information
to the jury (see 26 Stan.L.Rev. 619, fns.
29-30, at p. 623). Video tape is sufficient-
ly similar to live testimony to permit the
jury to properly perforin its function.
Fair new procedures that facilitate proper
factfinding arc allowable, although not tra-
ditional (Byrne v. Matcznk (3 Cir. 1958)
254 F.2d 525, at 528-529). In any event,
wc do not comprehend defendant®s conten-
tion that the tape is less validjor less relia-
ble than the reading of the written tran-
script of the preliminary hearing.

[71 Wc agree with the federal court in
Hendricks that tlie video tape (s a modern
technique that better protects the rights of
all concerned. We can also take judicial
notice of the fact of the ubiquity of televi-
sion sets, as revealed by the 1970 census,®
and recent availability of low-cost televi-
sion cameras"l (Evid.Code, § 452, subd.
(h) ). With such a widespread availability
of television comes a familiarity with its
technical characteristics and distortions.
Indeed, the television camera isa s"rangcr
only in the slower moving apparatus of
justice.

[8] We have weighed all of defendant”s
contentions and reiterate that all of the
procedural safeguards established by the

Abstract of f.S, 107H U.S.Uept. of Com-
ninrce, July 31173 p. 47(|)-(S). d

Il. Tim cost of equipment, for making nml
allowing black ami” white video tape is” com-
P_arable to the cost of Hi mm motion picture
ilm (Scott, Photographic Evidence, tnipru).

pi:
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law of this state for photographs and mo -
tion pictures were followed in exemplary
fashion by the trial court and counsel.
The entire tape was carefully previewed by
the court and counsel before its presenta-
tion to the jury and all motions and objec-
tions were carefully and throughly consid-
ered at that time. Frior to the viewing of
the tape by the jury, a careful foundation
was laid as to its technical aspects, accura-
cy and relidbility. The ability of all con-
cerned to see the video tape was carefully
monitored. The entire eight hours were
presented to the jury so that there were 110
opportunities for any misrepresentations of
the testimony by editing or shortcutting.
We think with all of these safeguards, the
video tape of Pifcr3 preliminary hearing
testimony was properly admitted.

[l
trial court abused its discretion by admit-
ting into evidence the photograph and
short film pertaining = il exhumation of
the bodies. The record intimates that the
pictures were offered to buttress the credi-
bility of Pifcr3 testimony and to corrobo-
rate the testimony of the autopsy surgeon.
The defense objected on grounds that the
photographs were gory and irrelevant, in-
flammable and prejudicial. The trial court
reviewed the photographs and the motion
picture and concluded that the motion pic-
ture was nonprcjudicial and free from any
gross matters that cotdd be inflammatory
and admitted it The court also carefully
reviewed the photographs and then exer-
cised its broad discretion pursuant to Evi-
dence Code section 352, admitted 15 of the
photographs and excluded 7. The admis-
sion of both the photographs and the mo-
tion pijturc was within the sound discre-
tion of the trial court and its ruling will
not be reversed unless the probative value
is clearly outweighed by the prejudicial ef-
fect (People v. Murphy, 8 Cnl.3d 319, 105
Cal .Rptr. 138, 503 P.2d 5%4). No abuse of
discretion was shown here. Most of the
photographs were not of the bodies but of
the grave sites. The evidence was not cu-
mulative as it permitted the prosecution to
show that the bodies sustained 110 damage
during tin recovery procedures. Although

counsel on both sides admitted that some
of the photographs were gory, the nature
of the case precluded the possibility of any
other kinds of evidence. Hideous and gro-
tesque photographs have been held proper-
ly admissible where relevant and not un-
duly prejudicial (People v. Smith, 33 Cal.
App.3d 51, 108 Cal.Rptr. 698; cf. People v.
Terry, 2 Cal.3d 362, 403, 85 Cal.Rptr. 409,
466 P.2d 961).

[10] In addition, defendant contends
that the film should have been excluded
because the district attorney did not tell
the defense about it until after formal dis-
covery proceedings were concluded. The
record indicates that the prosecution and
defense counsel had discussed the photo-
graphs and at one time the prosecution in-
dicated there was nothing els. Subse-

Defendant next contends thafUgRElY at the trial, the prosecution re-

versed its intent to introduce the color
film. Defense counsel expressed surprise
hut did not seek a continuance to investi-
gate and produce available rebuttal evi-
dence (People v. McRae, 256 Cat.App.2d
%, 102-105, 63 Cal.Rptr. 854).  Tie record
indicates no indication of wilful or bad
faith hy the prosecution to disclose the
filn. The film furthermore was simply a
more complete depiction of the photo-
graphs that the defense had already seen.
Accordingly, there was no error in admit-
ting the film into evidence.

[11] Defendant next contends that the
court erred to his prejudice by failing to
instruct the jury that Pifer, hir. son and
Green were also accomplices as a matter of
law to thc murder of linker. The record
indicates that the court instructed the jury
that: 1) accomplice testimony was to he
distrusted and required corroboration; 2)
an aider and abettor was guilty as a princi-
pal; and 3) as a matter of law, Pifer was
an accomplice t the murder of Shull.
The proper standard for an accomplice was
recently discussed hy our Supreme Court
in People v. Gordon, 10 Cal.3d 460 at 466-
467, 110 Cal.Rptr. 906, 516 172d 298. The
court indicated that the mere fact that a
witness was liable to prosecution for the
identical offense charged against the de-
fendant at the time the acts arc committed
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did not establish the accomplice status. In
order to be included within the definition
of an accomplice, the witness must have
“guilty knowledge and intent””with regard
to the commission of the crime. In the in-
stant case, the trial court properly conclud-
ed that Pifer, Sr., his son and Green as ac-
complices of the [murder of Baker were
considerations of fact for the jury. The
complicity of each was disputed and rea-
sonably susceptible to a contrary inference.

Although Green invited Shull and Baker
to the meeting, there was evidence that his
invitation was innocent. He had warned
them to avoid any “frick bag"Is and then
told the club members to treat the visitors
vell. Green left the clubhouse at 2:30 a.
m. and did not return until after Shull had
been carried to the bedrojm and suggested
to Barker that Shull be taken to a hospital.
Green also testified that when Barker or-
dered Baker's death, he began to intervene
to stop itand then left the room while de-
fendant strangled Baker.

[12,13] Pifer, Jr. feared for his own
safety as he was not a member of the mo-
torcycle club, and attempted to remain in-
conspicuous. lie also left the room when
defendant applied the rope and stick to
Baker. Pifer, Sr. refused when Barker or-
dered him to kill Baker. This refusal was
strong evidence that Pifer did not share
the intent of the others and, therefore, was
not an accomplice (People v. Crary, 265
Cal .App.2d 534, 541, 71 Cal.Rptr. 457).
Mere presence, knowledge of the crime or
failure to attempt to prevent it docs not
suffice to make one an aider or abettor
and, therefore, an accomplice (People v.
Williams, 10 Cal.App-3d 63S, 641, 89 Cal.
Rptr. 143). We conclude that as to Bak-
er's murder, the accomplice status of Pifer,
his son and Green were properly left to the
jury as questions of fact.

39 Gal.App.3d 412

McGill. McGill told Green he was no
longer a member and warned him not to
testify about any one member of the Hells
Angels club. The record indicates that the
trial court promptly instructed the jury
that this hearsay item was to be considered
only for the purpose of showing back-
ground and motivation, incentive or other
facts that resulted in Green 3 decision to
testify. The prosecution did not attempt to
show that defendant authorized McGill 3
action. In fact, it was shown that Green
was no longer a member of the motorcycle
club and had been granted immunity. De-
fendant contends that the evidence was not
properly admitted, even for the limited
purpose of assessing the credibility of
Green. As indicated above, Green was
originally charged as an accessory to the
murders, had suffered prior convictions,
and subsequently turned state’s evidence.
Accordingly, his credibility was a major is-
sue at the trial.

Defendant cites People v. Terry, 57 Cal.
2d 538, 21 Cal.Rptr. 185j370 P.2d 985, and
other authorities in each of which the jury
was permitted to infer that a prosecution
witness had been threatened or improperly
influenced by a representative of the par-
ticular defendant and from that inference
to further infer a consciousness of quilt.
The instant case, however, is more like
People v. Woodberry, 10 Cal.App.3d 695,
709-710, 89 Cal.Rptr. 330, where, unknown
to the defendant, the witness, a Black
Panther, was threatened by other Black
Panthers. This evidence was admitted for
the purpose of explaining the witness 7re-
fusal to continue testifying. Here, aiso
Green 3 testimony concerning the threat
was relevant and could have aided the jury
in evaluating his decision to testify for the
prosecution. In view of the court3 imme-

[14] Defendant next Complai ns that diate caution and the overwhelmi ng evi-

over his objection, the prosecution was
permitted to elicit from its witness Green
testimony concerning a pretrial jail house
visit from llclls Angel Richard <“Indian”

dence of defendant 3 quilt, even if the evi-
dence was erroneously admitted, itwas not
prejudicial (People v. Watson, 46 Cal.2d
818, 836, 299 P.2d 243).

12. Tlio term refers to n form of Imrassmeut that rcquircB the subject to assort bis tmtuhoml

to esenpo from lda predicament,

u<
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[15]
trial court erred to his prejudice by deny-
ing his motion for a judgment of acquittal
on Count One relating to the murder of
Thomas Shull. He urges that the trial
court 3 denial of the motion at the dose of
the prosecution 3 case in chief was prejudi-
cial error. The simple answer to the con-
tention is that defendaiu was acquitted by
the jury of the murder of Shull. He fur-
ther argues, hosvever, that there was insuf-
ficient substantial evidence of malice or in-
tent on his part to torture or inflict cruel
suffering on Shull.

As our above summary of the pertinent
portions of the record indicates, there was
substantial evidence to sustain a conviction
of defendant®s participation in the murder
of Shull. Pifer indicated that defendant
participated in holding down Slill and
beating him for about an hour. Green de-
scribed the hog-tied Shull as screaming,
hysterical, bleeding and with lumps all over

13 "In the crime of murder of which the
defendant in nccimed, n necessary element
is the existence in the mind of the defendant
of the sFecmc intent to kill n human helm;
with malice aforethought.

"If the evidence shows that the defendant
was Intoxjcated, nt the timo of the alleged
offense, the jury should consider lds sfale
of jutoxicniioli, in determining if defendant
hud mich specific Intent.

"If from nil the ovldaiice, you have a
reasonable douht, whuthcr defendant was cu-
publo of forming such specific latent, you
must give the défendant the benefit of that
douht "nail find thnt lie did not have such
specific intent.” . .
"lutoxleation of 'orson is voluntary if
it results front lds wil'Ing partaking of “any
intoxicating liquor, drug or c'lier substance
when lie knows timt ' is cipiilde of nil
Intoxicating effect or when he willingly
fﬁjﬂes" tho™ risk of dial affect as a puss!

ity.

"Ir){toxmanon is involuntary winm It is
produced in a person without his willing
mid knowing use of intoxicating liquor, dings
or other substance, and without his willing
assumption of the risk of possible Intoxica-

“Proof of llm involuntary intoxication of &
defendant should he considered hy die jury
in determining whether die defendant "hud
thu rapacity or ability to commit any crime
or to form a criminal Intent at die lime
the crime is alleged to have been committed.

“[Involuntary “Intoxication should also lie
considered in “djieimining tho existence of

Defendant also argues that the Mis head and face.

Barker, whom defend-
ant aided and abetted, refused medical care
to Shull. Front these circumstances, the
jury could imply defendant3 malice with
respect to Shull (People v. Mattison, 4
Cal.3d 177, 182, 93 Cal.Rptr. 185, 181 P.2d
193; People v. Ricketts, 7 Cal.App.3d 441,
446. 86 Cal .Rptr. 647).

[16] Finally, defendant contends that
the verdict was contrary to law as his as-
serted defenses of compulsion were estab-
lished as a matter of law by th* witnesses
for the prosecution or, in H, < native,
that his defense of diminished ity was
established as a matter of law by the testi-
mony of his own witnesses. The record
indicates that the trial court properly in-
structed the jury as set forth belowl3 on
intoxication, unconsciousness and compul-
sion.

IA s to the defense of diminished capacity j_m

and intoxication, the record indicates that
defendant 3 expert, Dr. Joel Port, indicated

any motive or Tpurpose for the commission
of the alleged offense.]"

"In tho~crime of murder hy torture of
which tho defendant ix nccuscd” Iin Count 1
of the ,mforma,tlonk a necessary clement ix
the existence in the mind of defendant of
knowledge that Ids eoilililet endangcrx the
life of tho victim.

"If Ilie uvideiicu shows that the defendant
was intoxicated lit the time of the alleged
offense, tho jury should consider ids stale
of intoxication In determining If defendant
hud such knowledge.

“If from all the evidence you have a rea-
sonable douht whether defendant hud such
knowledge hy reason of a state of intoxica-
tion, you must give the defendant the benefit
of that douht and find tiint lie did not have
such knowledge."

“In tlie crime of murder hy torture, of
wldeli ilie defendant is accused in Count 1
of tlie information, a _necessar?; element is
llie existence in ﬂhe mind of the defendant
of knowled?e that lds conduct endangered
Nio life of tlie victim.

"If tim evidence shows llint tlie defendant
was Intoxicated lit tlie time of the alleged
offense, tlie jury should consider Ids slate
of intoxication in determining if defendant
laid Much knowledge.

“If from all the evidence you have a rea-
sonable douht whether defendant had sueli
knowledge by reason of ii state of intoxica-
tion, you must give the defendant the bene-
fit of tlint douht and find (lull lie did not
liftVo such knowledge."
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that if in fact defendant had ingested the
amount of drugs and alcohol claimed for
the time in question, defendant would have
been so intoxicated as to be unable|to pre-
meditate, entertain malice, appreciate the
difference between right and wrong or
even recognize that he was engaging in
acts that had a high probability of result-
ing in another 3 death. Dr. Fort, however,
acknowledged that he was relying on intor-
mation furnished by defendant and that de-
fendant™s statement that the victim would
not die made during the strangulation of
Baker would tend to show a recognition of
what was happening.

Accordingly, the question of defendant 3
diminished capacity was properly left t
the jury.

As *o the defense of compulsion, Green
testified that when Barker directed the kill-
ing of Baker, he pointed a gun at Pifer
and defendant. Defendant, however, stat-
ol r.°vcr sav the gun and Dr. Fort in-
dicated th.T ever if displayed, the gun
would have been itrelevant to defendant,
given his condition. In addition, Dr. Fort
explained that the Hells Angels patch was
defendant 3 “Status badge.”” Defendant re-
pt utcclly acknowledged that he would do as
Harder directed in order to maintain his
membership in tlie Hells Angels. Thus,
the defense of compulsion was also not es-
tablished as a matter of law.

1°7] The People raise the additional
cji“cstion of whether because of the tempo-
rary .awlition of the death penalty (People

““Whore n _person commits nil net without
I|n_|n,ﬁ, conscious thereof, mich net in not
criniftiL'l oven though, If committed hy ii
portion who wan conscious, It would bu it
crinio.

“Tlilh rulo of Inw applies only to cases of
tho uiicoMMclouMiioHH "of persons of mimid
mind, hiicli tin somnambulists or pernoim mif-
foring from tho delirium of fovor, cpllopnz,
u ldow on ()m hood or thu Involuntary In
ing of drugH"nr Intoxicating liquor, and oilier
eases in which there is no functioning of
tho i'Qlimcloun mind." -

"JI tim cvidoeco OHtnbh'idins beyond a roit-
Hona'do doubt thnt at tlie t'imi of tim com-
mlss'on of tim alleged offeaao Ilm defendant
acted iih if liu war conscious, you aliould find
timt ho was conscious. ,

“However, If, uonvitbstc" ting the defend-
iiiil'n appouranen of com™ ‘hichm, tlm ovi-

39 Cal.App.3d 415

v. Anderson, 6 Cal.3d 628, 657, fn. 45, 100
Cal .Rptr. 152, 493 P.2d 880) after the mur-
der of Baker but before defendant3 trial,
the dpfense was available at all to defend-
ant at the trial. Penal Code section 26, so
far as pertinent, provides: “All persons
are capable of committing crimes except
those belonging to the following classes:

"Eight—Persons (unless the crime be
punishable with death) who committed the
act or made the omission charged under
threats or menaces sufficient to show that
they had reasonable cause to and did be-
liee their lives would be endangered if
they refused.””

The People foi the first time on appeal
urge that the subsequent judicial abolition
of the death penalty could not create a de-
fense that did not exist at the time of trial.
People v. Anderson, supra, footnote 45, at

j657, 100 Cal.Rptr. 152, 493 P.2d 880, was
made fully retroactive. The abolition of
the death penalty rendered meaningless the
exception pertaining to capital crimes of
Penal Code section 26, subdivision Eight
(Witkin, Calif. Crimes (1973 Supp.) § 1%,
p. 81).

Accordingly, tho defense of compulsion
was available to defendant at the time of
trial. Wc conclude that the trial court
pioperly concluded that the availability of
the defense was a question of law.

The judgment is affirmed.

KANE and ROUSE, JJ., concur.

deuce raison a reaauuatilu doubt whether liu
wiin in fact conscious, you Hliotdd find timt
Im was then unconscious." ,

"A person is not guilty of crime when he
commits mi net or engages in conduct, other-
wise criminal, when" acting under threats
and menaces under tho following clrcnm-
stances:

"l. Whore tim threats and menaces are
sych timt the){ would craitv in the mind
of a reasonahle person lim fear that nhis
lifu would he in Imminent nnd immediate
danger, if Im did not commit the net or
cugugn in tlie conduct charged, and

if. If such person then hellovcd timt
Ida_lifu would hu so endanFered. ,

“This rolu does nut npply to tlircr’ , men-
necM, and fear of future danger Ids life."

1417

11,

11 Gal.So! 79
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Rule 29.1

HiRubl of Evidence relating t the admissibility of

evidence are applicable to evidence admitted by
deposition.

The*tSSQ amendrr.ent deleted "voluntary, signed,
writlen"~ireceding "statement™ in Subdivision (&xl),
inserted "intruding by videotape" near the beginning
of the first sehUnce of Subdivision (eX3), substituted
"as an exceptiorvto the hearsay rule of for "'so far as
admissablc under®Nn the introductory pnrugruph in
Subdivision (n) nnd nmde minor punctuation changes
throughout the rule.

Compiler®s notes. — Subdivisions lal to (cl are
similar to Rule 15ta) and (bSpf the Federal Rules of
Criminal Procedure.

Subdivision In)issimilar to UuitsjSui loft lie Federal
Rules of Criminal Procedure.

The 1973 amendment umendtdonly>kil>division(h).

Polire officer witnesses not iiip.uor lelml process
may refuse lo be interviewed and may dihUUo the
terms of the interview sought hy defense chunsel.
They hove no obligation to subject themselves torrick
questions or hassling by defense counsel in volunta®
interviews, nnd the |si]ice department may pro|>erlys’
adopt ii policy that officers should refttse lo be.
interviewed by defense counsel except in the presence
ofun attorney for the prosecution. State v. Williams,
91 N.M 795, 681 P.2d 12IH) (Ct. App 1978).

Defendant has no constitutional right to depose
victim ina ci iminal case; the right exists solely under
th 3 rule. State v. Herrera, 92 N.M. 7,582 P.2d 384 iCl
App ), cert, denied, 91 N.M. 751. 580 P.2d 972 (1978).

IUusunahtc [limitations on questions uskrd nt
deposition do not deprive defendant of due process.
State v. Herrera, 92 N.M. 7, 682 P2d 381 tCt. App).
cert, denied, 91 N.M. 751, 680 P.2il 972 <19781.

Scope of authority to tuke depositions. — In
criininul cases the trial court has no authority, upurt
from this rule, to allow the. taking of depositions for
their use at trial. State v. Berry, 86 N.M. 138,620 P.2d
558 <Ct. App. 1974). /

Absent legal authorization. Judge larks authority
to order production®of handwriting cxcmplnrs on
puin ofcontempt, prior to urrest or charge. Sanchez, v.
Attorney Gun ,93 N.M. 210, 698 P.2d 1170 iCt. App.
1979). /

Where deposition not admissible. — As there was
iij showing that the presence ofa witness who was out
of tho statpcould not liesecured by aubpoena or other
UwAil mfcuns, then his de|>osilion is mu admissible
under this rule. Stato v. Burry, 86 N.M. 138, 520 P.2d
658 (Cl. App. 1974).

(/rerully as to use of depositions. — While
dyVositionB arc allowable in criminal cases, the
ifrcumstancos permitting their use must be

/exceptional, and tho necessity of their use at triul

must be clearly established by 1Im prosecution.
McGulnnoss v. Stato, 92 N.M. 441, 689 P,2d 1032
(1979).

Use of deposition hy stutc at trial requires strict
compliance with Subdivision (). Mctiuinness V.
Stato, 92 N.M. 441, 689 P.2d 1032 (19T91.

There must bo strict cumplianci® with Subdivision
(M- Where deposition of absent witness was admitted

DISTRICT COURTS

absent any showing as to whereabouts of the witness
at time of trial, whether he was unable to attend
hccuusc of illness or infirmity; or whether he was in
or out of state, and where disvricl .attorney did not
attempt to procure his attcMdancc at trial by
subpoena, defendant®s federal constitutional right to
confront witnesses was violated and such admission
constituted reversible errop:"State v. Barela, 86 N.M.
104. 519 |».2d 1185 (Cl. App 19741.

Unavailability of ,witness due lo claim of
constitutional privilege did not m*der deposition
admissible. Where a witness is excused from
testifying on the ground that he cannot do sowithout
incriminating himself, his deposition E. not thereby
rendered admissible. Mi Guinness v. Str.te, 92 N.M.
<11. 589 P.2d 11132 119791.

Once.6 witness is |ieriiiitled to claim Ins privilege
ngamsi selfireriliiiliatiim, he wiiii-s unavailable as
awitness under Rule RIMINK 1.N .M. R kvid., and thus
his de|Misitiou would not he excluded at trial liccuuxe
.of the hearsay rule, hut timt fact docs not authorize
admission of the dc|msitiiin if it isexchl*lahle Iv-ciiuhc
of this rule MrtSiiiuness v. State, 92 N M. 44i, 589
P.2d 1032(1979).

Where principal witness i< iiniiwilahlc liemii.sealte

ill and infirm, it is not rrror for the trial judge to
tn\e the totality of the circumstances into

and the condition of i‘ier health, to admit her
de|sisitidu at trial. State v. Vialpamlo, 93 N.M. 289,
599 P.2d IfXMitCt App r,cert, denied,93 N M 172,598
P.2d 215 tlirRfi.

No error In\iinlinning trial where no abuse of
discretion and \Jjperl"s deposition admitted. ~
Defendant®s eoMlcnVhin that the trial court erred in
not continuing the IYbil to ii date woeu an exjwrt
witness rmltl testify i\ peiHon was without merit
where there was notlimg showing mi abuse of
discretion in denying a conoouniico and ii deposition
of the ex|w>rt was properly arRuitled at trial. State v.
DcSantos, 91 N M. 428, 575 P.19U112 «"1. App. 1978).

Am. Jur. 2d. A_1. 11 and (".J.H. references. --21 Am.
Jur. 2d Criminal I.aw §$ 340, 344, 3\i; 23 Am. Jur. 2d

Admissibility of deposition of child oKjeiuler years,
30 A.l,.lt.2d 771.

Sufilciency of showing of grounds lor aHjnission of
deposition in criminal ease, 44 A.1,.R.2d 7G8

(Bustruction of statute or rulo admitting in
evidence deposition of witnet >absent or distai\from
place of trial. 94 A fill 2d 1172.

Piisluclioii and inspectinii of premises, pii.n>n\or
things, 98 A 1,.R.2d 909.

Admissihility in evidence of de|sisitlim as agaim\
otto tint o paity at time of its taking, 4 A.1. 11.3d 1075."

Disqualification of attorney, otherwise qualified, to
take oath or acknowledgment from client. 21 A.l,_1t.3d
483.

F(o<min) testii lony or iliNclosuro on discovery by
or Irenlnieiit. as waiver of physician patient privilege,
25 A L KMl 1401,

23 (M.S. (Yiimmii l.aw § 10,18.

ltule 291, Videotaped depositions; testimony of certain minors who are

victims of sexual offenses.

(8  Upon motion, nnd utter notice to opposing counsel, tit tiny lime titter tho tiling of tho

indictment,

information or complaint in district court chiitRiiiK n criminal

sexual

penotrution or criminal sexual contact on a child under thitteen yours of ni.o, tho district
court may order the tukini; of n videotaped deposition of the victim, upon .t showing lluil

(i2



the child may be unable to testify without suffering unreasonable and unnecessary mental
or emotional harm. The district judge must attend any deposition taken pursuant to this
paragraph and shall provide such protection of the child as the judge deems necessary.
(b) At the trial of a defendant charged with criminal sexual penetration or criminal
sexual contact on a child under thirteen years of age, any part or all of the videotaped
deposition ofa child under thirteen years ofnge taken pursuant to Paragraph (a) ofthis rule,
may be shown to the trial judge or the jury and admitted as evidence as an additional

exception to the hearsay rule of the Rules of Evidence if:

Q) the child is unable to testify before the court without suffering unreasonable and

unnecessary mental or emotional harm;

(2! the deposition was presided over hy a district judge and the defendant was present
and was represented hy counsel or waived counsel; and

3) the defendant was given an adequate opportunity to cross-examine the child,

subject to such protection of the child ns the judge deems necessary.
(c) In addition to the use of a videotaped deposition ns permitted hy Paragraph (b) of this
rule, a videotap'd deposition may he used for any of the reasons set forth in Paragraph (nl

of Rule 29. | Adopted, effective .July 1, 19H().|

Committer cummenlnry. — This r"le wits dialled
by the rulescommittee in response to Iloose Menotrinl
26, Second Session of the Thirty-Third Is"pisliiture.
1978 and 30-9-17 NMS A 1978. The purpose ofSO 117,
Huprn, is to protect ii child who has lieen nll_pedly
sexually abused Irom (Urther mental stress. The
committee explored several alternatives prior to
propnritiR this diatt.

First ofnil, the commit tee explored the (Hissihilityof
removing all spectators from the courtroom during
the chilli’s testimony. TTiiswiih rejected os it may not
lie constitutionally |s*missihle to har wholly the
public imd the press from the eourtriHim without the
concurrence of the defendant under either the New
Mexico constitution or the United States constitution
See Canned Co v Uel 3sipmlo, 99 S. <T, 2898 119791;
hides v. Texas. 881 US KIS. 687,85S Ct. W".H Kifi2,
14 1. Kd 2d &4.1, ps;t ij9li.dl. Trior lo 1k- (i.ouo tt
decision, itwas geneinlly recopuized thnt the right lo
u public trial under tlie United States cm.-titutinii
could ntt even ho wnivi‘d hv the defendant See

constitillion of the United States, congressional
research service, 197. f Theie isidsoa right lon pohlie
trial under the New Mexico constitution; however,
there me no decisions tclaiing to the waiver of this
right.

Next, the committee considered further protections
which could he afforded to the child. Itwas noted thnt
the present rules nlready provide for tin; court to
protect the child during discovery. See Hole ..

Several members of the committee Imd prove
concents about the constitolionality of not requiring
an avoilahle witness to confront the nceoserl Section
199 17 NMSA 1978 provides only that gami cause
lim*d Is* shown for the taking of the videoinp®sl
deposition. The role sets forth s|HS"i(ierilly what is
reipiiied lo make ii showing of ro-ki1 cause for a
deposition of ail nlli“ited ia]ie victim. Under the rale
the child must lieunder (he ape of thi Iteen and unable
tn testily without sullering nnreiisomihl” ami
ilaiu"Cessiiry mental or eiantional harm.

Rule 292 Testimony before grand jury.

(a) A* any time nRer indictmenl, on fetpiesl of tt party, the district court clerk jjiufil

TUruts.i to the defendant:

(1) a copy of the record ol’delendant's testimony belore the grand jury; and
(2) iV-gopy of the record of the testimony of any witness on tlie state’s witness list

relating to the"econo charged.

(b) At any time allej; indictment, on motion, the district court may order that a copy of
th™ 'ecord or other portibn”of tlie record before tj»e grand jury he given to the defendant
or to the state hy the clerk olHI\e court upon a showing of particularized need. |Adoptod,

effective July t, 1980.)

tho district court shall order the preparation ofu copy
oftho transcript ofli"stiaioay oljrdefoiidniil before tin*
prundjory.

1Tiur to the adoption of this role and the
amendment of Hole-27, the prosecution was required
to produco Ihe.Htiilemenl of the defeadnnl helirre the
grand Jury. Section 81 68 NMSA 1978, enacted hy the
1979 ,,lopislut«re, provides that a Irinisciipt of
teatifnony before the priind jury is to he made only

/(ipon onler of the district court

The rule in Nt*w Mexico ih that:

AMKJIme the wilai"ss has testified al the
criuiThiiltriiil aiioat that which ho testified
lieline the"pnoiil jury, the ncctised isentitled
to an outer jie"rmjuing exaaiinntioii of that
portion of the witilcssNpitiiU jury testimony
relating to the crime IbrVigch tliedefendant
ischarged." Valles v Stale/dtTN.M. ."14, 608
112d 6111 (Ct. App. 19771, (cer”~dpmed. 90
N.M. 687), ipiotinp from State v. SimTh**, 84
N.M. 429. 612 F2d 1266 (Ct. App 19781
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COUNCIL ON DOMESTIC VIOLENCEAND SEXUAL ASSAULT

March 11, 1982

The Honorable Ramona Barnes
House of Representatives
Pouch V -

Juneau, Ak. 99811

Dear Representative Barnes:

The Council on Domestic Violence and Sexual Assault would like to
express their strong support of legislation which will permit young
victims of sexual assault to have their testimony videotaped instead of
having such victims be further traumatized by appearing in a public
court.

Because of the trauma of such an experience for a young victim, the
Council has determined that videotape legislation is of the highest
priority.

"rour assistance will be appreciated.

BWMc



POSITION PAPER
HOUSE BILL NO 576

"An Act permitting the videotaping of, or the exclusion of the public
during testimony of young victims of sexual assault or sexual abuse of a
minor; and changing Rule 804, Alaska Rules of Evidence relating to
exceptions to the hearsay rule.”

House Bill No. 576 provides that a child ib years of age or younger who
is a victim of sexual assault or sexual abuse could provide testimony by
videotape rather than having to appear in open court. The Bill provides
a presumption that a :hild under the age of 16 will suffer severe
emotional distress if required to testify in open court. The judge
presides at the videotaping proceeding and rules on all questions as if
at trial, and the defendent has the right to an attorney and to confront
and cross-examine the witness. In addition, this Bill provides that the
public may be excluded from the courtroom while the testimony of a child
is taken.

The Department has seen an increase in reporting of sexual abuse cases
over the last year, including a 300% increase in Anchorage and a 240%
increase in Fairbanks. Cases of sexual assault often have sensational
aspects which bring curiosity-seekers and the press to the courtroom.
To testify before a crowded courtroom can be emotionally harmful to a
child who has already suffered trauma from the assault or abuse. This
Bill would provide protectionfor the child from some of the more
harmful aspects of such testimony. Therefore, the Department is in full
support of House Bill No. 576. However, the following recommendations
are made:

1. The Department recommends including incest and sexual exploitation
to the crimes for which this option applies.

2. In Sec. 12.45.047 it is recommended thatthe statute delineate
which persons will be allowed to be present during the videotaping.

RECOVIVENDED
J/wn R. Pugh, Director
division of Family & Youth
Services
APPROVED BY:

Heien u. ueirne
Commissioner

DATE: //othb/



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

I . REQUEST
Bill/Resolution No.  House Bill No. 576
Title "videotaping testimony nf ynnng virtimc nf cpynal ahn<;p/acsanl t mm1l
Requested by Date

I1. FISCAL DETAIL
Agency Affected Department of Heal Lh and Social Services
Program Category Affected Social Services
BRU, Program, Or Subprogram(s) Affected Varinnc
(Note: If more than one budget component is a "Tected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)
FY 82 FY 83 FY 84 FY 85 FY 86 Fy 87

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL -0- -0- -0- -0- -0- -0-

FUNDING (Thousands of Dollars)

GENERAL FUND -0- -0- -0- -0- -0- 0-
FEDERAL FUNDS -n- -n- -n- n- n- . -n-
OTHER (Specify Source) -0- -0- -0- -0- -0- -0-

-0- -0- -0- -0- -0- -0-

-0- -0- -0- -0- -0- -0-

POSITIONS

FULL TIME -n- _n- n- _0- n- ne
PART TIME ~fl- n- -n- n- n- n-
TEMPORARY -0- -0- -0- -0- -0- -0-

-0- -0- -0- -0- -0- -0-

I1". ANALYSIS (See Fiscal Note Preparation instruction, Section 111)

House Bill No. 576 has no fiscal impact on the Department of Health and
Social Services.

IV. DATE_ __ PREPARED ByJ A ,dlohn R. Puoh.
7 " AGENCY Divis;

Original: Legislative Finance PHONE 465-j

cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



) Introduced: 5/15/81
Referred: Judiciary

BY THE RULES COMMITTEE
BY REQUEST (for the Task

IN THE HOUSE Force on Violent Crime)
HOUSE BILL NO. 57G
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 TWELFTH LEGISLATURE - FIRST SESSION
B A BILL

6 For an Act entitled: ™"An Act permitting the videotaping of, or the exclu-

7 sion of the public during, testimony of young victims
8 of sexual assault or sexual abuse of a minorj and
9 changing Rule 804, Alaska Rules of Evidence relating
10 to exceptions to the hearsay rule.”

un BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

12 * Section 1. AS 12.45 is amended by adding new sections to read:

13 Sec. 12.45.047.  VIDEOTAPING OF TESTIMONY BY YOUNG VICTIM OF

14 SEXUAL ASSAULT OR SEXUAL ABUSE. (a) After notire to the defendant,
15 the state may apply to the court for an order allowing videotaping of
16 the testimony of a child who is the alleged victim of sexual assault in
17 any degree or who is the alleged victim of sexual abuse of a minor.

18 The order may be granted if the court finds that

19 (1) the childwas 16 years of age oryounger at the time of
20 the texual assaultj and

a N (2) there is a substantial likelihood that the child will
2 suffer severe emotional distress If required to testify iIn open court
23 at the trial t there is a presumption that a child who 1is und;r the age
24 of 16. at the time of analleged sexual, assaultor sexual abuse will
25 suffer severe emotional distress if required to testify in opencourt,
26 which may only be overcome by the presentation of evidence to the

27 contrary at the time the application for an order excluding the public
1 IS considered.

29 (b) If the order is granted, the trial judge shall preside at the

-1- HB 576
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16

17

18

19

21

22

23

24

25

26

27

28

videotaping proceeding and shall rule on all questions as 1f at trial.
The defendant shall be afforded all rights applicable to defendants
during trial, including the right to an attorney and the right to
confront and cross-examine the witness.

(c) Videotaped evidence taken in accordance with this section is
admissible in evidence in the criminal trial for sexual assault 1in any
degree or for sexual abuse of a minor.

Sec. 12.45.048. EXCLUSION OF PUBLIC FROM TRIAL DURING TESTIMONY
BY YOUNG VICTIM OF SEXUAL  ASSAULT OR SEXUAL ABUSE, (&) After notice
to the defendant, the state may apply to the court for an order exclud-
ing the public from the courtroom during the testimony of a chij” who
is the alleged victim of sexual assault in any degree or who 1is the
alleged victim of sexual abuse of a minor. The order may be granted if
the court finds that

() thechild was 16 years of age or younger at the time of
the alleged sexual assault or sexual abuse; and

(2 there is a substantial likelihood that the child will
suffer severe emotional distress if required to testify in open court
at the trial; there is a presumption that a child who is under the age
of 16 at the time OF an alleged sexual assault O sexual abuse will
suffer severe emotional distress if required to testify in open court,
which may only be overcome by the presentation of evidence to the
contrary at the time the application for an order excluding the public
is considered.

(M) In this section "public” means all persons except

(¢H) the judge presiding over tl.c trial;
(2 the members of the Jury;
(@ the defendant and his counsel;
(4) counsel for the state;
-2- HB 576
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oo [op]

10

12

13

14

mony .

* Sec. 2.

of a young victim of sexual assault or sexual abuse of a minor to the list

(5) counsel for the child;

(6) the parents or

(7) court personnel essential for the taking of the testi-

AS 12.45.047 added by sec. 1 of this Act has the effect of

changing Rule 804, Alaska Rules of Evidence by adding the videotaped evidence

of exceptions to the hearsay rule.

tl-,

legal

guardians of the child;

HB 576

and
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HB 5.73 Tampering with a witness - making this a Class C Felony

We support this bill as in crimes such as domestic violence and sexual assault
the only witness 1is the victim, it is not uncommon to have an assailant
threaten or actually assault the victim again in order to have them

revoke their testimony.

HB .578 Release on bail after certain crimes * '

- - - - - -v&Hpsf®
We support this bill as many times victims are reluctant to press charges
for fear of retaliation in the time before sentencing or pending appeal.
Experience attests to the fact that the victims are iIn extreme danger, and
the crime committed again, before they appear for trial.

HB 576 Regards the videotaping or the exclusion of the public during
- testimony of young victims of sexual assault or abuse.

We firmly support this bill for the fact that young victims are often trauma-
tized by public testimony.

We would like to suggest than this bill be amended to include all victims
of sexual assault.

In addition to this we would ask that crimes of this nature be given first
proirity on the court calendar.

We have found that both public testimony as well as long, protracted trials
traumatize not only the victim under 16, but all victims of sexual assault
and/or abuse.
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KOTZEBUE, ALASKA 99752 907-442-SiasSl

September 22, 1981

Representative Ramona L, Barnes, Chairman
House Judiciary Committee

P.0. Box 3382

Anchorage, Alaska 99510 n

Dear Representative Barnes:

*
I regret | cannot attend personally but would like to
present my written comments to the House Judiciary
Committee. -.

I would like to lend my support to all but one of the
proposals. I would especially give my highest
recommendation to the Governors Drug Bill, House Bill
#180, It is badly needed.

My one reservation 1is in regard to House Bill # 572
on Domestic Violence.

Most often the Police Officer ansvé&ring domestic dispute
calls 1is acting as an arbitrator and/or mediator.

Injecting the Officer further into the dispute by requiring
the Officer to assist one party or the other wilJL remove
their "impartial” stature and make their job harder in

the future as the Officer will be viewed as an adversary

by the othelL party involved.

The Court must be presented the documents before .service

and 1 feel the court is the proper place for assistance
to be rendered the party seeking injunctive relief.

DONALD E. BUEHLER
Chief of Police

cc: AS Revisions file
Sgt Jones
Sgt Wallace

DEB/dew

*GATEWAY TO NORTHWEST ALASKA"
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Edward Leslie STORES, Appellant,
V.
STATE of Alaska, Appellee.
No. 3595.

Supreme Court of Alaska.

Dec. 19, 1980.

Defendant was convicted in the Superi-
or Court, Third Judicial District, C. J. Oc-
chipinti, J., of rape, and he appealed. The
Supreme Court, Connor, J., held that: ()
conduct of prosecutor, who was aware of
missing witness *plans to depart for Hawaii
prior to trial and also of her willingness to
appear at trial as subpoenaed, in failing to
subpoena witness precluded a finding that
diligence was exercised; thus, witness *vi-
deotaped deposition was inadmissible at
rape trial under applicable criminal rule,
and (2) improper admission of videotaped
deposition testimony of victim"s family doc-
tor, which was highly corroborative of vic-
tim3 testimony, constituted reversible er-
ror.

Reversed.
Matthews, J., filed dissenting opinion.

1. Criminal Law *=419(5)

Under federal standard, out-of-court
statements may be used at trial upon show-
ing that the client is unavailable and that
the statements bear adequate indicia of re-
lisbility. U.S.C.A.Const. Amend. 6.

2. Witnesses «=>6

Witness, who presumably went to Ha-
waii on a vacation, was not beyond jurisdic-
tion of court to compel her appearance at
rape trial. AS 12.50.010 to 12.50.080.

3. Criminal Law *=627.2

Showing required to establish unavaila-
bility of a wi".ness for purpose of rule gov-
erning use of deposition at trial parallels
the showing required under federal consti-
tutional law. Runs of Criminal Procedure,
Rule 15(d); U.S.C.A.Const. Amend. 6.

4. Criminal Law *=1134(3)

Determination of whether witness is
unavailable for purposes of rule governing
admission of deposition at criminal trial
must be made independently by reviewing
court. Rules of Criminal Procedure, Rule
15.

5. Criminal Law *=627.2

Requirement of good-faith, diligent ef-
forts to secure presence of a witness before
preliminary hearing testimony may be in-
troduced against an accused in a criminal
trial applies with equal force to use of a
deposition taken prior to trial. Rules of
Criminal Procedure, Rule 15.

6. Criminal Law *=>627.2

Conduct of prosecutor, who was aware
of missing witness *plans to depart for Ha-
waii prior to trial and also of her willing-
ness to appear at trial if subpoenaed, in
failing to subpoena witness precluded a
finding that diligence was exercised.; thus,
witness videotaped deposition was inadmis-
sible at rape trial under applicable criminal
rule. Rules of Criminal Procedure, Rule 15.

7. Criminal Law c=1169.2(2)

Reviewing court must examine eviden-
tiary error to determine whether jury was
substantially influenced or swayed in its
verdict by introduction of improperly ad-
mitted evidence in the context of entire
trial record; if properly admitted evidence
is merely cumulative, and state3 case is
otherwise very strong, error may be deemed
harmless, even if of constitutional dimen-
sion but where disputed evidence appreci-
ably affects jury"s verdict, error requires
reversal.

8. Criminal Law *=627.2, 1166(1)

Improper admission of videotaped dep-
osition testimony of victim3 family doctor,
which was highly corroborative of .victim3
testimony in rape trial, constituted reversi-
ble error. Rules of Criminal Procedure,
Rule 15.

Christine Schleuss, Asst. Public Defender,
John M. Murtngh, Asst. Public Defender,
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and Brian Shortell. Public Defender, An-
chorage, for appellant.

John Scukanec, Asst. Dist. Atty., Joseph
D. Balfe, DisL. Ally., Anchorage; and Av-
rur|1|1 M. Gross, Atty. Gen., Juneau, for ap-
pellee.

Before RABINOWITZ, C. J., CONNOR
and MATTHEWS, JJ., and DIMOND. Sen-
lor Justice.

OPINION
CONNOR, Justice.

_ This appeal requires us to decide whether
it was proper to admit into evidence the
videotaped deposition of a key prosecution
witness who was out of thestate at the

time of trial.

In March, 1977 Edward Stores was
charged with one count of rape* The
state’s case consisted primarily of the testi-
mony of three witnesses. The prosecutrix,
a high school student, testified that the
defendant, a stranger, approached her in
the school parking lot andasked for a lift to
his home because he had been injured in a
fight. He clnimed that his lip had been
Sﬁh'[. When they arrived at his residence,
she agireed to accompany him inside to ex-
plain o his mother the circumstances of his
return home in the _earl% afternoon. Stores
asked her to wait in the living room, and
when he returned he put his ‘arm around
her neck and forced her into the back bed-
room. He ordered her, at knifepoint, to
undress, and then raped her. The act of
sexual intercourse was ver¥ brief. The two
got dressed, left the house together, and she
?ave the defendant a ride to another loca-
lon. The defendant asked her for a date
but she declined. The victim then returned
to school, knocked on a classroom door, and
told the teacher she needed to see her
friend who was in the class. Since the
victim was cr?/lng, the teacher excused the
friend from clnss.  The victim then related
the foregoing story. The friend informed

Former AS 11.1S.120 provides:

"A person who ?I) has carnal knowledge of a
female person, forcibly and against her will
... Is guilty of rape."

the victim's mother, who arranged for an
immediate gynecological examination for
her daughter. The victim's parents also
telephoned nnltA0

This version of events was disputed by
another prosecution witness, Mrs. Hu%hes,
the defendant’s cousin and |eFaI quardian.
Mrs. Hughes testified on direct examination
that the defendant informed her that the
alleged victim had consented to the sexual
act, but that afterwards she became an%ry
with the defendant when he refused her
demand for oral sex bee use of his lip inju-
ry. Stores and the young woman argued,
and Stores had to force her to leave by
brandishing a knife. She threatened that
she would “get even with him” for his fail-
ure to accommodate her.

On the critical issue of consent, a key
Prosecutlon witness was Dr. Sydnam, a
amily practitioner, whose testimony was
presented -0the jury on videotape, over the
objection of the defénse. On the videotape.
Dr. Sydnam testified on direct e/amination
that 0:* performed a Pelwc examination of
the victim shortly after the alleged rapt
and observed redness and contusion of the
vulva, which was tender, -nd a copious
amount of sperm within the vagina, signify-
ing that intercourse had occlrred within
several hour? of the examination. The
bruises on the outer walls of the vagina
were not, she testified, customarily associat-
ed with intercourse between willing part-
ners, but were consistent with forcible in-
tercourse. In addition, she related that the
alleged victim "is ordinarily ... very self-
assured, calm,” but that on the day of this
examination, "she was very, very differ-
ent.... She was not composed and she
was not calm, nng—and she was visibly
upset, and as | described before, crying
and—and distraught."

~On cross-examination, Dr. Sydnam testi-
fied that consensual intercourse could pro-
duce the same symptoms “[ojnly if there's

The new Criminal Code, effective January" I.
1980, reclassifies rape In AS U.41.410-.440.

saossasw
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something the matter with the (indiscemi-
ble) of the people involved, I think." On
re-direct, she repeated that "it"s extremely
unlikely [that a consenting female could
sustain these injuries during intercourse]
unless its extremely prolonged and brutai
intercourse, and by extremely prolonged, |
mean over a matter of, you know, hours.””

The defense rested after the conclusion of
the state"s case. Stores was convicted by
the jury and he was sentenced to seven
years Timprisonment.1

On appeal, the defendant contends that it
was reversible error to admit Dr. Sydnam 3
videotaped deposition at trial. We must
examine this claim of error in the context
of the particular factors in this case.

On May 3, 1977, six days before the com-
mencement of trial, the state informed the
court that Dr. Sydnam, its key witness,
would be out of the state and unavailable to
testify at the trial. The prosecutor moved
for on order to take her deposition. He
gave the following grounds as ""good cause"
for ordering the deposition:

“t have reviewed the police report in
connection with Dr. Sydnam & examina-

tion of the alleged victim, ..|§ ml

Sydnam basically would testi

Dr.
that the

victim did sustain some injury to the
vaginal area of her body. ...

sis added).

Since it was evident to the defendant
that the purpose of the deposition was to
preserve Dr. Sydnam 3 testimony, he object-
ed, not to the taking of the deposition, but
to its anticipated use at trial, as a violation
of the defendant3 right of confrontation
and Alaska Rule of Criminal Procedure 15.
The defense suggestion of a continuance

2. Former AS 1115130() author* ed o sen-
tence of one to twenty years upon conviction
for forcible rage of an unrelated female over
the age of 16 by a person over the age of 19

was opposed by the state and denied by the
court. The court granted the state 3 motion
and on May 5, 1977, Dr. Sydnam 3 deposi-
tion was recorded on videotape.

Defendant and his counsel were present.
In response to preliminary guestioning by
the prosecutor, the witness testified that
she had long-standing vacation plans to
spend in excess of two weeks in Hawaii,
that she would leave the state of Alaska
"next Tuesday evening or "Wednesday
morning," that she had made arrangements
to share a condominium with three other
persons, who, if she cancelled her trip,
would be financially obligated to pay her
pro-rata share of the rental fee. The wit-
ness was asked and she answered:

"Q. Okay. All right. Assuming that
you were to be subpoenaed to re-
main here in Anchorage say, next
Tuesday or next Wednesday, | take
it that you would abide by that sub-
poena and remain here and frus-
trate your plans, is that correct?

A. I suppose so."

At trial, the defendant renewed hisobjec-
tions to the use of the videotape. The
objections were overruled and the tape was
played for the jury.*

On appeal, the defendant maintains that
the admission of the pre-trial deposition
under these circumstances violated both his
confrontation rights guaranteed by the
sixth amendment and Alaska Rule of Crimi-
nal Procedure 15. The state, on the other
hand, argues that since the witness was not
present at the trial and “presumably" be-
yond the jurisdiction of the court, it was
proper to admit her pre-recorded testimony
as substantive evidence. The state also
maintains that the defendant 3 cross-exami-
nation of the witness at the time of the
deposition satisfies his sixth amendment
rights.

We note that the United States Supreme
Court has never expressly authorized the

3. The videotape was played on a 21-Inch televi-
sion screen. In black and white, with a synchro-
nized audio portion played on a taPe recorder
Testimony was given from the witness stand
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LTeVof an absent Witness’ deposition jn I|eF

Iva voce testimony In a criminal tria
tho hl'[?t “ﬂwe)d the u¥e I Narrow
ttzlrrgu ances, of testlmony rom a pnor

S1V, 04
A G omarass! R0, (RS 200
3§7V Unit .

5 U.S.
3? LE d4 9;1899)) or testlmony ?rom
apre|m|na eanngie g, Ohig V.

0 S.Ct 2531
Rl

s Califomia V Green

3

Ed.2d" 489

1970)... From the very %rst the Court has
recognized that

e(':'(fﬂhe ana object of the [Confronta-
t|on CauseJ V wast prevent deposi-
or e tt)arte affidavits ein
%(lnst he pnsoner In lieu of per-
amination and cross exami (a jon

t e WIthess, |n which the accuse

ortunlg ton of testing the
recol t|on d3| econsnenceo

the witness, but of ompeIImg him to

4. 1t has been suggested that the reason for
adoption of the Confrontation Clause as a bul-
wark aﬁalnst the use of letters and other
second-Nand accounts by the prosecution when
the actual accusing witnesses were in fact
available was the “practice at common law
whereby "the proof was usually %nven by read-
ing depositions, letters and the Tike; and this
occasioned frequent demands by the prisoner
to hove his accusers, I. e, the wnnesses against
him, brought before him face to face.” 1J.
Stephen, A History of the Cnmlneh Law of
anland 326 (1883). See Baker d t to Con-
rontatign, the Hearsaz Rules ang Due Procmm

. ess—a Proposal for Determining W en Hear-
say May Be Used In Criminal T als, GConnh
RF 5 532n|C$]17 rahnm, TRl

Confrontation end the Hearsay Ru Ir
Walter Raleigh Loses Another Ong. SCrth
Bull. 69, (1972);. Graham, The RI? t of
Confrontat|on nnd Rules of Evidence: S| Wal-

ter Raleigh |des a|n %Ala ka Lf] SJan

1971?% rah am ﬂ]t o Con ront fion

and Rules of Evid ence e Return of the Por-

tuguese Gentleman, 9 Alaska L.J. 3 (May 1971).

5. History s(gports this Interpretatlon See
State v. McO'Dlenls, 24 Mo, 402 421 (1857)
$Ryland 1) ("There are many thmt};s aside
rom the literal Import of the words uttered by
the witness while testn‘yln% on which the value
of his evidence depends. These It is impossible
to transfer to paper. Taken In the aggregate,
they constitute o vast moral power in éliciting
the truth, oil of which Is lost when the exam-
nation is had out of court and the mere words
of the witnesses are reproduced in the form of

stand face to face with the jury in order
that they may look upon him, and judge’
by his demednor on the stand and the
manner in which he gives his testlmony
whether e is worthy ‘of belief."

Mattox 156 U.S. at 242-43,15 S.Ct at 339,
LEd, at 411 While a definitive hlster[y
of the S|xth amendment remains to he wi
lend we a opt the observation of Justlce
Harlan that "[flrom the scant information
available it may. tentatively, be. concluded
that the Confrontation Clause was meant to
constitutionalize a barrier agamst flagrant
abuses, trials by anonymou accusers and
absentee WItNesSeS."  California v. Qneen
399 U.S. 149 179,90 S.Ct 1980, 1948 26
|r'|rlt-:g 2d 489 509 (1970) (Harlan J concur-

We think that one of the purposes which
the Confrontation Clause serves is to relieve
prosecutors of the temptation to use pre-re-

corded testimony instead of live witnesses.*

deposition.”). See Lord Strafford's plea In his
November, “1680, Impeachment: “I beg your
lordships that he [the witness Dugdale) may
look me In the face, and %lve his evidence, as

he law is.,,. | desire the letter of the Iaw
wh|ch sas mt( nccurer shall come face to
face.” 7Howell's State Trials 1203 1341 (Cob-

bettsed 1810). See also the trial of Sir W alter
Raleigh for treason In 1608, where the follow -
ing repartee took place between the accused
and the court after the Crown Introduce*) the
statement of Lord Cobham, Raleigh's principal
accuser, who was absent from the trial:

"The proof of the Common Law Is hy wit-
ness and Jury:; let Cobham he here, let him
speak it. Cal my accuser before my face,
and | have done
Raleigh's demand for confrontation was an-

swered by Justice Warburton;

".marvel, Sir Waller, that you being of
such exPenence and wit should ‘stand on thls
point; for so many hor?" stealers m 5(]
ca?e If they may not be condemned wit out
witnesses.

2 Howell's State Trials 15-16, 18 (1816).

6. One commentator has expressed concern that
liberal use of hearsay “may Induce prosecutori-
al negligence In securing witnesses....  Such
practices undermine any system of criminal
Justice that presumes Innocence and Insists
that the process of rebutting the presumption
be absoluteIK above reproach.” Note, Confron-
tation and the Hearsay Rule, 75 Yale L J. 1434
1438-39(1966).
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Thus, we are m_agreement with Professor
Westen's conclusior. that
"the confrontation clause is not merely a
constitytional rule governinglthe attend-
ance of W|tne3{e3' It also.embodies con-
stitutional controls On tlie manner_ by
which the statu presents Its case against
the accused... _
This broader notion of confrontation
not only IS consistent with the Court’s
Ian%uage, but serves an important proce-
dural purpose, It requires the state,
Wherever gossmle, to present its evidence
against the accused In'wnat Is traditional-
Iy consicered. the most reliable form, that
%1; tdelrgr% testimony in operv court” (foot-

A Rev. 567, 518
(1978)7

[1] There are, however, certain jnstanc-
es Where the interests embodied in the Con-
frontation Clause give way to a competin

Interest, namely, the state’s “strong, Int
In 4Hs

ye law enforcement ...0"

. al 48 US. 56, 100 SCt. 2531,
65 L.Ed.2d 597, 607 (19802. Thus, under the
federal standard, out-of-court Statements
may be used at trial if a fwo-tier test Is
met.  First the Confrontation Clause re-
quires a showmg that the declnrant is una-
vallable, Second, the statements are admis
sible only if they benr adequate “indicia of

7. In his article, Professor Westen proposes the
following rule to limit the state's discretion in
presenting evidence against the accused

"Before it may uce a witness’ out-cf-court
statements against the accused at trial, the
state has an obligation to make a 'good faith
effort* to produce the witness In ;t)erson and.
having produced the witness, to r¥ to elicit
his evidence In the form of direct estimony
under oath and in_the presence of the Jury."
QL Harv.L.Rev. at 579,

8 Ctrlmmal Rule 15(@) provides In pertinent
part:

"When Taken. Upon ordey of the court for
good cause shown, the testimony of a pro-
Spective witness may be taken by cither par-
}]y for d'jeovery upon notice and after the

eﬁos,mg party ‘has disclosed oil statements,

ibits, and witness lists required by Rule

L

ex
1
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reliability,” 448 U.S, at 66, 100
SCt at"2539, 65 LEd2d at 608. Often,
v_vher(? the evidence falls within an estah-
lished heargay exception, reliability can be
inferred. I In other cases, the evidence
must be excluded, “absent a showing of
|ﬁrt|cular guarantees of trustworthinéss,

We need not reach, however, the const-
tutional issue presented, since Alaska Kule
f Criminal Procgdure 15 serves a purgose
similar to that of the Confrontation Clause
with"regard to the use ofdepositions in
criminal™cases. - Each conditions the use of
such out-of-court testimony upon an Initial
mowmg f unavailapility. The rule, per-
mits the geposjtion 0f a prospective Witness
to be taken for discovery purposes upon
order of the court for good cause shown,*
But the use at trial of adepositign is condi-
tioned upon cither the stipulation of the
parties, or the _unavallabth of the wit-
ness* Under Criminal Rule 15(¢) a witness
IS unavailable when he Is. _

"il) Exempted by ruling of the judge
on the grou_nd of pnw!ege from testify-
Ing concerning the' subject matter of His
statement. or _ _

(22 Persistent jn refusing to testify de-
spite an order of the judge to do so; or

(3?] Unable lo be present or to testify
nt_the hearing because of death or then
existing physical or mental illness or in-
firmity; or

This differs from the analogous Federal Rule of
Criminal Procedure 15 which authorizes the
use of depositions not for discovery purposes,
but onI%to reserve evidence. U. S. V. Steffes,
B FRD. 24 (DMont1964), and from Alaska
Rule of Civil Procedure 27(a) which permits the
taking of depositions for the purpose of perpet-
uating testimony, The defendant has not
raised the use of the deposition to preserve
evidence as a ground of appeal.

9. Criminal Rule 15(). This rule also permits
the use of a deposition at trial for Impeachment

urposes.  Compare Alaska Rule of Civil Pro-

p as !
cedure,32(a)§3) authorizing use at trial of a
deﬁosmon or "exceptional circumstance*
[which] make It drsirable, in the interest of
justice ‘and with due regard to the importance
of presenting the test|mon¥] of witnesses orally
in ogen court, to allow tne deposition to be
used....



STORES v. STATE

Alaska 825

Citeas, Alaska, 625 P-2d 820

43 Absent from the hearing and be-
ond the e{urlsd|ct|o ﬂf the court to %o \-

appedrance and the proponent of (s
tatement has exercised reasonable dil-
gence but has been unable to procure his
attendance.” 1

Two days prior to trial, the court attache
was assigned to the search. His inquiries
disclosed” the  possibility that the witness
had enlisted in the Arm¥, but he did not
follow up on his request Tor verification of
this fact On the day of trial, the prosecu-

learned that the witness had

2] The question is thys narrowed to an tor’s secreta
IHM OI un Valfa%rl]l ,#wat S, _wﬁetﬁer in fact enlis%d in the Army approximately

the state, the rQEonen of the Wifness In
Eh|s case, "ex [m ed reasonable diligenc
ut [was| unable to procre. her] atfend-
ance” at wiar. Alaska R CrimP. 15(e)(4).

IN Fresneda V. State, é83 P2(1 1011 gA' S-
ka 1971), we ador_?sse ourselves to the
standard of dHe diligence™ which myst be
exercised hy the proponent of a ¥V|tness
statement ?SEC%J e the Jar sence of a Wwit-

| before It seeks to introduce

ness at H
former test|mo?y of that witness

In
Fresneda, ONE 0f the state's witnesses who
Foie a0 e firs il Wi et
%he rorjal. The, state made n? sincere ef-
ort to o%atetlsvw ess untl ﬁev dFS
Pnor to the retrial when a check o \%l
ecords in June%lé_an Anc o_rélge, fre
the witness was believed to reside, revealed
no trace of him.

10. 1t Is significant to note that the 1975 Com.
mlttce Notes to the Federal Rule of Criminal
Procedure 15 from which the Alaska Rule is
derived, specifically state: “The committee
does not want to encourage the use of deposi-
tions at trial, espeuall}/. In view of the Impor-
tance of having live testimony from the witness
on the witness stand." Moore's Federal
Practice 115.01(3], at 15-10 (Rev. ed. 1978).

11 We think It is clear that the witnes; was not
beyond the jurisdiction of the court to compel
apEearnnce. . .

or witnesses not In prison, the Uniform Act
to Secure the Attendance of Witnesses from
Without a State In Criminal Proceedings pro-
vides a means by which prosecutm? authorities
from one state can obtain an order from a court
In the state where the witness is found, direct-
ing the witness to appear In court In the first
state to testify. The state seekm;};, his appear-
ance must pay the witness a specified sum as a
travel allowance and compensation for his
time. AS 1250010-.080.

12 We reversed the first conviction In Fresneda
v. State, 458 P.2d 134 (Alaska 1969

13 Fresneda modified our holding in McBride v.
State. 3C8 P.2d 925 927 (Alaska 1962? that
"(Ilhe question of diligence or lack of it on

the part of the slate in attempting to find the

seven months earlier, and had, been sent t0
Fort Lewis, Washmgton, for eight weeks of
basic training. Her source of ‘Information
a major in the Army National Guard, had
no actual knovvledge of the witness' loca-
tion, but suggested that he might pe In
Vietnam. The trial court apparentl)</_as-
sumed that the witness was in fact in Viet-
nam and admitted the former testimony.

[3]  We held this rulinglto be error on
the part of the trial court, id. at 1018;13 we
found that the prosecution’s efforts to lo-
cate the witnessX did_ not measure up to
the standards of due diligence recently an-
nounced by the United™ States S%preme

0 US. 719, 88

IN Barber v. Page, 39

Court e
$Ct 131820 LEd2d 755 (1968).5 We how

witness is in the first instance a question of
fact for the trial judge to decide, and we shall
reverse his decision only If there has been a
clear abuse of discretion."

14 Wec noted th |

“United Slates Army Reg. 27-45 provides a

method for obtaining the return of Army per-

sonnel to testify in Civil and criminal cases."
4e3 P.2d at 1018'n.26.

15 Barber reversed an Oklahoma conviction
which rested In part on the state's use at trial
of a transcript ot the preliminary hearing testi-
mony of a witness who at the time of trial was
Incarcerated In a federal prison in Texas. The
state made no attempt fo subpoena the wit-
ness, claiming instead that use of the former
testlmpng was prqur where a witness was
unavailable to testity merely because he was
outside the jurisdiction, If the defendant had
been afforded his right of crss-examination at
the lime the testimony was given. (The Court
assumed the defendant walved his right to
Cross-examine at the rellmlnar?i hearing. 390
U.S. at 72288 S.Ct. at 1320,20 L.Ed.2d at 259).
The United States Supreme Court found this
contention to be constitutionally untenable:

“We start with the fact that the State made
absolutely no effort to obtain the presence of
Woods af trial other than to ascertain that he
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reiterate our position that the showing re- there. They never located the witness, and
quired under Criminal Rule 15(e) to eStab- the trial court admitted into evidence her

lish unavailability parallels the showing re-
quired uncer fe ethlfl const|tut|ona? Iavx%.J

4

thL ]declsm_n IN Roberts aNd Barber, t
determination of whether the witness was
unavailable must be made independently b

the reviewing court Green V. state,” 5

P.2d 14, 16-17 (Alaska 1978). In creen, @
Witness subpoenaed by the district attorney
failed to appear at trial. Even though the
district at _orneg had advance knovvled(rle
that the witness might not show up at til-
al*8 he took no action to Secure her pres-
ence until the initial trial date.l7 A bench
warrant was issued and state troopers, Wwho
had learned of the witness’ move to Califor-
nia, checked with authorities In two cities

was in a federal prison outside Oklahoma. It
must be acknowledged that various courts
and commentators have heretofore assumed
that the mere absence of a witness from the
jurisdiction was sufficient ground for dis-
pensing with confrontation on the theory that
it is impossible to compel_ his attendance,
because the process of the trial Court is of no
force without the Jurisdiction, and the party
desiring his testimony Is therefore helpless:’
5 Wfgmore, Evidence § 1404 (3d ed. 1940).

Whatever may have been the accuracy of
that theory at one time, it is clear that at the
Present time Increased cooperation between
he States themselves and between the States
and the Federal Government has largely de-
prived it of any continuing validity in the
criminal law B

In this case the state authorities made no
effort to nvnll themselves of either of the
above alternative means of seeking to secure
Woods" presence at petitioner's trial.... In
short, a witness is not 'unavailable' for pur-
Poses of the foregoing exception to the con-
rontation requirement unless the P{osecuto-
rial authorities have made a good-faith effort
to obtain his presence at trial. The State
made no such effort here, and, so far as this
record reveals, the sole reason why Woods
was not present to testify' in person was
because the State did not attempt to seek his
presence. The right of confrontation may
not be dispensed with so lightly." (footnotes

omitted).
390 U S. at 723-24, 83 S.Ct. at 1321 20 L.Ed.2d
at 259-60. L

Subseqsuentl _in Ohio v, Roberts, 448 U.S.
56, 100 S.Ct. 2531, 65 L.Ed.2d 597 (1980), the
Court allowed the use of a preliminary hearing

=
D

_In light of the constitutional basis of

preliminary hearing testimony’.  We re-
versed on“the ground that the trial coart
had erroneously concluded that the state’s
efforts to locate the mlssm% Witness were
adequate. We concluded that the state’s
failure to check with the witness’ last
known employer or the post office for a
forwarding address demonstrated lack of
due diligence,18 which precluded the use at
trial of the witness' preliminary hearing
testimony.

[5]  The requirement of good-faith, dili-
gent efforts to secure the presence of the
Witness hefore preliminary hearing testimo-
ny may be introduced against an dccused in
a criminal trial applies with equal force to

transcript in a criminal trial. Unlike the facts
of Barber, in Roberts the state made a suffi-
cient good-faith effort to locate the witness so
as to enable the court to_reasonably conclude
she was unavailable. In Roberts, five separate
subpoenas for the witness were issued for four
different trial dates; each was served at the
home of the witness' parents, her last known
address. The state contacted the parents four
months before trial In an effort to locate the
witness. Her parents did not know her where-
abouts, nor did they know how to locate her.
ld. at 75, 100 SCI ‘at 2543, 65 L.Ed.2d at 613,
In fact, no one in the witness' family had been
able to locate the witness in over a year. Id. at
75100 S.Ct. at 2544.65LEd2d at 614

16. The witness had informed the process server
that she might be leaving the state and he in
turn conveyed this information to the district
attorney. 579 P.2d at 17,

17. The trial was staYle,d for four,monthsgpend-
qu%ecﬁlon on a petition for review. 579 Pl
at” 17n4.

18 In Fresneda, 43 P.2d 1017, we relied upon
the foIIowm% langua e, which we cited with
approval in Green, 579 P24 at 18

"The word ‘diligence" connotes persevering
a%pllcanon, untiring efforts in good earnest.

There must be evidence of a substantial char-

acter to support the conclusion of due dili-

gence. (What is required is) a thorough,

Pamst_akmg and systematic attempt to locate
he,wnnessTs."

”°t'n§ Pgeé)é)ev. Redston. 139Cal.App.2d <85,
P.2d 830. 886(1956).
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the use of a deposition taken prior to trial.19 willingness to appear at trial if subpoenaed.

As we said in Fresneda,

"While we recognize that there is a
difference between testimony elicited at
preliminary hearings and testimony intro-
duced at iriai in terms of completeness
and depth of cross-examination, we find
that this difference should not be the
basis for the requirement of a different

standard of due diligence in each case.””

483 P.2d at 1017 n.25.

[6] Applying the standards of due dili-

gence developed in Fresneda and Green to
the instant ease, we find that the state
failed to make any effort to secure the
presence of Dr. Sydnam at trial even
though it had advance knowledge not only
of her plans to depart, but also of her

19, There is, however, a distinction between for-
mer trial testimony and a deposition taken pri-
or to trial: . N

"First, at the time a deposition of a prose-
cution witness is taken the defense may not
be prepared adequately to cross-examine,
while prior tria| testimony is used only at a
time when the defendant is presum,ablﬁ ready
for trial. The second difference is that the
testimony of a witness at a prior trial has

been subjected at least once to the crucible of

In-court scrutiny by Jud?e and jury. This is.

perhaPs, another way o sayln? that testimo-

ny In the solemn, Impressive aimosphere of a

... courtroom, before the eyes of a keen

jud%e and an observant Jury, may be given

with a little more care, deliberation and accu-
racy on the part of the witness than it might
be %lven JotherWIsek” (footnotes omitted).

United States v. Singleton, 460 F.2d 1148,

(2d Cir, 197) (Oakes. J., dissenting), cert, de-

nied, 410 U.S. 984 93 S.Ct. 1506 36 L.Ed.2d

180 (1973).

20. We reject the state's claim In this case that
its failure to subpoena the witness was "rea-
sonable." First, as we said in Fresneda, "we
find it inapp-opriate to encourage any but the
best efforts to [secure the presence of]ywnness-
es In view of the qualitative differences be-
tween live and recorded testimony." 483 P.2d
nt 1018 n.24. Second thg case upon which the
state relies, State V. Reid, 559 P.2d 136 (Ariz.
1976), is distinguishable on the facts.

In that case, prior to Reid's trial for murder,
armed robbery, bur(t;llary and theft of a motor
vehicle, the prosecution” moved for an order to
videotape the testimony of the coroner’s pa-
thologist who Planned to be out of the country
for extended travel during the dates set for
trial. The motion was granted and the video-
taped deposition was used at trial. The Arizj-

The sole purpose of taking the deposition
was to create former testimony to be used
in lieu of live testimony. We will not sanc-
tion such an evasion of the constitutionally
based preference for live testimony in open
court which is embodied In Criminal Ruie
15. The conduct of the state in failing to
subpoena the witness precludes a finding
that due diligence was exercised.16 JThe
deposition was Inadmissible under Criminal
Rifle 15. =

The state asks us to relax the specific

requirements of Criminal Rule 15{e), and
the preference for in personam testimony
embodied in former Criminal Rule 26,11 in
accordance with the provision of Criminal
Rule 53® "to facilitate business and ad-

na Supreme Court upheld the use of the deposi-
tion in lieu of viva voce evidence because the
deposition was "used for a purely foundational

matter." , , ,
~ “Although Dr. Hirsch did testify concern-
!n? the angle of the bullets, lea mt{; to the
inference that the victim was shot in the

back, his testimony herein was concerned
primarily will) the cause and time of death
which festimony was not seriously ques-
tioned but which was a necessary foundation
to the establishment of the crime."

ld. at 148 ,

‘The Arizona court took pains to note that a
different result m|%ht be warranted if the testi-
mony sought to be had by deposition were
"crucial," "Id. at 149 Dr. Sydnam’s testimony
goes far beyond merely foundational matters.

Nor does Ohio v. Raberts, 448 U.S. 56, 100
S.Ct. 2531, 65 L.Ed.2d 597 ;1980), compel a
different result. Unlike the facts in Roberts,
here. Dr._ Sydnam's whereabouts were fully
known. The only "unavailability," if any, was
temporary. The state had Ije ability to,comﬁel
her attendance, but chose not to exercise that
power. Such conduct hardly constitutes due
diligence.

21 At the time of trial Criminal Rule 26(a) pro-

vided, in pertinent part:

"In ail trials the testimony of witnesses shall
be taken orally In open court, unless other-
wise provided bé/ statute or by these rules."
Criminal Rule 26 was rescinded effective Au-
gust I, 197 by Supreme Court Order 369

22. Criminal Rule 53 states:

"Relaxation of Rules. These rules are de-
signed to facilitate business and advance Jus-
tice. They may be relaxed or dispensed with
by the court In any case where It shall be
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vance justice.” Since the application of the
rule came before the trial court, it would
have been up to the trial judge to relax the
rules. In this instance, however, if the trial
court had indicated that the rules were
being relaxed, we wouid have to find such
ruling to be an abuse of discretion.

Whi le relaxation of the rules is not tanta-
mount to rewriting a rule, even ifwe felt
free to rewrite Criminal Rule 15,a we
would refuse to do so in this case. First,
the defendant is entitled to the benefit of
the procedural rights which this court has
conferred upon him. Second, trial by depo-
sition under these circumstances would not
advance justice.*4 We are sympathetic to
the inconveniences which may attend ad-
herence to the rules, but we are also mind-
ful that "the giving of testimony and the
attendance upon court ... are public duties
which every person within the jurisdiction
of the government is bound to perform
upon being properly summoned The
personal sacrifice involved is a part of the
necessary contribution of thfYig 'victjim

fare of the public." V.
% 250 U.S. 273, 281, 39 S.Ct. 468, 471,
63 L.Ed. 979, 982-83 (1919). If fear for the
safety of one $self and family is not a valid
excuse o court to

testify, m ﬂm% 367 U.S.

556, 81 S.Ct. 1720, 6 L.Ed.2d 1028 (1961),

manifest to the court that a strict adherence
to them will work injustice.”

23. We have declined to rewrite the Rules of
Criminal Procedure from the bench, noting that
expansion of the rules is appropriately accom-
plished br amendment upon recommendation
of the Rules Committee, the bench and the bar.
%%) anan v. State, 561 P.2d 1197,1209 (Alaska

Indeed, it_may aubvert Justice, as is,sTg est?
ed In Note, The C(lmlnal, Videotape Trial:™ Serl-
oun CONStitutional Questions, 55 Or.L.Rev. 567,
5/0-72 (1976). Both thf ,

Circuit Courta-OfAppeals have held that video-
taped pretrial depositions of witnesses may be
used in lieu of personal appearance before” the
Jury where the defendant’ was present with
counsel and given an opportunity to cross-ex-
amine and the prosecution has made a "(io,od
faith" effort to produce the witness at trial.
United States v. King, 532 F.2d 83 (9th Cir.
1976). cert, denied, 430 U.S. 966, 97 S.Ct. 1646,
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then disruption of vacation plans is surely
insufficient.

[71 The erroneous admission of the vi-
deotaped deposition must compel reversal
unless harmless. Although. evidentiary er-
ﬁ@a&ﬁe\r in some circumstances,

% 483 PJ2d 1011, 1018
(Alaska 1971), it is not so here. Reversal
based upon non-constitutional, evidentiary
error revolves around “What thequ n
have meant to the jury.”” (V
%45 622,630 (Alaska 1969). Un-
der the test, we must examine the
error to determine whether the jury was
substantially influenced or swayed in its
verdict by the introduction of the evidence
in the context of the entire trial record. If
improperly admitted evidence is merely
cunulative, and the state 3 case isotherwise
very strong, the error may be deemed
harmless eﬁlﬁdf\f%tional dimen-
sion, e. g, 515 P.2d 382,
384 (Alaska 1973); but where the disputed
evidence “appreciably affedjs] the juﬁé_
Wg:t rror requires reversal.
V. % 582 P.2d 623, 626 (Alaska
1978).

[8] Significant differences exist be-
tween testimony by videotape and testimo-
ny face-to-face with the joiy- Videotape
may affect the jurors ”impressions of the
witness "demeanor and credibility.** Such

52 L.Ed.2d 357 (1977) (videotaped depositions
of two_unindicted co-conspirators unavailable
to testify because they were incarcerated In
J?pan were admissible); United States v. Sin-
%_eton. 460 F.2d 1148 (2d Cir, 1972%, cert, Qe-
led, 410 U.S, 984, 93'S.Ct. 1506, 36 L.Ed.2d
180 (1973) (videotaped deposition of critically
ill prosecution witness admissible). However,
the Eighth Circuit has expressed some doubt
on the constitutionality of use of a videotaped
deposition at a criminal trla’. - United States v.
Benefield. 593 F.2d 815, 81 <8th Cir. 1970)

_As one commentator has ?omted out. there
is a potential for distortion of a Juror’s percep-
tion of a witness whose testimony Is presented
by videotape.

"Some courts tnd, legal commentators
have assumed that evidence recorded on vi-
deotape can simply be transported from
courtroom to television monitor with little or
no effect upon It. In reaBiy, however, the
camera unintentionally becomes the Juror's
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considerations are of particular importance
when the demeanor and credibility of the
witness are crucial to the state$case. We
cannot agree with the dissent that this "is
not a ca™e involving the testimony of a
crucial eyewitness, when ftmight be impor-
tant at trial to test the witness 3 powers of
observation, memory, or possible bias." To
the contrary, Dr. Sydnam was a crucial
eyewitness to the aftermath of the alleged
rape, who testified not only to the physical
condition of “the victim, but also to her
distraught emotional state. The doctor3
testimony that injuries to the victim& vagi-
nal areas were inconsistent with willing in-
tercourse, but consistent with forcible rape,
was the most compelling evidence offered
by the state on the issue of consent. In
addition, as the victim3 family doctor, there
was a possible basis for bias. Thus, there
were many aspects of Dr. Sydnam 3 testi-
mony as to which her "powers of observa-
tion, memory, or possible bias" were very
much at issue here. Given her testimony,
we conclude the jury was substantially in-
fluenced in its verdict by the introduction
of the videotaped deposition.

Moreover, there is a further distinction
between trial testimony and videotaped tes-
timony taken prior to trial which may have
significance here. With videotape, the wit-
ness cannot be cross-examined in the con-
text of other evidence and testimony which
has been presented at trial. Store $ counsel
may have taken a different approach to the
cross-examination of Dr. Sydnam had her
testimony been taken as part of the prose-
cution®s entire case. If the doctor had been
available at trial, the defense would have
had the opportunity to explore nny disiruv
ancies between the testimony of various
witnesses and to recall the doctor to clarify

eyes, necessarily selecting and commenting
upon what™ seen.... '

_Evidenge distortion is most serious when
videotaping a witness because the picture
conveyed ma% Influence a juror's. feelln%s
about'guilt orbelievabillty. ., VariationsIn
lens or angle, may result in failure to convey
subtle nuances. Including changes in witness
demeanor such as a nervous twitch or palmgi
and blushing in resRonse to an Importan
question, nil'of which are potenhallg impor-
tant to Jury decision making. Whether testl;

any medical questions that might have aris-
en during the course of the trial.

The use of videotape, in the trial process
is relatively new. Its real impact remains
undetermined. This is not to say that a
videotaped deposition should never be used
at trial; in fact, it may provide tire most

reliable®and accurate™ means”df preserving »

testimony when the witness: is truly cna-*
vailable for,,trial It is quite-a.different
matter, however, to conclude that the erro-
neous admission of a videotaped deposition
of a crucial witness, who was available to
testify at trial, had no effect on the out-
come of the trial.

We have not hesitated to reverse where
an error flows from prosecutorial violation
of the Rules of Criminal Procedure.
vens v. State, 5112 P.2d 621 (Alaska 1978).
In view of the requirements of Love and
the concomitant substantial effect that the
oejKJsition must have had on the jury$ ver-
dict, reversal is required.

We find the other contentions advanced
by the defendant on appeal to be without
merit.

REVERSED.

BOOCHEVEF: and BURKE, JJ., not par-
ticipating.
MATTHEWS . Justice, dissenting.

I disagree with the majority 3 opinion
that the admission of Dr. Sydnam®a video-
taped deposition was not harmless error
beyond a reasonable doubt.

The question is not simply whether the
state might have obtained a conviction
without Dr. Sydnam3 testimony. It ap-
pears plain that had the state or the trial

n>ony s taped Inblack and white or in more-
expensive color may also be of aritical impor-
tance. “
Furthermore, the camera itelf is selective
of what It relate* to the viewer. Transmis-
sion of valuable first impressions may be
inpossible, and off-camera evidence isneces-
sarily excludgd-wirttrris™focus Ison another
pag-eMTiebody nr an. Jw*wHness." (foot-

T nbte anitted).

Note, SUPIA note 24, at 874-76. \

Ste—
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judge insisted, Dr. Sydnam would have ap-
peared incourt It isalso abundantly clear
that had Dr. Sydnam testified in court her
testimony would have been adnmissible.
IWAHREA] KT AebaMt RiwAviint e i bleseld
there was a significant difference between
the testimony as it was actually presented
to the jury on the videotape and as itmight
have been presented had Dr. Sydnam ap-
peared in person at Stores” trial.

The videotaped testimony was prepared
within less- than a week of trial. It was
clear to the defendant and his lawyer that
the purpose of the taping session was to
preserve the doctor®s testimony for use at
trial. Thus, this is not a case where the
defendant®s lawyer did not have adequate
time to prepare, or where the issue to be
proved or the quantum of proof needed was
different from that at trial. Such might be
the case if testimony from a preliminary
examination or a deposition believed to be
for discovery purposes were used.*

The defendant had the assistance of the
same lawyer at both the taping session and
at trial. A trial judge was present and
ruled on objections raised by both parties.
Defendant®s lawyer freely cross-examined
the witness.

A videotape records the demeanor of a
witness with even more faithfulness than a
sound recording. With regard to the latter,
we said in McBride v. State, 368 P.2d 925,
928-29 (Alaska 1962) (footnotes omitted),

1 "A preliminary hearing is ordinarily a much
les*, searching exploration into the merits of a
case than a trial, simply because Its function is
the more limited gne of dcterm'ning whether
Probable cause exjsts to hold the accused for
rial.” Barber v. Page, 390 U.S. 719 725 88
S.Ct. 1318 1323 20°L.Ed.2d 255. 260 (1968).

2. In State v, Reid, 559 P.2d 136 M9 (Ariz.
1976). cert, denied, 431 U.S. 921. 97 S.Ct. 2191
53 L.Ed.2d 234 (1977), the Arizona Supreme
Court allowed the testimoi.y of a coroner to he
videotaped prior to trial. The court noted;

We find no error In aIIowm% Dr. Hirsch to
testify bg videotape under the appropriate
safeguar s contained herein. In deciding as

we do, we wisn to emPhasue that our deci-
sion might be different were he an eyewit-

ness to”the events of the crime. Sich a

crucial witness should not be |I%|ht|P/ excused

from attendance at the trial Ttself. WIten
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cert, denied, 374 U.S. 811, 83 S.Ct. 1702,10
L.Ed.2d 1035 (1963):

The entire direct and cross-examination
were played back through a high fidelity
iuuu&peaker muuuieu uu uie courlrouin
wall. The jury was able to hear the
inflections of wvoice which are so often
important They were able to rote the
readiness and promptness of the witness3
answers or the reverse; the distinctness
of what he related or lack of it; the
directness or evasiveness of his answers;
the frankness or equivocation; the re-
sponsiveness or reluctance to answer
questions; the silences; the explanations;
the contradictions; and the apparent in-
telligence or lack of it These are vital
elements touching upon the witness"s ver-
acity which are available in this jurisdic-
tion to be noted and weighed by a jury
even when the witness is not present in
person. To a large extent, then, demean-
or evidence is available for a t. bsequent
jury; it isno longer wholly “€lusive and
incommunicable" as in the case of manual
reporting of former testimony.

Finally, Dr. Sydnam testified as an ex-
pert witness concerning the results of her
medical examination of the victim. This
was not a case involving the testimony of a
crucinl eyewitness to the events of the
crime, where itmight be important at trial
to test the witness"s powers of observation,
memory, or possible bias*

considering when to allow a witness to testi-
fy by videotape in a criminal trial, the trial
court must balance (he right of the defendant
to the right of confrontation and the need of
the trier of fact to the additional benefit of
having a Farﬁlcular witness testify In Person
at the trial with the extent of the need for the
witness to be away at the time of trial. The
treatment by the courts of witnesses has not
always resulted In willing and cooperative
testimony once witnesses have been com-
pelled to attend court. Because of his profes-
sional spemalltY, Dr. Hirsch, a pathologist,
might not be able to go on avacation without
dllsruptmﬁ or postponing trial dates. The
right of the defendant to confront the witness
against him can also accommodate the con-
venience of the witness without doing an
injustice.
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There is o_reason to doubt the truth or
accuracy of Dr, Sydnam's testimony, nor
does the defendant su oest her testimony
Wes in any way unreliable. The defendarit
has not suggested. that some profitable line
of cross -examination was left unexolored
Un er the crrcumstances admitting the vi-
eot%oe was harmless error. - Accordingly |

|d affirm the conviction.

J*\
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ALASKA STATE HOUSING
AUTHORITY, Appellant,

V.
WALSH & COMPANY, INC, Appellee.

WALSH & COMPANY, INC,
Cross-Appellant,

V.

ALASKA STATE HOUSING AUTHORI-
TY, Cross-Appellee.

Nos. 3679, 3680.
Supreme Court of Alaska.
Dec. 19, 1960.

Contractor brought suit a arnst State
Housin uthorrtg/ 0 recover Talance due
and added expenSes aIIe ed mcurred n
road construction pro c uperior
Court, Third Judicial District, Anch rage,
Peter J. Kalamarides, J,. rendered. ju g
ment from which the housin authorr

aled and the contractor Cross-app aIed
he Supreme Court, Connor, J, held that:
t') trial court’s determination that the con-
act was substantially. performed did not
result from a. misnllocstion of the burden of
Proof (2) trial court’s determination that
here was substantial performance by the
contractor was not clearly erroneous, partrc
ularly in view of evidence that the road was

substantially servrng its, Intend e urpose
and did not’require febuilding; (3) for defi-
clencies in the construction wor the trial

court utilized an imp-nyer measure of dam-
ages in merely awarding housing authority
the value of omitted road base” materials,

54) in regard to what gravel surface materi-
|'was required, an am ?urty existed in the
contract; (53 contract’s technical specifica-

tions 0lidl not unambiguously require, that
the road base materjal Used be mechanically
crushed and, therefore the contractor did
not act impro er%/ n attemptrn to |ncor

porate material at satisfied only the, re-

qurrements of Alaska Method T-7; and (62
since. none of the technical, specification

required contractor to submit for_approval
samples of “Crushed Surfacing, Type A"
contractor had_ no duty 0 furnish such a
sample to housing authority.

Affirmed in part, reversed in part, and
remanded.

1. Contracts <=4

Doctrine of substantlal performance
ermits recoverrrr contractor who has
ubstantiall ouéh imperfectly, per
formed hrs contractyal undertakrng
such circumstances, the contractor IS entr
tled to recover contract price, less reasona-
bletcostlof remedying defects in the work or
materials

2. Contracts ®:»322(1P

Initial burden of proving substantial
performance IS on contractor, and If his
evidence shows substantial ~ performance,
burden is then on owner to prove that cer-
tain deficiencies in the work require recoup-
ment or setoff.

3. Contracts <=

Substantial performance is determined
by consiering such factors as character of
Performance hat was promised, purpose
hat contract Was meant to serve, and ex-
tent to which any nonpe rformance by con-
tractor has defeated Rurposes or ends which
were meant to be achieved

4. Contracts «>2%

In many cases, substantial Performance
becomes a Tatter of degree, to be deter
mined by weighing a number of factors
together.

5. Highways <~.>113(4l) _
In suit brought Ly contractor against

State Housing Adthority to recover balance

due and added expenses allegedly incurred
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Title Videotaping of Testimony
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Il FISCAL DETAIL
Agency Affected Alaska Court System

Program Category Affected_ Administration of Justice

BRU, Program, Or Subprogram(s) Affected Trial Courts

(Mote: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86 FY =87

100 PERSONAL SERVICES

200 TRAVEL
300 CONTRACTUAL 5.6 6.0 . 6.6 7.2 8.0
400 COMMODITIES 55.9

500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC. ¢

FUNDING (Thousands of Dollars)

GENERAL FUND 61.5 6.0 6.6 7.2 8.0

FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

1. ANALYSIS (See Fiscal Note Preparation Instruction, Section II11)

At the time the original fiscal note for tnis bill was prepared, the Court
System policy was to not provide any new video equipment for the use of the
police or district attorneys. This policy was necessitated by the disparity
of types of equipment being purchased by the local police and state agencies
around the state, and the inability of the Court System to provide and maintain
compatible equipment in all locations. However, since that time the State
Troopers and district attorneys have agreed to utilize a consistent 3/A inch
U-matic format, and to procure similar units for the local police. As a
result of that effort toward standardization, the Court System has revised its
policy against purchasing new video equipment, and will now be supplying this
equipment in many court locations.

HB 576 envisions the State producing video recordings for playback at trials.
As the bill now stands, and with the current Court System policy about pur-
chasing video equipment, the Court will be required to provide the necessary
cameras and playback units in at least all the Superior Court locations, as
well as the locations where Superior Court cases are frequently held, such as
Barrow or Palmer. This will require a minimum of 13 complete video units at
the cost of $4,300 each. The annual maintenance cost is estimated at $5,600.
The first year cost will therefore be $61,500, with ongoing costs of $5,600

plus inflation. A
IV. DATE 2/18/82 PREPARED BY Richard P. Barrier [/ / /3
AGENCY Alaska Court System =
Original: Legislative Finance PHONE 264-0545
cc: Budget and Management

Prime Sponscr (First Legislator Named)
33-001 (Rev. 12/81)
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I11.  ANALYSIS (Continued)
Salary:
Anchorage:

2 Clerkl at Range8 ($17,196)

1 Clerk Il at Range 10 ($19,356):

Fairbanks

1 Clerkl at Range8 ($19,356):

Benefits:

Total Personnel

Equipment:

4 desks, chairs typewriters

*<=A,392
W ,356

19,356
$73,104

$24,698
$97,802

6,672
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search for controlled".strbSiancca. (LLS. v. Harring-
ton. 10/23/81)

In its original o/inion, the court held that -Reor
ganization Plan No. 2 of 1973, 8j Stat 1091,
completely removed the Customs Serrice’s author-
ny to investigatf drug law violation/;, placing all
such authority ii the hands of the Drug Enforce
ment Administra ion.

The court rejected then, as it /does now, the
government’s attempt to rely cn iso/atedportions of
e plan 6NU thiy PG 1 KEohi
dum as indicating an intent to /place "primary
drug enforcement authority in tha DEA while leav-
ing secondary authority in other/agencies. Such an
interpretation, the court says, wafuld do violence not
only to the plain language of ttie plan but also to
the policy underlying it. “Once all intelligence,
investigative, and law enforcement functions had
been transferred front the Secretary of the Trea-
sury to the Attorney General/Treasury had no such
functions to perform. * JfTJhis court finds itself
unable to read the [language of the plan] to mean
less than it clearly says

The court also rcjectsWo new arguments raised
by the government. First/ the government claims
that complete authority for the search can be found
in the Currency and Forftgn Transactions Report-
ing Act, 31 USC 1101/While it is true that the
affidavit filed by the /agvVnt made a “fleeting”
reference to the Act, thl court is unable to conclude
that the warrant was i/sucduvith any consideration
of that statute. The amdavinmadc a bald assertion
that the agent bclicv/d that\thc individuals under
investigation were viJdlating tlu: Act, but pomted to
no specific, articulable facts\to establish such a
violation. Accordingly, the authority vested in cus-
toms officers by thisystatute has\no relevance to the
search in this case

Finally, me cou/l rejects the Argument that, the
lack of authority/for the search notwithstanding,
application of the [exclusionary rule is not appropri-
ate. Aware of a/long line of c:\scs holding that
technical violati/ns of Fed.R.Crvn.P. 41 do not
warrant invocation of the exclusionary rule, the
court observes that the primary lucstion in this
case is whctln/r this was a “n\crc” technical
violation.

For the answer, lite court turns tA U.S. v. Soto-
Soto. 598 F2d/ 545 (CA9 1975). which held that
one federal la/v enforcement officer\may not use
the statutory/authority given by Congress tc an-
other agency/and that the evidence\so acquired
would be inadmissible. “In reading Sofb-Solo, it is
apparent ihttf the Ninth Circuit felt Miat a very
important poCjcy would be served by the \pplicalion
of the exclusionary rule to a search concluded by
an officer without statutory authority to Vo so: it
would deter individual officers from ignoring the

0011 1341 ft S0050

delegations of autl
Congress.” (3arZz2119)

ainstakingly created by

Prior Testimony Usable

rPOTENTIAL-WITNESS’ PSYCHOLOGICAL-*
'PROBLEMS MADE HER "“UNAVAILABLE”

Testifying in court, which can be an unpleasant

frighipnino nrde*al for many witnesses, can pre-
sent serious risk of psychological harm to some.
Such witnesses can be considered “unavailable.”
just as if they could not be located, the D.C. Court
of Appeals holds. If other conditions are met, the
prior testimony of such a witness may be admitted
at trial, thus sparing the witness the need to appear
personally. (Warren v. U.S., 10/9/81)

The defendant in this case was convicted of rape
in 1973, but the conviction was later reversed. One
of the alleged victims was excused from testifying
at the retrial on the basis of psychiatrists’ state-
ments that a court appearance could lead »0 perma-
nent psychological injury. Instead, the transcript of
her testimony from the first trial was repeated to
the second jury.

Observing that the issue is one of common law in
this jurisdiction, the court notes that Only two cases
have expressly sanctioned findings'of unavailability
under similar circumstances. People v. Gomez, 103
CalRptr 80 (CalApp 1972); People v. Lombardi,
;332 NYS2d 749 (AppDiv 1972), afTd 303 NE2d
705 (1973). As in the instant case, both Gomez and
Lombardi involved rape victims whose precarious
mental conditions might have been aggravated by
the ordeal of testifying. These cases are instructive,
the court notes, as arc Fed.R.Ev. 804(a)(4) and the
corresponding IJniform Rule of Evidence, both of
which allow findings of unavailability on the basis
of existing mental illness or infirmity.

Defining "unavailability”™ to include mental con-
ditions such as this witness’ is a reasonable con-
struction of the comtnon-law rule, the court says.
"'Vc¢ do not intend to sanction a new category of
medical unavailability in all cases where witnesses
are likely to sulfer adverse emotional and psycho-
logical effects as a result of tcstfying against their
assailants. But in.the extreme; circumstances.pre-
sented here, ,wc agree that the grave risks to the
witness’ psychological health justify excusing her
mive in-courl testimony.” The courr identifies The
following factors as relevant: “ (1) the probability_of
psychological injury as a result of testifying, (2) the
degree of anticipated injury, (3) the expected dura-
tion of the injury, and (4) whether the expected
psychological injury is substantially greater than
the reaction of the average victim of a rape, kidnap-
ping or terrorist act.” (Page 2113)
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sentencing judge." limiting the sentences to a maximum of two
years' imprisonment for rfamm and a maximum of six months
for the others. The record indicates, however, that in the
prosecutor's zeal to convict the leaders of the conspiracy, he
ma;. have misicd at least one defendant into believing that the
juda: had alrcad\agrreri to follow these senleqding recommen-
dations.

When the first Vjefendant was brought before the court for
sentencing, the triaJyudge staled that hehad/iot been informed
cf the modified plcalagreement and would *ot be bound by it.
The government therxmoved to dismiss the/ndicimenis against
all the defendants unaer Rule 48(a). The aistrict judge denied
the motion, refused tcxlet the defendants withdraw their pleas,
and sentenced them la terms of imprisonment.

Rule 48(a) states that a federal prosecmor "may by leave of
court file a dismissal of an indictment * 7 * and the prosecution
shall thereupon terminals.”

[Texrj O f determination of the mining of the "leave of
court” requirement is essqiti ' t& he nropcr disposition of this
appeal. In deciding in wha\ tp.'arior.s /hat leave can be denied,
we must balance the wurn.” uliontl duty of government
prosecutors, as members ofihe Executive Branch, to “take care
that the la' - fare] faithfull) cxccutcA” with the constitutional
powers of u. federal courts® most particularly the sentencing
power of trial judges.

W e hold that the “leave oftourt’/ requirement of Rule 48(a)
is primarily intended to nrotcrt the defendant against
prosecutorial harassment. Tht district court may not deny a
government motion to dismissla prosecution, consented to by
the defendant, except in thosk extraordinary cases where it
appears the prosecutor is motilalLd by considerations clearly
contrary to the manifest publiclijlterest. [End Text]

See U.S. v, Cowan. In RinalaJ v. U.S.. the Supreme Court
held that if the prosecutor's motittn to dismiss was not "tainted
with impropriety,"” and was not (‘motivated by considerations
** * ‘clearly contrary to manifest public interest,” ”’ the trial
court could not properly deny tfic prosecutor's motion.

[7>.xr] We continue to hold flist even when the dcicndant
consents to the motion to dismils.ohe trial court, in extremely
limited circumstances in extruoijoinliry cases, may drey the mo-
tion when the prosecutor’s actions clearly indicate 3 “betrayal
of the public interest.” U.S. v, towIm, 524 F.id at 514. As the
Supreme Court indicated in Rinaldi the trial judge must look
to the motivation of the prosecutor at the time of the decisionto
dismiss. « m* Unless the court finds that the prosecutor is clear-
ly motivated by considerations other than his assessment of the
public interest, it must grant/the mcllion to dismiss.

Jr. this case, we find no cLidcncelthat the prosecutor was
motivated by any considerations othtr than his evaluation of
the public interest. The appallants wire the principal govern-
ment informants and witnesses in the prc ecut'ons of the
leaders of a large drug-smucLling conspiracy.\ = mice they
pros ided to the Government/greatly exceeded thai xpeclcd, or
required, by ihe initial plea-mrgaininrlagrecmecnt. \s a result
of their cooperation, the s of a lealt two of the appellants
were threatened and the pro ccutor expressed considerable con-
cerr. for the appellants' safe y in prison.Ifhc prosecutor also in-
dicatrd that the continued ooperation if the appellants would
be cded in the prosecu ion of additional leaders of the
drug-smuggling conspiracy

When it became clear to lhe United States Attorney that he
could not assure the upicllants that! they would receive
favorable sentences, he ct ncludcd, after ”re-evaluat[ingj the
magnitude of the inform :ion [given hi the appellants] and
following actions by unknt wn persons which created concerns
for the safety of the witne ses,” that Ihelpublic interest would
best be served by riismi sing the indiLtmcnts against the
appellants. It must be eii ahasi/cd that mhis is not a case in
which the prosecutor ent red into any lagreement with the
appellants to dismiss the ¢ argcs if the juligc did not abide by
the sentencing agreement o presented tncljudgc with the alter-
native of cither going alonj with the sentencing agreement or
the f -oseculor would dismisithc charges, nothing to that effect
has been said or implied. Instead, this is a case in which the
Government, in consideration of the appellants' extraordinary
past cooperation, and in oNjer to assure their continued

odimsz: e; t00 SO

cooperati6n, to.protect their lives and to set a positive example
for others who may decide to cooperate, dccipei) that it would
best serve tnt public interest to dismiss the i*cictments against
the appellantk Neither this court on app c/ nor the triafcourl
may properly heassess the prosecutor’s evaluation of the public
interest. As lon\ as it is not apparent mat thL prosecutor was
motivated by considerations clearly cgmtrary to the public in-
terest, his motioirymust be granted, Y* «

The district court appears to havo/placed the ourdcn on the
prosecutor to show that dismissal i/self would be in the public
interest. The lancuagV of this cousin Cow an and the Supreme
Court in Rinaldi males it clea/ that the motion should be
granted unless the trial court mas an affirmative reason to
believe that the dismrSsal motion was motivated by con-
siderations contrary to the pu/lic interest. As the district judge
acknowledged, the prosec\lo/is the first and presumptively the
best judge of where the public interest lies. The trial judge can-
not merely substitute his judgment for that of the prosecutor.

Wc also disagree wiih/\e district judge's notion that the
public interest can never ik served by dismissing an indictment
because of the defendants’ plist cooperation. The decision to
dismiss may be the prosecutor's way of letting future con-
spiracy defendants kneyw of the possible advantages of coopera-
tion with the Government. It nlay very well be crucial to the
prosecutor’s credibility in future cases involving informants
or defendants who/testify in roiurn for lenient treatment.
Moreover, as we have explained\above, the prosecutor was
motivated not only/by a desire to rVward past cooperation but
also by the need ip assure the appallants future cooperation
and to protect ihmr lives. [End TexY

We need not rtyich the issue of whether the judge should have
permitted the defendants to withdraw their guilty pleas. —
Ainsworth, J. | \

Concurrence:lll would be intolcrableVo grar.t the prosecutor
practical powerAo bargain away the trialtourt’s sentencing dis-
cretion in advance, and | recognize !ba\ we come peri'ously
close to doing/so in the very broad dismissal power that wc
recognize for t/ie prosecutor. Any calculated or prcmediated ef-
fort by the ngosccutor to usurp the court’s power must be
brought to ntvhirp. Since | see neither evidence nor finding of
such an effort here, howevt-, | concur, —pee. J.

Dissent: The district judge expressly fount) that the govern-
ment's motion to dismiss lhe indictments wks “nothing more
than a cam/uflagca attempt to limit the 'sentencing author-
ity rescrvccy to the judge. " This finding i:\ fully supported
by the record. The prosecutor moved to disxniss because he
disagreed fith the sentences that he anticibated the judge
would disj ense. In federal courts, the determination of the
length of a defendant’s sentence is a function rcArved to the dis-
trict judge Thercfore, a dismissal motion inspired bv the dis-
tricl judge s refusal to assess the sentence recommended bv the
prosccutii n is clearly contrary to manifest public interest and
may be d nied to protect the sentencing author ty reserved to
the judge.

Thejud zc, however, should have allowed But! r, Evans, 3nd
Washing: m to withdraw their guiltv pleas. The e three relied
on the pr< setuto's statement that the judge hat agreed to the
recommenped s ntencc. Although the record doc not so clearly
demonstrate ih a the two other defendants relic on this state-
men., the Yiistrict court should reconsider their motions to
withdraw, I\ is unclear whether, in denying the/notions the first
lime, ihe \idgc considered our liberal interpretation of
Fed.R.Crim.JT 32(d) in U.S. v. Presley, 478/2d 163 (1973). —
Rcayley, GarzN”Politz, and Sam D”"ioJ”"son, JJ.

(U.S. * Hamm; CT"'tf“«iu”r--UTuiX’(en hanc), 10/19/81)

r~ MENTAL STATE MADE WITNESS UNAVAILABLE

SO HER PRIOR TESTIMONY COULD BE USED

But rape defendant's second trial war flowed
bv disclosure ofprcstnlence teport. » 120.20
» 300.120

t Prior testimony of an alleged rape victim was properly
admitted at the retrial of her assailant, the T .-tricl of
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Columbia Court of Appeals bolds, under the com-
mon-law ruie pertaining to "unavailable" witnesses. The
victim was jendcred ""unavailable™ for the second trial by
her precarious mental condition, which made it
dangerous for her to testify.

Only a few cases sanctioning this type of unavailability
ha'T been decided. However, the court considers those
decisions sound and calls the trial court’s action in this
case '"a reasonable construction of the witness un-
availability rule.” While not just any “adverse emotional
or psychological effects” will excuse a witness from
testifying, the expert testimony here showed that the risk:
faced by this witness were grave.

Nonetheless tiic ucicmiam s inai was namperea oy
other errors that rcquiie reversal. In particular, the court
stresses a violation of the local counterpart of
~ed.R.Crim.P. 32, which forbids disclosure of the
presenlence report in advance of the verdict of guilt.
Following the defendant’s conviction at his first trial, he
admitted to a probation officer that he had had sexual
relations with two of the complainants; these admissions,
contained in the presentence report, were read to the jury
at the second trial. This amounted io a clear violation of
the rule, the court says, and the error was extremely pre-
judicial. (Warren v. U.S., 10/9/81)

Digest of Opinion: Upon retrial before a jury after a prior
reversal by this court, Davis v. U.S., 367 A2d 1254 (1976),
dcrehdant Wanen was convicted ol' kidnapping whlb armed,
rape while armed, and other offenses. Prior to the second trial,
the motions judge ruled admissible the prior testimony of
Marilyn Reed, one of the complainants, on the ground that she
w'as “psychologically unavailable.”” Her testimony was
.presented by having a secretary from the U.S. Attorney's office
play the complainant's role. The prosecutor read the questions
asked at the first trial and the secretary responded by reading
Reed's answers. ~’

The prosecutor’s principal argument at trial was the incon-
sistency between Warren’s denial at the first trial of any
knowledge of the complaining witnesses and his admission, in a
presenlence report, to sexual relations with two of the women,
whom he alleged consented to those relations. In his defense,
Warren argued only the likelihood of misidentificntion.

Warren arcues thai Reed was not "unavailable” within the
meaning ofthe common law of hisjurisdiction pertaining to ad-
mission of prior recorded testimony. See Henson v. U.S., 399
A2d 16, 19 (DC 1979). He argues first that admissibility of her
testimony is governed by D.C. Code 814.303. However, that
provision treats only the admissibility of former testimony of
parties, not of former non-pariy witnesses.

He also argues that even under a common-law test, the in-
troduction o f the testimony was improper. While we arc not
bound by any statutory limitations, constitutional limitations
hare been set in Ohio v. Roberts, 448 U.S. 56, 27 CrL 3234
(1980). The constitutional question appears to be at what point,
if any, it is < mngcr reasonable to require the government to
produce wit! ses at the risk of their psychological health. We
need not resolve this question here, but pose it to underscore the
inherent flexibility °nd ambiguity of the constitutional stanuard
and to set the outer boundaries of our task of common-law in-
terpretation.

Professor McCormick lists nine r .ionized categories of
witness unavailability but adds that ”ji]n principle probably
anything which constitutes unavailabilty in fact ought to be
considered adequate.’ Tvidcncc, §253, at 609-12 (1972). To our
knowledge, the type ol witness unavailability in issue here has
been expressly sanctioned in only two cases, both of which in-
terpreted the "meaning of medical unavailability under codified
rules of evidence. People v. Gomez, 103 CalP.ntr 80 (CalApp
1972); People v. Lombardi, 33? NYS2d 749 (AppDiv 1972),
affd 303 N£2d '05 (1973). In both cases the prior testimony of
rape victims was admitted.
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The trial judge’s .reference to these interpretations of out-
of-state statutes w-as z proper means of obtaining guidance in
formulating our common law. It is also useful to note
Fed.R.Ev. 804(a)(4)' and the corresponding Uniform Rule of
Evidence, which provide that a declarant is unavailable if he “is
unable to be present oi to testify at the hearing because of
death, or then existing physical it mental illness or infirmity."
The mcntai intirmitv part of this definition was applied in U.S
v. Benfield. 593 F2d"815.25 CrL 2026 (CA8 1979). There a psy-
chiatrist’s testimony led the lower court to allow the witness to
testify at ,» videotaped deposition a\ which defendant’s counsel
but not delendant would be present. The appellate court did not
object to the finding of unavailability,, but reversed on the basis
of reliability. _ _

[Texid'In ruling as he did. ChiefJudge Green cautiously ex-
tended the traditinnpl «r v.-fti'T" tthavailability to iu-
dude psychological unavailability o f lhe. type demonstrated in*-
the case ofjMarilyn Reed, butto exclude"the lesser degree of
psychological infirmity demomstrtaed by Linda Jenkins. After
evaluating the testimony "of two psychiatrists, one of whom hr.
personally appointed to obtain an independent, second opinion,
he excused Reed from testifying because the experts agreed that
she “would undergo far greater mental anguish thanriormally-
accompanies court appearances of the; victims of rapes (and
presumably'other such crimes as "kidnapping, terrorism, and
hijacking) and that her appearance in court.. . would be likely
to lead to severe psychosis, even possible suicide," [End Text]

The evidence supports this finding. Dr. Yoehelson testified
that Reed suffered from a severe mixed psycl oneurosis with
particular emphasis on depressive mood, phobic reaction and
anxiety. He found that the depth of her depression had reached
suicidal levels and that sucidal tendcncicr v.cre sti)’present. The
trauma of another court appearance, he said, would most likely
shatter her fragile adaptation to society, possibly le. ding to per-
manent psychological injury. The court also appointed an in-
dependent psychiatrist who substantially agreed with Dr.
Yochclson’s assessment of the severity of the injury vhat would
befall Reed were she forced to relive the events of her rape
through another court appearance.

|7cas; The ruling below was not only supported bv the
evidence, but was also a reasonable construction of the witness
unavailability ruin. "Yevlo not intend to sanction a new caieBory
of medical unava.lability in all case: where witnesses are likely
to suffer adverse emotional or psychological effects as a result
of testifying against their assailants. But in the extreme cir-
cumstances presented here, v.e agree that the grave risks to the
witness’ psychological health justify excusing her live in-court
testimony. The expert testimony relating To Reed's mental
health established mat there was both a high likelihood of tv:m-
porary psychological injury, perhaps even psychosis, and a
possibility of permanent psychological injury, We also arc per-
suaded of the correctness of the trial court's ruling because of
the experts’ agreement on the comparativ e severity of this vic-
tim's probable reaction to testifying again. * « m (WJe think
that the following matters arc rcievani to ihe question of psy.
chological unavailability: (1) the probability of psychological
injury as a result of testifying, (2) the degree or anticipated in-
jury, (3) the expected duration of the injury, and (4) whether the
expected psychological injury is substantially greater than Ihe
reaction of the average victim of a rape, kidnapping or terrorist
act, Just as in the case of physical infirmity, it is difficult to
state the precise quantum of evidence required to meet the stan-
dard of unavailability. The factors should be weighed in the
context of each other, as well as in the context of the nature of
the crime and the pre-existing psychological history of the
witness.) |End Text]

Warren also complains of the fact that the jury was permitted
to hear statements made b\ him to a probation officer. The
statements were contained in a presenlence report prepared
afier the first trial and essentially read to the jury by the proba-
tion officer,

|Tc.r/] Superior Ct. Cr. R. 32(b)(1) states in relevant part,
that a presentence report "shall net be submitted to the court or
its contents disclosed to anyone unless the defendant has plead-
ed guilty, or nolo contendere, or has been fojr.d guiltv .. Our
reversal of appellant's conv ictions from the first"iriil'cffieclively
meant that he had not yet been found guilty at the time Officer
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Swepson gave his testimony before the jury at the second trial.
Resort to the presenter.ee .report was therefore impermissible
unde- Rule 32(b)(1), a restriction which evidently was not con-
sidered by the trial court. [End Text]

In Gregg v. U.S., 394 U.S.4S9 (1969). which interpreted our
rule’s federal counterpart, the Court said it was clear that the
presentencc report "must not. under any circumstances, be
'submitted to the court's before the defendant pleads guilty or is
convicted. Submission of the report to the court before that
point constitutes an error of the clearest kind."

[7e.tr] In appellant's case, "error of the clearest kind” has
been committed. Statements by appellant in the presentence
report were not only heard by the trial judge, but also by the
jury. The fact that the report was prepared alter the jury’s ver-
dict in the first trial is of no import, since that verdict was
nullific] zz to nppc!lcrit. The report contolood information
elicited from the appellant concerning the same case for which
he was later separately retried. The very nature of a presentence
report is directly in conflict with the adversary nature of a trial.
Information, quite often prejudicial, is obtained and used in
making discretionary decisions about sentencing. The reports
are informal documents, Information in them can be based on
hearsay or pertain to separate matters having no relation to the
crime with which defendant has been charged. Counsel is not
present during the interview upon which the report is based. It
would be the essence of unfairness to use such information as
evidence against the appellant.

The purpose of the sentencing report is to aid in the senten-
cing process. "The primary objective of the presentence report
is to focus light on the character and personality of the defen-
dant and to discover those factors that underlie commission of
the offense and defendant’s conduct in general." Note,
Presentencc Reports, 53 GEO. LJ. 451, 455-56 (1970). This in-
formation is essential in making a discretionary decision of
sentencing. Allowance of this information as evidence of defen-
dant’s guilt would have a chilling effect on the interview.

The evidentiary error committed with respect to allowance of
Probation Officer Swepson's testimony must be characterized
as highly prejudicial since the sole defense at trial was the un-
reliability of the complainant's identifications and, implicitly,
the lack of connection between appellant and the crimes. The
probation ripurt testimony directly conflicted with this theory
since it contained admissions by the defendant directly im-
plicating him in two of the offenses. Swepson’s testimony effec-
tively removed the issue of identification from t;ie case and left
appellant with no credible theory of defense, unless jury could
be convinced that appellant's statements to the probation of-
ficer were fabricated in hopes of a lenient sentence. This latter
theory was unsuccessfully argued to the jury by defense counsel
in closing. [End Text]

[In a section of the opinion not divested herein, the court also
finds error in the admission of prior consistent hcaisay
statements. —ed.]

The cumulative impact of the errors noted in this case sub-
stantially influenced tne jury's verdict. Accordingly, a new trial
is necessary . —Kelly, J.

(Warren r. U.S.: DC CtApp, 10/9/81)

ERRORS IN ISHOOSINGf GEORGIA FEDERAL
GRAND JU?HES HEI/D INSUBSTANTIAL

Statutory violatibgs iJtcovered by defendants
are not serious enotfeh to require dismissal
»50.10

Over a period of seyfcral ye3yq. selection of federal
grand juries in the Nortncrn Distric™of Georgia failed to
comply with the Jury Selection and Service Act, 28 USC
1861 ct scq., the former U.S. Court ofSAppcais for the
Fifth Circuit savs. However, the court gogs r to hold
that none of the violations was “substantial i that a
district court therefore erred in dismissing a notnber of
indictments earlier /his year. Sec U.S. v. Northsidc Real-

oou-mi.ai/s00so

ty Associates, Inc., 510 FSupp 668 [reported sub nom.
U.S. vAAlexander, 29 CrL 2202], The district court’s key
error was to confuse the “random selectjron” required by
the A ct\ith "statistical randomness.’

RatheAthan select the "starting number™ from a drum
filled with cards, as she was required to/do by the district's
Local Plamfor implementing the Act, /he jury clerk chose
numbers from her head or by fiippiag pages of a book.
These methods produced starting nipibers that were not
“random™ in a statistical sense.

Rut the lebislative history of tht Act - xplicitly states
that a jury selection system is sufficiently "random™ if t
prevents impermissible dlscrijoiinaticn against in-
dividuals or groups, the court nbinrs out. No such dis-
crimination his been shown her/, and there is almost no
possibility of gsir.g the clerk’s system for discriminatory
purposes. With similar reasoning, the court declares that
the clerk’s failure to post public notices concerning the
selection of thn starting nunpcrs was not a substantial

violation of the\Act.
Because of misinterpretations of ihe Local Plan, the

clerk and her asAstants erroneously excused, exempted,
or disqualified about 500 persons, out of the some 30,000
qualified jurors. Tnis number was insignificant in a quan-
titative sense, the gpurt says; moreover, the errors did not
introduce forbidden subjectivity into the selection
process. For the same reasons, the court finds no sub-
stantial violation ofithe Act in the erroneous granting of
some 200 permanent ex/usals from jury service (U.S. v.
Bearden, 10/19/81))

Digest of Opinion: th'c government appeals from the dis-
missal of five of the indictments: those charging antitrust
violations by the “real eitate" and "garbage case" defendants,
and three charging indiNidual defendants with various federal
crimes.

Thc Act seeks to enstirt that potential grand and petitjurors
arc selected at randonl ffom a representative cross section of
the community and that til qualified citizens have the oppor-
tunily to be considc/ed lor service. It prescribes a general
procedural scheme bi/t provides that the details arc to be work-
ed ou* m the Local /Plan adopted by each district. The Plan
adop iy the Nortl/ern District of Georgia uses voter registra-
tion l.us to create ii master wheel computer tape. Qualified
wheels are created/for cacti of the district's four divisions,
questionnaires for/this punose are mailed out and, when
reiurncd, arc screelicd by th: clerk’s office.

To select a pan/l, an "inc einent” or "quotient” number is
calculated by divdling the nimbcr of qualified jurors by the
number needed. Tiie clerk the I selects a “starting number”; the
first juror sclecteu is the one i hose plate on the qualified wheel
corresponds to the starting nimbcr. Thereafter the computer
selects each qualified juror w osc position falls one increment
number farther uown the list. 1 hose selected have an opportuni-
ty to seek excu/al on the has s of harship or inconvenience.

The Act’s timeliness rcquir:ment, ®867(a), requires that a
motion to dismiss, plus a swern affidavit, be filea before voir
dire begins, or within seven da s after the defendant discovered
or could hav* discovered, b the exercise of diligence, the
grounds for tne motion, wT 'cl ever is earlier. This requirement
is to be slric/ly construed. The real estate defendants’ challenges
to the select/on of the starting number and the failure to post
notices do not appear to have been timely filed. A timely mo-
tion they Hied did assert that tl ere were not enough cards in the
drum; but/his is not sufficient to cause the violations they un-
covered layer to relate back to the original motion. Nor does it
a;.pcar th/t they exercised dilij ence in investigating and inquir-
ing abouj the selection of star mg numbers and the posting of
notices. JHowever, it may be that they were misled or that infor-
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ily, but placed certificate made out to plaintiff
in compartment to which only he had acce”,
there was insufficient evidence of donative
intent and no inter vivos gift had taken place.
Chase v Blackstone Distributing Co. (RI) 294
A2d 392.

[b] Delivery to third person in donee’s
behalf.

While generally, delivery to donor’s agent is
not deemed absolute 6ince he holds property
for donor subject to recall, it is otherwise
where delivery is to third person as agent or
trustee for benefit of donee, as where donor
caused stock to be sent to issuing company for
transfer on its records to stockholder’s son,
since stockholder did not intend to retain title
in himself nor cause stock to be held subject
to his right of recall and he must be deemed
to have constituted company agent or trustee
for son’s benefit. Kintzingor v Millin (lowa)
117 NwW2d G8 (citing annotation).

§8. Formnl instrument of gift, genernlly,
p, 1421.

[b] Other formal instruments. n

Requirements of gift causa mortis were met
where decedents asked justice of the pence to
arrange for donee to have automobile and the
executed assignment thereof in presence of
justice, although decedent did not put donee’s
name on assignment. Re Ream’ Estate, 413
Pn 489, 198 A2d 556.

89. Inform al instrument, p. 1422.

Donor's delivery of deposit certificates to
donee's son was sufficient delivery to consti-
tute gift causa mortis where accompanied by
instructions that donor wanted donee to have
funds Icoresented by certificates. Atkins v
Parker, 7 NC App 4-16. 173 SE2d 38.

See Re Ream’ Es.’ate, 413 Pn 489, 198 A2d
556, supra 8 8(b).

tatter requesting transfer of decedent's
bank account if she should orcdcecase her
sister gave no delivery of possession but was
testamentary in character and not a valid gift
causa mortis. Graco v Klein (W Vu) 147 SK2d
288.

48 ALR2d 1436-1455

exclusion of public criminnl

trial.

during

New section* nntl subsections ndilfd:

j 13. Information justifiably withheld

wihii public -lonmin.

48 ALR2d 1436-1455

8§9.3. Reprisal for violation of trial judge's
guidelines.

8 1. Introduction, p. 1437.

Broadcasting, recording, or photographing
court proceedings. 100 ALR2d 1404.

Right of person accused of crime to exclude
public from preliminary hearing or examina-
tion. 31 ALR3d 816.

Validity and construction of state court's
pretrial order precluding publicity or com-
ment about pending case by counsel, parties,
oi witnesses. 33 ALR3d 1041.

Validity and construction of constitution or
statute authorizing exclusion of public in sex
offense cases. 39 ALR3d 852.

Right of accused to have press or other
media representatives excluded from criminal
trial. 49 ALIt3d 1007.

Propriety of exclusion of pre-s or other
media representatives from civil trial. 79
ALR3d 401.

Right of press, in criminal proceeding, to
have nccess to exhibits, trnnscripts, testimony,
and communications not admitted in evidence
or made part of public record, 39 ALR Fed
871.

1 Am Jur Trials 303, Controlling Trinl Pub-
licity.

For ense dealing with exclusion of all per-
sons at time of preliminary hearing, see Mc-
Gonngill v Superior Court of Snn Diego
County, 214 Cul App 2d 192, 29 Cnl Rptr 485.

Petitioner's coitention that he was deuod
public trinl based on fact that there were no
spectators in courtroom (luring trial cannot he
sustained whore there wns no evidence that
public wns in nny way barred. Henderson v
Maxwell, 176 Ohio St 187, 27 Ohio Ops 2d 59,
198 NE2d 456.

82. General rules, p. 1437.
[n] Right to public trinl and permissible

extent of curtailment thereof, as to
accused.
Although exclusion of defendant's infant

daughter wns not violation of right to public-
trial, exclusion of any portion of pchlic, par-
ticularly member of'dnfend.mt’a family, with-
out just cause is improper. 1).S. v Garland
(CA2 MY) 364 F2d 487 (exclusion held nonpre-
judicial), cert den 385 US 978, 17 I. Ed 2d
440, 87 S Ct 521.

Court would not hold that defendant bail
been denied public trial where judge, after
motion by defendant, staled lit tt persona who
were not witnesses, members of jury. > oii-
ceis ol uiui't. "me gaiag 1.*ve to
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where court reporter'3 transcript had no nota-
tion that any onlookers left courtroom, and
there no showing that public construed
language used by judge as requiring tnem w
leave or that public d’d leave. W<i?hburn v
State (Ala App) 150 So 2d 398.

Trial court could exercise its jurisdiction
and limit number of spectators ut rape prose-
cution trial in response to request of defen-
dant, but fact that court did not give defen-
dant secret trial as he requested violated no
recognized right of defendant. State v White,
97 Ariz 196. 398 P2d 903.

A report recommending the adoption of a
rule permitting taking of photographs or
broadcasting by radio or television from court-
room, in discretion of trial judge, with the
proviso that no witness or juror in attendance
under subpoena or order of court should be
photographed or have testimony broadcast
over express objection, and also requiring that
permission so photograph or broadcast be first
obtained from trial judge, wus approved and
adopted. Re Hearings Cor.cerning Canon 35
(Cod) 296 P2d 465.

Fight to public trial, whether guaranteed
by constitution or statute, in substantial, and
provisions arc mandatory. State v Schmit
(Minn) 139 NW2d 800 (citing annotation).

(@1 Right to public triul and permissible
extent of curtailment thereof, as to
public generally.

Press and public generally have right of
udmission to courts-martial, ut leust whore no
Issue of national security is involved. U.S. v
Drown, 7 USCMA 251,22 CMR 41.

Right is that of accused and not of general
public. Geise v U.S, (CAl) Alaska) 265 F2d
659, supra, §4,

Guilty plea must bo mudo in public; consti-
tution forbids exclusion of public from trial,
except in cases of rape or assault to rape, and
every presumption is indulged that trial was
had in open court. Woodard v State (Ala) 171
So 2d 462.

Trial court erred in excluding press and
public from voir dire examination of jurors
based on request made by defense counsel to
uvoid adverse publicity for defendant; it
woual require unusual circumstances for
right oi public to ascertain whether ollicinls
wore properly currying out duties in responsi-
bly and capably administering justice to be
held subordinate to contention of a defendant
that lie would be prejudiced by public trial.
Commercial Printing Co. v Lee (1977, Ark)
553 Swad 270.

See Oxnard Publishing Co. v Superior Court

596
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of Ventura County (CaJ App) 68 Ced Rptr 83,
infra 83, hear gr by sup ct, app dismd.

Trial courts ere vested with narrow discre-
tion to clooc limited phases of criminal trial
to public, and trial court’s ruling that it could
not constitutionally exclude press was techni-
cally incorrect, but court's refusal to exercise
its discretion was not prejudicial. People v
Conley, 268 Cal App 2d —, 73 Cal Rptr 673.

In proceeding involving motion to suppress
evidence in criminal case, trial judge erred in
failing to exercise discretion by denying de-
fense request that court place several news
reporters under oath as witnesses in case,
without slightest showing that individuals in-
volved where likely to be witnesses in pro-
ceedings, and exclude them from courtroom
under rule authorizing sequestration of wit-
nesses. Gore Newspapers Co. v Reasheck
(1978, Fla App D4) 363 So 2d 609.

[d] Application of Sixth and Fourteenth
Amendments.

A much publicized financier tried before u
state court in criminnl proceedings of great
notoriety wns denied due process of law by
televising und broadcasting of such proceed-
ings over his objection. The purpose of Sixth
Amendment's requirement of public trial is to
guaruntee that accused w>li be fairly dealt
with and not unjustly condemned, and though
maximum freedom must be allowed the press
in carrying out its important function in a
democratic society of informing the public, its
exercise must necessarily be subject to main-
tenance of nbsolute fairness in judicial proc-
ess. Estes v Texas, 381 US 532, 14 L Ed 2d
543,86 S Ct 1628.

It violates the Sixth Amendment for federal
courts to allow criminnl trials to bo televised
to public at large. To Hutisfy constitutional
requirement that trials be public it is not
necessary to provide facilities Inrgo enough
for ah who might liko to attend particular
triul, oi to permit observers to act as they
please in courtroom. Estes v Toxna, 381 US
532, 14 L Ed 2d 543, 85 S Ct 1628 (separate
opinion of 3 justices),

A hearing which is held as part of u trial
and after thi' jury has been sequestered falls
within tho c>nstitutional guaranty and must
be conducted us u public trial. U. S. ex rel,
Dennett v fiundlo (CA3 Pa) 419 F2d 599.

Exclusion of public from courtroom during
portion of contempt proceeding against recal-
citrant grand jury witness did not violate his
Sixth Amendment right to public trial. Re Di
Bella (CA2 NY) 518 F2d 955.

See United States ox nil. Smallwood v La
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Valle (DC NY) 377 F Supp 1148 (citing anno-
tation), infra 85. anti without op tCA2 NY)
508 F2d 837, cert den 421 US 920, 43 L Ed 2d
788, 95S a 1586.

Exclusion of all but near relatives of the
parties, the press, and court officials during
rape prosecution, was denial of constitutional
right to public trial. Thompson v People
(Colo) 399 P2d 776.

Scope of constitutional term "public trial”
does not encompass conference between court
and counsel in chambers respecting argu-
ments and ruling on motion for acquittal.
State v Pullen (Me) 266 A2d 222.

Exclusion of individual who resembled de-
fendant during testimony of witnesses making
in-court identification of defendant did not
violate defendnnt'6 right to public trial under
Sixth  Amendment. Young v State (1977,
Miss) 352 So 2d 815.

See Price v State (Tex Crim) 496 S\vV2d 103,
infra 88 (citing annotation).

See Jones v Peyton, 208 Va 378, 158 SE2d
179, infra §9 (citing annotation).

83. In general, p. 1442.

Public was properly excluded from that
portion of contempt proceeding which in-
volved reading of grand jury record, and
where no objection was made to failure to
reopen proceedings thereafter, right to public
trial wus waived and summary conviction of
contempt in presence of coun wwts proper.
Levine v U.S. 362 US 610, 4 L Ed 2d 989, 80
S Ct 1038, reh den 363 US 858, 4 1, Ed 2d
1739, 80 S Ct 1605.

In proceeding by manufacturer to enjoin
corporation from disclosing lrude secrets dur-
ing criminal contempt proceeding aris.ng out
of corporation's alleged violation of prior con-
sent decree in antitrust case, trial judge could
properly impose limited in aimor/i procedures
for taking of testimony relating (o trade se-
crets, without violuting corporation’s right to
public trial, ifjudge should find that manufac-
turer were likely to suffer irreparable injury
and that protection of its secrets could be
uchieved with minimal disruption of criminal
proceedings. Stamienrbon, N.V. v American
Cyunnmid Co. (CA2 NY) 506 F2d 532,

See U.S. ex rel. Uruno v llerold (DC NY)
271 F Supp 491. infra §8.

Order excluding general public from m|>o
trial but allowing defendant, counsel, officers,
members of press, bur, defendant's pastor and
members of his family to remain, was proper
in view of constitutional provision authorizing
exclusion of all persons not necessary to ron-

duct of trial. Reeves v State, 264 Ala 476, 88
So 2d 561, cert gr 352 US 966, 1 L Ed 20 321,
77 S Ct 373.

No denial of right of public trial resulted in
prosecution for assault of peace officer since
court had discretion to permit prosecution to
subpoena most of one defendant's family and
then have them excluded under rule of se-
questration. Hill v State (Ala App) 339 So 2d
601, cert den (Ala) 339 So 2d 610.

Defendant charged with homicide was not
entitled to have reporters excluded from pre-
liminary hearing on claim that their presence
would result in harmful and prejudicial pub-
licity which would endanger his right to fair
trial, where he did not claim that evidence
which would be inadmissible at trial would be
introduced at hearing. Phoenix Newspapers,
Inc. vJennings 10/.j*iz 557, 490 ?2d 563.

Trial court has discretion to close portions
of trial to public, even without consent of
accused, when there is good cause based upon
justice or protection of parties. People v Cash,
52 Cal 2d 841, 345 P2d 462.

Exclusion of public at trial is discretionary
with trial court. Pcopie-v King. 199 Cal App
2d 333, 18 Cal Rptr 624 (robbery prosecution).

Where murder trial did not fall within any
statutory exceptions to requirement of public
trial nor within any of usual common-luw
exceptions nor within those exceptions recog-
nized under state case law, and absent show-
ing of extraordinary circumstances that might
create necessity for cosed proceedings, such
as record containing racial, religious, civil
rignU, or sexual overtones, neither refusal of
defendant's girl friend lo testify ngninBt him
nor question of validity of conduct of lineup
and whether witnesses present at lineup
should be permitted to testify were subjects
likely to generate prejudice against defendant
such as to justify sacrifice of public trial.
Oxnard Publishing Co. v Superior Court of
Ventura County (Cnl Appi 68 Cal Rptr 83,
hear gr by Sup Ct, app dismd.

Defendant could not complain of exclusion
of certain friends and relntivus from court-
room, where defendant had requested that
state’s witnesses bo excluded, since trial court
was merely muking order evenhnnded by ap-
plying it lo both sides. State v Dillon, 93
Idaho 698, 471 P2d 553, cert den 401 US 942,
28 L Ed 2d 223, 91 S Ct 947.

Bailiffs exclusion of two local attorneys
from courtroom during voir dire did not rise
to level of constitutional violation where ex-
clusion wus inadvertent, resulting from mis-
understanding between judge and sheriffs
department concerning searching of s”cvia-
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tors fur weapons, and where record did not
indicate tha“ anyone other than two attorneys
were excluded from proceedings. York v State
(1978, Ind App) 380 NE2d 1255.

Refusal by trial judge to prohibit children
of deceased from being present in court room
durir.g closing arguments and instructions in
murder trial was not error where prejudicial
effect of their presence in court room was not
shown to outweigh their right to be in attend-
ance at trial. State v Tovlor (La) 336 So 2d
855.

Order excluding all spectators except mem-
bers of bar and press, over defendant's objec-
tion, on sole ground of obscene nature of
offense charged and anticipated testimony,
exceeded court's power and was violation of
defendant's right to public trial guaranteed
by state constitution. State v Schmit (Minn)
139 N\V2d 800 (citing annotation).

Trial court should permit hearing of mo-
tions for ball and severance in chambers
where defentanls would be more protected
from prejudice due to publicity. State v Jack-
son. 43 NJ 148, 203 A2d 1.

No abuse of discretion lay in court’s refusal
to permit private hearing on assault charge.
State v Velasquez, 76 NM -19, 412 P2d 4

Even though two spectators were wrong-
fully excluded from courtroom during testi-
mony by witness for prosecution after witness
had complained that spectators were harass-
ing him, defendants were not prejudiced by
action where there was no tiaim that specta-
tors were assisting defendants or counsel nt
trial or that incident was used against defen-
dants during triul and where other members
of public were permitted to he present. People
v Hargrove <1977) 60 App Div 2d 636, -10(1
NYS2d 184

In t. sensational kidnapping and murder
case in which defendant moved for change of
venue, for suppression of evidence, and to bar
public and press from hearing on motion to
suppress, trial court should have overruled
motion to exclude public nnd press from hear-
ing since such exclusion would abridge free-
dom of press; if, because of publicity genera-
ted by hearing, it appeared that defendant
could not get fuir trial, then motion for
change of venue could be granted. Stnte ex
rel. Dnvton Newspapers, Inc. v Phillips, 46
Otiio SI 2d 457, 75 Ohio Ops 2d 511, 351
NE2d 127.

Ultimate determination of whether to ex-
clude spectators, as well as determination of
scope nnd duration of exclusion order, Is left
to sound discretion of trial court which prop-
erly cleured courtroom of all except reporters
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and law students in murder prosecution dur-
ing testimony of 14-year-old witness to double
killing who was suffering emotional trauma.
Commonwealth v Knight (Pa) 364 A2d 902
(citing annotation).

Exclusion from courtroom of spectators
against whom were pending charges resulti-g
from same facts as caused indictment of de-
fendant was proper exercise of judicial discre-
tion. State v Mancini (RI) 274 A2d 742.

Proceeding in juvenile court was not criroi-
nal proceeding and court was authorized to
exclude public. Re Lewis, 51 Wash 2d 193,
316 P2d 907.

84. Character of the charge or evidence,
p. 1445,

Also recognizing that youthful spectators
may be excluded;

U.S.-U.S. v Brown, 7 USCMA 251. 22
CMR 41.

Ind.—Marshall v State, 254 Ind 156, 258
NE2d 628 (citing annotation), reh den (Ind)
261 NE2d 566.

Minn.-State v Schmit (Minn) 139 N\Vad
800 (citing annotation; dicta).

Pa.—Commonweulth v Knight (Pn) 364 A2d
902 (citing nnnolntion).

Oenernl order excluding public from court-
martial involving testimony as to obscenity
wns improper, nlthough accused was given
permission to have anyone he wonted lu.niit-
ted. U.S. v Brown, 7 USCMA 251, 22 CMR
41.

Exclusion of general public from statutory
rnpo trial in  which prosecuting witness was
only 8 years old and other young witnesses
were to be called wns justified in triul court’s
discretion in view of age and difficulty of
obtaining testimony from children before
large audience. Geise v U. S. (CA9 Alaska) 262
F2d 151, reh den 265 F2d 659.

Some persons may properly be excluded
from rape prosecution and accused making no
request for revocation of exclusion order ufter
minor witness had testified waived right to
object thereto, Geise v U, S. (CA9 Alaska) 265
F2d 659.

In prosecution for possessing obscene pic-
tures with intent to exhibt them, it was
proper to exclude all members of public ex-
cept newspaper reporters when alleged ob-
scene film was shown in court. Lancaster v
U.S. (App DC) 293 F2d 519.

Closing of courtroom to spectntors during
testimony of rapt victim is a frequent and
accepted practice when lurid details of crime
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must, be related by a young lady. Harris v
Stephens tCA8 Ark) 361 F2d 888, cert den 386
US 964, 16 L Ed 2d 113, 87 S Ct 1040

quest that his mother be excluded from court-
room during his testimony was reasonable in
view of court’s opinion that her continued
presence would hinder ascertainment of
truth, and such exclusion did not deny defen-
dant his right to public trial. U. S. ex rel
Laws v Yeager (CA3 NJ) 448 F2d 74, cert den
405 US 976, 31 L Ed 2d 251, 92 S Ct 1201.

Barring public from entire hearing ca mo-
tion to suppress evidence of possession of
heroin and cocaine which was seized by fed-
eral hijack prevention officials at boarding
gate was error of constitutional magnitude
where secret hijacker profile criteria evidence
represented minute portion of hearing testi-
mony. United States v Clark (CA2 NY) 475
F2q 240, later app (CA2 NY) 498 F2d 535.

Defendant's failure to object to exclusion
order during retrial did not constitute waiver
where state's highest court had sustained sim-
ilar exxlusion order during first trial; how-
ever, defendunt was not denied right to public
trial by judge’s order excluding members of
public excepting prosecutrix' relatives, defen-
dant's relatives and clergyman, ell persons
necessary to conduct of trial, other attorneys,
and press, where courtroom was at least,
three-fourths full, transcript of trial became
public record, news media were admitted, and
published reports of trial were lengthy and
complete. Aaron v Capps (CA5 Ala) 507 F2d
685, cert den 423 US 878, -16 L Ed 2d 112, 96
S Ct 153.

Exclusion of public during testimony of
undercover narcotics agents was within
court's discretion and was justified by state's
interest in preserving confidentiality where
defendant did not indicate any particular per-
son he wished to be present. United States ex
rel. Llovd v Vincent (CA2 NY) 520 F2d 1272,
cert den 423 US 937, 46 L Ed 2d 269, 96 S Ct
296.

In prosecution for rape, defendant was not
prejudiced by exclusion of public during testi-
mony of victim to protect her personal dignity
where court stated that anyone who wished to
remain could give name and reason for stay-
ing and where it was made clear that mem-
bers of press were welcome. United States ex
rel. Latimore v Sielaff (1977. CA7 111) 561 F2d
691, cert den (US) 55 L Ed 2d 782, 98 S Ct
120u.

Exclusion of public from suppression hear-
ing during time that evidence was presented
on "profile" used to detect possible hijackers
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was proper in view of fact that publicity of
characteristics involved would seriously un-
dermlne effectiveness of hijacking system
oo - T T WO Ly L,
ALR Fed 252.

In rape prosecution, court, under constitu-
tional provision, could properly exdude from
courtroom all persons except defendant, mem-
bers of his family, and officials. Apron v State
(Ala) 122 So 2d 360.

Constitutional provision authorizing exclu-
sion of public in prosecution for rape and
assault with intent to ravish did not extend to
trial of charge of carnal knowledge of girl
under 12. Lang v State (Ala) 122 So 2d 533.

Under constitutional provision that in all
prosecutions for rape and assault with intent
to ravish, court may in its discretion exclude
from courtroom all persons except such as
may he necessary in conduct of trial, trial
court properly ordered courtroom cleared ex-
cept for attorneys, court officials, newspape.-s,
parents of defendant, and husband of prosecu-
trix. Er Parte Rudolph, 276 Ala 392, 162 So
3d 486.

Order excluding all persons under age 18
f-om trial on charge of indecent molestation
of child was improper even if exclusion of
children of "tender" years may have been
proper. Reynolds v State (Ala App) 126 So 2d
497.

Under court rule which provided that pub-
lic :ould be excluded if .an open proceed-
ing presents a clear and present danger,”
trinl court erred in excluding the press from
prosecution for rape nnd lewd and lascivious
conduct where, although testimony which
woulc' have been elicited may have been em-
bnrrmsing to witr'-sses, there was very little
pretriil publicity in case; on other hand, trinl
court was within discretion to exclude public
since, inter alia, trial would appeal to the
morbid and prurient. Citizen Publishing Co. v
Buchanan, 22 Ariz App 521, 528 P2d 1280.

Defendant in prosecution for murder was
not dented public trial by exclusion from
court of all persons except court personnel,
press, und members of family of defendant,
victim, and witness, during eyewitness testi-
mony by wife of victim, where, from character
of charge nnd nature of evidence, public mo-
rality would be injuriously affected. Douglas v
State (Fla) 326 So 2d 18, cert den 429 US 871,
50 L Ed 2d 151,97 S Ct 185.

Defendant in prosecution ior rupe was not
denied public trial where court excluded pub-
lic during testimony of prosecutrix. Bivins v
State (Fla App D4) 313 So 2d "
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PAfftrifirt! ir, rap? prosecution wnc not Ho-
nied public trial by exclusion of persons other
than those with "specific interest” from court
during testimony of complaining witness. Peo-
ple v Latimore. 33 111 Ape 3d 812, 342 NE2d
209.

Where defendant asserted that trial court
erred in overruling his motion to exclude a
gToup of high school students from trial be-
cause deceased victim was high school student
16 years of age, and presence of other high
school students in courtroom could prejudice
and inflame jury, it was held that while it is
true that court may be cleared to prevent
interference with or obstruction of due admin-
istration of justice, there was no evidence
establishing that these high school students
were guilty of any misconduct or attempt to
influence jury, and refusal of court to exclude
students was not abuse of discretion. De Boor
v State (Ind) 182 NE2d 250.

Statute providing that general public
should be excluded from all cases involving
children did not apply to hearings in "adult
branch" of juvenile court in actions against
adults for contributing to delinquency of mi-
nors. .Johnson v Simpson (Kv) 433 SW2d 644.

Exclusion of mother, brother, sister, and
friend of the defendant from trial violated
defendant's constitutional right to public
trial. Commonwealth v Marshall (Mass) 253
NE2d 333 iciting unnotationi.

Exclusion of adult spectators, except rela-
tives and members of the bar and press, solely
on grounds of obscene nature of crime isod-
otnvl and anticipated testimony, violated de-
fendant's constitutional right to public trial
and was impliedly prejudicial. State v Schmit
(Minn) 139 N\V2d 800 iciting annotation).

Locking of courthouse doors for 30 minutes
while motions were being presented to court
to suppress illegally obtained evidence and to
quash illegally obtained declaration did not
violate defendant's right to public trial where
courtroom was not actually clear. Norwood v
Stale (Miss) 259 So 2d 756,

See Riley v State (Nev) 429 P2d 59, infra

Audible order directing sergeant-at-arms to
clear the courtroom of all people except wit-
nesses in prostitution prosecution was error,
where intended to exclude defendant’s friends
and executed to exclude all except lawyers
and members of the press, and prejudice
would be presumed, even though no objection
was made bv defendant. State v Haskins, 38
NJ Super 250, 118 A2d 707

In prosecution for posses mg and selling
heroin, decision of trial court to exclude pub-
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was not erroneous or unconstitutional. People
v Eason, 40 NY2d 297, 366 NYS2d 673, 353
NE2d 587.

Trial court did not err in excluding public
from courtroom during display to jury of
allegedly obscene film in suit for violation of
obscenitv statute. People v Nicholas, 35 App
Div 2d 18, 312 NYS2d 645.

In prosecution for criminal sale of danger-
ous drug, in absence of unusual circum-
stances, reversible error was committed when
court excluded public during testimony of
undercover officer on ground that he was still
engaged in similar activities in same "general
area." People v Richards, 4S App Div 2d 792,
369 NYS2d 162.

Exclusion of public during testimony of
police officers actively engaged in on-going
drug investigations did not constitute denial
of public trial in prosecution for criminal sale
of controlled substance. People v Daniel, 49
App Div 2d 663. 370 NYS2d 746

Trial court did not abuse discretion by re-
fusing to allow defendant's father to remain
in courtroom during testimony of-ui derre-Wf—
officer. People v Gillespie tllI'7. 5- App Div
2d 693. 396 NYS2d 890

In prosecution for possession of sale of con-
trolled substance, 'rial court committed re-
versible error in summarily closing courtroom
during testimony of undercover j«jlice officer
on request of district attorney where greater
part of lengthy trial wns held in private and
request for hearing out of presence of jury-
had been made. People v Bovd il977) 59 App
Div 2d 558, 397 NYS20 150. '

In triul for multiple felonies including, in-
ter alia, rape, defendant was not denied puls
lie trial by district attorney's seeking to exlc-
ude visiting group of high school students
from courtroon prior to victim's testimony of
sordid details of sexual assuult where, pursu-
ant to prosecutor's request, trial judge in-
formed students' teacher of situation where-
upon she voluntarily removed her class from
court room. Commonwealth v Hodge (197"
Pn Super) 369 A2d 815.

See Price v State (Tex Crirtil 496 S\vV2d 103,
infra § 8 (citing annotation).

lj4.3. [New] Information justifiably with-
held from public domain.

Exclusion of public during testimony re-
garding profile used by airline personnel und
United States marshals in detecting potential
hijackers was proper and necessary to perpet-
uate the secrecy of the profile, since its value

might be
thereto w
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might be destroyed if information relating
thereto wore accccctblc to the public at la, gc,
U. S. v Slocum (CA3 NJ) 464 F2d 1180.

In trial for possession of dangerous weapon
by one attempting to board airliner, exclusion
of public and defendant from courtoom during
testimony of ticket agent, which pertained to
confidential hijacking “profile,” constituted
harmful error where substantial amount of
testimony was wholly unrelated to profile.
United States v Ruiz-Estrella (CA2 NY) 481
F2d 723.

Exclusion of general public for relatively
brief period during testimony of undercover
narcotics officer did not infrinjc upon right to
public trial of defendant where public interest
in controlling illegal drug traffic and personal
safety of witness demanded non-disclosure of
officer’s identity. People v Garcia, 51 App Div
2d 329, 381 NYsSad 271.

§5. Disturbance, disorder, etc. p. 1448.

Also recognizing inherent power to preserve
order:

U.S.—U.S. ex rel. Bruno v Herold (CA2
NY) 368 F2d 187. United States v Akers (CA9
Or) 542 F2d 770.

Ala.—Williams v State, 57 Ala App 158,
326 So 2d 686, cert den 295 Ala 428, 326 So
2d 692.

Moss—Commonwealth v Bohmer
1978 Adv Sheets 316, 372 NE2d 1381.

N.Y.—People v Outcalt, 32 App Div 2d 971,
303 NYS2d 213.

People v Devine,
NYS2d 71.

W ash.—State v Collins, 50 Wash 2d 740,
314 P2d 660 (citing annotation).

Bailiirs refusal to permit persons to enter
or leave courtroom during jury arguments by
counsel was not denial of defendant’s right to
public trial, where condition existed only for
short time und was quickly changed by court
when advised of builifTs action. Snyder v
Coiner (CA4 W Va> 510 F2d 224.

Court’s electing courtroom of public nenr
end of trial over defendant's objections was
reversible error, though court ottered to per-
mit defense attorney to designate persons
necessary for defense to remain, where only
ground was disturbance outside courtroom.
Sirratt v State (Ark) 398 SW2d 63.

See Wilson v Slate (Del Sup) 305 A2d 312,
infra §7.

Except in the case of persons customarily
excluded during a trial, no one may be re-
moved from courtroom unless he is orderly or

(Mass!

80 Misc 2d 641, 364
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by overt acts attempts to influence jury or
ullicr nisc iin«ifeies with orderly functioning
of courts. State v Hashimoto (Hawaii' 389
P2d 146.

Defendant's right to a public trial was vio-
lated when the trial justice excluded from the
courtroom anybody connected in any way
with the defendant's case. People v Outcalt,
32 App Div 2d 971, 303 NYS2d 213.

In prosecution for robbery with firearms,
defendant’s right to public trial was not vio-
lated where acquitted co-defendant and his
wife were requested to leave courtroom dur-
ing closing argument after they began crying.
Elrod v State (Okla Crim) 527 P2d 208.

Order that doors of courtroom be locked
during closing argument of prosecutor so that
jury would not be disturbed, where no actual
prejudice was shown, would not justify rever-
sal. State v Collins, 50 Wash 2d 740, 314 P2d
660 (citing annotation).

§6. Open violence, retaliation against per-
sons testifying, or ihrents thereof, p,
1449,

No denial of right to public trial occurred
where trial judge had good reason to believe
that defendant's family and friends were at-
tempting to intimidate and harass witnesses
and otherwise disrupt proceedings. U.S. ex
rel. Orlando v Fay (CA2 NY) 350 F2d 967.

Where principal witness for state had been
intimidated and was likely to bo further in-
timidated by mere presence of certain persons
so as to stultify orderly court proceedings,
clearing the courtroom was well within
judge’s discretion. U.S. ex rel. Bruno v He-
rold (CA2 NY) 368 F2d 187.

Exclusio:. of spectators many of whom were
hostile to witness, for short period during his
testimony, was not error. U.S. ex rel. Bruno v
Herold (CA2 NY) 408 F2d 125, cert den 397
US 957, 25 L Ed 2d 141, 90 S Ct 947.

See United Stales v Eisner (CA6 Ky) 533
F2d 987, cert den (US) 50 L Ed 2d 286, 97 S
Ct 314, infru 88.

In prosecution of two police officers for
beating and assaulting arrested crime sus-
pects, trial court did not abuse discretion in
excluding three fully uniformed police officers
from courtroom for fenr their presence might
intimidate jury. United States v Rios Ruiz
(1978, CAl Y'uerto Rico) 579 F2d 670.

Sec U.S. ex rel. Bruno v Herold (DC NY)
271 F Supp 491, infra §8.

See United States ex rel. Smallwood " La
Valle (DC NY) 377 F Supp 1148 (citing anno-
tation), infra 88, attd without op (CA2 NY)
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50S F2d 637, cert den 421 US 920, 43 L Ed 2d
788, 95 S Ct 1566.

Court's decision to bar public during testi-
mony of undercover police officer, whose
safety might have been endangered if his
identity had been publicly exposed, was rea-
sonable resolution of conflict between defen-
dant’s interest in public trial nnd state's in-
terest in encouraging complete nnd hones*
testimony under conditions in which wit-
nesses will not feel intimidated or embar-
rassed; defendant waived right to object by
consenting to exclusion of public during testi-
mony of informant. U. S. ex rel. Maisonet v
La Vallee (DC NY) 405 F Supp 925.

Temporary exclusion from court of public
und members of press during testimo"' of two
if state's relatively minor witness/ tring
murder trial was not violation of dc. ant’s
Sixth Amendment right to public trial where
such exclusion was to protect witnesses, who
were found to have sincere fear of reprisals
from testifying, nnd where duration of exclu-
sion was minimal Butler v Smith IDC NY)
416 F Supp 1)51.

In murder prosecution trial court did not
abuse discretion in sealing courtroom during
testimony of two chief prosecution witnesses
where witnesses in question were in fear of
their lives and were reluctant to testify in
courtroom attended by large audience of de-
fendants' friends nnd relatives. Perez v Metz
(197/, SD NY) 459 F Supp 1131

Where only evidence in support of claim-
ant's denial of public trial because several
Negroes were not allowed lo enter the court-
room during trial of Negro defendant wus
that following an objection by defendant's
attorney in this connection the trial judge
stated that he sow no vacant scut und over-
ruled the objection, no error was shown.
Payne v State, 226 Ark 910, 295 Sw2d 312.

See Suite v Poindexter, 231 La 630, 92 So
2d 390. infra, § 8 (citing annotation I

Defendants were not deprived of open trial
when public was excluded only during testi-
mony of witness who feared for his life be-
cause of threats made against him nnd who
would not otherwise testify. People v Hagan,
24 NY2d 395, 300 NYS2d 835, 21H NE2d 588,
cert den 396 US 886, 24 I, Ed 2d 161, 90 S Ct
173.

Where, 11 months after notorious interna-
tional jewel thief was convicted of burglary
and grand larceny, trinl judge, without warn-
ing nnd at request of defense counsel, cleared
courtroom and conducted two-hour closed sen-
tencing hearing, allowing press lo return to
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hear sentence pronounced—15 years proba-
tion. and where sealed record established co-
gent and compelling reasons to support
judge's decision to seal proceedings based on
eminent personal peril to lives and safety of
witnesses, trial court nonetheless erred in
procedure followed by holding secret sentenc-
ing hearing first and only later holding hear-
ing to receive protests from media and me-
dia's demand that record be unsealed; al-
m'ough public's right to be informed contin-
ued beyond trial itself and also applied to
sentencing proceedings, error in instant case
was cured by hearing held to receive protests
from press. Miami Herald Publishing Co. v
State (1978, Fla App D4) 363 So 2d 603.

Exclusion of public during testimony of
undercover agent where witnesses in court-
room were potential targets of futur « investi-
gations, thus posing threat to life of under-
cover agent, was proper and not unconstitu-
tional People v Hinton. 3” NY2d 71, 334
NYS2d 885, 286 NE2d 265 (citing annotation i,
cert den 410 US 911, 35 L Ed 2d 273, 93 s Ct
970

In prosecution for aggravate! buttery trinl
court's temporary exclusion of "sjw-ct;i!>*rs"
(which term apparently did not include mem
hers of press ami bari upon king nihisod
district attorney that next witness was afraid
lo testify in open court for fear of b-»hk
harm, was not abuse of discretion or violation
of defendant's constitutional rights. ljowe v
State 11977i 111 Ga App 433, 233 SE2d 607

Defendant was not deprived of his right to
public trinl in murder prosecution by court's
exclusion of all persons other than parties,
jury, and court personnel during testimony ol
one witness where witness was first deposed
by defense counsel, during which de|.nition
she expressed reluctance or refusal lo answer
questions for fear of defendant's relatives and
friends. Hnckett v Stale (1977. Ind) 360 NE2d
1000 (citing annotation).

Exclusion of public from trial was war-
ranted where undercover police officers were
still operating in general area in which drug
iraffic in question hud taken place, and where
barring of public was necessary for protection
and safety of officers. People v P.ickenbacker,
50 App Div 2d 566, 374 NYS2d 672.

Conviction for possession and sale of con-
trolled substance was reversed where court
had granted prosecutor’s request for clearing
of courtroom during testimony of undercover
officer without holding hearing or making
findings and upon little more than bare nppli
cation and conclusory recital of necessity for
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relief. People v Morales, 53 Aop Div 2d 517,
383 NTS2d 620.

Trial court did not commit prejudicial error
lit piuscvuiiOr, for pcajo3o.cn and selling of
dangerous drug in excluding public during
testimony of undercover agent where disclo-
sure of agent’s identity could have jeopardized
his life. People v Medina 0977) 56 App Div 2d
582, 391 NYS2d 454.

Prosecution in drug case made satisfactory
showing of need to exclude public from court-
room during testimony by undercover police
agent where affidavit disclosed that witness
was assigned to police narcotics section and
was still operating actively in community,
criminals and informants with whom witness
dealt during performance of duties did not
know he was police officer, testifying officer
had been seriously wounded by firearm within
past six months during course of duties, other
narcotic investigations and prosecutions in
which witness had participated in undercover
capacity were still psnding, trial courtroom
was specifically designed for prosecution of
narcotics cases os to muke it likely place for
members of general public "interested" in
such prosecutions to be present, and officer
would have testified in fearful and distracted
manner if general public had not been ex-
cluded during testimony. People v Devine, 80
Misc 2d 6-11, 364 NYS2d 71.

In prosecution against member of revolu-
tionary group for murder, conspiracy, and
assault and battery with i*“.nt to kill, exclu-
sion of members of Black Panthers group and
of co-conspirator's wife on day who), key pros-
ecution witness was scheduled to testify did
not constitute ujnial of defendant's right to
public trial, where key prosecution witness
was wife of another co-conspirator in case and
had given inconsistent statements during var-
ious trial phases regarding knowledge of con-
spiracy, co-conspirator's wife had threatened
witness, and presence of co-conspirator's wife
and of Black Panthers might have caused
witness to change testimony out of fear; mis-
taken exclusion by prosecutor of members of
defendant’s family did not constitute violation
of right to public trial where situation was
immediately cotlooted when brought to atten-
tion of trial court. Commonwealth v Burton,
45!) Pu 550, 330 A2d 833.

Trial judge did rot abuse It's discretion in
excluding public and all spectators from
courtroom while confidential informer was
testifying in nnrcotics prosecution on ground
that witness's public appearance would place
her life in jcopnrdy State v Cieo, 262 SC 373,
204 SE2d 727 .citing annotation).

Case Service
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§7. Overcrowding, p. 1449.

Court properly issued passes to spectators
each day of trial, limiting number to seating
CUpuUCIlV Ol LOUli10Vill* rrhclIC CGUrt V.SC Ili
formed prior to trial of possibility that there
might be disorder in courtroom, and where
court had reason to believe that large number
of people might want to attend ttial and
might create considerable noise and confusion
in building. Wilson v State (Del Sup) 305 A2d
312.

In disorderly conduct prosecution, although
more specific and complete record should
have been made with respect to trial court's
ruling excluding from courtroom group of
similarly chargtd demonstrators, such exclu-
sion was not error where small courtroom
could not accommodate overflow crowd pres-
ent and where such overflowing was due to
presence of such group. People v Pearl, 66
Misc 2d 502, 321 NYS2d 986.

88. Prevention of emotional disturbance
of persons testifying, p. 1450.

Also recognizing right to exclude to prevent
emotional disturbance of witness;

Cul.—Kirstowsky v Superior Court, 143 Cal
App 2d 745, 300 P2d 163 (citing annotation).

Conn.—State v Purvis, 157 Conn 198, 251
A2d 178, cert den 395 UF 92«, 23 L Ed 2d
246, 89 S Ct 1788.

La.—State v Poindexter. 231 La 630, 92 So
2d 390 (citing annotation’

Pa.—Commonwealth v (night (Pa) 364 A2d
902 (c,<: ig annotation)

Commonwealth v itobb, 238 Pa Super 62,
352 A2d 515 (rape victim); Commonwealth v
Hodge (1977, Pa Super) 369 A2d 815.

In covering trials all news media are enti-
tled to same rights as general public, but
defendant on trial for specific crime is enti-
tled to his day in court, no) in stadium, or
citv or nationwide arena Estes v Texas, 381
US 532, 14 L Ed 2d 543, 85 S Ct 1628, supra
§ 2[d|, holding further, in separate opinion of
3 justices, thnt it is common knowledge that
television can work profound changes in be-
havior of people it focuses on.

See Geise v U. S. (CA9 Alaska) 262 F2d 151,
reh den 265 F2d 659, supra § 4.

Trial court did not nbusc discretion in ex-
cluding spectators other than accredited mem-
bers of press during portion of testimony of
one witness where judge asserted that witness
had fear of courtroom and |ier»oas that might
be in it, although better course would have
been for trial judge to hold evidentiary liear-

603



48 ALR2d 1436-1455 ALR2d

ing pric.' to deciding that there was sufficient
reason to exclude spectators. U,, ea States v
Eisner (CA6 Kvj 533 F2d 987. .n cen (US)
50 L Ed 2d 286! 97 S Ct 314

Where evidence failed to show waiver by or
discussion w-ith counsel or defendant prior to
exclusion announcement, court erred in ex-
cluding public though judge was told that
state's witness might not testify since he was
in mortal fear of the "gang ir. the courtroom."
many of whom were members of defendants’
families who "leaned forward and grinned
and grimaced," causing witness to tremble,
turn white, and remain speechless; broad dis-
cretion of covrt in such cases is merely legal
discretion to be exercised as a last resort.
U.S. ex rel iruno v Herold (DC NY 271 F
Supp 491

Defendant in homicide prosecution was not
denied public trial in violation of his Sixth
and Fourteenth Amendment rights, where
trial judge excluded public (six spectators!
from trial during entiri testimony of state’s
principal witness, n 15 or 16-year-old preg-
nant girl, but only during her testimony,
where exclusion order was based partly on
concern for welfare of young expectant
mother and her unborn child and partly for
her own subjective fear of reprisal—whether
reasonable or unreasonable—if she testified in
public. United Slates ex rel. Smallwood v La
Valle (DC NY) 377 F Supn 1148 iciting anno-
tation), add without op (CA2 NY) 508 F2d
637, cert den 421 US 920, 43 L Ed 2d 788, 95
S Ct 1586.

Where witness, a penitentiary inmate, re-
fused to testify unless other penitential\ per-
sonnel were excluded from courtroom, trial
judge erred in denying such exclusion. State v
Poindexter. 231 La 630, 92 So 2d 390 (citing
/innotutioni.

Clearing court of all but 2 reporters prior to
rape victim's testimony when she lost her
composure wns not error where spectators
were readmitted for balance of trial Rilev v
State (Nev) 429 P2d 59.

See People v Devine 81 Misc 2d 641, 304
NYS2d 71, supra tj6.

In rape prosecution defendant was not de-
prived of constitutional rights or fair trial
where judge excluded spectators from court-
room during testimony of victim, although
victim was not of tender years. Price v State
(Tex Crimi 496 SW2d 103 (citing annotation!.

89. Trial or part thereof at other than
regular place or time, p, 1451

Pretrial conference to determine whether
604

defendant is to be represented by counsel is
not part of trial, so that holding of such
conference in chambers, instead of in open
court, does rot deprive defendant of right to
public trial. Haves v U. S. (CAS Mol 296 F2d
657, cer; den 369 US 867, 8 L Ed 2d 85. 82 S
Ct 1033.

Moving to judge's chambers for purpose of
hearing tape recordings, because of bad acous-
tics in courtroom, did not amount to improper
otprivai where defense counsel srreed and
there was no show ng that public was actually
excluded from cht mbers. People v Cash, 52
Cal 2d 841. 345 P2d 462.

Sentencing which took place in room desig-
nated as "lock-up" instead of "courtroom"
was not illegal or unconstitutional where ne-
cessitated by defendant's own conduct and
procedure was suggested by his own counsel.
Szukiewicz v Warden, Maryland Penitentiary,
1 Md App 61, 227 A2d 47 (citing annotation).

Taking jury to small room from which pub-
lic was excluded to permit them to listen to
tape recording admitted in evidence, because
of poor acoustics in court room, wus reversible
error. Bonicclli v State tOkla Criin) 339 P2d
1063,

Defendant was denied right to public trial
as guaranteed by Sixth and Fourteenth
Amendments where robbery trial was held in
chambers behind closed doors, the public did
not have freedom of access to chambers at
time of trial, persons present in chamber*
were attaches of the cojrt and not members
of the public, nnd members of defendant's
family. 1 of whom was ready to testify in his
behalf, waited in courtroom for trial to begin,
unaware that trial was being held Jones v
Peyton, 2t)6 Va 378, 158 SE2d 179 (citing
annotation i

39.3. [New] Reprisal for violation of trial
judge's guidelines.

Trial judr e abused discretion by excluding
press and public from trial as reprisal for
contumacious behavior of press who published
article concerning defendant's alleged under-
world affiliations in violation of judge's guide-
lines, where it wns apparent that closed trial
would not prevent such articles. Oliver v
Pastel, 30 NY2d 171, 331 NYS2d 407 282
NE2d 306,

t 10. Waiver, p. 1452.
Also recognizing waiver:

Minn.—State v Woigold, 281 Minn 73 160
NW2J 577

Ya.—Caudi'.. »
(citing annotat,.-
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112,96 Sit 1"«
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Va.—Caudill v Peyton (Vo) 164 SE2d 674
(citing annotation).

See Geise v U.b. (CA9 Alaska/ 265 Fid C5S,
supra, 84.

In prosecution for conspiracy to transport
obscene films in interstate commerce, any
rights defendants may have had to object to
exclusion of public from courtroom during
showing of films was waived through failure
to object at trial. U.S. v Cappello <CA2 NY)
327 F2d 378.

See Aaron v Capps (CA5 Ala) 507 F2d 685,
supra 84, cert den 423 US 878, 46 L Ed 2d
112, 96 S Ct 153.

See U.S. ex rel. Bruno v Herold (DC NY)
271 F Supp 491, supra 88.

See U.S. ex rel. Maisonet v La Valle (DC
NY) 405 F Supp 925.

Waiver of right to publi trial resulted
where defense attorney stated that court had
discretion to clear courtroom, facts of sex
crime were repulsive, alleged victim was eight
years old, and where no objection was made
‘o clearance. Wright v State (Ala App) 340 So
2d 69, rcva (Alai 340 So 2d 74, on remand
(Ala Appl 340 So 2d 80.

Juvenile is entitled to public trial under
I laskn Constitution, and child therefore may
oten adjudicative hearings in juvenile pro-
ceedings lo any individuals; where child's
choice with respect lo whether to have public
trial may affect his rights, guardian ad litem
may be appointed and court's discretion as to
whether to exclude public exists only with
respect to persons other than those whom the
child wants present. RLR v State (Alaska)
487 R2d 27 (citing annotation),

Waiver may be by failure to object, no
express waiver is necessary. People v Cash, 52
Cal 2d 841, 345 P?.d 462.

Where defendant waived right to public
trial and requested exclusion of public during
testimony as to ubnormnl sexual practices on
ground that because of emotional disturbance
she would he unable to properly present testi-
mony if public were present, trial judge had
discretion to exclude public during her testi-
mony but shoud not have extended exclusion
to entire trial. Kirstowsky v Superior Court,
143 Cnl App 2d 745, 300 P2d 163 (citing
annotation).

Waiver would be assumed where there wns
no showing of objection in record. People v
Blanco (Cnl App) 339 P2d 906 (citing annota-
tion).

Where counsel fos eodefendnnt requested
that courtroom be closed for testimony of a
witness, and defendant's counsel waived the

48 ALR2d 1436-1455

right to public trial for this limited purpose,
defendant's right to public trial was not vio-
lated by failure to reopen couitroom when
defendant was placed on stand, since cuunscl
had failed to request that the courtroom be
reopened immediately. People v Moreland, 5
Cal App 3d 588, 85 Cal Rptr 215.

Where limited available space necessitated
that public be excluded from courtroom dur-
ing jury selection so that policy requiring
separation of witnesses and prospective jurors
could be properly carried out, and defense
attorney was notified of this procedure by
bailiff and did not object thereto, defendant
could not subsequently complain of this proce-
dure as a denial of his right to public trial.
Anderson v People, 176 Colo 224, 490 P2d 47,
cert den 405 US 1042, 31 L Ed 2d 583, 92 S Ct
1316.

Where defendant filed motion to exclude
public from proceedings to decide motion to
suppress certain evidence which defense con-
tended would be prejudicial if wrongfully
brought to attention of jurors at trial, it was
within discretion of trial judge to deny motion
to exclude public based upon determination
that no substantial likelihood of prejudice
would result from such a disclosure. Stapleton
v District Court of Twentieth Judicial 'Dist.
(Colo) 499 P2d 310.

Failure to object to trial court’s closure to
spectators during fondling prosecution nnd
absence of objection in motion for new trial or
issignmenls of error preclude consideration
on appeal. Dixon v State (Fla App) 191 So 2d
94.

Where, upon motion by prosecution to clear
courtroom because of nature of witness' testi-
mony, defense attorney indicated that he de-
sired to have all of his client's constitutional
rights protected, but filed no objection when
motion to exclude was granted, such silence
constituted waiver insofar as right to pres-
ence of other individuals wns concerned. Mar-
shall v State, 254 Ind 156, 258 NE2d 628
(citing annotation), rah den 261 NE?d 566.

Defendant could not complain that relatives
and friends were not present at his public
trial where he had not made known his de-
sires that they nttend, no request was made
to the trial judge on the subject, nnd there
was no saving of any exception. Common-
wealth v Wells (Mass) 274 NE2d 452.

Where counsel for defendant agreed to ex-
clusion of public during trial, he thereby vol-
untarily waived defendant's rigbhl to !ill pu‘-
lie trial. State v Blake (NH) 305 A2d 300
(citing annotation).

In prosecution for burglary where doors of
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courtroom were locked during hearing on
motion to suppress evidence at defendant's
request and remained locked after hearing
and during trial due to misunderstanding and
without knowledge of court, defendant waived
right to public trial where defense counsel
made deliberate tactical decision not to in-
form court or to objecr to locked doors be-
cause he felt it was tr defendant’s advantage,
defendant agreed with this, and defendant
was later given chance to object if he did not
agree, but failed to inform court of fact and
did not object until after guilty verdict. Marti-
neau v Helgemoe (1977, NH) 379 A2d 1040.

See State v Haskins, 38 NJ Super 250, 118
A2d 707, supra §4.

Appellate division’s holding that newspa-
permen did not have right to insist that trial
be open to public where defendant had specifi-
cally asked that public be excluded therefrom,
since to allow such right would deprive ac-
cused of all power to waive his right to public
trial and thereby prevent him from taking
course which he may believe best for his own
interests was erroneous as constituting un-
warranted censorship of the press where
there was no showing by defendant that pres-
ence of public would present serious and im-
minent threats to integrity of his trial, and
Appellate Division’s order woulo be modified
to indicate di missal of newspapermen's suit
solelv on grouiiJ of mootness. Oliver v Postel.
30 NY2d 171, 331 NYS2d 407, 282 NE2d 30G,
modg 37 App Div 2d 498, 327 NYS2d 44-1.

Accused does not have absolute right to
waive public trial, and it is within discretion
of trial court, considering effect of adverse
publicity or other prejudice to uccused, to
determine whether accused's application for
private trial is appropriate. Hansen v Kc-lley,
38 App Div 2d 722, 329 NYS2d 609.

Notwithstanding defendant’s waiver of
right to p-’blic trial, both public and press
were admitted in order to protect public's
right to Kf.aw what transpires during prosecu-
tions Pc-opie v Holder, 70 Misc 2d 31, 332
NYS2d 933.

Order excluding public from part of aggra-
vated murder trial was not prejudicial to
defendant, nnd any error was considered
waived where defense suppor ed orrf'tr, and it
was mnde primarily to enable defense to ob-
tain answer to gjestion posed to prosecution
witness on cross-examination. State v Buvless,
48 Ohio St 2d 79, 2 Ohio Ops 3d 249, 357
NE2d 1035.

Public trial was effectively waived by court-
appointed counsel. Co.mnonwealth ex rel.

606

Pavlor v Cavell, 185 Pa Super 176, 138 A2d
246.

§ 11. Presumption of prejudice, p. 1454.
Also recognizing presumption of prejudice:

lowa—State v Lawrenc- .lowa) 167 N\vad
912 (citing annotation).

Defendant is not required to show actual
prejudice where his right to public trial was
violated over his timelv objection. Sirratt v
State (Ac >398 SW2d 63.

A showing of prejudice is not necessary for
reversal o' a conviction which is not the
result of pujlic proceedings. Commonwealth v
Marshall (Mass) 253 NE2d 333 (citing annota-
tion).

Violation of defendant's fundamental right
to public trial by exclusion of public implies
prejudice. State v Schmit (Minn) 139 N\vV2d
800 (citing unnotation).

See Slate v Haskins, 38 NJ Super 250, 118
A2d 707, supra. §4.
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Liability of owner ol wires, poles, or
structures struck by airplane (or re-
sulting Injury or damage.

Measure of damages for destruction of or
injury to airplane. 73 ALR2d 719

Validity and construction of statute impos-
ing absolute liability for injury or damage
occurring on ground or water below from the
fall, flight, or ascent of aircraft, or from the
fall of object therefrom 81 ALH2d 1058.

Status of inj-ired adult as trespasser or.
land not owned by electricity supplier, us
affecting its liability for injuries inflicted upon
him by electric wires it maintains thereon. 30
ALR3d 777.

Pilot’s contributory negligence or assump-
tion of risk us defense in action for his inju-
ries or death resulting from airplane accident.
35 ALRJd 614.

Reservation—Development and protection
of premises—By lessor. 3 Am Jur Legal
Forms 2d, Aviation § 34:72.

27 Am Jur Proof of Facts 215, Light Air-
plane Takeoff Accidents.

S Am Jur Trials 173. Airline Passenger
Deuth Cases.

13 Am Jur Trinls 557, Light Aircraft Acci-
dent Litigation.

22 Am Jur Trinls 517, Helicopter Accident
Litigation.

In damage suit for loss of airplane following
collision with const guard aeriul span and

counterclaim f o
neither part;. ,
but each party m
Coast Guard f,,
and pilot's tiv.r.
area could h.v>
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Digest ni Opinion Sol's, Roebuck & (< sold Lloyd
Fullm.n, p.. J pf «»"?in- io*:* ,n, but d ' ®*in vioiuv'i'u of
Del Lev/Ann ti: 24 §:u4 (Michie 1973). Atr mnr ; of this
sale, 89/-> re.;vred tv,j “freeholders resident in the counts.
wher:.t/lhe sdr is made" to idc:Ulry any purch tser of .1 ti- esel>>/
»(:, ¢/ 1-ulK in. howe'er. did not produce two Delaware!
I'rcen.j/teis I'V*;be purpose of positively idea ifying hint. He/
rnerel/ sh*I's;dV Delaware driver's license with his picture on il
and i/impleted \ Federal Firearm Transactiot/ Record, Forrr/
4473

Aihuugh the Delaware statute does no! defj/ie “freeholder,

it(term is eenerXlly understood to mean In owner of rell

mty Ge ‘'elein v\ Nashold, Del. Ch.. 406fA2d 279 (1979)])
rine the cours\ of a robbers, Fullnyan shot plainti
" Hcthe
alleging that theVorporation was negngent in selling
ons to Failman wimout requiring that/he be identified
freeholds

ars challenges the constitutionality of/)804, but Hethertc
is Sears has no standing to do so

quoting from Baker v. ffarr. 369 U SJ 186. 204 (1962)
eme Court observed th\t the “ ‘gist /f the question of st

is whether the party seAking relief has ‘alleged such a pe
1stake in the outcome oVthe controversy as to assure th t
rete adterseness wi.ich snerpens t/e presentation of issc s

upefi which the court so i irgeiV depen/s for illumination of
lictlt constitutional questi<>ns\ " Fla/t v. Cohen. 392 U S
at 19-100 (|96d).

f.t/J There is little quC'tion\tha/Sears risks sufferl.g injury
act to an interest arguably Lit/m (he /one of interest to >e
ulated by 8904. As the district/court wrote- “The s atutory
uirerneni which Sears ischalll/ging here created for Sear a

duty to require anyone purwasing a firearm from Sears to
duce two freeholders who/Jpuld identify the purchaser,

failure to perform tins i/uty is presently exposing it
large potential liability artU cduld lead to criminal prose

Thus, the statute isclea/y caising Sears injury in fact aid

- had a weighty person./intcrlst in demonstrating that he

as unconstitutional "DistrictliCourt Opinion at A-3.1 he
lence of potential civil ;/nd criminal liability when combii ed
the statute's clear i/tention to regulate the vendors of
O div weapons assures /s that Sean; had presented the "e in-
adverseness" eiivis/ncd by Flail and Baker. [End Ttxl]
¢ now pass to the /onstitulionallquestion

Vxr) The essence /f Sears’ argument is that the §904
remenl of two [rct/iolder witncsscl to the sale of a deadly
Ipon bears no rarii/ial basis to Delaware’s legitimate inte

iving purchaser/positively identifrd and in deterring

such as Ful/nan. who are notlIpcrmitted to purchase
irms in Delaw/re. from buying guns. Hetherton coun

since Delaware can totally ban thiAsale of llreartns, i

ilders arc n/t being deprived of a light. Further, he ion

ter Js the two fre/iolder requirement is rational in that it re-jults
m  mor: burde/somc procedure for the purchase of weapons
tethettoh®Sargumentifdt Del¥Rale fits e no g ™M
base *lrearms is misconceived. Whili it may be true that
ware con/l ban the sale of all deadlyjweapons, it doe: not
follow that 1/e Slate, having abrogated Its power to elf ct a
ban, ah arbitrarily establish categories of persons who
, sunWit buy the weapons. Clearly. IDcfawarc could not
the safe of firearms to men only or u members of cc ain
ious gfemps. The question then is whe her it i» rational! for
ware /o limit sales to persons who now two Dcia'fare
lolde/i and can produce them as witn, sses. We tb'.ov bat
jues/ion must be answered in the nei alive.
Juprcmc Court has consistently looked askance 11
fic/tions based on the ownership of and. [End Text
Se  le.. Turner v. Fouche, 396 U.S. 3- 6 (1969), where
Courl,/ising a rational relationship test, in alidated a Geor
statute/limiting school board membership o freeholders,
t'ourt Y,,ur'd it difficult to envision legitim to reasons for
tineuiliing between property owners and n n-oroperty owni|
for pi/jpnse of school board membership
ITejril It is clear to this court that Del
"SI GG mi e ,»-macli

Fo'-;hc. As the lower court o

C)

7-29-81

e 115t S!

citi/en Delaware do no; own property FAating %i. be.
incre : y mute popular and si an nece cost of rei
es; Me own pi,-:" ibilive. p.n ti.ul irly

a7rl=. teearner. For Delaware to as-. Cltl/e ./
w:th tie wealth and/or inteicit in owning red property j
capabf: of Participating in the reg'la;ory/?u;,jti.-r.i of 89u-*
simply not rational. A leaseholder is fully qualified to pros
the nJeded identification and is capable (/'possessing the saiie
“attachment tv the community" as a fn/holder. We there fire
rejeca HeiherVari's contention that me “right" of nfm-
freehnlders to \erve as witnesses to th/ character of fireafms
purchasers is no\ unconstitutionally inf/,need upon by8yt)J.Nke
find the same iiTationalitv present i/ the fact that DelavJarc
resic :nts who knW onlv leaseholder/would be barred bv tf)f)4
Terr law fullv -u. ha-"iii"

Sinilarly, the Argument that /e freeholder requirement
makrs tiie buying vf deadly weapons more burdensome Ices
not neet the test olirationality. Tpe state may have an int< rest
in rt stricting the sale of ilrearm/; however, it cannot do si by
crea ing irrational Vnd unco/stitutional classifications.
note! earlier, there \s no ra/onal basis to conclude th
I'reel older would takeVhe res
pure lasers more seriously/than a leaseholder. If Delaware
desir rd to burden the sale, / firearms by restricting them to
sons who are non-felon\/'r otherwise stable members ol

lunity, it should i :done so bv a more narrowly fii
e [End Text]
ragree with the d/irid judge's observation that there >no
n lo believe "tron-freVholders will be less willing han
eh/olders to atten/)t to prt\ect their communities by he! ling
.vent those wi, ishould n\t possess firearms from purs ias-
lem."
rxt] As a deferrent to our n\ilion's escalating violence,
t 1 legisla/ire may prohibits the sale of handguns t i
uals who /uve rectirds such a\Fullman and certainly
mpose s/bstantial civil liabili\ on gun sellers like f
breach me statutory obligationsY * * To limit the op
rosped/e purchasers for guns loY requirement that
'e wh/own real estate car. identify the purchasers
cons itutionally permissible than aV-quirement that
Calholic or Blacks or Indians can idfytify purchase!
liar Jgun/ Thus, though Sears may have avfylcd legal lial>i
hci/mse of a technical deficiency in the sfyuic. the hi
me al issues raised by this case are deeply tfyibling an
gun control is one certainly appropriate for [l
lee sla/ive inquiry and correction. [Etui /i’xrj —Higgmboiha
uyligc Weis dissents, urguinu that Sears lacks stih
snge §904.

lerfon v. Sears, Roebuck & Co.; CAJ, 6/25/81)

MASS. LAW REQUIRING PARTS OF SEX
OFFENSE TRIALS TO BE CLOSED IS VALID
Law serves valid slate interests in protect-
ing voting victims, encouraging them to
testify +W.70 +27H.05

A majority of th> Massachusetts Supreme Judicial
Court finds nothing in Richmond Newspapers, Inc. v,
Virginia, i4S U.S. i?5. 27 CrL 1261 (I9Sf)), lo under-
mine a state statute that, as construed in an earlier opi-
nion, requires the closing of certain phases of sex offense
trials involving youthful victims. The law is therefore up-
held as a permissible effort by the state to protect such
victims and encourage them to testify.

In its previous opinion, 401 NE2d 360 (1980), the court
interpreted the statute to require closure only during (lie
testimony of minor complainants, and to grant trial
courts discretion to consider requests for exclusion of the
public during additional segments of the trial as weli. On
this remand, ordered by the Supreme Court near the
bcuuimna of the 1980-81 Term. 28 CrL 4033 (1°‘<80|, the
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major;*} poses three questions, focusing on the tradition
of ciper. proceedings, ihe effect of ciosure on the flow of
information, and the slate interests the statute i? sup-

posed to serve.
The ciosure authorized by this statute does not conflict

with tradition to the same extent as that authorized by the
statute involved in Richmond Newspapers, the majority
firs*, concludes The courts have long taken special steps,
including closure, to compensate for the difficulty many
sex offense victims, especially minors, have in testifying.
Secondly, the llow of information about sex offense trials
in general will not be compie'cly cut off, the majority
notes, since the statute does no apply to cases in which
the complaint is an adult. Finally, the majority says the
interests advanced by the stale are properly adressed by
the legislature through a statute of general application
rather t™an, as the newspaper argues, by the courts on a

case-by-case basis.

Justice Wilkins concurs for the most part but finds the
mandatory aspect of the statute objectionable. (Globe
Newspaper Co. v. Superior Court, 6/30/81)

Digesi of Opinion: The statute, G.L.c. 278, §16A. reads in
relevant part as follows: “At the trial of a complaint or indict-
ment for rape, incest, carnal abuse or other crime involving sex,
where a minor under eighteen years of age is the person upon,
with or against whom fhe crime is allege | to have been com-
mitted, * ** the presiding justice shal[ exclude the general
public from the court room, admitting only such persons
as may have i direct interest in the case." In our prior
opinion, we interpreted lhe statute to require closure only
during the testimony of complainants who are minors
and to g.r.mt trial courts discretion to consider requests
to exclude the public from additional segments of lhe trial.
The Supreme Court vacated our decision and remanded the
case for reconsideration in light of Richmond Newspapers.

The Globe does not deny that there are instances where a
minor victim may be psychologically unable to testify if con-
fronted with a large group of spectators, or if the minor is aware
that the testimony' will become a matter of wide public
knowledge. But the Globe says such a determination can he
constitutional only if made in n casc-tn-ease manner after a
hearing. Additionally, the paper asserts that the standards set
forth in the first opinion do not give adequate weight to the in-
terests of the press and the public.

|/err) To test the mandatory closing requirement of G L, c,
278, tI6 A, against the standard of Richmond Newspapers ic-
quiies a threefold inquiry: (1) Does the closing of the testimony
of the minor victom of a sexual assault siolate the same tradition
of open proceedings as the closing of an entire murder trial; ['.)
to what extent docs the restriction impede the llow of informa-
tion necessary to the funciioning a democratic institutions: (3)
arc there substantial State interests underlying the statute, and
if there are. can llicy be furthered by more tightly drawn
regulations that will intrude to a lessei degree on the con-
stitution,..,v piole;ted interests ol the press and public? [Frul
IVxt1

The tradition of open tri;shas long been a pari of the com-
mon law of tins commonwealth-, but there is at least one notable
exception In cases involving sexual assaults, portions of trials
have been closed to some segments of the public, even wlier the
victim was an adult. Sec eg, | atimore v. Siclaff, Sol I2d (91,
21 C'rL 2}30(C\7 1*77). It is uolongei possible to justify such
closings as attempts to protect the public from offensive inlor-
illation, Rut mute typically the motivation has been to over-
come the difficulty ihe victim may have m publicly testifying
about the details of such crimes. Historically tbcc has been a
recognition that significant in; lesls arc at Make in a trial m-
iohing a sexual assault, interests that may mowed h the
public's right to unlettered access to the trial. *majority of the
courts have upheld decisions to close p.iris of trials when a
i,i.or >aim of a sexual assault is testifying.

Lnoer the statute in question, counroom ttstimons of
minors who are tne victims of sexual assaults cannot be the sub-
ject of contemporaneous reporting by memDers of the press
but ciosure is no; automatic when the victim is an adult, so the
pub ic will be abie generally to observe the judicial system, dea,-
ing with sexual assault charges.

Trie question we must resolve is whether the genuine state in-
terests furthered by the statute justify this impact on First
Amendment interests. Gioor ) identified trie state interests as-
(aj to encourage minor victims to come forward to institute
complaints and give testimony: (b) to protect minor victims
from public degradation, humiliation, demoralization, and psy-
chological damage; (c) to enhance the likelihood of credible
testimony from such minor!, free of confusion, fright, or
rmhtdlishmpnl (ri) to promote the sound and orderly ad-
min stration ofjustice; and (e) to preserve evidence and obtain
just convictions.

We do not agree with the new* paper that a balancing ofslate
interests against First Amcndme.it rights is permissible only if
undertaken on a casc-by-case batis, and wc perceive no such
Jielcing in Richmond Newspapers.

|TVjcr) We believe that the Legisnture. a coordinate branch
of government, has power to act. We note additionally that, by
their very nature, these substantial .'date interests would be
defeated if a case-by-case determinal on were used. Ascer-
taining the susceptibility of an individual victim might reouire
expert testimony and would be a cumbersome process at nest.
OnK the most exceptional minor would be sanguine about the
possibility that the details of an attack may become public. An
examiner would have to distinguished between natural hesitancy
and cases of particular vulnerability. To the extent that such a
hearing is effective, requiring various psychological ex-
aminations in some depth, the victim will lie forced to relive the
experience. So, too. the fami‘ics of youthful victims will be un-
certain whether the reporting of a sexual assault will expose a
child to additional trauma caused by ti e preliminary hearing as
well as to public testimony a: the trial. Implicit also in the
Globe’sargument is that a Stare Legislature is without power to
act to protect substantial Stale interests in the context of such
trials. Wc do not believe Richmond Newspapers goes that far
** ¢ and we arc not disposed to reach such a conclusion. [End

Text]

Nor dv wc agree that the statute is "undcrinclusivc" because
of its fail re to prevent revelation of the victim’s name. The
Mamie is: tried at balancing the defendant's Sixth Amendment
rights and he public’s right to know against the minor victim's
right to mninial harm in the process of testify ing and the com-
monwealth's interests. In this light, the statute cannot he said to
he fatally underinelusive.

An additional factor that su ports the challenged closing is
ihe specific stale interest in pro' cling minors This iiiteicsi per-
mits the stale to protect juveniL offenders by dosed hearings; it
*ould be anomalous if the legislature were held to lack the
pt wer < protect juvenile victims of crime.

| Text) The statute, as n affects the testimony of ininoi vic-
tims, is fairly characterized as an attempt to reduce possible
harm to a vulnerable group of individuals. Both precedent and
empirical research support the Commonwealth's position that
this concern is genuine and well-founded. * * * Logic and
h story indicate that the method chosen by the Stale wil further
this goal, while making increased ,'eporting of sexual .os.iulis
iiuirc likely.

Balanced against this inusl Ire ihe impact that the dosing of
t ns testimony has on the public's knowledge about these trials.
Although tiltre is some temporal diminution of information,
wc cannot say that Richmond N.wspapers requires the in-
x,-1d ition of the ri-gniiemcnt, given the M.ilule's narrow s.opc
in an area >if traditional s.-: sitmty lo the needs of victims. |/ nJ
< vfj l.iucos, J.

C'onruift tor. 1 niiee with mo-,I of what the court bus said,
But | am not certain that the m nd.ilory closing ol a trial of a
.isc involving a minor victim of a sex crime dun g bis or her
u-xiiiitony is constitutionally pcimissil'lo without specific fit.-
dings by llic judge that the cl >utg is ; *»<f&d by overriding or
-ou.itervailing iitr- Lsts of the lib 1 would not



foreclose the judge from concluding, on proper findings, that
the trial should he entire!) public -Wilkins, J

(Globe Newspaper Co. v. Superior Court; M -s Supt'dCt,
6 30, Sli

BOSTON'S\II CEMSIN G SCHEME FOR
*ADULT THaUERS" INVALI?> IN PART

One criterion Jor denial suffc s front an-
constitutional vagueness. >254 -,

A Boston ordinance used to deny lic Hbes to pcep*show
operators in the city’4 adult entertsinnient district or
“Combat Zone"™ is unconstitutional/in part, the U.S.
Court of Appeals for ihe First CirJuits says. Further-
more, the licensing denials involved/in the present case
are suspect despite thellicensing authority’s ostensible
reliance on a provision ahat the court finds acceptable.

The ordinance provideslin part lhal a license may be de-
nied if its issuance would create a t/iisance or “endanger
the public health, safety. Ir order™)" “unreasonably in-
creasing" pedestrian trafluc or nip,., or by “increasing
the incidence of disruptive! conduct." While the “disrup-
tive conduct™ section skirtls the edge of vagueness, these
three sections are acceptable t/nder First Amendment
standards, at least on a facial/tnalysis.

Flouever the ordinance tils/ provides for denial if a
license would “otherwise! s/gnificuntly harm f| the
legitimate p  c.:tibie inlerA/s of the affected citizens of
the city." ihis standardVis purely subjective and
open-ended, with the resullAthat the licensing authority
has unbridled discretion. Mllierc First Amendment in-
terests are at slake, such ali ilrdinanee cannot be upheld.

The licenses here were/lenled on the basis of not only
the lonrth criterion but a/so tile "disruptive conduct" sec-
tion. However, the cour/ perceives a considerable factual
basis for the applicants/claim hat the licensing authority
did not really evaluate the pi tenlial for disruption but,
instead, simply denied the lici uses in order to pave the
way for the applicants’ ev ction and the eventual
retleveiopment of t/ieir lessoi s building. The district
court must evaluate/his claim n remand, with particular
attention to the protection >f the applicants’ First
Amendment right/ (Fantasy Uliok Shop, Inc. v. City 'l
Boston, 6/16/81)/

Oigeu t=) Opiithil: Boston’s /on ng restricts so-called adult
uses to 1single dow/.iown adult enlt { tainment district, popular-
ly known as the “L'ombat Zone." Xl "theatrical exhibitions,
public shows, pujniic amusernent.s and exhibitions of every
description" are required to obtain a license before they may
operate for pay. /This licensing rcq lirernctil has been enacted
pursuant to a Iw9 Massachusetts statute. As reenacted, the
statute makes it ./ v-irne to operate . public amusement for pay
without a ljccnsi, ml delegates tl e power to grant or deny
licenses to local/ g' vemments. In material part, the statute
provides that: (T|hc mayor or icctmcn shall grant such
license or shall il :nv such license upi n a finding that issuance of
such license woi Id lead to the creat on of a nuisance or would
endanger the pu die hetilth, safety or order by: (a) unreasonably
increasing pede: trian traffic in the rea in which the premises
are located or (1) increasing the inci cncc of disruptive conduct
in the area in winch the premisei arc located or (c) uu-
reasonably uicr ismit die level of no se m the area in winch the
premises are lo< Itcti.” The ci:v or name quotes this aatute
but adds a lIburi 1criicnon, (d), allow ng dental of a license that
would "otherwbe siumficanilv harm (j the legitimate protccti-
hie interests of t le .1l:acted citizens ol the cttv." Ihe ordinance

729 81
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also adds la general condition providing that "no application
shall be dekied if the anticip ate;! harm is'r.oi sig”if -<foriftrq
likelihood tf its occurrence is rcmotr

This action was brought by three adult book sjcre-, that offer
coin-operativl motion pictures whose operatioi !, within the
svope of theiordinartce. Their license applications were di.n'e.,’
after hearing! at which virtually ail testimony f/eused on ne i.
by residents’ objections to the activities in the <fombai Zone as
a whole. Other testimony, offeted by organizat/ons interested in
purchasing ar\i redeveloping the building in/which the stores
operated, emphasized the importance of rc.i7velopme.il to the
community's financial well being and asse/ted that the con-
tinuance of thl applicants' activities woul/i be incompatible
with, that rcdevA'cprr.int. Appellse White, ffis eitj'«tnaypf, Sk
publicly stated h|js intention to elimin th/: Combat Zone as a
whole

Prevost, director of the licensing/ office, denied the
applications in letters that closely tracked the second and fourth,
criteria of the ordinance. She also assert/d that “the anticipated
harm is significant and the likelihood/of its occurrence is not
remote.

On this appeal fAmi the denial of fic applicants request for
injunctive or declaratory relief, we fi/l address their claim that
the ordinance is ail invalid prior ofcstraint. While there is a
heavy presumption ligainst the va/dit) of prior restraints' on
First Amendment protected activities, a regulation directed
primarily at conduct nonoomin/nicative aspects of protected
expression is permissible, despitc/an incidental prior burden on
expression, if it is justified by/ufficiently strong permissible
government interests.! U.S. v/O ’Brien, 191 U.S. 367, 377
(1968). We think this ordinance is not per se impermissible as a
prior restraint under the O'Brien test.

[7e.xt) First, a taw reluirin/ the licensing of routine commer-
cial operations in an Jtlemnt to limit noise, trafllc and disrup-
tion is clearly with a stlta7 constitution.!! power. Second and
third, those interests nuvlwyll be said to be important, and are in
themselves entirely unreli/cd to the suppression of expression
Finally, since the interelts thus defined require regulation of
public amusements whom content is within the First Amend-
ment no less than th v/rtquire regulation of any other public
amusements, and since/ha mark :t for coin-operated adult lilms
as a whole is "essentially unrestr tined", the regulation's inclu-
sion of the latter i.7 nol b.oudcr than is essential to the
furtherance of those/ntenlsls, [End /e.w|

The applicants ne/t claim that this sort of liceming scheme
must provide various safeguards before any decisions denying
the license may /ie giver, effect, including adequate ad-
ministrative procedures, licensor-initiated judicial review, and
prompt appellate review of that decision. While ihe cases they
rely on did not involve facially contcnt-nciitra! regulations, they
argue that the siA'eguards art necessary because the ordinance
I-as a content-specific effect. | he defendant:., on the other hand,
argue that any f/ositive correlation between tin- slated criteria of
aoisc, t 1iflic, and disruption, on the one hand, and a particular
kind o1 film content, on the other, is purely accidental.

We think th/ll where the ordinance has both facially neutral
cr teria and effectively non neiltr.il impacts, the full panoply of
procedural safeguards do not apply unless a rejected applicant
can 'iemonstoate that, either mlgeneral or in a particular case,
the neutral grileria asserted sclve as a mere pretext for what
were in fact content-directed delusions Absent such a showing,
a statute m/ist he accepted as It valid police power/land use
regulation riot directly implicating First Amendment values
Therefore Vuch a statute need dot provide for prior licensor-
initialed judicial review. However, the regulation must provide
for adequate administrative procedures, meludiir* notice and a
hearing, ami expeditious decision by the administrator, along
with the aluiilability of prompt judicial review of a denial and
ippellatc teview of that decision. We see no reason to conclude
that the licensing scheme here is nrocedurally deficient

In add/tion, a party asserting that facial neutrality is a mere
ruse lor Ae facto content discrimination must He given an >p-
portumty/ to prove that claim. Resolution turns on the inquiry
into the substantive criteria. In this Case, we fmd the tirst three
criteria (cccptable hut tlic fourth mmeruus.sioly vague

29 CrL 2381



Criminal Defendant Has Sixth Amendment Right to
Physically confront Witness at Video-Taped

D eposition

United Stales v. Benfield 593 F.2d 815
(8th Cir. 1979)

In United States  Jie/Jie/d1 the Eighth Circuit Court of Appeal*
clarified the application of the sixth amendment's confrontation clause
to a Rule 15 video-taped deposition-1 used in lieu of deponent's per-
sonal appearance4 at a federal criminal trial.

1 593 \2d 815 (Sili Cir. 1979).

2. U.S. Const, amend. VI provide* in iclevani part: “In all criminal prosecutions, the
cased shall enjoy the right . . . to be infoimcil of the nature and cause of the accusation, '=m
tonfrtiiihul in*// the m'mrM's against him; to have compulsory process for obtaining uitne.w*.
his favor, ami < have the Assistance of Counsel for In- defence.” (emphasis added),

3. Ftn. Ckim. T. 15 provides in relevant part.

Depositions

(a) When taken. Whenever due to exceptional circumstances of the ease it is in the

interest of justice that the testimony of a prospective witness of a patty be tai.cn and

preserved for use at itml. the court may upon motion of such party and notice to the
parlies order that testimony of such witness be taken by deposition . . ..

(It) f ticc of taking [Ilie parly at whose instance a deposition L to be taken shall five

to exciy party reasonable written notice of the lime and place for taking the deposition

lhe notice shall state the name and address ol each pcisi n to be examined. . . . lhe
ollicer having custody of a defendant shall be notched of the lime and place .set for lhe
examination and .shall, unless the defendant waives in writing the right to be piesent.
produce him at the examination and keep him in the presence of the witness dining the
examination, unless, alter being wanted by the court that disruptive conduct will cause

him to be removed lioin the place of Ihe laking of the deposition, lie peisisls in combn t

which is such as to justify his being cn'hnlcd from that place. A defendant not m cus-

tody shall have the right to be picscol at the examination upon teipiest subject to aivh
terms as may he lived by the court, but his failuie, absent good cause shown, to appeal
alter notice and lender of expenses m aecoidame with subdivision (c) of this rule shall
constitute a waiver ol that light mid of any objection to the taking and use ol tl e deposi

lion based upon that right.

(d) Ilow taken. Subject to such additional condition- as the court shall p‘ovide, a dep
osition shall be taken and lilcd in the niannci piovided in civil actions except as other
wise provided in these rules, piovided that (1) in no event shall a deposi.ion be taken ol a
parly dcleinlanl without his consent. and (2i the scope and maimci oi examination and
cross-examination shall be such as would be allowed in the Inal ilse'l 1he gnveiiimeiil
shall make avail.d'h to the dvfcti-hml or Ins conn .cl tin exami,l,illoii and Use at lhe
taking ol the deposition any statement of the* witness being, dep-v et! which is in the pos-
session o', the government and to which lhe defendant would be entitled at the trial
(e) llse. At the tiial oi upon any hearing, a part or all ol a deposition, so I'm as othci
wise admissible under the tides of evidence, mas be used as substantive evidence iftlw
witness is unavailable, as unavailability i- defined in Rule >§M ¢) of the | ah t.tl Hide- id
Evidence, oi the vvilness gives testimony at the trial or heating inconsisteii’ with lus dep
osition

d. 1tli. K (him. IV 18(c), \ttpru note 3 also allows the use of a deposition at trial a* sub-
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Number 4] VIDEO-TAPED DEPOSITIONS

The government charged Russell Benficld in a four-count indict-
ment5with the federal crime of misprision of the kidnapping of Patricia
Cady/’ Several months after the kidnapping, but before the trial, Cady
developed psychiatric problems resulting in her hospitalization and ne-
cessitating two trial continuances.7

Subsequently, the government filed a request to take a video-taped
deposition of Cady’s testimony and. at the hearing on that request, her
psychiatrist testified that Cady’s psychiatric problems were directly re-
lated to her kidnapping.8 He urged that if she must testify, the sur-
roundings be less stressful than those of a courtroom and that she not
be required to face Benficld.7 Granting the government’s motion for a
deposition, the trial court ordered that Benficld could be “present at the
deposition but not within the vision of Mrs. Patricia Cady.” “J Benficld,
without Cady's knowledge, monitored her deposition from a separate
room and, by sounding a buzzer, was able to interrupt the questioning

,umivc evidence il""llie witness gives testimony at the trial ot lie. ring inconsistent with his depo-
sition.” Ihis use of the deposition was not at issue in Dcnjictdand the luUM did not discuss it. Hut
Jv California v. <ereel). 399 U.S. M9, i>0 (197(1) (if witness testifies at trial, witness" prior state-
ment is admissible even if not stihjevl "o confrontation when made, as long as defendant is a.aired
al clleetise cross-examination at trial) Accord. Nelson v. O'Neil, dtO U.S. <22 t'2t.-27 (19711 Sec
yemrally Graham, l.Jujdayi/w l/ico/nioyti/ Xta/cmc/Ifs for Inyieailimenr and.. t Sidwlanlixe / /-
deuce: A Critical Reviewand I'njhi.icdAnicndnicnn of lidcr.d Hide* oj msiderne XOIfdIfl/l 11, .5

75 Mn ti | lli.v. 15*5 (1077).

59) 1.2d at 817

Id 1S U.S.C. }) ‘1 (1976) provides:

Misprision of felony
Whoever, having knowledge of the actual commission of a felons ecgni/ablc In a

court . the United Suites, conceals nnd does not as soon as possible in.the known the

same t. mu judge ot other petson in vivil or military authority under the United States,

shall lie limd not more than 5500 oi imprisoned not more than three stars. or both

7. 595 1.2d al SI7 & n.5. following her icscue by law enforcement oflaets, Cady p.utiei-
p.iled in a news confctenec and press interviews. llet snlee.pieni illness, howevei. left liet unable
lo tope with erowil situations ot work. Id.

8. Id lit S17.

9. Id
10 Id fin. IL ("him I 15(b), supra note .1 aliosvs the Itial conit to lis the terms upon which

the defendant may lie present al the deposition if the defcnu.inl is not in custody. Ihe court of
appeals noted a pos.ible ctpial pioteclion pioblem because Rule 15(b) stems lo allow greater
testii, lions upon the deleild.tnl’s presence at a deposition when the defendant is not in custody
than when he is in custody Additionally, the trial comI's toridilional order for a deposition me
have violated Rule 15(d). iuyra note 5. sviti !. provide., that "the scope and manner of evammalion
and uo.ss-csamin.itiun (al the deposilionl shall >e siuli as would be allowed in the Inal itself.

Ilie eonn of appeals ilid not tcsolvc these i|ttr,tions cause the patties fniled to argue them ot
‘tillicienlly develop them in the appellate reconl 59 / 2d at S?7n n7
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lo confer with bis counsel outside the deposition room."

The trial court admitted the video-taped deposition as substantive
evidence against Denfield and allowed it to be shown to the jury.l
Uenfield was convicted and sentenced to two years in prison.” The
Court of Appeals for the Eighth Circuit reversed, remanded, and held:
The sixth amendment’s confrontation clause assures the active partici-
pation of the accused at all stages of his crimii. d trial, including at a
deposition.I1 Accordingly, in the absence of cither a face-to-face meet-
ing between defendant and witness or a showing that defendant had
waived, forfeited, or lost by necessity his constitutional right of con-
frontation, the procedure that limited defendant's participation to mon-
itoring the video-taped deposition and conferring with his attorr.cv
outside the deposition room after sounding a buzzer, without the depo-
nent’s knowledge, was unconstitutional.”

The sixth amendment guarantees the criminally accused the right to
confront lhe witnesses against him.16 In Mattox r. ihiitcd States™ the

11 693 I'.2d :il 817. llenlield's lawyer was allowed to cioss-examine C'mly at the deposition.
1,/

12. hi at 81V, 822. Elit. It. I-viir. 801(a)(4) (applicable lo El I> R. CItIM. I'. Is deposition
pioceedings through Rule 15(e). .V//>N/ note 3) deliucs "unavailability as a witness™ lo incli.de
Minacious in which ihe witness "is unable to he present or lo testify at the heating because «fdc.dh
or iheii existing physical or menial illness or infirmity.”* Henfield argued Ih.il the video l.qed
deposition's admission was inipioper because the government had (ailed to demonsiiale die un
availability of Cady ill die lime of trial. Sre Itiieffor Appellam al 3'M2. The court of appeal*
conceded that ihe government’s showing of Cady's unavailability at (rial was "marginal'’ bee i i-e
the government had lelied passively on the failure of Cady’s psychialiisi 10 inbuilt ii of an un-
provemeiil in Cady's eonJilion Nevertheless, the conn did not icseise llentield’s uuivictioii on
this ground, commenting dial "|a)n additional showing of the « itness’ mental condition and avail-
ability on the trial dale would have been a much betlei practice.” 693 E.2d al 817 n-L W»
liolc 4 1 infra.

13. 5*33 |“2tl at Slc-17.

14. td al 821.

15. ht al if17, 820-22.

16. See note 2 suprn. The Suptcmo Colnl ileviuied ihe light ol coalronlalion I'mdamoM".i!
ami applicable lo the Males in I'oimci v. Texas, 380 U.S. 400 (19n5), oierin/inp Stem v New Yo'l.
3 I1.S. 156. 195.Uii (1953). tin,.1Wesl v. l.ouisiami. I'M U.S. 258. 264 (|9(il), | ,,r an.ily.es cum;
rules ofevidence by the standard of due process of law, see Chambers v. Mississippi, 410 U.S. 2'f4.
MeElroy. 360 U.S. 474, 506-08 (145*2); In re Oliver. 333 U.S. 257. 273 (1948). See peiiern/ly Halo i-
the thp/if to (on/ionintioii. the /Mirrar tlutex, u/iit Due tYo.cw .1 Proposalfor Peteniie.'O'p

lilien llet/iMiy May He the,/in Crinnnn/ iriots. 6 Conn. 1 Iti,\. 524 (|974); Ciiiswold. the th.e
t'roeesx Pevohuion iimt Confrontation, 119 U. I'x 1. Riv. 711 (1971). We-.leu, CoifrenUe.tien tin t
Contjmh,>ry Jroeexs: A I/ni/ieil 'theory of Hvittenee for Ctimimil Caxex, 91 Il xitv. 1 Hi\. 5%

(1978); Note, the .htrpei Court,in,/the t onfrontntion ( Ziium" .1 Hetnrn to the ton irint Hute. 1 J
Maii. J. I*itAf. iX I'noe. 136 (1973).
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Supreme Court noted that although the defendant’s right of confronta-
tion normally includes a face-ui-l'acc meeting with the witness and an
opportunity to subject the witness to cross-examination,1Sthese consti-
tutional safeguards must on occasion yield to “considerations of public
policv and the necessities of the case.” 19 After balancing the interests
of the defendant and the public, the Court licit! that the testimony of a
now-deceased witness at defendant’s earlier trial Oll the same charge
was admissible at defendant’s retrial.20

Following Mattox, the Court repeatedly defined the essential ele-
ments of the confrontation clause as physical confrontation and cross-
examination.”1 In Douglas p Alabamap however, the Court expressly
Mated that physical confrontation is not an indispensable part of the
constitutional right.  Thereafter in California r. Greenp the Court

tation clause.2' The most reccnl decisions of the Supreme Court intcr-

17. 156 11.S 237 (1895).
is. "I he siil *%t."1ico 11f the constitutional protection is preserved to the prisoner in the advan-
tage lie has once had of seeing the witness lace to lace, and ol subjecting him to the ordeal ol a
iii's*.examination.” hi at 2<M.
I’A /</ at 213. .Viv notes 38-42 in/m and accompanying text.
20 156 U.S. at 24.3 .11
21 Srr. e.g., Snydci s Massachusetts. 291 U.S. 97. 106 (1934) (“"the privilege to coufiunt
.w.e's accusers and cross examine them lace in lace is assuied to a defendant by the Sixth Amend-
ment"). Dowdell v. United Stale*. 221 U.S. 325. 330 (1911) (right of confrontation was "intended
to secure the tight of the accused to meet the witnesses lace to face, anil to thus sift the teslim my
produced again him"), Kirby v. United States. 174 U.S. -17. 55 (1849) (defendant lias trial light to
owifrom witnesses "upon whom lie (the accused) call look while being tried, whom he is cmr'lcd
to iioss-examine. and whose testimony lie may impeach in every mode aullioii/.ed by the cstao-
lulled rules governing the tiial or conduct of criminal eases™).
22 380 U.S. 415 (1965).
21. "Our eases consuming the (confrontation! clause bold that a primary interest secured by it
i the right of cross-examination; an adequate opportunity lot cioss-exammatiou may salisg the
clause even in the absence of physical confrontation.” hi at 418. .Vec mtU> llruton v United
States. 391 U.S. 123. 127-28 (1908); Itrookh.iii v. Jauis, 384 U.S. 1. 3 (I™>(*»); Pointer v. Texas. 380
1'S 400, 406-07 (|9(,5)
24 399 Il.S 149 (1970)
2> Confrontation: (I) insures that the witnc.-r will give lit, Liieti>cnt> tinder o.itli  thus
impressing bun with the seriousness of the matter and g* aiding against the lie by the
possibility of a penally lot perjury; (2) forces the witness to submit to ciosvcs.imiuntion.
the “greatest legal engine ever invented for the discovery of truth"; (3) permit* the jury
that is to decide the defendant's fate to observe the demeanor of the witness in making
In* statement, thus aiding the jury in assessing liis inedibility, (citation omitted i.
tt at 158.
Ihe .Supreme Court has allud « o the demeanor aspect of confrontalion on several occasions
W. ev. Barber v. Page. 390 U.S. 719, 725 (1968); Matins v United States, 156 U.S. 217. 242-43
*E'tf) Hut we The Su/nrme Cnurl, /8vwW him. 84 IIinks 1 Kiv. I. 115 (197(1) lit light of the

3JM 'm
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nreting fire confrontation clause dwell on the defendant's right to
effective cross-examination2” and refer to physical confrontation only
incidentally.27

Despite the Court’s conflicting statements about the requisites of
confrontation,28 il has emphasized the importance of the constitutional

holding in California r. Caten allowing the admission into cvidei-.ee of prior recorded testimony o!
a witness testifying at trial, and the consequent denial of the factfinder's opportunity to observe
the witness’ demeanor when he was giving his earlier tcCimony, "the factfinder’s observation of
the Witness’ confrontation with the defendant is not constitutionally required™ (citations omitted)).

26. See, e.g., Davis v. Alaska, -115 U.S. 30.8 (1979); Chambers v. Mississippi. -110 U.S. 284
(1973).

27. See. e.g.. Davis v. Alaska, 415 U.S. 30S, 315 (197-1) ("Confrontation means more Otaa
being e'lowcd to confront the witness physically. 'Our eases eonslruiug the |eonfiontation| clause
hold that a primary interest secured by it is the right of cross-examination."" (citing Douglas v
Alabama. 380 U.S. <115, -418 (1965)).

28. See notes 17-27 supra and accompanying text. 'l he result of the Court’s conflict is exem-
plified by the confusion within the fifth Circuit. Compare Canal Zone v. I'. (I’iuto), 590 '\2d
1344, 1352 (5th Cir. 1979) (“'cioss-e.xaminaiion is the essential tight secured by the confrontation
clause™), with United Stales v. Amaya, 533 1.2d 188, 190 (5th Cir. 1976) (*'|l|he primary object ol
the confrontation clause is to permit personal ex imiuation and cross-examination of the witness
by the defendant™), cert, denial. -129 U.S. 1101 (1977).

The docni tentaiy history of the sixth amendment sheds little light on the exact meaning of the
confrontation clause. See generally Calilorr.ia v, Green. 399 U.S. 149, 174-79 (1970) (llail.m, 1,
concurring) and soutecs cited therein.

Some commont.itors believe that the confrontation cl owe was designed to prevent the kind ol
abuse that characterized the trial of Sir Walter Knlcigii in England m 1603. Raleigh was con-
victed and later executed for licasnn, based upon depositions and ex patlc affidavits, with no
opportunity to call his own witnesses ot cross-examine those adverse to Imn. .Vtv United States x
Payne, 492 T.2d 449, 457-65 (4th Cir.) (concurring and dissenting opinion), rert. denied. 419 U S
S76 (1974); P. lit.1.11 it, Tin: Sixth Aménhmi:Ni to tin CnssnruiiiM ot tin Ur.trt i>Stvvti %
104 06 (2d eel. 1969); 9 W. llomswouTn, A lltsT.mv hi I-.nuiisii Law 216-2.9 (1926). 1J. Sn -
flit N, A Iltstokv or mi. Ckiminai. Law oi Enoiand 333-37 (1883); Stephen, The Trial oj Sir
Halter A'a/eigh. in 2 "Ikansai iions oi- nil Royai Ilisiouioai So.tmy 172-87 (-Itli ser. |9]9j;
Pollitt, The Kigltti f Cotfloatation: In Hiaorvand Modern /iresr.H .1 Pon. I.. 381, 388-89(1959).

Hrlore the Hill of Rights was added to the Constitution, a delegate at + Massachusetts conven-
tion objected to the lack of protections afforded the criminally accused, ihe nature of his arg.ti-
incuts ultimately proved persuasive*;

Mr. President, | live to make .sonic remarks on the paragraph mulct consideration,
which tieals of the judicial)’ power.

Il is a maxim univci.s.dly admitted, that the safely ol ttu eject consists iu having a
light to a trial as free and impailial as the lot of humanity will admit of. IKies flic
Constitution make provision for such a Inal? i think 'lot . . ..

I he mode <A trial is altogether indelei mined; win the; the criminal is to he*allowed the
benefit of counsel; whet' er he is to he allowed to meet his accuser face to fas™, whethei
he is to be allowed to confront the witnesses, and have llic advantages of cio.s-cxaimii.t*
lion, we ar no: yet told.

These me matter:' of by no means small e 'nseipiencc; yet we have not (he smallest
constitutional security that we shall be allowed the vxetcisc «! these piivileges . . . .

On the whole, when we lully consie.ei this mallei, and fully investigate the pox*.'*is
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rit'ht as a whole by limiting the exceptions hi- rounder.29 Diaz  UrJtsd
SiaWs™ announced one such exception. On two occasions during his
trial for homicide, defendant Diaz voluntarily left the courtroom, ex-
pressly consenting to the trial’s continuation in his absence.3l While
Diaz was away, two adverse witnesses testified against him and were
cross-examined by his attorney.32 In ruling that the trial court did not
err in permitting the trial to proceed despite the defendant’s absence,
the Court explained that a defendant could affirmatively waive his
right to confront witnesses against him.%

granted, explicitly given, and .specially delegated, ve shall lind Oongiess possessed ol

powers enabling them to institute judicatories little less inauspicious than a certain u.mi-

nal in Spain, which has long been the disgrace o ft’hri.stendotn: 1 mean that diabolical

institution, the Inquisition.

(emphasis in original). 2J. 1it.1.101 Duiiaii son tin Anon ion or Titt I tt>tuai. Consm 1llion
HIO-I1 (reprint 1974) (1sted. 1X36). Srenhn 11). Si'liwart/. Till lilt 1 Ol Iticiltis 505-10(1971).

Many state constitutions or statutes expressly guarantee face-to-face meetings between defend-
ant and the witnesses against him, thereby resolving any ambiguity that might otherwise exist
concerning the physical aspect of confrontation. Vv, Ci;.. At*!. Cossr. art. Il. 8 21. C’oto.
C'oNsr. art. 11. § 16; lit. 1. Cotesr. ait. I.§ 7, Hawaii <l v. Sii.xi. 8 SOI-2 (1976); It 1. Const,art. I
©S: 1\d. Const, art, 1, 8 13; Kan. Consi. Bui. <i Rumis (j 10. Mass. Conki. pi. I, ait 12
M\ss. Ann. l.aws ch. 203, § 5 (Miehic/Law. Co-op 1%S); Mien. Comp. l.asvs J 763.1 (1970);
‘sin Const, an. I, 8 18(a); Mont.Consi.art. Il.$ 7L, Ntit, Consi.art. 1,$ 11; N.l). Ci.ni.( not
Ann. (j 29-1)1-06 (197-1); Onto Const, atl. I, 8 IlI/; On. Conk I. ail 1, 8 11; I'a. Const. ail I 9;
SI). Const, an. VI, 87, Ti.nn. Const, ail. 1, 89, Ti.nn. Coin. Ann. *10-2¥105 (19/S). Wash.
Const, art. I, 8 32; Wts. Const, art. I, 8 7.

29. Set" notes 30-92 infm and accompanying text.

Consider the related problem of determining under what circumstances lhe tight of eonfioma-
liou ix not inyoAli'il, whereby the ipieslion of the scope of the exceptions to confiontaliim is not
tc,iclicd. Avr, Snyder v. Massachusetts, 291 U.S. 97, 111 (-931) (defendant not entitled lo
accompany jury ai view of crime scene). Dowdell v. Unit' d States. 221 Il ,v 325, 330-31 (1911)
litotes of trial judge and cleil. pertaining to conduct of trial and stippli'mcnting appellate iccord
not subject to confrontation); Meadows v. New York, 926 1.2d 1176, 1181 (2d Cit. 1970) (right of
confrontation does not entitle accused to discovery of evidence that is 1 it LLItin itcly iiiliodused
I> pioseeutio 1.11 dial), cert, i/cninl, 901 U.S. 9*11(1971); I Initcd Stales v. I'olisi, »»6 |- 2d 573, 579
(2d Cii. 1969) (right of conlrontatiin does not compel prosecution to call pmlicuhu witnesses);
hherltatl v. United States, 262 F.2d 921, -122 (9|h Cir. 1958) (same). United States v. Johnson, 129
I 2d '159, 959 (3rd Cir, |0.)2) (defendant may he exelnded Bom eoutiroom duiiii); aigtimenl on
cg.icstion of law), off 2 on other yrotoi, 318 LkS. 189 (19-13); Curtis v. Rives, 123 1.2d 93k, 9.3k
ill C Co 19-11) (tight of confrontation does not compel piojccntion to call p.uliciilai witnesses)

30 223 U.S. 992 (1912)

31 hi at953.

32. 1,/

33. h! at 955. /lcronl, Taylor v. United States, 919 U.S 17. 20 (1973; Earlier Supreme
toiin opinions had implied that no aspect of a criminal 111.1t lotlld be held in a defendant's ab-
sence. Sftc, €.y, lewis v. United Stales, 196 U.S. 370, 372 (1892) ("'in felonies, it is not 11 the
power o, the prisoner, either by himself or his counsel, 10 waive the light lo lie personally pro .cut
during the tiial'"); llopt v. Utah, 110 U.S. 579, 579 (1"8-1) (**|ilhal wliich Ihe law make, essential in
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The Supreme Courl went further in lllinois v. Allen?' During his
trial for robbery, Allcr. continually disrupted the trial uebpiie judicial
warnings to behave.™ The Court held that defendant, as a result of his
misconduct, forfeited™ his right of confrontation and that the decision
to remove him and proceed with the trial in the presence of his attorney

proceedings involving, the deprivation i»flife or libeity camioi be dispensed 4iti or affected by the
consent of the accused™).

Cf. Hrady v. United States. 307 U.S 742. 748 (1170) (*[*.v],livers o f constitutional tights not only
inu,.i be voltintaiy but must be knowing intelligent acts done witb snliicient awareness of the
tele..ant circutnstances and likely consequences” (footnote otnitted)). Johnson v. Zcrbst, 304 U.S
458, 464 (1938) ("(a) waiver is ordinarily an intentional relintjaishmcni or abandonment of a
known right or privilege™). SWal.iv lloykm v. Alabama, V.5 U.S. 2is. 74.1 (1960) (accused may
> .ivr right of confiontation by pleading guilty); Williams \. Oklahoma. 3K U.S. 576, 5X3-84
(1**59) (when defendant admilted ninti of state attorney’s statements of details of crime and ol
defendant’s criminal record, defendant implicitly waived right >4 confiontation on tlin.se state-
ments), United State., v. Marlin. 4XV 1.2d >74. 67X pith (’ir. 1973) (defend,nit tnav stipulate lo
admission of evidence and thus waive right o confront source of evidence), cm. tfcnicil. 417 U.s
wIN (1974)

74 3>7 U S. 337 (1970).

35. /</. at 33*7-41. AT a was readmitted to the coiutiooin on several occasions, and the judge
olloicd Allen the optimi of remaining al the trial il Allen would promise good behavior. Allen
replied, "I’ll ptomisc you shit."” Appendiv to I’ctition for Uertioiaii at 3K, Illinois v Allen. v»'
uU.s 337 1*37(). dial lit llu’.Sn/nane C'nnr;, iG> /ftin. Mi/fim note 25. al VI 11,6.

36 <iiin/'iiit" Mtnray. 1he /'<<»</[# /. i/lvi</ <tnnnin//KJi'n,him firm //A Own tiini | Com-

/nrmia’ 1liif, 36 U, Coi.ii | Hiv. 171, 173 (|Vf>4) (arguing (hat tepealed iniseondtn t by defend-
am after warning ainotuiis to vtiluuiary waiver), with IV.iiiminahv Dh.ai i oi [I'lnnon t
Aminpminis In lin bitnitvi Kimis oi (kimikai Piuhiniuti I'nn 13n Uniii n St vii .

Dimkk i Cntntis, Anvisnitv (o.mmuiii Nutt 'In Im . It Cmst. I* 43(b) (1*778) (discussing
proposed change in language contenting evcepiions to letpiircineiit tinii defendant be present al

eveiy Mage of bis criminal trial.

Subdivision (b) is amended so as to deal with the situations included ilietein in terms ol
cases, a defendant who absents liimsell oi who eng,ages in disruptive eondutl does not
really "agiee™ >0 hi; tried in his ahsemc or "inienli(>uidly iehinliiish” his right to he
present leather he loses or foiled. Ins ri( ‘it lo lie piesent by way of a penally lor violat-
ing veil.tin obligations oi condition-. This is more than a mullet of semantics. In 11/imni
e. Alhn. holding that u disluplivc defendant may I- winded liom his trial. lhe Cmiil
did not conclude th.it the defendant had waived hi. tight to be' piesent, but rather than
[>ir\ lie "lo t Ins light" by virtue ol Ins tichaviot "ol such an extreme and aggravated
nature as to jtislily either bis removal Iroiu the viniilioom oi In. total pbvsieal leslranit "
|3V/ U.S. at 3I(i.| Ibe com I of appeals bad touched (lie opposite icsnlt by imalv/ing tin'
c.i;" m terms ol waiver and concluding that so long as Allen insisted upon bis right to be
pu sent, which lie clearly dal. he could im; be held to have waive ! u because "(lie insis-
tence ol a defendant that lie everci.se this right tinder iime.isouable conditions does not
amount to a waivei " 413 1 2d 23?|, 235| (7th (ir. 1%"%))

(citations omttled)
Seent\n Note. Illinois v. AHeir The | innil hejeiitl.nil >Rtyju inn Inil hint. 46 N V.U | Kmy
120, 132-34 (1V71); Il .YIr. 1 Kiv 447 (IV77. 2s U I'm 1.1ds 443. 455 (1967)
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was proper/7

The Supreme Court elucidated the final exception to the right of con-
frontation— the necessity exception—in Maneusi i. Stubbs.3" Defend-
ant Stubbs claimed that a Tennessee court, in retrying him for murder,
had violated his constitutional right of confrontation by admitting the
testimony of a witness at his previous trially) The government argued
that the witness, who had moved to Sweden before the retrial, was un-
available. Holding that the witness’ testimony at the first trial bore
"sufficient indicia of reliability,”"” the Supreme Court ruled that the
Tennessee court, after finding th.it the witness was, in fact, unavaila-
ble'll to testify at (he second trial, had properly admitted the testimony

37. 397 1L.S. hi 3<13. With its strong emphasis on defendant's misbehavior, tlic forfeiture
exception lo the light of confrontation has been limited to cxtiome cases of misconduct by the
accused. See, Reynolds v. Uniled Stales, 98 U.S. bl5, 158 (1S7.X) (defeudai.t who voluntarily
keeps a witness from testifying ealiiuit insist on right of confrontation); I'nitc1Slates v. Carlson,
517 1.2d 13 5ft. 1359-60 (Xth (it. 1976) (witness' piior grand jmy icsiimony held admissible despite
iihsetice of confrontation with defendant because defendant's intimidation of witness caused wit-
tiess' unavailability at trial), cat denial, <131 U S. 91-1 (1977). United States v. Mayes. 512 I\2d
(+37, ti'l1S-51 (bill Cit.) (dt'feiidant who brings about denial of confrontation in furtherance ol Ins
own interests may not complain of violal'on of his constitutional lights), art denied, *122 U.S.
11108 (1975), ef. father v. (iladden, 3X5 U.S. 293 (1966) (per curiam) (bai)ill's misconduct srotated
defendant's light of confrontation); Douglas v, /.tabuinu. 3Stt U.S. s 15, 418-2*0 (1%5) (pio .ecutoi's
misconduct violated defendant's light of conlYom.'tion) State v. Collins, -65 Md, 70, 7X-79, 2XX
A 2d 163, ItiS (1972) (defendant's absence, through ‘to fault of his own, at deposition of witness
eminted Jclend.nil's sixth atueiulment right of undioolalion). <atlson, hitter,cut in die.line nnd
the (‘tmMithdor.nl Kiyjtt o f Ctmjront.ninn, 9 (thim. 1. Hint. 293 (1973) (if prosecutoi refeis to
evidence outside /m’»nerd in his summation, bnidcn tliould be on prosecution to establish that
com was haimless). Ac,” -'ho (iraham, '/he Right tf t'oifrontoiinii nnd die lleorsoi Ruhr Sit
Uniter Rn/afh [.mcx Another I*2% XC'ltIM I- IR t. 99, | t'i (1972) ("'|a| defendant who murders
a witness ought not lie permitted lo lits/.be :l.e right ol confrontation lo piohihil the use of his
accusation™).

3X <108 U.S. 21)1 (1972)

39. Al m 209. this case atose alter Stubbs was convicted of a felony in a New Yoih stale
eouit In his habeas eoipus petition, Stubbs alleged that because Ins earliei lenneoee conviction
was unconstitutional, the New York state comt could not use the Tennessee conviction as a predi-
cate for a h.usher punishment under New Yolk's second ollcndci laws /,/ at 2115.

<L Ihe locus of the ("unit's concent has been to insuie that there "are indicia ol rclialiil-

uv which have been widely viewed as dcteimtnative of whether a statement max be

placed hctorc the jury though there- is no coiil'toi ation of the declarant,2 lhtltnn ¢ / i

nni L Ilitte 11°S. */e), 89(1970)|, and to "alford the trier of lad a .stuixfncuuy basis lor

evaluating the truth of the prior .statement,** f'n/t/nrtth r (nan , . (799 11S. 149, 161

(197(1)] 1t is clear from these statements, and from numerous prior detision.s of this

Court, that even though the witness be unavailable his prior testimony n ast beat some
of these "indicia of reliability" referred to in Ihtlinn.

*H« U.S. at 213.
<1 (om/hire United States v. Rogers, 519 1.2d '190. lux 502 (Xtli Cu 1976) (witness who
lesiiiied to nteinory lapse and invoked filth amendment plivdegc was not "miaxailable™ at dial),
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into evidence at Stubb’s retrial.'}-

The necessity exception to confrontation is reflected in Rule 15 of the
Federal Rules of Criminal Procedure.'1l3 Under Rule 15 deposition cvi-
dcr.'e is admissible at trialIlif the deponent is unavailable to testify;l

cert. denied, <131 U.S. VIS (IV77). with United Slates v. Amaya, 533 F.2d 188, I‘H (5th Cir. |97()
(witness who testified to lack of memory concerning material portion ofsubject matter of his prior
testimony was "unavailable" at trial), cert, denied, -129 U.S. 11Ul (I'>77), and United States v
Fiore, 443 1 2d 112, 115 (2d Cir. 1971) (declarant who refused to lake oath and made it clear th.it
he would not testify was “unavailable™ at trial), cert, denied. 410 U.S. 984 (1973).
See generally Fill). R. I;vn>. 804(a), defining “unavailability as a witness™ as including situa-

tions in which the witness

(1) is exempted by ruling of the court on the ground of privilege from testifying con-

cerning the subject matter of his statement; or

(2) persists in refusing to testify concerning the subject matter of his statement despite

an order of the court to do so; or

(3) testifies to a lack of memory of the subject matter of his statement; or

(5) is absent fiom the hearing and the proponent of his statement has been unable to

procure Ins attendance (or in the case of a hearsay exception under subdivision (b)(2),

(3). or (4), his attendance or testimony) by pt cess or othei teasonuble means

A declarant is not unavailable as a witness if his exemption, refusal, claim of lack of

memory, inability, or absence is due to the procurement oi wrongdoing of the piopoucnt

of his statement for the purpose of ptcventing tile witness from attending oi testifying,

Hut see llaiber v. I'age, 39tt U.S. 719. 722-25 (1908) (state must make good-failh dibit at of
taining attendance of witness at trial before court may declare witness unavailable); Mote-. \
United States, 17X U.S. 458, 4(i7-74 (19IKIl) (witness’ prior testimony inadmissible because ne--i
pence of piosecution caused dcelatant’s absence at trial), United States v. | ynch. 499 | .21 lot I
1022-23 (1).C, Cir 1974) (parly odeiing oul-of-couil statement carries burden of deinonslratine
mia'.nubility of declarant); I'Méef. United Stales v. llell. 51HL F.2d 1287, 1290 (2d Cir. 1974) (Inal
court’, tie ivailability ruling reviewable only for abuse of discretion)

Seegenerally ."in.posiion nn the Tropnxe,! federal Sides ofl.'videncc: Hart/, 15 waym 1 11"
107(>, 11111 -tio ('9u9), Note, The i'nowid.ihihiy Re:/iiircmentfoi T \captions to the llairstn Hide. !
Mo. L. Id v. 404 (197(r), ; i.AVA L. Id v 477 (1969)

42. 408 II.S at 21b.

43. See note 1 supra.

44, See, et;.. United Stales v. King, 552 1 .2d 833, 840 41 (91h Cir. 1976) (tejcciing contention
that couliontation clause pioliihits use of witness' deposition at criminal trial), ecu denied, 1o
U.S. 966 (1977); United Stales v. Kicket'Oti, 498 1-.2d 367, 374 (7th Cir.) (same). cert, denied. 419
I1.S 965 (1974); United Slates v. Singleton, 46(1 F.2d 1148, 1152-53 (2d Cir. 1972) (same).
denied, 410 U S. 964 (1973). See 19 N.Y.L | 198(1973); 1973 UIAII L. Id v. 839. .SVvgetter,r't\
Cailson, Jailing the Innocent: Hie flight o fthe Matanil Hitness, 55 1owa 1. Idv. 1, 18-19 (Interi

45 1'rii I( Ckim. I'ltnc. 15(e). tipto note 3. .Viv notes 12,41 supra

Ihe Stiprcnn- Court has staled that the rig,lit ol e.iiifrorilalion is not ti men; codif.niton o: t
heatsay rtile and its exceptions. See, e.g., Outton v. Evans, 4K) U.S. 74, 86 (197(1) (plurality opm-
roll) ("It seems apparent that the Sixth NincndmeiiEs C'onlinntalion Clause and the evidenti.oy
heatsay title stem fiom the same roots Hut this Court has never cigiulcd the two, and we decline
to do so now.") (footnotes omitted), California v. Green, 399 U.S 149, 155 (1970), Snyder *
Massachusetts. 291 U.S. 97, 107(1934) Hutcf. Salinger \. United Stales, 272 U.S. 542. 54S[|9.M
(piupo.e of confrontation clause is to preseive the eoninioii-hiw right and its exceptions) Set 0' '
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Moreover, with recent technological advances in the field of electronics,
depositions by video tape are gaining iccognition at federal criminal

chambers v. Mississippi. <110 U.S. 284. 302 (1973) (il testimony is critical to defense, ""hearsay rule
iiiiv not be applied mechanistically to defeat the ends of justice').

Nevertheless, the policies underlying the necessity exception to confrontation and the excep-
tions to the hearsay rule are similar. See, €.g.,, D mton v. Evans. 400 U.S. at 80-83 (allowing
admission at criminal trial of declaration by co-conspirator in furtherance of conspiracy); Califor-
nia v. Green. 399 U.S. at 165 (alternative holding) (allowing admission at criminal trial of prior
iccorded testimony of now-unavailable witness if defendant had opportunity to cross-examine
that witness at time of recording); Delaney v. United Slates, 263 U.S 586. 590 (1924) (allowing
admission at criminal trial of declaration by co-conspirator in furtherance of conspiracy); Mattox
v. United St ties. 156 U.S. 237, 244 (1895) (allowing admission at criminal trial of prior reco.dcd
testimony of now-unavailable witness because defendant had opportunity to cross-examine n!
lime of recording); Mattox v. United States, 146 U.S. 140, 151 (1892) (allow ing admission at crimi-
nal trial of dying declaration); United States v. Martinez, 573 1;.2d 529, 533 (8th Cir. 1978) (al-
lowing admission at criminal trial of declaration by co-conspirator in furtherance of conspiracy);
McLaughlin v Vinzant, 522 1\2d 448, 450-51 (1st Cir.) (allowing admission at criminal trial of
spontaneous utterance), cert, tlenifil, 423 U.S. 1037 (1975); United States v. Snow, 521 1:.2d 730,
734-36 (9th <it. 1975) (allowing admission at criminal trial of declaration by co-conspirator in
hit (Iterance of conspiracy), ccrl. denied, 423 U.S. 1090 (1976); United Stales v. Lipscomb, 435 I;.2d
795, 802-03 (5th Cir. 1970) (allow mg admission at criminal trial of entries in the regular course of
business), cert, denied, 401 U.S. 980 (197i); llanlcy v. United States, 416 1:.2d 1160. 1167-68 (5th
Cir. 19(>9! (same), edt. denied. 397 U.S. 9)0 (1970); United Stales v. Kelly. 349 I.2d 720. 770-71
(2d Cir. 1965) (allowing admission at criminal trial of recorded past recollection), ren. denied, 384
I1'S. 947 (1966); Reed v. lleto, 343 1.2d 723, 724 (5th Cir. 1965) (allowing admission at criminal
trial of public records of routine character). Tin see. e.g., llarber v I'age. 390 U.S. 719, 722-25
(1968) (expanding "unavailability” concept beyond its traditional hearsay definition), Kirby s.
United States, 174 U.S. -17. 53-56 (1899) (denying admission at criminal trial of record of convic-
tion of thieves to prove that property received by defendant had been stolen); Phillips v. Neil, 452
f.2d 337. 343-48 (Gilt Cir. 1971) (refusing admission at ctiminal trial ofentry in the tcguiar cotit.se
of business), reii. denied, 409 U.S. 881 (1972).

See geaetedly linker, supra note 16; Grab.un, The Confrontation danse, the Hearsay Rate, aid
the 1'orgetful Ilitness, 56 Ti-x. I. Rrv. 151 (1978); Griswold, supra note 16; Read, The Few Ct <
frontation- The Hearsay Dilemma. 45 S. Cai.. L Rrv. 1(1972); Seidel on, Hearsay Txee/niom and
die Si\ih Amendment, 40 Gto. \Y ash. L. Rrv. 76 (1971); V.'estcn, W/ii.i note 16; Younger. Hear-
iliynnd Confrontolion, (>r. Illiai ! very Criminal Defense lawyer Should Have in Mind Ithra He
Oh/eets to the Troseeutar's djft. i f Hearsay, 2 N viT. J. CitiM. Oi i 65 (1976). Note. Confmntathm,
Crass-T.xaminniion and the Right io I're/iere a Defense, 56 Gt.o. 1.J. *39 (1 N o t e , [/tie Useif
Drier Recorded 'Testimony and the Right of Confrontation, 54 low s I.. RI's 360 (1968); Note,
Hearsay, the Canfran/aliim Cuanmiee and Related Problems, 30 1 v L. RILv. 651 (1970); Note,
/Yeserving the Right lo Cati/ranitilion—A Few Approach to Hearsay C.vidcn-.e in Criminal Trials,
113 U. I's | RILv. 741 (1965); Note. Hearsay and >onfrontatian Can the Criminal Defendant's
Kt,fils He | 7eserved Ci.dera llifiirr.in'dStandard?, 32 wash.  Lii I Rl v. 243 (1975), 38 LA. I.
Ri'v. 858 19/.S). 40 M i. I.. Rt.v IMI (1975); 13 U.C I. A | RIls 366 (1966); 31 V\S'». I Rrs
683 (19 75 Yaii I.J. 1434 (1966).

Sec atio (. Mr ("tm.'ttr'K. Mr CotrMIt h’s 11akanoax 0i till 1\w or Evun.Mt t; (j 252 (2d e»l.
197?); .1 Wt.iNsii.iN fit M. lit not it. 4 Wt insii in’s I-viiu w i at 1 800 |04) \1977): 5 W n stolti,
Ivti,|\< i (j.S 1365, 1395-1400 (Chadluiurii lev. 1974).
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trials/6

46. See, e.g.. Uniicd Stales v. King. 552 1'.2d S.33, 841 (9th Cir. 1976), cert. denied, 420 U.S.
966 (1977); cf. Hendricks v. Swenson. 456 |- 2d 50?. 505-07 (ilih Cir. ii>72) (allowing admission at
criminal trial of video-taped confession by defendant).

Fed. R. Civ. P. 30(b)(4) (applicable to criminal trials through Fed. R. Crim. P. 15(d), supra
note 3, provides;

The court may upon motion order that the testimony al a deposition be recorded by other

than stenographic means, in which event the order shall designate the manner of record-

ing, preserving, and filing the deposition, and may include other provisions to assure that

the recorded testimony will be accurate and trustworthy. If the order is made, a party

may nevertheless arrange to have a stenographic transcription made at his own expense,
(emphasis added).

See State V. Reid, 114 Ari/.. 16, 27-29. 559 E.2d 136. 147-49 (1976) (en bane) (allowing admis-
sion at criminal trial of video-taped testimony by non-key witness), cert, denied, 431 U.S. 921
(1977); People v. Moran, 39 Cal. App. 3d 398,410,114 Cal. Rptr. 413, 420(1974) (allowing admis-
sion at criminal trial of video-taped testimony by main prosecution witness; “|v]ideo tape is suffi-
ciently similar to live testimony to permit the jury to properly perform its function”); Hutchins s.
Stale, 286 So.?d 24-1, 245-46 (Hu. Hist. Ct. App. 1973) (allowing admission at ciiminal trial of*
video-taped testimony by expert \vitncss)2&tuto.v. Hcwectl,.86. Wash. 2d 487.490.94. 545 )’.2d 17'I
,'1203-05 (1976) (cn banc)l(allowing admission at criminal trial of video-taped testimony by vic-
tim).

5n Kansas City v. McCoy, 525 S.W.2d 336 (Mo, 1975) (en band, the .Supreme Court of Missouri
sustained, as consistent with the confrontation clause, the use of closed circuit television in the
examination of an absent witness at a criminal trial. The city's expert witness testified from the
crime laboialoty while the judge, parlies and counsel watched from the courtroom. As noted by
the Supreme Court of Missouri, the two-way closed circuit tclc-vi-nm system causes the transmis-
sion of pictures and voices to be instantaneous, Id, al 337. In contrast, a video-taped deposition is
not a present event, but a record ofa past event, See Weis. l:/eeiron:es T.vpand ('oitnrooi.is' Hal/v.
63 A.H.A. J. 1713, 1715 (1977). The distinction might he sigmlicant in light of the requiccnicni
Hint a witness be unavailable at a federal criminal trial before the trial courl may admit.. depo.i-
tioh by that witness as substantive evidence against the accused. Bit* Fed, R. Crim. I* 15(a),
supra note 3. When using closed circuit television because the witness is testifying at the time of
the trial, it might be unnecessary to show that the witness-is unavailable to testify in Ihe court-
room. Satsee 44 U.lvI.K.C. L. Rr.v. 517 (1976) (arguing that due to the unique dnir.iclerioiesof
closed circuit television, its use ttt a criminal trial, unlike the use of video tape, violates the defend-
ant’s right of confrontation).

A wealth of material discussing the use of video tape at various stages of the trial process exists;
most commentators advocate its use in the courtroom Seegenetath Rather .2 Hates, |'itleolopeat
Ciiminal i rrn<edings, 25 I1asiiNfts L.I. 1017 (1971); Herman!  Jacouhovitch, iish Outof Water
A iiricfOverview i fSocial am! Psychological Concernsabout li\leotape,i Trials, 26 I11a-shnos 1. 1
999 (1975); Cunn iigh.uu, Vuieotape Evidence: Technological it,novation in the Trial Timesi. 36
Ata. Law. 228 (1975); Doret, Trial hy \'ideotope~-Can ./tolire He Seen la lie Pone?. 47 1lsic
L.Q. 228 (1974); Kennedy, The Practical Uses of iriahision anti Pepovision, 1971 Tmu |
Gunn- 183; Kornblum & Rush, leterhwn in Courtroom ami Classroom. 59 A It AT. 271 (I
l.eibsim. How and When to Use lideo lope ihpositir i, -12 Kv. 111.MI1 ¢ H. 31 (Apr. |97S).
McCrystal, Tir/eotnpe Triala Relieffur Our Congested Courts, 49 Dun. I.I. 4t>3 (19/3); Miller.
lideotaping the Oral Reposition. 18 I'RAC. Law 45 (1972), Moiriil, inter— The lideo iuj'c Itnti.
3.1 Mar. J. I'llac. & I’roc. 237 (1970), Note, lideotapr Trials: i cgaiand Practical hnpittan,no <
Cot.list J. I.. & Sot'. Elions. 363 (19/3); Note, Hehra\l t liters |ideotope: The Men lidee tech-
nology in Perspective, 0 (’ri.k.iiion 1 Hiv 214 (1972), Note, Vnlco-Tape 1rials: .1 i'roi=
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In United States r. Beri/ie/d47 the Eighth Circuit Court of Appeals
asserted that both physical confrontation and concurrent cross-exami-
nation arc essential elements of a defendant’s sixth amendment right of
confroniaiiuii/” Unless the defendant waives, forfeits, or loses by ne-
cessity this constitutional right, a confrontation that does not entail an
actual face-to-face meeting between the accused and the witness does
not meet the requirements of the sixth amendment.4" In reaching this
conclusion, the Court specifically relied upon Mattox v. Unitct'
States,5" Kirby p United States?' Dowdell p United States?2and Sny-
der p Massachusetts?y Writing for a unanimous court, Chief Judge
Gibson argued that, “While some recent cases use other language, none
denies that confrontation required a face-to-face meeting in 1791 and
none lessens the force of the sixth amendment.”5”

In the opinion of the court, physical confrontation is of primary im-
portance because it guarantees to the accused the right to participate in
the conduct of his defense.55 Moreover, the court expressed the belief
that the accuracy of an adverse witness’ testimony is sharpened by the
presence of the defendant. 1 Cross-examination is an essential com-

ts/i/iiuiiunnr.ita t.eyutAnalvsi-, 26 Sian. L. Ri.v. 619 (197*1); 20 Ur Taui. L. Ki v. 92%) (1971), *I2
Mo. I.. Kiv. 121 (1977).

SWiimi fi Cnu A W. Suiuamm, Li AUNINr. ihom television 84-86 (1968) (study indicated
lliat media instruction lo students matches eflccliveness of live instruction): Ryan *t Cassatt, litr-
vision iiviitcmc in Court, 122 Ast. I I'sycii. 655 (1965) (discussing use of video-taped interviews to
determine legal competency)

<17. ;593 P.2d 815 (8lh Cir. 1979).
*18. /Fai 821.
<9 hi at 820-22.

50. 156 U.S. 237 (1895). Sec note IX supra and accompanying text.
51. 171 U.S. *17 (1899). V< note 21 Supraand accompanying text.
52. 221 U.S. 325 (1911). See note 21 supra and accompanying text.

53. 291 U.S. 97 (193*1).St't* note 21 supraand accompanying text
5. 593 1.2d ;it 821

The right of cross-examination reinforces the importance of physical confrontation.
Most believe that in some undefined but real way recollection, voracity, and communica-
tion arc Influenced by face-tb face challenge. This feature is a part of the sixth amend-
ment tight additional lo the right of cold, logical cross-examination by one's counsel
Il
In a footnote, the court noted that “|e]xclusion of the defendant from a deposition where testi-
mony is taken for introduction at trial also potentially conflicts with the defendant’s right of scfli-
representation.”” hi at 821 n 8 (citations omitted).
The court cited no authority to support its contention that a lacc-to-face meeting .between de-
fendant and witness increases the likelihood that the witness will truthfully relate lhe fact*.
Whether effective cross-examination by counsel produces Ihe same result, and whether the court's
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panion to physical conrronlation, but it is not independently sufficient
to satisfy the requirements of tin; sixth amendment.”'

Once the court established that physical confrontation was required,
it turned to the question of whether licnfield, verbally or through his
actions, had lost the protection of his constitutional right. The court
found that Benficld haci not waived, forfeited, or lost by necessity his
right to physically confront Cady at the deposition.58 No evidence of
an affirmative waiver by Benficld existed,50 and the court did not find
the charge against BonlieJdd so heinous as to excuse the prosecutrix from
facing defendant while testifying/I Shifting its focus to the specific
procedure used at the deposition, the court found that the absence of a
face-to-face meeting between Benficld and Cady, and the hitter’s un-
awareness that during the course of the deposition she was being moni-
tored by defendant, resulted in only an imperfect confrontation/’l As
such, it was insufficient to test the accuracy of Cady’s perceptions and
expressions of her ordeal/2

The court carefully noted that it did not condemn the use of elec-
tronic devices in the courtroom/'2 Instead, the conn’s concern
stemmed from the particular procedure employed. The deposition pro-
cedure used was “(lloo great an abridgement . . . of defendant’s con-

proposition is sound from a psychological standpoint R imelenf. Seegenmdk Kttinki m
Imi'ki ssions 27 (1**75); M. | Mit* (t It. Cam .son, Cams and Ma'll mals on laioinu 166-7.1
(1*>72); Ladtl, Sowe (Jhtftw/Mtu on Otddulih. Ini/wichnwiit oj Ili/hivsi i, 52 ColiM 11 1,Q, 227
(1967); 44 UM K.C. L. Rl v 517. 52.1-25 11070). Sre .;/«< United Stalls v. West. 57-1 1.2d IHI,
11-0 (dtli Cir. I>7R) (Widener, J,, ilis-.ontiru;) (undocumented statement that "wo inlist recotmixe
that a witness will alien inukc accusation* behind the buck el ite accused which lie will not repeat
to his face”).

57. 59,2 1.2d tit X2I "The right ol cioss-cxHimnution reiiforecs the importance of physic. |
confrontation.” A/

58. /./ at 82.1-22

59. Id at 821.

ftO. Id. The court merely assumed, without deciding, that a grievous crime against a person
could excuse the victim from facing the. defendant while testifying A/ Although itoling Ili.it Si.iie
v. Richey, 107 Ari/.. 552, 555. 490 I’.Pd 558. 591 <1971), allowed the examination, in defend mi’
absence, of a child abuse victim’s competency to testify, the RtnfM comt found no imh. n«'i>
tliat the child had given substantive testimony in the dcfendtmi’tal> cnee SV.VI;.7d at 821 u I’
The IIm/iM court concluded that ' [tjo liml a waiver or Im: iimc in this case would dcsiioy th-'
light of confrontation in nc.nly all cases of alleged ciuncs against persons™ /./ at 821.

hi. 592 I-.2d at 821-22.

62 Id.

62 'Today's decision should not he regarded as prohibiting the development of electronic
video technology in litigation. Where the patties ag.ee lo a given pioifdme ot where the prove -
ilthe mote nearly approximates the traditional couitioom setting, out apptov.il might he loidi
coining™ Id. al 821
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frontation right to pass constitutional muster.”64 The court ordered
that Benficld’s conviction be reversed65 and, after disposing of Ben-
field’s objections against the government's ability to retry him/% re-
manded the case to the district court for further proceedings.67

Benjield's significance lies in the Eighth Circuit’s reestablishment of
the requirement of a face-to-face meeting between defendants and wit-
nesses as an important part of the constitutional right of confrontation.
The court’s emphasis on defendants’ right to personal, physical con-
frontation is consistent with the MattoX line of cases6* and the holdings
of r,tiz nnd Allen?' The Supreme Court’s recent focus on effective
cross-examination as the cssen'ial element of confrontation, however,
had shifted the requirement of physical confrontation to the back-
ground.70 Thus, the Bcenfield court’s reemphasis on facc-to-face meet-
ings absent a showing of waiver, forfeiture, or necessity indicates that
physical confrontation has not bee 1 eliminated from the rights guaran-
teed by the sixth amendment.

The decision in Benfieldis also important because the court expressly
approved the use in criminal trials of video-taped d positions that com-
ply with the terms of Rule 15 and allow the d hint to participate
actively in the proceeding. Commentators gene agree that a jury is
capable of satisfactorily viewing a deponent’s d. mor through video
tape,7l and the court’s decision exhibits a willingness to accept this
proposition.77

A deposition proceeding plays a significant role in the ultimate dctr.r-

6-1. I,! "Hoc die light of coiifroiit'Uii'M was considerably | nitailed I»y the procedures em -
ployed. WiItiil curtailment nr diminislitm'iK impld be constitutionally pcimissihlc depends on the
fiictiiiil context of each ease, im India;; the defend,mt‘s enminel * /,/

65. U a! x22.

66. /.

6v. hi

6S  .Viv notes 1)1, 21 supra and accompanying text

69. In neilltei Din; i Alien diet the Supreme I'uiut declare defendant'sconfrontation sij.ht

satisfied by viearirus represent ilinu lliiotipb counsel Instead, the ( ami devised the waiver and
t'orleiltiic exceptions, respectively, to the riphl ofconliontatiun 5'\v not, s 10 17 supra and accnm-
p.iiiyni|! text Ilnis, the ability o! llenlield s attorney to cioss exaiuinc <"suly at the tlep isition, .nv
note Il supra, could not pmperly .support a lindiii|; tli.il Uentiild's ii;;lit confiont.dimi w.t,
satisfied.

70  .Mr notes 22-21 supra and aecompanyinp text

71. See cases and oilier milhorlt ex cited note <I6supra.

12 Cf the Supreme Court DII' Tam. supra note 25, at115 (whenapplied to lien/., hi, slip
pests that allliniiph video tape sullieiently cxhiliits a witness' demeanoi, the Constitution may not

require that the jmy view d ineanoi)
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mination of a defendant’s guilt or innocer.c;. Thus, the Benfieh! court’s
careful scrutiny of the procedure employee, during the victim’s deposi-
tion is commendable. The court's holding that confrontation between
defendants and witnesses must be complete precludes a step backward
toward a judicial system in which ex parte affidavits and depositions
would be sufficient to support a criminal conviction.'3

73. Sec Mattox v. United States, 156 U.S. 237, 242-13 (1895); note 2S supra.
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UNITED STATES v. BENFIELD

815

Cltons593F.2d815 (1979)

UNITED STATES of America, Appellee,

V.
Russell Wayne BENFIELI), Appellant.
No. 78-1665.

United States Court of Appeals,
Eighth Circuit.

Submitted Dec. 11, 1978.
Decided March 8, 1979.

Defendant was convicted in the United
States District Court for the Eastern Dis-
trict of Missouri, John F. Nangle, J., of
misprision of felony, and he appealed. The
Court of Appeals, Gibson, Chief Judge, held
that: (1) where defendant was not allowed
to be active participant in videotaped depo-
sition and witness was deceived as lo pres-
ence of defendant in building anti defend-
ant’s ability to hear and view testimony as
it wns given, use of the videotape deposition
at trial violated defendant's constitutional
right to confrontation; (2) evidence was
sufficient to support conviction for mispri-
sion of felony, and (3) Fifth Amendment
did not present bar to retrial on misprision
of felony charge, notwithstanding that de-
fendant had been acquitted on charge of
being accessory after the fact to kidnap-
ping.

Reversed and remanded.

1 Criminal Liw c="G62(l)

Normally, the right of confrontation
includes a face-to-face meeting at trial at
which time cross-examination takes place.
U.S.C.A.Const. Amend. 6.

2. Criminal Law e=»662(l)

Constitutional right to confrontation
requires cross-examination in addition to
face-to-face meeting in that right of cross-
examination reenforces importance of phys-

ical confrontation. U.S.C.A.Const. Amend.
6.

3. Criminal Law c=aGG2(3)
Exclusion of defendant from deposition
where testimony is taken for introduction

at trial potentially conflicts with defend-
ant’s right to self-representation as well as
to his right of confrontation. U.S.C.A.
Const. Amend. 6; Fed.Rules Crim.Proc. rule
15, 18 U.S.C.A.

4. Criminal Law ¢=627.2

Although videotape deposition of wit-
ness supplied environment substantially
comparable to trial, procedural substitute
was constitutionally infirm where defend-
ant was not permitted to be active partici-
pant in the video deposition and witness
was deceived as to presence of defendant in
building and his ability to hear and view
testimony as it was given. U.S.C.A.Const.
Amend. 6; Fed.Rules Crim.Proc. rule 15, 18
U.S.C.A.

5. Criminal Law c=662(l, 3)

Confrontation clause of Sixth Amend-
ment contemplates active participation of
accused at all stages of trial, including face-
to-face meeting with the witness at trial or,
at the minimum, in a deposition allowing
the accused to face the witness, assist his
counsel, and participate in the questioning
through his counsel; any exception should
be narrow in scope an based on necessity
or waiver. U.S.C.A.Const. Amend. 6.

6. Compounding Offenses <=6

Evidence was sufficient to support con-
viction for misprision of felony for failure
to notify authorities once defendant had
knowledge of kidnapping. 18 U.S.C.A. § 4.

7. Criminal ljiw <=>1175
Inconsistent verdicts in a .ingle trial do
not form basis for reversal of conviction.

8. Judgment c=»751

Criminal rule of collateral estoppel does
not apply to verdicts of guilt and innocence
rendered in a single trial.

> Criminal l-aw 0=>186

Fifth Amendment did not clearly bur
retrial of defendant following reversal of
conviction for misprision of felony, notwith-
standing that defendant was acquitted at
trial on charge of !>eing accessory after the
fact to kidnapping. 18 U.S.C.A. 8§ 3, 4;
U.S.C.A.Const. Amend. 5.
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John C. Pleban, London, Greenberg &
Fleming, St. Louis, Mo., argued and on
brief, for appellant.

David M. Rosen, Asst. U. S. Attv.. St.
Louis, Mo,, (argued), and Robert D. Kings-
land, U. S. Atty., St. Louis, Mo., on brief,
for appellee.

Before GIBSON, Chief Judge, and
BRIGHT and HENLEY, Circuit Judges.

GIBSON, Chief Judge.

A jury found Russell Wayne Benfield
guilty of misprision of a felony in violation
of 18 US.C. § 41 and acquitted him of
being an accessory after the fact to kidnap-
ping in violation of 18 U.S.C. § 3.: After
being sentenced to prison for two years on
the misprision charge, Benfield brings this
appeal. We reverse and remand.

The events leading to the conviction of
Benfield took place during February 1977.
Prior to February 24, 1977, John Bates was
an inmate at the Arizona Slate Penitentia-
ry pursuant to his conviction for assault
with a deadly weapon. On that date Bates
broke out of the Arizona penitentiary with
the assistance of hi wife, Charlotte. The
following day John and Charlotte Bales
forcibly took Patricia Cady and her automo-
bile from a hospital pnrking lot in Tucson,
Arizon. The Bateses then drove the auto-
mobile, with Cady as a prisoner, to St.
Louis, Missouri, where they arrived on Feb-
ruary 27, 1977.

Prior to his arrival in St. Louis, John
Bates telephoned Russell Benfield several
times, both before and after Kkidnapping
Cady. The substance of those convorsa-

18 U.S.C. § 1 provides:
Misprision of felony

Whoever, having knowledge of the actual
commission of i>felony cognizable by a court
of the United Siutes, conceals nnd does not
as soon as possible make known the same to
some Judge or other person in civil or mili-
tary authority under the United States, shall
he fined not more than $1i00 or imprisoned
not more than three years, or both.

2. 18 U.S.C. 5 3 provides:

Accessory after the fact
Whoever, knowing that an offense against
the United States has been committed, ra-

tions was disputed at trial. The Govern-
ment’s version came in through the testimo-
ny of Charlotte Bates and Patricia Cady as
to what John Bates told them had lwn
said. According to this version Bates told
Benfield about the kidnapping during a
phone call from Las Cruces, New Mexico,
and Benfield told Bates to bring Cady to St.
Louis. Benfield testified that he did not
learn of the jailbreak or kidnapping until
Bates arrived in Missouri.

In any event, Benfield did meet with
Bates in St. Louis. Benfield rented a motel
room for Bates in which Patricia Cady was
held. Cady was blindfolded and only saw
parts of Benfield's face and body. As in
the case of the telephone conversations, the
Government’s version of the discussions be-
tween Benfield and John Bates was
presented through Charlotte Bates’s and
Patricia Cady's recollections of what Bates
recalled after Benfield had left. The
Government presented evidence that Ben-
ficld gave John Bates sixty-si\ dollars, and
promised to bring additional funds to him in
Kennctt, Missouri.

According to Benfield, once he learned of
the kidnapping his efforts were directed at
securing Cady’s release unharmed and
causing Bates to leave St. Louis. Benfield
claims he told Bates he would supply money
if Cady were released. Bates then agreed
to release Cady in Memphis, Tennessee, and
return to St. Ixmis for money received by
Benfield from Bates’s account in a Marine
Corps credit union,

From St. Louis, John and Charlotte Bales
took Patricia Cady lo Kennctt, Missouri,

ctlves, relieves, comforts or assists the of-
fender in order to binder or prevent his ap-
prehension, trinl or punishment, is an acces-
sory after the fact.

Except as otherwise expressly provided by
any Act of Congress, an accessory after the
fact shall be Imprisoned not more than one-
half the maximum term of Imprisonment or
fined not more than one-half the maximum
fine prescribed for the punishment of the
principal, or both; or if the principal Is pun-
ishable by death, the accessory shall be im
prisoned not more than ten years.
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where John Bates met with Roger Benficld,
Russell’s brother, but failed to receive any
aid from him. While the group was in
Kennett, law enforcement officers ap-
prehended Charlotte Bates and released Pa-
tricia Cady. John Bates took his own life.
Patricia Cady then participated in a news
conference and granted interviews with
journalists r.nd the broadcast media. Patri-
cia Cady has commenced civil actions
against tiie State of Arizona stemming
from the abduction and Charlotte Bates has
been convicted of aiding and abetting the
kidnapping of Patricia Cady.

In a four-count indictment filed Septem-
ber 29, 1977, Benficld was charged with
being an accessory after the fact to the
kidnapping of Patricia Cady and to the
interstate transportation of her stolen car
and with misprision of those felonies. Trial
was set for January 3,1978, but was contin-
ued to February 27, 1978, due to the hospi-
talization of a Government witness, Patricia
Cady. On February 23, 1978, the Govern-
ment obtained a further continuance of the
cast to April 2A, 1978, due lo Cady's una-
vailability. In a letter dated January 30,
1978, Cady’s psychiatrist, Dr. David B. Gur-
land, indicated that Cady should not lie
subpoei. 'ed to appear for two or three
months, ,’nor to April 2-1, 1978, Dr. Gar-
land again wrote the trial court, stating
that Ms. Cady should not lie required to
endure it trial situation or face Benficld.

The Government then filed a request lo
take a videotape deposition of Patricia Cady
in Arizona. On April 21, 1978, a hearing
was held on this request and Dr. Gurland
was called to testify, lie staled that in his
opinion Ms. Cady's psychiatric problems
were directly related to her abduction.5 He
recommended tliat she not be required to
testify or tliat circumstances less stressful
than a trial courtroom be arranged. The
trial court granted the request for a dcposi-

3. Ms. Cady's infirmity began several months
after the kidnapping. It gradually worsened
until she could no longer tolerate crowd situa-
tions ami was unable to work.

4. The Government made only a marginal show-
ing of Cady’s unavailability at trial. No new
evidence of her condition was presented. In-

593 fm - ih

tion and ordered that Benficld could be
"present at the deposition but not within
the vision of Mrs. Patricia Cady."

The deposition was held on May 11, 1978,
in Tucson, Arizona. Benficld was excluded
from the room in which the deposition took
place. He was able to observe the proceed-
ings on a monitor and halt the questioning
by sounding a buzzer, at which time the
deposition would be interrupted and Ben-
field’s counsel would leave the room to con-
fer with Benfield. The counsel was permit-
ted to cross-examine Cady. However, Cady
was apparently kept unaware of Benfield’
presence in the building.

Thereafter, trial commenced in St. Louis
on July 10,1978. The videotaped deposition
of Cady was admitted in evidence and
played lo the jury/ At the conclusion of
the case, the trial court granted Benfield’s
motions for acquittal regarding the counts
arising from interstate transportation of a
stolen automobile. The remaining two
counts were submitted to the jury and, as
we have said, Benfield was convicted of
misprision of felony blit was acquitted of
the charge of being an accessory after the
fnct.

Following the denial of various post-trial
motions, Benfield brings this appeal. He
raises several points. Because of the view
we take of the ease, wc shall consider only
two of the issues presented. First, were
Benfield's constitutional rights as guaran-
teed by the sixth amendment violated by
the procedures employed during the deposi-
tion of Patricia Cady? Second, under the
fiicts of this cast;, is a second trial precluded
by the acquittal of Benficld on the accesso-
ry after the fiiet charge?

The sixth amendment provides, io part:
"In till criminal prosecutions, the accused
shall enjoy the right * * * to be con-
fronted with Lite witnesses against him

stead, the Government relied on the failure of
Dr. Gurland to notify them of any improvement
In her i idltion. An additional showing of the
witness's mental condition and availability on
the trial date would have been n much better
practice.
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*ox These words express the com-
mitment of our law to certain values in the
determination of the guilt or innocence of
those accused of crime. At first glance, the
command that is embodied in that phrase
seems so simple and unambiguous as to
*efy expression through any other words.
It was adopted in response to supposed defi-
ciencies in the original Constitution.5 How-
ever, since the sixth amendment was rati-
fied on December 15, 1791, it has been
camouflaged by case law and nibbled by
necessity. Today the Government urges
that “face-to-face meetings” are not part of
the rights guaranteed by the sixth amend-
ment.

The courts have always been committed
to giving obedience to constitutional com-
mands. In Lewis r. United States. 146 U.S.
370, 13 S.Cl. 136, 36 L.Ed. 1011 (1892), the
Court interpreted the common-law and con-
stitutional right of the accused to confront
and challenge prospective jurors face to
face. The Court seems to have been of the
view that this and other sixth amendment,
rights were so important to the accused nnd
to the public that they could not be waived.
Twenty years later, the Court decided Dinv.
v. United Stales. 223 U.S. 442, 32 S.Cl. 250,
56 L.Ed. 500 (1912). Diaz held that an
accused who was not in custody could waive
his right to be present at all times during
the trial. Dim distinguished and narrowly
construed the holding of Lewis. 223 U.S. at
458, 13 S.Ct. 136.

5. 'the complaints foreshadowing the sixth
nmendment were expressed by one anti-feder-
alist, as follows:

For the security of life, in criminal prosecu-
tions, the hills of rights of most ol the States
have declared, that no man shall he held to
answer for a crime until he is made fully
acqu..inied with the brought against
him; he shall not lie compelled to accuse, or
furnish evidence against himself—the wit-
nesses against him shall be brought face to
face, and he shall be fully heard by himself or
counsel. That it is essential to the security of
life and liberty, that trial of facts he in the
vicinity where they happen. Are not provi-
sions of this kind as necessary in the general
government, as in that of a particular Mate?
The powers vested in the new Congress ex-

The Supreme Court construed the sixth
amendment’s confrontation clause in at
least three cases decided between 1895 and

1911~ tn ijfofinv
237,

tox
the

SctttCw 156 U 3

15 S.Ct. 337, 39 L.Ed. 409 (1895), Mat-
had been convicted at a trial in which
transcribed testimony of t.vo witnesses

given at a prior trial was admitted. At the
time of the second trial, the witnesses were
deceased. The Court recognized that the
admission of this testimony was ir. conflict
with the letter of the sixth amendment.
However, the conviction was affirmed and

the

court stated:

tend in many cases to life; they are authoriz-
ed to provide for the punishment of a variety
of capful crimes, and no restraint is laid

We are bound to interpret the Consti-
tution in the light of the law us it existed
al the time it was adopted, not as reach-
ing out for new guaranties of the rights
of the citizen, but as securing to every
individual such as he already possessed as
a British subject—such us his ancestors
had inherited and defended since the days
of Magna Chnrta. Many of its provisions
in the nature of a Bill of Rights are
subject to exceptions, recognized long be-
fore the adoption of the Constitution, and
not interfering at all with its spirit.
Such exceptions were obviously intended
to lie respected. A technical adherence to
the letter of a constitutional provision
may occasionally be carried farther than
is necessary to the just protection of the
accused, and farther than the safety of
the public will warrant. * * *

upon (hem in its exercise, save only, ihnt
‘The trial of all crimes, except In cases of
Impeachment, shall lie by jury; and such trial
shall be in the State where the said crimes
shall have been committed.” No man is sc-
enic of a trial in the county where he is
charged lo have committed a crime; he may
be brought from Niagara to New York, or
carried horn Kentucky to Richmond for trial
for an offence supposed to be committed.
What security is there, that a man shall be
furnished with a full am1lnt n description of
the charges against him? *.hat he shall be
allowed to produce all proof he can in his
favor? That he shall see the witnesses
against him face to face, or that he shall he
fully heard in Ids own defence by himself or
counsel?

No. Il, lotters of Urutus (1ViiBj, reprinted in 1

Il. Schwartz, The Pill of Rights: A Documenta-

ry History 508 (11)71).
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The substance of the constitutional pro-
tection is preserved to the prisoner in the
advantage he has once had of seeing the
witness lace to lace, and of subjecting
him to the ordeal of a cross-examination.
This, the law says, he shall under no
circumstances be deprived of, and many
of the very cases which hold testimony
such as this to be admissible also hold
that not the substance of his testimony
only, but the very words of the witness,
shall be proven.

150 U.S. at 2-13-14, 15 S.Ct. at 340.
phasis added).

The court again considered the right of
confrontation in Kirby v. United States, 174
U.S. 47, 19 S.Ct. 574, 43 L.Ed. 890 (1899).
Kirby was charged with receipt of stolen
property. At trial the Government intro-
duced the record of the conviction of third
parties for theft of the property to establish
that it had been stolen. The Supreme
Court held that this procedure deprived
Kirby of his sixth amendment rights:

The record showing the result of the trial

of the principal felons was undoubtedly

evidence, as against them, in respect of
every fact essential to show their guilt.

But a fact which can be primarily estab-

lished only by witnesses cannot be proved

against an accused—charged with a dif-
ferent offence for which he may be con-
victed without reference to the principal
offender—except by witnesses who con-
front him at the trial, upon whom he can
look while being tried, whom be is enti-
tled to cross-examine, and whose testimo-
ny he may impeach in every mode autho-
rized by the established rules governing

(em-

the trial or conduct of criminal cases.
174 U.S. at 55, 19 S.Ct. at 577. It is clear
that in Kirby, as in Mattox foi years earli-
er, the Court viewed physical fronlalion

as an element of the sixth amendment
guarantees. The same perception was ex-
pressed in Dowdell v. United States, 221
U.S. 325, 330, 31 S.Ct. 590, 592, 55 L.Ed. 753
(1911). There the Court noted that the
constitutional provision was “intended to
secure the right of the accused to meet the
witnesses face to face, and thus to sift the

testimony produced against him * *
The Dowdell court noted there were well-
rccognized exceptions, one being where the
appeal record was supplemented by tin-
notes and recollections of the trial judge
and court officials regarding events at trial.
These cases show that prior to the avail..bil-
ity of television, confrontation generally in-
volved a face-to-face meeting with one’s
adversaries. See also Snyder v. Massachu-
setts, 291 U.S. 97, 106,54 S.Ct. 330, 78 L.Ed.
674 (1934); Curtis v. Hives, 75 U.S.App.D.C.
66, 123 F.2d 936, 938 (1941); H. Underhill,
Criminal Evidence § 411 (4th ed. J. Niblack
1935).

In recent years, the Supreme Court and
this court particularly have considered two
aspects of the sixth amendment relevant to
this case. In some situations it has been
held that the accused forfeited or waived
his confrontation rights. Other cases have
held evidence admissible because of its reli-
ability and importance despite the sixth
amendment guarantee. The first aspect
was clearly expressed in Illinois v, Allen,
397 U.S. 337, 90 S.Ct. 1057, 25 L.Ed.2d 353
(1970), which held "that a defendant can
lose his right to he present at trial if, after
lie has been warned by the judge that he
will be removed if lie continues bis disrup-
tive behavior, he nevertheless insists on con-
ducting himself in a manner so disorderly,
disruptive, and disrespectful of the court
that his trial cannot lie carried on with him
in the courtroom.” 397 U.S. at 343,90 S.Ct.
at 1060. The Court went on lo say that the
right could be reclaimed as soon us Die
defendant agreed to conduct himself prop-
erly. In United States v. Carlson, 547 F.2d
1346 (8th Cir. 1970), cert, denied, 431 U.S.
914, 97 S.Ct. 2174, 53 L.Ed.2d 224 (1977),
this court held that the defendant hud
waived his right of confrontation when lie
intimidated the prospective witness prior to
trial. As a result of the intimidation, the
witness refused to testify at trial and the
Government was permitted to introduce the
witness’s grand jury testimony as substan-
tive evidence of the defendant's guilt. 547
B.2d at 1358-60.

In Carlson we also discussed several of
tin Supreme Court cases that have con-
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sidercd the conditions under which out-of-
court statements may he admitted as evi-
dence despite absence of confrontation with
the accused. 547 F.2d at 1356-57. W.ithout
prolonging this opinion with a discussion of
those casesi we note that it has been held
that when a witness is actually unavailable
at trial his prior testimony may be admitted
if sufficient indicia of reliability are
present. Mancusi v, Stubbs, 40S U.S. 204,
216, 92 S.Ct. 2308, 33 L.Ed.2d 293 (1972);
Barber v. Page, 390 U.S. 719, 722, 88 S.Ct.
1318, 20 L.Ed.2d 255 (1968); 5 Wigmore,
Evidence 8§ 1398 (Chadbourn rev. 1974).

The above exception to trial confronta-
tion is reflected in the Federal Rules of
Evidence and the Federal Rules of Criminal
Procedure. Fed.R.Evid. 801(a) defines wit-
ness unavailability to include situations in

(> Fed.R.Crint.Proc. 15 provides in perdneni
part:

(a) When taken. Whenever due lo excep-
tional circumstances of the case it is in the
interest of justice that the testimony of a
prospective witness of a party he taken and
preserved for use at trial, the court may upon
motion of such party and notice to the pat-
ties order that testimony or such witness lie
taken by deposition * * *
(1>) Notice of taking. The party at whose
instance it deposition Is to lie taken shall give
to every party reasonable written notice of
the time and place for inking the deposition.
The notice shall state the name and address
of each person to he examined. =« * *
The officer having custody of a defendant
shall lie notified ol the time and place sel for
the examination and shall, unless the defend-
ant waives m writing the right lo lie present,
produce him at the examination and /«e*o/<
him In Ille /i/e.senee of the witnoss i/nr/n/; the
exiiniiiiiitlon, unless, alter being win ned by
the court that disruptive conduct will cause
hlin to be removed from the place of the
taking of the deposition, lie persists In con-
duct which is such as to Justify his being
excluded Irom that place, A defendant not in
custody shall have the tight to he present at
the examination upon request subject to such
terms as inav be Used by the court, hill his
failure, absent good cause shown, lo appear
alter notice nnd tender of expenses in accord-
ance with subdivision (c) ol this rule shall
constitute a waiver of Hint right and oi any
objection to the taking and use of the deposi-
tion based upon that right.

(d) How taken. Subject lo such additional
conditions as the cottrl shall provide, a depo-
sition shall be taken and bled in the milliner

which the declarant is unable to testify at
the hearing because of then-existing physi-
cal or mental illness or infirmity. Fcd.R.
Crim.Proc. 156 provides for the taking of
depositions and their use at trial if the
witnow jo unavailable at trial under Fcd.R.
Evid. 804(a). Rule 15 ensures the right of
the defendant to be present at the taking of
the deposition. If the defendant is in custo-
dy he is to he transported to the place of
the deposition and he present at its taking
unless he persists in disruptive behavior af-
ter being warned to act properly. If the
defendant is not in custody he has the right
to be present, “subject to such terms as may
be fixed by the court.”7 In the present
case the terms fixed by the trial court were
that Benfield not be "within the vision” of
witness Cady. As interpreted by the attor-
neys, this apparently extended to deceiving

provided in civil actions except ns otherwise
provided in lhese rules, provided that (1) in
no event shall :i deposition be taken of n
party defend tin without his consent, and (2)
the scope nnd manner of examination nnd
cross-examination shall lie such ;i3 would be
allowed in the trial itself, The government
shall make available lo the defendant or his
counsel for examination and use at the taking
of the deposition any statement of the wit-
ness being deposed which is In Hie posses-
sion of the government and to which the
defendant would be entitled at the trial.

(e) Use. At the trial or upon any hearing, a
part or all or n deposition, so far us otherwise
admissible under the rules of evidence, may
he used an substantive evidence If the wit-
ness Is wunavailable, as unavailability is
defined m Rule KO-t(n) ol the Federal Rules of
Evidence, or the witness gives testimony at
the trial or hearing inconsistent with his dep-
osition. [Emphasis added,J

of Cotly violated Rule 15 In that the examina-
tion and cross-examination were not In the
manner "such as would he allowed In the trial
itself." However, as noted in the text, the rule
permits the com t to fix the terms governing the
presence at the deposition of an accused who Is
lint in custody. We decline to deckle the case
on this basis, in part because llenfield has not
pressed Ibis particular urgmriuiil, but also be-
cause the terms ot the rule apparently permit
greater restiictlon of the presence of an ac-
cused who is not in custody than of the pres-
ence of mi accused who is in custody. We do
not wish to consider the equal protection Im-
pact of the rule on this record.
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the witness as to the presence of Benfield in
the building and his ability to hear and
view the testimony as it was given.

[1—] Afier curefuiiy considering the
sixth amendment, applicable case law, and
this record, we are satisfied that the rights
of Lenfield were abridged by the above
procedure. Normally the right of confron-
tation includes a face-to-face meeting at
trial at which time cross-examination takes
place. Mattox, Kirby, Dowdell, and Sayilcr,
which were discussed above, all support
that view. While some recent cases use
other language, none denies that confronta-
tion required a face-to-face meeting in 1791
nnd none lessens the force of the sixth
amendment. Of course, confrontation re-
quires cross-examination in addition to a
face-to-face meeting. Davis v. Alaska, 415
U.S. 308, 315, 94 S.Ct. 1105, 39 L.Ed.2d 347
(1974). The right of cross-examination re-
inforces the importance of physical confron-
tation. Most believe that in some unde-
fined but real way recollection, veracity,
and communication are influenced by face-
to-face challenge. This feature is a part of
the sixth amendment right additional to the
right of cold, logical cross-examination by
one's counsel.8 While a deposition necessar-
ily eliminates a face-to-face meeting be-
tween witness and jury, we find no justifi-
cation for further abridgment of the de-
fendant’s rights.9 A videotaped deposition
supplies an environment substantially com-
parable to a trial, but where the defendant
was not permitted to be an active partici-
pant in the video deposition, this procedural
substitute is constitutionally infirm.

(ft] In the present case there can be no
serious contention that Bcnfield waived his
right to be present voluntarily or through

B, Kxcluslon ol the detendaoi from a deposition
where testimony is taken for introduction at
trial also potentially conflicts with lhe delend-
nnl's riplit of sclf-repirscntnliun, 2R U.S.C,
) 1G51.  See nenernlly I'mvttn v. Culifnmlu, -122
U.S. BOG, BIG, HI0, O* S.Ct. 2525, -15 I,,t;d,2d/
502 (1975).

J. The parlies cited no cases specifically dcalltip.
With the absence of a defendant from a dcpnli
tion due to no fault of the defend,ml. o™
research revealed only Collins v, .Slule, 12 Mi
App. 239, 278 A.2d 'til (1971), which suppOrts\

misconduct. Even if wc assume that the
alleged involvement of a defendant charged
with a crime against persons could be so
heinous as lo excuse the victim from lacing
him while testifying, the present case does
not involve conduct of that magnitude.l
Bcenfield did not threaten or personally
harm Patricia Cady. To find a waiver or
forfeiture in this case would destroy the
right of confrontation in nearly all cases of
alleged crimes against persons.

Here the right of confrontation was con-
siderably curtailed by the procedures em-
ployed. What curtailment or diminiuhment
might be constitutionally permissible de-
pends on the factual context of each case,
including the defendant’s conduct. Too
great an abridgment was made of defend-
ant's confrontation right to pass constitu-
tional muster. Basically the confrontation
clause contemplates the active participation
of the accused at all stages of the trial,
including the face-to-face meeting with the
witness at trial or, at the minimum, in a
deposition allowing the accused to face the
witness, assist his counsel, and participate
in the questioning through his counsel. A
further exception lo the face-to-face nspect
of the confrontation clause urged by the
Government presents a too severe curtail-
ment of this constitutional right. Any ex-
ception should be narrow in scope and based
on necessity or waiver.

Today’s decision should not be regarded
as prohibiting the development of electronic
video technology in litigation. Where the
parties agree to a given procedure or where
the procedure more nearly approximates
the traditional courtrwnr~scLtnigr'f.u
proval might hp”~torthcondnfe. Here

our coni:tusi(/i. See also Stntr v. Hetved. 8G
Wash.2d 4B7.\M5 P .2d 12Q1. 120-1 (1970).

SIntc v.'7TK~?2107~Ariz. 552, -11K) P.2d $1
(1971) held that it was permissible to examine'
ihe competency of a scven-ycnr-old child abuse
victim in the absence of the defendant. There
is no suggestion that the child’s substantive
testimony was given without the defendant’s
presence. That case also Involved a non-jury
trial.
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defendant was not allowed to confront the
witness face to face and the witness was
apparently unawure that her testimony was
being monitored by the defendant/* While
we do not doubt the truthfulness of Patricia
Cady or that she has suffered a terrible
ordeal, the accuracy of her perception of the
events during the kidnapping and her recol-
lection and expression of those events was
crucial to the Government’s case. The par-
tial confrontation allowed was inadequate
to test those features of her testimony.
The conviction must he reversed.

[6] The issue that remains is whether
the Government should be permitted to re-
try Benfield if it so chooses. Benfield con-
tends that the evidence was insufficient to
support the conviction. Wc disagree
While some factual details and Bunfields
intent were disputed, the jury was fully
justified in reaching a guilty verdict. In
fact, the record clearly discloses that Ben-
field had at some point knowledge of the
kidnapping nnd made no attempt to notify
the authorities, but on the contrary did,
albeit reluctantly, aid and assist the kidnap-
pers in carrying on and concealing the of-
fense. Thus, while his intent remains an
issue for jury determination, the undeniable
facts support a conviction for misprision of
felony.

«7,8] It is also suggested that the ac-
quittal on the accessory after the fact
charge and the conviction on the misprision
of felony charge were inconsistent. Even if
we assume that the two were inconsistent,
it is clear that inconsistent verdicts in u
single trial do not form the basis for rever-
sal of a conviction. Dunn r United Slates,
284 U.S. 3J0, 393, 52 S.Ct. 189, 7G L.Ed, 356
(1932); United States v. Wetzel, <18 F.2d
153 (8th Cir. 1973). Similarly, the criminal

Il. U Is possible that face-to-face confrontation
tin our,I> two-way closed Ircuit television might
he adequate. By a iuui to three vote, the
Missouri Supreme Court has approved the use
of such testimony by an expert witness in n
case involving violation of a municipal ordi-
nance, despite a d'tense based on the sixth
amendment. Kansas City v. McCoy, 525
S.wW.2d 33G (Mo, 1975). Among tin more dis-
turbing aspects of the decision Is Mrd there

rule of collateral estoppel found in Ashe v.
Swenson, 397 U.S. 436, 90 S.Ct. 1189, 25
L.Ed.2d 469 (1970), does not apply to ver-
dicts of guilt and innocence rendered in a
single trial. In this case Counts | and Il do
charge distinct crimes. We are reluctant to
decide whether Benfields acquittal on the
accessory after the fact charge collaterally
prevents a conviction on the misprision
charge at a second trial. Our reluctance is
grounded in our usual hesitancy to decide
questions not fully briefed and argued by
the parties as well as our knowledge that
the question will be moot if the Govern-
ment now declines to prosecute Benfield or
if a second jury should acquit. Also, wc are
reluctant further to enla-ge the collateral
estoppel doctrine in cases involving multiple
counts where the admitted facts are at odds
with the jury finding conjectured by the
plaintiff. This could lead to an absurd re-
sult.

[91 On the record now before us, the
fifth amendment issue does not present a
clear bar to a retrial of the misprision
count. Although not obligated to, Benfield
could have notified the authorities of the
kidnapping offense when he ‘earned of it
and before engaging in any of the affirma-
tive actions of assistance or concealment.

The cause is reversed and remanded to
the District Court for further proceedings
consistent with this opinion.12

[RSYSIIM

was nn showing of extraordinary circumstanc-

es necessitating reliance on the procedure.

12. In the Interest of brevity we have omitted
discussion of other issues raised on appeal.
The argument raised by lienfie'd concerning

pretrial delays is merltless. The other conten-

tions, even if valid, would not prevent a second
trial.
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THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

REQUEST
Bill/Resolution No. HB 576 _
Title An Act Permitting the Videotaping of Testimony ...
Requested by House Judiciary Ccmmittee Date 1/ft/ft?

FISCAL DETAIL

Agency Affected Alaska Court System

Program Category Affected

BRU, Program, or Subprogram(s) Affected

(Note: If more than one budget component is affected., separate line-item amounts and funding for each
component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FYy 81 FY 82 FY 83 FY 84 FY .85 .FY 86

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
COMMODITIES
EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS. ETC

TOTAL -0 - -0 - -0 - -0 - -0 -

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER (Specify Fund Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

ANALYSIS (See Fiscal Note Preparation Instructions, Section I1I)

HB 576 allows the use of video taped testimony in certain .:ases, or
the exclusion of the public during certain testimony. Neither of these
elements should have a fiscal impact on the Alaska Court System.

However, the D istrict Attorney or other agencies choosing to utilize
videotaped testimony should budget for the necessary cameras, recorders,
and playback equipment.

IV. DATE 1/12/82 PREPARED BY Richard P. Barrier
AGENCY Alaska Court System

Original: Legislative Finance PHONE 264-0545

cc Budget and Management

Prime Sponsor (First Legislator Named)
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TWELFTH LEGISLATURE

FISCAL NOTE

. REQUEST
Bill/Resolution No.. HB 576
Title yi~poFapinp nf fP~iTnnny nf virf-ims nf RPvnal assault:
Requested by House .Tndiriary CnrnmLttaa .Date_,1/77J2

Il1. FISCAL DETAIL
Agency Affected Department of Law
Program Category Affected_ Administration of Justice
BRU, Program, Or Subprogram(s) Affected_
(Note: If uiuic than one budget component is affected.. separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
FY 82 Fy 83 FYy 84 FY 85 FY 86 Fy 8~

100 PERSONAL SERVICES

200 TRAVEL !
300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES

700 GRANTS,CLAIMS,ETC.

TOTAL -0 - -0 - -0 - -0 - -0 - -0 -

FUNDING (Thousands of Dollars)

GENERAL FUND -0 - -0 - - -0-" -0 - -0 - -0 -
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS
FULL TIME -0 - -0 - - -0- 0 - 0 -
PART TIME
TEMPORARY
I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section 1I11)

This bill authorizes the videotaping of the testimony of

a young victim of a sexual assault outside the presence of
the jury for playback at a criminal trial. The bill also
permits the public to be excluded from a criminal trial
under limited cricumstances when a young victim of a sexual
assault testifies in person. The bill should not result in
any additional expenditures.

IV. DATE January 8. 1982 PREPARED by Daniel W.Hickey ./Chief Prosecutor
AGENCY Department of Law
Original: Legislative Finance PHONE A65-3479
CcC: Budget and Management
Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)
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(Other types of federal procedural rules were published from
time to time in various volumes oi' F.R.D.).

E. ANNOTATED REPORTS

1. SYSTEM OF SELECTED AM) ANNOTATED REPORTS

Each generation of lawyers has tended to feel that the number of
law books has, at last, reached impossible and unmanageable propor-
tions. With both the number and cost of these volumes rising each
year, systems of selected case reports have become increasingly im-
portant in legal research. As the name implies, these reports have
been selected by the law book publishers from the great mass of deci-
sions as those having the greatest and broadest legal significance.

To these decisions, the publishers have added statements or an-
notations, listing and analyzing other cases dealing with a particular
point of law. Over the years, these annotations have become more
complex and detailed, growing from very brief notes in the early vol-
umes to extensive articles today, sometimes over a hundred pages in
length. The major publisher of annotated reporters is the Lawyers
Cooperative Publishing Company, which issues American Lam Reports
(A.L.R.) and American Law Reports Federal. These reporters are
known collectively as the annotated reports system, and the sets in
this system are listed below with the dates of the decisions covered:

Selected and Annotated Reports

Trinity Series.

jjwci

""" THTVI | |
American State Reports (Am.St.Eep.) ! 10 vols. 1887-1911
Annotated Cases

American & English Annotated Cases (Ann.Cas.)
53 vols. 190(5-1913

Lawyers Reports Annotated
Lawyers Reports Annotated, First Series, (L.R.A.)

70 vols. 1888-190(5
Lawyers Reports Amint, ted, New Series, (L.R.A.,

N.S.) 52 vols. 190(5-191 1
Lawyers Reports Annotatfd, Dated Series, (L.R.A.

1915 etc.) 2 1vols. 1915-1918

American Law Reports
American Law Reports Annotated (A.L.R.) 175

vols. 1919-1918
American Law Reports, Annotated. Second Series.

(A.L.R.2d) 19-18-19(55
American Law Reports. Annotated, Third Series,

(A.L.R.3d) 19(55-

American Law Reports Feden.i (ALR Federal) 19(59-



REQUEST _ -
Bill/Resolution No. HB 576

Title Videotaping of Testimony

Requested bv  Honse Judiciary Date 2/18/82

H . FISCAL DETAIL
Agency Affected Alaska Court System
Program Category Affected Administration of Justice
BRU, Program, Or Subprogram(s) Affected ~rial Courts
(Note: If more than one budget component is affected, separate line-item
amounts end funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

Fy 82 Fy 83 FYy 84 Fy 8g» FY 86 FYy 87

ICO PERSONAL SERVICES
200 TRAVEL '
300 CONTRACTUAL

400 COMMODITIES 5
500 EQUIPMENT

600 LAND & STRUCTURES I
700 GRANTS,CLAIMS,ETC.

6.0 . 6.6 7.2 8.0

o1 o1
o o

TOTAL 61.5 6.0 6.6 7.2 8.0

FUNDING (Thousands of Dollars)

GENERAL FUND 61.5 6.0 6.6 7.2 8.0
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section 111)

At the time the original fiscal note for this bill was prepared, the Court
System policy was to not provide any new video equipment for the use of the
police or district attorneys. This policy was necessitated by the disparity
of types of equipment being purchased by the local police and state agencies
around the state, and the inability of the Court System to provide and maintain
compatible equipment in all locations. However, since that time the State
Troopers and district attorneys have agreed to utilize a consistent 3/A inch
U-satic format, and to procure similar units for the local police. As a
result of that effort toward standardization, the Court System has revised its
policy against purchasing new video equipment, and will now be supplying this
equipment in many court locations.

HB 576 envisions the State producing video recordings for playback at trials.
As the bill now stands, and with the current Court System policy about pur-
chasing video equipment, the Court will be required to provide the necessary
cameras and playback units in at least all the Superior Court locations, as
well as the locations where Superior Court cases are frequently held, such as
Earrow or Palmer. This will require a minimum of 13 complete video units at
the cost of $A,300 each. The annual maintenance cost is estimated at $5,600.
The. first year cost will therefore be $61,500, with ongoing costs of $5,600
plus inflation. n

1V., DATE 2/18/82 ' PREPARED BY Richard P. Barrier /
AGENCY Alaska Court System
Original: Legislative Finance PHONE 26 A-05A5
cc: Budget and Management
Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



I11. ANALYSIS (Continued)

Salary:
Anchorage:
2 Clerkl at Range38
1 Clerkll at Range 10
Fairbanks
1 Clerkl at Range$8
Benefits:

($17,196):
($19,356):

($19,356):

Total Personnel

m n nmnrtf* «

4 desks, chairs typewriters

$34,392
19,356

19,356
$73,104

$24,698

$97,802

6,672
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