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T0: Representative Ramona L. Barnes. ?
Chairman, House Judiciary Committee rfrfJ

FROM: ames H. Lear

J
Legislative Counsel

You have requested an opinion as to whether a two-thirds
vote of each house, per Article IV, Sec. 15, Constitution of
the State of Alaska, is necessary to pass Section 24 of
CSHB 553. In Prepar_atl_on b'Y this office of the work draft
for CSHB 553, | preliminarily advised Bill Cook that the
answer to this question was a close one, and that, there-
fore, the issue ought to be resolved by presentm% the
change in the Court Rules before the législature Tor the
required two-thirds vote in order to préclude a subsequent
court challenge to the validity of the legislative modifi-
cation of the Rules of Court.

Sec. 24 of CSHB 553 indicates that "AS 12.55.088(a)_ amended
by Sec. 14 of CSHB 553, has the effect of changing Rule 35(a
and. (b), Rules of Criminal Procedure, bY deleting™ the pro-
visions for modification or reduction of sentencé as a
result of changed circumstances and by decreasing from 120
to 60 days the period of time in which a sentencé otherwise
may be modified or reduced."

The Constitution of the State of Alaska empowers the Supreme
Court to make and promulgate rules gov_ernm? practice and
procedure in civil apd criminal casés in all courts but
authorizes the legislature to change those rules by two-
thirds vote of theé members elected "to each house. A two-
thirds vote is not required for legislation which modifies
substantive law, even though the substantive law may be
incorporated into a Supremg Court rule.



Representative Ramona L. Barnes
MarchSIl, 1982

Jurisdictions differ in their decisions to classif
provisions for the correction of criminal sentence
either substantive or procedural ¢ However, the St
Jersey, who like Alaska, 'placed the full rule making power
In the Supreme Court by constitutional provision, has

% as
tate of New
n

determined that the manner of sentence and correction of
criminal sentences are procedural in nature and solely
W|th|n th e &rero%at|ve of the Sugreme Court. _ (State V.

CuI 129 A.2d 715 (1957)). The New JerseK
dec | on |s founded on the theory that the Supreme Court has
the |nherent power to alter a criminal sentence at any time
prior to completion of the term of imprisonment in order to
protect society and ensure that society's criminal classes
understand that the penalty foHows the crime.

Since there is autho
Supreme Court retains
the correction or mo 0f
advisable to require a two- th| s

rather than risk a declaration %
attempted modijfication of Rule 3%(a)
This 1s especi aHy true in light o
Court's reluctancé to relinquish i

r|K for the proposition that the

{
the power to adopt rules perta|n|ng to
dlhcatlo criminal sentences, it

vote on Sec. 14 of CSHB 553
the upreme Court that the
a) is invalid.

f the A aska Supreme

ts rule making authority.



*AS 11.46.200 is amended by adding a na-7 subsection to read:

() Notwithstanding the provisions of this section, it is lawful
for a person to intercept satellite teleconmunications if the intercep-
tion is not for conrmercial advantage or is not done with the intent to
defraud a conmercial provider of a service listen in AS 11.81.900(b)(50).

* AS 11.46..432(a) is amended by adding a new paragraph to read:
(5) he sells, leases, trades, or offers for sale, lease, or

trade, any device designed to intercept cable, microwave, subscription,
or pay television, or any other telecormiunications service, with intent
to defraud another of the lawful charges for the service.
* AS 11.46.482 is amended by adding a newsubsection to read:

(c) Notwithstanding the provisions of (a) of this section, it is
lawful for a person to sell a device for the interception of satellite
teleconmunications if the interception is not for corrmercial advantage
or is not intended to defraud a conmercial provider of a service listed
in AS 11.81.900(b)(50).

*  AS11.81.900(b)(50) is amended to read:
(50) "services" includeslabor, professional services, trans-

portation, telephone or other comnunications service, entertainment

including cable, microwave, subscription, or nay television or any

other teleconmunications service, the supplying of food, lodging, or other

accomnodations in hotels, restaurants, or elsewhere, admissions to

exhibitions, and the supplying of equipment for use.



ANALYSIS OF THE DECISION 1IN
UNEBY V. STATE, Opinion No. 72
(Alaska Court of Appeals, March 11, 1982)

In this sentence appeal case Juneby had pIead no
contest to burglary in the First Degree, class
and Sexual Assault in the First Degree [HEREAFTER REFERRE
TO AS RAPE{ class A felony The 'maximum penalties
Provrded by statutes were 10 years for Burglary and 20 years
or Rape. = However, the presumptive sentence for the °~ Rape
was 10 ' years, srnce this "was considered a, "second felony
conviction" on Juneby. He had been convicted earlier of
Grand Larceny.

The Superior Court Judge sentenced JunebY to 8 years
for the Burglary and 20 years for Rag The two sentences
were made concurrent eavrnq June with one year
sentence, which would interpret to 15 year under the "good
time" statutes.

The pertinent factors for the actual sentencing were:

1. Eventhouoh Juneby was convicted of both burglary
and rape, the two crimes were considered to have arisen
"out of a single continuous criminal episode durrno
which there was no substantial change in ‘the nature 0

the cnmrnal objective. AS 12.55.145(a)(3).

Accordrn y, the conviction for the burglary could 'not
be consi ere as a second felony, subjecnn%% Juneby to
treatment as a third felony for ‘the rape. e Court of
Appeals at footnote 3, page 3, indicates that the judge
could have sentenced consecutively for the burglary and
rape, . under, pro isions of AS 12.55. 025§ar However

this is_subje t to question, upo n a careful readrng,of
both 025 and 125. In any event, the trial judge having
already made those sentences concur ent, “can_not g0
back and change that upon the reman from the Court 0f
Appeals.

2. The Superior Court Judge increased the rape
sentence from the year preSumptive to the 20 year
maximum on the bas s of "aggravating factors" presented
by the District Attorney These were under attack in
the sentence appeal he defense, and ultimately, the
Court of Appeals reverse on the basis of the findings

as to some of the aggravating factors,



Page 21 of the Opinion give the statement of the victim as
to the details of the rape:

V.W. [THE VICTIM]rs statements indicated
that Juneby had knocked at her door and
asked about a former girlfriend of his who
lived next door. When V.W. told him that
she had seen a, moving van there recently,
Juneby asked to use V.W."s phone; V.W.
allowed him to enter. After an
unsuccessful attempt to <call a moving
company, Juneby abruptly attacked V.W. He
beat her repeatedly about the fact and
ribs with his fist, then he twisted her
arm and dragged he down a corridor into a
bathroom. There, Juneby forced V.W. into
submission by choking her. He forcibly
pressed her throat against a clothes
dryer, <causing V.W. to loose her breath
for a short time. At this point, V.W. did
not know why Juneby was attacking her.
She thought that he was trying to Kkill
her. Suddenly, Juneby ceased choking his
victim; he commanded her to undress and

then proceeded to rape her. The
photographs of V.W. show that her face was
bruised and swollen following this
incident. In addition, V.W. stated that
her ribs were badly  Dbruised. These
injuries were treated by a physician after
the incident, but VoW, was not
hospitalized. Although V.W. experience

considerable pain and discomfort for
several weeks, she suffered no permanent
disfigurement of physical impairment.

Juneby does not contest the fact that V.W.
sustained physical injury within the
definition of AS 12.55.155(c)(1); he does,
however, question the amount of weight
that should properly be assigned to this
aggravating factor in adjusting the
presumptive sentence of 10 years called
for by AS 12.55.125 (¢) (@) .

Following that summary of the facts of the
rape, the Court of Appeals stated that increases of
presumptive terms should not be an Tautomatic
consequence™ when the aggravating factor 1is proved.
The court points out, at page 22, that subsections
(c)(d) of 125 state that the aggravating mitigating



factors "shall be considered by the sentencing court
and may aggravate [Jor mitigate] the presumptive
terms”™ established by law. [Emphasis added 1in the
opinion].

On the next several pages the court discusses
the far® that injury 1is a common element of rape,
and that less weigh}k should he given to relatively
minor injuries. Specifically, the court stated at
page 24 that

We would be blinding ourselves to
reality if we did not recognize that, 1in
most cases involving rape, or sexual
assault in the First Degree under AS
11.41.410() (1; actual or threatend and
violence will be 1involved and the victinm
will suffer at least some level of
physical injury or discomfort. The use of
force 1in the affliction of at least some
physical injury to the victim are,
realistically, characteristic of the crime
of rape. Indeed, it 1is the prevailing-
view that rape is primarily a crime of
violence, as distinguished from a sexual
offense...as with all other presumptive”
sentences, the 10-year presumptive term
for first degree sexual assault was meant:
by the legislature to be appropriate ini
the majority of <cases — those cases;
involving conduct that 1is characteristic
of the offense of rape and it falls into
the middle-ground between the most serious’
and least serious extremes for thet
offense. It must therefore be recognized
that this presumptive term takes into
account the high potential for the use oi:
violence and the likelihood of some
physical injury and first degree sexual
assaults falling within the definition of
AS 11.41.410 (@) (1)-

Where, as here, violence and injury
are characteristic of the defense defined
by statute, the mere fact that of some
physical injury to the victim as a result
of defendant®s conduct, though technically
an aggravating factor under
AS 12.55.155(c)(1), will not justify a
significant 1increase in the presumptive
term. Thus, when a charge of sexual
assault in the first degree is based upon



the theory of vrape under sub-section
(@) of AS 11.41.410, in order to
justify a substantial increase to
presumptive terms, the prosecution must
bear the burden making it clear convincing
showing the injuries where unusual and
uncharacteristically severe.

On page 25, the Court of Appeals notes that it does not
believe that the physical injuries i flicted by Juneby could
approach the definition of "serious physical 1injury at

AS 11.81.900 (49)." Also they state that "Nor do we think
that these injuries — though perhaps more severe than those
in many cases — are highly uncharacteristic of injuries all

too frequently suffered by rape victims. Accordingly, we do
not believe that these injuries, standing alone, would
justify a substantial increase in Junebv®s presumptive
term."

On page 27 the Court of Appeals considers the
aggravating factor of "manifested deliberate cruelty” that

was considered by the Superior Court Judge. Specifically,
the court stated that "deliberate cruelty,” as used 1in
AS 12.55.155(c)(2) "...must be restricted to 1instances 1in
which pain -- whether physical, psychological or emotional

— is inflicted gratuitously or as an end in itself."”
...When this definition is applied to the present case, we
believe that it 1is questionable whether the evidence
considered by the sentencing judge would properly lead to
the conclusion that the injuries suffered by V.W. resulted
from deliberate cruelty on Juneby®s part.” On that matter,
they remanded the <case to the sentencing judge for a
decision as to whether deliberate cruelty had been shown,
although he had apparently found it was there in the
original sentencing.

A- page 28, the court considers the question as to
whether this particular rape was "among the most serious
conduct involved in the definition of rape.” If this were
the case, this would fall in aggravating factor (10) wunder
12.55.155(c). The court concluded .that the evidence showed
that this rape was not among the most serious for rape. The
Superior Court Judge had concluded that, since this was rape
under (a)(@) of AS 11.41.410, that this was the most serious
of the four types [listed under 410. The others are
basically (1) attempted sexual penetration with serious
resulting 1injury, (2) statutory rape, and (@) a form of
incest. The Court of Appeals found that



..-the grouping of these four separate acts of
conduct together under the same criminal heading
[Sexual Assault in the First Degree], with
identical classifications as class A felonies is a
forceful indication of tle legislaturels
conclusion that all four sub-paragraphs were meant
to be viewed as involving equally serious
conduct.” [emphasis added].

The Court of Appeals noted that the Superior Court
Judge said that he would still find this rape to be within
the mostserious if his 1interpretation of the statute was
incorrect. He had emphasized that there was no prior
contact with the victim, the rape was committee in V.W."s
own home; that he found deliberate cruelty in the 1injuries
inflicted upon V.W.; Juneby did not terminate his rape of
V.W. voluntarily, but fled when he heard another person
knock on the door/ In response to this, the Court of
Appeals said that

We believe that the various factors articulated by
Judge Van Hoomissen are not sufficient to support
a finding, by clear and convincing evidence, that

Juneby®s conduct was amonn the most serious
included 1in the definition f the offense with
which he was charged."” [Emphasis added].

On pages 31 and 33 the Court of Appeals whisks away the
Superior Court®"s emphasis on the fact that the rape was
committed 1in V.W."s own home by noting that Juneby was
separately charged with and convicted of burglary, and that
the court 1imposed a separate sentence for the buiglary.
0ddly enough, the Court of Appeals 1ignored the fact that

that sentence was made concurrent bythe Superior Court
Judge, (possibly because of his concern over the ™"single,
continuous criminal episode™ factor). In fact, the Court of

Appeals even went so far as to state:

Juneby had thus been separately punished for his
act of violating V.W."s privacy by entering her
home. [Emphasis added]. Pc.ge 32.

Thus, the Court of Appeals considers that this rapis was
"punished™ Dby being separately convicted for burglary,
although even a sixth grader could tell by thewords
concurrent sentencing” that there wasno additional
punishment for the burglary.

On page 35, the court stated:
On balance, consideration of the totality of the

circumstances of this offense leaves us with the a firm
impression that, but for the 1injuries inflicted upon



Juneby®s victim, this crime Nay reasonably be
considered to fall far closer to the middle ground, or
norm, of conduct for the offense charged than to either
the most serious or least serious extreme [setting the
stage for the 10 year presumptive sentence].

Considering the factors briefly summarized here, and other?
stated more specifically in the opinion, the sentence was
vacated and the case remanded to the Superior Court for
resentencing. In addition to the factors noted above, The
Court of Appeals on page 39 comments on the "mitigating
factor™ in the sentencing that Juneby®s prior felony
conviction was for "an offense [grand larceny] of a less
serious class than his present offense,” per
AS 12.55.155 (d) (8)- In reference to that factor, as well as
others covered, the Court made it clear that upon the
remand, Judge Van Hoomission should make findings on the
factors and aggravation 1in mitigation "with specificity."”

This may mean that, indeed, it would be a factor to
mitigate, or reduce the presumptive term for Juneby that his
prior felony was for a less serious crinme. Some persons

have referred to this factor of mitigation as a "reward for
moving up from one level of felony to another.”
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and other recommended criteria, tVhition
adopted a more flexible standard than ei-
ther. The different statutes are to be com-
pared as applied to the facts of the case in
order to ascertain whether they
differences in intent or conduct.
differences exist, they are to be judged in
light »  Se basic interests of society to be
vindicate™ or protected.
then be made as to whether those differ-
enough to warrant

involve
If such

A decision must

ences are substantial
multiple punishments.13

[2] The initial inquiry under IVhitton
is thus directed at a comparison of the dif-
ferent statutes violated as applied to the
facts of the case in order to ascertain
whether there are differences in intent or
But in the subject case, only one

We can compare one

conduct.
statute is involved.
count with another ind still apply the test.
The sole difference count
name of the

between each

was the victim involved.
Thcssen’s intent and conductl4 were iden-
tical as to each count. Since there is an

absence of any difference in intent and
conduct, we do not reach the other consid-
erations set forth in IVhitton—the judging
of the differences “in light of the basic in-
terests of society to be vindicated or pro-
tected". The IVhitton test for ascertain-
ment of double jeopardy when applied to
the multiple counts charged against Thes-
scn dictates the conclusion that but one of-
fense was committed.1® Where there has

been but one statute violated by a single

of hopiirnto Htr]tu.torY vloIntioiiH arise out
of a single criminal net or trnumiction.
Under this tent, Thoxxen could lie held to
hnvn committed but one offense.

13. Whitton v. Stntc, 470 \2d nt 312.

14, The Htntc requests thnt we include “the
consequences of tin net" in the definition
of tlie term, "conduct". "Conduct" is de-
fined & “ I'erHonnl behavior; deportment;
mode of netion; nny positive or imitative
net"  mack's Lnw Dictionary 307 _Y}th
cd. I)r»7). We hnvo found no definition
of the term either in a cnsu or dictionary
broadening it to include the consequences
of one’s act.

15. Utilizing the critcriu for retroactivity
set forth in Judd v. State, 482 172d 273,
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act, without intent to harm multiple vic-
tims, the Alaskan constitutional prohibition
against placing a person in jeopardy twice
for the same offense prevents imposition
of multiple punishments.

A different question would be presented
it the Legislature had seen fit to increase
the punishment for a single act of man-
slaughter by means of arson of a multiple-
family dwelling. Although the jury’s ver-
dict absolved Thessen of any intent to Kkill,
they did find that he intended to burn the
Lane Hotel, and his conduct was such that,
he did so.
numerous people sleep does not involve the
same conduct or intent as setting fire to a
single family dwelling or an abandoned
shed.
preservation of the sanctity of life, is in-
volved. If the Legislature so desired, it
could recognize this interest by increasing
The Legis-

Setting fire to a hotel where

The most grave of societal interests,

the penalties for this offense.
lature has not seen fit to make this distinc-
tion. While the statutes do recognize and
distinguish between setting fire to (1) a
dwelling, (2) other types of buildings, (3)
property, and (4)
is no distinction between

personal attempts at

arson;18 there
manslaughter by arson in a dwelling house

and arson in a multiple-pcrson dwelling

house. We have no power to read this dis-

tinction into the statute so as to increase

the punishment for a single act beyond the

maxi.num authorized by the Legislature.

277-278 (Alaska 1071), wo hnvo con-
cluded that the Whitton standard should
ho applied to this nppenl.  The purjioso
to he served liy application of thnt stand-
ard is the prevention of unconstitutional
punishment  Whitton does not involve a
change nr an old stnndard on which Inw
enforcement  authorities have  relied.
Moreo'cr, retroactive application of the
Whitton stnndard  will hnvo littlo effect
on the administration of justice, as we do
not anticipate many past casco will be
affected.

16. Thero are four degrees of arson witli
different  punishments established for
each: AS 11.20.010, 11.20.020, 11.20.030
and 11.20.050.
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The United States Supreme Court has
that the should be
loath to impute to the Legislature an intent

recognized judiciary
to impose multiple sentences for a single
act that has multiple victims. In Bell v.
United States,17 the defendant bau been
found guilty of transporting two women
across state lines in one truck for the pur-
pose of having them engage in prostitution,
a violation of the Mann Act. He was sen-
tenced to consecutive terms on each of the

two counts. The court stated:

The punishment appropriate for the
diverse federal offenses is a matter for
the discretion of Congress, subject only
to constitutional limitations, more partic-
ularly the Eighth Amendment. Congress
could no doubt make the simultaneous
transportation of more than one woman
in violation of the Mann Act liable to
cumulative punishment for each woman
so transported.

do so0?18

The question is: did it

The court answered this question as fol-
lows :

When Congress has the will
it has no difficulty in expressing it—
when it has the will, that is, of defining
what it desires to make the unit of pros-
ecution and, more particularly, to make
each stick in a faggot a single criminal
unit. When Congress leaves to the Judi-
ciary the task of imputing to Congress
an undeclared will, the ambiguity should
And this

not out of any sentimental consideration,

be resolved in favor of lenity.

or for want of sympathy with the pur-
pose of Congress in proscribing evil or
anti-social conduct. It may fairly be
said to be a presupposition of our law to

resolve doubts in the enforcement of a

17. 340 U.S. 81, 75 S.Ct. (120, Oil L.Ed. 005
(1055).

18. 1d. nt 82-83. 75 S.Ct. at (122, 01) L.Ed.
at 010.

19. 1d. at 83-8-1, 75 S.Ct. nt 022. Oft L.Ed.
nt 010-11

0. 358 U.S. at 110, 70 S.Ct. 200, 3 L.Ed.
24 101) (1058),
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penal code against the imposition of a
This

language used

harsher punishment. in no wise

implies that in criminal
statutes should not be read with the sav-
ing giace of cnmmer. sense with which

other enactments, not cast in technical

language, are to be read. Nor does it
assume that offenders against the law
carefully read the penal code before they
embark on crime. It merely means that
if Congress does not fix the punishment
for a federal offense clearly and without
ambiguity, doubt will be resolved against
turning a single transaction into multiple
offenses, when we have no more to go

on than the present case furnishes.19

A similar result was reached by court in
the Ladner v. United States20 case involv-
ing the wounding of two federal officers
The
court found that but a single violation of

by a single shot from a shotgun.

the statute had occurred and that only one
penalty could be imposed:

"When Congress leaves to the Judiciary
the task of imputing to Congress an un-
declared will, the ambiguity should be re-
(Citations

lenity means

solved in favor of
omitted.)

that the Court will not interpret a federal

lenity.”
This policy of
increase the

criminal statute so as to

penalty that it places on an individual
when such an intcrpretat:on can be based
on no more than a guess as to what Con-
gress intended. If Congress desires to
create mult'plc offenses from a single
act affecting more than one federal offi-
cer, Congress can make that meaning
We thus hold that the single dis-

charge of a shotgun alleged by the peti-

clear.

tioner in this case would constitute only
a single violation of § 254.21

21, 1d. at 178, 70 S.Ct. nt 214, 3 L.Ed21
nt 205. 18 TUS.C. { 111, the recodifies-
tion of D254, provides:

Whoever formbly iiHNniilts, resists, op-

Poses impedes, |nt|m|dates or inter-
eres with ar:jy person de3|gnated .
while encaged in or on nccount of the

ﬁerformance of Ids official duties, shall
e fined not more than $5,000 or im-
k;))rltioned not more than three years, or
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It is to be noted that in Bell and Ladner,
there was an apparent intent to affect more
than one victim. Utilizing thet IVhitton
test, it would thus be conceivable to con-
clude that different intents were involved
as to each victim, so that the Constitutional
prohibition against double jeopardy would
not be violated by multiple punishments.
We would thus with the
reached by the California Supreme Court
in the case of Neal v. State, 55 Cal.2d 11,
9 Cal.Rptr. 607, 357 P.2d 839 (1960) (re-
ferred to in the dissent filed to this opin-
intended to

agree result

ion), since in that case Neal
murder two persons by burning down a
dwelling with the intended victims inside.
As pointed out in the Neal opinion, there
was an ‘intent to harm more than one per-
son.” In the subject case, however, there
was no intent to harm anyone and conse-
quently, no intent to harm more than one
person. Under these
would be a violation of the Alaska double
multiple

circumstances, it
jeopardy prohibition to impose
punishments for Thesscn’s single act, de-
spite its horrendous consequences.

\3] The primary purpose of criminal
law is to inhibit antisocial conduct by as-
signing appropriate punishment. As paro-
died by Gilbert and Sullivan in the Mika-
do, the object is ‘‘[t]o let the punishment
fit the crime.” To achieve this purpose
the focus must be on the intent and con-
duct of the perpetrator rather than on for-

tuitous results.

[4] Within constitutional limits,** the
Legislature has the power to impose what-
ever punishments it deems appropriate for

22. In addition to the double jeopardy pro-
vision, the Constitution of ‘the State of
Alaska provides in article I, section 12:

Excessive hail shall not st required
nor excessive fines imiioscd, n,or,cruel
nud unusual punishments inflicted,
I'cnnl administration shall lie based on
the prmmPle of reformation and ujsm
the need for protecting the public.

23, see SUpra note Itt.

. Thessen v. State, Supreme Court Opin-
ion, nt 1105.
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specific crimes. it has had little
difficulty in expressing distinctions where it
has seen fit to do so0.*3 If the Legislature
so desired, it could authorize a more strin-
gent punishment for manslaughter result-
To date, however,

In fact,

ing from acts of arson.
it has not done so.

Accordingly, but one sentence for the
maximum period prescribed by the Legisla-
ture is permissible for Thesscn’s offense.
The judgment denying Thessen's applica-
tion for post-conviction relief is reversed
and the case is remanded for further pro-

ceedings consistent with this opinion.

ERWIN and FITZGERALD, JJ, not
participating.

RABINOW1TZ, Chief Justice (dissent-
ing)-

The majority today concludes that

[wjherc there has been but one statute

violated by a single act, without intent to

harm multiple victims, the Alaskan con-

stitutional prohibition against placing a
in jeopardy twice for the same
[the]

multiple punishments.1

person

offense prevents imposition of

1 must respectfully dissent from that hold-

ing.

The majority relics heavily on our deci-
sion in Whitton v. State, 479 P.2d 302
(Alaska 1970) in reaching its conclusion.2
In IVhitton the trial
defendant of both robbery3 and the use of
the commission of the

court convicted the

firearms during

2. 1 agree that U'Ai(/on Bhouhl he aPpIi_ed
ret[oactlve.IP/ in apBropnate cases. Itobin-
Boti v. Noil, 409 U.S. 605, 93 S.Ct. 870,
35 LEd.2d 20 (January 10, 1973).

3. AS 11.152-10 provides: .

A person who, by force or violence, or
by putting in fear, steals and taken any-
thing of value from the iierson of an-
other is guilty of robbery, and is pun-
ishable by imprisonment In the peniten-
tiary for" not more than 15 years nor
less than one year.
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In the case at bar, the court focuses on
what it characterizes as a singular physical
act, and concludes that there can be one
“allowable unit of prosecution.” 8 Alaska's
relevant statute provides that:

a person who unlawfully Kills
another is guilty of manslaughter, and is
punishable by imprisonment in the peni-
tentiary for not less than one year nor
more than 20 years.10

The controlling language defining the of-
fense of manslaughter is "unlawfully Kills

another.” In my view this language re-

flects the legislature’s intent to ‘.iave the
offense depend on the consequences of the

defendant's act and not the means by

which those consequences were achieved.
The majority would apparently uphold sep-
arate manslaughter convictions had Thcs-
sen burned down 14 houses, each contain-

ing one of his victims. Under that analy-

(1037) (separate third decree murder
E_rosecutlons.permltted where two victims
illed in single automobile acmdent}:
State v. Grata. 254 Or. 474, 401 N\2d
S21) (1000) (armed robbery of two persons
nt same time nnd place held to constitute
two separate crimes).

9. The term "allowable unit of prosecution”
wns_coined in United States v. Universal
C.I.T. Credit CorE., 344 U.S. 218, 221,
713 S.Ct. 227, 07 L.Ed. 200, 204 (1052).

10. AS 11.15.0-10.

11, Under a different statute, the number
of victims mny, of course, have no_hearing
on the defendant's culpability. Thus in
Ladner v. United States, 358 U.S. 100,
70 S.Ct. 200, 3 L.Ed.2d 100 (11158), fie
United States Supreme Court held that in
|IPht of the lenity doctrine, a single shot-
Klin blast directed at two federal officers

could result in onlsy one assault convic-

tion under 18 U.S.C. 8 254. And in

Hell v. United States. 340 U.S. 81, 75

S.Ct. 020, 00 L.Ed. 005 (1055), the Court

expressed n legitimate doubt as to whether

the a_pproFrlate unit of offense under the

Mnnti “Act should depend on the number

of women transported across state lines.

Alaska H99

sis a person convicted of 14 counts of man-

slaughter under those circumstances is

more culpable than a defendant who causes
the death of one person by burning down

one house. The majority thus seems to re-

ward the defendant for the efficiency of

iilis criminal behavior, by defining the oi-

fense in terms of the number of physical
acts which produced the unlawful killings.

AS 11.15.040, however, requires no such

inquiry. In my view' this manslaughter

statute measures the wrongfulness of the
defendant's behavior by the number of vic-

tims.

Each unlawful Kkilling under AS 11.15.-
040 is an offense under the statute. To
read the statute as the majority has does

violence to its plain language.11 1 would

therefore affirm Thesscn's 14 separate

convictions of manslaughter.18

The majority thought thnt it did not.
Justice Minton, in dissent, thought thnt
the Hintutc protected individunl” women
nnd girlx from exploitation, nnd as he
Hucclnctly put it: _ _
Surely " |Congress| did not intend to
make it cnaier If one transported fe-
males by the bus lond, 341) U.S. 81,
84, 75 S.Ct. (120, 023, 01) L.Ed. 008, 011.

12. On the other hand | would rcmnnd the
case to the sentencing court for a hear-
ing to determine whether imposition of
the three consecutive twenty yenr terms
of imprisonment was nn apgroprlate sen-
tence in the ense nt bar. State v. Pete,
420 1'2d 338 (Alaska 1000), AS
11.05.050 does not furnish any guidelines
as to_when consecutive sentences should
be imimsed, Minimally, 1 think the trial
judge should he required to stnte his rea-
sons why consecutive sentences were ap-
&rop[late in thiu case. See, Johnson,

ultiple  Punishment und Consecutive
Sentences! Reflections on the Neal Doc-
trine, 58 Cal.L.Rcv. 357, 307-410 (1070).
American liar Association Standards Re-
lating to Sentencm? Alternatives and Pro -
cedures 8 3.4, at 171-172, 170-178 (Ap-
proved Draft, 11)08).
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same robbery.4 On appeal we held that
the convictions for robbery and for the use
of firearms during the commission of the
tomf robbery counted to conviction twice
foe the same offense. The
IVhitton was thus essentially whether the
distinct statutes under which Whitton was

inquiry in

convicted mutually proscribed the
behavior and therefore whether

same
criminal
statutes

punishments for violating both

could be imposed consistently with our

double jeopardy proscriptions. The court

explained that:

The problem we are faced with has
arisen by reason of legislative division
or refinement of what may be a unitary
criminal episode into a number of statu-
with differences based

method of

tory offenses,

upon intent or means or

perpetration.®

We determined that the legislature de-
fined two different forms of the same of-
fense and that under the facts of that case
double jeopardy prohibited punishment for
both.® In my view, IVhitton is distinguish-
able from the case at liar and is not con-
trolling.

In the case before us, we arc concerned
not with whether several distinct but over-
lapping statutes have been applied to exact
multiple punishment for what is essentially
a “unitary criminal rather
whether Thessen's conduct violated a sin-

episode,"” but

gle statute several times over.

4. AS 11Ift.2M provides: _ .

A person who uses or curries n fire-
arm during llie commission of n roll,
bery, asHaidt, murder, rnIJM\ burglary, or
kidnapping, Is guilty of a felony  mid
upon conviction for a first offense is
puuiahnblc by imprisonment for not
less than i years. piniii Conviction
for n second or suli«gijucnt offense in
violation of tliis section, the offender
slinll' lie Imprisoned for not Ichh Ilain
25 yenrs.

5. 471) 1*2d 302, 312.

6. The Supreme Court in Ex l'artc Lnngc,
K US. <18 Wall.) 103, 173, 21 L.Ed,
872, 878 (1874) condemned ns a violation
of double jeopardy multiple punishment
for the same offense. See obn United
States v. Itenx, 282 U.S. 304, 807-300,

508 PACIFIC REPORTER, A SERIES

The majority seems to hold that since
the 14 victims lost their lives as a result of
Thessen’s single act of arson, only a single
conviction for niaiiaiaughiti may be sus-
tained. In Neal v. State, 55 Cal.2d 11, 9
Cal.Rptr. 607, 357 P.2d 839 (1960), the
California Supreme Court faced a similar
case. The defendant Neal was accused of
attempting to murder two persons by burn-
ing down a dwelling with the intended vic-
Neal

counts of attempted murder.

was convicted on two
The Supreme
Court of California allowed the separate

tims inside.

convictions for attempted murder to stand.
Speaking for the court Justice Traynor

said:

The purpose of the protection against
multiple punishment is to insure that the
defendant's punishment will he commen-
A de-
fendant who commits an act of violence

surate with his criminal liability.

with the intent to harm more than one

person or by a means likely to cause
harm to several persons is more culpable
than a defendant who harms only one

person.1l

As Justice Traynor later commented in his
dissent in In Re Hayes, 70 Cal.2d 604, 75
Cal.Rptr. 790, 451 I\2d 430 (1969), the de-
fendant's culpability must lie assessed in
light of the expressed
and that therefore it

guence that several victims died as a result

legislative purpose,

is of little conse-

of a single muscular contraction.®

Tl S.Ct. 113. 75 L.Ed. 351. 350-357

(1031).

7. 55 CnlSd 11 11 ('nl.Hptr. (107, 1112, 357
*.2d 830, 844.

U 70 Col<I 5KM. 75 Cil.ltptr. 700, 401
1\2il 430, 438. Qther eonrtn have adopted
tbe Name bimio 1>OH|t|on. Accortl United
Staten v, Tarrant, 400 F.2d 701 (Otli Cir.
1072) (punni'Huion of five unregistered
fireurtnn held ta coiiHtituto (ive Nopnrnte
offennen7); United Staten v. Hodge* 430
"2d 070 (K)tli Cir. 1071) (annault on
novern| penal offieera during jail limine
altereiitian_held to eonnliliue multiple of-
fennen) ; State v. Miranda, 3 Arlx.App.
550, 410 I'2d 414 (1000) (neFarn.te.mall-
nlaiighter convictions for rnrli victim of
a ningle traffic nevident upheld) ; State
v. Frcdlund, 200 Minn. 44,273 N.W. 353
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IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.41.120 is amended by adding a new subsection to read:

(c) If more than one person dies as a result of a person commictin,
manslaughter, each death constitutes a separately punishable offense.
Sec. 2. AS 11.41.130 1is amended by adding a new subsection to read:

(c) If more than one person dies as a result of a person committin,
criminally negligent homicide, each death constitutes a separately
punishable offense.

Sec. 3. AS 11.41.210 1is repealed and reenacted to read:

Sec. 11.41.210. ASSAULT IN THE SECOND DEGREE. (d A person
commits the crime of assault in the second degree if

(1) with iIntent to cause physical injury to another person,
he causes physical iInjury to any person by means of a dangerous instru-
ment ;

(2) with 1iIntent to cause physical injury to a peace officer,
he causes physical injury to the peace officer and has reasonable notice
that the victim i1s a peace officer; or

(3) he recklessly causes serious physical injury to another
person.

(b) Assault in the second degree i1s a class B felony.

* Sec. 4. AS 11.46.484(a) 1s amended by adding a new paragraph to read:

-1- CSHB 553 (Jud)
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1 (B)"; he intentionally strikes a police dog while the dog is on
official police duty.
* Sec. 5. AS 11.46.484(b) 1is amended to read:

(b) Except as provided in (c) of this section, criminal [CRIMINAL]
mischief in the third degree is a class A misdemeanor.

* Sec.6. AS11.46.484 is amended by adding a new subsection to read:

(c) A person convicted under (a) (2) of this section who has been
previously, convicted under that paragraph or under AS 28.35.010 1is
guilty of a class C felony.

* Sec. 7. AS 11.81.320 i1s amended by adding a new subsection to read:
Jb* {4(b) £ The justification allowed in (a) of this section 1is an affirma-
tive defense.'A

* Sec. 8. AS 11.81 1is amended by adding a new section to read:

>m _ Sec. 11.81.650. MENTAL DISEASE OR DEFECT EXCLUDING RESPONSIBILITY,
(@ In a prosecution for a crime 1t is an affirmative defense that when
the defendant engaged in the criminal conduct he lacked substantial
capacity, as a result of a mental disease or defect, either to appreciate
the wrongfulness of his conduct or to conform his conduct to the require-
ments of law.

(b) Evidence of a mental disease or defect that is manifested
by repeated criminal or other antisocial conduct 1i1s not sufficient to
establish an affirmative defense under (a) of this section.

* Sec. 9. AS 11.81.900(a)(l) 1s amended to read:

(1) a person acts "intentionally™ with respect to a
described by a provision of law defining an offense when his conscious
objective 1is to cause that result; when intentionally causing a particu-
lar result is an element of an offense, that intent need not be the
person®s only objective;

* Sec. 10. AS 11.81.900(b)(37) 1is amended to read:

£ -
P.nj -2- CSHB 553 (Jud)
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(37) "organization"™ means a legal entity, including a corpora
tion, company, association, firm, partnership, joint stock company,
foundation, 1institution, government, society, union, club, church, or
any other group of persons organized for any purpose;

* Sec. 11. AS 11.81.900(b)(44) isamended to read:

(44) "property"” means a domestic pet or livestock regardless
of value, an article, substance, or thing of value, 1including money,
tangible and intangible personal property including data or information
stored In a computer program, system, or network, vreal property, a
credit card, choses-in-action, and evidence of debt or of contract™ [,]
a commodity of ji public utility such as gas, electricity, steam, or
water constitutes property but the supplying of such a commodity to
premises from an outside source by means of wires, pipes, conduits, or
other equipment 1is considered a rendition of a service rather than a sal
or delivery of property;

* Sec. 12. AS 11.81.900(b)(49) isamended to read:
("9) "serious physical injury”™ means
(A) physical 1injury caused by an act performed under
circumstances that create [WHICH CREATES] a substantial risk of
death; or
(B) physical injury that [WHICH] causes serious and
protracted disfigurement, protracted impairment of health, [OR]
protracted loss or 1impairment of the function of a body member or
organ, or that [PHYSICAL INJURY WHICH] wunlawfully terminates a
pregnancy;
* Sec. 13. AS 12.55.025 1i1s amended by adding new subsections to read::
%// (g) Except as provided in (h) of this section, 1if the defendant
‘ﬁ%S been convicted of a crime other than the one for which Ve 1is pre-

sently being sentenced, the sentences of imprisonment for the two con-

-3- CSHB 553 (Jud)
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victions shall be served consecutively, regardless of whether either
judgment specifies that the sentences shall be consecutive.

(h) The court may specify that sentences of 1imprisonment for
multiple crimes charged in a single charging document are to be served
concurrently i1f the court finds that the crimes violate similar societal
interests or are part of asingle continuous criminal episode, unless

(@) there was asubstantial change 1i1n the nature of the
criminal objective, including but not limited to a change in the parties
to the crimes, the property or type of property right offended, or the
persons offended;

(2) the crimes were committed while the defendant attempted
to escape or avoid detection or apprehension after the commission of
another crime; or

3) the sentence is for violation of AS 11.41.100 - 11.41.140
or AS11.41.200 - 11.41.250 or for a violation of AS 11.41.300 - 11.41.-
530 that results 1in injury to one or more persons.

Sec. 14. AS 12.55.088(a) 1is amended to read:

order within 60 days of the original sentencing [AT A&;“;]ME_ SJ&;NE_;"_
TERM OF IMPRISONMENT IF IT FINDS THAT CONDITIONS OR CIRCUMSTANCES HAVE
CHANGED SINCE THE ORIGINAL SENTENCING HEARING SUCH THAT THE PURPOSE OF
THE ORIGINAL SENTENCE IS NOT BEING FULF/.LLED] .

Sec. 15. AS 12.55.125(c)(1l) Is amended to read:

(@) if the offense is a first felony conviction [, |
FOR MANSLAUGHTER,] and, during the commission of the offense, the defen—
dant possessed or used a firearm or used a dangerous instrument or
caused serious physical injury, eight [DURING THE COMMISSION OF THE

OFFENSE, SIX] years;

* Sec. 16. AS 12.55.135(c) 1i1s amended to read:

-4- CSHB 553 (Jud)
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i{ A (cv - AAdefanﬂant convicted of assault in the IPHIIP [THIRD]

2 1 degree beRA“tted in violation of the. provisions of an order issued under
3 AS 09.55.600 or 09.55.610 shall be sentenced to a minimum term of impri-
4l sonment of 20" [10] days. The execution of sentence may not be suspended
5 and probation or parole may not be granted until the minimum term of

5 imprisonment has been servedi- Imposition of sentence may not be sus-

7 pended, except upon condition that the defendant be [BY] imprisoned for
8 no less than the minimum terra of imprisonment provided in this section,
9 and the minimum sentence provided for iIn this section may not be other-
10 wise reduced.

1 * Sec. 17. AS 12.55.145(a) 1is repealed and reenacted to read:

12 (€)) For purposes of considering prior convictions in iImposing
13 sentence under this chapter
14 (1) a prior conviction may not be considered if a period of
15] 10 or more years has elapsed between the date of the defendant®s uncon-
16 ditional discharge on the immediately preceding offense and commission
17 of the present offense unless the prior conviction was for an unclassi-
18 fied or class | felony;
19 (2) a conviction in this or another jurisdiction of an offensj
20 having elements substantially 1identical to those of a felony defined as
o1 such wun”ar Alaska law 1i1s considered a prior felony conviction;
99 (3) two or more convictions for crimes violating similar
3 societal 1interests or arising out of a single, continuous criminal
o episode are considered a single conviction unless
o (A) there was a substantial change in the nature of the
- criminal objective, including but not limited to a change in the
o7 parties to the crimes, the property or type of property right
28 offended, or the persons offended;
29 (B) the crimes were committed while the defendant

-5- CSHB 553 (Jud) \
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! attempted to escape or avoid detection or apprehension after the

2 commission of another crime; or

5 © the sentence 1i» lor violation of AS 11.41
4 11.41.140 or AS 11.41.200 - 11.41.250 or for a violation of AS 11.-

H 41.300 - 11.41.530 that results 1in injury to one or more persons.

6 * Sec. 18. AS 12.55.145(b) 1is amended to read;

! /f’lﬂkg (b) When sentence is imposed under this chapter, prior convictions

8 not expressly admitted by the defendant must be proved by authenticated

9 copies of court records served on the defendant or his counsel at least

10 20 [10] days before the date set for imposition of sentence.

1" * Sec. 19. AS 12.55.145(c) is amended to read;

12 (© IfT the defendant denies the authenticity of a prior judgme
13 of conviction, that he is the person named in the judgment, that the

14 elements of a prior offense committed in another jurisdiction are sub-

15 stantially identical to those of a felony defined as such under Alaska

16 law, or that a prior conviction occurred within the period specified 1In

17 (a)(1) of this section or if he alleges that two or more purportedly

separate prior convictions should be considered a single conviction

19 under (a)(3) of this section, the defendant shall file with the court
20 and serve on the prosecuting attorney notice of denial no later than 10
21 [FIVE] days, before the date set for imposition of sentence. The notice
2 of denial shall 1include a concise statement of the grounds relied upon
23 and may be supported by affidavit or other documentary evidence.

2% * Sec. 20. AS 12.55.145 1is amended by adding a new subsection to read:

o5 R} (f) When a defendant 1s convicted of a felony by a court of this
% state he shall place his fingerprints on the judgment of conviction in
27 open court, on the record, at the time of sentencing. The defendant and
28 the person administering the fingerprinting shall sign their names under
22 the fingerprints.

-6- CSHB 553 (Jud)
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1 Sec. 21. AS 12.55.155(c)(8) is repealed and reenacted to read:
2 (8) the defendant®s prior criminal history includes conduct
3 involviﬁ% aggravated or repeated instances of assaultive behavior;

4 * Sec. 22. AS 12.55.155(c) 1i1s amended by adding new paragraphs to read:

5 » (19) the defendant®s prior criminal history.includes an adjudi
6 cation.%g a delinquent for conduct that would have been a felony if

7 committed by an adult;

8 (20) the defendant was on furlough under AS 33.30 or on parole
9 or probation for another felony charge or conviction,.

10 * Sec. 23. AS 12.45.083; AS 12.55.025(e) and 12.55.155(d)(8) are repealed
1 * Sec. 24. AS 12.55.088(a), amended by sec. 14 of this Act, has the

ip affect of changing Rule 35(a) and (b), Rules of Criminal Procedure, by de-
13 leting the provisions for modification or reduction of sentence as a result o
14 changed circumstances and by decreasing from 120 to 60 days the period of
15 cime in which a sentence otherwise may be modified or reduced.

16

17

20
21

22
23
24
25

26
27

28

28L
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* AS 11.46.200 1s amended by adding a new subsection to read:

© Notwithstanding the provisions of this section, it is lawful
for a person to intercept satellite teleconmunications if the intercep-
tion is not for conmercial advantage or is not done with the intent to

defraud a conmercial provider of a service listed in AS 11.81.900(b)(50).

* AS 11.46.432(a) is amended by adding a new paragraph to read:

(B) he sells, leases, trades, or offers for sale, lease, or
trade, any device designed to intercept cable, microwave, subscription,
or pay television, or any other telecommunications service, with intent

to defraud another of the lawful charges for the service.

* AS 11.46.482 1is amended by adding a new subsection to read:
(c) Notwithstanding the provisions of(a) of this section, it 1is
lawful for a person to sell a device for the interception of satellite
teleconmunications if the interception is not for conmercial advantage
or 1s not intended to defraud a conmercial provider of a service listed

in AS 11.81.900(b)(50).

* AS 11.81.90003) (50) is amended to read:

(50) "services™ includeslabor, professional services, trans-
portation, telephone or other communications service, entertainment
including cable, microwave, subscription, or nay television or any
other telecommunications service, the supplying of food, lodging, or other
accommodations in hotels, restaurants, or elsewhere, admissions to

exhibitions, and the supplying of equipment for use.
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February 24, 1982

Gordon Evans, Esquire

ELY, GUESS & RUDD

Menden Hall Building, Suite A
Juneau, Alaska 99801

Dear Gordon:

In connection with your theft-of-service lobbying efforts on our be-
half, let me respond to Senator Parr®s concerns over theft of service
language presently included in S.B. 535.

First of all, let me assure that theft of service isa significant
problem to all subscription television operators nationwide. The issue
is not one of technology but rather of opportunists taking illegal
advantage of outmoded legislation that provides toally inadequate reme-
dies for legitimate operators such as ourselves. The enclosed trade
jJournal articles illustrate the current situation very graphically.

Here iIn Anchorage, VISIONS offers a single channel, 24-hour per day
selection of proprietory programming via a mien .vae frequency not
receivable on any television set without the benefit of specialized
operator supplied receiving equipment (i.e.,antenna plus electronic
components). Our service is intended for andavailable to only those
individuals desiring it. They sign a subscription agreement with us,
pay an installation charge and thereafter a monthly fee to cover the
costs of programming and antenna equipment rental and maintenance,
(Our receiving equipment always remains our property and we are respon-
sible for repairing it at all times without additional cost to our
subscriber).

MOS receiving equipment is single purpose iIn nature. That is, it is
capable of receiving only the single microwave frequency authorizrd
by the FCC for our service iIn Anchorage and, in turn, convert? that
microwave frequency to a signal watchable on a normal televi®ion set.
(Here in Anchorage we convert to Channel 6.)

Our problem, in the main, stems from out-of-state individuals or com-
panies who illegally manufacture receiving equipment capable of receiv-
ing our service and then sell it in Alaska and Isewhere on the pretext
of saving money by avoiding paying the month y >ee. Typically, these
out-of-state manufacturers solicit in-state TV repair shops, electronic
stores or the like to be their local distributors. While many local
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firms refuse to participate in offering a product whose sale they know
will harm us, some of the less scrupulous ones take advantage of the
opportunity to make some extra, easy profits. In almost all cases,
such sales are made surreptitiously either by word-of-mouth, obscure
classified ads in Penny-Saver type publications or the like. In the
rare case when such sales are advertised overtly, specific mention

of our service is avoided. (See samples enclosed.)

Our ability to combat such sales is limited. While during the past

two years we have been successful in one civil litigation against a
local dealer selling pirate antennas, we have been unable to get simi-
lar results from either the District Attorney"s or U.S. Attorney"s
office as far as a criminal action is concerned. While there is federal
theft of service legislation on the books, the local U.S. Attorney

has, to date, been reluctant to allocate the manpower to pursue this
type of offense. While the District Attorney"s office has beer more
sympathetic to our problem, it has grave concerns about the broadness
of the existing state statute (A.S. 11.46.482). In its one effort to
date at a criminal prosecution, the State®s case was dismissed prior
to ever reaching trial on the merits. At this stage, the District Attor-
ney is only willing to make another attempt if they can rely on a more
adequately worded statute: to wit, the language presently proposed

in S.B. 535 (and which was drafted in cooperation with the Attorney
General"s office).

The bottom line for us is that after more than two years worth of ef-
fort in combatting theft of service and the expenditure of a substan-
tial amount of money on attorney fees, lobbying costs, etc., we have
very little to show for it. |1 recognize that simply having a stronger
criminal statute will not by itself solve our problem. More to the
point, we really don®"t want to pursue the individual pirate antenna
purchaser who, iIn many cases, may not fully realize he is doing some-
thing wrong. But the benefit to us of a criminal conviction against a
dealer is the ability to publicize that event and, thereby, educate the
public that it is not only immoral but also illegal to receive our
service without paying for it. Most citizens will, 1 believe, once they
understand this fact ignore enticements for illegal purchases. And for

those who don"t, "at least we will have a viable means for pursuing our
remedies. It should be obvious that in this case there is no substitute
for criminal sanction. Civil litigation is not only time consuming and
expensive, but if successful, it normally results in nothing more than
an injunction against further sales, which iInjunction may or may not be
enforceable.
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Typical arguments against the legislation we are supporting are, 1iIn

my opinion, totally without merit. One argument suggests that the prop-
er solution to our problem isn"t better criminal legislation but rather
the "scrambling”™ of our signal; i.e., making it harder to steal. Put-
ting aside the enormous cost and difficulty for us to scramble (we

have 11,500 receiving units already installed iIn Anchorage, all of
which would have to be changed out iIf we were to "scramble'™ our
signal), it is my my feeling that our signal is already 'scrambled™. As
noted above w; transmit on a microwave frequency not receivable on a
normal television set. Furthermore, 1 fail to understand why the cost
of scrambling should be borne by our legitimate subscribers (as it
would, of course, have to be) to defeat the illegal efforts of a few.

In addition, what level of sophistication in scrambling does one imple-
ment? If pirate manufacturers can duplicate our microwave technology,
why might they not also duplicate (and thereby defeat) any scrambling/-
de-scrambling capability we employ?

Another argument often voiced against legislation is that innocent
individuals may be unintentionally harmed. In other words, while our
microwave frequency is not intended for unauthorized public use, others
are (e.g-, ham radio frequencies). Therefore, an individual might inad-
vertently tune to our frequency and violate the law. While this is

in part accurate, it belies reality. There are audio services transmit-
ted on microwave frequencies intended for the use of the general pub-
lic, but there are no video services intended for such use. (Broadcast
television operates on non-microwave frequencies.) Therefore, an inno-
cent user would normally be incapable of receiving our video signal.
More significantly, all of the illicit microwave receivers we have

ever encountered are capable of receiving only our microwave frequency.
(See enclosed technical report on pirate antennas sold in Spokane,
Washington.) The reason for this is simple: it costs less to manu-
facture them this way and the only potential customers are those desir-
ing to get pay-TV for free.

One legitimate concern that has been voiced is the impact S.B. 535 as
presently worded would have on private earth station owners. While
many satellite signals are not intended for the public, some are and,
therefore, use of an earth station which has a multi-purpose function
(and is, therefore, different from MDS receiving equipment) should
not be labeled as inherently illegal. 1 believe by now you have, in
cooperation with our FCC counsel, drafted alternative language that
exempts private earth station usage from any criminal liability.

In closing, let me emphasize what should be obvious. Theft of service

threatens the very life blood of our business. Through physical audits
that we have conducted in Anchorage, we estimate that we are currently
losing $40,000 per month in revenue from use of illegal antennas. Left



Gordon Evans, Esquire
February 24, 1982

Page 4

unchecked, it would be only a matter of time before such loss of reven-
ue could put us completely out of business to the detriment of our
legal and illegal viewers alike.

More to

the point, there is a significant moral issue involved that

is sometimes overlooked. We are a legitimate business and good cor-
porate citizen. Our business is no different from any other in that
to the extent we incur costs in fighting or lose revenue to sellers
and users of pirate equipment, we are harmed and our subscribers are

harmed.

We will
because
it. All
to make

This is neither fair nor right.

continue to mobilize all of our resources against service theft
we have no other choice. Our continued existence depends upon
we are seeking in the enactment of S.B. 535 is the opportunity
use of a very effective weapon in the battle.

-Robert J. Gould

"RIG/Kj

Encs.
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In an. unusual interview Wrth MULTICAST editors, a self-admitted pirate
distributor made it easY to see g bootleg manufacturers and middlemen pose
such a ers(rjsotent and elusive threat t operators, and why they take the

risks the
Ydentrtyrn himself as a ﬁrrncrrr)]al in Microtronics, a NY-based dis-
tributor of m f(rirowa eg ment, this man conceded that has tactics are typical.
"Come in quickly, make d bundle, ang keep moving," he sai
ntil several onths aﬁ] he reports, he was ﬁontegt with g cash: and
oar’%wbusr ess t at saw him self 350-400" units per week to dozens of retailers

But h said, last month seemed Irke a ood time to make a more arq%ress
|ve aftack started adv rtrsr db n newspapers. Re are]
smce l g%y or all the ads, an mclu e their store ames, with phone
num ers an resses
ldentifyin rght gtores in eaoB recent New York Post drsp\ay
ad, Microtronics re or ooste Its volume by 200%, Antennas were "sale
prrced at $144,95 he retarlerﬁ Bard agpr?xr ately $130/unit,

Now, six weeks later ut tw te articl atmg ?tores ralr:
to have ceased all sales of Rrrate gear, crtm% al reprisals from HBC soon
after. the ads ﬁg eared. Each busingssman insiSts he was unaware his actions

ere 1 , mg received repeated, assurances from Microtronics that the
eal was a ove-hoar

f course Yventell them it's not ille sed " the distributor admits,

"We ex Iarn that as as HBO's name Isn't anywhere in the ad, they're
not suggesthg gnyt rnsg improper. - Whatever the customer wants to do with his
antenn IS DUSINess

the pirate rndrcated that he wouldn't, be around tosee. what the
customer dr with hrs antenna ewspapeL ve[]trsmg As often a.sign that a
Prrate IS preparin to out of a marke raw attention™to the
etailers, but the move goods qujck y f ald, "Once legal hasslei
|stalrtmovr(re |?t0rhave ner can only complain. Ive already made my profit, and
"At some pornt the prrate continyed, the retailer simply becomes
exopendable 't usually ‘occurs’ when, iCIt)hlevr? rea(c satérratron and %e ling
more units begins to resent more ris exam}o There
must. be 20,000-2 000 I esgal antenna in the City aready, butthe pace won't
continue. [t makes more sense to an easier city.

(continued on next page)
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PIRATE INTERVIEW (continued from P. 1)

"Any pirate must operate with a simple strategy,” he added. "We keep
our profile low and our liquidity high.

"Each market requires a different approach, and it"s best to operate
simultaneously in several cities, so inventory can be moved quickly and easily. L
don*t like to keep more than 150-200 units on hand at a time."

When asked about his motives, the pirate points to profit. "The margins
are just too good to pass up,”™ he said. "l can buy equipment at $75-%$80 per unit,,
and sell it _ at nearly double, without any tax worries."

"l didn"t create the market, 1 just give it what it wants,” the pirate
argues. "As long as customers think they"re being clever instead of criminal by
buying illegal hardware, 11l have a business."

ANTI-PIRACY LEGISLATION MOVES FORWARD

In. Washington, efforts to> stop operations such as Microtronics looked
as though they might run off the track, toward early consideration last week.

Now, the anti-piracy bill is apparently back on the rails.

The bill, of vital importance to the pirate-beleaguered pay TV users
of MDS, would set civil and criminal penalties for violating Section 605 of the
Communications Act,, which forbids unauthorized signal interception.

Things were chugging along- toward a hearing scheduled for 11/12 when
the Sony Betamax decision, came down from San Francisco in late October.

That ruling by the U.S. Court of Appeals for the Ninth Circuit held
makers—and technically even users—of home videorecorders liable for copy-
right payments when recording movies and other shows off TV.

The decision, a victory for program producers, will be appealed,
but it stirred concern at the Motion Picture Assn. of America about a possible
"Betamax amendment” to allow a home-use exemption to the anti-piracy bill.

The hearing was postponed, but the National Assn. of MDS Service Cos.,
fearing the bill could become hostage to a final outcome of the Betamax case,
mounted a rescue mission to Capitol Hill.

NAMSCO operatives met with bill cosponsors Rep. Timothy Wirth (D-CO)
and Rep. Henry Waxman (D-CA) ,. pointing out that while NAMSCO didn"t downplay
MPAA®"s concern, it didn"t seera to belong with pay TV legislation.

A key staffer later said Betamax wa3 a separate matter that probably
should go before the House Judiciary Committee, and that there was '"no way"
it would be included in the anti-piracy bill (H.R. 4727).

After that the Communications Subcommittee, chv®red by Wirth, re-
scheduled the hearing for 11/17.

A session to mark up (put in final recommended, form) the bill and
send it to the Full Commerce Committee is expected to fllow soon afterward.

The bill provides for criminal penalties up to $25,000 and a year in
prison for the first offense,, plus damages from civil suit up to $50,000.

The Communications. Subcommittee®s majority staff also submitted its
report last week on competition in the telecommunications industry.

The report found that although new technologies, including MDS, had
emerged and made some mark, "there is still unequivocal dominance by broad-
cast television over other video technologies.”

(continued on next page)



Cable television has
Why pay for whatyou

a dirty Iittle secret.
can seeforfree?

Viceo

By Jonathan Greenberg

E ven the well-of f like getting
something for nothing, and
well-to-do dentist Sam Wil-

lians s no exogption. Willians in-

stalled his own microwave antenna
on tp of his St. Louis home to pick

up Showtime, apay television servie
that costs subscribers $19 amonth in
his aea, free of darge. Williars,

whose name has been changed 1o pro-
tect his small act of piragy, made his
antenna by soldering a ooffee can
filledwith some sinple cirauitry imo
a saned-of f furel.

Beating the systenm

Sam"s rooftp, hovever, isadrop ip
the budet. estimate that
some 10% of the 26 million U.S
homes aurrently receiving cable or

televisin are freelaading @
%- Pirates hijadk sigals with
homemade antennas that can be ja-
ry-buikt with everything from alumi-
num snow sleds 1 barbecue gilks.
They buy bootlegged converters and
bypass in-home decoder boxes, and
they climb telephone poles to knock
out seaurity "trgs.’

Most sigal thiewes are proosbly
otherwise iaw-abidng vieners who
dn"t like topay up ©$30 amonth far
trelr home entertaimment. Some are
also electronics bffs. For the latter
getting  able television for fiee Bas
much fun as pickmg up Timbuktu on
aham radio. InJanuary RecioHectior-
Spublished a story about wiringup a
cable decoder, and itsnewsstand sales
Jumped by 40%, t093,000.

Like most crime, cable piracy B
more widespread in urban aress. In-
dstry insidars say that unauthorized
taps account faras much as25% of al
viewing in New York City neighbor-

Video addicts willing ©© invest $5,000 in a satellite-
recelving station get access 1o virtual ly unl imited pro-
gramming. Low-budgct thievery s possible to. The
simplest piracy technique involves buying an antenna
in aress where pay television B distributed through
multipoint distribution systems. Franchisees in these
MDS aress rstall antennas in subscribars™ homes,
transmit the sigal and allect monthly service fass.
Local electronics stores, honever, often sl the same
antenna far $150 or o~ less than the aost of an
installation and six months™ sarvice.

In Phoenix, far exarple, now-famous Pirate Elec-
tronics old over $1 million worth of illepl cable
antennas before loal MDS gperators foraad ittoclese.
Now, an industry executive estimates trat one aut of
SiX vieners there owns his own antema. But that
might be consernvative. "Half the homes inmy neigh-
borhood are getting cable, and 1"'m
the only fool who™s paying for it
says one local residant.

Not suprisirgly, MDS systems
aren“tattracting ines-
tor attention. Cable franchise op-
erators, asopposed tOMDS opera—
tos, now have two besic ap-
proaches to ssarity: They filler
out sarvicss such as HBO and
Showtime with "trgs,” or they
scranble sigels, providing de-
scrarbler boxes foramonthly fee

Trapping s the more popullar
aottrol method— but not always
themost effective. Franchise oper-
atorssenddll sigralsover thesame
cable and then place 4-inch o/lin-
drical traoson telephone polcsnut-

Prvstot Free HBO .

Microuwataraonsie NNt Yak

sice subscribers™ homes 1o filterout premium service.
Such so-called negatiive seaurity aosts roughly $15 per
household per trep for parts and ldor. Each premium
Service requires itsown trgp, and systems offering three
or four add-ons typically color-code thelr trgs. That
means utillity poles can look like Christmas tress.

For subscriibers who aren™t scared of heiights, itcan
also mean a free gift B easy 1o reech. dst clinb the
pole, remove the trgp and presto: HBO s on your
sareen, but not on your hill. System managers say that
aggravated homeowners who have had trauble remov-
ing the trgs have atttaded them with drillls, hammers
and even blomordes. In some aress there are orga-
nized thieves to do the pole-clinbing. The pros often
provide replacement "'dummy"" trgos that fool audit
teams who do spot checks Tar piracy-

Then there are descranblers. These in-home boxes,
rouchly the siz of acigar box, are
prevalent in urban aress where
there are no telephone poles.
Such qypliers as Oak Industries
and SciettificAtatta provide
this equipment at a cost of about
$70 per wnit. Even with tight dis-
tribudan, hovever, tere are
leds, and bootleg bladk boxes
tracke far as much as $100, Not a
bad price, considering thet HBO
now costs $15 a month in some
markets. Cable executives rgort
other prablems, too: Subscribers
with a flair for electronics can
ovcnide the scranbling by fire-
tuning spare television sEtsor re-
wiring besic cable wnits O get
extra sayvice for free

FCRVES, OECEMMER 7, A8



"This thing
mation war, with |
room to escalate. Ho
the cable industry
stantly keep ahead
ple's ability K steal
cially as e value
services increase?”

is like an

infor-
ots of
wocan

con-
of peo-
, espe-
of the

hoodswhere building superintendents
“=lI'" cable hookups. High mobility
brings added diffiaulties. HFnew occu-
pants move into a home with a Ine
cable tgp and dn"t notify the com-
pary, they can often receive service
without darge. Then tare’s te
problem of cable gear kKt In vacant
homes or gpartments: It often disap-
pears quickly.

Cable are anmbivalent
about small-time living room larcery.
""We pursue organized thieves aggres-
sively, but If It’s just an idividal
customer stealirg, W slephim on the
wrist,"" says Dave MacDonald, group
director for cable at the New York
Times Go., which runs cable sernviaess
insouthem New Jersey serving 80,000
customers. “What we really want B
not to proseaute, but to get them 1o
pay for sarvice,” eplains John Lock-
tm, president of Warner Amcx Cable.

Honvever, certain abuses have the
mdustrv worried. In some aress, pole-
climbing seecialists such as telephone
repaimen and former cable system
employees trael door-to-door llirg
“lifetime free saviee,” far between
S50 and SI50 Such offeders can he
prosecuted under section 605 of the
Communications Act, which prohib-
is the theft of a cable sigdl. "It’s
kind of like dope— they want to get
the syplier,'” says one communica-
tios attorrey. The peralty susally
a fire, and court cases are being tild
at the rate of one every two weeks. In
addition, HBO won an important bat-
‘te Isst month against a manufacturer
of private antennas in New York, a
decision thet could have broad anti-
teft inplicatios.

Many cable executives beliee trat

new tedyology, through the use of
two-way addressable anverters, will
lessen the problem of piragy. Such
wits, similar o those Warner now
usss at its Qube irstallation in Co-
lumbus, alllow the operator periadical-
ly to monitor system ue. Instead o
sending linemen to fird freelcedars, a
control center detects them directly.

The problem is that such address-
able converters dn™t come degp.
They aost roughly twice as much as
the S60 or S70 that conventional de-
scrablers <l fo. And, like every
electronic seaurity eer i
veted, they il can be beaten by a
smart thief. System goerators, mean-
while, are slow to lay out money far
tooky™s antipiracy systems. "Bvery-
one i awxiously vaiting for better
addressable tedvology,” says Jim
Cottingham, vice president in dharge
of tre 1.2millionTime Irc. cable sub-
gxibers. "'This thing s like an info—
mation war, with lotsof room toesca-
late,"” adds CIiff Roth, a writer for

magazine. "'‘How can the cable
indstry constantly keep ahead of
paple™s ahility  steal its informa-
tm, egecially as the value of the
Services increesss?’

By and late, cable operators prefer
not to talk about the problen. Why
publicize the possibilitaes” Inan indus-
trygrowing by about 20% ayc'T, who
cares ifa little cash slips between the
cracks? And the day may be coming
when cable carries lots of advertising.
When that day comes, even the non-
payingcablcviener becomes attractive
o adertisars and thus a source of
income. $ll, the future s full of un-
knowns f»-this lusty young indstry,
and piracy isoneof thoseunknowns. m

Cable o/H'intor IMuc MadMuiitld tilth neutralized cubic "Inins"

Homeowners attacked thedevices uiUh drills, hammers and blowtorches.

FORBES, DECEMBER 7, |WMI



P.0. Box Hs, Liltluton, Colorado 80160

(803) 795-2813
January 11, 1982

REPORT TO:

STERLING RECREATION ORGANIZATION
ON PURCHASED 2 GHZ RECEIVING EQUIPMENT TESTING AND CONCLUSIONS

GENERAL

A 2 GHz microwave receiving equipment was tasted by HARTECH,
INC. for reception of Multipoint Distribution Service (MDS) common

carrier (2150-2156 MHz) and 2300-2450 MHz Amateur Radio band signals.

CONCLUSIONS

Tests performed with input signals at the MDS and Amateur

Radio frequencies 1indicated:

(1) The receiving system tuned the MDS signal in on a stand-—
ard television set from Channel 2 to Channel 6 by using
the tuning control on the unit. This was proven 1in lab—
oratory tests and by watching "off-the-air"™ MDS.

(2 In laboratory tests, ILARTECH was able to tune 1in signals
between 2300 and 2334 MHz for output frequencies between
Channels 2 and 6. No reception was possible from 2334
MHz to 2450 MHz for output on a standard TV set. There—
fore only 34 MHz of the total 150 MHz Amateur Band could
be tuned mm.

(3 The receiving equipment [local osciallator] tuning range
was measured to be 4C MHz (from 2206-2246 MHz) so that
the total 150 MHz wide amateur radio band could not be
tuned 1in on any single TV channel, a reasonable design
requirement of an amateur radio receiver for reception
in this band.

HARTECH concludes that the 2 GHz (2000 MHz) microwave receiving
equipment was designed for reception of the MDS band for output on

a standard television set on channels 2 through 6.



UNIT IDENTIFICATION

The unit tested had the following components and markings:

Components Markings
Power Supply/Tuner Jan. 6, 1982
Case #81-130
Down—eonvortor/An uMniid —luumxna Cui* Western Techtronrcs
Colo. Spgs.
Parabolic Antenna D.M_W.

HARTECH added the 1initials J.W.H. 1In addition to the above
components, there were two cables supplied, one which connected
the down-converter/antenna-illuminator to the power supply/tuner,
and the othe - to connect the power supply/tuner to a television
set. It should be noted that the cable to the TV set was terminat-

ed in a transformer from 75 olvns to a standard 300 ohm "twinlead"

to connect to the antenna input.

TESTING SETUP

Because the down-converter and the antenna-illuminator (pri-
mary feed to receive the focused signal from the parabolic reflec-
tor) were fabricated into a sealed fiberglass tube, no direct con-
nection could be made between a laboratory signal generator and the
receiver 1input. Coupling from the signal generator was accomplished
by using a small antenna at the signal generator. The test setup

is shown below.



The spectrum analyzer frequency counter was calibrated in
November, 1931. Quantitative amplitude data could not be taken
because direct connection could not be made to the down-coverter.
A strong signal could be obtained on the HP signal generator, up
to zero dBm. A received signal from a typical MDS station is -50

dBm. The amplitude was varied to extremes in all testing.

Eefore making conversion tests, the local osciallator fre-
quency range was checked by using the calibrated frequency meter
in the spectrum analyzer. This was done by checking the radiation
from the down-converter detected at the fiberglass tube enclosure.

The oscillator tuned from 2206 to 2246 MHz.

Wich the signal generator tuned to 2150 MHz, the MDS frequen-
cy, the output of the down-converter (the resulting frequency from
the mixing of the 1input frequency and the local osciallator) could
be tuned from 56 to 96 MHz. These frequencies cover Channels 2 to 6

(see Appendix) on a atandard television set.

With the signal generator tuned 1o 2300 MHz, the bottom of
the amateur radio band, the output could be seen from 54 to 94 MHz
as the tuning control was varied. The down-,.onverter could con-
vert a 2300 MHz signal to any channel between 2 and 6. As the sig-
nal generator frequency was raised to 2334 MHz, the converter out-
put was at the top of Channel 6, 88 MHz. As the frequency cf
the signal generator was raised toward 2450 MHz, the top of the band,

no output was detected.

Theoretically, amateur radio signals between 2380 and 2450 MHz

could be tuned in on Channels 7 to 13, 174 to 214 MHz; however,



the output could not be detected. This was probably caused by
tuned circuits at the output of the down-coiwerter (usually tuned
to channels 3 through 5). The response "roll-off" 1is usually
quite great at the Channel 7 frequency of 174 MHz. The figure

below shows a typical response curve at the output of a down-con-

verter .

MHz Frequency

The conclusion readied 1in laboratory testing 1is that the re-
ceiving system will receive MDS signals and the bottom 34 MHz of
the 2300 to 2450 MHz Amateur Radio band with output on channels

2 to 6 of a standard television set.

OFF-THE-AIR TESTS

The receiving equipment was connected as specified 1in the
instruction sheet and an excellent MDS signa] was picked up which
could be tuned 1in on channels 2 to 6 on a standard television re-

ceiver .



10.

11.

12.

13.

14.

P.0. Box 88. Littleton, Colorado 80160
(303! 796-2813
SELECTED EXPERIENCE

MICROWAVE AND TWO-WAY RADIO® SYSTEMS

26 hops of multichannel common carrier microwave within one state
in the 6 GHz common carrier band. Included completed technical
portions and exhibits as required on the FCC Form 401°s.

Upgraded a problem CATV hop in the 6 GHz band for a client using
improved antenna characteristics and a GaAs FET amplifier.

The desig-n, FCC forms, and supervision of a 12 GHz commercial micro-
wave system used b7 the banking industry.

The design, FCC documentation preparation, and installation super-
vision of a video television security system in a large company.

Designed and documented (FCC Forms 401 and 402) numerous common carri-
er and commercial microwave systems in the 2, 6, & 12 GHz bands.

Feasibility study nnd design of al2 hop 960 MHz system for security
purposes, voice and data channels for a state lepartment of corrections
including economic/breakeven analysis utilizing LEAA matching funds.

Feasibility study and design of a 12 C Iz microwave system for a
hospital to communicate with outreach clinics including B/W and col-
or TV, voice channels, and EMS data communications. The job included
feasibility, design, and detailed specifications for procurement..

150 MHz two-way radio interference study for a county which had five
repeaters colocated. The study showed calculations and recommended
equipments required to minimize the interference being experienced.

A Translator feasibility study for a resort area to import major TV
stations from an wurban community 100 miles away. The study 1included
a survey, design generation, and cost estimate.

Measurements and a recommendation report at potential microwave radio
sites within a half mile of a 1 megawatt radar. This was performed
for a major common carrier company.

Designed and performed trouble-shooting on a coaxial TV security sys-
tem at a high level nuc.loar plant. Studied feasibility and reliabil-
ity of a microwave radio replacement system.

Design and FCC documentation, Form 346*s, for a TV multi-translator
system for a west" rn state county. This included coverage patterns
for some 13 translators.

Aided in t.he analysis of a military data communications system to
solve high error vrates in the communications link for transnitting
remote batch data at 4800 and 9600 baud.

Generated requirements and wrote specifications for data relaying
radio equipments for a power company used for 300 sensor points.

6-80



APPENDIX

TELEVISION CHANNELS

TELEVISION CHANNEL VIDEO
CHANNEL FREQUENCY CARRIER
NUMBER \?A’nn/'yi} FREQUENCY
2 54-60 ° 55.25 MHZ
3 60-66 61.25 MHZ
4 66-72 67.25 MHZ
5 76-82 77 .25 MHZ
$ 82-88 83.25 MHZ
7 174-180 175.25 MHZ
8 180-186 181.25 MHZ
9 186-152 187.25 MHZ
10 192-198 193.25 MHZ
11 198-204 199.25 MHZ
12 204-210 205.25 MHZ
13 210-216 211.25 MHZ
14 470-476 471.25 MHZ

15 476-48 2 477 .25 MHZ

[NOTE: (1) FREQUENCY BREAK BETWEEN CHANNELS
6 AND 7 WHERE THE BROADCAST FM BAND,
AND TWO-WAY FREQJENCIES FOR MANY SER-
VICES ARE LOCATED: AND (2) FREQUENCY
BREAK BETWEEN CHANNELS 13 AND 14
WHERE MANY TWO-WAY RADIO & GOVERNMENT
RADIO FREQUENCIES ARE LOCATED.]
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Box 88. l.ittlr;ton, Colorado 80160

(303) 795-2313
JAMES W. HART, P.E.

education MBA, University of Chicago, 1963
3SEE, M.1.T., Cambridge, MA, 1951

licenses, Registered Professional Engineer. Member of the American
societies, Engineers Council. First Class FCC Radio Tele-
patents & phony and Amateur Radio Licenses. Senior Member of IEEE;
teaching Member, Denver Section Executive Committee; I1EEE represent-

ative to and Director of the Colorado Engineering Council
(,79&,30); Past Chairperson Denver APS Section. Chairman
of the Judging Committee of the Co3orado State Science Fair
"f79& BO) and State Representative to the International
Science and Engineering Fair (79), Holder of two U.S. Pa-
tents. Taught accounting at local community college (State
Credential 174).

bu3|ness HARTECH, INC., Littleton, CO. President. Consulting En-
experience gineering Company. In charge of: Feasibility Studies -
11-71 to Engineering/Economics Options, Microwave and Two-Way Radio
Dresent System Planning, Antenna and Waveguide Eesign and Prototypes

and Government Policy Studies. Clients are the Federal
Government, Local and County Governments, Universities, CATV
Companies, Hospitals, a Radio/"?V Network, Manufacturing Com-
panies, and Other Consulting Companies. Prom 2-74 to 2-76,
Hart was on leave of absence from HARTECH viorking on OTP
policy roseach within the U.S. Government. His technical
and business analyses impacted U.S. policy in the areas of
CATV, Translators, VANS, Common Carriers, Data Transmission,
and Satellite Carriers.

12-6« to MSC, Golden, CO. Vice President. Successfully performed

10-71 microwave system planning for Specialized Common Carrier
and CATV clients.

10-66 to ANDREW CORPORATION, Ocland Park, IL. Director of Projects

12-69 and Administration. Directed a ?1.2 million budget for the
development of profitable antenna and cable products. Was
also responsible for Corporate Q.C., Product Service, Iro-
posal Preparation, and Technical Publications. Served as
Secretary of the New Products Committee.

7-61 to D/NASCAN CORPORATION, Chicago, IL.. General Manager of the

-10-66 MARK PRODUCTS DIVISION ("65f, 6). Successfully directed all

design, production, and marketing activities of a highly
profitable line of antenna and. communications products.
Generated SOP"s for new product selection, development, pre-
production processes while Director of Engineering®of the
BEK DIVISION ("64). Manager of MARK microwave products ( ®3)

1 to MOTOROLA, INC., Chicago, IL. In charge of design and admin-
1 istration of many military communications, radar and ECM
equipment programs. On leave of absence from Motorola from

1954-6 to serve as a radar and ECM instructor in the Army.

5-80
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P.0. Box 88. Littleton, Colorado 801G0
(303) 795*2813

LIST OF TELECQMMUNICATTONS POLICY WORK PERFORMED BY J.W. HART, P.E.

1.0

2.0

Studies Performed at HarTECH, INC:

a."Marketing Studies - An Economic Analysis of MDS Transmission; and
State of the Art of Millimeter Microwave Transmission”, for a major
national broadcasting network, July, 1980.

b."Report - Direct Broadcast Satellites, Service, Economic, and
Marketing Factors"™ prepared with Browne, Bortz, and Coddington,
for the National Association of Broadcasters, January, 1981.

c."Broadband Communications in Rural Areas"™, Denver Research Insti-
tute (DRI) , 11-73, under OTP Contract. HARTECH performed all
microwave technical and economic analyses.

d."Microwave Transmission Handbook™, 12-77. Made primary input
contributributions on DoC Contract.

e."Utilization of Electronic Message Systems (EMS) Outside and
Within the U.S. Postal System™, 5-76, O0T/DoC Contract.

f."Wrote Technology Section of "Design Issues for Demonstration
of Rural Special Delivery Projects Incorporating Telecommunica-
tions Technologies"™ under subcontract to DRI, 6-78. NSF Grant.

g- Made Technical Contributions to "Satellite Based Delivery of
Continuing Education and Training Programs in Five User Communi-
ties”™, 3-78, DRI. Performed under NIE Contract.

h. Continuation of U.S.P.S. study program on EMS 1in paragraph (e)
above expanding the competition in the public domain, 8-78.
NTIA/DoC Contract.

Studies oerformed while employed by OT/PRP (DoC) Boulder, CO
{2-1f to 2 "76) [PRE = Policy Research Estimate] :

a. "An Initial Look at VANS Breakeven Data", PRE, 6-74.

b."A Survey of Non-Tariff Trade Barriers for Microwave and Two-Way
Radio Equipment™, PRE, 1-75.

c. "Value Added Network Services, Marketing Characteristics"™, PRE, 5-7*

d."Comparison of Long Haul Microwave and Cable Facility Costs of
A.T..1T. Long Lines"™, PRE, 8-75.

e."Urban CATV Distribution Plant - Part I: Current Cost and Technolo-
gy, PRE (Coauthorod by Hart, Gray, Miller, & Ax), 4-76. Later
Published as an OT Report.

f."A.T.&T. Microwave and Cable Designations, PRE (Coauthored by
Hart and Bolter), 6-74.
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1.

P.0. Box 88. liloion.Colorado 80160
(3031705-2810

SELECTED EXPERIENCE

MICROWAVE ANTENNAS

1.1

1.2

1.3

1.4

1.5

10 foot Cassagrain dish design for 4 GHz Earth Station.

Scalar Feed Design and Prototype for illuminating a 4/6 GHz
Earth Station with equal E&K plane patterns over the frequen-
cy range. Design of specially shaped subrefiector for improved
antenna efficiency of Cassagrain type antenna.

Dua) polarized, wide bandwidth feedhorn designs and prototypes
including testing per the table below:

Frequency Maximum VSWR Minimum Iso- Waveguide or
(GHz) at Each Port lation - Ports Input Flange
1.700-2.100 1.07 33 Db 7/8" EIA
1.900-2.300 1.07 33 Db 7/5" EIA
5.925-6.425 1.05 35 Db WR-137
7.125-7.750 1.05 35 Do WR-137
12.20-13.20 1.07 35 Db WR-75

Single polarized 5.925-6.425 GHz feed horn design and proto-
type for parabolic dishes with maximum VSWR of 1.02.

12/14 GHz Earth Station feed horn design and prototype used as
mobile ground, station for CTS satellite. Transmit was 14.0 -
14.5 GHz, 500 watts, and maximum VSWR od: 1.20; receive port was
11.7-12.2 GHz with a maximum VSWR of 1.10.

WAVEGUIDE COMPONENTS

2.1

2.2

2.3

Circular waveguide designs ;nciuding waveguide, single and dual
polarized launcher sections, brackets, connectors/flanaes, etc.
for WC166 and WC109.

TMgr mode filter for use 1in oversized guide used in TE-~ mode.
TMqj filter was minimum of 25 db with an 1insertion loss"of 0.5 db

maximum in TEM~, mode. Prototypes were constructed and tested.

12.2-13.2 GHz high mode rejection TE-j, taper design from 1 09"
to 0.75" circular waveguide. Design was for 65 Db RML (recon-
veeted mode level).

HARTECH HAS HP AND ALFRED SWEEP EQUIPMENT FOR THE DESIGN AND TESTING OF
MICROWAVE COMPONENTS AND PARTIAL ANECHOIC CHAMBERS FOR TESTING TO 1700

MHZ WITH A MAXIMUM REFLECTION OF -40 DB.

6-81
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Harold;

Here®s information regarding our phone conversation. To begin,
as you can see by the enclosed card, 1'm now president of Pirate
Electronics. We manufacture an antenna which recei”-; all the
microwaves transmitted between 1.3 and 2..L GigaHertz. You may
know that Visions broadcasts at about 2.15 (or thereabouts) so
this antenna, pointed toward the Visions broadcast antenna,

vd.ll scoop the signal out of the air.

Included in the antenna body is a "down converter™ which reduces
the microwave to a frequency which your television can "see."
There is also a fine tuning box, which will allow the user to
get maximum clarity on his screen.

These are made with the i1dea that the customer can install the
antenna, by climbing up on his roof, pointing i1t toward the
broadcast antenna, and tightening the U bolt, running the en—
closed coaxial cable to the fine tuning box, attaching the fine
tuning box to the television set, and everything i1s go. This
Is the theory. In reality, we"ve found that if they have the
antenna installed, they give us much less problems, because
the great unwashed public is generally too stupid to do 1t,
even with instructions. But, remember this, I1""ll refer to it
later on (the part about 1installing, not how stupid the public
is.

*

The legal end of this 1i1s: V/ male the Visions people crazy,
because we can sell the antenna, and get their signal, but
our subscribers (customers) don"t have to pay the monthly
charge (obviously).

Now, the cost of this antenna i1s explained in the enclosed
price sheet, going from 5275- for buying 2-6, down to 3150.
for buying in lets of 100 and up. The suggested retail here
Is 3350. but there, 1 expect you could get them out for S~00.

or more.

IfT you were to install them, you could add another 350. - 3100.
to ycur profit structure, w th some deduction for the labor
involved. I don"t expect that you are going to do the install
yourself. Somehow, | can®"t quite picture your little, fat body
on sombody®"s roof.

As you can see by the price structure, the more you buy, the
higher your profit structure goes.

We"re looking for someone to buy and install in both Anchorage
and in Fairbanks. V/e"ve had some success with mail order there,
but if your purchases were strong enough, you coull have both
cities, and really turn seme cash while the weather 1is good.



My suggestion is that you get acouple of them, trythem out
on your own set (I 11 send themC.0.D.), and i1f you can see
the benefits, go for a little larger order.

Back to the legal: weare now being sued civilly by the local
Visions group (here it"s called Hone Box Office, or HBO), but
I don*t think you will have to suffer that injustice, especial
if we win. As | said earlier, they take a din view of what
we"re doing, but there i1s no CRIMINAL 7/rongdoing, and we"ve
got the word of an Arizona Superior Court Judge (which will
carry loosa weight in Alaska) to guarantee that we"re doing
nothing wrong.

There seems to be a question about the "wrong™ in installing
the antenna, though. According to a United ctates Code (USC
k7 605) the installer may be aiding and "abating. “Tha t
means that you should hire an electronically oriented kid to
actually do the installing, who can vanish if there i1s a pro—
blem, but pay him well enough so that i1t"s 7/orth his while to
split, or to lay low.

Now, you"ve got an overview of everything, and based on this
and pur conversation, you are at least better informed. Dis—
regard the bullshit in the enclosed letter, 1i1t"s just a cover
for this. Also, this letter is very damaging for us, in our
civil suit, so after you®ve digested the contents, get rid of
it.

You can call me (collect) at (602) 2~7-9700 anytime during
my working day (from 7:~5 A.M. to about L:30 P.M. 1f 1 can
do anything to help you make a decision.

We expect that th-.re iIs a market for 3 to 5 thousand of these
in Anchorage, and probably 1 to 3 thousand in Fairbanks. 1°d
like to work with you, and if you decided that you wanted to
move, 1°d ccme there and help you get off the ground. If you
elect not to go, | expect I°1l have to ccme there anyway, to
find someone.

Keep Susan under control as much as possible. 111 be 1in
touch.

u"ohn
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P/RATE ELECTRONICS -

W ! h. MANX'FACTI RERS 4 DISTRIBUTORS
MICROWAVE antennas

Dear Store Owner: Now Available for Your Customers!
No Competition!

We are Mid-South Distributors for Pirate TV, manufacturers of micro-wave receiving equipment
for personal home use (ruled legal). Perhaps you have seen us on NBC"s Today Show (mid-may 1980)

or heard of us in one of many other periodicals such as Newsweek, etc.

Our system for local use includes anten iaand down converter, 75" coax and 1.8 to 2.4 GHz
tuner complete with instructions and needed accessories for simple self-installation (need lire of
sight to broadcast tower 20-4P miles depending on strength of signal). Retail S350.00 -6 months

guarantee.

Our Earth Station picks up from 11 satellites above the earth and gives the customer a fantastic
crystal-clear world of entertainment no matter where they may live (need lire of sight to Southern

Califomia).

Fantastic for rural or remote locations where little or no reception or cable savailable. Base

price $9,995.00 plus travel and custom installation.

To get you acquainted with this lucrative market, we"ll ship you one lucal system immediately
to play with and give you a S75.00 Dealer price break. Then you may purchase quantities of 10
at $225.00 and a $50.00 rebate credit making your initial antenna $225.00 also. (We"ll pay freight
on first antenna.)

°p
Order immediately to become a Dealer inyour area. You will be briefed completely on how

to market this product (word of mouth isufficient for substantial sales).
Include your name and both work and home phone numbers please.

Note: Enclosed sample ad and all advertising describes product and its capabilities only.
More details upon order.

Sincerely,
Send Cashier®"s Check or Money Order for $275 to:* PIRATE TV a/
Fontana Center
7955 East 50th Street, 1085 C
YW Tulsa, Oklahoma 74145
(918) 665-3325 1(IHIT s\ n,i

*

nr



HENRI SALES COMPANY PO Box 35293
WHOLESALE DISTRIBUTOR Phoenix, AZ 85069

M1C30W AVE ANTENN AS « EARTH SI ATIONS =« ACC ESSORIES

TilOSE : [ 602J SH6-92L3

CDI'TL LMEX :

VE ARZ KARJFACTURER 'S DISTRIBUTORS OF THE FINEST HICRCA'AVE ANTENNA AVAILABLE
ON THE MARKET TODAY. IT IS CAPABLE OF RECEIVINC MICROBAND TRANSKT tT EDS ICNALS

WITH A CLARITY AND RANGE FAR SUPERIOR TO HOST OTHER ANTENNAS

OUR TRODUCT IS COMPLETE U1TH ALL HARDWARE AND ACCESSORIES NEEDED TO INSTALL IT-

THE ANTENNA IS PaCXACED AND CONTAINS AN INSTALLATION INSTRUCTION SHEET.

WE WILL SHIP YOU A SAMPLE UNIT UPON 2EQUEST[PRE-PAID BY U .P.S.j.

ENCLOSED WITH THIS LITTER YOU WILL riND A PRICE SHEET OF OUR PRODUCTS.
THIS A NEW AND VERY LUCRATIVE MARKET WITH A LOT OF MONEY TO BE MADT Il
CET IN ON THE CROUND FLOOR OPPORTUNITY  BY ORDERINC YOUR SAMPLE ANTENNATODAY.
A LIST OF STATES THIS ANTENNA UORKS IN IS INCLUDED. IF YOU ARE INTERESTED IN

OUR PRODUCT, PLEASE CONTACT US AS SOON  ASPOSSIBLE.

SINCERELY,

HENRI SALES CO.
WHOLESALE DIST .

cvmipit F PARF
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Susan Randal! 276-5148
Myron Ace 243-3722
Harold Wills 276-5148
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611 RASPBERRY ROAD
ANCHORAGE, ALASKA 99502

YANKEE INGENUITY DOES IT AGAIN!

If you own a Television Set or TV Monitor you will want to know more about this product

We have a new product for use in the American Home, that is so advanced
and ingenious that we have been stopped from advertising the capabilities
of this unbelievable device.

Big Corporations have tried to prevent us from bringing this product to you
THE AMERICAN PUBLIC.
HOWEVER .. .in the tradition of the "FREE- ENTERPRISE SYSTEM," it has
been ruled in court that this product is Legal to Manufacture and sell.

FRATE MCRONAE AVITHIAA ItC



Yodt lan Watch Those Secret
TV Channels

Jim Parber KilB

Pi. L 12113-97ih Avt. Sonh
Posirs M S 31174

Jtvon Cirbfri KiFQA
Pt /, 12131 Contrtujc P".act
Poturi "miS31174

Good-bye, commercials'

id you know that
there are two secret

TV channels? Nobody ad-

vertises them, and you
can't even buy a TV set
that has these channels.
How long have you been
complaining about all the

commercials while watch-

ing your favorite program

or alate night movie? Well,
here is the answer to your
prayers—these channels
don't even have commer-
cials!

The programming on
these channels consists of
movies (P-, PC-, and
R-rated). nightclub acts,
and sporting events. They

Photo A. This is & close-up of the downcanverter showing // amplifier, miter, and the
local oscillator in its brass ho* with the cover removed. The piece of angle aluminum
used to mount the ho* >o the mast can also be seen.

—a complete MDS receiving system

are allocated to Multipoint
Distribution Service (MDS).
The existence of these
channels was written up in
7} last Novemberl i

If you have huj'd zi 1
MDS via other amateurs. '
friends, or magaime ar-
ticles. your curiosity has
probably urgi d you to he
on the lookout for a re-
ceive vy-dem you could
build yourself It this i
true. re.id on!

The MDS Receive Syslem

In thi» article we will
give complete construe
tion details on now to buiTu
a chr'jp and simple .MDS
receive system This sys- *
tem will include the antc-n-
na. muer, local oscillator i
i-f amplifier power supply,
and completemechanical!
layout.

The frequencies of tly.
two microwave MDS video r
channels are 2154 75 MHfj
for channel 1and 2160.-! f,
MHi lor channel 2 Th*
audio is45MHc beiow th- 2t
video For more detailed
mrormation about micro-
wave TV. read < vidiat'ij y{
Cuide to M/crowave TV b-] {I‘.I‘
Paul Shuch ' ;n

Locating the MDS Tuny* ~c'
miller (-
it you hdve seen of °



Sells Devices to Catch Pay-TV Airwave Signals

By RICHARD WEST
T SkHWrtatf

MacKenzie Davis and John Samp-
son are entrepreneurs as bold and
swashbuckling as the names of their
respective companies—Pirate TV and
Pirate Electronics.

They make no bones about their
businesses: Davis “company <ells in
Southern California devices that
Sampson®s concern manufactures in
Phoenix for the pirating of pay-TV
airwave signals.

There are many of this kind of buc-
caneer doing business in the South-
land these days, but all except Davis
operate covertly. Davis is the fust to
advertise the product that pay-TV
companies say is illegl.

In last Sunday®s Times, Davis ran
an ad that included the name of his
company, apicture of a bearded free-
booter with eyepalch and telephone
numbers in Los Angeles and Orange
counties for ordering the devices.

"Tuey come with six-month war-
ranties,” Davis said Wednesday.
"Thai"s probably 90 cays longer than
the warranties on most TV sets."

Sampson, a UCLA-educated histor-
ian and former teacher at Santa Mon-
ica City College, boasted in a tele-
phone interview that his 10-rnonLh-
old company is the largest in its field,
selling the pirating devices all over
the nation.

"We operate 48 hours a day and
eight days a week," the 44-ycar-old
manufacturer said, using the exag-
geration to emphasize the demand for
his product.

A cording to the latest Federal
Ci.amunicaiions Commission figures.
Sampson said, there are SG licensed

pay-TV signal broadcast stations in
as many cities, most of them in the
Midwest and the East, and permits
have been issued for the construction
of an additional 131 stations.
. So the market for his product has
barely been tapped, he indicated.

Dovis. who has a "mutual agree-
ment" with Sampson to sll the de-
vices in Califomia. Oregon, Washing-
ton, Alaska and Hawaii, said he has
not had time to expand his operations
out of the Southland yet because of
the great demand for the devices
here.

But he added that he hopes to open
a Northern Califomia outlet in Sa-
cramento soon.

Davis said the box-device to bring

W VAR i eemy

SHJI‘S have heen filed
F ts e and manu-
acture o the boxes.

in lhe ON-TV eystc-m signal sells for
$450 and lire microwave antenna t
pull in the Theta Cable"s Z Channel
signal sells for $350. The ON-TV
wee is more complicated, he ex-
plained

Regular customers of ON-TV and Z
Channel pay installation charges and
monthly fees of about S20.

ON-TV 1issuing 16 firms and indi-
viduals in Los Angeles—not Pirate
TV, though—for selling pirating de-
vicss. And Tele-features, another
subscription TV company in Phoenix,
issuing Pirate Electronics there in an
attempt to halt its operations.

Arthur Greenberg, one of the law-
YIS representing ON-TV in its Los
Angeles aiit, has described the legl
action as one to "stamp out pirate
procedures."

Sampson and Davis scoffZat the
its, noting that vccC nffiratc have
said that the law is so ambiguout on
this type of pirating operation that
there isno way now to halt the use of
such devices.

"“These microwaves are belng
broadcast into my building, into my
office . everywhere," Sampson
said. "There is no way to shut them
off. They penetrate into our very eyes
24 hours a day."

Sampson said these signals are part
of the public domain and that there is
no lav to prevent people from using
devices to pick them up.

The section of the Communications
Act of 5934. which attorneys for the
pay-TV companies contend is being
violated by the pirates, was actually
written to prevent wiretapping,
Sampson said and has ncthing to do
with airwave signals.

Adule television, where the signal is
carried by a lire directly to the TV
set. issomething else, Sampson said.

"We feel that cable is sacred,"
Sampson said. ""People who steal ca-
ble signals are stealing a signal that is
the result of heavy investment, a lot
of physical labor and long-term plan-
ning. Cable TV makes a contribution
of income to the city w here it oper-

But the “signal people,””Sampson
went on, “dn*t have 7" fat kind of
commitment. No v j m! invest-,
menl is required. A station costs

Please Turn lo Page 27, Col. 4

rial\M ic u r t
Continued from Third Pape
maybe $30,000. more or less.””

The “Signal people”” simply buy
their movies, sporting events and
other shows from a company like
Home Box Office in New York, have
them beamed to their areas by satcl-

. lile and then pay a television station

$90 an hour to broadcast the signal to
a multi-distribution station - that it

likk his and Davis?

oz they arc

* "rains down on all of us."
] Companies
Sampson said, arc actually "'perform-
, 1Ing a public service."
j putting a lid on what the pay-TV

stations can charge."
Davis added to this argument:

PAG E‘ 1 é’\Jstrcl'%yprloes ]?rlgrﬁvgokle rﬁ)gt r%?gf" ﬁleoyr/]

m  r ~ i v

want a monopoly on the market. Wc
offer them a little competition.”

Both Sampson and Davis empha-
sized that they are going after a par-
ticular market for their devices—af-
fluent people who can afford to come
up with $350 lo $450 to buy the appa-
ratus.

There will probably always be a
bigger market for the people who can
only afford to dole out $20 or sc a
month to the subscription TV compa-
nies for their services, they said.

Sampson said that the quality of.
the devices his company makes is so
high—ithad only a 3% to5% failure
rate--that other electronic pirates art*
beginning to pirate his pirate project.

He may have lo bring sit. »0.
hail this pirating ol hisccmpmenL
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NESMITH. S.C.-/>lost television viewers
here have slim pickings. Four of the five
"local”” stations are about 300 miles away,
reception is lousy and the population is too
sparse to attract cable television.

But John Wellman and his wife Cbotsie,
can fune their seven TV sets to two dozen
c.rj".ncl:. They T2,rh everything from
cable-TV movies and ice-skating specials to
the offerings of commercial stations in At-
lanta and San Francisco.

The difference Is a big, round, white
"dish" nestled on the lawn of the Wellmans*®
39th Century plantation home. It is a re-
ceiver that plucks TV signals off a satellite
orbiting 22.300 miles above the earth.

"We get a real cleat picture,” says Mr.
Wellman, a textile manufacturer and hog
raiser. "There®s so much to choose from at
any time, and op .nosl char.neb: there are no
commercials.””What"s more, it's free.

The Wellmans are one ol only a few
hundred families in Die U.S. who own such
private earth stations, which generally are
10 feet to 36 feet in diameter. Their ranks
could gTow substantially, however, spurred
in part by a Federal Communications Com-
mission ruling last year that owners of die
dishes don"t need federal licenses. "It's a
very embryonic industry that's just taking
off," asserts John Bacon of Scientific-At-
lanta Inc.. a leading producer of satellite
dishes.

Bouncing Around

Dialing with d-shis works like this: TV
signals from cab! -etworks, religious net-
works and sottif ..u.nmercial TV stations
art beamed up lo satellites.,then bounced
down to cable-TV companies that send them
through cables to subscribers. But the satel-
lite beams can be picked up anywhere in the
country by a receiver aimed at the satellite.

Dishes. ID cable TV, offer a wide vari-
ety of programs and in.proved reception. A
Lake Barkley. Kv.. mar says he bought one
so he can videotape movies and "“complete
my Humphrey Bogar! series." which cur-
rently includes 31 of the actor 3 75 films. A
Riv =rtm, Wyo., dirh owner says he watches
"jest alcut all the ports." Laura Dabney of
Ft. Mill, SC., has a friend who 1is buying a
dish, and she says she 3 eager to view cable-
TV coverage of the U.S. House of Represen-
tatives. "At tunes," she says, "that ought to
be exciting."

But TV addicts soon L..rn that a satellite
fix is expensive, .lust the basic dish runs
$30.0(0 or more. Neiman-Marcus Inc. 3 most
recent Christmas catalog offered shoppers
one tliey could aim by remote control to
bring in 300 channels-ai; for just ys.i0Q.

The buyer of a dish also risks running

m S u v

afaul of a local landscaping committee or a
zoning ordinance wl.cn he tries to mount the
thing in his backyard One owner in Califor-
nia found he had to file an environmental-
impact statement before he could proceed.
It whs decided that he could put up the dish
ifhe painted ftgreen to blend with the lawn.

Equine Interference *
A dish owner near Bozeman. Mont..
didn*t need government approval, but he

had his own qualms about the aesthetics of
his receiver. So he put it in a corral he had
behind his house. But that created another
problem: His horse ate a cable connected to
the dish.

Birds also like to nest in the dishes. And
some owners are annoyed by sightseers who
stop to gawk.

The biggest hurdle for uish owners,
though, may turn out to be legal. While it is
perfectly legal to own a dish, it may be ille-
gal to use it to snare cable-TV signals with-
out paying for them.

Right now the legal picture is blurry. "I
think it is illegal." declares Wallace Bris-
coe, executive vice president of Houston-
based Gardiner Communications Inc., a
Bumup & Sirr.s Inc. subsidiary that makes
and sells dishes. "Unauthorized use of the
programming is just like you lapping my
telcplione Ime.”” says Mr. Brisooe, who
alerts customers to the potential problem.

Who Will Know?

Fredric Hopengarten, another dish seller
in Lincoln. Mass., disagrees. He likens
someone who picks up cable-TV signals to a
listener who legally picks up shortwave ra-
dio signals. Kir. HopengnrLn, who runs
Channel One Inc. out o( his horn . also ques-
tions how anyone could prove what pro-
grams dish owners are watching.

"Detection is the problem." concedes
Linda Davis, r spokeswoman for Time
Inc."s Home Re: Office Inc.. a pay-cable
operation. (Pay mmable pros des commercial-
free pi(<grams. such as recent movies, for
nr, extra charge above the montnly cable-TV
fee.) Such companies say they can do little
about satellite viewers at the moment. The
courts haven"t rulcd on the issues yet, and
the FCC isstll studying them.

Meantime, most dish owners couldn"t pay
for the programming even if they wanted to.
although cable-TV companies that distribute
some dishes are collecting fees from individ-
uals. pay-cable companies say they are pre-
vented by contract from leasing movies di-
rectly to individuals or accepting money
from them.

If the problems can be worked out. the
outlook for dish sales 1iIs bright. "People
want entertainment.” says Winston Hun-
swrlli, a telecommunications analyst for
Salomon Brothers. In addition, he says, to
some people a dish is "viewed as a rather
visible status symbol."

Expansion will depend to a large extent
on the development of cheaper and smaller
dishes. Japan is experimenting with a satel-
lite system using dishes only two or three
feet in diameter. Officials say the rereivers,
which currently are used primarily on a
community wide basis in remote areas,
could be mass-produced t sell for as little
as $500 Such small dishes, however, gener

ict/tiaji ri/n

ellites. which aren"t powerful enough. The
Japanese launched their own satellite to
transmit programs especially produced for
the experiment.

Comsat Proposal

Future growth of satellite reception siml-
larly is expected to depend heavily on the
development of direct satellite-to-dish pro-
gTamming that offers dish owners attractive
ii*tci Tiauves to their current TV fare.

Communications Satellite Corp. has pro-
posed a satellite-to-home network in the U.S.
It would Itrgnch a special, more powerful
satellite, and subscribers would buy a three-
foo!-diameter dish, pay monthly fees and get
a decoder to unscramble coded satellite sig-
nals. The network would carry first-run
movies, sports, children3 shows and ether
programs. A plan to market the system with
Sears, Roebuck A-Co. recently fell through,
and Comsat currently is looking for another
partner.

Until such syslems become a reality, sat-
ellite dishes are likely to remain a luxury of-*
the few. Atlanta TV entrepreneur Ted
Turner, who has a dish at his home, plans to
buy dishes ."or two Washington. D.C., resi-
dentz—Daniel Schorr, senior correspondent
of Mr. Turner®s Cable .News Nerwoik, and
Geor,?e Watson, who 1is vice president and
managing editor. The newsmen currently
can"t watch the network at home bczause
there .sn"t any cable TV inWashington.

Mr. Turner, anxious to have his 24-hour
news network seen by political leaders, also
has offered to buy dishes for the White
House and Congress. The House of Repre-
sentatives is exploring passible sites to in-
stall a receiver. But Peter Vesey, CNN 3
Washington bureau chief, says Carter ad-
ministration officials have "a few aesthetic
problems™ with putting a big round dish on
the White House grounds.
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F.RANCE W. McGAFtItY
ANGELES (IIP) - The
ake no crosshones about
rale TV" is (he name
iking the "pay" out of
1 is the game,

oy home entertainment
I those monthly sir~
s, read the newspaper
isemenls, decorated with

ait of a grim buccaneer,
mpatch and  bamdanna
ess

. Pirate TV offers is
ient to receive pay TV
, which usually carry
* movies and special
events, without the
aster3 knowledge
css paying the company

TV broadcasters arc
sing mthoir unhappiness
his turn of events by
lawsuits, but the pirate
;S Is booming, say John
on and MacKenzie Davis,
pson 3 Pirate Electronics
.ix, Ariz., manufactures
ient that 1is sold in
I states by Davis “Pirate
the Los Angeles suburb
-tra.

=see nothing unethical or
in their business,
subscription TV compa-
oadcasl on a microwave
ncy "that our antenna
ppons to receive," noted
on. who calls the dispute
ter ot freedom of the
=sthat cuts both ways,

y Te sending those waves
trough all of our bodies
=mes, right through our
=fough we can Tsee them
tthe rightequipment

ey Te free to broadcast
lungs tight through us,
-old be free to do what
with them while they Te
; through.™

argument draws scorri
lobert Cahill, one of the
rs of the National

Film S e

Association of Subscription
Television Operators.

"Thai & like saying it3 legal
for a burglar lo break into my
house ¥ I canl protect
myself," says Cahill, a vice
president of ON-TV of Los
Angeles.

“1 was administrative assist-
ant to three chairmen of the
FCC, 1 helped write the
subscription TV regulation anil
I know what they"re doing Li.

illegal.
"We have over $40 million
invested in this, and these

pirates think they can steal our
product and gel a free ride.
What they"re doing 1is illegal
and 1it's immoral and we T
pursue thcrn down every lega®
avenue, in every community
they appear in, until we drive
them out of business.

"We believe the fqderal
government will enter the
picture and they will he

prosecuted, and the people who
buy these devices will be the
losers."

Meanwhile, Pirate Electron-
ics has grown in two years
from a garage workshop to a
$900,000-a-yearbusincsswi M5
employees and a factory on v. e
east side of Phoenix.

"Business is very, very
good," said Davis, who also has
offices in New Orleans and
Florida and sells equipment
elsewhere too. He has a three
week backlog of orders for the

antennas and converters,
"which anyone can install
themselves."

The equipments costs about
$400 — a one time cost against
the pay TV expense of an
installation charge =plus a
monthly lee of $15 to $40.

"There*s some JPil cities
where this (mtcrowa™i) system
is in use and maybe I'll give it
a go inall of them If1"m going
lo get sued for selling an"ennas.

Odds And Ends

E DETECTIVE: It's not
author who can celebrate
ition of a book with some
very characters it por-
s, but that*s what biogra-
icverly Linet managed lo
iday in New York. Shc.l-
nters and Howard DaSil-
lowed up to help her
.c h her nev paperback,
L A Hollywood Tragedy.”
rostarred with Alan Ladd
heyday as a matinee idol,
ffiopposite him inthe 1949
>nol "The Great GaLsby,"
was screened at the pub-

if lcar, ever srise 12+ s
tcry."Young apparcn /mur-
dered his 31-y-.ar-old fiL.i wile,
Kim Schmidt, then cor imitted
suicide inOcL 197.1 inNew
York.

AMSTERDAM, Holland
fJP1) — Some 1,MX0o0ld railing
shros from Holland and around

” the world are expected to lake

part in Sail .Amsterdam 1980*
from Auj. 1C tc Aug. 12. Tht
ceremonies will include races
naval dir,plays and other spe-
rialevents including a mock

m parly. Another Linct bi- scabattirb e tw e e ntwofleel*

by — ol Susan Hayward
="v Jo rot!

when, instead of cannonanc

And who"s musket fire, the entire port will

Il A nten
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PIIOENIX, Arizona

broadcaster®s knowledge.

I might as well get sued for
riling a million of them."
Davis is not being sued. "Bui

Ifere 3 lots of lawsuits, against

.—jout 12 other guys here 1ir

L.A. alone, and | think

everybody 3 just waiting to set

what the judge 3 ruling is..."”

Sampsons manuiacturinf
company is currently involvec
in four suits, in California
Oklahoma, Florida and Arizo-
na. He credits a court actior
with giving the company its
buccaneer trademark.

"We were incourt inPhoenix
a year and a half ago when ont
of mir people remarked that
"Everybody keeps calling v
pirates, so we ought to name
this company Pirate Elec-
tronics.

“Tie ra.mc is almost as big

an ;.sset iow &. the good
antr-ina we make | have a
dozen®pirate t-shirts in my

wardrobe."

Eventually, Davis said, "the
FCC or the Supreme. Court
be:ter sitdown and clarify(his,
but as long as Itie ambiguity
lasts, 1*m going to capitalize on
it"

A rnajcr problem, they
complained, is with other
dealers who set Up shop "as
Pirate something or other”’and
market shoddy equipment, da-
maging their reputation.

O fP ay

T ake

TV

— John Sampson 3 Pirate Electronics ma"tiufai
equipment that takes the "pay" out of pay TV by receiving signals wiibt...
Pay TV btoadcasters are expressing their unhip; ,
over this turn of events by fiijjog lawsuits, but business is booming, says Sum

They wish those guys would
stop pirating the pirate name.
adv for july 27 or thereafter

Sampson anu Davis maintain
that the federal law cited by
"iepay-TV firms prohibits only
v irolapping, not monitoring
broadcast signals, and they
religously abstain from aiding
those who would tap the sine of
a cable TV company.

"That cable is sacrea,””said
Sampson. "Those cable compa-
nies pul a lot ol money and
work into stringing those lines
and 1t .would be wrong lo
interfere with thoir use of their
own property.”

Both argue that by offering

competition lo the ,
companies, they ae “p-
ing a public scrv-
preventing cstablishm-
monopoly.™ The bro;.
will always have
market among those w
rather make low
payments than buy tin
ment outright lor a
price, they maintain.

"We"ve met with the
Communications Com
and the Justice Depnr*
Washington and they di,
any interest in us," S
said. "If we Te doing
wrong, it's not wrong
lor them to bother with

TT#
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NOTK: FMLURK TO FOLLOW #7 OF THESE INSTRUCTIONS WILL VOID WARRANTY.

Mount the microwave antenna outside on your
existing T.V. antenna, pole approx. 18" above
or 18" below your regular T.V. antenna.

If you do not have an outside antenna,

mount a pole on roof with a vent

clamp and attach microwave

antenna.

Attach long coax cable
to microwave antenna.

Bring microwave coax -
down and into the

house. Attach the

microwave coax to

the back 0f the little -
power supply box that

came with the antenna.

Attach microwave coax to the top left
hole that read3 P.V.S. Input.

Dleconnect regular T.V. antenna wire
from the back of T.V. and attach to
bottom left hole that reads Ant. Input
on the back of the power Bupply. Do not
attach to back of T.V. 1if yon have twin
lead coax.

Ub6 the 3 ft. coax to attach from the hole
on the power Bupply that reads "To T.V. "
Put a 75o0hm transformer on the end of coax
if you have screw terminals on back of T.V
that read V..H.F.

Plug the power supply box into 110 volt
outlet. Do this last.

Make sure you put silicon seal firound
coax where it goes into antenna on roof.
(Clear bathtub sealer can be substituted.)

Che « screen on back of antenna, make sure

it -s standing up at 90< angle to aluminum rod

pculéi

Make sure your existing TV antenna goes into back

of power supply not >nto back of TV. If you have flat
it. (Available through your distributor.)

lead coax, you wijL. need a FVS-35A to connect

t

supply

(8> Kio to W<U-£.
X kVNE.

- G rv.
Ce«*x kvVvNG.

(V)
COAX
fM LK
&offvf
HAr
ffios/r
Ar~rz-W/VA
SUJ/7CH

Antenna jets pointed like a rifle at the signal you wont to receive (if you looked
through the scree.*7 then nil of the rings you receive would transmit tbeoritically)-

If the aluminum rings are bent when you get your receiver,

back into 3hape.

Some areas are vertical polarization, some are horizontal.
this 1is the way the antenna was shipped to you. If it has snow,

Just gently bend them

75% are vertiaol and

check by moving

the "U" bolt on the mast to the other set of holes or check with your®™ local

distributor.

Dear Customer;

We believe theit this microwave antenna

is the beet Ol the market today but to I
receive your 90 day warranty, please fill
out this card and mail it today to the |

place of purchase.

Name

AddresB

month day year;|
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J Alaskan
bruises otherwise a doll! Amo, PS
cnexff liligntd% PB (newly relincd)
hot bonk is 52520, nil sell nevl
=esi only for 52200 cash; «ves
277-9156

1548 TOYOTA, 24 rape, need"
ptsisit  Job, 5650; 324-2815,
COWLING AUTO SALES*

1974 Ut.amiuo SS

/J. FB, PS, 350, custom palm,
sap, k» u ant inns goou, uwiaai;
333-2201 C
1572 DUSTER, 66,000 miles,
6<i)","3-spd, 18 mpg. 512(X);

m L j~T 5.U-<98 days

. MW CHEVY. I»73 Caprice, J972
2«Z 1971 LTD. 3750, 3000.
11500.12300r best; 33.«-3R<a

OLDS Dcmnnt 88, body
wend, msngine ttns. best offer;
7ft.IM3 CTttiny
PARTING OUT 1972 Pinto
Srfaa, parts or 5200 ukes all;
712-3781

M971 isd 1972 Veji, also pa:i*
cm mas, or.cdoesn®-, trukeo*nr!
« joil. 3-4-2SS3 alter Jpm _
1973 CHEVY  4x4,
osspcr, V8, Ar, PS,
2458846
i?7J CHEVY Wapw, AT. lacCal

tires, winterized, rce
fccsdable car, 314V,; 337-283.1

ubi*er
111. TIbio;

% .-V 1976 OLDSMOBILE Recency 9S

[, =5 loaded, exc cond, 35.M
3 frs, S4500; 344-2040

1572 OLDS Torunado, Yla®j dir

-V tatGilr; 2328

.T0.FORD (Jranada, unite urn
=tewon, great gas mileage, with
imas, :2,1*X) miles, 4 radi.d
\rtnj, looks iltap, a¢  body
dsw;K -rtui”j jowl, $2000 or best
"Ocfer. 274-4746 after ;.30p«i
irs CKEVBUIi. good body, cue
,-»t”iorv f.ood iwrts; 694-4033 aher
v

fCiJZETMTSVN '%Dﬂli
[ ]

pickup with 39,

1ROADRUNNER,  perfect

33,4 <t I. wide tire,, needs
i«roik®il200; 243-2291

I-MUSTANG* sa<yit 2300cc,

1U tune up, 4924

dpytimc

1973 RIVIERIA; 19"V Podge Van.
far cond; antique phonograph;
RCA color console, net working,
make offer; after 5pm, Carl.
272-966:

GAS BURNING hboiler, used for
residential heating by means of
baseboard heal, make offer; Jon
277-8062.2774)91111 C

RECORD ITAVER with 8-track,
S50; 40-gal dec hot water heater,
Av, 60 *=- u,M, j-0, asiuici
Coots with to iecs. 51&; four 1500
watt tie; w."l heaters. S!0 each;
psir icc sksitn, 515; pair roller
Ones. SIS: i-uH"-s £
1).M.s.0. SOLVENT
$18 for S-oz, ptcmpt shipment!
Send clitc"i or money order lo:
AX Ostlc'i, P.0. lloi 6628, An-
chorage. AK 9r502 C
DAN®S SECOND HAND. 3447
Mounthin View Drive, 277 5442,
fumtlurc, appliances, televisions
and move, open Tuesday through
Saturday 9am-6pm B
BUYING A new camera? I'll buy
your oltl one! Alaska Camera Ex-
change .283Muldoon; 338-2722 B

EXCESS FIXTURE Liquidation,
impair. sturc clearing excess dems
including: clothing racks, various
sire, in chrome and wood; metal
and “P0d shelving; sturdy wood
tablt with dtuwee and lormiea
cunrtng: vari.".:s sue cltiomc ban;
trace stvaimr with steam bflll-rand

oiotoi mtith t.occ, 2751-6522 for
iippomtmenl
WE BUY CAMFRAS: Dan3

Camera Repair; Hrai"quaiters for
your pho.ogrisphic ireds, b.tv used
cameias and cquipm*M for sale.
We tiny cameras ar J <guipmrrtl for
resile and parts. <35 West Fourth
Avenue.Atichor”.",AK ZD
NORTH MT. VIEW, Groks hove
you ever tried Watkins products? If
not, you should! Co ticor call, 609

N. Price St. 277-3016 D
TOPSOIL
Shredded, icreened, motd. tic

garden liw» soil. Clecn fUl iind
.nd grucL U-h»ul or delivered,
rrnoui jIf rilesl See uur id this
Issue.

AAA SERVICES

277-3279
PAINT! OQils or
individual at-

272-8711
LEARN TO
acrylics, small class,

THREE PIECE Damsh modem
fum, with matching gists end table
and coffee table, plus traditional
end tables and coffee table, dining
room table with 2 leaves and 6
ci.alis, queen sire wptcrbed ftamc
ar.d misc items; 349-7428
ROLL-TOP writing desk, 5125;
almost new dining room set, S195;
humidifier, SI5; chest of drawers,
$75; rocking chair, new. in crate,
<0<t Y fe ' (vwiMOV/e
S10; kitchen chairs, 55; color TV,
good picture, 520,"; AC DC B&W
TV. 395; refng-freeeer. SI35;
rcfrig. older style, S60; C*.odscat,
$45; tlec range, S9J; pet kennel,
$7.50; dog house, large, 520; box-
springs and mattress, S35; 3941
E. 9> (near Braga*)

NOW REGISTERING FOR-
Fall and winter classes, Alaska
School of ihc Arts, 36th and C,
Plan Mall, landscape painting,
materials and techniques of the
landscape artist in the sicd o arid
on lcxaiion. weaiher permiuirig,
I>-wk course instructed by 30 >r
Alaskan landvcnpe artist, Richard
Or;; 274-ARTS, 243-3724 24 hour
phone

.SELL A BUY used fumniture, liv-
ing ii,d bedroom sets, bunkbeili.
other household fumiture, TVs,

inliqucs; 2603 Arctic Blvd.
274 5914 ZD
KirCHEN table with four chans,

520, 349-5019 ailtr 5pm

DINING ROOM table with 6
upholstered chairs 3nd m.iichiog
liuiih, S550; cvecuuvt office swive.
chan, 535: 333-2692

GOLD fWEED Invescat, $40;
M4-SV*D
AN1iOUUS, smoke stand. 575;

chct*y-wood gossip bench,
1920-30, 5350; carved wood clock,
wuh porcelain, 1900,52150: black
walnut marple lop plant stand,
5i2t); maiblc lop want stund, 5250;
German high chair, 4-1, 5100; wi!!
accept bids: 349-3283 C
WELL MADE, sturdy maple
couch, like new, fabric browu and
mange, 5200; 333-9131, eves
3(3-7217
WALNUT DUNKBEDS, with ntai-
Iressev, 5100; twin bcnspring mat-
tress. 545; che*;, 525; Sirp.ct sewing
niJchinc. m walnut cabinet, like

REMINGTON 870 12-gauge mag,
39" VR, full choke, never used,
5300; 337-;1500, kave message

6-WHETI DR".VE Argo ATV. for
hunting and firhmg, good shjpe,
51MO or trade; >49-5637 B
ATV Arr.phi-cat, J100U; also Attcx
ATV, 512000r best oiftr; 2| 1-2307

8-MM MAUSER Model 1893
moaified sniper rific. 5150:
7454767 B

uttN Mark 4 s rs0"s ana 175 b.ui-
rcrdi and sire 8 Nordicas, good
cond best offer: *33-7734

TROPHY ALASK-A Taxidermy.
Mile 20 Old Glenn: shop lor quali-
tfistfef?3534_ = L
MODEL 97 12-gaugc. 2 I<", 5150;
333-722- -.Mt 5pm

NEW RUGER 22 > with Weaver
i,;0pc, 510C. Winchester single shot
i.hotgun, like r,m. S00; also gun
rack, 510. 337-6987 I
SMITH A WESSON pistol,
8"-3/8”” barrel. 22 Winchester
magnum, ~mplctewith 1CO rounds
of ammo, like i.ow, 5230- Pete,
752-5173, or 5176 c
WEATHERBY Vanguaid .300
Wir_.nester mag svtth Weallierby
3x9 Premier wide angle scope, no*
in hard carrying case, 5475 or best
offer; Ruger fiackhawk .357 mag.

sew cond, 3175 or best oflcr;
149-2722 aft-r_6pm

P1ZZA Hofll1AS PEN-
NYSAVERS!

BRONCO
1979, parts only, 351 engine, AT,
front and rear axles, 18.000 mites;
349-1382, 344-3605

4-Si*D TRANS, Tits Ford pickup;
tire and wheels, slotted mags for
Chevy car: 4-spd close ratio trans
rebuilt; 279-3658 B
SELLING AUTO PARTS lor most
cars, motor and body; also two
Also have cars that
fUT DqueﬁrS 0
TRANS. TROUBLE?
We will rebuild most U.S.
transmissions for 5275 and up. ex-
-Lange. A 3-mnmh or -WXt-roile
guxrantte with each rebuild;
A-7-"362, 3U-361b

=STED PART for 19717 Ci-5 Jeer;
C

Call Pal. 776-6286
1967 AUTO Plymouth ticnsmis-
Sion. 570; 6S8 7216 C

1973 PILYMOL"I11 Fury, engin€
and transmisiion f.od, best offet;
333-8461

TWO 5-nole Jeep runs, bolt circle

S*/~*, center hole 4"; 237-4319
ewves, iiru wxends.
SUP.ARU V.HE1l.S. tin* -nd

pails; Toyo;a wheels and puts;
149-1182, 344-37215
PARTING OUT

1%5 Dodge van, side end rear win-
dow doors, 6-cyl, must <l this
week, see at 3824 Jewel lake Road
after 5:30 or weekend, 575 ot best
offei, you low!

1970TRIUMPH Trophy 650. good
eond. low mileage, 5800;
449-1610, B
1973 H-1) Super Glide, completely
rebuilt, many extra*. 53*90 or best
oiller; 277-6038

1973 YAMAHA XS403. 1700
milts, like new, 5800 or best offer;
248-097d B
tIAVINC A 1iTFITNG PRO-
BLEM? Cali us and let us help.
Pen.iysaver, 276-5555.

M -
1 ‘T—V

"1SBEVI

SCORPION 340. 5275; Yatr
438, 5125; 314-2783 after Sprr
WANTED: Two snowmobiles
trailer for my equity in 2-plus.
located nonh of Willow. g*cy
oess: 333 0535 -
LEAVING STATE: Pol
snowmachine. 1978 440 Cobra
trader, cxc cond, 51500 or bes”
fer; 279-5205

POLARIS Gemini

0NN

snowmo*

-yla,

" GENERAL ! CONTRACTOR

, .PLOWING, SANDING & REMOVAL
" ; CONTRACT DISCOUNTSN = *

’ r_1 -

m X

UQENSED"f BONDED” INSURED .
v- M \i-s
- NV

CALL

5 >,-274.8901

of"

275-6276

205 Eos? Fourth Ave.® Suite 70

d Anchoruéo,

&> ;f?7g3Sgc3

Alaskn S9501

. YANKEE INGE"OSXY,;SOES ITrACASh

c«l siant Io aoow mow ttoel wa BWfiaBl.-

|| ‘m Qua S TalJsyiiiss ssiwWMvtoor. m

Wc hxivo a new product for use in the American Home that is so advanced and in*
gci.ious that we have been stopped from advertising the capabilities of this
unbelievable device.
Big Corporations have tried to prevent us from bringing,' this product to you THE
AMERICAN PUBLIC.

HOWEVER .

in ihc tradition of the “FREE ENTERPRISE SYSTEM,” it has

been ruled in court that this product is Legal to Manufacture and sell.
»>v/r-usijrv/”e warvtytTTSf-T

PIRATE MICROWAVE ANTENNA INC

twawjrrw- > 1

* 8 S m

S PO

276-9224 o

243-3722"-



SECTIONAL ANALYSIS OF CSHB553 AND
COMPARISON OF CSHB553 TO ORIGINAL HB553

1.
Explanation of Deletions from Original
HB553 by Bill Section.

Sections 1-4. These were® deleted because they are already
covered in HB575, which has passed the House of
Representatives.

Section 5. This was deleted because it is understood that
the question of criminalizing sale, or use of microwave
television 1interception devices 1is under consideration in
other legislation at this time.

Section 6. This was covered in HB573, which has passed the
House.

Section 7. This 1is exactly the same as Section 7 of the CS.

Section 8. This was covered 1in HB577, which has passed the
House.

Section 9.This 1is exactly the same as Section 8in the CS.

Section 10. This is exactly the same as Section 9 in the
CS.

Section 11. This 1is exactly the same as Section 10 in the
cS.

Section 12. This is substantially the same as Section 11 1in
the CS, i.-"eluding tne language about computer programs, etc.
The only change 1is to include domestic pets and livestocks
under the definition cf "property." See the analysis of
Section 9 of the CS 1in part II.

Section 13. This 1is exactly the same as Sectionl2 in the
CS.

Section 14. This is deleted from the CS as 1t is understood
that it is to be covered in other legislation at this tinme.

Section 15. This is deleted from the CS, as this amendment
to the post conviction bail statute 1is <covered 1in the
following bills already:

SB190am H re-engrossed

HB578

SB545

Section 16. This appears as Section 15 of the CS, and has
been rewritten to make it clear that the enhancement for



"possessing a firearm”™ only occurs if the possession 1is at

the scene of the crime. Also, other changes are made to
include manslaughter with the other class A felonies which
will receive the presumed sentence of eight years. At the

present time, manslaughter 1is not 1included in the six year
presumptive term for the first offense, and as a consequence
a number of persons convicted for manslaughter (for drunk
driving) have not been covered under this Section, resulting
in some Suspended Imposition of Sentence cases and other
suspended sentences.

Section 17. This appears as Section 16 of the CS, and was
rewritten to make it clear that theminimum term is for a
Fourth Degree Assault for violating a Domestic Violence
Order. Also, the change increases the minimum term from 10
days to 20 days.

Section 18. This appears as Section 20 of the CS and was
only rewritten to specify "fingerprints” instead of
"thumbprints.”

Section 19. This is exactly the same as Section 21 in the
cS.

Section 20. This appears as Section 22 in the CS and was
rewritten to add a (20), the (19) not being changed. It 1is

covered in the analysis of Section 21 of the CS in part II.

Section 21. This Section, referring to Title 28, is deleted
because of the Separate Subject Matter Rule.

Section 22. This 1is repeated 1in Section 23 of the CS. In
addition, AS 12.55.025 (¢) and AS 12,.55.155 (d) (&) are also
repealed. That is discussed 1in the Analysis of the CS

Section in part II.
.
Section Analysis of CSHD553
Page & Line Analysis

1; 10 Sections 1 and 2. These Sections amend the
manslaughter statute and criminally negligent
homicide statute, respectively, to make it clear
that the convicted killer will receive a sentence
for each deatii for which he is responsible. This
is necessary because of two Alaska Supreme Court
decisions, Thessen v. State 508 P2d 1192 (Alaska
Supreme Court 1973) and State v. Souter, 606 P2d
399 (Alaska Supreme Court 1980). Thessen held,
notwithstanding that the defendant was convicted
of killing 14 people 1in a hotel arsen fire, he
could only be sentenced for one of those deaths.

1HJ



Some vyears later, in a multiple death from a
D.W.IlI. case, the Supreme Court reaffirmed that single
sentence rule. These amendments to the statutes would
remedy that problem.

Section 3. This 1i1s a rewrite of the Assault 1in
the Second Degree Statute, primarily to insert
subsection (2) , which would make it Assault in the
Second Degree to cause physical injury to a peace
officer 1if the defendant had reasonable notice
that the victim was a peace officer. Otherwise,
the rewrite conforms this statute to the previous
rewrite in HB575, which has passed the House.

Section4. This Section amends the Criminal
Mischief 1in the Third Degree Statute, to 1include
under this statute at (5) the striking of a police
dog which at the time was on official police
duties.

Section 5. Housekeeping.

Section6. This section increases joyriding fronm
a A misdemeanor to a C felony jLf the person was
previously convicted of (a)(@2) - Joyriding and had
been previously convicted of Joyriding.

The enhancement factor would not apply to any
other subsection of criminal mischief in the Third
Degree.

Section 7. This amends the Justification by
Necessity Statute, as specified by the Department
of Law in original HB553, to make it an
Affirmative Defense.

Section 8. This adds a section to the Criminal
Code, establishing the Affirmative Defense of what
is basically a "plea of insanity."” Under present
law, the prosecution must prove beyond a
reasonable doubt that the defendant was either:

1. Not suffering from a mental disease or
defect, or
2. If so, that he nevertheless had substantial

capacity to both:
a. appreciate the wrongfulness of his act, and

b. conform his actions to law. This last part 1is
sometimes described as the "policemen at the
elbow™ test - whether he would still have pulled

the trigger if the policemen at the elbow had
warned him not to do so,

if the defendant had presented any evidence of
insanity. The wording of this Section is exactly



4:3

as requested by the Department of Law in original
HB553, and the CS includes the repeal of the
present "insanity statute,” AS 12.45.083.

Section 9, Exactly as in the original HB553, this
alters the definition of "intent: >nally,” as
specified by the Department of Law.

Section 10. Exactly as 1in the original HB553,
this alters the definition of "organization™ to
include "government" as requested by the
Department of Law.

Section 11. As in the original HB553, this
redefines "property"” to include property
"including data or information stored 1in the
computer program, system or network." However,
the CS definition also includes wunder property
"domestic pets and livestock regardless of value™
to remedy the present law where these are not
strictly specified and must be interpreted 1into
"property”™ by the court. The phrase "regardless
of value™ 1is 1included to avoid the necessity of
proving the value of a domestic pet where one 1is
accused of killing or damaging a pet belonging to
another person. It would still be necessary to
show the value of the pet 1if theft were charged
and a degree of theft requiring a certain value
were specified in the charge.

Section 12. This 1is exactly the same as the
amendment to the definition of "serious physical
injury™ in the original HB553, as specified by the
Department of Law.

Section 13. This Section significantly amends
AS 12.55.025 (@ and (h).

1. At (g) , specify that a convicted defendant must
be sentenced consecutively for separate
convictions. This presents concurrent or merged
sentences, which are sometimes given even when the
crimes were of a different character, occurred at
different places and times, and different victims
were involved.

2. At - , allows the court to sentence
concurrently for non-violent crimes which are part
of "a single continuous criminal episode™ or

"violate similar societal interests,”™ unless there
was a substantial change 1in the nature of the



criminal objective or if the crime was during an
escape [Present statutory Jlaw]. The “"similar
societal 1interests”" test 1is from current Alaska
case law.

Section 14. This Section amends AS 12.55.088(a), -
That part of the sentencing lav; was drastically
amended in 1978 to allow a judge to reduce a
sentence at * any time during the term of
imprisonment. Recent cases have occurred where
this has been abused. E.g. , one where four years
after sentencing, after the sentencing judge had
died, and just prior to time for the first Parole
Board Application, the prisoner moved under this
section for a reduction to be considered Dby
another judge.

The abuse possible under Section 088 is
obvious, and this amendment would restrict the
judges to reducing their sentences within a 60 day

period after the original sentencing. It is
thought that, considering the detail "Presentence
Reports™ and great consideration put into an

original sentencing hearing, that the courts in
most 1instances give a '"correct sentence”™ on the
actual sentencing day, and prisoners should not be
allowed to move for a reduction of a sentence
after some considerable period of time has passed,
the publicity on the original sentence has died
down, and the judge may net recall all of the
nuances of the crime as brought out during the
trial.

Of course this does not restrict the court
from reducing or altering any sentence that was
Illegal™ at the time given. That provision,
constitutional in any event, is still found at
Criminal Rule 35(a).

Section 15. Here, AS 12.55." 5(c)(1) - the
statute setting the presumptive term for the first
A felony is amended. As specified by the

Department of Law and original HB553, the term is
increased to eight vyears from the present six.
However, the CS section makes these changes from the
original bDbill:

1. Manslaughter is clearly covered, allowing
this presumptive term to be used in D.W.I. -
manslaughter cases, which is not true under either
present law or the original HB553.



2. The words "possessed or used"” are used in the
CS, instead of "possessed a firearm,” and the
terminology "dangerous instrument”™ 1is used, since
that would include motor vehicles but the original
language of "deadly weapon™ would not.

3. The wording changes make it clear that the
possession of the firearm must have occurred
"during the commission of the offense," a

distinction that was not clear 1in the original
wording.

Section 16. As in the original bill, this section
changes the present law from Assault in the Third
Degree to Fourth Degree, and pertains to violation
of Domestic""Violence Orders. This is set out more
clearly in the CS section and also the section 1in
the CS jncreases the minimum term from 10 days to
20 days imprisonment for violation of such
Domestic Violence Orders by committing Fourth
Degree Assault.

Section 17. This 1is a considerable rewrite of
present AS 12.55.145 and basically makes the
following changes:

1. Under present Section 145, the ccurt cannot
consider a prior felony or misdemeanor conviction
if "a period of seven or more years has elapsed
between the date of the defendant®"s unconditional
discharge on the immediately preceding offense on
commission cf the present offense.™ This section
at (@) (1) changes that to 1increase the period to
10 years and exclude the application to
unclassified or class A felonies. In other words,
the court would always be able to consider a
previous conviction for an unclassified or class A
felony, regardless of the time frame.

2. A "single cont huous criminal episode™ 1is
re-stated at (3) to < cclude crimes where persons
are 1injured, assault A or killed. Incidents of
escape are already excluded from the definition of
present lav/, and this 1is not changed. However,
there 1is the additional specification at A [line
25] that for criminal incidents to be considered a
"single <continuous criminal episode, there must
have baen no substantial changes in the nature of
the criminal objective, including the specific
property which was subject to the crimes or the
particular person who wultimately suffered as a
result of the crime.”



This would make it quite clear that, for example,
a person who committed kidnapping, rape and murder
all within a short period of time and with one
person as the object of those crimes, could not be
consecutively sentenced. A.iso, it would make it
more clear than under present law that, for
example, a burglar or trespasser going from office
to office or from apartment to apartment within
one building and vrithin a short period of time
could not be given the benefit of consecutive
sentencing.

6; 17 Section 18. Amends AS 12.55.145(b) to increase
the notice requirement from 10 days to 20 days,
for the prosecutor to serve authenticated copies
of court records on the defense attorney, 1if the
defendant did mot expressly admit to prior
convictions.

6 ;11 Section 19. Amends AS 12.55.145(c) to increase
the period from 5 days to 10 days prior to the
sentencing for the defense attorney to put the
prosecutor on notice of denial of the authenticity
of the court document, or any other of the
sentencing allegations which are presently in
Section 145 and are repeated at Section 19 of the
bill.

6; 24 Section 20. Amends AS 12.55.145 to add a new
subsection, ) requiring the defendant in a
felony conviction to place his fingerprints on the
judgment of conviction open court, on the record, at
the time of sentencing. This is the same as specified
by the Department of Law in the original bill, except
that "the thumbprints”™ 1is changed to "fingerprints."
It is understood that the District Attorney from
Fairbanks has suggested this procedure to avoid
disputes about whether a particular defendant 1is the
same one named in a previous judgment of conviction.

7;1 Section 21. As specified by the Department of Law
Tn the original bill this reworded existing
aggravating factor (8).

7;4 Section 22. As specified by the Department of Lav/
Tn the original bill, this adds additional
aggravating factor (19), pertaining to juvenile
conduct.

7; 8 Also, this Section adds another additional
aggravating factor (20) that the defendant was on
felony probation, felony parole, or furlough from
prison at the time he committed the crime. Under
present AS 12.55. 155(a) (12) the court may at the time



of a felony sentencing consider the fact that a
defendant was released on bail or a personal
recognizance at the time he committed the felony.
However, the court cannot consider as an
aggravating fictor the fact that the defendant was
on parole, prooation, or Tfurlough at the time he
committed the felony,,

Section 23. As indicated previously, this repeals
the present "insanity" statute, AS 12.45.083, as
in the original bill.

Also, this section of the CS would repeal

AS 12.55.155(d)(8), a mitigating factor that
states that the court shall consider mitigating
the sentence down 1if "a prior felony considered
for the purpose of invoking the presumptive terms
this chapter was of a less serious class of
offense in the present offense.” In effect, that
wording rewards a criminal for "moving up"™ 1in
crime, committing more serious crimes each time,
so that the previous ones would be considered as
mitigation.

Section 24 . Notes that the change in
AS 12.55. 088 (&) (SECTION 14] has the effect of
changing Criminal Rule 35.



JAY S. HAMMOf/D, GOVERNOR

DEPT. OF HEALTH AND SOCIAL SEKVICES PN 9L aska septt
OFFCE OF THE COMMISSIONER PHONE: 465-3030

March 25, 1982

The Honorable Ramona L. Barnes
Chairperson

House Judiciary Committee
Pouch V

Juneau, Alaska 99811

Dear Ms. Barnes:

House Bill No. 553 is identical to the original Senate Bill No. 535.

As a result of the size of the department®s fiscal note on SB 535,

the Senate Judiciary Committee adopted a committee substitute which,
among other amendments, deleted section 16 which would incr. Ise presump—
tive sentence length from six ears to eight years for a first felony
conviction while using a firearm or deadly weapon. That action reduced
the department®s fiscal note from $3,808,800 to zero.

We thought this information may be of use to your committee in its
deliberations.

Sincerely,

Helen D. Beirne
Il Commissioner



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

- REQUEST B} House Bill No. 553
Bill/Resolution No..

Title "An Act .relating to the criminal laws of f-he stat-p."
Requested by Judiciary Committee Date_ "March 24, 1982

I1. FISCAL DETAIL .,
Agency Affected Department of Health & Social Services

Program Category Affected Offender Confinement, Reformation & Supervision

BRU, Program, Or Subprogram(s) Affected Adult Confinement

(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 65 FY 86 FY 87

100 PERSONAL SERVICES 1, 1bQ.4
200 TRAVEL 16.8
300 CONTRACTUAL 236.5
400 COMMODITIES 212.3
500 EQUIPMENT . 20 r
800 LAND & STRUCTURES 3",8UH.H
700 GRANTS,CLAIMS,ETC. 52.4
TOTAL -0- -0- 3,808.8  -0- -0- 1,706.4
FUNDING (Thousands of Dollars)
GENERAL FUND -0- -0- 3.808.8 -0- -0- 1.706.4
FEDERAL FUNDS
OTHER (Specify Source)
POSITIONS
FULL TIME -0- -0- 3,808.8 -0- -0- 20
PART TIME
TEMPORARY

I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section 11J)

AssuinpLions:

1. The only section with signiixcanc fiscal impact on the Division
of Adult Corrections is Section 16 amending AS 12.55.125 (c)(1).

2. he presumtive sentence length lias been taken as the mean sentence for
a.” offenders sentenced under AS 12.55.125 (c¢)(1).

3. Tin* impact of this legislation will not he experienced for 4 1/2 years
from the date of effect. At the present time, an average of 32 persons
are convicted of first offense felonies with the use of a firearm. The

current flat time sentence is 4 1/2 years. Under the proposed legislatior

the flat time served would be six years. Therefore, the population of
inmates for which tlie Division of Adult Corrections is responsible wauld

IV. DATE March 24. 108? PREPARED BY Roger C.Lange

AGENCY__ Division of Adult flnrrpgnnm;
Original: Legislative Finance PHONE 465-3376
cc: Budget andManagement

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



House Bill No. 553
"An Act relating to the Criminal laws of the state.”
March 24, 1982 - (Continuation)

increase by 48 persons in the fifth and sixth years that the increased
sentence length is in effect.

4. Capital budget projections are based on statewide average costs for the
addition of 48 beds to be on line in FY "87. Based on current costs
estimated to be $69,000 per bed x 48 beds plus 15% inflation for one
year = $3,808,800.

5. It is estimated that a facility of this size would require a minimum staff
of twenty. Other costs are related to direct prisoner care and operation
of the physical , lant.
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Contreras lived to be tried onl¥ because the
gun he used that night failed to fire when "his
victim tried to shoot him in the head with it.

- Contreras was convicted on nine different

' counts connected with the incident. Henry

_asked that separate jail" terms be imposed on

*most of the counts, to be served one after the
other. /1 W r-*v -if -.'Z-J';

‘But "Public DefenderJBrant McGee .argued
successfully that all the“counts were'part™of a
single criminal "transaction"; Although - Ser-

"dahely imposed a'tnfriT Xf fiR 1

3y SHEILA TOOMEY. o ( V.
Deily News reporter7.'~. > - -

"An Anchorage Superior Court judge Friday .
sentenced rapist Joseph Contreras to three
consecutive jail, terms that will Keep the 33-
year-Old escape artist behihd bars until he is ,
well past 50 years of age.

.In a courtropm bristling with extra Securi-
ty, Judge Douglas Serdahely sentenced Con-
treras to 15 years for robbing, assaulting and -
terrorizing, an Anchorage couple In August,/"
1980. Contreras also drew ferms of six years
each for two short-lived escape attempts. The. ,
convict also is known as David Ziegler. ;

In a court appearance last year, Contreras
leaped over the defense table and dashed -«
through the judge’s.exit door, leading troopers
on a two-block chase until he whs recaptured.

w Ketchikan District Attorney Mary Ann

Henry, who handled the prosecution, ap-
peared for the state and asked for a 48-year
Isentence. “He taunted the victims and he put

A N R T Anchofago Daly Nawa/PsJ Brown
An Alaska stato trooper escorts convicted
rapist Joseph Contreras from court Friday.

fthem through an extended period of terror,”
Henry said as both victim,* listened frohi the
rear of the courtroom.

m According to testimony at his July trial,

Contreras broke into the couple's apartment
and waited until they returned from a night of

‘dancing. He met them at the door, his face 7

hidden behind a ski mask and a pistol in his.
"hands. Contreras sexually assaulted the wom-
an and threatened to kill the man, holding the
gun to his head and telling him, "You’re
about three-eighths-Inches from death. You
have two seconds to .live.”

‘The man eventually wrested the gun from
Contreras, sustaining a minor gunshot wound
in the process. . ] .

Contreras lived to be tried only because the
gun he used that night failed to fire when "his
victim tried to shoot him in the head with it.

Contreras was convicted on nine different
counts connected with th- incident. Henry
asked that separate jail ierms be imposed on

”most of the counts, to be served one after the
other. ee>* o -z v : 1 e \%

e irccording.to testimony at his July trial,
Contreras broke into the couple's apartment
and waked until they returned from a uight of
dancir.,g He met them at the door, his fuce
bidden behind a r!:i mack and a pistol in his
"hands. Contreras srrut 'assaulted the wom-
an and threatened to ki the man, h*Idfng the
gun to his herd .ad telling him, “You’re
about three-dgLJ.hs-inches from death. You

have two seconds.‘o Jive.”

The man eventually wrested the gun from
Contreras, sustaining a minor gunshot wound

in the process. - -

escape convictions to almost

double Contreras’ jail time by
imposing the maximum six-
year sentence for each of the
two counts.

Under the state’s presump-
tive sentencing for felons
with prior convictions, Con-
treras will have to ..serve
three-quarters of his sentence,
or nearly 21 years," behind
bars before becoming eligible
for parole.-“It is clear that
Mr. Contreras is going to be s
middle-aged man before he
sees daylight again,” McGee
said... 7 e

Everyone who entered the
fourth-floor courtroom for

Friday's sentence hearing was
met at the door by two securi-
ty guards who ran metal de-
tectors over each person’s
bod[)(/ and searched pocket-
books and briefcases.

Inside the courtroom, one
uniformed and three plain-
clothes Alaska State Troopers
watched the slight, shackled
defendant throughout the pro-
ceeding.,

Contreras, who has three
felony convictions in other
states, still faces trial for
kidnapping, rape and assault
of another Anchorage couple.
That trial "has been hel(l up.
pending the outcome of d le
gal_ dispute over the admissi- :
ility of evidence from pre-
viously hypnotized witnesses.



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

I. REQUEST
Bill/Resolution No. HB 553

Title "An Act relating to the criminal laws of the state.l”
Requested by Date

I1. FISCAL DETAIL
Agency Affected Department of Public Safety n

Program Category Affected Administration of Justice

BRU, Program, Or Subprogram(s) Affected Alaska State Troopers

(Note: If more than one budget component is affected, separate 1iajue-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
FY 82 FY 83 FY 84 FY 85 FY 86

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL _o- -0- -0- -0- -0-

FUNDING (Thousands of Dollars)

GENERAL FUND -n- -0- -n- -n- -0-
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section 111)

No fiscal impact is anticipated.

IV. DATE April 5, 1982 PREPARED (a”™Mtorcla Lynn McKenzie
AGENCY npnnggfmeat nf Public Safety
Original: Legislative Finance PHONE  465-<14 n
cc: Budget and Management
Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



VELFTH LEGISLATURE
e WXy - - <) f\

FISCAL NOTE

I. RRCJEST
Bi 1/Resolution No. Conyfrittec Substitute for House Bill Wo. 553
Ti :lcAn.Acl,.tpvis r} f-err/n"n cT-jrnina? law~.of the. State”
Re Juested bnyouSg Sr cxaty Commit:toe Pate Aprxl 1. 190Jt
iT. F1 CAL DETAIL
figrncy Affected. ftLaSk court: system
Pr jgram Category Affect* dAd 'nifsftra ion Q Justice
HP.J, Prooram, Or- fiubprocram(HS; Affected Trial courts
(Kptes If more than one 3udget component ia affected, sepaaace line-iLes
amounts and fundititg for each component in the analysis section-)
ex ENDITURES {Thousands of Dollars)
FT 82 FT 83 FT 8A FT B5 FT aft FT 57
100 PE&SOMAL SERVICES
200 TRf V
300 co J ? g_
400 CO WOJ TIE
500 £Q IIPHE
800 I & STRUCTURES
700 CRrj VNTS, CLAIMS F,TC-
TC TAL 0 0
FUNDING  (Thousands of 10llara)
GENERA  FUND
FEOERA FUNDS
OTHER Specify Source)
PC iITIONS
FULL TFFMR
P/*RT T IDE
TEMPORARY
ITT. A.JALY3IS (See Fiscal Nr te Preparation Instruction, Section III)
here is a pocsrbi ity that thi% Act might result 1in
incrCt*sed work Load for :he judicrlary. Since the likelihood and
vo lum of any increase ;ire speculative at this time, fiscal
impac cannot be projt-c :ed.
IV. CATE April 2. prepare by Richard r. Povvior
ﬂncy Alaska Court "Sv~Hein"
origin 1: Legislative FinanfI' FHONS 264-05%*0
cc : budget *nd U.tnagen ent
i"e Sponsor (Fit st Legislator Named)
33-00; (PEV 12/0)
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