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Joint Board of Fisheries
Anchorage Westward Hilton
December 1, 1981

Portion of Transcription Tape 3A

Clint Buckmaster: This morning we are going to have a report from the
Attorney General®s office In regards to current status of the State and
ANILCA. I believe Mr. Condon that you are giving that report to us this

morning.-

Wilson Condon: Mr. Chairman and members of the Boards my name is Wil
Condon and 1 am the Attorney General. With me is Larri Spengler and
hopefully, soon to join me will be Liza McCracken. 1 am going to make
some brief introductory remarks about ANILCA and then go into sane
detail on a number of topics relating to that piece of legislation. My
introductory remarks are going to be essential the same as the remarks
we made when we disucssed ANILCA yesterday in the Executive Session
relating to possible legal problems and litigation. Although the
Department of Interior is going to be very sympathetic to the positions
that the State wants to take and that the Boards want to take with
respect to Fish and Game management they are going to view the Law as
they correctly have to as something that mandates that they do certain
things and they will be generous in their applications of the Law with
respect to the State of Alaska | believe. But they are going to iInsist
on a number of tilings and any perceptions that we have that they are our

friends, which they are, any perceptions that that friendship will lead
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to our aggravation of the Law should simply be discarded because they
are not going to throw the Law away, they are going to enforce it one
way or another. A number of the points that 1 think are important to
know as you begin to make your cwn policy decisions about what you are
going to do about State policy as it interfaces with ANILCA are that
first its clear that the Department of the Interior, the Solicitor™s
office and the Secretary"s office are going to insist on the State
looking at subsistence on a community by community basis. They are
going to be happy and prove what we do if we do what the Board of Fish
has done with respect to the Cook Inlet fishery and they are going to be
very unhappy and they are not going to approve our plan if the Boards do
something along the lines of what the Board of Game has done with
respect to the Nelchina :aribou herd. You are going to have to figure
out some boundaries, have to set up definite boundaries for the Regional
Advisory Boards and again 1 could go on and on, but the point I really
want to make is that the Department of Interior will go as far as they
think they can go and in the two areas that 1 think are critical, 1%ve
told you how far 1 think they will go and there is one last i1tem that
needs to lie brouht up. Today is December 1, tomorrow is December 2 and
if we do not have regulations in place, and statutes in place and so on
tomorrow, wliat are they going to do. 1 do not think they are going to
charter a 747 and fly around and pick up people from the Fish and
Wildlife Service all over the countiy and bring them up here and put
them .into the fisheries management and the game management business

tomorrow, but they are going to do something If the Boards do not take
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action in this meeting. If they wait until the March or April meetinjs
they will do something and so if the Boards carefully deliberate on wb
they want to do and ha-.7 they want to do between new and December 20 I do
not think we will be in any trouble as long as we get the pieces of
paper submitted that we will have to submit tomorrow which says we are
working on it, but if we wait until March or April then 1 think we will
have problems and thats what 1 have to say by way of introduction.
Perhaps members of the Boards have specific questions they want to ask
me and If so I will answer them otherwise 1 will let Larri go on and

talk about specifically what the State®s submission is going to be.

Jim Beaton: All this tiling as far as the law itself, | just familiarize
myself. You may have talked about this yesterday but like iiie Board of
Fisheries did 1 am certainly happy to see that the Department of
Interior recognized huw

direct the Board of Fisheries was over the Board of Game. But with that
in place if you go ahead and do this— you knav— like village by village
it really doesn"t matter then— you know— as far as our relationship
with the Department of Interior what happens to the Law really. And you
know thats what Mr. Katz told us 1 think, two years ago or three years
ago is that we really don"t have, you know we banter about this law
there for years, we used to sit In these joint sessions and the press
and everybody else would quote everything out of context even when you
explored an idea about it. But if indeed the law cither stays or goes

down or is amended or modified as long as the Board of Fisheries or



the Board of Gams comes up with a system that addresses their concerns
then i1t really doesn®t matter what happens to the Law, am I correct in

that?

Condon: Well let ire, we talked a bit about this yesterday and 1 had to
clarify what | said yesterday. If the law, if the subsistence law were
jJust Flat repealed and the Board of Fisheries and the Board of Gams,
both those boards were to adopt management policies they could adopt
management policies which fit with ANILCA and we wouldn™t have any
problems. On the other hand if the iInitiative passes which prohibits
and thats the way the initiative thats probably going to go on the
ballet i1s worded, iIf that passes and i1t prohibits preferences among uses
then we do have a problem. Or if the legislature were to pass something
like that then we would have a problem because you couldn®t _ijnplement

cause It would take that discretion away from the Boards.

Jim Beaton: In other words we couldn®t do business as usual we would

actually have our hands tied?

Condon: Thats Right:

Jim Beaton:: We couldn®t function then. Wo be iIn a catch-22 we"d be in

the ooposite extreme of what we are now?

Condon: That"s my view yes.
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Sam Harbo: Well 17°d like to ask you to explain a little bit why you
Teel subsistence can only be inplemented on a community-by-comrnunity
basis. In an acceptable way and rnot. on an individual-by-individual

basis.

Condon: Weil. 1"ve agonized for a couple days over the respective
definitions iIn Federal and Stiate law that relate to subsistence uses and
I believe you could make a good honest argunent that would be
intellectually sound that you could interpret the law so that you
could. .so that subsistence could be implemented on and
individual-by-individual basis but the Department of Interior is going
to take the position, I1°m convinced, that you must do it on a
camiunity-by-c(Jununity basis and it centers and what are the magic
words, in Alaska, iIs what the State statutes says and iIn rural is what
the Federal Statutes says and their taking the positions, and its you
know got a great big long definition of subsistence uses and you®ve got
just a very few, we"ve got a semi-colon thats different between tiro
Federal and State law and that creates one problem and another problem
is the insertion of tdre rural as opposed to just iIn Alaska and the
Department of interior is taking tre position and tlroir, and I™m

convinced their very fimm, in it that specifacally means that



will® fit” with: What “they-di1dy rhey -are™-going <tobuake ..ae
®fgE]gia So 1T we want to go individual-by-individual we are into a fight
and v;e have, they have the pover to interpret their own statute we have

a considerably less than 50% chance of winning that fight because we are

winded answer but thats the best | can do.

Mr. Cliairman?

Jim Reardon: Just a comment X, if the majority of Alaskans a year from
November decide that they do not want a priority subsistence law iIn
Alaska and repeal, in essence, the State lav/ we would then be left with
the Federal law hanging over us, but we"re supposed to be a democracy
and if the majority ¢ Alaskans make clear, that they do not accept and
do not believe In that, 1 personally can™t believe that Congress would
sit there and allow the State of Alaska to have forced upon it a
priority subsistence law after the people have said no way. That"s my

view on it

Sidney Huntington: You know this subsistence issue, | say is all just a
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pain in the butt since it starred as far as 1"m concerned and will
continue on tc be that way and 1 can see right now wliat 1 advocated all
along wnats going to nappen uo urns issue when it comes to the point on
the final day of judging what ever day that might be today or tcmorrcw I
say that we sit down there and adopt a policy and stuff like that bhat
will change the subistence or add to the way the Fish Board might have

done it or who ever might have done it if we adopt

these policies to fit the Federal mandate and what the State has gone
along and do adopt them. Well we have a bucket of worms sitting pretty
normally, setting normally, there a bucket of worms setting up there.
Ok, we"re going to put in some of these hot juices and these things are
going to boil. Well we"ve go the Sierra Clubers and all these other
fellers around the country that are..start boiling then and then by the
time they vote subsitence out and then we have the federal mandate thats
hanging on us. And according to the way my friend Reagan has been
running the situation now, which I proud of, 1 think that there will be
no money to handle the resources of Alaska by the Federal, government
where they don®"t have no money. So if the Federal government were to
take it upon themselves to say well do It anyway whether we have money
or rot: the game warden is not entrusted any more because we didn"t
follow that mandate and so is the Federal government just going to
haphazardly going to take it there and throw it away and lose all of the
resources we have in the State of Alaska on account of these lousy God
Damn issues that we"re facing with today? 1 mean I"m going to vote

that way. Am I going to set dewn there vote and say Yes this is it
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knowing Damn well in my heart that 1 am voting the wrong way. Thats
Just exactly the way 1 feel. Have as far as I"m concerned.
Chris Goll: Well are you confident that, the initiative will prohibit
if passed, that it will prohibit the Boards authority to discriminate

between benefical users?

Condon: Well that"s what it says.

Chris Goll: The reason that 1 question you is because the people that

are behind this thing are saying semetiling different.

Condon: Well lets look at how its worded. You can make your own
judgment._.__._. again your not talking about distinctions

between. . .well there., you...certain kinds of preferences are
permissible in terms of you can still make allocations between purse
Ieiners and gill netters and those...those._kinds of allocation
decisions but for personal consumptive use no distinction shall be
made for any reason on the basis of economicstatus, etc., so that you

can not give a subsistence preference if the initiative is passed.

Chris Goll: I don"t interpret that that way.

Chris Goll: Not at all and you are the counselor so 1...1would

appreciate you going perhaps into a little more detail on that. |

interpret that as creating a form of equality amongst all the people of
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Alaska where they can benefit, but we the Board, still have the latitude
to discriminate. In other words we could say that in one area priority,
one geographic area as example, priority should be given but subsistence

should be given the highest priority whereas iIn another no.

Condon: Well letm Vead it again: "...._no distinction shall be made
for the reason of economic status, land ownership, local residency, past
use, past dependence on the resource, or lack of alternative resources."
and pretty hard for me to see, how given that language, you could then
say were going to give a preference to a local conmunity to any kind of
specific subsistence users. You"ve got to Dot all people who want to
use the resource for personal consumption use have an equal access to

it

Grif Quinton: 1 don"t read that precluding in the case of shortage
there, of like was stated last year, or s stated not on the Board but
was stated amongst talking with a lot of di~ erent people, that if
theres a shortage in a certain area that you could preclude certain
means of transportation as means of taking and those would in effect
favor one particular local over another. In other words you couldn®t use

airplanes or something like that.

Condon: I believe you could do that.

Grif Quinton: Now those are the kinds of things that we could do and
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still you know that initiative wouldn®t preclude something like that.

Condon: I would agree with that.

Szabo: This is a little bin off the subject that we"re discussing but
maybe before we get into the ANILCA would it be possible if we could get
a map up on the wall shewing what the Federal land classifications are

cause I think that might be pertinent when we get into that.

Zahn: We"ll bring one.

Beaton: Well you know along the lines of what Grif was s\ying there you
could actually probabily almost accomplish what the Board of Fisheries,
for example, set out to do with their mutual thing. A few things would
fall through the cracks because of pressure. Thats what the real crunch

is going to come down to in place as for

exanple, around the metro area such as the Ty<nGk there would be some
real problems on setting up a discriminatory so to speak and not liave an
influx of people into those areas so you know you might be able to
depact, or se.up a tiling very similar to what Fisheries Board lias now
in place. From a legal standpoint you could never get into the
customary traditional. Tliats .Key issue thats different about this
initiative in what B arc trying to deal, with at the present time. And
thats probably the key issue there, 1 mean you know, this group of

people could use something you could never more do that if that
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initiative passed. Is that correct?

Condon: Well thats my views. There are some ways that you

Beaton: I think I would have to concur with what you are saying

look at the troubles that we have now with

the legal profession, you know, nitpicking so to speak and getting us on
thi) gs that are not nearly that specific once you get a statute in place

that is specific | don"t see hew we"d get around to reach that answer.

Joel Bennett: Going through the subsistence deliberations in the past
two years | have always assumed it as having those two sides. You knew
ore an allocation pioblem between users and another an impac4 problem
tIx resource it"s self and I m just wondering if we could get seme sort
of projection by the Department or by your staff about what would happen
in terms of resource management if we lose the ability to man Je
wildlife on the Federal enclaves. In other words what are we likely to
be faced with given the worst situation, that is if they take that
jurisdiction away. Thats ore question | have. Another is what affects
that situation on the return of the Marine Mammal management since that
is being sought right now by this State and it also has subsistence

requirements.



Joint Board of Fisherries
Anchorage Westward Kilton
December 1, 1981

Portion of Transcription Tape 3B

, Commissioner Skoogr- The Federal government obligations seems to ms is
strictly to provide for subsistence priorities on Federal lands. Once
that they have assured lets say a moose population they would have

determine what the allowable harvest would be on that moose population.

envision.-it also going teM |
back to

r tiiTov iq &y

Larri Spengler: Commissioner I tlvink we were talking about the worst

case of what was possible in the law, not what wo

necessarily

Joel Bennett: Commissioner hew would that work if you have to be
assured that Subsistence priority and allow the sport type to occur

concurrently. | do not understand, this is not just a numbers question
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it is an accessibility question and everything else. It seems to me
that they would establish a Subsistence season first and once all those

needs are satisfied then the sport people could start.

Corrmissioner Skoog: 1 do not know the precise way it would work, but I
would envision simply of making a decision that in this area let 3 take
any one of the refuges for example they would make a decision on what
kind of resources were there, fish and wildlife resources were utilized
by subsistence users and they determine how many of the various species
that that community needed for their subsistence purposes. They would
probably set the regulations that would govern that and the season and
outside that particular frame work, their could be allowed then a

. i . - mron.fIS
recreational take and/or a coirmercia.l. take JiiSIN®Eheybjf- *

Mick Szabo: P@&8"
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there is they can manage ail fish and wildlife on all Federal lands if
they feel that they have to do it though. I mean this is of course
something the Boards debated and we heard a about the burros in Arizona
and all that kind of stuff. There is more and more of a president that
the Federal government can infact preempt the State on its traditional

management role on lands that it awns. Is that correct?

Liza McCracken: Also, in the judicial enforcement section you could end
up with a certain management by the courts where a citizen or individual
can bring an action against the State for failure to provide for a
subsistence standards in ANILCA. After exhaustion of State remedies
they can bring an action in Federal district court and the court is
granted authority under the judicial enforcement section to fashion
regulations to accomodate the needs the:t have been perceived not to
have been specifically provided for. There is potential for that kind

of a situation to occur also.

Nick Szabo: Okay, but I mean lias the issue been fairly resolved | mean
I guess | had always had the kind of elementary impression you know the
land owner including the Federal government that their primary concern
was to protect their land and protection of the land thing that is how
they got into the idea of management. You know they manage the

boroughs because they wanted to save the grass so to speak and that type?
of thing, but we have gotten beyond that standpoint as far as they can

preempt the traditional State management authority as far as resident of
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fish and and wildlife. | mean actually get into the

management rather than controlling access. | guess before | was always
under the impression that you knew in earlier years that the State's
took the view anyway. The Federal government controlled access on their
land. Now that was kind of defacto management but it really was not
setting seasons and bag limits, it was just telling people whether they
could enter the land or not. They are getting more and mare into the
role of decided specific management measures as opposed to just

controlling access. Is that correct?

McCracken: Yes that is correct.. Also you want to look at what the
basis for upon which the Congress has founded the ANILCA approach and it
is not based only on the properptv clause but is also based on the

authority of Congress to regulate . So there 1s soma

different angles as far as the critical line of authority upon which
Congress based the subsistence section in this title, specifically set
out in the findings of Section 801 as to what authorities they are

looking to in making the kinds of standard:3 that they want established.

Szabo: Well, okay I understand all that, but I guess it is still not
clear to me like say on a national forest there primary responsibility
would be to insure that subsistence was provided for. Now, it seems to
me tint the simplest was that they would do that is just to say we cure
not going to all access for any other uses and then all they do is allow

subsistence right? | mean that would be the simplest way or are they
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going to say well we will just get into the whole game and we are

going to set bag limits for sport fishing and we are going to set up a
special sport season with bows and arrows or something like that. Would
they get into that type of thing or would they just control it from a

direct access.

Condon: Who knows. 1 think this is the best answer to that. [If they
want to try to into the bow and arrow business they can. The State"s
are not going to like it, but my guess is that in the and if they get
into a legal fight about whether or not they can do it, the courts are
going to say they can. They have not done this to date and hopefully
they will not. There are a lot good reasons for them not to, but 1
think that the theories about who has what kind of authority, you can
debate forever about why the Congress does what it does, why it did what
it did with ANILCA, what the legal basis for their doing it, but 1 do
not necessarily think that gets you anywhere. The specific Congressmen

who voted for this bill I"m sure did not think about any of it.

Szabo: Going along that same line if the Federal government should take
over management and the v:ay that 1 am interpreting that this is their
responsibility is to subsistence and in the event that let"s say that
the State would determine within a geographic area that there was a
surplus of a particular species that could be harvested over and above
what the Interior Department was saying there was, in other words the

Interior Department was saying that 100% goes to the subsistence user
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and we do not have a surplus beyond what the subsistence user would use
but in the State"s judgement there was a surplus, would the State have a

good, case in court then or would we not.

did not, I do not knew what would happen if they did not disagree with
us. If subsistence needs were met and they agreed they were met and we
agreed they were met and there were still harvestable game I do not knch;

what would happen in that situation. No, because

obviously they are very hopeful that things can be worked out and they

stay out of the business. That is what they want.

Beaton: Mr. Chairman 1 assume that in some kinds of applications that
it might be interpreted a relationship to say anadromous species of fish

there say to the rest of it. In other words the

subsistence user would give an area, could make it contingent in Federal
court that his needs were not being met because they were intercepted
and the rest of it. That would probably be pretty much of a natural
progression and thought in this particular case, is that fair to assume

after the Craig Decision and the Boldt Decision and all the rest of it
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that it would at least cane dawn to this to?

Condon: Yes, well again you have a unique, somewhat unique situation
here in Alaska compared to the borough situation in Arizona, New Mexico,
Nevada or the wild horse problem arid that is the Congress and Federal
government have plenary power to deal with the Alaskan natives and they
can excersie that pcwer in a way which would deal with the

problem and so on if they want to.

Commissioner Skoog: Let"s point out a little in Nick®"s statement that
historical role of the State"s in managing fish and resident wildlife is
certainly under threat in ANILCA. The Federal agencies primarily
concerned with habitat as they have been, but when ANILCA docs is
actually mandate them to manage all fish and wildlife resources on their
Federal land in other subsistence resources specifically for
subsistence. So any population that they are dealing with they must
manage that in such a way that they arc going to provide for all of the
subsistence uses in that Federal land. In recreational fishing or
hunting and commercially comes secondary to that. If that a good

statement or proper statement.

McCracken: Yes.

Nick Szabo: Mow, we got that one issue settled 1 guess or clarified 1

have another question. You have a whole list of these reports, but I

could not find them in the book so I had no way wf reading up on what
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you were going to present. Maybe you are going to cover this later, but
as far as this regional council system goes, you stated that you feel
that even though there might be same legal basis for the Boards
innovative loading boundary concept that the Interior would probably
feel more comfortable with fixed boundaries and so forth. If chere a
requirement though in the act as to what, I mean assuming t"iat you
established in the six regions that are the minimum required in the Act,
what is the requirement as far as the membership of the regional council

itself? Can you cl irify that?

Spongier: you mean the membership as far as who sits on the

council.

Szobo: Yes

Spengler: What the Federal law provides for is that the people who are
using the resource te represented on the council. The draft regulations
that we tlie Department of Fish and Game and the Department of Law will
be proposing to you provide for the same membership that we have now,
which is tlie chairman of the advisory conmi ttee or his designee will be

on that committee.

Szabo: Well, 1 guess what my question is is does it prohibit say
advisory corrmittees that happen to be outside of that, region from being

on the regional council for that region.
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Spengler: Well the language of ANILCA requires that the people be
residents of the region. Now presumably the members of other advisory
committees who are not in the region could go and sit in and say
whatever they have to say and the council could take it into account,
but they would not be members of that council because they would not

members of that region.

Szabo: Okay, now it does say that in order to sit on the regional

council you have to reside in the region or you just have to use the

resources in the region?

Spengler: You have to reside in the region.

Szabo: Reside. So if we set up these regional councils that has to be

composed of the advisory conmittees in the region itself.

Note: This is the end of the discussion relating to the repea], of the

State Subsistence Law.
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TO: Representative Ramona L. Barnes
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RE: HB409
You have requested that I review this bill and

specifically investigate the constitutionality of requiring
a guide for non-resident aliens who hunt brown bear, grizzly

bear, polar bear, sheep, caribou, or moose. The last two
named species are additions to the [list presently in
AS 16.05.407(a) - pertaining to "non-residents."”

I would first 1like to point out that since the bill
does not change or define the ™"non-resident”™ Jlanguage at
AS 16.05. 407 (a), 1h”™ status of aliens who live in the United
States but not in Alaska 1is in doubt. That problem could be
aleviated simply by defining "non-residents™ . It would
then be clear that these persons could still lawfully hunt
caribou, moose and other unspecified species 1in Alaska
without a guide.

A1 suggest that AS 16.05.407(f) at line 24 of the bill bo
deleted and that the following language be inserted there:

* Sec.. A.AS 16.05. 940 (12) isamended to read:
(12) "nonresident”™ meansthe following persons:
A. citizens .f the United States, whether or not
they reside in the United States, whose permanent
place of abode 1is not in Alaska;
B. persons who are not citizens of the United
States, whose permanent place of abode 1is 1in the
United States but not in Alaska.
* Sec. 3. AS 16.05.940 is amended to add a new subsection:
(13) "nonresident alien” means a person who is not a
citizen of the United States and whose permanent
place of abode is not in the United States.



The primary question on the bill could be phrased:
"Is it constitutional for the legislature to single out
non-resident aliens and require guides for these hunts for
caribou and moose, as well as the species listed presently
in AS 16.05.570(a)?

In connection with the research or that question, [
have reviewed the following material, attached hereto:

1. Copies (poor quality) of court documents in Bill
Pinnell. et al v. The Department of Fish and Game et.
al, Superior Court No. 69-2703D and Alaska Supreme
Court Opinion No. 586 (November 24, 1969). These

copies came from the Attorney General®s office in
Anchorage and were made from microfiche of that 1969-70
case.

2. March 5, 1979 memorandum opinion of Assistant Attorney
General Sarah Elizabeth Fussnor to Dave Hardy, Game
Biologist 1III.

3. February 11, 1982 Iletter to Representative Kenneth J.
Fanning from Assistant Attorney General G. Themes
Koester

It 1s my opinion that there should n* mbe an attempt to
constitutionally justify 11B409 on the basis of the following
theories:

1. Inherent danger to the non-resident alien hunters
of the listed species. The addition of caribou and moose
for aliens, as distinguished from non-resident citizens (and
possibly aliens residing outside of Alaska but in the U.S.)
considerably diminishes that theory.

2. Language, cultural and 1legal differences. Many
aliens are quite fluent in English, especially those from
former British Empire nations. Cultural differences cannot

be supported, either, or such aliens would be generally
severly regulated in all types of activities where they are
not presently regulated. Examples are: driving on an
international drivers license; marriage within the United
States of aliens from nations with laws and cultures
recognizing polygamy; purchase of and investment in American

properties - although retaining an American attorney 1is
generally useful (as retaining an Alaskan guide might: be for
big game hunts here) , it 1is not required. Basically,

"ignorance of the law"” 1s no legal excuse for crime, whether
the actor 1is citizen, alien, resident, or non-resident.



I believe that any constitutional justification on such
language as 1is in HB409 should be based on the theory that
the government of Alaska holds thej>e species of game "in
trust” for the people of this stete.

Under that theory, the government of the State may
reasonably regulate this resource (as it can and does
presently for all fish and game and may do for [lumber)
to promote che sustained yield uf these species. If this
principle is applied to justify HB409 discrimination between
citizens and aliens as to caribou and moose, | suggest that
language similar to the following be added as a subsection
to the bill and to the statute:

Whenever it is necessary to restrict the taking of big
game so that the opportunity of Alaskan residents to
take big game can be reasonably satisfied in accordance
with sustained yield principles, the Board of Game
shall, through a permit system, limit the taking of big
game by nonresidents and by nonresident aliens to
accomplish that purpose.

Of course the permit system would have to function on a
reasonable basis, and for the clear purposes expressed in
the above suggested language.

Article VIII. Section 4 of the Alaska Constitution states:

Section 4. Fish, forests, wildlife, grasslands, and
all other replen.ishable resources belonging to the State
shall be utilized, developed, and maintained on the
sustained yield principle, subject to preferences among
beneficial uses.
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Original sponsors: Hurlbert, Zharoff
and Grussendorf
IN THE HOUSE BY THE RESOURCES COMMITTETF
CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 409 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - SECOND SESSION
A BILL
or an Act entitled: "An Act relating tc guiding; and providing for an
effective date."” A

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

*

*

Section 1. AS 16.05.407 1is amended by adding new subsections/ito read
(d) It is a class A misdemeanor for a nonresident alinntto hunt
pursue or take brown bear, grizzly bear, polar bear, sheep,icaribou, <
moose in this state unlesis personally accompanied by a*person who 1is
licensed as a master guide, registered guide, or assistant guide unde
JAS 08.54,0r by a resident Alaskan over 19 years of age who 1is the spou
of or" is related b~ bljod within and 1including the second degree of
kindred to the alien.

(e) A nonresident alii.n\ when purchasing a big game tag for th
taking of an animal specified in this section shall first furnish to t
state, on a form provided by the staite, an affidavit showing that In
will be accompanied 1in his hunt by a person who is qualified under tl
terms of this section. A nonresident shall have a copy of the affida®
in his possession while in the field hunting. "A person who falsifie
the required affidavit 1is guilty of perjury under *S j1.56.200.

™ In this section, "nonresident alien” means a person who 1s
a citizen of the United States and whose permanent place of abode 1is
in the United States.

Sec. 2. AS 16.05.340(e) and 16.05.407(c) are repealed.

Sec. 3. This Act takes effect July 1, 1982.

LA-L 20A -1- CSSSHB 409 (Res)
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Sec. 16.05.400. Persons exempt from license requirement, (a) A
license is not required of a resident or nonresident person under the age
of 16 years for sport fishing nor shall a license be required of any
resident under "he age of 16 for hunting or trapping.

(b) A sport fishing, hunting or trapping license is not required of a
resident who is Gyears of age or more and has been a resident for 30
consecutive years or more, as long as he remains a resident. (§ 9 art Il
ch 94 SLA 1959; am § 3 ch 180 SLA 1972)

Sec. 16.05.405. Taking game by proxy for the blind, (a) A resideqt
holding a valid hunting license may take moose, caribou, deer, or elk
under a hunting license issued to a blind resident in accordance with (b)
of this section if the resident has the license of the blind person in his
actual possession.

(b) A resident hunting license indicating that the purchaser is blind
may he obtained from the Department of Revenue upon payment of the
fee prescribed in § 340 of this chapter and upon presentation of either
an affidavit of thcapplican . 'ating that he cannot distinguish light from
darkness or an affidavit signed by a licensed physician or a licensed
optometrist staling that the applicant’s central visual acuity does not
exceed 20/200 in the better eye with correcting lenses or that his widest

diameter of visual field subtends an angle no greater than 20 degrees.
(8 1ch 9 SLA 1967)

See. 16.05.107. Nonresident hunting game animals must he
accompanied by guides, (a) It is unlawful for a nonrcsideqt to hunt,
pursue or take brown bear, grizzly bear, polar bear or sheep in this state,
unless personally accompanied by a person who is licensed as a master
guide, registered guide or assistant guide by the department, or who
Is personally accompanied by a resident Alaskan over 19 years of age
who is the spouse of or is related by blood within and including the
second degree of kindred. A person who applies for a nonresident big
game tag for the taking of an animal specified in this section shall first
furnish to the state, on a form provided by the state, an affidavit
showing that he will he accompanied in his hunt by a person who is
qualified under the terms of this section. A person who falsifies the
required affidavit is guilty of perjury.

(b) Itisunlawful for a nonresidentto import polar hear into this state
unless personally accompanied by a person who is licensed as a master
guide, registered guide or assistant guide by the department.

(c) The nonresident who viol.atcs (a) of this section is guilty of a
misdemeanor and upon conviction is punishable by imprisonment for not
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Sec. 16.05.410. License forfeiture, (a) Upon conviction of a i)erson of
a first violation of 8§ 330 — 430 of this chapter or of a federal or state
law or regulation for the protection of the sport fish and game of the
st.ite, the court may, in addition to the penalty imposed by law, revoke
his license.

(b) Upon subsequent conviction of a person for a violation Of 8§ 330
— 430 of this chapter or of a federal or state law or regulation for the
pro tection of the sport fish and game of the state, the court shall revoke
his license.

(cl A person whose license has been revoked as provided in (b) of this
scct'on may not purchase another license of the same type for a period
of not less than two years nor more than three years from the date of
revocation as determined by the court.

(d) Repealed by § 2 ch 32 SI.\ 1968.

(€) Repealed by § 2 ch 32 SLA 1968. (§ 8 art 1l ch 94 SLA 1959; am
§ 17 ch 131 SLA 1960; am § 1ch 56 SLA 1962; am 88§ 4, 5 ch 75 SLA
1964; am § 2 ch 32 SLA 1968)

Sec. 16.05.420. Violations, (a) A false statement as to a material fact
in an application for license makes the license issued upon it void. A
nerson who knowingly makes a false statement or knowingly omits a
matei ial fict in an application violates 8§ 330 — 430 of this chapter.

(b) Aterson who alters, changes, loans or transfers a license or tag
issued to him to another person, or who uses a license or tag other than
the one issued to him violates this chapter.

(c) Repealed by § 2 ch 32 SLA 1968.

(d) Repealed by § 2 ch 32 SLA 1968. (§ 7 art Il ch 94 SLA 1959; am
§9ég) ch 131 SLA 1960; am 8k 6, 7 ch 75 SLA 1964; am § 2 ch 32 SoA
1
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Fish and Game

(2C) King salmon (oncorhyi*hti5'tsha\vytScka}and steelhead
trout (Salmo gairdneri) spijrtTishing permit . . 5

A person who possesses a”-cent license under (1) or (5) oft-liis subsec-
tion may receive a king salmon and steelhead trout spoA fishing
permitwithout charge. Aking salmon and steelhead trout sporffishing
permit is nontransfeuable and must be signed by the bearer before use.
The permit siiaii bg used in conjunction with an appropriate! spoit
fishing' license. A person exempted from licensing under AS 16.65.400
may obtain a king salmon and steelhead trout sport fishing/permit
without charge.

(b) The commissioner of fish and game may issue withbut cost a
permit to collect fish and game, including fur animals, sjthject to the
limitations and provisions he considers appropriateyfor scientific,
propagative, or educational purpose. In addition, the commissioner
may issue a permit for\l) the collecting of wild Air animals for fur
farming, or (2) the recapturing of fur animals tYyAt have escaped from
fur farms. The annual fee tor a permit for colliding fur animals for fur
farming purposes is $100. \ /

(c) The commissioner of revenue maw issue a duplicate license or a
duplicate tag as a replacement for a.license or tag issued under (a) of
this section. A fee of $2 shall be “liarged for each duplicate license or
tag and the duplicate shall noym issued unless the commissioner of
revenue or his delegate is satisfied that the original has been lost or
destroyed. This subsection does no\apply to a 25-cent license issued
under (a)(5) of this spciion.

(d) Members of the military service*n active duty who are perma-
nently siationodin the state, and their dependents, who do not qualify
as residents'Ander AS. 16.05.940(14), maw obtain special nonresident
inilitary™inall game and sport fishing licenses at the rates for resident
hunthfg and sport fishing licenses, but may nottakc a big game animal
\yrthout previously purchasing a regular nonrelsident hunting license
and a numbered, nontransferable appropriate tag, issued at the
nonresident rate, under (a)(16) of this section, - -

(e) Kach master guide licensed under AS 08.54.100 and each regis-
tered guide licensed under AS 08.54.110 shall pay a fee in the following
amount for each caribou, sheep, moose, brown or grizzly bear and polar
bear taken on a hunt guided by or under the active supervision of the
guide:

(1) polar, brown or grizzly bear:

(A) foreach polar, brown or grizzly bear taken over a total of 5 polar,
brown or grizzly bear per season and up to a total of 10 prjar, brown
or grizzly hear — $20; ¢

(B) for each polar, brown or grizzly bear taken over a total of 10
Eolar, brown or grizzly bear per season and up to a total of 25 polar,

rown or grizzly bear — $100;

faff
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(C) for each polar, brown or grizzly bear taken over a total of 25
polar, brown or grizzly bear per season — $500;

(2) moose:

(A) for each moose taken over a total of 5 and up to a total of 10 per
season — $20;

(B) for oooh moose taken over 10 and up to a total of 25 per season
— $100;

(C) for each moose taken over 25 per season — $500;

(3) sheep:

(A) for each sheep taken over a total of 5 and up to a total of 10 per
season — $20;

(B l for each sheep taken over 10 and up to a total of 25 per season

caribou:
20for each caribou taken over 5 and up to a total of 10 per season
— %

(B) for each caribou taken over 10 and up to a total of 25 per season
— $100;

(C) for each caribou taken over 25 per season — $500. (§ 2 art Il ch
94 SLA 1959; am § 1ch 96 SLA 1959; am 88 7— 13 ch 131 SLA .1960;
am § 1ch 16 SLA 1963; am § 1ch 29 SLA 1963; am § 2 ch 31 SLA

88 2, 3¢ch 75 SLA 1964; am § 1ch 83 SLA 1966; am § 2 ch
32 SLA 1968: am § 1ch 4 SLA 1972: am 8§ 1, 2ch 180 SLA 1972; am
88 2, 3 ch 82 SLA 1974; am § 1ch 198 SLA 1976; am 8§ 1, 2 ch 268
SLA 1976;:am 88 1,2 ch 73 SLA 1979:am § 2ch 19 SLA 1980: am 88§ 1,
2, 4 ch 57 SLA 1980; am 8§ 16, 17 ch 94 SLA 1980)

% for each sheep taken over 25 per season — $500;
(
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I JAY S HAWOND GOERNR

DEPARTMENT OF LAW
420 "L"STREET, SUITE 100
OFFICE OF ThEATTORNEY GENERAL ANCHORAGE. ALASKA 99501

March 15, 1982 (907) 276-3550

The Honorable Ramona L. Barnes
Alaska State Legislature

House of Representatives

Pouch V (Mail Stop 3100)
Juneau, Alaska 99811

Dear Madam:

Liza McCracken from our office has been in contact with
your staff regaiding some early cases dealing with the constitu—
tionality of c.evtain guide laws and regulations. In particular,
you were interested in the case of Pinnell v. Tolifson. The
following 1is an outline of the facts and procedure of that case.

On October 1, 1969, Bill Pinnell and Morris Tolifson,
registered guides, Tiled a complaint seeking a judicial

declaration!/ as to the validity of 5 AAC 87.060, 5 AAC 87.065
and AS 16.05.407.

5 AAC 87.060 provided:

Guiding for brown or grizzly bear. No
master or registered guide may take, assist in
taking, participate in or assist in guiding for
more than four (4) brown cr grizzly bear during

each regulatory year, not more than two (2) of
which may be taken in Unit 9."

5 AAC 87.065 provided:

Licenses and tags required. (A) Before
guiding for brown or grizzly bear, each master
or registered guide must procure non-
transferable bear harvest control tags.

\J This 1is an action whereby a party requests the court to rule
on the constitutionality of a regulation or statute.
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() Bear harvest control tags will be
issued in sets of three (3). Not more than

four (4) sets of harvest control tags will be
issued to a master or registered guide.

And AS 16.05.407 provided:

Nonresident hunting game animals must be
accompanied by guidesT (a) It is unlawful for
a nonresident to hunt, pursue or take brown
bear, grizzly bear, polar bear or sheep in this
state unless personally accompanied by a person
who 1is licensed as a master guide, registered
guide or assistant guide by the department, or
who is personally accompanied by a resident
Alaskan over 19 years of age who is the spouse
of or 1is related by blood within and including
the second degree of kindred.

Bill Pinnell and Morris Tolifson, plaintiffs, argued that
5 AAC 87.060 was "vague, unclear, misleading, and subject to such
various interpretations as to render it null, void and unenforce—
able as being in violation of and a denial of the due process of
law and equal protection of the laws clauses of the Constitution
of the United States (Article XIV, Amendments to the Consti—
tution), and the Constitution of the State of Alaska (Article 1,
Sections 1 and 7) in that by one construction each master or
registered guide is allowed to take four (4) brown or grizzly bear
per regulatory year irrespective of the number of such hunts 1in
which he participates, and by another construction, such master or
registered guide would be prohibited from taking even one (1)
brown or grizzlybear per regulatory year after having partici—
pated in four (4) prior unsuccessful hunts. 2y such latter inter—
pretation, a master or registered guide, once having participated
in four (4) unsuccessful hunts, would thereafter be prohibited
from taking even one (1) brown or grizzly bear, whereas, qualified
residents (and presumably qualified nonresidents, also) are
allowed to participate in an unlimited number of hunts and are yet
e;,tided to g™ hunting thereafter and take one (1) bear.”

The argument against 5 AAC 87.065 was that it impaired
contracts previously entered into before the regulation was
enacted and impairment of contracts violates Article I, Section 10
of the Constitution of the United St<ites and of Article 1, Section
15 of the Constitution of the State of Alark”"i.
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Lastly, the plaintiffs argued AS 16.05.407 VxJiated the
due process and. equal protection clauses of the Constitution of
the United Gtaces (Article XXV, Aiuenciuiej.ii.s 10 tuc <.OiiSi.icuuioii/
and the Constitution of the State of Alaska (Article 1, Sections 1
and 7) in that it discriminated against registered guides in favor
of Alas in residents who wish to take their nonresident relatives
hunting . The residents who took their nonresident relatives
hv itiiv] were not restricted as to the number of hunts allowed nor
forb?Jden to charge for their services.

The plaintiffs requested the superior court to rule the
regulations null and void and issue an injunction?/ during the
pendancy of the action.

October 7th in open court and October 10th by written
order Judge C. J. Occhipinti granted the plaintiffs®™ request for
an injunction. The 1injunction referenced only the regulations,
not the statute. On December 5, 1969, the Supreme Court of Alaska
vacated the superior court®s injunction.

The complaint for declaratory judgment was heard on the
merits. The guides and the State of Alaska presented their argu—
ments. Judge C. J. Occhipinti determined AS 16.05.407 was consti—
tutional. The court held that:

The State certainly has a right to limit
the take of its game 1in the pursuit of reason—
able and necessary propagation of the species.
Further, 1in view of the fact that such game
reams a vast and potentially dangerous climatic
area, non-residents wandering 1in such an
environment could, because of their ignorance
of the environment, create problems not only
for their own safety, but also compel rescue
operations that would be costly and an unneces—
sary burden on taxpayers. Knowledgeable guides
licensed by the State, appear to be a reason-—
able solution

2/ A court order which would suspend the enforcrment of the
regulation and statute until the court ruled on t.""eir consti—
tutionality.
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This Court thus not strike the Statute, as
it is a reasonable anr! necessary legislation to
exercise controx over tnis naturax resource,
but any regulations arising to~Tmplernent this
Statute, should provide equitable and reason—
able restrictions to effectuate its purpose.

The two regulations were ruled unconstitutional because
of vagueness. The decision of Judge Occhipinti was not appealed.
This 1is the only Alaska case which addressed the issue of the
constitutionality of AS 16.05.407 and the court held it was
constitutional.

I hope this assists you 1in reviewing the legislation. It
we can be of any further assistance, please do not heuitate to
call.

Very truly yours,

WILSON L. CONDON
ATTORNEY GENERAL
/ >

By:
Kathleen McGuire 1
Assistant Attorney General

KM: jf
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/ POUCH K-STATE CAPITOL
HEG THEAITKEY ML ( JUNEAU. ALASKA 99811

Honorable Kenneth J. Fanning
Honorable Eric G. Sutcliffe
Co-Chairmen

Resources Committee

Alaska House of Representatives
Twelfth Legislature, Second Session
Pouch V

Juneau, Alaska 99811

Re: SSHB 409, "An Act relating to guiding; and
providing for an effective date.”™ Our file
J66-485-82

Dear Representatives Fanning and Sutcliffe:
At your direction, |1 have researched a number of the

questions which were raised at the Resources Committee
hearing on SSHB 409, "An Act relating to guiding; and provid—

ing for an effective date.” There have been two cases in
other states construing statutes similar to AS 16.05.407(a).
Those cases are discussed in some detail below. However, the

conclusions which we draw from them <can be summarized as
follows:

1. The statute would be more defensible if it
applied to nonresidents hunting all species of game, not a
selective list of species. If selected species are listed,

the statute probably would be found unconstitutional if it
treats similar species differently (for example, if the
statute applies to the hunting of moose and caribou but not
deer and elk).

2. The exception for nonresidents hunting 1in the
company of a resident relative would make "the statute less
defensible as a proper exercise of the state®"s police power.

3. Giving the Board of Game the authority to
designate areas where nonresident citizens of the United
States must be accompanied by a guide (or a resident rela—
tive) would make the statute 1less defensible as a proper
exercise of the state®"s police power.
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In addition, as set out in greater detail he? "w, you
should be aware that the courts have expressed rathe= 1irrong
disapproval of distinctions based on alienage (i.e., wither
one 1s a citizen of a foreign country). Accordingly, if it
is the committee"s desire to treat nonresident aliens
differently than nonresident citizens uf the United States,
the courts will require that there be very good reasons for
such a difference in treatment.

Discussion

In Schakel v. State, 513 P.2d 412 (Wyoming 1973), a
Wyoming statute requiring nonresident hunters to be accompan-
ied by a licensed guide or a Wyoming resident while hunting
elk, deer, bear, moose or mountain sheep on national forest,
national park or national game refuge Ilands was challenged.
The statute did not require the nonresident to be accompanied
by a Jlicensed guide or a resident when hunting on other
public lands or on privately-owned Ilands. The evidence
showed that this resulted 1in an overharvest of the listed
species c¢m lands adjoining the national forests, national

parks anc national game refuges. The court therefore
concluded that the statute was not vreasonably designed to
accomplish the purpose of protecting game. The court also

found that the statute was not reasonably designed to ensure
greater nonresident hunter safety because antelope were not
included 1in the 1list of species although the danger to a
nonresident hunter from hunting antelope was just as great as
it was hunting elk. Moreover, the c<-urt found that a wilder-
ness area was inherently dangerous to one not familiar with
it regardless of the species being hunted. In addition, the
court noted that state lands within national forests (town-
ships 16 and 36) should have been 1included 1f safety was the
prime factor. Regarding nonresident hunters being accompan-
ied by residents, the court stated:

The addition of the provision that any
resident owner of a big game license may
receive a guide license and guide two
nonresident hunters without bond or without
any qualifications whatsoever without
remuneration  therefore is impossible to
reconcile with the theory of safety unless
one 1indulges in the violent presumption that
mere residence in this State makes a compe-
tent, knowing guide whether he be acquainted
with the area or not.

513 P.2d at 415.
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In State v. Jack, 539 P.2d 726 (Montana 1975), a
Montana statute requiring nonresidents hunting game animals
in national forests, national wilderness areas, national game
refuges or state game vranges was challenged. The statute
permitted private land owners to authorize hunts on their
lands, and the fish and game commissioner w?s given the power
to waive the puide renuirement for nonresidents huntinp deer
and antelope in areas designated by the commissioner. The
state attempted to justify the statute on four grounds: (1)
that 1t was designed to ensure the safety of nonresident
hunters wunfamiliar with the weather and terrain; (2) that
state fish and game regulations were more likely to be obeyed
because residents were more familiar with them and also were
more 1interested 1in preserving game; (3) that the requirement
protected landowners against 1improper use of their land: and
(4) that the requirement afforded law enforcement officers
better control of nonresident hunters. The court found that
the safety rationale was undercut because the statute could
be waived for deer and antelope even though the terrain was
just as dangerous for deer and antelope hunters as 1t was for
the hunters of other species and because deer and antelope
are no less dangerous than elk or moose. The court found
that the state had not demonstrated any true connection
between residency and respect for game regulations and the
environment and, even i1f such a connection existed, the
relationship was remote when former residents and nonresident

landowners were mubject to the guide requirement. The court
found that the state had not demonstrated that the
requirement protected land owners and afforded law

enforcement officers better control and, if such a connection
had been shown, then there would have been no basis for the
practice of the commissioner 1in waiving the requirement for
deer and antelope 1iIn the eastern part of the state but not
the western part which he apparently had done.

Applying the holdings of these two cases to SSHB 409
leads to the following conclusions.

First, the 1lisuing of 1individual species where the
requirement applies (and, by omitting certain species, making
the requirement inapplicable) eliminates the use of a non-—
resident hunter safety vrationale to support the statute.
Schakel, supra; Jack, supra. Second, the ex~ otion for
nohresidentnunters accompanied by a relative also makes it
difficut to use a nonresident hunter safety rationale.

Schakel, supra. (In Schakel, the court found that the
exception tor a nonresident accompanied by a resident
defeated the nonresident hunter safety rationale; the

connection 1is even more tenuous where the exception 1is only
for a nonresident hunter accompanied by a relative.) Third,
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if the statute otherwise 1is permissible, the statute should
be uniformly applied statewide and not vary 1in application on
an area-by-area basis determined either by the Ilegislature,
Schakel, supra, or by the executive. Jack, supra.

It also should be noted that neithpr nf these cases
stand for the proposition that i1t 1s constitutionally
permissible to require that nonresidents be accompanied by a
guide. However, 1if such a requirement 1is to have some chance
of being sustained, the statute should not include those
elements found constitutionally impermissible in Schakel,
supra, and Jack, supra

Finally, "classifications based on alienage [i.e.,
whether one 1s a citizen of a foreign country] are subject to
close judicial scrutiny.” Park v. State, 528 P.2d 785, 787
(Alaska 1974), citing Sugarman v.Dougall, 413 U.S. 634
(1973). For this reasonj | would reiterate my comment at the
committee hearing that there must be a legitimate legislative
justification for treating nonresident aliens differently
than nonresident citizens of the United States 1if the
legislature determines that it 1is going to make such a
distinction. Mr. Hinman, Deputy Director of the Division of
Game, alluded to some possible reasons for such a
distinction. We believe at least two of those he suggested
have some merit: (1) the fact that nonresident aliens as a
class may Dbe expected to have greater difficulty in
understanding game regulations written in English than
nonresident citizens of the UnitedStates; and (2) that
hunting traditions and customs in foreign countries 1In many
cases are significantly different from such customs iIn Alaska
and the other United States.

As a final comment, 1 recall your request that |
draft a letter of intent for the committee outlining these
justifications. However, 1in the event of a challenge to the
statute, the court will be 1interested in what the committee
actually intended, not what the Department of Law believes
the committee might want to 1intend. Accordingly, while 1
would be happy to work with the committee and attempt to
answer the committee®s questions whether a given purpose for
establishing classifications between residents, nonresidents

and nonresident aliens iIs permissible,! ultimatel;, any
letter of 1intent should be the product of- the committee’s
deliberations. (Of course, a necessary predicate 1iIs that the

committee determine precisely what <classifications between

' The committee should be aware the Alaska Supreme

Court has, on previous occasions, expressed serious reserva-
tions regarding classifications Dbased on residency, particu-
larly durational residency. See, e.g., Williams v. Zobel, 619
P.2d 422 (Alaska 1980), and Williams v. Zobel, 619 P.2d 448

(Alaska 1980).
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Honorable Eric G. Sutcliffe Page 5

residents, nonresidents and nonresident aliens it wishes to
include 1in the bill.)

I hope you find these comments helpful. IT I can be
of further assistance, please contact me at your convenience.

Sincerely,

WILSON L. CONDON
ATTORNEY GENERAL

IS-**—
By:
G. Thomas Koester
Assistant Attorney General

GTK:dim
cc: Committee Members

Bill Sponsors
Keith Specking



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

ee|]LL PINNELL and NORRIS TOLIFSON,
mr \v? e 1]dly and on behalf of all
others - luilarly situated,

Plaintiffs,

vE

THE DEPARTMENT OF FISH AND GAME OF

THE STATE OF ALASKA, AUGIE F. REETZ,
Commissioner oi the Department of

Fish and Game ofthe State of Alaska, )
or his "accessor, 1if any; LOREN W.
CRO/ITO::, * -uty Commissioner of

o/ N/ NN vam” NN\ VY

Sport id Game of the State of
Alack: e s successor, 1f any;
and T OF FISH AND GAME OF
THE ST, - diital A,

Defendants.

No. 69-2703
ORDER

The pLaintiffs® motion for orellLmi
come on before the Court for hearimj on Tucsu .v,
at 4:00 p.m., pursuant to a minute order of Tis I
stipulation of the parties, and the part®cs I -re
by tlioir respective counsel, and the Court lu.. is,
ment on the meri ts of said motion and having oxa;,li.
before it nnd being Tfully advised in the promises dans 1
grant said motion for preliminary injunction, upon Lao io.'.
terms, anti IT IS HEREBY ORDERED as follows:

(¢H) The defendants and each of them, tk
employees, and all persons acting in concert wir.h t
enjoined from enforcing the regulations 5 AAC 37.06;) -
5 AAC 37.06r against the taking of Drown or Gri r.ly e.\r
the above-named plaintiffs and all other members of *:neir c¢c < s
who are acting pursuant to a valid and binding contract made
entered into prior to the effective dates of said regulations.
provided however, that any party or person claiming the benefit,

of such a. contract shall furnish to the Department of Law of 1if.



State of Alaska 1in Zvnchorage proof of the existence of said cor
tract or contracts and the contents thereof within seven (7) c
from the date on v/hich such party or person or his attorney
receives notice of this order.

(2) Thr plaintiffs shall furnish a pena3 bond 1in
amount of $1,000.00 with sufficient sureties condition u for
payment c.**such costs and damages as may be incurred or suffer
by the defendants herein who are or may be found to have beer,
wrongfully enjoined, said bond to be without prejudice to the
rights of the plaintiffs to apply for relief to this Court 1in
the event that they are unable to make such bond.

€)) Provided also, however, that this matter shall
be set for hearing on the merits upon suitable motions by
October 27, 19G0, or as soon thereafter as counsel may be hear

DATED this io* day of Octoboir, 19G3, at f°
o"clock P M.

P A i A

JULKJIT OF THE SUPERIOR CORRT

cishvice OF the ronrcomo unm.ro CCwr Scnﬂjttt
AT A'tC~FylACo

hy nr:ci;iPT of copy TmTPEor No.

DAY {OP 10
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nr: tmpeptgh C OW of the it’>

ilIRD JUDICIAL DIP-TUI*~

)

Sir/ nnd; MORRIS .TOLIFSON ) e Out
Alpcl1V1idualTy “and”on beB&AlI*'f o f all ) aw ; m firt
fptjhersAalini larly situated, ) 7’ ) ’

| im )
Plaintiffs,
rnmrn. - .:Z m

RMMNFIK T

; Dtipai Tiiiont Of )

SMUatto of t..; “babe of Alaska, )
Jjnriftsnroiior , if any; LONE:! V1. )
pi™-IA-rnut.V cu«.mls;»loner of P.port )
ells. of .tho Elate of Alaska, )

If any: and THE )

UAHK OF THE NTAI'E )

3]_' . Defendants.

eeferr:*-

p«|g'TnAA cr{irT of a.0. nrKKAPiIno hupi.ehk coiji’t

I? .ijicpohi: tgeapioi?’ifbolpmébdﬁ Judfvontfjlplul

THE PLAINTIFF

vgg"tfOK™ THE DEFENDANT

STA1l Of ALASKA
.............. COU RT

.o LUTTVIAA
s o""Av. "W 'q



Nif_<

THE COURT For the"record, | Uze to spread a
record a time in tho
Cane EI Id

m~~vm Tolifson, individually and on ben

pituated, G9-2703 file 10 1202 Mandate

ourt entered October 7
itjtbrhey 3 fees are allowed. WITHE fho Honorable- Hue-11
;hiefejustlce of tho Supreme Court, 3tato of Alaska
ftDocembo r* if.ned by Josonhlne 71, McPhetre
ACourt:, State of Alaska Court will now recc until

0 m , . CW in recess until

1US

IA1L 'if AL AS*™* A
Corwl



TN TUB SUPERIOR COURT TOR TiJS STATS OF ALASKA
THIRD JUDICIAL DISTRICT

BILL ?TSHELL and MORRIS
TOLIFSON, at al.,

N
Plaintiffs, "W x

)
}
/\ " -

va. ;
)
THE DEPARTMENT OF FISH AND GAME }
)

}

}

OP THE STATE OF ALASKA,
ot al.,

Dofenda.ita.

Ciyil Action No. 69-2703D

MEMORANDUM OF . AUTHORITIES

IN SUPPORT OF -~ MOTION FOR
SUMMARY IEFT

LVAN 1*

A . STATEMENT OF CASH AND FACTS

»

Tho Alaalca Board of Fi3h and Game adopted tho re—
gulations which aro tho subject oi “this action at its meetings
hold in Junoau, Alaalca, commoncing February 9, 1969 (verified

ahComplaint paragraphs V and VI). Then® regulations were filed

i in tho offlco of the Secretary of State on May 23, 1969
!
(Certificate of Goorgo sharrocic, Acting Secretary of Stats —

I attached to defendants ” affidavits). :

Wallace H. Nooronborg, by affidavit, has stated vhat
| between July 10, 1969 and July 30, 1969, Mr. Pinnell, ona of the
plaint iffa, contactod him and stated that ho intended to initint

i logal proceedings to invalldato tho subject regulations. The

1969 Pall brown and grizzly boar season commenced 1iIn game units

1 through U on Soptombor 1, 1969, in unito 5 and 6 on September
Ji v=Iv;
ﬂ:16, 1969, and in other game management units on variou3 dsteii )
J"hi"
between Sopt.ember 1, 1969 and November 1, 1969, 5 AAC 31.3201, $s)*
b

Plaintiffs cornmoncod this action on October 2% 1969 .

| and defendants wor3 nerved with ntmmona, complaint andltemporary

restraining order on October 1dbb .*t on Ootct>er 3, 1969 fief®?*
il
danta moved to dissolve tho temporary restraining order. At ttes

hearing the parties ogreod that, that order would be dissolved



under certain conditions, ponding ?.ha aewri3 ancn " sev- [1Ts4

application for a temporary 1injunction, fho stipule®/

open court was to the effect that defonoaa”™a u-oulu :ot .chu
any violation of the subject regulations r an 1 - inter—
pretation of those regulations widen woi nibit j
participating in aore than four unsucco -writs.

The hearing upon plaintiffsl or tsmpor -\r
injunction was hold on Octobor 7, 1969 n b&fcro the
Superior Court, Third Judicial District, RN I
Occhipinti, Judge. The hearing waa bn .fidavits of tix
parties, and oral argument. In add"it r.s auchittod
point3 and authorities in oppooitio* , 1 :obje.j fcr
preliminary injunction. Tho vorifi In* > rjffi  /its

disclose tho following facts.

Plaintiffa are registered ana crr.fi tt__r: oi
business in the State of Alaska and derive a substantia! vrtiol
of their income from hunting brown and grizzly tear.

The affidavit of Morris Tolifson in 3Uc.;ort of hia
motion for preliminary injunction states in summary that £ is

an experienced registered guide doing business in tho

Alaska and is familiar with tho Fish and Game Ro ulatic . [
. affidavit further states that the brown and ..;ri:ii_y " 1
I
| opened 1in some parts of Alaska on September 1, 1/69 one - ho

§ andothers huvo existing contracts for guiaed hunts in 1- a.
Ho states that because of tho regulations some .. hit:
hunts must bo cancelled with resulting financial less and ~\ss

¥ reputation to him and others. Similar stafoments apposr -h

f paragraph X111l of the verified complaint.
i A supplemental affidavit of Morris Tolifson fills ca
.I;* tho date of tho nearing for preliminary injunction stato £ er<k

I ho has two brown bonr hunts contracted for tj.o Fall Of 1969 shd
two for the Spring of 1970 and 1hnt his partner Dill Pir.tnell- hi
I four such hunt,a contracted for tho Full of 1969* HfccSi has |h

j addition received deposits for bookings for brt>va tesss* I'ASJitS ;3
|

-MUfeix rﬁlﬁ
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the Soring of 1970. He 3tato3 al3o0 t~at while guiding far other
game on two occasions they ware unable to fill tho boar tsga of
cliontc, sin”e had they done so, they coula not have met the
contractual obligations with other clients.

Hr. Tolifaon has attempted to contact other guidon,

but could only contact two. Each n ch»y had gotton or.o n-v ;

this season and each had one more i .Tiiodulsd for this Fall.
All other guides were out on hunts.

In addition to tho docur.:; cn nd affidavits noted
abovo, defendants submitted affid; various officials of
tho Department of Fish and Game.

The affidavit of W. 3. Stoiurt, Director of tho
Division of Protection of tho Dopartmont of Fi3h and Game states
that tho regulations hero andor attack were considered at length-!
in tho riovembor and February meetings of tho Board of Fish ana
Game.

The affidavit of Bon L. Hillikor, Deputy Commissioner

for Sport Fish and Gome states that tho regulation.” were to meaﬁ

i

the following problems: b, .

(a) reduction 1in population of trophy sized
brown bear 1in unit 9 and otbar units.

(b) reduce huntor pressure 1in unit 9 and
other units.

(c) "quickie hunts™ which cause game violation.
(d) competitive position of smaller operators.

(y) ovorharveot of brown bear in unit 9 and
other units.

Tho affidavit of Jamo,3 A. Harper discloses tnat the
Department of Fish and Game brawn bear scudio3 show a need for

restriction on the take of brown bear to presgrve a population

of largo bear and that tho increased take is a result of the n

residont bear harvest.. Page 1ii of tho brown bear studies 3tat
e V
that a prime management objective 1in respect to thi3 resource

to "upgrade tho esthetics or quality of hunters for brown aad

grizzly bear, which are large game animals with limited diatrt



bution and abundance taken almost exclusively Tor trophies. !
Prime consideration should be given to writing and enforcing
regulations pertaining to aircraft uaad in connection with

hunting””. !
i
B. APPLICABLE STATUTORY, AHQ REGULATORY ?ROyT3IC;TSI,

©

Plaintiffs aeok to have AS 16.05.1107 doclared unconsti-j
tutionol under the equal protection and due procos3 of clauses of
tho United Stato3 Constitution (Article X1V, amendments to the
Constitution) and of the Alaska Constitution (Article 1, Sections!
1 and 7). and of the Commerce Clauig of the United States
Constitution (Article 1, Section 8 n A3 16.05.U07 providoa: |

Ronre3Ulont hunting game an:r.tl3 nuat
bo QcoomuiiTnind®™ by guides™. unlaw—
ful for » nonroaluent to hui*.c. .arsuo or
taico brown bear, grizzly bear, polar bear
or nhoop 1in this state unless personally
accompanied by a person uno la licensed
nn n master guide, registered guide or
assistant guide by the department, or who
la personally accompanied by a resident
Alaskan over 19 years of ago who 1is tho
spoti.no of or 1is related by blood within and
Including the aoconu degree of kindred

Plaintiffs aook also to have certain regulations of

tho Alaska Board of Pish and Game declared unconstitutional as |,

L.
beingln violation of tho wubove mentioned constitutional pro-

vialona nnd also us being in violation of tho constitutional pro—
hibition against impairment of the obligations of contracts of
bot.ii the Alaska (Art. 1, Sue. 15) and Unitod Statos (Art. 1, Soc.
10) Constitutions. The regulations under attuck appour in Titlo
5, Alaska Administrative Code and provido as follows:

87°060. GU|d|ng for brown or griazly
€dl. Ho master or rugi scured gulue may
talce, assist in taking, participate in 0Of
aSSISt in guiding for more than four (V)
OWN or grizzly boar during each regula—
tory year, not more than two (?) of which
may bo taken in Unit 9.

Authority: A5 16.50.030

87 .066. Lisenses and tags required.

(A) Bol"ore guld Ing"” for Ildrown~and® or grizzly
bear, each master or registered guide must pro—
cure non-transferable bear harvest control tags.
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(B) -Bear harvest control tags will be
issued in seta of throe (3)* Not mors than
four (@.;) 30ts of harvest control tags will be
I33ued to a master or registered guide.

© "hoea tags must bo attached by the
master or registered guide, or.a to fcha skull,
one of tho akin and one .e the carcass prior
to moving the hido or n ;ull ton feet from
the carcuaa.

(D) Those tags attached to the akull and
to tho akin ahall remain attached until the
skin is aoalod and tho skull orcaminod and
sealed by the Department of Fish and Game
representative.

Authoritv: AS 16.50.0 >J

In addition to the foregoing tatuto and regulations,

£ AAC 87.070 1is pertinent to tho subject matter of this action.

That

regulation states:

87.070. Coritractlng with cllents .

(A) A mas ter guiXo or regiacored guide may
contract to guide hunters, but only in areas in
which ho 1ia currently licensed. An assistant
guide may not contract to guide hunters, but
may act aa a guide when 1in the employ and under
tho supervision of a muster guide or registered
«u ido.

(B) A contractual agreement, properly
executed on a form provided for thia purpoae,
must bo 3ignod by both a guido and hi3 clients
before actually engaging in guiding. One copy
of tho contract must bo retained by tho guido
on hi 3 person or at hie camp 1in tho hunting
area when guiding tho person named on tho
contract.. One copy of the contract nuat bo
furnished to the client and ono copy must bo
submitted to tho Department 1in Juneau within
10 days after its execution.

Authority: A3 16.50.030

C. SUMMARY JUDGMENT FOR DEFENDANTS 1S
APPROPRIATE IN THIS CASE.

Alaska Rule3 of Civil procedure, Rule 56(c) states

that summary judgment

...Shall be rendered forthwith if the plead—
ings, depositions and uailssions on file, to-—
gether with the affidavits, 3how that there 1is
no genuine issue as to any material fact and
that any party 1is entitled to a judgment a3 a
matter of law. )
i
As noted earlier, the verified complaint and plaintiff!

affidavits disclose they are big game hunters and derive a sub—

stantial

proportion of their income from that activity.

id



Plaintiffs assort nlao that because of these regulations &m* of
the hunta for which they have contracted ctuct cimce lied rs*
suiting i1n financial loss to them. Tho affidavits filiul era

half of oafenaanc3 not forth the roauoRa for tne regulations

and tho objectives sought by tho board in enacting then¥*

dants assert, that oven if all. of the allegations of plaint* rfs
ars truo (dofondant3 a3oume tiia truth of those allegations zr.lj
for tho purposes of this notion), defendants are entitled to
judgment 1in their favor as a matter of law. The points upon
which defendants rely nay bo summarised os follows:

(1) There 113 no 1impairrnort of the obligation
of contract 33 a mattar of law;

(2) The regulations aro not unenforceable
becnuao of vagueness;

(3) This 1is a reasonable classification 1in
respect to resident and non-resldont
huntors. Hence these plaintiffs are not
deniod equal protection of tha lew;

@) There 1is no burden on interstate commerce
as a matter of law in that residents of a
state may be favored over ncn-re3idont3 of
a atato whon the state®"s objective in

limiting the intersbate flow of huntors |Is
reasonable; v

(5) Plaintiffs do not havo standing to rai3o the
constitutional 1isauos in rosr-ccc to ncn-
rosidonts, since plaintiffs are rosidonta
of Alaska.

11.
points Ai?) Airr:-:oniTii-3

A. THE REGULATIONS UNDER ATTACK DO NOT
impair The uhLidXriuXXX "jXuwv..

Plaintiffs havo not, by affidavit or other pleading
ohovm that in fact any of thoir alleged contracts will bo Isa-
paired by the regulation. Thoir statements, both by ccaplaiht a
and affidavit are base! upon conjecture. However, the os?ist«ac»
or non-exi3tonce of contracta which nny bo 1impaired 5a of little

importance since as a matter of luw, tho constitutional pFbviefOtl

docs not apply to those regulations.
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Tha applicable constitutional provisions aro:
1i
Article 1, Section 10 of tho United Statoo
Constitution which provides 1in part: "No state
shall...pass any...law impairing tha obligation
of contract,
and
Article 1, Section 15 of the Alaska Constitution
which provides in part, "No law impairing the
obligation of contracts...ahall be passed."”
It is true that tho applicable provision of the Alaska
and United States Constitutions proscribe state impairment of
the obligation of contracts. But that prohibition is not an
absolute one. Home Building & Loan “sc: . ?ti.on v. Blalsdoll, 290
U.S. 396 (193U) i3 an exhaustive Suor mme Court opinion on the
meaning of the prohibition contained 1in die United Statos Consul-
tution. That case was concerned with the issue a3 to whether the

Minnesota Mortgage Moratorium Law w»3 violative of the impairment
of contract section of tho United States Constitution. The
Supremo Court held the statute was constitutional and 3tnted:

(Judicial decisions] put it beyond question

that tho prohibition 1is not an absoluto one \
and Is not to bo read with litoral oxactnosa )
like a mathematical formula. (290 U.S. at

page U2tiJ

fc.

Tho court noted that the protection of a valid state interest
must prevail over the strict application of the prohibition* it
ao id:

...but the State also continues to posseaa
authority to safeguard the vital interests
of 1its people. It does not matter that
legislation to that end 1hnr tho result of
modifying or abrogating contracts already

in effect.* [cases cited]...the reservation
of essential attributes of sovereign power
i3 also rood Into contracts as a postulate
of tho logal order. (290 U.S. at pag33

U3U-U35)e’
The reasoning of the United States Supreme Court 1is applicable
here. The State of Alaska possess authority to safeguard tho
vital interests of its people. It i3 without dispute that one
of the vital interests of this state 1is 1t3 wildlife resource.
Defendants®™ affidavits on fllo 3how tho following facta relative

to tho brown bour resource;



(U} That "quickie”” hunts, wiih;. ndant game
violations such as boar bait, were a
problem;

(5) That tho non-resident harvest boar in

unit 9 has 1increased 100$ inc. 961, while
K tha resident harvest has od by over
% 100$ ninco that time.

(6) That tho restrictions on ako in unit 9

i must bo accompanied by s ;0striction3

in other areas, or tho 1 \ hunting
] pressure would bo dofcrima . J the bear

population elsowhero.

Tho foregoing shows that tho 3o0s.rd wci3 attempting to
donl with nnd solve a problem vital to the interests of the ntr*.
its wildlife. Must tho alleged pre-existing contractual obliga—
tions of those plaintiffs have priority over this state’s
Interest? The United States Supromo Court, based on Bialodo.il
would answer a clear "No"L Carried to its logical conclusion,
the reasoning of plaintiffs could require that if tho class
they ropresont has sufficient contracts to severely overharveat
tho hoar, that ovorhnrvoat must occur before tho state may act.
This reasoning dourly 1is fallacious nnu inconsistent with tho
requirements imposed upon tho rolovunt constitutional orovisic.;".

Tho fact that tho public interest must bo considered
In determining the validity of n regulation has boon recognized.
by tho Alaska Supreme Court. Boohi v. Sabro Jot Room, 1Inc.
3U9 P.2d 565 (Alaska, 1960) was an action against tho Alaska
Alcoholic Bovorngo Control Board to havo regulations setting

% closing hours for liquor establishments declared invalid. Tho

(1) Reduction in trophy size boar in unit 9;

(2) Hunter pressure should be shifted from
unit 9 to other areas;

(3) That harvest level of 150 brown bear wa3
was aafo in unit 9;

lower court judgment declaring regulations invnlid was reversed.

The Supreme Court stated:

Where the police power of the state 1is so
vitally 1involved, as 1it, is hero, it, becomes
imperative that those who are chargee with
the duty of regulating the industry have va
freedom of action not restricted by limitations
that may be required whore other types of
bus Inosaes are 1invo IVG@* (3iir P« 3t pSgw 589)

W

ol



la

e

o>

21

L

Ji—

-Igul

l,ikowise, In this e»»* Ih* pt&lla J* xx
affoctoU by tho activities of tna guiding itutt-tstrj tEk*t Ste«$£
be restricted In a way that others «ay not*

Furthermore, plaintiffs ere rfSartrgardSag ecs*0® =1y
principles of contract law. it is well «e?.aE>i2aht?d that .4*-
performanco of b contract In excused wnara, frnfcre the tlss*
porformanco, a change in the governing domestic luu tz&ZGa "
formanco of tho contract illegal nnd therefore Iffipoaaible.
statement of Contracts Section This rillO0 appll«a to “t -
mental regulations, Texas Co. v. Horarth 2 ping, 'cg:rar,-y, 2. =
U.S. 619 (1927) (suit to recover dcrssagos for brooch of cnArt-*:
contract was not actionable wnen boat requisitioned by rover
raent) . See also annotation at 8ii ALR 2d 12 at page a3* Tnuc.
the prospect of such impossibility is inhorent in any contra;"..,
nnd particularly ono involving n natural resource of the Zz--"..-.
Also 1inherent in any contract 53 tho implication h.oac a statu, 1in
tho valid exorcise of Its police power, may render the contract
invalid, American Budget Coro. v. Furman, 67 "J.J. supra, *3*d* 25

A.2d 63 (1961). In this case a state statute making tae b

A Jite

of debt counsolling®"won attacked on constitutional grounds. S
c=urt held that oven though 1C0G, more or lesa, existing

were rendered 1invalid, the exercise of state polltr® powar o”sr
rode the constitutional prohibitions. In Alaska tho protect it-a
and propagation of boar in a perninaiblo obiectivd of police

powor, Nelson v. Ststo of Al mien, 377 P.2d 1933 fAlaska* 1

b. thk r*sgulatrc::ri arm nut ttcttc™"-2.::.t
VAtT{Tfroi?*TM* fV V; :?Jr
Plaintiffs assort that tho regulations in quest2bis 7

be interpreted two different woys. (1) Moch master cr

registered guido 1in allowed to take four brovn or tritely .21
per regulatory year, !rrespociivO of the niwUFf of hunts 5% t e
ho participates; or, (2) that each master or r”?ister-vi -i
not toko ono boar after participating in four prior Vsrtt#* &r-v 1 ]

if some or all oro unsuccessful.

g,
G



Plaintiffsi position is not wall taken in that tho
regulations may bo reasonably interpreted only to prohibit tho
taking of four boom, notwithstanding tho numbor of hunt3 in
which a guido participates. 5 AAC 87.060 must bo read in con—
junction with 5 AAC 87.065 requiring that:

Boforo guiding for brown and/or grizzly

boar, 0.1ch mas tor or registered guido muat

procuro non-transferable) boar harvest

control t;._gas
Tho regulation further provides that boar harvest control tags
will bo Issued in sots of three and nor. more than four 30ts of
harvost control tags will bo i1asuod to a < \.it8r or rogisterod
guide. Tho tags thon must bo affixed .0 rtain portions of
tho carcass of tho boar.

Tho provisions of tho two sea- ? token together
an examination of tha objoctivos of tho rd of Pish and 0

in tho onactment of those regulations raciuiroa tho conclusi

that what 1is prohibitod by tho regulations 1is tho taking of

than four boar. Tho participating in m :han four hunts,
though unsuccessful i3 not prohibitod. .>would bo no s
to tho harvo3t tag requirement, unions voccions ara int

proted in tho way urged by defendants. J'.;rthermoro, tho
affidavits of tho defendants filed earlier in this action indie.,
that what 1is .sought to bo controlled la an overharvost of trophy
sized brown bear in Alaska and the control of tho number of boiir
taken in unit 9. The intended objective would not bo roaonably
accomplished by Ulimiting tho number of unsuccessful hunts in
which a guido could participate but can reasonably bo accomplish
by limiting tho number of boar which a guide may take. The con—

struction used by dofendant3 1is therefore tho only ono which in

fact may bo reasonagly applied in light of all tho circumstances.
The 1interpretation of tha regulations urgod by defen—

dants 1s consistent with and governed by applicable caao law.

Alanel Corp. v. Indianapolis Bedovolopmont Commission, 239 Ind*

35, 15h N.E. 2d 515 (1958) was brought by th® plaintiff on bohslf



of all others similarly situated against the Indianapolis 20-
devolopmont Commission to enjoin i1t from proceeding under the
Rodevolopmant Act of 19U5 and 196.7 which dealt with the raddvolo)
monfc of blightod aroao. The Indiana Supreme Court hold that the
guido3 and standards net forth in the act wore sufficient to nee"
tho requirements of tho duo procosa clauao of tho Fourtoonth
Amendment. Tho Court laid down rules to .bo considered in doser-

mining whether a statute 1is uj;.constitutional bacauao of vaguone3i

or ambiguity. Tho Court stater.?
When it 1is assert . i 3tutute 113 00
indefinite that : cement would result
in a denial of dv*© S or amount to an
unauthorized del legislative functions,
the court must; c. . ;0 enactment in the
light of the probl i which tho legislature
war undertaking to i, ... Such statutes are

valid when they clearly designate tho dangers

and hazards against which tho legislatures sought

to provide protection ana reasonably indicate

tho moans or a muthou by which that i3 to be

accomplished. (156- N.E,2d at page 520)
A consideration of tho problems 3ougnt to be overcome by tho
Board of Fish and Game and by considering tho requirement of the
regulations oa to four boar harvest control tags, the regulatior%tr
undov* attack clearly dooignato tho hazard against which tho
legislature sought protection. Goo also Illinois Stool Go.a VIT
v. Fuller, 216 Indiana 180, 23 IKE. 2d 259 (1939) and St"to v*
MIlTlor, 129 N.W. 2d, 356 (Ind., 1966) . Perhaps tho clearest
application of the rules to bo followed by a court in resolving
the issue of whether a statute 1is unconstitutional bacauao of
vagueness ia found in Donathan v. HcMinn County, 187 Torn. 2%&'
213 3.W. 2d 173 (196.8) . That case was an actifn by taxpazgrs _b
attacking tho validity of an act creating a county council for
McMinn County, Tonnes3oce. The plaintiffs asserted that tho
language creating tho council was void in that there was no
criteria by which to determine the extent of the powers of tha
county council. Tho powers of tho council were described 33 all

those noco3sary to govern, except oa are "not expressly T0S-4d ¥

the Constitution of the State of Toan*aaas or hv gansral law



this ntato which is not subject to Modification by a prizata
act,..." Also tho council had all tho pow*r to govern, "exce
those oxprossly reserved in the State Constitution or 1in con-
trolling general law to another agoncy.”™ The Court stated thi
J rule to bo following in determining whether a statute is too

i vaguo under the duo process clause:

il [it] in not the difficulty -1 ascertaining
whether clone cases fall = :n or without
. the prohibition of a statu <t whether
the otandard established , > 3tatuto 13
so uncertain that it cannon - determined
with reasonable definitono. iat any
particular act is dianeor-. (ongo 176
213 S.W. 2d)
As shown above tho particular act . , Oved can be ascertain
iJ
with reasonable dofinitnoss. The -Iso laid down other
H
ruloo of construction to govorn the ..mInation whether a
1 statute 1s void for vagueness. - ;S are:
Whenever an act is suae io of two
constructions, one of - fay render

tho act valid and the r or invalid, tho
courts adopt the construction that will
rondor the act valid. (213 S.W.2d at
page 177)

Ve

The reasonable construction urged by the defendants will rsndjfT

i the regulation valid. The Court also stated as a rule of con-

i otruction:

Tho leglslativo intent will prevail ovor
tho strict letter or literul aunso of the
1 language used, and, in o0 der to carry into
offoct this intent, geno.al terms will bo
limited, and thoso that are narrow expanded.
| (213 S.W.2d at page 177)

| Thu3 the torni3 of the regulations which would tend to support «
conclusion that unsuccessful hunts may bo prohibited may bo

1

f limited in such a manner as to prohibit tho taking of more than

four boar. Another rule was laid down a3 follows:

N
. That 13 not uncertain or vague which by tho
orderly procoaaoa of litigation can bo rendered
sufficiently dofinito and certain for purposes
. of judicial decision. (213 S.V/.2d nfc page 176)

This court may, 1in this litigation, render any ambiguity In the
i S fand
regulation dofinito.



By applying all of tho rulaa of construction to tho
regulations hero 1in question, it is clear that fchoy prohibit tho
taking of moro than four (two 1in unit 9) bear per guido, and not

the participation in more than four hunts, oven though unsuccess —

ful.
C. THE STATUTE AND REGULATTC r* 1DBR
ATTACK cO NOT» BY THEIB ° Id,
/| DEPRIVE PLAINTIFFS OK '7
FECT [ON UNDER vilE
PHCCSS3 0K LAW.
/ A3 16.05.!;07 orovidos that a no nt stay nor.
v
guido for cortain boar or sheep in Alaska acccrjpaniod
a ma3tor or registered guido. An oxcoprjn*. :ado in tho cv j

of a non-rosidant opouso or kindrod within tho second Jagree cf
Alaska residents ovor 19 years of ago. Such non-rosidont3 may
hunt when accompanied by tho oligiblo rolativo. Plaintiffs
assort thi3 atatuto unconstitutionally discriminates in favor of
qualified Alaska residents who may wish to take thoir eligible
residents an hunts. It 13 noteworthy that plaintiffsl asaumpti. *
in this regard are not supported by a single thread of fact.
Thore is no ovidonco to show that AS 16.0p.<.07 has oporntoa in
this hianno r.

1. Tho contested statute docs not vlolata tho oaual
protection clouno of tho Alaska or United States Constitutj.ons.

Dofondant3 aanort that tho limitations and roquiromonts
imponed by tho legislature are a valid exorcise of legislative
power . Tho United Statos Supremo Court in Morey v. Pond, 35U
U.S. U.97 (1957) quoted with approval from Lindaloy v. Natural
Carbonic Gas Co.f ??0 U.S. 61, the following criteria for deter —
mining whether* a classification is "ulidj

e]l. The equal protoction clause of the

Fourteenth Amendment does not take from the

State the power to classify in tho adoption

of police law3, but admits of the exorcise of

a wide scopo of discretion in that regard, and

avoids what 1in done only when it in without

any reasonable basin and thoroforo 1In purely

arbitrary.*; ». A c-lannl ficatj on havino no?ac

reasonable ban in does not offend against that

clause merely Dbecause it is not, wade with nsathQ-
metical nicety or because in pract CO it results



1

(4

It

17
HI
10

10

ifi
2\
[

X

in nemo inequality. 3. When the clansificatlon
in such a law is cnilod 1in question, 1if any
3tate or facts reasonably can bo concoived that
would sustain it, tho existence of tnat state

of facts at tho time tho law was enacted must

bo assumed. " Ll. One v/ho assils tr.o classifi-
cation in auch a low must carry tho burden of
showing that it does not root upon any reason—
able basis, but is essentially arbitrary.”

[Case ci ted.]

To those ruins We add tho caution that ™is—
criminations of an unusual character especially
suggest careful consideration to detomino
whether they are obnoxious to tho constitu—
tional provision.”

Tho Moray case involved an Illinois statute regulating currency

"exchanges. Such businesses eee oy" jib.ited from doing certain
acts. However, exempted frci ,"visions of tho statute -nz
The American Express Compm curt hold that application
of thio act to tho non-oxer , hangss denied thorn
oquol protoction of tho law.", rare found no reasonable
basis to exclude tho Amorter i a Company. The fact that
The American Express Company properly oporatod at the tine

tho uct was paused in no way guaranteed that it would continue
in that condition.

Applying tho tost of Moroy to tho caao at bar we find
tho following: \r

1. Tho classification 1is not, purely arbitrary. Tho
classification of non-residents who require a guide and those
within tho eligible degree cf kindred who may hunt with resident
relatives 1is legislative recognition of a fact of life in Alaska.
Many Alaskans ore visited by clono relatives. A resident Ala3kanj
quite ofton will wish to take those close relatives hunting.
Rather than impose upon tho resident the requirement that a guide:
accompany him or his relative, tho legislature has recognised
that 1in this area of close family relationships tho restrictions
mny bo relaxed. Tho legisluturol3 recognition of a distinction
based upon relationships of individual 13 not arbitrary, but a
recognition of what in fact occurs in Alaska.

P. Tho classification allowing different tranter

non-residont second dogroo kindred of Alaska resident”® *



clo3q as necessary under tho iioroy teat. Thoso rolativds
eligible under tho statute would ba tno father, brother, grand-—
father , son and grandson of tho Alaska rosident. Those ar*a
ciscly the persona most likely to make a family 75.3it to a
resident Alaskan. Tho loose test of mathematical certainty
boen net.
3. The classification can ba reasonably sustains”®

an assumed state ol" facts at the tine tho law was onactsd.

addition to tho fact that Al j regularly visited by
rolativeo within the second kindred, it is also
roasonablo to assume tha fo~ * 1) A non-rs3ident 1is cnive
likely not to bo familiar v, and environmental ronuir -~
monta for hunting thono ani.\ iska; (2) A non-resident 1is

qguite likely not to bo familiar hth the laws and regulation::
governing hunting 1in Alaska; (3) A resident Alaskan 1is quite
likely to bo familiar with tho above mentioned laws and require—
ments. Thus, the requirement that non-residents bo accompanied
»

by a guide 1is a reasonable moans to overcome tho problems faced
by non-reaidonts. However, an Alaskan resident cculu serve tro
same purpose with respect to Ilia close relative, and it 1ie not
likely that a non-residont would chargo his cloao relative for
taking him on a hunt. Honco, that ryau-resident would not ba
violating AS 16. £0.21.ST3) for guiding without a license. GuidingjI
is defined by AS 16.50.1]20( 2) as assisting another person to
taka or photograph game with tho intent of receiving compensation”®
The existence of thsao statutes mak impossible tho fact assumoa
by plaintiffs that the reaident relatives are operating a guluiag
bus inesa.

Tho classification 1is asserted by plaintiff3 ar.a ip
in up to them to ahou its oanontial arbitrariness* This they
havo completely failed to do, especially in the light of tho

foregoing, plaintiffs have shown nothing arbitrary either |In

their complaint or in thoir affidavits.

Ig
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5. Thia classification Ui not unusual In £&e- ssr,2$
that the ono in Morey iraa unusual. As noted ssove there '3 %
sound reasonable basis upon which tho clasoiflestion was fts-va

In addition to tho foregoing fees statute and the re-

gulations under attack are ronsonabio jOatricticna upon tha

harvest of beer. It has been own by defendants®™ affidavit*?
that non-residonto account T .r xscantial portion of v.3

of brown and grizzly bear. Tha 5 requirement and take
limitation will tend to reduce ar taken by non-residents,
Reduction of tho take of bear h a shown nece nry to pre-
aorve tho trophy boar populotio 0 restrict tho total

in unit 9. Sinco tho state®s ob 0 IS to preserve tho trcvrc

and grizzly boar resource, tha classification created by the
statute and tho regulations moot tho teat of one of the latest
cases involving the application of tho ciua process clause to
economic activity, McGowan v. Maryland, 360 U.S. J;26 {1961}.
that care tho court was determining the validity 01" a Maryland
statute which prohibitod all labor, business and commercial

activity on Sunday. Exempted from tho statute was the sale cf

items of bathing apparel, danco hall and amusement park activities
and certain activities conducted within specific localities with—
in tho 3tate. The statute was attacked on several grounds, s:-:czs,
which was tho equal protection clause. Tho ccurt held that con

statute was not unconstitutional and said tho following with ro* 1

specl to the equal protection clause;

Appellants argue that tho Maryland statutes
violate tho T"Equal Protection®™ clause of the
Fourteenth Amendment on several counts. First,
they contend that tho clansifications contained
in the statutes concerning whicn commodities

may or may not bo sold on Sunday are without

rn tioriai and substantial relation to the object
of the legislation. Specifically, appellants
allege that the statutory exemptions for tne
Sunday sale of the merchandise mentioned above
render arbitrary the statute undor which they
were convicted. Appellants further allege that
[the statute] is capricious because of the oaeinn-
tiona for- tho operation of tho various amusements
that havo been listed and because slot fcacaines,
pin-bn 11 machines, and bingo legalised and
nrn freely played or. 3undey.

;)6



The standards ur.dor which this proposition
is to be evaluatod have been not forth many tijr.es
by this Court. Although no precise formula h3n
been developed, tho Court has hold that tho
Fourteenth Amendment, permits the States a wide
scope of discretion in enacting laws which affect
3ome groups of citizens differently than ethers.
Tho constitutional safeguard i3 offended only if
Pii0 Cxaooxi XCU ulOil i3S US OH iZVO* 1US Wii0 ¢XJ xZTUxJ*
vant to the achievement of tho State®s objective.
Stato legislatures are presumed to havo acted
within thoir constitutional power despite the feet
that, 1in practice, their laws result in some
ineouality. A statutory discrimination will not
bo sot aside 1if any 3tuts of facts reasonably
may bo conceived to justify it. (366 U. 3. at
pngos 1]25-"d<-6)

Tho Coui t then found that the facts -v: . justified this statute
wore tho aula of tho exempted coram.; -as necessary oitnor
for tho health of tho populace or /toms necessary for
Sunday recreation. The cana at bn. ;he t03t of

Tho classification roots upon grounds .ai- .I ore relevant
achioving tho stato®"a objootivoa. Those objectives are : on--
aervatlon of tho wildlife roaourco,, more efficioncy 1in the n-
forcomonb of the gamo law3 and tho promotion of aafoty within

tho Industry. As pointed out earlier, facts can be reasonably
assumed which support those) objectives and tho claasificati”n.

P. Tho contoatod statute) dges not violate tha duo

process clauses of tho Alaska and Federal Gon3ti tutlons.

Plaintiffs attach tho questioned statutes and regula- -J
tions on tho basia that they impose certain restriction upon
their business of guidon for brown and grizzly bear in Ala?..."7..
The conditions, it 1ia argued are) unconstitutional in the 1 at
of the duo process clauses of tho Alaalca and Federal Constibasic

Plaintiffs®™ position 1ia not support3d by decisions of.
tho "Jnitod States Supreme Court. Perhaps the loading case in~
vol/ing tho application of tho duo procoon clause to 3tato
logulntory activity in Wont Coast Hotel Co. v. Parrish, }00 TI*S»
379 (1937). In thut caso tho Washington minimum wage law for jf
women was under attack on the ground that it violated the

employer®s rights undor tho duo procos3 clau30, in that it
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deprived them of their freedom of contract. The Court stated:

And if the protection of women 1in a legitimate
end of tho exorcise of state power, how can it

be 3aid that the requirement of the payment of

a minimum wage TfTairly fixed in oraer to meet the
very necessities of existence 13 not an admissi—
ble means to that end? The legislature of the
State was clearly entitled to consider the

situation cf women 1in amp ~Nent, the fact that
they ara in tho class ro=: -"ring tho least pay,
that thoir bargaining po* < Is relatively weak,
and that they are the re rictims of those who
could take advantage of r.ocessi tiou3d cir-
cumatar.ee?. . . . The legi .luture had tho right
to consider that its minimum w . ;0 requirements
would bo an 1important aid . mTying out 1t3
policy of protection. . , wen if tho wisdom
of tho policy be regarded ufoatable and its
of facta uncertain, stil's ? 1 miniature 1is
entitled to its judgment., ( 00 U.S. at pages
396-399).

So in the case at bar, it can be said - h yqual justification

01 LZ)
that the protection of tho wildlife rc.vo® .= the promotion of
13>> *

safety and tho enforcement of laws relating to hunting are 1iegi
mat ends of tho exorcise of state power. To promote these ends
tho legislature and Board were entitled to consider tho fact cf
over harvest of brown and grizzly bear and to consider that its
statutory and regulatory requirements would be an important aid
in carrying out their policy of protection.

What tho United States Supreme Court in West Coast
Hotel in saying 1ia that ull that duo process requires for valid
regulation of economic activity is that there be a legitimate
purpose and a rational means for accomplishing that purposo.
Tho statutes and regulations here under attack meot3 those re—
guirements .

D. THE REGULATIONS DO NOT VIOLATE THE
COMMERCE CLAUSE OF THE UNITED STATES
CONSTITUTION.

Plaintiffs assert that tho regulations under attack
violate tho commerce clause of tho United States Constitution
(Article 1, Section 8) 1in that they place a substantial burden
upon the movement 1in interstate commerce of non-resident brosan
and grizzly bear hunters. They urge that this restriction in-—

fringes upon the power of congress 1in thi3 area. Plaintiff3 or

ones spain in errorl.
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The leading United Stafcos Supreme Court Opinion in thi
area i3 Tocmor v . IVIltaoll, 33U U.3. 375 (1914-8). ?hl13 vrna an
action by plaintiffs to unjoin as unconstitutional a South
Carolina statute requiring that non-resident shrimp fishomen
a licensee foo 100 times tho foo paid by residents. The court
held tho particular Ilconao foo was without reasonable basis.

However, tho court did comment upon :m) powers of tho state 1in

the arca of fish and gumo nogulafc: It first noted tho early
Supreme Court case of MnCready +. I, 9 U.S. 391 (1
which hold that a state could p vj-reaidonts from plantingj
oyatora 1in Virginia tidal bodr c recognized that thu
stato was vested with ownornhi "or and wildlife nnd
that tho right of citizens o. those objects was:

n property right, oprivilogo

or immunity of citin
(3311 U.S. at h0?)

Tho Court thus rocognizod that > >nto tho usual con—
stitutional provisions has boon , ut in tho area of a
dtato"a dealing with wildlife In 1i- md waters. Tho same may*
bo said, of course, for game within e state* plaintiffs®

reliance on Brown v. Anderson. ?0? F.Supp. 96 (U.S. D.C. Alaska,
176?) 1is misplaced. Tn that case tho Stato of Alaska prohibited
non-residonta from engaging in fishing commercially for salmon.
Salmon wore found by the court to bo froo swimming, like tho
shrimp In Toomor and hence not subject to complete state re—
gulation an in tno caso of gamo. Thus, whatever Brown may state
relative to tho commerce cLahse is.hét apﬁi}cable to this case
where tho brown nnd grizzly bear resource 1is confined wholly to
this stato. Much mq{e clearly in point 1is Stnto g. Komp, 73
118, i N.W. 2d ,<¥j (1990). That wa3 nn action against a defendant
convicted of unlawfully killing a migratory water fowl 1in viola—
tion of tho statute providing:

No license shall bo 1issued to a non-ro3ident

for the hunting, taking or killing of any
migratory water fowl.



Defondant raised objection to tho statute, baaed upon const

tionality. Tho Supremo Court hold that tne lowor :tur

siinduioii ttmc tia atulLuls > ANN ugte ct-r C. -
that ca30 was a non-reaidont. lio was rafuaod .1 1lcor, « r.j
thereafter hunted. Defendant raised the objection aa to con—

stitutionality baaed upon Articlo IV, Section 2 of the Const.-

tution guaranteeing that:

That citizens of each v -j shall bo entitled

to nil privileges or . —-jitiea of cltisiona of
tho several state::;.

Tho Court found that in 1%5 re 97,980 non-rasidents
hunting licenses 1issued in tk :;nd that 1t was necens.t
to restrict the hours of hunting W rive aano protection .c

pne aaant against tho horde of non-resident huntors. ihe Cuur™.
sai d:

This law protects duckn anu goese against

a boat of huntors who otherwise would bo

hunting those birds simply as an incident
to phoasnnt hunting in South Dakota.

Tho Court also stated:

Apart from the ownership theory there in
another basis upon which a stato may regulate
tho talcing of wild game, xncludxng migrstory
birds. We, of course, refer to tho exercise

of tho pollco power...
N

Acting under tho police power the 3tato nay
discriminato against citizens of other statsa
provided thort? in substantial reason for the
discrimination boyond tho mere fact that they
are citizens of other states.
Tho Court observed that in South Dakota the limitation of hunting;
hours on pheasants gave much 1idle time to non-reaidont hunters.

They, therefore, spent this time 1in hunting ducks and geese end

» -
that because of this tho natural flyways for ducks and gee&o wi*® f
subject to excessive hunting and possible destruction. Tho

Court, therefore stated;

Wo conclude, tnoreforo, that non»r«»idents

constitute a peculiar source of «t which
tho statute in aimed. y"
Thus, 1if tho interstate flow of non-roAldent hunltra co*Ul i

|
thwarted in South/ bnkotn, the interstate fln* of b>*sr
< - i X
chii similar!7 be Jiml I*d in Alank-. * \
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Horoovor, plaintiffs do not hav# ztnxulv?, *.0 .-sS:*

iIssue that interstate ccmmorco ia being unlawful? rsstrio —<sd.

Plaintiffs are not representing a class of non-nsiboht _virr

Tileston v. Ullrnnn, 31$ U.S. hU (19U3) -

%* that case t::0

tiff, a physician, sought to havo a Connecticut statute nrcrt-

ing tho use of drug3 or instruments to prevent conception de—

clared unconstitutional. Tho plaintiff,
the statuto infringed the constitutional

The court 3tatod:

a doctor, alleged that

rights of his patients

Tho solo constitutional attack upon the
ntatuton undor tho Fourteenth Amencrornt

in confinou to thoir deprivation of life -
obviously not appellants* but his patients”.
There in no allegation that nopalianVs

life Is in danger. Hi3 patients are r.ot
parties to this proceeding "-nu there 1is no
bnsifi on which vie can say that he has
standing to secure an adjudication of hi3
patients® constitutional right to
which they do not assert in their own behalf.

(318 U.S. at page 1*6)

life,

Tho same may be said of this case. IT a constitutional righ> s;

non-residents undor tho commerce clause

is violated, then ~ic

non-residents must assort this right. This t.iey havo not -ic.vs.

Plaintiffs cannot do it for auch non-roaldents.

ITT.
CONCLUSION

On tho basis of tho foregoing,

it

is urged that tain

Court ontor summary judgment in favor of defendants and tr.ot

plaintlff3 take nothing by this action.

DATED at Anchorage, Alaska, this ?Uth day of October,

1 1969.

Hoopoetfally submitted,

0. KENT EDWARDS

Attorney Conors!

_ *
1

/7]
Ry. Ao 4N .

Charion 3. Cm ms teft"-
Assislant Attorney i r=1






0%

io

Y

»7

;/,U"
li
il

‘Ml

23
24

25

AS 16.05.707 provides as follows:

"dcno-rozldcr.t hunting et s
accomoanicd by guides. (
for a non-resident to ha...:
brovm bear, grizzly bear, . hear or

sheep in this state, unless personally r.z: .-

panied by a person who is licensed a

guide, registered guide or assistant , J
by the department, or who 1is personally

panled by a resident Alaskan over 19 y .ars of

age, who 1is tho spouse of or Is related / s..:

within and including tho second degree cf

kindred."

The Department of T>Msh and Game of the State of
under Authority of AS i6.5G6.6j"D) has the duty cf aac ]
cedural and substantive regulations under the Admins ;r -.\wW?
Proceaure Act (AS NN.o2) required or reasonably neces /
for i1ts administration.

In February, 1969, tho Department, as authorise®;. sc.VA
gated certain regulations directed to the gui ~or - "
of bear or grizzly bears by registered guides. These |

are as follows:

A*j (% ALAKA -
COUNT
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"87.060. Quid i for T. or Grl -] .

No Master or* registered guide may take, ;
in taking, participate In or assist in N
for more than four (i) brown or grisuly

during such regulatory year, not more than cv:o

(2) of which may be taken in Unit <)."

"87.065. Licenses nnd tars repaired. (A}
Before guiding for brown and or

each master or registered guide must procure
non-transferable bear harvest control ta

(3) Bear harvest control tags will be issues
sens of three (3). Not more than four °'>)
sets of harvest control tags will be issues us
a master or registered guide. (C) These tags
must be attached by the Master or registered
guide, one to the skull, and one to the skin,
and one to the carcass prior to moving the hide

or skull ten feet from, the carcass. k-—"F rvf.

tags attached to the skull and to the skin skull

remain attached until the skin iIs sealed and the

skull examined ana sealed by the Department of

Fish & Game representative."”

The Plaintiffs have challenged the regulations

on four constitutional grounds, namely:

Or AIA™IA
COUNI

hil. .
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.5 nv_o.atlon or Article F Section 10 cf too Co. I<
i uv .rict oi Arslcj.0 ~ owOwilLca -15 ci. one

- vewan 1y aww B TRAING
4. kogulnticn Oy.0CO ia co vague, uncdear #x. . ... -

to vari R e Sak I R Ty
~+w « tho duo process of law and equal prot.o:Pen
wHrer A e sl VA $4W \J ‘Jet») wRBKI<4a0 0 i1 0 4  1it1(0 V| da4/v. -
wev ot e EE T i weahia BT e B

GF VT VoL \ginEy ™8 belitpRal ¢ .

3. duo;; regulation:;, when considered 1a light cf
2O fep GF 0% AT 05 0 E et - s e Ay mprs e e
favor of certain residents of tho ftate of Alaska and arelac
TPB PLO. v fFan MM SRLILE o7 U La o S=iber, i -
li;ua aro a uor*ial of the due proecco cf lav; ar.d tho equal
i«ccodon Oi UiC NliwAu cl«iUo0>3 ol e.u Ooc».ytxoVioj.on 0. C m _ .

ftatea ana the ftute of Alaska. P

faid rof*ulotions arc in violation of the cca.v.orcj elaua”

oi tho vonSwxi#ut-*-0i* oi the laltlooafca (Artacao 1 » >C " C <je

Since a substantial harden 1s placed on the Movement 1in isoo:.vtati
o ) ) mVp W
coir.ir.ercc of non-resident brown or r-riszly boar hunters: ar...

thus results In infringement of the power of the Cor.cross of

the United States to re,;ulate comieoree among the several stateg,

y -

»IA11 O’ ALASKA
COURT



201

.#* Abarney General has dofenced eacn 7”7,

T Ol A or, M. - o
i * juj 70 ci»  IPWO*Ivika» TuC N atl jDijvi-.
sa w0 TG JUUITTTN T e W D00 KMo T o 3Ll Rk ..Laij
* >»:.state aad resultlny reyu
*he partioa have cited r.uoi o al> v :hei
1 theories, although not no ... fa
ar upholding as a mattor ox* lavw/ aiflc
1"aicin,; each {"round separat._ ,0 Court f
1. Tirrvalr-ant of coi. . m R Vo'i N «
vty T S AT e Wl AR, TIeem N, FENe T
|
»/. u,y 4 ...aX .iiro »\* of...d*xun ol > |
i-al _Py,a«.aopw.urd i ,w 2. o0 _ad0, Gr jv
the prohibition ia not absolute. Wi 7w, Wy FIMA AT
with mathematical precision, ;u;..a minds and cor.uisions N
an they are. At times, valid ;.tate or federal 1interest ¥
prevail to avert a.result worse than the damage -cause-:, sy
&
absolute following of the prohibition. Safeguarding the vi" .If1;
interest of the people of a state, or the nation must ron...

purasr.our.t. In Homo build!ny 1 hoan Associations vs -

2§z UC 39& (193*0, the Supreme Court of the United States

interfere with the enforcement of contracts, consicierin.:

depressed economic status ~f the nation, and although the coatra®i

in existance were not rendered void, their enforcement was

substantially 1impaired.

STATE OF ALASKA
COURT
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Jm i be restricted to honor contracts, v/hare in so do-"...
> >
r-k % n vital natural resource would result, or the rere
vital industrial interest, health or v:...
£ 1
B = ot pe endangered. The objection to the statu; mman
[
latic = here attacked on the grounds of impairment of con*.

.ot well taken. Tho people of the State cf Alaska hat
.ateivst in the game within the State, and®"the tfiring of
.. be regulated by proper exercise of reason .Mu an
n :c-it;;ary legislation to prevent an;/ abuse of its taking
n.nihto extinction.
x+ Vague or Arh,k"nom"i n~ul:" alrne. Tho flaiatl
eonVend that Oy.Ctl0 Indicates that each master or regisse.
is limited to four hunts, whether any of tho hunts are uvu
hi the taking of game. The Defendants contend that a
" 07,Cup providing for bear harvest control tags clan.”

itk » " T however, (VeWON vId00 HHM’ 0. Wh- T ToA,

A |
tae issuance of four sets of tags, ho provision is made ;
iSE ) o
' replace misplaced or defaced tag:;, nor any provision made to
31
account for tags. The enforcement of ouch regulations 1is
2?1
in nature, and any statute or regulation so sounding, mu;,s.
Wom order to protect the public in .general, have no interpret..;.,
ST;'?41
&7 other than one specifically stated. The public cannot bu
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t+ informed in these matters if prosecution “might”” follow, bus
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nuot bo intelligently apprised that any violation,
defined, will bo prosecuted. Vague definitions si; 31 as
or participating cannot be easily enforced. Tho a..0 -..t
assistance one guide may f.ive another in the ultimate 1
a bear is toova”uo. Merely the transportation of cue "
another to a camp site might be considered assist!ng 1in

taken. Tho loan of a rifle by one ”> to another could

be considered assisting. In this, r other subsccus.v;
reasons, the regulations are held s ™
3= Drhrival;lon of equal - _.lon cr Dme 2r(

Wintiffs attack A3 16.015J107 as beinJ unconstitutional
in, its application, it discriminates against a class,
residents take "2/5 and non-residents 153;! of "’
black bear. The state defends its right to ri ]
of name, by limiting non-residents to hunts only if accc.
by registered guides. Arguments of both sides do not sw;:
Court in either direction.
The State certainly has a right to limit the take c;
game in the pursuit of reasonable and necessary prcua.jat.
the species. Further, 1in view of the fact that such, gara
a vast and potentially dangerous climactic area, nor.-res..
wandering In such an environment could, because of their 1-aoa~"

of the environment, create problems not only for their cs

safety, but also compel rescue operations that v/culd be ;cssiy

)
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are interoreted, it iIs net tho non-resident Ne=, _..
SN
neither party argaoc this facet

Yy Maci uYoTTee by the .-natter da .-.cot.

In Summary, and baaed on the reanone given, :.w.
may havo Summary Judgment as limited above. Wty «.a.m

Motion for Summary Judgment 1is hereby denied.

DATED at Anchorage, Alaska, this N j.
» -

i# -

Boyko

Attorney General
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! "THE SUPREME COUP.T OP THE STATE OF ALASKA

?MENT OF FISH & GAME
ITE OF ALASKA, et al.,

Petitioners,

V.

OpPi1HT

eLL and MORRIS
individual].;/ and or [No. 536 - November
all others similarly

Respondents.

Rev lew/ from the Superior Court of the State of
Alaska, Third Judicial District, Anchorage,
C. J. Occhipinti, Judge.

Appearances: Charles K. Cranston, Assistant
Attorney General, and G. Kent Edwards,
Attorney General, for Petitioners. Edgar
Paul Boyko of Boyko & Walton, Anchorage, for

Respondents.

Before: Dimond, Rabinowits, Bone.v, and Connor,
Justices. TNesbett, Chief Justice, not
participating]

RABINOWITZ, Justice.

Respondents Pinnell and Tolifson commenced a superior
Lor for declaratory judgment 1in which they sought a
>n that certain regulations of the Alaska Board of Fish

fere invalid. The first of these regulations provided



Nc master or registered guide may

xlkt% 1rfat In takiInr, particlprate
. - "t LIn _guininit for mUre trhln
6“w'i.) br Or 'rJrJy bear-durlnr

@ regulatciry year, not more than
two -1 of vihich may be taken In Unit.

regulat

(a) BeTore guiding for brown and

(bl hear tarvo %t qw1r<)tar
be 1s;,- 1ed in sets of r.rv.e (>
mure than four- (¢}) sets cf harvo:
controit tar.s will be Issued to ;i aster
Cr registereu guide.

(c) These tars muni; se attached by
the master* or regl!ritered guide, cne to
the skull, one to the skin and one to
the carcass prior to i;,ov;nr the n; ie
or eku.il ten feet from the ".eare."tm-

(d) Thone tags attached to the skull

and to the skin shall remain attached

until the skin is sealed and the skull

examined and sealed by the i1Jegurtmonl of

Fish and Came representative.“

In conjunction with their declaratory Judgment action.
respondents moved for, and viere granted, a preliminary in.)unc-
ticn, under the terms of this preliminary in.)unctlon, petitione

viere

5 Alaska Acini. Code P 87.060.

5 Alaska Adm. Code § s7.065



enJC|r od fren enforc
c

*oo *.. L T‘a . <( ./\. ft .I')'l__*’\ v
the '&mclnr cf Drown Or «<»  E*»r
Bm 14T the ubcve-ntimed ;re:;? enucr.ts ]

anti ail other members of their class
who are actinj* pursuant to j valic one
bind ir.r. contract made and entered into
prior to the effective dates of rwil"J
regulations.

The Department of-Fish and Game . ) i A F ] A
review and -iSKeci thin court to stay *: W e
linlnary injunction pending deterr.it.
department®s petition for review, S e«
ued the stay sought by petitioners. V«¢ new r.rant rr.7irw.

dy has leu us to the conclusion that the surericr -.—r*5.
liir.Inary injunction reflects u departure so rdrnifitt

e0zn the accepted and usual course cf Judicial proceecir.rs

to call for this court ™ power cf supervision and r- s .
J
Huprene (¢x. H. i"1(a) provides In pnrt that:
An anrrieved party nay petition this : urt & * cw
of any urde * or decision of the superi or rt, &

otherwise appealable undor Fule t, in r.w *ctlcn
proceed!nr, civil or criminal, as foalows:

(a) From 1ij terlocutory orders rrantinr, cvntir.s
r.edl fyinn, refusing or dissolving in junctions or
refusing to dissolve or modify injunct! r.s.

V.:
Du; reme .t w= fyrther provides enae- "V
A review shall net he a matter of rirnt, butf
granted only . . . -1y where the surerlor s =W Mdlg oY
far departed fro-" the uccerte: are usual o

ju ! cial proceed !'nrs, cr so far sancti cr.C'S -u :th a
departure by an inferior court or admi r.lAitrat i*e
trlbunal, as to call for thin court™ rower cfes-rmr-

vision and review.



The superior court®"s non—rompllance v:l th tv/c
controlling rules cf civil procedure has caused us to charac—
terise its issuance of the preliminary injunction as a
departure from accepted and usual judicial procedures. of
paramount importance here are Rules 52(a) and 65(d), Rules of
Civil Procedure. Civil Rule 52(a) establishes that:

In all actions tried upon the facts

without a jury or with an advisory jury

. the court shall find the facts

specially and state separately its

conclusions cf law thereon and direct

the entry of the appropriate judgment;

and i1n 1-rantinr or refusing inter-

loculOry injunct lon::z the court shall

S1 larly set forth tho fJnd!nrs of

fact, and cone lus 1ontt, of law which

cons 11luta the rrour!IS OF 1t a.t, lift

(ernphas!.: added)

Also pertinent 1Is tiiut portion of CI:

ires that

iSvery order nranting an injunction

and every restra.lning order® shall sot
forth the reasons for Its issuance

The superior court did not make and enter any f
of fact and conclusions of law concerning the preliminary
tion which it issued. Study of the superior court®"s ord<
preliminary 1injunction reveals that it does not comport e
requirement of Civil Rule 65(d). We have thus concluded
preliminary 1injunction was entered 1in. contravention bot)
b5(d)'s requirement that the reasons for the issuance o
preliminary injunction be disclosed and rule 52(a)'s re

that findings of fact and conclusions of law, which art



"the grounds"™ for the Issuance of the preliminary injunction,
A

be filed.
Civil Rule 65(d)"s requirement that the order granting

an injunction set forth rea3on3 for it3 issuance applied to

y
every type of preliminary 1injunction. There are no exceptions.

Under the narallel provisions of the federal rules of civil
procedure, judicial precedent has established that Civil Rule
65(d) should be scrupulously observed, and that a material

departure from the rule®s requirement may warrant vacation or

if

The trial court®"s non-adherence to these rules of
civilprocedure resulted in the following line of argument which
was made before this court by counsel for respondents:

As to Paragraph =», the petitioners are 1In no position
to make assertions as to what the court did or did net
give consideration to. Although by virtue of the order
granting the preliminary injunction, it appears that
the court granted such injunct! n_on the ground that

trie challenged regulations are . /[, llid as being viola—
tion:; of the Constitutional prt lions against
impairment of obligations of c. . -cr,.,; however, the

other constitutional grounds cf c. .(.Hanging the subject
regulations as raised by the plaintiffs in their veri—
fied complaint were duly argued by counsel at the
hearing of the motion for preliminary 1injunction, and
i.t cannot now be said that the lower court rested 1its
order upon the Impairment of obligations of contracts
argument alone.

5}
Mayflower Industries v. Thor Corp., 183 P.2d 800 (2d
Cir. 1950).



hAjify.i

0
reversal. hike conclusions have b<en reached regarding

necessity of compliance with Rule 52(a), Federal SnUes oi
uivil cedure. In Kavo v. lake land MHirhlands canning
7
Company , Inc., the United Ctates Supreme Court saldl:
It 1s of the highest Importance? to

a proper review of the action of a

court in granting orl refusing a Pre—

liminary injunction that there should

be a falr corr.p].iatioe ui th Rule 52 (a)

mof the Rules of Civil Procedure.

In light of the foregoirig, vie hold that tho supe:
court®s order granting prelimi nary injunction was rrooedurt
defective. Ctrict compliance with the provisions of Civil
Rules 52(a) and 65(d) 1is required, particularly In tho oi.r-
cu:;",stances Vv? the trial court is enjoining the en for cent*
of an admir."s ; ative regulation or statute. Without such

compliance "a court is not in a position to meaningfully

¢ v. Ct. Louis-Can Franc:inno Ry. Co., 27"

568, Ho1, 1219, 1222 (1%7); Shannon v. Retail Clc
Intersat *ctive Ass "n, 1 F.2d 9{3 595 é?th Cir.. _;
7 J. Mo >L I"ractlce 69-11, at 1 65-66 (Zd ed. 1961

\ 310, 316, 8 L. lid. 77, 779 (19*10)
(footnote



?;:ercise its review Jurisdiction.

The preliminary injunction entecc

8

Normally we would remand the matter 1in order to
rd the trial court the opportunity to comply with Civil Ruler.

) and Gh(d). We have not ordered such a remand in the case
ir because of the fact that a hearing has been held upon
indents * motion for a permanent Injunction. Further, we have

informed that a decision on the merits of tho permanent
iction is anticipated In the very near future.
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TO: r

FROM:

Dave Hardy DATE: March 5, 1979

cane Diviston FIEND: A _66.253-79
Homer - Alaska 99603 TELEPHONE NO:

AVRUM M. GROSS SUBJECT. Position Paper Review e
ATTORNEY GENERAL Alien Non-Guided Hunts

By:
Sarah Elizabeth Fussner
Assistant Attorney General

You have N T"isted the Department of Law to review
the 1ssue paper aucac...to your December 12, 1978 memorandum
to Wilson Condon, Deputy Attorney General, regarding alien
hunters. Specifically, your questions are:

vQuestion Wo." 1. **What actions must a person perform before~~_
he can oe successfulTy prosecutedJzdor guiding-without a license?'l
rSummary Answer: To "be guilty of guiding without a license *
a person must aid or "attempt to aid another person, personally
or through an assistant, to hunt, pursue, capture or iIn any

way disturb any species of game when done for monetary or
material compensation.

To be guilty of transporting without a license a
person must convey another person for the primary purpose of
hunting big game or removing parts of big game taken, when the
price charged for the service reflects more than the normal
operating cost of the transportation.

Analysis. A. It is unlawful to guide without a license
pursuant to AS 08.54.210(3)1 Prosecution for failure to
have a current guide license or transporter license when
engaging In certain activities is based upon AS 08.54.210(3):

It is unlawful for a person to guide

or transport as defined in this cnapter
without being licensed under this
chapter and without having the license
in his actual possession; however, for
purposes.of transporting by air, 1iIn
the* case of a corporation, company,
partnership or other business entity,
the license-, may remain at the principal
place of the business entity;
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[Emphasis added.] The definitions of "guide" and "transport"
are critical to any prosecution for guiding or transporting
without being licensed. The key.language in the definition
of "guiding"” 1s "assisting another to take game."

B. Guiding 1s aiding.another to take game for
compensation. Attached i1s a copy of a memorandum from Tom
Meacham, Assistant Attorney General, to William Bellingar,
Guide Investigator, dated September 26, 1977, which gives a
general interpretation of the definition of "guiding". I
attach the memorandum for your reference.

The statutory definition of "guiding"” i1s found 1in
AS 08.54.204(2), which states:

"Guide™, "guides™ or "guiding"™ means
assisting another person to take game

with the intent of receiving monetary

or material remuneration for the services,
by accompanying and directing that person
personally or through a licensed assistant
guide for the duration of a hunt, and not
solely for the purpose of providing trans—
portation services;

The language used in that definition is given further
legislative definition as well as regulatory interpretation
as discussed below.

The primary concept of the definition of "guide"”
iIs assisting another person to take for compensation. The
term "take"™ 1s defined by the legislature in AS 16.05.940(18)
which provides: -

"Take™ means taking, pursuing hunting,
fishing, trapping, or in any manner
disturbing, capturing, or killing or
attempting to take, pursue, hunt, fish,
trap, or in any manner capture or kill
fish or.ga-*e;

The term "take"™ 1is thus given a very broad meaning by the
legislature, and apparently encompasses ahy intentional
invasion of the habitat and peace of an animal, not limited
to big game animals ("in any manner disturb... fish or
game") .

Although the term "take™ 1is not defined in title
8, ch 54, (the title that covers licensing guides), it 1is
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arguable that the definition of "take" provided in the Fish
and Game Code, title 16, ch 5, applies to, or is to be given
great weight .in construing, the concept of "take"™ used 1in
the guide licensing statutes and regulations. This is
particularly true since there i1s no conflicting definition
of "take"™ i1n the guiding laws or regulations (see, 1in
contrast, the distinctly different definition of "resident”
that appears in the Fish and Game Code and in the guide
licensing "title).

The term "take™ can be given different emphasis
depending on the context of the law. For example, the term
"take" when used in a bag limit definition (cf. 5. AAC 81.310-

a hunter must "take".in accordance with bag limits) 1is

likely to be construed b} a court to mean actually killing,

not merely hunting or pursuing. The need for this construction
IS obvious when one considers that otherwise a person would

be guilty of "taking" an entire flock of birds merely by

aiming his gun in their direction. United States v. Chew, 111,
540 F.2d 759 (4th Cir. 1976). In Chew, a hunterwas convicted
of exceeding the bag limit on doves; the appellate court upheld
the conviction but in so doing held that the definition of "take"
(which was similar to Alaska®s) was overly broad when read
literally but could be reasonably construed when applied to
someone who actually killed too many birds.

Putting together the definition of "take"™ with
that cf "guiding™ the functions of guiding would appear to
extend not only to the act of shooting or killing a game
animal, but also to any activities associated with tracking
or disturbing game for hire or attempting to do so while in
the field.

C Guiding 1is not limited to big gams. "Guiding"

refers to géme, not just big game. "Game" is defined in
AS 16.05.940(9) to mean:

any species of bird or mannal, 1ncluding
a feral domestic animal, found or introduced
in the state, except domestic birds and mammals.

The Board of Game has classified game as big game, fur
animals, small game and unclassified game. 5 AAC 90.020.
Thus, guiding activities include assisting in taking all game
species for remuneration, although AS 16.05.407 only requires
a nonresident hunter to be accompanied by a guide for hunting,
pursuing or taking brown bear, grizzly bear, polar bear o"
sheep.
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In summary, the statutory elements of "guiding"
for purposes of criminal prosecution are: aiding or attempt—
ing to aid another person, either personally or through an
assistant, to hunt, capture, pursue, or in any way disturb

any species of game when done for compensation, either for
money or goods.

D. Guiding for purposes of guide licensing
encompasses additional, activities.other than assisting in
the take in the fields The concept of "guiding", for pur—
poses of licensing and regulating the profession goes beyond
the act of aiding another to "take" game for hire.. Reading
the guide statutes as a whole, the meaning of guiding 1is
e:cpanded to include additional, responsibilities. 12 AAC
33.070 "Responsibility of Guide to his Client” provides that
a guide must insure that his client has proper licenses and
tags, that he take every reasonable measure to insure the
safety and comfort of his clients, and that he have adequate
first aid, food, shelter and transportation for his clients.
Also 12 AAC 38.180 "Guiding Ethics"™ lists activities that
are not condoned by the guide profession, including misrep—
resenting accommodations and rates, not cooperating with
peace officers, making guarantees of success, failing to
maintain an adequate camp and facilities, etc. Arguably,
all of these activities, though they may not necessarily
occur while in the field and hunting, must relate to a
"contract hunt", 1i1.e. a hunt for hire.

t Putting all the above statutes and regulations \
together, it appears that a guide, 1in his professional \
capacity, performs many functions that go beyond the act of j
"guiding", 1i.e. hunting or attempting to direct a client to

game . A guide is acting in his professional capacity when

he writes letters describing his services, rates and accom- (
modations. Similarly he acts 1in his professional capacity \
when he prepares the trophies, antlers, horns, etc. taken by ¢
his clients. Also a guide acts in his professional capacity I
when he insures that all meat of trophies are taken and \
salvaged in accordance with state law. A guide 1is not, J

however, legally "guiding” after the hunt 1is over (i.e.

after game 1is killed), but he is still performing profes—
sional services encompassed by the broad licensing powers of
the Guide Board -- he could be subject to civil disciplinary?
actions, not criminal prosecution.

In summary, when a guide performs any of the
above-described activities associated with the professional
guide, he 1is subject to disciplinary action against his
professional license, but 1is not subject to criminal prose—
cution unless he violates a state fish and game or regulation,
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fails to have a current hunting and fishing license, fTails
to report a violation by his client, or hires more than
three assistants. AS 08.54,2a.0.

E. It is unlawful to transport withec.t trans—
porter license. Transporter licenses are required pursuant
to AS 08.54.142 and .144. “"Transnort” is defined in AS 08.-
54.210(5):

"[Transporting” or the ™ctivity of
transporting™ means conveying a person

by any lawful_means to an area for
remuneration or material benefit 1in
excess.of normal operating costs, when

the primary purpose of the person being
conveyed is the taking of big game and

the associated removing of big game meat
and parts of big game after big game has
been taken; big game as used In this para—
graph means game which, i1f taken by a non-—
resident, would require a big game tag.

[Emphasis added.] The key concepts in this definition are
(1) the person transporting 1is charging more than the tariff
rate for air taxi flying or more than normal operating

costs; (2) the primary purpose or intent of the person being
trat.sported is to hunt big game; (3) unlike the definition
of "guiding"™, transporting i1s limited to big game.

Big game is defined in 5 AAC 90.020(3) to include:

[B]lac.k bear, brown and grizzly bear,
polar bear, bison, caribou, Sitka
blacktail deer, elk, mountain goat,
moose, musk oxen, mountain or Dali
sheep, woJf and wolverine.

The definition of "transporting”™ further limits big game to
those species for which a nonresident must have a tag. This

refers to AS 16.05.340(9) "License and tag fees"™ which
provides:

A nonresident may not take a big game
animal without previously purchasing a
numbered, nontransferable, appropriate
tag, iIssued to him as provided in (16)
of this subsection.

The tags listed in AS 16.05.340(16) include black bear,
brown or grizzly bear, polar bear, bison, caribou, deer,
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elk, goat, moose, sheep, walrus, wolf and wolverine. The
one species that does not appear both in 5 AAC 90.020(3) and
AS 16.05.340(a) 1is musk, oxen, which is.hunted by permit only
and tags are provided i1f a season is open. AS 16.05.350.

In summary, those activities for which a person
must hold a current transporter license include:

[T]Jo convey a person for the primary
purpose of hunting big game.or to
remove the parts of big game.taken,
when the price charged for the service
reflects more than the normal operating
cost of the transportation.

F. Example of guiding without a license. A
person who performs the above actions relating to trans—
porting or guiding as i1t is defined .for criminal, cases
without a license could be prosecuted under AS 08.54.210.
"By this analysis, an alien, for example, who offers a
ipackage hunt for Swedes or Germans for moose in Alaska and
leither personally or through an assistant, aids the hunters
"to take the game, and who charges for the service more than
the normal operating costs of transportation to the field,
tis guilty of guiding and transporting without a license.

Question No. 2. |If the state chose to pass legislation
setting different tag fees and guide requirements for aliens
as opposed to non-resident U.S. citizens, what court tests”
would 1t have to pass™ How should the legislation be drafted
so as to maximize the possibility of surviving .judicial review

Summary Answer: A state law that discriminated against aliens
by charging them a higher hunting license fee would be subject
to strict judicial scrutiny and would have to be the least
drastic means of furthering a compelling state interest.

Analysis of this rather complex question requires several
steps: (1) Who 1is an "alien"? (2) What is the basis for
classifying aliens differently from U.S. citizens? (3) What
state iInterest is protected?

A. Aliens defined. An alien Fs defined generally
as a citizen or subject of a foreign state or a foreign
government (see Black"s Law Dictionary, at 95 and DeCano v.
State, 110 F7TT3 £7/ (Wash. 1941)). Tne Board of Fisneries
defines "alien" in 5 AAC 39.975 as:
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[A] person who 1s not a citizen of the
United States, and who does not have a
petition for naturalization pending
before the district court.

An alien may be a resident alien or a non-resident alien,
and may live legally in the United States even chough he rs
not naturalized. Aliens living within the United States are
granted certain protections (to make contracts, sue and be
sued, be protected by law enforcement, etc.) and as a result
they owe a temporary and local allegiance to the country 1in
which they reside.

B. Basis of Challenge to Laws that Discriminate
Against "Aliens. whether a law that discriminates against an
alien will withstand constitutional scrutiny may depend on
whether the alien is: (l) an ali_ennot lawfully 1in the
state; (2) anon-resident alien; or (3) a resident alien.

Probably a law prohibiting an alien not lawfully
in the U.S. from taking fish and game would be upheld under
a state®"s police powers. (See, e.g., AS 16.05.905, prohibit—
ing aliens not lawfully admitted” to the U.S. from engaging
in commercial fishing or taking marine mammals in territorial
waters.)

- Laws or regulations that discriminate against a
non-resident alien, a non-resident citizen, or a resident
alien, are subject to attack, under:

(1) Article IV 8 2 of theU.S. Consti—
tution - privileges and immunities;

(2) 14th Amendment of the U.S. Consti-—
tution - equal protection;

(3 Article I 88 of the U.S. Consti—
tution - commerce clause; or

(4) Article VI, U.S. Constitution -
supremacy clause.

Analysis of the constitutionality of the law or regulation
depends on which constitutional challenge 1is raised.

(@)) Privileges and Immunities. A law or regula—
tion aimed directly at aliens could not be overturned under
the privileges and immunities clause, because that clause
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protects only citizens. Similarly, a law that discriminated
against non-resident American citizens by restricting or
prohibiting them from sport hunting might arguably withstand
a privileges and immunities challenge on the grounds that
sport hunting, unlike commercial fishing, is not a right of
citizenship to be protected, but i1s merely a privilege.

The test applied by the U.S. Supreme Court to
determine whether a law discriminates against non—
residents violates the r/j.-vileges and immunities clause was
set out in Toomer v,".Witsell, 334 U.S. 385 (1948). The
court there struck down, a South Carolina shrimp "fishing law
that charged non-residents one hundred times the resident
license fee for shrimping in its three-mile coastal waters.
The court distinguished i1ts earlier decision,.McCready v.
Virginia, 94 U.S. 391 (1876), (which had upheld a law
allowing Virginia citizens only to plant oysters in state
tidal waters) on the grounds that McCready involved non-
migratory fish in inland waters and that i1t was based on an
outdated "ownership" theory of fish game. The court then
held that the ability to engage in commercial fishing iIs a
right protected by the privileges and immunities clause, and
that no law may discriminate against non-citizens (of the
state) unless "there 1s something to indicate that non—
citizens constitute a peculiar source of the evil at which
the statute is aimed”., Toomer, supra at 398.

In a subsequent case, the U.S. Supreme Court
addressed a similar privileges and immunities challenge t
a Montana law that charged non-residents a higher hunting
license fee. The court in Baldwin v. State Fish and Game
Commissioner, U.S. 98 S.Ct. 1852 (1978) upheld the
scheme, on the ground that the privileges and Immunities
clause does not encompass recreational sport hunting:

Some distinctions between residents and
non-residents merely reflect the fact
that this 1s a Nation composed of
individual States, and are permitted;
other distinctions are prohibited
because they hinder the formation, che
- purpose, or the development of a single
union of those states. Only with
respect to those "privileges”™ and
"immunities”™ tearing upon the vitality
of the Nation as a single entity must
the State treat all citizens, resident
and non-resident, equally.... Equality
in access to Montana elk is not basic
to the maintenance or well-being of the
Union. U.S. cjJ 98 S.Ct. at 1861-62.
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Thus the initial test for a privileges and immunities
challenge i1s whether the law affects a right to engage in a
livelihood or whether the activity 1is merely recreational
and a sport. IT the latter, a privileges and immunities
challenge will not prevail.

(2) Equal Protection Under 14th Amendment.
State laws that discriminate against aliens or non-residents
must withstand a different test when challenged under the
"equal protection”™ clause of the 14th Amendment.

First, the court must determine whether the class
discriminated against is "inherently suspect” or if the law
affects a "fundamental right."™ |If so, the court will
"strictly scrutinize” the intent and purpose of the law to
establish whether there 1s a "compelling state interest”
that necessitates the law and that the law is the. least
drastic means to further that interest. Dunn v. Blumstein,
405 U.S. 330 (1972). If the classification iIs not "suspect,”
and the right not "fundamental™ the court will restrict its
review of the law to a determination whether the law and the
classification it establishes 1is "rationally related to a
permissible state interest.”

The court in Baldwin, supra, at 1862 concluded
that recreational hunting was not a "fundamental right" (for
purposes of privileges and immunities analysis which protect.”;
a longer list of rights than does the equal protection
clause. (Hicklin v. Orbeck, 565 P.2d 159, 168 n.16 (Alaska
1977), rev"d on other grounds U.S. , 57 L.Ed.2d 397
(1978)). However, the class of alieni ("regardless of
residency) has been held to be a suspect class for state
laws, though not federal laws. Mathews”7.~DTaz, 426 U.S. 67
(1976), Sugarman v. Dougall, 413 U.S. 63?7 (1973) (civil
service); Takahashi v. Fish and Game Commission, 334 U.S.
410 (1948) (commercial fishing); Frovlov v. DeTo, 383 N.Y.S.
2d 470 (N.Y. 1976) (hunting license). Thus, m order to
uphold a law that discriminated between resident citizens
and resident aliens, the state would have to show that
distinguishing the class of aliens was necessary to further
a compelling state interest.. Frovlov, supra, at 472;
Takahashi, supra at 416-17. A classTfication based solely
on alienage must thus correspond to the class from which an
"evil" 1s to be feared. Patsone v. Commonwealth of Penn—
sylvania, 232 U.S. 138 (1914) (upholding a state law pro—
hibiting aliens from killing game for sport and to that end
making possession of shotguns by aliens unlawful).
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It may thus be more difficult to demonstrate that
a law directed at aliens only 1is directed at the primary

source of the problem. The court in Takahashi, .supra at 419
held:

The protection of this section I8 U.S.C,
841 relating to rights of all persons
under U.S. Jurisdiction] has been held

to extend to aliens as well as to citizens.
Consequently the section and the Fourteenth
Amendment on which it rests 1in part protect
"all persons"™ against state legislation
bearing unequally upon them either because
of alienage or color.... The Fourteenth
Amendment and the laws adopted under its
authority thus embody a general policy

that all persons lawfully in this country
shall abide "in any state™ on an equality
of legal privileges with all citizens under
non-discriminatory laws. [Footnotes
omitted.]

The court concluded that -the>power of a.state to apply its
laws exclusively to alien inhabitants is "confined.within
narrow limits." Takahashi, supra at 420.

Applying this language to an Alaska law that would
bar aliens from hunting, or otherwise restrict their ability
to engage in sport hunting, i1ts validity would depend in
part on whether the privilege of sport hunting is encompassed
by the privileges citizens can also enjoy. Arguably, sport
hunting i1s not such a privilege enjoyed by all citizens,
but 1s a special privilege that may be restricted to state
citizens 1in order to protect the resource. In Patsone v.
Pennsylvania, 232 U.S. 138 (1914) (cited in Takahashi™
supra at 410) theSupreme Court sustained, against Fourteenth
Amendment due process andequal protection challenges, a
state law barring aliens from hunting wild game .in the
interest of conserving game for citizens of the state. The
distinction between the Patsone and Takahashi cases
apparently was that in Patsone the court found no conflict—
ing federal law or treaty"] that the privilege of taking
wild game was nota right of citizenship,”™ and a state could

keep game for 1itsown citizens. (Citing Geer v. Connecticut,
161°U.S. 519 (1896)).

Takahashi, suggests that to earn a living by fishing is a
right of citizenship, and that:
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To whatever extent the fish in the
three-mile belt off California may be
capable of ownership by California, we
think that "ownership"™ 1s inadequate to
justify California in excluding any or
all aliens who are lawful residents of
the state from making a living by
fishing in the ocean off i1ts shores
"while permitting all others to do so.

Based on the.Takahashi case, 1t appears that a law directed
at non-residents, rather than aliens (whether resident or
non-resident), would be easier to justify.

Earlier analysis used to uphold state laws directed
at non-residents (citizen or alien) relied on the theory of
"state ownership™ of fish and game resources. In re Eberle,
98 F. 295 (7th Cir. 1899) (upholding state law charging non—
residents a much higher hunting license fee); State v.

Tower, 24 A. 898 (Me. 1892) (upholding a state-law forbidding
non-residents from hunting in the state).

H < The "state ownership”™ theory is that, the wild game
(and fish) :in a state i1s the property of -the state under its
sovereign ownership.™ Patsone v. Pennsylvania, 232 U.S. 138
(1914) (no resident aliens may Hunt deer) McCready v.
Virginia, 94 U.S. 391 (1877) (state title to oysters 1in tide
waters). This analysis has, 1In recent years, been severely
eroded, although not overruled. Fish that migrate have been
deemed not the state®"s property, Toomer v, Witsell, 334 U.S.
385 (1948) and state laws prohibiting aliens from commercial
fishing iIn territorial waters, when the aliens held a federal
gear licence, have been stricken. Douglas v. Seacoast
Products, Inc., 431 U.S. 265 (1977)"! Although the ownership
theory has been deemed "but a fiction,”™ Toomer v.. Witsell,
334 U.S. 385, 402 (1948), and a "slender reed," Missouri
v. Holland, 252 U.S. 416, (1920), nevertheless 1t has not
He in overruled.

Courts today have, however, tended to replace
"ownership" concepts with the principle that under a state’s
police powers, tht state i1s trustee of the fish and game
vrithin 1ts borders and may take reasonable measures to
protect and manage it. Baldwin, supra at 1864 (Burger
concur.); State v. Kemp, 44 N.W.2d 214 (S.D. 1950), dism"d
340 U.S. 9H3 (T951) (U.S. S.Ct, dism"d for want of "sub-—
stantial federal question™ a South Dakota law excluding
non-resident from hunting migratory waterfowl.)
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Alaska®s supreme court has taken a similar approach
to protection of its natural resources. The court 1in
Hicklin v. Orbeck, 565 P.2d 159 (Alaska 1977) struck, down
the durational (one year) residency requirement for.pipeline
jobs, on the grounds that, under equal protection analysis,
a "fundamental right"™ (travel or migration) was infringed
upon and the law must be strictly scrutinized; however the
court also upheld a non-durational residency provision,
claiming the right to work is not a fundamental .right, and
mtherefore the law must merely "bear a fair and substantial
relation tn a permissible state interest.”™ Hicklin, supra
at 167. luri court relied on McCready-v. Virgrma, 94 U.SI
391 (1877) and the Alaska Constitution Art. VIII 82, that
holds Alaska®s natural resources for the benefit of her
people, to conclude that the natural resources of the state
"belong™ to Alaskans "in a way that, in our federal systenm,

N*Alaska®™s society and economy in general do not."™ Hicklin,
~supra, at 169. The United States Supreme Court reversed the
state decision in Hicklin v. Orbeck, U.S. , b7 L.Ed.2d

397 (1978), however, stating that Alaska®s hire law violates
the privileges and immunities clause because the state failed
to show that .non-residents are "a.peculiar source of the evil"”
and because, the Alaska hire preference does not bear a sub-—
stantial- Felationship to the problem.;» The Supreme Court
further held that the theory of state ownership of its
resources does not remove a law concerning that resource from
the prohibitions of the privileges and immunities clause.

The analysis suggested by the above equal protection
cases, assuming "strict scrutiny” 1is not used, 1is whether
the state can present suffi“ient evidence that the dis-
crimininatory law is justifi*® by problems that class creates.
For example, the court in Balafin, supra found that residents
contributed to the feeding of elk, that non-resident hunting
pressure threatened the resource, and that the law was
supportable on these and similar grounds. In contrast, the
court in Gullaney v. Anderson, 342 U.S. 415 (1952) struck
down a territorial fishing law that reqrured aliens and non—
residents to pay higher fishing license fees; the court found
no evidence that the higher fee represented actual compensa—
tion to the state for a higher enforcement burden, but did
not rule out the possibility that this could be a legitimate
basis for discrimination. Thus the "rational basis"™ for the
law was not established, and it failed constitutional scrutiny

(3) Supremacy Clause: Art. VI 82. Constitutional
challenges to discriminatory state laws based on the supremacy
clause fall into two categories: first, laws directed at
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aliens that conflict with rights granted to aliens under
federal laws or treatiessecond, state laws that impinge
upon a federally granted license or privilege.. Both types
of cases receive the analysis discussed jJy the.court in
Takahashi, .supra: no law that conflicts with a treaty, or
with a particular federal right or privilege, will survive
U.S. Supreme Court scrutiny. Federal legislation pre-empts
state law in fields that have been traditionally occupied by
the states only where there is a manifest intent of Congress.
This has been held.to include federal vessel licenses to
engage in fisheries. Douglas,v. Seacoast Products, Inc, 524
ed.2d 204. See also, Kleppe v. New Mexico, 426 U.S. 52*9
(1976) which struck down a state wild burro law that "con—
flicted” with a federal law protecting the animals on. federal
lands.

Assuming there is no overriding federal law
involved, a state could pass a discriminatory law if it is
based on, and rationally related to, a valid state interest.
Since the Baldwin court has concluded that sport hunting 1is
not a fundamental right of citizenship, a sport hunting law
aimed at restricting non-residents or aliens would probably
survive a challenge under the supremacy clause.

4 Commerce Clause; Art. 138 . A state

that restricted access by non-residents or aliens to a
resource and thereby detrimentally affected interstate
commerce, could be struck down under the commerce clause.
For example, the court in Douglas v. Seacoast Products, Inc.,

U.S. , b2 L.Ed.2d 304 (1977) Held that Congress had the
power to regulate the taking of fish in state waters where
there was some effect on interstate commerce. The court
struck down a Virginia law that limited the right of non—
residents and aliens to catch fish in territorial waters.

It is unlikely that this analysis would find a
similar sport hunting law invalid, since the Baldwin court
has held sport hunting to be a purely recreational activity,
not a source of livelihood.

Summary. Whether Alaska could pass a constitutionally
supportable law or regulation that restricted the ability of
non-residents or aliens from taking game would depend on
whether the state .uuld gather enough evidence showing the
need to protect this resource and showing that the non-—
residents or aliens were a special threat.

The evidence to look at includes: the higher tax
burden borne by state residents, which taxes support game

law
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management; the likelihood of enforcement problems generated
by aliens or non-residents; the likelihood of non-residents *
or aliens not abiding by, ox being familiar with, state game
laws; dangers to non-residents and aliens unfamiliar with
climate, terrain, wildlil"e hetbius .[see attached article on
point]; the need to limit, the overall take of the species; I
protection of game and conservation purposes.

IT the state simply charges a higher license fee
to non-residents, the evidence to support this will be easy
to supply. IT only aliens are charged a higher fee, -the
burden will be much higher on the state. [The burden of
proof is on the one who challenges the law, of .course, but
once the discrimination is established, the state must
defend the classification.]

A second possibility for legislation would be to
require all aliens to be accompanied by guides. IT directed
only at aliens and not non-resident citizens, it would be
necessary to demonstrate that aliens present a.different
danger to the game (because of language barriers making it
difficult to comprehend rules, training, allegiance to laws,
culture, or other reasons).

The easier-to-justify approach would be to require
all non-residents (aliens or citizens) to be accompanied by
guides. The justification then would rest on: greater
likelihood of violations due to unfamiliarity with laws;
costs of enforcement and "need to have the guide function as
a person responsible for the legality of the hunt; danger to
the non-resident who is not familiar with msmEther, terrain,
and animals, and the likely cost to the state of aiding non—
residents 1in distress.

One problem with the required guide approach 1is
that as the law- (AS 16.05.407) now stands guides are only
required for brown bear, grizzly bear, polar bear and sheep.
This makes 1t difficult to justify a guide requirement based
on safety of the hunter, since i1t does not include goat,
moose and other species that present as great or greater
potential hazards to the hunter, 1in terms of terrain,
weather, etc. Thus AS 16.05.407 would have to be expanded
to include all species.

In State v. Jack, supra, the supreme court 1in
Montana struck down a state Taw requiring guides for non—
residents on national forest, wilderness or game refuge
lands or state game refuges. The basis for the decision was
that because the law did not apply to deer and antelope, it
could not be based on legitimate safety needs, and therefore
had no reasonable connection with the classification.
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In conclusion, although the Supreme Court has
severely eroded a state"s sovereign ownership of game, it

has not ruled out the N stBno.a consTi -
tutionallv sonnd jaw rp.sp.rvinir resident
citizens,. 1In order to draft a supportable resident law or

regulation, the state or state board must demonstrate clearly
that the purpose of the discriminatory law is strictly
related to valid biological interests, essential state
management goals and similar unimpeachable motives and that

the law does not conflict with established federal laws or
treaties.

SEF :In(bwb)

cc: Robert Hinman
Marcus Jensen
Ronald Skoog
Col. Wolstad
Bill Bellingar -
Don Harris
Ron Somerville
John Gissberg
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[A] person who 1is not a citizen of the
United States, and who does not have a
petition for naturalization pending
before the district court.

An alien may be a resident alien or a non-resident alien,
and may live legally in the United States even though he is
not naturalized. Aliens living within the United States are
granted certain protections (to make contracts, sue and be
sued, be protected by law enforcement, etc ) and as a result

they owe a temporary and localallegiance to the country 1in
which they reside.

B. Basis of .Challenge to Laws that; Discriminate
Against Aliens™. Whether a law that discriminates against an
alien will withstand constitutional scrutiny may depend on
whether the alien 1is: (1) an alien not lawfully in the
state; (2) a non-resident alien; or (3) a resident alien.

Probably a law prohibiting an alien not lawfully
in the U.S. from taking fish and game would be upheld under
a state®"s police powers. (See, e.g., AS 16.05.905, prohibit—
ing aliens not lawfully admitted "to the U.S. from engaging
in commercial fishing or taking marine mammals in territorial
waters.)

--,..~.Jlaws or regulations thafdi"scri.minate against"a

no oil n o nftn-roei rimr»f- n-i o 4--? [¢] r.

DI Article 1V 82 of the U.S. Consti-
">] tution - privileges and immunities;

1(2) ” 14th Amendment of the U.S. Consti- i [
b-"Sij tution - equal protection; I W

1 fel N B}
{f); Article 1 &8 of the U.S. Consti-—
f-." tution - commerce clause; or

{ﬂ) Article VI, U.S. Constitution -
~i'J supremacy clause.

Analysis of the constitutionality of the lav; or regulation
depends on which constitutional challenge is raised.

(1) Priavileges and Immunities. A law or regula—
tion aimed dirccFly at aliens could not be overturned under
the privileges and immunities clause, because that clause
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Would require non-residents to have a guide or be guided by a relative for specific
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The above amendments are offerred to clean up the bill in perceived enforcement problem
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Big game species requiring a guide for non-resident aliens should also include black bear
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Large numbers of German, Swedish and Belgium non-resident alien

hunters are being placed in camps in areas such as Prince William Sound,
the Brooks Range and the Alaska Peninsula by booking agents for the
specific purpose of hunting black bear and other species that presently
do not require a guide. This places the unsupervised alien hunter in
habitat of other big game species covered under HB 409. ~Inclusion of
black bear, deer and mountain goats under this bill would be advantageous
to the Division of Fish and Wildlife Protection from an enforcement
standpoint.
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