


IN THE TRIAL COURTS FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
DANDY ,INC./ d/b/ The Hall Closet
ARCTIC RAM CORPORATION, d/* The
Black Market: and PATRICII
SAHATDJIAN and KENNETH J. B1iSS,
d/b/a The Eagle®s Head,
Plaintiffs
VS

MUNICIPALITY OF ANCHORAGE

Defendant

Case No. 3AN-82-686 Civil
ORDER

The parties having filed their respective motions
for summary judgment on the pleadings, and counsel for the
respective parties having presented oral argument before the
court on March 19, 1982, and the court having duly considered
all pleadings on file, arguments of counsel and reviewed the
memoranda®s points and legal authorities submitted by the
respective parties, herein finds as follows:

1. That plaintiffs®™ motion for summary judgment
on the pleadings be and hereby 1is denied.

2. That the defendant®s motion for summary judgment
onh the pleadings requesting that the courtdeclare that the
Anchorage Ordinance No. 81-219, Title 8.20.010-8.20.040 1is con-
stitutional under the laws of the United States and State of
Alaska be and hereby 1is granted, except as to Section 8. 20. 025],

3. That the court finds that Section 8.20.025
unconstitutional on the grounds that it is too vague, overbroad,
lacks the requirement of scienter and is susceptible of giving
undue discretion to the prosecuting authorities 1in determining
whether or not a business has committed a violation of this

section. Therefore, Section 8.20.025 1is hereby stricken in its

entirety with all other sections remaining in full force and effect.

is



The attorney for the Municipality of Anchorage shall

submit an appropriate judgment in conformity with this order

within the next ten days.

DATED: March 22, 1982

ianiel A. Moore, Jr.
Superior Court Judge
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ann \ Submitted by: Chairman of the Assembly

— " Irwm e \ at the request of the Mayor
4 ~ : \Prepared by: Department of Law
n N ' iFor Reading: December 15, 1981

ANCHORAGE, ALASKA
- AO NO. 81- 219

AN ORDINANCE AMENDING TITLE 8 OF THE ANCHORAGE MUNICIPAL CODE BY
THE ADDITION OF A NEW CHAPTER 8.20 RELATING TO DRUG ABUSE AND
PARAPHERNALIA; PROHIBITING THE SALE OF DRUG PARAPHERNALIA OR
POSSESSION WITH INTENT TO SELL DRUG PARAPHERNALIA AND PROVIDING
FOR ENFORCEMENT THEREOF.

THE ANCHORAGE ASSEMBLY ORDAINS:
Section 1. Following are legislative findings of fact
upon which the provisions of this ordinance are in part based:

1. There hasbeen a proliferation of devices within
the Municipality intended and being offerred for
saleto facilitate the ingestion and human con-
sumption of dangerous and controlled substances,
including marijuana, hashish, cocaine and other
illicit drugs? and

2. The said proliferation and distribution of such
items constitutes a public nuisance and a threat,
to the public peace, health, safety, welfare and
property of the residents of Anchorage; and

3. The said proliferation as well as the attendant
legitimization and glamorization of such items
promotes the attraction of 1illegal and dangerous
drug use and 1illegal and dangerous drug use among
adolescent and school age children in the
Municipality; and

4. A legitimate concern of local government 1is to
discourage the use of illegal and dangerous drugs
and of all controlled substances by all persons in
the Municipality, and to protect the public

health, safety and welfare of the 1inhabitants
thereof.

Section 2. Title 8 of the Anchorage Municipal Code 1is
hereby amended by the adoption of a new Chapter 8.20 which

chapter shall read as follows:

EXHIBIT D—AO No. 281-219
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81-219
X
CHAPTER 8.20
DRUG ABUSE AND PARAPHERNALIA
8.20.010 Definitions
8.20.020 <Sdle of Drug Paraphernalia Unlawful
8.20.030 Remedies
8.20.040 Severability
Section 8.20.010. Definitions. As used in this

chapter, the following terms shall have the meanings as
defined herein.

A.

"controlled substance™ means anarcotic drug as
defined in AS 17.10.230(13) and as supplemented by
any regulations adopted under AS 17.10; and a
depressant, hallucinogenic, or stimulant drug as
defined in AS 17.12.150(3) and as supplemented by
any regulations adopted under AS 17.12; and shall
also include marijuana, hashish and cocaine.

"drug paraphernalia™ means all items, equipment,

devices, products and materials of any kind which
are used, or intended for use, 1in planting, propa-
gating, cultivating, growing, harvesting, manufac-
turing, compounding, converting, producing,
processing, preparing, testing, analyzing,
packaging, repackaging, storing, containing, con-
cealing, 1injecting, 1ingesting, 1inhaling, or other-
wise 1introducing 1into the human body a controlled
substance as defined herein. TAua paraphernalia
includes, but is not limited to:

1. Kits used or 1intended for use in planting,
propagating, cultivating, growing or har-
vesting of any species ofplant which is a
controlled substance or from which a
controlledsubstance can be derived;

2. Kits wused or 1intended for use in manufac-
turing, compounding, converting, producing,
processing, or preparing controlled
substances;

3. Isomerization devices used or 1intended for
use 1in 1increasing the potency of any species
of plant which is a controlled substance;



10.

11.

12.

Testing equipment used or intended for use in

identifying or in analyzing the strength,
effectiveness or purity of controlled
substances except for wuse by or under the
direction of law enforcement agencies or
medical research or treatment facilities;

Scales and balances used or intended for use
in weighing or measuring controlled
substances;

Diluents and adulterants, such as quinine
hydrochloride, mannitol, mannite, dextrose
and lactose, used or intended for wuse in
cutting controlled srbstances;

Separation gins and sifters used or intended
for use* in removing twigs and seeds from, or
in otherwise cleaning or refining, marijuana;

Blenders, bowls, containers, spoons and
mixing devices used or intended for wuse in
compounding controlled substances;"

Capsules, balloons, envelopes and other con-
tainers used, intended for use, or designed
for use in packaging small quantities of
controlled substances;

Containers and other objects used or intended
for use 1in storing or concealing controlled
substances;

Hypodermic syringes, needles and other
objects wused or intended for wuse 1in paren-
terally 1injecting controlled substances into
the human body;

Objects used or intended for use in
ingesting, 1inhaling, or otherwise introducing
marijuana, cocaine, hashish, or hashish oil
into the human body, such as:

a. Metal, wooden, acrylic, glass, stone,
plastic, or ceramic pipes with or
without screens, permanent screens,
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b. Water pipes;

C. Carburetion tubes and devices;
d. '‘Smoking and carburetion masks;
e. Roach clips: meaning objects used to

hold burning material, such as a mari-
juana cigarette. that has become too
r?m%lll or too short to be held in the
and;

f. Miniature cocaine spoons, and cocaine
vials?

g. Chamber pipes;

h. Carburetor pipes;

I Electric pipes;

j. Air-driven pipes;

k. Chillums;
1. Bongs;
m Ice pipes or chillers;

In determining whether an object is drug parapher-

nalia, a court or other authority shoul
addition to all other loyioally relevant fac-

in

consider,

tors,. the following:

1.

Statements by themanufacturer, owner or by
anyone incontrol of the oVjeet concerning
its use;

Prior convictions, if any, of an owner, or of
anyone incontrol of the object, under any
state orfederal law relating to any
controlled substance;

The proximity of the object, in time and



4. The proximity of the object to <controlled

substances;
\Y
5. The existence of any residue of controlled

substances on the object;

6. Direct or circumstantial evidence of the
intent of an owner, or of anyone in control
of the object, to delive; it to persons who
hi knows, or should reasonably know, intend
to use the object to facilitate a violation
of AS 17.10 or AS 17.12; the 1innocence of an
owner, or of anyone in control of the object,
as to a direct violation of AS 17.10 or AS
17.12 shall not prevent a finding that the
object is intended for use as drug
paraphernalia;

7. Instructions, oral or written, provided with
the object concerning its use;

8. Descriptive materials accompanying the object
which explain or depict its use;

9. National and local advertising concerning 1its
use;

10. The manner in which the object 1is displayed
for sale;

11. VJh.ther the owner, or anyone 1in control of
the object, 1is a legitimate supplier of Ilike
or related items to the community, such as a

licensed distributor or dealer of tobacco
products;

12- Direct o. circumstantial evidence of the
ratio of sales of the object(s) to the total
sales of the business enterprise;

13. The existence and scope of legitimate wuses
for the object in the community;

14. Expert testimony concerning 1its use.
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C. "sell” or "sale" means the commercial transfer of
ownership, possession or use of drug paraphernalia
in the regular course of a wholesale or retail
business for consideration of
Section 8.20.020. Sale of Drug vilia-_viui
\

It is unlawful for any person to sell, or
possess with intent to sell, drug paraphernalia,
knowii?g that it will be wused to plant, propagate,
cultivate, grow, harvest,- manufacture, compound, con—
vert, produce, process, prepare, test, analyze, pack,
repack, store, contain, conceal, inject, ingest,

"inhale, or otherwise 1introduce 1into the human body a

controlled substance, except as specifically authorized
and permitted under the provisions of AS Title 17 and
by such rules and regulations as are adopted pursuant
thereto.

**

Section 8.20.030m Remedies.

A. person who violates any provision of this chapter
shall be subject to a civil penalty of not less
than $50.00 nor more than $1,000.00 for each
c"fense or injunctive relief to restrain the per—
son from continuing the violation or threat of
violation, or both 1injunctive relief and a civil
penalty. Upon application for injunctive relief
and a finding that a person 1is violating or
thr eatenii.c to violate any provision of this
chapter, the Superior Court shall grant injunctive
relief to restrain the violation.

B. Each day of violation of any provision of this
chapter shall constitute a separate offense.

C. Any item sold or possessed with the intent to sell
ey any person after a court has adjudicated such
an item to constitute drug paraphernalia as
defined by Section 8.20.07 shall be subject to
forfeiture of the said paraphernalia to the
Municipality upon order of the court entered ir.
any injunction proceedings instituted wunder the
authority of this section or in a sep:rate for—
feiture action instituted by the Municipality.



Section 8.20.040. Severability.

If any provision of this chapter or.
application thereof to any person or circumstance

held 1invalid/ the invalidity shall not affect other

provisions or applications of the chapter which can
given effect without the invalid provisions of
chapter are severable.

Section 3. Effective Date. This ordinance shall

become effective /o0& passage f

PASSED AND APPROVED by the < Anchorage Municipal

Assembly, this 12th  flay of January , 1982.

Section S. 20.025._ ~

In a store whose (principle businesses drug paraphernalia, it is
unlawful for minors to purchase items or be on the premises.
Legible signs will be posted on the premises stating th.t no minors
are allowed.



Original sponsors: Martin, Abood,
Adams, et al

! IN THE HOUSE BY THE JUDICIARY COMMITTEE
2 CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 338 (Judiciary)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 TWELFTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act prohibiting access by minors to premises where
.

drug paraphernalia is offered for sale."
8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 11.66 is amended by adding a new section to read:

10 ARTICLE 3. DRUGS AND DRUG PARAPHERNALIA.

il Sec. 11.66.300. MINORS ON PREMISES WHERE DRUG PARAPHERNALIA IS
12 OFFERED FOR SALE. (a) A person under the age of 18 years may not
13 knowingly enter or remain on premises in which drug paraphernalia is
14 sold or offered for sale.

15 (b) An owner, operator, manager, or employee of premises in which
16 drug paraphernalia is sold or offered for sale may not, with criminal
7 negligence, allow a person under the age of 18 years to enter and remain
0s _on the premises TA For purposes of this subsection, a person acts "with
19 ~K]i(vc-riminal negligence" when he fails to perceive that a pers >n under the
20 age of 18 years has entered onto the premises, and the failure to per-
21 ceive constitutes a gross deviation from the standard of care that a
| reasonable person would observe in the situation. /

23 C’<l (c) Failure to comply with the provisions of (a) of this section
24 isV a violation. A person who violates (b) of this section is guilty,
25 upon conviction, of a class A misdemeanor, [punishable by not less than
26 120 consecutive hours imprisonment and, a fine of not less than $500. |
27 (d) In this section, A preex A 'AM4 :

28 (1) "controlled substance” means a narcotic d
2L

in AS 17.10.230(13) or in a regulation adopted under AS 17.10, or a
LA-L 20A -1- CSSSHB 338(Jud)
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depressant, hallucinogenic, or stimulant drug as defined in AS 17.12.-
150(3) or a regulation adopted under AS 17=12;

(2) "drug paraphernalia” means equipment, product
materials of any kind that are used,”intended Jfor use or marketed for
use in-p-Il-anting-,-propagating,-cultivating, growing, harvesting, manufac-
turing, compounding, converting, producing, processing, preparing,
testing, analyzing, packagingP repackaging, storing, containing, conceal-
ing, injecting, ingesting, inhaling, or otherwise introducing into the
human body a controlled substance in violation of AS 17.10 or AS 17.12;
"drug paraphernalia” includes, but is not limited to,

« (A) kits wused, intendetd for use, or marketed for use in
planting, -propagating, cultivating,—growing, or -harvesting- of any

- —
species of plant which is a controlled substance or from which a

controlled-substance can be derived;

(B) kits used, intended for use, or marketed for use in
manufacturing, compounding, converting, producing, processing, or
preparing controlled substances;

(C)—isomerization devices used, intended for use, or
marketed—for- use in increasing—the~potency-~gst-a1""species-""of plant
which is a controlled substance;

(D) testing equipment used, intended for use, or marketed
for use in identifying, or in analyzing the strength, effectiveness,
or purity of controlled substances;

(E) scales and balances used, intended for use, or
marketed for use in weighing or measuring controlled substances;

(F) diluents and adulterants, such as quinine hydro-
chloride, mannitol, mannite, dextrose and lactose, used, intended
for use, or marketed for use in. cutting controlled substances;

(G) separation gins and sifters used, intended for use,

-2- CSSSHB 338(Jud)
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or~marketred for us'e~itr"removing twigs _and~seedsfrom ,~~or—+n-other-

blenders, bowls, containers, spoons, and mixing
devices used, intended for use, or marketed for use in compounding

controlled substances:

(I) capsules, balloons, envelopes, and other containers
used,intended for wuse, or marketed for use in packaging small

quantities of controlled substances;

(J) containers and other objects used, intended for use,
or marketed for use in storing or concealing controlled substances;

(K)  hypodermic syringes, needles, and other objects
used, intended for use, or marketed for use in parenterally inject-
ing controlled substances into the human body;

(L) objects used, intended for use, or marketed for use
in ingesting, inhaling, or otherwise introducing marijuana, cocaine,
hashish,or hashish oil into the human body, such as

(i) metal, wooden, acrylic, glass, stone, plastic,
or ceramic pipes with or without screens, permanent screens,
hashish heads, or punctured metal bowls;

(ii) water pipes;

(iii) carburetion tubes and devices;
(iv) smoking and carburetion masks;

(v) roach clips, meaning objects used to hold
burning material, such as a marijuana cigarette, that has
become too small or too short to be held in the hand,

(vi) miniature cocaine spoons and cocaine vials;

(vii) chamber pipes;
(viil carburetor pipes;
(ix) electric pipes;
-3- CSSSHB 338(Jud)
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(x) air-driven pipes;
(xi) chillums;
(xii) bongs;

(xiii) ice pipes or chillers.

(e) In determining whether an object is drug paraphernalia,
court or other authority shall consider, in addition to ail other
logically relevant factors, the following:

(1) statements by an owner or by a person in control of the
object concerning its use;

(2) prior convictions, if any, of an owner, or of a person in
control of the object, under state or federal law relating to a con-
trolled substance;

(3) the proximity of the object, in time and space, to a
direct violation of AS 17.10 or AS 17.12;

(4) the proximity of the object to a controlled substance;

(5) the existence of residue of a controlled substance on the
object;

(6) direct or circumstantial evidence of the intent of an
owner, orof aperson in control of the object, to deliver it to a
person whom he knows, or should reasonably know, intends to use the
object to facilitate a violation of AS 17.10 or AS 17.12; the innocence
of an owner, or of a personin control of the object, as to a direct
violation of AS 17.10 or AS17.12 does not prevent a finding that the
object is intended for use, or designed for use as drug paraphernalia;

(7) instructions, oral or written, provided with the object

concerning its use;

(8) descriptive materials accompanying the object that
explain or depict its use;

(9) national and local advertising concerning its use;
-4- CSSSHB 338(Jud)
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(10)
(11)
of the object

(12)

the r\:nner in which the object is displayed for sale;
direct or circumstantial evidence of the ratio of sales
to the total sales of the business enterprise;

the existence and scope of legitimate uses Tfor the object

in the community;

(13)
Q)
hospital, or

optometrist.

L 20A

expert testimony concerning 1its use.
This section does not apply to the premises of a pharmacy

the offices of a medical doctor, osteopath, dentist, or

_5- CSSSHB 338 (Jud)



‘We justlove getting high,’
says 15-year-old tough kid

> StatfWiifer o

Frank is not a tough-looking kid. He’s 15, "going to be 16 next
October,” and wears his hair in a style reminiscent of Farrah
Fawcett's days on “ Charlie’s Angels.”

barbed in a T-shirt that expounds the virtues of marijuana, he
can talk on that subject iike a connoisseur of fine wines discussing
vintages. ' /

Frank likes to talk about himself. He’s moved around quite a
bit; spent time in California, Hawaii and Alaska. As for drugs, he
started smoking marijuana when he was 12 years old.

"It wasn’t peer pressure or anything. Let’s put it this way. My
dad had a freezer bag full and | toon a little out of that. It wasn't the
first time actually, hut then | had enough to smoke a couple of times
a week.”

Frank insists he’s not a drug user, but admits he’s tried cocaine,
amphetamines, hash, magic mushrooms and acid.

"1 was curious to find out what acid was like. 1’ve only taken it
five times. Once | took three hits and went to a movie—'Checch and
Chong—Up In Smoke.’ "

Marijuana is another matter. “1'll always be a marijuana-
smoker unless | catch some disease and | start hacking and
coughing. Same with all my friends. We've talked about it before
and we love it too much to quit. We just love getting high.”

Although he says he won't quit, Frank has slowed down for his
mother “ in order to stay out of trouble.™ At school, he admits that he
was getting stoned five times a day.

For a while, Frank had a pipeline to cocaine through a friend of
his, Paul, a 14-year-old classmate. Paul stole some of his parents’
checks and would buy drugs with them. By the lime he was caught,
he’d spent $3,000 on drugs—$750 alone on one quarter-ounce buy of
cocaine.

Paul started smoking marijuar.a in the fourth grade. His
babysitter had her boyfriend over and "they asked me if | wanted to
try it. 1 didn’t know | was suppose to inhale though and didn't get
Meh.”

He first used cocaine when a friend
his mother had bought.

Although Paul says that girls come before drugs, Frank admits
that he really doesn’t have time for the opposite sex and says he'd be
more inclined to spend $65 on a quarter-ounce of good "Afghan bud”

if his discovered some that

Drug lew

Dear Hditor:
Presently before the Senate 15SB
I 1D, a kil © revise the state 3 di
. laws. Probably about 90 percent
thishill isgood, as i_tlmaOI}els serseig
our present crazy-cuikt of law on
sbjgct. But there are problers.

The worst provision, and one al
Vear: IdssrﬂJ!j beﬁ?gv il Of’l?gs o
; -olds. Under an 18-yearr

---Ipld high school student witha *'joint >
"in the glove compartment of his car
__ Inthe sdool parking lot faces a fob
= ony charge. Probably no judge would
mife him the maxium five-year pen-
.ng%mthecwldbeacorwicted

This means loss_of avil ngis,

_ “having to adnit being a convicted
—felanon job and college gplications,
. ibly even being dented enlist-
17ment in the armed forces. Do we
—reallg/wanttodomlstols-year—olqb?
., SB 1Dhas other features thet vio-
late ovl licerties. Some are ar-

than on a date. "Besides,” he said, “ | was loo stoned to bother with .'&uapgls}/sedumlnsilsugjr%alt-ﬁljtrmg ould ot
girls.” ; ) Rep. CharlieParr
'One time a teacher at school caught Frank and some other boys Candidate for Lieutenant
smoking. “He told us to dump our stash in the trash and that it* — Goyemor
belter be there when we leave. It was.” * Fairbanks
Another time, a janitor caught him and some friends smoking
around the side of the school. "He took the pipe, it was ceramic, and
smashed it against the wall. He said we were lucky, that if he wasn’t
so busy, he’d run us down to the vice principal’s office.”
What about classes? Isn’t school a place to get education?
FranK has turned over a new leaf and agrees that it’s important
to spend more time hitting the books. But as for his friends, "They
know there’s a need for education, but right now, they’re oniy 14 or
15 and they don't have to deal with reality so they don’t. But that’s
what school is. It’s like putting money in the bank so you can grow
up and get a job. It seems like a waste cf IIm*“ now. It's only when
they get old they’ll i calize they’ve missed something.”
/
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LEGISLATIVE AFFAIRS AGENCY

fo AW A 2 Jin K April 2. 1982
SUBJECT Drug paraphernalia o
(Proposed CSSSHB 338 (Judiciary))
TO: Representative Ramona L. Barnes
Chairman* House Judiciary Committee
FROM Linn H. Asper
Legislative Counsel

You have asked what, if any, statutory language must be
included in CSSSHB 338 (Judiciary) to insure that this bill,
if enacted, will not invalidate drug paraphernalia ordinances
enacted or that may be enacted by municipalities.

The Constitution of the State of Alaska provides that "A

home rule borough or city may exercise all legislative

powers not ;%rthblted by law or by charter". ~(Article X,

Sec. 11). his is the starting point of an inquiry into the
validity of a municipal ordinance on drug paraphernalia.
Clearly there is nothing in the law that prohibits municipal
regulation in this area. In fact AS 29.48.035 allows a munici
pality to regulate many different named activities and "other
powers and functions affecting the general health, safety,
well-being and welfare of its inhabitants" [(AS 29.48.-
035(a)(19)]. The Alaska Supreme Court has cited this
statutory section in allowing municipal regulation of

massage parlors and other such establishments. Hilbers v.

the Municipality of Anchorage, 611 P.2d 31 (Alaska 1980).
Regulation of establishmentsselling drug paraphernalia is
F'.kewise a permissible exercise of municipal police pow'r
>ader AS 29.48.

If a municipality may enact a drug paraphernalia ordinance
the remaining question concerns the relationship of a
municipal ordinance to a state law on the same subject. The
1978 Alaska Supreme Court case of City of Kodiak v. Jackson,
584 P.2d 1130, deals directly with this question. In that



Representative Ramona L. Barnes
Page 2
April 2, 1982

ease the City of Kodiak enacted an ordinance requiring a
mandatory minimum sentence of imprisonment upon conviction
of assault on a police officer. State statutes that dealt
with assault did not require a mandatory minimum sentence of
imprisonment. Citing previous cases the Court held that:

A municipal ordinance is not necessarily invalid in
Alaska because it is inconsistent or in conflict with a
state statute. The question rests on whether the
exercise of authority has been prohibited to munici-
palities. The prohibition must be either by express
terms or by implication such as where the statute and
ordinance are so substantially irreconcilable that one
cannot be given its substantive effect if the other is
to be accorded the weight of law. (Emphasis added)

Applying this test, the Court found that the municipality
was prohibited by implication from passinj a minimum manda-
tory sentence in conflict with state sentencing law because
of the strong state policy at that time in favor of judicial
discretion in sentencing.

Applying the Jackson case to the situation that would
prevail if a version of HB 338 passes, and comparing the
proposed state legislation with the Anchorage drug para-
phernalia ordinance, which is the only municipal drug
paraphernalia ordinance that is available to me at this
time, it seems that the proposed statute and the ordinance
are not "so substantially irreconcilable that one cannot be
given its substantive effect if the other is to be accorded
the weight of law". The Anchorage ordinance goes beyond

HB 338 In regulating the sale of drug paraphernalia, and the
proposed state legislation deals much more specifically with
the question of minors on premises where dru?\I paraphernalia
is sold than does the Anchorage ordinance. evertheless the
ordinance and the proposed legislation are not in conflict.
It also appears that conflicts that might occur between

HB 338 and municipal drug paraphernalia ordinances could be
resolved without giving one substantive effect at the
expense of the other.

Based on the above, it is my opinion that no additional
language is needed in HB 338 to insure that municipalities
can continue to enact their own drug paraphernalia
ordinances. The first two sentences of * Sec. 2 of the
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Representative Ramona L. Barnes

Page 3
April 2, 1982
proposed committee substitute could be le ft in the b ill as

an expression of legislative intent that, if possible, a
municipal drug paraphernalia ordinance should not be
minvalidated even if it conflicts with state law. The last
sentence of * Sec. 2 goes beyond what | now understand to be
the intent of your committee and should be deleted.

LHAiljb



Srag

o

Aisoclaicd Pres*  — 20 4 vEYY\V-s

A Superior Court jJudge has

upheld an Anchorage ordinance ban-
ning the sale of drug pargohermalia.
) erds1 of three ;g)lres =llig
items such as pipes, sales, spoons
and h ermiF():pr%edles had chal-
le the law as unoonstitutional.
But Judge Daniel Moore found only
one section inalid.

That provision that would have
required stores whose principal busi-
ness is drug paraphemalia to post
signs barring minors from the pre-
mises. Shop owners argued that ﬁ%’\
uring out which stores did enoug
husiness-to require a sign meant giv-
ing police access to private sales re-

Moore ordered the section
celeted because Itwas "too vague
and oerbroad.”,

An attormey for the store owners

said Tuesday haven T decided
whether to appeal t the Alaska Su-
preme Court.

The ordinance prohibits the sale
of paraphermalia when the store
owner knows the iters are t be
used in comection with drugs. That
incluces rtems not always assc - ated
with drug use, such as plastic g5,
balloons and ggpliances. Oritics -3y
Itlsamhmri/, incotprehensible a id
wenforceable. Municipal Attormey
Allan Tesche agreed that enforce-
ment will be difficult. ==

He said the law does not outlaw
the sale of the items as much as It
prohibitsan atmosphere glamorizing

dugs. . "J
Iuﬁ%r Instence, sale of a blender In
an gopliance store, advertised for

chopping vegetables and flanked on
the Selfby Irosand toesterswould
not be illepl. But the sale of the
same blencer at a ""head shop,” ac-

companied by recipes for marijuana
brownies and surrounded by posters
Gepicting  drug-related  activities
would be illgal.

Police will have to show that
items listed as 1 the ordi-
nance are being old to people who
intend touse them fordrugs and thet
the sller knew the customer § In*
lent

Givil fires of $50 0 §L,0D a day
could be levied egairst violators and
prosecutors may seek an injunction
o close a store Tound quilty of illepl
sales. =

Lt HE R

c. -{3%?55<-§|
¥ 25 e W
(r 5 P82

@u.&h% pCH
HKpyy, 00
q}ﬂégjf ;igéigé tl
E)F%gg S ks 15 g
L @y 3
RiF A u.

hr3 o

S<Egref?°
asS 2 PY-S-S.

« 8

L Y
97 B8

r1730-7

*gdi B

SLITOI
(%93 ?180<Eﬁa%g5r09
dlogs-. g TREINE .
h St] =p N
IXre rttﬁ{giﬁrecr E aafg
Iejo ]8%1 N, < 3 ao h
. N P
£3g33j;(mJ3re mE e
A rew LA
r | 5-1 §23
s 3 aoSS.
y BLiEr oo ST o6
c o 23 Bio “re gE
#is k508 22,059 f?23? E

>JS



DEPARTMENT OF PUBLIC SAFETY

DIVISION OF ADMINISTRA TIVE SERVICES

. wMarch 30, 1982 465-4322

The Honorable Ramona Barnes
Chairman, House Judiciary Committee
Alaska State Legislature

Pouch V

Juneau, Alaska 9981l

Dear Madam Chairman:

1.

Based upon our analysis of HB 338, this Department supforts this
Bill and its thrust towards protecting minor children from exploita-
tion by commercial drug paraphernalia merchants.

Section 11.66.300 (b) and (c) not only places these persons or
merchants on notice that not only is there strong public concern
in this area, but also provides adequate sanctions.

\fe have also determined that this Bill will have no fiscal impact
upon the Department of Public Safety (see attached fiscal note).

Sincerely,

William R. Nix
Commissioner



THE LEGISLATURE OF THE STATE OF ALASKA

TWELFTH LEGISLATURE -
FISCAL NOTE
X EE%VFQgsolution UR T7C
Title.An Act-Prohibitir}]g Access Ry Minors to Premises Were-Brno Paraphernalia
Requested by House Judiciary Date °?/38/82 is Offered

or Sold.
11. FISCAL DETAIL

Agency Affected_

Program Category Affected_

BRU, Program, Or Subprogram(s) Affected

(Note; If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)
FY 82 Fy 83 FY 84 FY 85 FY S6 Fy 87

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL 0. 0. -0 0. 0.

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS -6--0--0--0--0- -0-
FULL TIME
PART TIME
TEMPORARY
-0 - -0 - -0 - -0 - -0- -0 -
I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section I11)

No Fiscal Impact

IV. DATE 3/30/82 PREPARED BY IV.V. Lawson, ( rector
AGENCY Department of IV 1ic Safety
Original: Legislative Finance PHONE 4fi5-43.it",
cc: Budget and Management
Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)
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instance, sale of,a bleg-
dJan appliance mtore, Q\
dsed Tor chopping vege-""-
jtables and surrounded on the
shelf by irons and toasters,
1. .m-my — "jWoiild not be illegal. Howev-
. - . I _ I applies to Y\er, sale of the same blender in
Judge Daniel Moore grant-1~'secuiors are iequirea  emi/.-jtars commonly” not usedlin-./A3 non-appliance store, accom-
ed the city$ motion for a--collect evide™ e and seek by reclpies for hashish
summary judgment and dis
missed a suit filed by,", three
head shops seeking to over-
turn the law. A lawyer for the
challengers said Tuesday* his

clients have not decided™#" Tesche agreed that emorcy-=  To proceed against a store
whether to appeal Moore*s sy Moore found a ,secv.on of ment isgoing to be tough. “pwner, police will have to
decision to the Supreme the ordinance requiring that I8sche and plai gttor- M'show that items listed as sus- ,j
Court. ~=mptores vyhose principal busi-—=*, ney Tim MacMillan seem to >pqct in the ordinance are

= The ordinance was passed w nesseis.‘erllng.paraphernalia%’—tagree that, the law dpgs "notvfjbeing sold to people who in
by the Anchorage Assembly post Signs banning WnoYs " 'sutkm tHe sale oFf gpécific jTte id to use them for drugs
Jan. 12 and is modeled on from the premises oo vague devices as muc™ as-itbans thejuy* ar.d- that -the- seller-knqw his
similar laws in other states. It and overbroad.””He ordered atmosphere glamorizing drugs = customers “intent.



Involved Parents Assn
9700 Chenega Dr
Anchorage, Ak. 99507
Jan. 20, 1982

Representative Ramona Barnes
Alaska State Legislature
Pouch V(MS 3100)

Juneau, Alaska 99811

Dear Representative Barnes;

The Involved Parents Association requests you consider
conducting hearings on a b ill introduced by Terry Martin which
would prohibit the sale of drug paraphernalia, statewide.

We also urge you to continue your efforts to re-criminalize
marijuana in the state of Alaska. We feel that the use of
drugs is a threat, not only to our youth, but to all citizens.

A recent news release stated a judge (in another state) found
the victim of a rape was partially to blame because she had been
hitch-hiking. If a judge can find the placing o fetenptation
to be contributory to a crime, then surely the temptation of
availability of drug paraphernalia is equally contributory to the
abuse of drugs.

We hope you w ill consider our request.
¢S

Cty Hatcher
President, IPA

Marie Dickey
Secretary, IPA

Chairman, Local Govt. IPA
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Cleveland Lawmakers
hroughout the nation are trying
Ig1t drug abuse by passing laws
gainst the sale of cigarette papers,
aol_-elaﬁgand other drug parapher-

i

But court rulings threaten to send
?e laws up insmoke.

Fourteen states and Tndreds of
Qmm%ie t;:ls haafvg adopted laws kzil_T—
i e of drug paratggmma ia
tlg‘ebehestofmti—dmg rceswho
ay distribution of the accessories
lanorizes drug use and _enncour-

oung people o participate in
activities. m
And the trend shows no sigjis of

owing.
& Legislature- has

The Oklahoma
assed a "head shop' hill thet may
) to Gov. George Nigh tochy." The
ansas Legislature has approved a
milarbill. . o 7

The Texas Hbuse Criminal Juris-
udence Committee — referred ©

news accounts &s' the. War on
rugs committee — this month re-
mimended a bill that would punish
ith buyers and sellers of drug-re-
ted 1tens. - .

"The whole intent of the hill iIsto
<t down the head shops,””said
ate Rep. Terral Smith of Austin,
re malia i isworth
lestimated $500million $3billin
fear. VAV ot

The federal Drug Enforcement
Iministration has helped lawmak-
s by providing a model law —
sod on the legal precedents estab-
hed under laws to ban the para-
omalia of counterfeiting, %281{
ng, moonshining and tobacco boot-

O, t i
ome Jud?vs,, in overtuming
ead shop”~laws, have said these

.Is can have _legitinate uses and
it the laws give police to much
«ar indeciding whether the items
1 intended for use with illexl

JFgllirg papers for marijuani-
>ts,” “for example, can also be
id for tobacco ci - A paper
)can be used tohold the end of a
miymarijuanaci :
The isste of whether the sale of *
g pargprermalia can h>homt.
mxs headed for the U.S. Su-
m-eQQr%O u%tT bof P
subur] arma.

<tricy the Pnrma law, -making,

or possessing drug parapher-

5 a second-degree misde-
- 37, carrying a fire of £750 and
:sinpl It sale of devices
h as hashish pipes, vaterpipes,
sine spoons, and prohibits the ad-
tisingof those and similar itars.
Peter Schliewin, owner of Record

ftrs'f

Revolution No. 6 ,challenged the law
before it could be applied t© him.
Schliewin says his legal fees are
being paid, in part, by industry

groups. <=
He says most record dealers
can T get by simply sellirg records,

whichhe have a low profitmar -
gin. Rut ﬁgy%inls the czgggign ¢
rid the country of drug accessories is
“fidiculas.”

- “1t | took away shot glasses, that
would have nothing t do with

whether or not you drank whiskey,””,

he said. “All the items | sell can be
bought ina legitimate smoke shop, a
complete drug storeand a hardware
Smre 7% v -

.La-st'ISécember’, the 6th U.S. Cir-
auit Court of Appeals overturned a
ruling by a federal district court,

..Which held that the ordinance was

arstitutioal. It was the first
Is court test of a Jaw based on

DEA model.

The _ Cincinnal "ased Is
court said v <kawwas toovague and
violated U; First Amendment free-
speech guarantee and the 14th

Amendment due-process E]rotqction.
Now the city, which modeled its law
on the DEA model hill, isasking the
highcourt toreview the case.

Similar cases are pending before
the 8th U.S. Circuit Court in St
Louis, the 5th U.S. Circuit Court in
New Orleans, and 4th U.S. Circuit
Court inRichmond, Va.

Willian Lenck, chief counsel of
the DEA, expects the cirauit courts
touphold the law. -

-. He claims Parma 3 version diff-
ersfrom themodel act ina tedical
detail only. ,

So far, seven state laws based on
the DEA model have been upheld in
Tederal districtcourts, ha says.

These states have adopted laWwo
based on the DEA model: Connecti-
aut,. Delaware, Forida, Idaho, In-
diana, Louisiana, Maryland, Ne-
braska, .New Jersey, New York,
Pennsylvania, South Carolina, Ar-
kansasand New Mexico.
<kIn New Mexico, the Legislature
recently the model act, while
a U.S. District Court struck down a
similar law approved by Albuquer-

C-ons-T.

que on grounds itwas too\aj

Meanwhile, some a1
states, including Ohioand Ct
have passed laws thatban th

malia to minors. Mt
g?sragrf:g manufacturers donl
o those lans.

But DEA officials, whose
purpose isto tum childrena
agersaway fromusingdrugs
, "It sill gives the percej
the young person that THLt
enough for them (adilts), i
enough forme, = Lenck said.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March. 23, 1982
SUBJECT: Drug paraphernalia legislation
(SSHB 338)
TO: Representative Ramona L. Barnes
Chairman, House Judiciary Committee
FROM: Aonn Asper
t, Legislative Counsel

You have asked for a brief analysis of SSBH 338 which would
prohibit minors from premises where drug paraphernalia is
sold or offered for sale. In addition you have asked for
Ith(ta' status of court challenges to drug paraphernalia legis-
ation.

SSHB 338 is proposed as an amendment to the criminal 'laws of
the state, and is contained in a single section to be added
to AS 11.66. It makes two kinds of conduct criminal.

First, in subsection (a), a person under the age of 18 may
not knowingly enter or remain on premises where drug parapher-
nalia is sold or offered for sale. Subsection (b) provides
that a person may not, with criminal negligence, allow a
minor to stay on premises where drug paraphernalia is sold

or offered for sale. "Criminal negligence" is defined as a
failure to perceive that a person under 18 has entered onto
the premises when that failure to perceive constitutes a
gross deviation from the standard of care that a reasonable
parson would exercise in the situation. This second category
of crime is directed at operators of premises that sell drug
paraphernalia, but it could apply to guardians of minors or
other persons not involved in the operation of the premises.

AS 11.66.300(c) makes a violation of the section a class A
misdemeanor and it should be noted that this penalty applies
to a minor who violates AS 11.66.300(a).



] -

Representative RAMIRAPL. Bames
Page 2
March 23, 1982

Subsection (d) is critical to the operation of the bill.. It
defines "controlled substances" to be drugs now prohibited
under AS 17.10 or 17.12. If the drug legislation that has
been passed by the House during this session (SB 190 amH)
takes effect; the references w ill have to be chan%ed to be
consistent with that legislation. Most importantly, AS 11.-
66.300(d) defines "drug paraphernalia”. The definition is
extensive, but the key concept is that drug paraphernalia is
any paraphernalia that is used or intended for use in
connection with illegal drug use.

Subsection (e) excludes pharmacy or hospital premises, or a
medical doctor's, dentist's, osteopath’'s or optom etrist's
office from the operation of the section, because otherwise
it might be illegal for a minor to frequent those places,
although it can be argued that since the definition of drug
paraphernalia applies only to paraphernalia that is used or
intended to be used for illegal activities, the exclusion
may not be necessary. Drug paraphernalia available in
doctor's offices and similar business premises Is not
generally used or intended for use in illegal activities.
As states and local Lurisdictions have enacted drug para-
phernalia laws they have been challenged in court. On
March 3rd of this year the United States Supreme Court
upheld one such challenged ordinance in the case of
Village of Hoffman Estates v. Flipside, Hoffman Estates,
U.S. , 1982. This case determined that a city
ordinance-that, among ol'er things, prohibited the sale of
items "designed or markeced for use" as drug paraphernalia
to minors, was not, on its face, overbroad or vague so as to
render it unconstitutional. Although the court was somewhat
critical of the "designed for use" definition, the majority
opinion held that "marketed for use" was sufficiently precise
to avoid the overbreadth and vagueress challenges. In spite
of the fact that the Village of Hoffman Estates ordinance
called for a licensing process and did not actually prohibit
the presence of minors on the premises, it is safe to say
that the case indicates that carefully drawn drug parapher-
nalia statutes w ill be upheld. The Judiciary Committee may
want to incorporate the "marketed for use" concept Into
HB 338 because the present "intended for use" language is
similar to the "designed fcr use" concept that was critized
by the Court in the Hoffman Estates case.

LHATrIjb
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ADMISSION TO PRACTICE—

Alabama bar rules (ret reguiire bar cadii-
chtes 1o be "bona nicE" residnts ad ©
resice in stale (O three weeks prior 1 bar
eaniration viclate Atidke V's Privilegs
and Inmunitiies Gause.

For the pest three years, tre attomey hes

I law hl;hL(lllSla’B. r‘gesngj o]
e Sl e 7 i o
rgjected becase, as he regdily adhits, he
docs ot neet tre resicie repireEtt-
Under Rule IVA of Alabama™s bar adnis-
sios rdes, an digbke cadicate E oe
"who K at tre date of filigof tre gplica-
i, a bona fick residat of tre State of
Alabama and B In fat a resicat of te
State of Alabama & tte tine of axtifia-
o o gt far the bar e@niration.”” Since
artifiction i ally iss.6s three weeks riar
t commencement of tre eamination, tre
Sete comitiee on darecter and fitess
esteblided, as an adhinistrative intarreta-
tion of Rule IVA, the recuirerent thet an
gplicat a:lLaIIy resick n Alabama far
three weeks [riar to tre eaniratdon.

A rule ttet dmies an gplicat te gt
t tde the Alabama bar eanination far
no reesm otter then et he does ot resick
in Alabama fostars econamic protectianisn
ad parochial Iciests in violatin of tre
Aiviles and Inmunities Clase ad this
cnot stad. k B rot pst te ad-
ministrative intapretatian inplementing a
threevek tosidae requireatt tet tis
aurt deems donoxiaus; the roouitorot of
Rie IV irelf tret one aartified 0 ke tre
eaniration must be abona fick residnt of
Alabama without regect o te tire periad
ad Inmunities Clase.

The Alabama State Bar Association hes
rot attapted to justify tre reside -
(tuirerent by essartirg tret it bostars some
apelling sae naet. Insteed, tre bar
merely contends tret the Alabama resicen-
%femanenet Bone of tremost liad n

auntry. te re may ke
desifid as “lidl’; honever, tet does

Sec tion 2
Riyhn

Cane IS Copyright i I\
nf|rPIy l?

tlrsné J“’Bn rifsiden sﬂ?h¥ ﬁg

ities and Counties

Supreme Court |rd|catsdsmtobeme Ii/BUSINESS REGULAT I ON—
il merdants

H|d<||nv Orbeck, 437 U.S. 518, 46 LW
4773 (19B), where it declared uncorstitu-
ticel an Alada statute tet faored tte
hirirg of anly Alasa residant 5 farwork n
al fieks nvhich the staie had an intaest.
Likevise, there hes been no attenpt to
show tet novesidatts poe, N Hiddin's
words, a "peauliar souce of edl” © tre
ickal of maintainirg a bar of galified at-

The requireatt tet cadicktes
for te bar be resicats of Alabama doss lie
tk o asue tet gplicaits ae galifia,

sine tte bar association does ot uilie tte
periad of residay to doserve and evaluate
Guickies. The stEle bar association
amploys tte ratiowice # -
viaes of the Nationall Gonference of Bar Ex-

pliats. The ue of this saviee hes been
often sugpestad by curts ss a s restrictinve
altaratne for cetermining tre fittess of
bar gplicats. Presurebly, tre acdiitiael
of tte u= of this savie foms tre
esis for the edra fee et noresicats
must pay for tre privilae of sittig far te
Alabama bar eaniration. The nforma-
o provided by the Natiaal Conference
of Bar Examirers provices amuch
lesis for edllalirg a noresidant
at’s qaliﬁcaimstorra:lice lav then
does requirerent  for aut-of-state
resnta1s  resie_in Alabama for any
periicd of tire. The invidiiaLs discriminetion
apinst. mavesicents worked ey this ruke

i competency
rectitLce of members of is bar, ad thus
fak onect te &t fo sautany uder tre
Piviless and  Imunities Clause— Quin,

J'—USDO NAla; Strauss v. Alabama State

Rar, 8/17 /1.

0145-8139/K1 /300.50

by j'hr Rtnriiu 0f Saiional Affairs, Inc.
lrthnlinn nr rermrImn hrlone % copirivhl ouner.

who adnittedly i
lated Itars covered by county dng
ia odinance lak stading ©

gy dellate claiming
odirance, would be unosttuticel
vagLe ifFgpliad to teir ssle of other itars
asptble © both lggitinate and drug-
refated wees.

The ordinance mal! s i a misdemeanor
for merdat or other Fersm o]
knowingly s, offer for sale, or digplay any
cocaine spoon,  nerijuere. pipe, heshish
pige, or any other dnpHelated pargoher
gia. It cefires "'drug i |af’0f

equipnent, prodets meterials

any kind which are usd, intecd for use,
or desiged far e n(r) groming,
prepaning, Esty, = a
CO"ItI’O'rlgj Ustane,”’ (lrr:l o, rl:?Jt ot
limited O, more then a dozen

ies raygiy fr(mdrugtstkllsm “ie
pipss or dillas””

Owners of two retal stares et irchucke a

vage on isfae n tet
it faktogne far otce of what arstitutes
“drug par prelralial’” They adnitted tret
at ket some of tre itens they vere sy
ould hg Lsedag’wrg P or in-
tree SiglcARC TS
gsﬂrg n% within tre ddln;%e *s defini-
1]cn of "diug ia'" But te
dinct curt e>qammed te \alidity of te
ordirence n ligt of te Tl range of com-
mercial tet the ordinence forbids
ard% kesis frefter il
ani araloa
lav etforoer o determire which nula use
ites =l within is oerae. Ik tracefore
ceclared tre Ordirence unosttutiaslly

vage and pemenattly enjoined s en-
foroarent.

A stiute Butosttutiosl va%m
is fae only when ikcamot \alidly be ap-
plied oany coduct. Ifa statute hes a eoie
meaning thet can ressorebly ke under—

SO LW 2145



50 LW 2146

stood, then itmay \allidlybe gyllied to con-
dct within tte core meaning, and te

peshility of such a \alid gplicatiion  sdEres,

epresd In
Rainesv. U.S., 32U.S. 17 (19), a defen-
cent to whom aslmjemay\allolybeap—
plied may not avoid coxvictaon by contend-
iy tet the statute would be unoostitu-
tiosl ifgpliad to otter persos or otter
iSEe B a

detrict aourt, heving prooerly rejected a
fooel dallee oa loal oidinence because
itwould be valid as gplied o one
in which tre plaataft B sauld
prooeedmajjtdlcmeﬁenmlsofaclalm
tet the ordinence would ke uoostitu-
toellyvage ifgplied toa seood vty
arratly engaged inby tre same plaartaft
The arsidaratias g Ralres in-
clue te u%lw of urecssy,
preralure or y broed prmoune—

arstitutiasl te
mslxmofacurt'scnﬂm allihe
SﬂLEt[an\l\hld’lalaNCILIlg'PESl
gplied; and tte peshility Imtg
arstruction keirg placed on tre law ntte
eat an gplication of iaeble \alici-
ty sBaaaetely
Ity liete Iasal”gayv\}wly
oS, retl 0 ergege
nwreoadptﬂ“etwld\eldybepros—

armatdy ergeged.
oounty tre retailas with violatirg
tre ordinence by slirg siiplcAsC ites,
the arsideratios uderlying Raines would
ro: pemit disnissal of tre on te
ground tret tre ordinence would be vege
if gplied © teir sdle of nulti-Lse Ttes.
This eaple udersoores tte InlgIQd-
aocs of ajuicatig te railas
dellee o tte odinace as gplied ©
treir sle of nultd-u=e itars in tte antext
of ts adl sit Sine a
in for =g siglcec diars

would be \alid, tre talasate nomom en-
titld to tet icn nov then
they would ke to have such a picssoution
disnissd once iktwes brought. As lag as
theyare HirgsinplcLec ites tovhich tre
ordirence may \alidly ke gplied, e.en an
articulated thveat of btoedor enforoanent
shauld rot aiteble them 1o dellate other
golicatias of tte odinene utl a
broeder use of tre ordinence Bactielly -
itisted— Newman, J.

—CA 2 Brade v. County of West-

OUUH9 ond huuetlin:
OL.LATERAL F_SIOI'PKL-

The United Slates LAW WEEK

Arerican Medical Intareticel, Irc.
D, rroreﬂm:i)ofllsmqortal -
ad a hopital
dallergsdaobc:smWﬂqummrentof
Health and Human Sarvices danyi
bursament of cartain asts tret they allleged-
ly absorbed vhille fumishirg health care ©
bereficiaries of tte Medicare . The
sirge iI9e Bwhether the aoninistrator B
ollEally fron withholding
reimbursement of so-called ''stock
maintenance asts,'” the stats of which
wes decided cpirst the feckbral
in e litigan in e Court of Clains.

In Comissioner v. uren, 333 US.
9|1 (98), tte U.S. Supreme Court held
tet <0 log astte fadts Nntwo cessae for-
mally "sgarable,” it B igpgrxiate o
e a judgrent intte it toestp aparty
a- a kel point in tre ssood. Hovever, n
one of isnost reEt of ollad

, the Court In Montana v. US.,
2A0U.S. ¥/, 47US. 147 (19P), allored a

Judgrent predlcatedupmaesetofoon—
tradts o estp litigption of kel I In
avother e dalirg with a sinllar, ﬂugw
urelated, st of antredts, because trere
I_@dbeenno ‘cherges in fects essartial ©
judgrent.” _ _
The K86 hare B wether te ar
anstacess ae 0 uwsal tat te ad-
ministratian of justice woulld best: be served
by refisirg an estqyel n te rsiat pro-
dding. Were tis a = inoving anly
p iae litcats or anly sinple isses of
., tte aourt would ot hesitate t con-
clue tret an estgyel sould ae. This B
ot hoever, a tpial ae. A febd
apy, ot apivae aty, bton an ke
of faral law, ot an ise of &, nte
fait bauit. To allov mpartics o te
Caurt of Clains” rulirg to win sinply on
te besis of an would mean tet
trecut inply ad uaitially birnds isdf
to follov aother court’s ino yictatian of a
fecral statute i virteally dll eses inolv-
iy et The broeder and more
ml rEgrfsujﬁal*oldlrg Bstat
aut armeralsrg
lav =me litighc onl gal
goverrment wauld, if rulaj
o . rgiﬁ/the laNtobe_aqolﬁl?tj
autn e
S%.H\/\%Iat nakesa?tyﬁt pHSlblrga”d
alarming ate tre Supreme Court”™s relatively

rect estoyeel dscasias doirng with
nutLality, ssnctionirg gplicataan of offen-
saeestgyEl, ad ly broedening tre

pamissible wsss of ise preclusion when
qestias of lav are inolhved.
It can hardly be gairsaid tret compllex
ions of mational import can
lesorely and profitzbly be elared by
more then a aut And kBatiuisn
et proposed rules can he inproved
thraugh eanination Wa\erlely
of kel minos._ Rigorous aalysis of
lav, and coonitentdly Biﬁalﬂyobvelqo—
ment, would thus be hampel
estqquel indulged na e ach ss ts. By
te sare tken, Incepadnt recarsicera-
tn of ki =s
faalitie Supreme

nits—!e s].oxi<o

9-15-81

hichlichting treir complications and con-
masalaam and thuis make for better
informed dcisias.

This Bot to say that arguments oppos-
ing reliticption of ies ke dl foe n
s lilke tte one at bar. Duplicative it
i, hes s own inedcible minimum of
V\ESIE and tere Bmuch tole sad infaar

thet it has evohved from truisn o dide.
And trere Ban elenent of inecuity
gecial rule gplicble anly n a Iticatin

retical lav. But dl tet ttee cosidara-
tas B ttat the curts sould ke
cautioss in declining o gply estgeel ©
previasly Iiticgied gqestias of lav, ot
thet they shauld rever do s0.— Per Quriatn.

— CA DC; Arerican Medical Interme-
tgd, Ic. v. of Halth, Educa-
o, ad \elfare, 8/14/81.

Criminal Law and Procedure

FRAUD-
Lawer™s use of nails © further his un-
disclosd of naests det

by his lav firm ami tet could heve caused
thoe diats abstantial economic  harm
aystitutes mail frad n vidlation of 18
LSC 1341.

Bronstons irdictrat alled ek he
fracllendy violated his fidoiary duty as
an attormrey by Felping o futter tre effarts
of Convenience and ion C
A Sadaul Steirmrgmdjtalnabsstﬁkp

frachise from tre CityofNew Yol
& a tine when his ownn lav fim
man, Colin, Freund, Lewis & Cohen) wes
laaesenurg agroup of inestors in BusTop
ﬁefrarm andﬁe r:)i!gbrof
ie a -n tte com-
hice 2 participnt
Bronstons antetion B
ﬂ*ell-:rei\wtlordertoslmg] imof trenail
of fidciary diuty. oger ol
g govermment  nust
proe thet the defencant used hisbreach n
some way tet would barefit hinself or
harm tre victim of tre fraud ad thet te
trH jue enad in fEilig © rstuk te
JuXIﬂng:rglr)r/c Z*breahofﬁdmyd
u_
1y, starding alae, may ot recsssarilly con-
stittie amail frad, *** the concealmant by
aﬁduayofrratenal information which
he Buxer a duty to dischkeee to aother
uder ciranstaces where the non-
dls:I(BJecwlda’otxsraltnhamto
gemm[iaii\éﬂanmofﬂem

Oroof i fidciay relabiiaenip vwes
used or menipulated N some way gmt
reessay. |1ind Todd
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figat to sy tte fast branch of tte
plaintffs proxinete cause burden. > > *
In the rstat cause tre deferdants suc-

csfully rdutted te ion. The
Juy respoced n tte recptive B> tte
follorvirg'rtemgjuy:“Doywﬁrdfmn

of the evidcence thet Dr

Fmehlld1 wes irformed by Mrs. Seley of
her history of an episoce of high blood
pressure at tre tane of her childs birtt?”
Plantifis assarts tet tre Ssarle wamings
acconparying Owllen vere defective N
. ety Of Iyperersion, Seooied
iStory in
wrlh pregrancy (toenid) were abhject toa
higher rik then other women of eqperienc-
ing cagerosly hidh blood pressure or
strde as a rest of birth antrol @l use.
Because Mrs. Sley failldd todiclae to Dr.
Aohlich tet de lad eqerieced tox-
ania, een it the vamings had been ntte
form the Seleyscoterd tobe adeqLate, Dr.
Aohlidh could ot have refated those
vamings to her ae. Where, as here, an
adeguate warning would have made no dirf-
faae n te hysicians disin & ©
whether ropresrieadnug or as towhether
t© mnitor te et tewsfa, te
presumption esteblided by Comment; B
reutted, and the recpired ellement of prox-
inate case between thewarmiing and i
tin of te drg B laddg. |Fd
, J-

C. Bromn ad Doofrio, JJ.,disat

— Ohio Sy Ct; Sley v. G.D. Sarde &
., 71581,

States

REGULAT ION—

New Y(g)t}(dslauettet mlg:rib}sﬂzalea’
purdese ngmrammalla"u r ar
aunstan.t .educing knovledge™” tret para-
|d'erralla Bsod a pudesd for ohg—

related purpose UL astitutaTlj g e.

This acin presaits tte Het
dellee 1 tte acrstitutiasal)!” of kol
tin adgpted from te Drug Enforcement
FertprErrais Ak The locel ACE oS

iaAct Act cefires
ia as aything "used, in-
tedd far e, or desigad fur use™ :1
proassirg, or irgestirg aaontrol-
ﬁlwigslam The greral dehiniban B
folloved by twelhe eamples, each
cesoribed OF the phvas™ "Used, intended far
lfﬁlors(bsrq(g’]s/dﬁgiqjmnl b> A

ew Yo ia r-
tide D of ﬂY‘mgCerHal Bsiness Law
m 1990-1R),
which mllleﬂemlsﬂ), inposes
aul TEality, aontains a definition of drug-
relaied ia tet B ks com-
pleuasscﬂmﬂel\/bdel Act. The siatic

itsany cefinfion and ar+
l/elgt tte Model Acts 12 geaafic ex-
aples. Each example Bdesaribad by e
pliies’ "'wed or desigated far the pnposc
of" groMrng, pracessig, or ingEstang con-
tolled abstacss. According o te
lusiness ovets dallagig tre T rute, tre

The United Slates LAW SVEEK

"tesiged Tar tre purpose” lagege N
phrase [rseflers e ajgrmpwﬂtglt
o
daadtaistics of an itan or the Inteced
puHoose of iits desiign or marufecture. The
slbsése, h()/\ex,?;‘rﬁ(JI oontends tet tte words
to"inmt’ardﬁgeﬁ]em o lated
prgdemalia & cefired by tte alled
violatr's intent for the item 1o be used far
one of the druHelated purposes enumer-
ated i ihe stAlLie.

Har?." cacfjliv rovdrd thr rephon-
irg of both i & vell & te
distittive features of the statue when

tothe Model Act, ttiscourt firds
tet ¢ daagadﬁrﬂemrmse refas o
te inextof te al violator
rter B 1o oy ekcal d At oF
apartiok "item. Bven though scieter re-
quireents ae ot & prealat n aMl
Statutes ss i arimiral enectments and even
though 8350 anits tre Model Acts P en-
foremett quicklires tet foos
upon tte intent of te alled viokator, te
New York statutes definrtion of drnug-
related ia Bdwviasly adgpted
fran treModel Act. Therefore, tre follov-
&atmnt of tre Model Actsdrafters B
in cetemiining the interoed mean-
wgoftteobﬁnitimadqxedbyﬁeNew
York legsbiue "'To esure thet inmooat-
glmm dyjects at ot dessified as
wra:f'erralla, Aticlke 1 makes te
or aimiral intat of tre parsn
n of an dyject a key clemant of tre
cefintaan,””

Although the antext of tte Model Act
"design” may have been inteced o refar
t tre shjective intat of a marufacturer
of drug pargdermalia, intre aontext of tre
satute, which does ot ssk diretly
ra_ylateﬁea:ﬁviﬁesofrraufacums ﬁe
aclusion tret " 'designed far tv- tlr‘J';rpose
refars o tte sjectine intat of
dnarged with the violatian chsustetvwm
the ardirary meaning of "'design.’’ More-
osr, te statute does ot utilie *'designed
for te purpose’™” n tre disjuttive with
“intenced for tre purpose’ an intenced
0 be used,” which migit have
et "'designed’ was usad ina sase other
ten n to ahjective B

<] hforturate notwithstardi
ﬁenmél:lwlm tet %)(2) "s cefinrtian g
12 B mi

remswee, the Couri farcs

the protec-
ton affoidad Bwvitiaed by 851
starcard of Iedlit. Under ssction &1, a
violation coours N a pasr eSS
with et o =, offas for ke, ar pr-
da,cdeg—relatEDI ia "'uder
ciraurstances evircirg knowledoe tet tre

pargdemalia Bpossessad, <old o purdhes-
ed” far one of tre ductelaiad purposes
Syt Bet & pdoh BISLE gy £ St

a B stan-
dard Ifﬂ’IE aranstanals(,j ndmt‘e;errat a
"reesreble person”” would know thednug-
related purpose of tre iten™s sale ar pur-
dee. Tharefore, utile tre definitian of

ds-Mtvd wM

NLW 2071

o T Akt oo S jectRe i
i-a’s inten-
u%oqnﬁetﬁeltenbewsdfwadl.g—relalnd
purpose, a violatian coours if tre ciraum-
staes of the sle idicate tet te in-
dividal ressoreblly should have known of
tre itemS dngHelated purpose. Since a

purpose
ot incluce enforoament guicklines which
cefire te ““ciranstances” inwhich a per-
son reesorebly shauld know  the druc-
relaied purpose of an Items sle or pur-
dexe, for e reesos stated beloy, te
court Barstrainad to fird thet 861 5sten-
dard of Ieality Bwoid forvegeess. ***
The aort hes no doubts thet ineecting
Articlke D the o achiee
the legitinate goal of discouraging dnug use
through costituticsl means. No aurt,
honvever, state or fecbral, can disregad te
dea’meming ofstaﬂﬂylagaga. \Whille
the cefinrtian of diug 1a fooss
on te et of tre idividel
ﬁerekygmrg him rotice of the mhlbned
coduct, a violation of Artacle 39 depends
upon udefired cironstanes tet kae
enforoanent officials and aurts free ©
fird violatias on an ad hoc lesis. Sine
drnug ia of re=ssity
nust sek to regulate the sale of Ites et
have both legitnate and ated LS,
such must goecify th* limited ar-
anstances inwhich tre sle of such itars
sunlavful. The court reluctantly aoncluces
tet Aticke 39 hes ot done 0. (Bd
Te><t)—SCHreC IISa, J.
— USD NY; Franza w. ,
/17731 Garey

Taxation

GROSS ESTATE-

Homestead KHigts e Teas
lav e o reduee XNIUC of homestead
property incluked N decedents gos
st=e.

When the decedatt died, e owned an
udiviced ae-half taest n a trat of
lad (ﬂ‘eotharhalfbelrgovmed by rer
botter) and tte an, - ¢ NMAast N
alﬂum%?}\edbyﬁem
arsttutsd the harestead of the deoedait
and her husbad. After tre decedent™s
%ﬁ I*erswivirthsbardbOaaﬂaﬂtajl‘s

1D contine o oocoupy trads &

IS hamestead

This aurt faced te isse— vieter te
valle of harestead properly included in
gtss estate should ke reduced on aooount
of hamestead ndits aeatad uder Texas
lav - nHinds Estate v. Camissiorer, 11
fc 314 (19B), affd. on acther me, 180
1-J 930 (CA5 19H)). Hinds Estate inohad
the \aluation for estate tax purposss of tte
decederts comunity half maest n
homestead prgoerty. This court foud
"hothing prticulaly uusial about tre
lans of Texas wilh regect o tte Snvivirg
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JAYS. HAMMOND, GOVERNOR

DEPT. OF HEALTH AND SOCIAL SERVICES PCUCH H 01

JUNEAU, ALASKA 99811

OFHCE OF THE COMMISSIONER  / PHONE:  465-3030
February 2, 1982

Thr rable Ramona L. Barnes
Reprer Antarive

Alaska State Legislature

Pouch V

Juneau, AK 99811

Dear Representative Barnes:

L.:~ntly you requested statistics regarding:

Document#

(1) Summary of our Current Correctional Bed Capacity;

(2) Summary of our Funded and Requested Correctional Construction

Projects; and,

(3) Projection of Inmate Population.

If you have questions, please do not hesitate to contact me.

Sincerely

Helen D.

Beirne

Commissioner

Enclosure



DIVISION OF ADULT CORRECTIONS
CAPACITY OF CORRECTIONAL CENTERS
FEBRUARY 1982

STATE INSTITUTIONS OPERATl}Il?IgNCAkPACITY OPERAEIF\I/I\%GEIXE,YA\CITY PRIg(%ﬁzEIZQ/%%UNTS
Anchorage - 3rd Ave. 70 80 81
Anchorage - 6th Ave. 100 115 100
Eagle River 80 ICO 112
Alaska Women's Fac/ER 28 30 21
Palmer 113 113 107
Ridgeview Post #6 pu 50 édi
Fairbanks 110 118 164
Juneau 90 100 111
Ketchikan 22 30 21
Nome 30 A 32
Potals Th-Stte 693 770 828

Alaska Prisoners in

Federal Institutions 190

Prisoners Housed in Contract
Conmmity Facilities (Halfway Houses) 63

Total Number of Prisoners
In-State & Federal Institutions 1081

*In March 1982 additional beds w ill be available as follows:
Ridgeview Post #6 - 40 new beds for a 90 bed capacity .
Palmer (existing facility) - 24 new beds for a 137 bed capacity
Palmer Addition (new facility) - 100 new beds

In-State confinement capacity by March 1982:

NORMAL EMERGENCY
OPERATING CAPACITY ~ OPERATING CAPACITY
857 934



DIVISION OF ADULT CORRECTIONS

SUMMARY OF CAPITAL PROJECTS AFFECTING BED SPACE

(DOES NOT INCLUDE CORRECTIONAL INDUSTRIES, CODE UPGRADE OR RELATED PROJECTY)

FUNDED PROJECTS:

Bed Space
Increase

-0-

180

100

40

67

Between
4 and 22

Project

Ketchikan Correctional Center - Scheduled Completion 9-1-82.

New Institution, 30 single rooms. Current Status - ahead of
schedule - Contractor's estimated completion - 4-30-82. Staffing
Available to operate 9-1-82. Since this is a replacement facility
no system increase will result.

Anchorage Pre-Trial - Scheduled Completion - 12-31-82. New
Institution, 180 single rooms. Current Status - ahead of
schedule - Contractor's estimated completion 12-1-82.

Ea3g|e River Correctional Center Expansion - Scheduled Completion
7-31-82. New single rooms = 80 - Post Construction Capacity = 180.
Current Status - ahead of schedule - Contractor's estimated
completion - 7-1-82. Upon completion of this project, it will

be necessary to remove 20 inmates from 3rd Avenue in order to
approach compliance. Therefore, the system capacity in August

w ill only increase by 60, rather than by a full 80 beds.

Palmer Addition - Scheduled Completion - 3r-I-82. New
Institution, 100 single rooms. Current Status- - nearly
completed - Contractor's estimated completion cute - 3-1-82.

Juneau Expansion - Scheduled Completion - October 1983.
New single rooms = 56, Post Construction Capacity - 130
Current Status - on schedule - Tn design development stage.

Fairbanks Expansion - Scheduled Completion - October 1983.
New single rooms = 77, Post Construction Capacity = 177.

Nome Replacement - Scheduled Completion - Fall of 1983.

New Institution, 32-50 single roans, Post Construction
Capacity = 32-50. Now in design Bhase_.. This project replaces
28 beds, so system increase w ill be minimal.

~ethel Jail - Scheduled Completion - Fall of 1983. New
Institution, 40 single rooms, Post Construction Capacity =
Current Status - Now in design phase. While Bethel beds w
be new to the DOAC system, we w ill also be assuming the
current local jail function. No system increase will be
realizel.

40.
il



FY'83 PROJECT REQUESTS AFFECTING BED SPACE:

Bed Space .
Increase Project
300 Long-Term Facility - Secure institution for sentenced male felons
to be located in Southcentral Alaska. $41 million has been
requested for this 300 bed facility with a core capaci%
enabling future expansion to not more than 400 beds. rough
P.F.P.F. funds, an architectural firm has been selected to
begin planning and preliminary design. Completion is pro-
jected for early 1985.
80 Fairbanks Addition - Minimum to medium custody facility to be

located adjacent to the existing Fairbanks Correctional Center.
This facility would be similar to the new Palmer Audition and
would permit those requiring less secure conditions of confine-
ment to remain in the Northern Region.

SUMMARY OF BED SPACE INCREASES
‘51 Beds - Funded project.'; under des,ign or construction

380 Beds -FY'83 Capital Request
831 Beds -F mded or Requested



- , .
INSTATE BED CAPACITY COMPARED WITH PROJECTED PRISONER POPULATION

Facility 1982 1983 1984 1985 1986
Ketchikan 30 30 30 30 50
Juneau Men's Q0 . 130 130 130 130
Juneau Women's 3 3 3 3 3
Fairbanks 110 177 177 177 177
3rd Avenue 50 50 50 50 50
6th Ave. Men's & Women's 100 100 100 100 100
R|dgieV|e_vv Men's 90 , —0- -0- - -0-
Eagle River Men's 160 160 160 160 160
Eagle River Women's 28 28 28 43 43
Palmer 237 237 237 237 237
Post Road -0- ICO 180 180 180
Nome 28 32 32 32 32
Bethel -0- <10 40 40 40
Long Term Fac. Southcentral -0- -0- -0- 300 300
Fairbanks Addition -0- -0- -0- 80 80
INSTATE BED TOTAL 896 1,167 1,167 1,562 1,582
Projected Inmate Populations 1,112 1,281 1,450 1,620 1,790
Range of Expected High/Low to to to to to
Counts 1,022 1,191 1,360 1,530 1,700

Surrmary: The difference between "Instate Bed Totals" and "Projected Inmate Populations" is that number
'that must be addressed through placement in the Federal Prison System, placement in contract conmunity
facilities, or by additional construction.
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CITIES AND COUNT IES— Business Regulation

Ordirnence tret reguires businessss to dotain lie=e iftrey
dlany iters tat are "'desiged ar marketed faruse with illed
caTebis ar drugs' does ot infrirge an Hirst Amendment. free
gesth ngts of atter beiressss or telr astoers; mor B
adirence faadlly vege when gpliad to stae tet narketed
merdrandise such as duHelaed phlicatos, “‘roach digs,”
and specally designed pipes usd tosmoke narijuera. (Villlage
of Hoffman Estates *e Hipsick, Hoffman Estates, e, No. 8)-
1681) pece 4267

CRIMINAL LAW AND PROCEDURE-Habeas Corpus
Feckral ditrct aourt must disiss hebess conpus petition et
antairs any claim as to which state ramedies have ot been
etasted, ean + edastion reuireEtt hes been met & ©
otter clairs asserted Roe v iy, No. 8-

Ftill Text of Opinions

.Vo. S0-1CS1

VILLAGE OF HOFFMAN ESTATES. ET AL.., APPEL-
LANTS. r. FLIPSIDE. HOFFMAN ESTATES. INC.

APPEAL from the united

THE SEVENTH CIRCUIT

states court of appeals for

Syllabus

No. 56-10r1. Argued December 0. IfrI— Decided March 3, 1h?2

An ordinance i fappt-liam village requires a business toobtain a license if it
sells any item* "hat are "designed or marketed for u.<c with illegal canna-

bis- or drugs.”" Guidelines define the items 'such as "roach clips.” which

are used tc smtkt cannabis, "pipes.” and “"paraphernalia”), the salt of

which is required to be licenced. Appellee, which sold a \ ariety of mer-

chandise in its sir re. including "reach clips” and specially designed pipes

sotlcT Th:>t . pinions UI ICCI le f| tod tivliioi> I-ef.c u||| -S-

lion ir die p«ct: | ﬂ1 I".Int he Un|0 StIes epom RH\ arc
unwe |0 r, > “the Rrp|Met rrg |crr T of Ac
United 2n «3 N> tv up ]ph or other

forrrjl |nert in order thit cor[ecnlnl mj> be rudé before the prelr-u-
ner> portf.es 10 pen.

Riflil tf

«*
frisr.jl.l C ©on*

Section 4

THE EIP'HEAD Of KAHENU AFFAIRS. IRC.. WASHINETDN. D.C.

J..and Brennan. Blackmun. Powell.
joined.
J.. took NO par.

r«.r*ow r?
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Supreme Court
Opinions
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1982°'-

UScu io stiiol.c marihuana, upon bring notified ihai El was in possible vi-
olation of the ordinance, brought suit in Federal District Couit. claiming
that the ordinance is unconstitutionally vague and overbroad, and re-
questing injunctive and declaratory relief and damages. The District
Court upheld the ordinance and awarded judgment to the village defen-
dants. The Court of Appeals reversed on the ground that the ordinance

is unconstitutionally vague on its face.

Held: The ordinance is not facially overbroad or vague but is reasonably

clear in its application to appellee.

lIa) In a facia! challenge to the overbreadth and vagueness of an enact-

ment. a court must first determine whether the enactment reaches a
substantial amount of constitutionally protected conduct. Ifitdoes not.
the overbreadth challenge must fail. The court should then examine the
facial vagueness challenge and should uphold such challenge only if the
enactment is impermissibly vague in all of its applications. Pp. 4-5.

Ib) The ordinance here does not violate appellee’'s First Amendment
rights nor is it overbroad because it inhibits such rights of other parties.
The ordinance does not restrict speech as such but simply regulates the
commercial marketing of items that the labels reveal may be used for an
illicit purpose and thus does nut embrace noncommercial speech. With
respect to any commercial speech interest implicated, the ordinance's re-
striction on the manner of marketing doe* not appreciably limit appel-
lee's communication of information, except to the extent it is directed at
commercial activity promoting or encouraging illegal drug use. an activ-
ity which, ifdeemed "speech.- is speech proposing an illegal transaction
and thus subject to government regulation or ban. It is irrelevant
whether the ordinance has an overbroad scope encompassing other per-
sons' commercial speech, since the ovcrbreadth doctrine does not apply
to commercial speech.

tc) With respect to the facia] vagueness challenge, appellee has not
shown that the ordinance is impermissibly vague in all of its applications.
The ordinance's language "designed. .. foruse" is not unconstitutionally
vague on its face, since it is clear that such standard encompasses at
least an item that is principally used with illegal drugs by virtue of its
objective features, i. r.. features designed by the manufacturer, "bus,
the "designed for use" standard is sufficiently clear to cover at least some
of the items that appellee sold, such as “roach clips" and the specially

designed pipes. As to the "marketed for use" standard, the guidelines
refer to the display of paraphernalia and to the proximity of covered
items to otherwise uncovered items, and thus such standard requires
scienter on the part of the retailer. Under this test, appellee had ample
wanting that its marketing activities required a license, and by display
ing a certain magazine and certain books dealing with illegal drugs physi-
cally close to pipes and colored rolling paper, it was in clear violation of
the guidelines, as it was in selling "roach clips." Pp. b-13.

id) The oru.r.ance's language is sufficiently clear that the speculative
danger of arbitrary enforcement does not render it void for vagueness in

a pre-enforcement facial challenge.

63!" F -21isi'3, reversed and remanded.

Marshall. J.. delivered the opinion of the Court, in which Burger. C.
FiHNgi"L- 0"Connor. JJ,,
White. J.. filedan opinion concurring in the judgment. trn.ri.S.

in the consideration or decision of the case.

Justice Marshall CbllVEI’Edﬁ'EOpinim Ofﬁ‘ecajrt.
This case presents a pre-enforcement fecia) challenge o a

drug p~1gfar it rainance . the ground that if isuncon-

NOTfl Where il o drtrsed de-iruHr. a v ||jo] flejlnnte) wtil tie
ich'ju'd ' " at the line the opi-t-a i' tuc Ir jil* JhUI ior.*:itulei
no pert of the opinion of the Cnjr: but hat Ken
Reporter of D-vM .nv fo: the (jmer.i.T.re of the traJci
t. Delitjil lumber Co.. 3t¥) U.S. 331. 337.

i-pared bi the

€C I muJ Sum

to fi -rM «a.r.rr.
Afe ti. /¥
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stitutior.aly vague and overbroad. The ordinance in ques-
tion requires a business todbtain a licese ifitsllsany iterns
that are “designed or marketed for use with illecal cannabis
or drugs.”” Village of Hoffman Estates Ordinance No.
969—£S.  The United States Court of Appeals for the Sev-
enth Circuit he™d that the ordinance isvague on itsface 639
F. 2d 373 (199r. We noted probable jurisdiction, u. S.
,and now reverse.

For more than three years prior to May 1, 1978, appellee
The Flipsice. Hoffman Estates, Inc. (Flipsice) sold a variety
of merchandise, including phonographic records, smoking ac-
cessories, novelty devices and jenelry, in itsstore located in
the village of Hoffman Estates. Illiois (the village).1 On
February 20. 1978, the village enacted an ordinance regulat-
ing drug paraphemalia, tobe effective May 1, 198.-~ The
ordinance makes itunlawful for any person “to<sll any iters,
effect, paraphermaliia, accessory or thing which isdesigned or
marketed for use with illegal cannabis or drugs, as defined by
Ilirois Revised Statutes, without obtaining a license there-
for” The license fee 1IsS150.00. A husiness must also fik
afficavits that the licensee and its employees have not been
convicted ofa drug-related offense.  Moreover, the business
must keep a record of each salle ofa regulated item, including
the name and address of the purchaser, to be open to police
inspection. No regulated 1tem may be sold to a minor. A
violation B slbject to a fire of not less than S10.00 and not
more than $600.00, and each day that a violation continues
gives rise to a separate offere. A series of licasing guide-
lires prepared by the village attormey defire “Paper,’ "'Roach
Clips,” "Pipes and “Paraphermalia,” the sale of which isre-
quired to be licensd.*

After an adninistrative inguiry, the village determined
that Flipside and one other store appeared 1o be in violrtion

‘ More specifically, the District Court found:
"|Flipside] sold literature that included *A Child's Garden of Gr.v  ‘Mari-
juana G; ower's Guide.- and magazines such as 'Notional Lampoon,"Rolling
Stone.' and ‘High Times." Tne novelty devices and tobacco-related items
plaintiff sold in its store ranged from small commodities such as clamps,
chain ornaments and earrings through cigarette holders, scales, pipes of
various :yp.; ar.d sizes, to large water pipes, some designed for individual
use, some which as many as four i-erstas can use with flexible plastic
tubes. Plaintiff also sold a large number of cigarette rolling papeis in a
variety of colors. One of plaintiffs displayed items was a mirror, about
seven by nine inches with the word “Cotaine” painted on its surface in a
purple color. Plaintiff sold cigarette holders, "alligator clips.' herb sif.ers.
vials, and a variety of tobacco snutf." 4i5 F.Supp. 100. 403! NO Iil. 1960).

'The text of the ordinance is set forth in the Appendix to this opinion.

The Guidelines provide:
LICENSE GUIDELINES FOR ITEMS. EFFECT. PARAPHER-
NALIA. ACCESSORY OH THING WHICH IS DESIGNED OR MAR-
KETED FOP. USE WITH ILLEGAL CANNABIS OR DRUGS
Paper—white paper or tobacco oriented paper no: necessarily designed for
«use with illegal cannabis or drugs may he disp hived. Oi her paper of color-
ful design, names oriented for use with illegal cannabis or drugs and dis-
played are covered.
Roach Clips— irsigned for use with illegal cannabis or drugs and therefore
covered.
ripes—if displayed away from the proximity of r.or.whi'e paper or tobacco
oriented pater, ami not displayed within proximity of roach clips, or litera-
tute encnuragtr.g illegal use of cannabis ur illegal drugs are -o', covered:
otherwise, ¢ v-ned.
Paraphernalia—if displayed with I sch clips or 1:erature encouraging ille-
gal use <f cannabis or illegal drugs it is c.vi red.
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of the ordinance. The village attomey notified Flipside of
the existence of the ordinance, and made a copy of the ordi-
nance and guidelines aailable to Flipside.  Flipside™s owner
asked for guidance concermning which items were covered by
the ordinance; the villae attomey advised him t remove
items ina certain section of the store “for his protection.” and
he did 0. App. 7.. The items included, according to
FlipsideS description, a clamp, chain omaments, an “dli-
gator” dip, key dains, necklaces, earrings, cigarette hold-
ers, glove stretohers, sales, strairers, a pulverizer, squeeze
bottles, pipes, water pipes, pins, an herb sifter, mirrors, vi-
als, cigarette rolling papers, and tobacco suff. On May 30,
1978, instead of applying for a licese or seeking clarificain
via the adninistrative procedures that the village had estab-
lished for its b*censiing ordinances,* Flipside filed this lawsuit
in the United States District Court for the Northern District
of Illirois.

The complaint alleged, inter alig, that the ordinance isun-
aostitutionally vague and overbroad, and reguested injunc-
tive and declaratory relief and damages. Tne District
Court, after hearing testimony, declined to grant a prelimi-
nary injuction. The case was tried without a jury on addi-
tioal evidence and stipulated testimony.  The court issued
an opinion upholding the aonstitutionality of the ordinance,
and awarded judgment to the village defendants.

The Court of Appeals reversed, on the ground that the or-
dinance isunconstitutionally vague on itsface.  The court re-
viewed the language of the ordinance and guidelines and
found it vague with respect to certain conceivable applica-
tians, such as ordinary pipes or “faper clips sold next toRol I-
ing Slone magazine.” 639F. 2, at 382. It also suggested
that the "'subjective’ nature of the "marketing” test creates a
danger of arbitrary and discriminatory enforcement against
those with altermative lifestyles. Id., at 334.  Firelly, the
oourt determined that the availability of administrative re-
view or guicelines cannot cure the defect. Thus, It con-
cluded that the ordinance i impermissibly vague on ts fae.

In a fecial challenge to the overbreadth and vagueness of a
lav*, a court™s firdt task s o determine whether the enact-
ment reaches a substantial amount of constitutionally pro-
tected conduct,” I it does not, then the overbreadth del-

‘Ordinance No. 932-1977. the Hoffman Estates- Administrative Proce-
dure Ordinance, was enacted prior to the drug paraphernalia ordinance,
and provides that an interested person tnav petition for the adoption of an
interpretive rule. If the petition is denied, the person may place the mat-
ter on the agenda of an appropriate village committee for review. The vil-
lage attorney indicated that no interpretive rules had beer, adopted with
respect to the druc paraphernalia ordinance because no one had y .t applied
for a license. App. tiS

" A "facial" challenge, in this context, means a claim that the law is
"invalid in loll—and therefore injapable of any valid application.” Siffel
v. Thompson, 415 U. S. 452. 474 .1974). Inevaluating a facial challenge to
a state law, a federal court must, of course, consider any limiting construc-
tion that a state court or enforcement agency has proffered. Giaynrd v.
City of Rockford. 40* u, S. 104. 110 11972).

'In making that determination, a court should evaluate the ambiguous
as well as the unambiguous scope of the enactment. To this extent, the
vagueness of a law affects overbreadih analysis. Th") Court has long recog-
nized that ambiguous .=.leanings cause citizens to "'steer far wider of the
unlawful zone' . . . than if the boundaries of the forbidden areas were
clearly marked." Bygiil v, Dniiirl. 377 U. S. 2fi0. 372 (19*4). quoting
Sfitiftrv. Randall, '357 U. S. 513. 526i1955i: see Gmyiifd, sa/jrn. at 109:
cf. Young v. A'.formi Mini 77, utivj. 427 U. S. 50. 5231 '1076i.
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le.ige must &il.  The court should then examine the fecial
vagueness challenge and, assuming the enactment inplicates
no corstitutionally protected conduct, should uphold the chal-
lenge only ifthe enactment s impermissibly vague indl of its
golicatios. A plaintiffwho engages in some conduct that
is clearly proscribed cannot complain of the vagueness of the
law as applied to the conduct of others/ A court should
therefore examine the corplainant™s conduct before analyz-
ing other hypothetical goplications of the law.

The Court of Appeals inthis case did not explicitly consider
whether the ordinance reaches oconstitutionally protected
conduct ana isoverbroad, nor whether the ordinance isvague
indl of isgplicatios.  Instead, the court determined that
the ordinance iswid for vagueness because it is unclear in
some of itsgpplications to the conduct of Flipside and of other
hypothetical parties.  Unaer a proper analysis, however, the
ordinance s rot fcially inalid.

1]

We fist examine whether the ordinance infringes
Flipside 3First Amendment rights or isoverbroad because it
inibits the rirst Amendment rights of other parties.
Flipside makes the exorbitant claim that the village has im-
posed a "prior restraint™’on speech because the guidelines
treat the proximity of drug-related literature as an indicium
that paraphermalia are "market” id for use with illeal canna-
bis or drugs.”” Flipside also aigues that because the pres-
ence of drug-related designs, logos, or slogans on parapher-
ralia may trigger enforcement, the ordinance infringes
“@rotected symbolic speech.”” Brief for Appellee 5.

These arguments do not long detain us.  First, the village
has not directly infringed the noncommercial speech of
Flipsice or other parties.  The ordinance licenses and regu-
lates the sale of items displayed “fith” dr “ithin proximity
of* “Hiterature encouraging illecal use of cannabiis or illepl
drugs.”” Guidelines, n. 2. supra, but does not prohibit or
otherwise regulate the sale of literature t=elf.  Although
drug-related designs or names on cigarette papers may sub-
Ject those items to regulation, the village does not restrict
sc-each as such, but simply regulates the commercial market-
ing of iterns that the laels reveal may be used for an illiat
purpose. The soope of the ordinance therefore does not em-
brace noncommercial speech.

Secord, irmfar%anycom mercial SpeeCh interest iSiITpli—
cated here, it isonly the attenuated interest indisplaying and
marketing merchandise in the manner that the retailer de-
sires.  U%e doubt that the villae™s restriction on the manner
of marketing appreciably limits FHlipside™s communication of
information—with one oovious and telling exception.  The
ordinance & expressly directed at conmercial activity pro-
moting or encouraging illeal drug use.  If that activity is

'“[VJag-jeress challenges to statutes which do not involve- First Amentim
irent freedoms must be examined in the light of the facts of the case at
hind." L liitfd Stotts Vv, 419 U. S. 544. 530 11975). See vi 'Vrf
Stater v. Pon"tH. 423 I'. S. *7. 92-93 (1975" L"nitod States v. Sational
D.ir. Product Corp., 372 U. S. 29. 32-33. 36 (1953). “One to whose con-
duct a statute clear;;.- applies may not successfully challenge it for varue-
tiess." Pore.trv. L<re, 417 L'. S. "33. 756 (1974). Tne rationale is evi-
rir.n: to sustain such a challenge, the Ccrr.plairant must prove that the
enactment is vague "not in the sense that i:.squires aperson to conf.rm
h's conduct to an imprecise but comprehensible normative standard, but
rather in the sense that no standard of conduct is specified at all.- C—:Ts
v. CUy of Cincinnati. 4(2 I'. S. 611. 614 (19711. Such a provision simply
hns no cere.” v. Gvjotn. 415 I'. S. 366. 575 (1974).

' Flipside explained that it placed items that the village considers drug
paraphernalia ir. locations near a check-.u' counter because some are

.r.t of p.rer.t-se” items and others are .-mat! arid apt to be shoplifted.
App. 43. Flip-; le did r.ot assert that its manner of placement was moti-
vated ir any par. by a desire to communicate Informal An to its customers.
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deemed “Speech.” then it isspeech proposing an illgpl trans-
action, which a government may regulate or ban entirely.
Central Hudson Gas & Electric Co. v. Public Sendee
Comm™n, 447 U. S. 557, 563-564 (1990); Pittsburgh Press Co.
V. Human Relations Comm®n, 413 U. S. 376, 35S (1973).
Firelly, it is irrelevant whether the ordinance has an
overbroad scope encompassing protected commercial speech
of other persons, because the overbreadth doctrine does not
apply to commercial speech. Central Hudson, supra, at
56, n. 8.7

v

A

A law that does not reach corstitutionally protected con-
duct and therefore satisfies the overbreadth test may never-
theless be challenged on Its face as unduly vague, inviolation
of due process.  To succeed, however, the complainant must
demonstrate that the law is impermissibly vague in al of its
goplicatios.  Flipside makes no such showing.

The standards for evaluating vagueness were enunciated in
Groyned v. City ofRockford, 408 U. S. 14, 108 (1972):

“Vague laws offend several important values. First,
because we assume that man is free to steer between
lavful and unlawful conduct, we insist that laws give the
person of ordinary intelligence a reasonable opportunity
o know what is prohibited, so that he may act accord-
ingly. Vague laws may trap the innocent by not provid-
ing fair warning.  Second, 1fFarbitrary and discrimina-
tory enforcement isto he prevented, laws must provide
exj lidt standards for those who apply them. A vague
law impermissibly delegates besic policy matters to po-
licn en, judges, and juries for resolution on an ad hoc
and subjective besis, with the attendant dangers of arbi-
trary and discriminatory applications.”” (footnotes
anitted).

These standards should ro:t, of course, be mechanically aj-
plied. The degree of vagueness that the Constitution toler-
ates—as well as the relative importance of fair notice and lair
enforcement—depend in part on the nature of the enactment.
Thus, economic regulation is subject t a less strict vague-
ness test because Its subject-matter is often more narrow,"

*Flipside also argues that the ordinance is "overbroad" tt--e ii could
extend to "innocent” and "lawful" uses of items as well as uses with illegal
drugs. Brief for Appe-llee 10, 33-35. This argument seems to confuse
vagueness and overbreadth doctrines. If Flipside is objecting that it can-
not determine whether the ordir-ance regulates items with some lawful
uses, then it is complaining of vagueness. 5Ve find that claim unpersua-
sive in this fjre-enforceir.en: facial challenge. See infra, at --—---- . If
Flipside is objecting that the ordinance would inhibit innocent uses of items
found to be covered by the ordinance, it is complaining of denial of substan-
tive due process. The latter claim obviously lacks merit, A retailer's
right to sell smoking accessories, and a purchaser's right to buy and use
them, are entitled only to minimal due pr.-cess protection. Here, the vil-
lage presented evidence of illegal drug use in the community. App. 37.
Regulation of items that have some lawful as well as unlawful uses is not an
irrational means of discouraging drug use. See Error Corp. v, Gncemor
ufMaryland. 437 If. S. 117? 124-125 (1975).

The hostility of some lower courts to drug paraphernalia laws—and par-
ticularly to those regulating the sale of items that have many innocent
uses. see. C. ¢.- 629 F. 2d at S51-3S3; Rtcorc Revolution So. C. Inc. v. C tty
of Paniia, 635 F. 2d 916. 923 (CA6 1930 vacated and remanded. ------
L. S.---- (195T—may ref.t-c: a belief that these measures are ineffective
in stemming illegal drug -use. This |»ercvived defect, however.:» not a de-
fect of clarity. Inthe unlikely event th_. a state court construed this ordi-
nance as prohibiting the sale of all pipes, of whatever description, then a
seller of corncob pipes could not complain that the law is unduly vague.
He could, of course, object that the law was not intended to cover such
items.

" Papnclinftoii v. Ci"y o/ jocktonviUt. 405 I\ S. 156. 162 '1972! (dic-
tum: collecting cases).
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and because husinesses, which face economic demands to plan
behavior carefully, can be expected t© consult relevant legis-
lation in advance of action.” Indeed, the regulated enter-
prise may have the ability to dlarify* the meaning of the regu-
lation by its own inguiry, or by resort to an adninistrative
process.” The Court has also expressed greater tolerance of
enactments with advil rather than criminal penalties because
the consequences of Inprecision are qalitatively less se-
vere."” And the Court has recognized that a scienter re-
quirement may mitigate a law S vagueness, eecially with
respect 1o the adequacy of notice to the complainant that his
conduct is proscribed.”

Firally, perhaps the most important factor affecting the
clarity that the Constitution demands of a law iswhether it
threatens to irhibit the exercise of constitutional ly protected
rigts. I, for example, the law interferes with the right of
free speech or of association, amore stringent vagueness test
should apply.™

B

This ordinance simply regulates business behavior and con-
tains a scienter requirement with respect 1o the altermative
Tarketed for use™ standard. The ordinance nominally im-
poses only cml peralties.  However, the village concedes
that the ordinance 5 Tuasi-crimiral," and its prohibitory and
stigratizing effect may warrant a relatively strict test.”
Hipside™s fecial chal lenge faills because, under the test appro-
priate t either a quesi-criminal or a criminal law, the ordi-
nance s ufficiently clear as gpplied to Flipsice.
The ordinance requires Flipsice t dotain a lice=e ifitslls
Ay iters, effect, pargphermalia, accessory or thing which B
designed or marketed for use with illegal cannabis or drugs,
as defired by the Illirois Revised Statutes.”” Flipsice ex-
presses no uncertainty about which drugs this descnp.ion en-
S; as the District Court noted, 4S5 F.Supp. at 4065,
Ilirois law clearly defines cannabis and numerous other con-
trolled drugs, including cocaire. 1L Rev. Slat., dh. 56 12,
,F703 and 1102(g) (1977). On the other hand, the words
“Iters, effect, pargphermalia, accessory or thing'”* do not iden-
tify the type of merchandise that the village desires to regu-
late.T Flipsice™s challenge thus appropriately focuses on the
language “'designed or marketed for use.” Under either the
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“designed for use™ or “flarketed for use™ *tandard, we con-
clude that at lesst some of the 1tems sold iby Flipside are cov-
ered. Thus, Flipside$fecial challenge is uavailing.

1. “Pesignedfor use" =

The Court of Appeals objected that “detsigned ... foruse””
is ambiguous with respect to whether items must be inher-
ently suited only for drug use; whether thie retailer™s intent or
manner of display is relevant; and whetkher the intent of a
third party, the manufacturer, saitial., since the manufac-
turer isthe "'designer.”” 639 F. 2d, ai 33(0-8L. For the rea-
sons that follaw, we conclude that this larur. inge isnot uncon-
stitutioally vague on its face.

The Court of Appeals “speculation about the meaning of
"design” is largely unfounded.  The guidielires refer to “Pa-
per of colorful design' and to other seciific items as conclu-
sively "'designed” or not "designed’ for illle=l use.”” A prin-
cipal ~-ghing of “design” is “To fashion according to a plan.”
Webs. ,*/s New Intemational Dictionary cof the English Lan-
guage 707 (A ed. 1%7). CF. Lanzeita W. A'ctc Jersey. 306
U. S. 451, 44, n. 3 (199). It is therefore plain that the
standard encompasses at lease an item thart isprincipally used
with illepl drugs by virtue of its dojectives features, ie., fea-
tures designed by the manufacturer. A business perso.t of
ordinary intelligence would understand that this term refers
1o the design of the manufacturer, not tlhe intent of the re-
tailer or customer. It is also sufficiently clear that 1tems
which are principally used for nondrug puirposes, such as or-
dinary pipes, are not “designed for use””with illegal dr 3.
Moreover, rr issue of fair warning is present in this cae,
since Hipsif  concedes that the phrase nofers to structural
characteristics of an 1tem.*

The ordinance and gquidelines do comtain arbiguities.
Nevertheless, the "'designed for use™ stamdard is sufficiantly
clear 1o cover at lesst some of the items” that Flipsice sold.
The ordinance, through the quidelines, (eqlicitly regulates
“foach clips.”" Flipsice™s co-operaior adnitted that the store
sold such items, see Tr. 26. 30, and the viillage Chief of Folice
testified that he had never seen a "roeclh dip” Used for any
purpose other than to smoke camebis. _Ap- 5. The dhief
also testified that a special ly-designed pipe that Flipside mar-
keted 5 typically used t smoke marijuana. App. 52
Whether further quidelines, adninistrative rules, or enforce-
ment policy will clarify the more ambigucnus scope of the stan-
dard in other respects s0fno concem in this fecial dallenge.

2. "Marketedfor use "
Whatever arbiguities the "designed . . .foruse” standard
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may engender, the altermative "marketed foruse” standard is
transparently clear: it describes a retailer S intentional dis-
play and marketing of merchandise. The guicdelines refer to
the display of paraphermaliia, and to the proximity of covered
items tn otherwise uncovered iters. A retail store there-
fore must dotain a lice=e ifit celiberately displays itswares
in a manner that appeals to or encourages illeal drug use.

The standard requires scienter, since a retailer could scarcely
"market’" items "for'"" a particular use without intending that
Use.

Under this test. Flipside had ample warning that 1ts mar-
keting activities required a licnse.  Flipside displayed the
magazine “High Times” &nd books entitled “Mari juana Grow-
er's Guide," “Children’s Garden of Grass,” and “The Plea-
sures of Cocaine,"* physical ly close tc pipes and colored rolbng
papers, in clear violation of the guicelines. As noted abowve,
Flipsice™s co-operator admitted that bis store sold “foach
clips,” which are principally used for illepl purposes.  Fi-
rally, inthe same section of the store. Flipside had posted
the sien, “You must be ISor older to purchase anv head sup-
plies."2- Tr. 3.

\%

The Court of Appeals also held that the ordinance provides
ireufficiet standards for enforcement. Jecifically, the
court feared that the ordinance might be used to harass indi-
viduals with altermative lifestyles and viens. 639 F. 2d, at
334.  Inreviewing abusiness regulation for fecial vagueness,
however, the principal inquiry iswhether the law affords fair
warning ofwhat is proscribed.  Moreover, this emphasis s
almost inescapable I reviewing a =re-enforcement challenge
toa lav, Here, no evidence hes. been, or could be, iIntro-
duced to indicate whether the ordinance has been enforced in
a discriminatory manner or with the aim of irhibiting unpop-
ular speech.  The language of the ordinance is sufficiantly
clear that the speculative danger of arbitrary enforcement
does not render the ordinance woid for vagueness. Cf.
Papachri:lou v. City of Jacksonville, 405 U. S. 155, 165471
&519% Coates V. City of Cincinnati, 402 U. S. 611, 614

We do not suggest that the risk of discriminatory enforce-
ment is irsignificathere.  Testimony of the village attomey
who drafted the ordinance, the villlage president, and the po-
lice chief revealed confusion over whether the ordinance ap-
plies o certain iters, as vell as extensive reliance on the
“Fudgment” of poliice officers to give meaning to the ordinance
and to enforce itfairly. At this stage, however, we are not
prepared © hold thet this risk jeopardizes the entire
ordinance.””

Nor do we assume that the village will take no further
steps to minimize the dangers of arbitrary enforcement.
The village may adopt adninistrative regulations that will
aufficiently narrow potentially vague or arbitrary interpreta-
tions of the ordinance.  In economic regulation especially,
such administrative regulation will often suffice t clarify a
standard with an otherwise uncertain soope.  V.'c-also fird it
significatt that the villag, in testimony below, primarily re-
lied on the "marketing” aspect of the standard, which does
not require the more ambiguous Itc-my-item analysis of
whether pargphermalia are "'designed for'" illgal drug use,
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and which therefore presents a lesser risk of discriminatory
enforcement.  “Although it is possible that specific future
appbeations . . . may engender concrete problems of con-
stitutioral dimension, twill be time enough to consider any
such problems when they arise.”” Seagram & Sons V.
Hostetler, 334 U. S. b, 2*(196).=

Vi

Many American communities have recently enacted laws
regulating or prohibiting the sale of drug paraphermalia.
Whether these laws are wise or effective isrot, of course, the
province of this Court.  See Ferguson v. Skmpa, 372U. S.
726. 728-730 (1963). We hold only that such legislation isnot
Tecially overbroad or vague if it does not reach constitution-
ally protected conduct and is reasonably clear in its applica-
tin to the complainant.

Accordingly, the judgment of the Court of Appeals is re-
versed, and the case Is remanded for further proceedings
consistent with this opinion.

It isso ordered.
Justice Stevens took no part inthe cosideration or deci-
sinoftisC e

APPENDIX
Village of Hoffman Estates Ordinance No. 969-1978

AN ORDINANCE AMENDING THE MUNICIPAL CODE
OF THE VILLAGE OF HOFFMAN ESTATES BY PRO-
VIDING FOR REGULATION OF ITEMS DESIGNED OR
MARKETED FOR USE WITH ILLEGAL CANNABISOR
DRUGS

WHEREAS, certain items designed or marketed for use
with illegl drugs arc being retailed within the Village of
Hoffman Estates, Cook County, Illirois, and
WHEREAS, itisrecognized that such items are legal retail
itens and that treir sale cannot be banned, and
WHEREAS, there isevidence that these items are designed
or marketed for use with illegpl canr_abis or drugs and itis in
the best interests of the health, safety and welfare of the dti-
zens of the Village of Hoffman Estates to regulate within the
Villae the sale of items designed or marketed for use with
illepl cannabis or dmgs.
NOW THEREFORE, BE ITORDAINED by the President
and Board of Trustees of the Village of Hoffman Estates,
Cook County. Illiroisas folloss:
Section 1 That the Hoffman Estates Municipal Code be
amended by adding thereto an additional section. Section 8-7-
16, which additional section shall read as folloss:
Sec. S-7-16TEMS DESIGNED OR MARKETED
FOR USE WITH ILLEGAL CANNABIS OR DRUGS
A. License Required:
it Sall be unlawful for any person or persons as princi-
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ral. clerk, agent or servant to <l any iters, effect,
paraphermalia, accessory or thing which is designed or
marketed for use with illegpl cannabis or drugs, as de-
fired by Iliris Revised Statutes, without dotaining a i+
cense therefor.  Such licensesshu.  inaddition toany
or al other licases held by gplicant.

B. Application:

Application to =l any 1tem, effect, paraphermalia, acces-
sory or thing which isdesigned or marketed for use with
illepl camabis or drugs gell, in addition to require-
ments of Article S-1. be accompanied by afficavitsby ap-
plicatt and each and even-employee authorized to <l
such 1tems that such person h.2s never been convicted of
a drue-ralated offense.

C. Minors:

It shau be unlawful to sl or give items as described In
Section S-7-16A inany form to any male or female child
under eighteen years of age.

D. Records:

Every licensse must keep a record of even-iten, effect,

paraphermalia, accessory or thing which is designed or
marketed for use with illepl cannabis or drugs which B
sold and this record srelll be open to the inspection ofany
police officr at any time during the hours of business.

Such record dell cotain the name and address of the
purchaser, the name and quantity of the product, the
date and time of the salle, and the licensee or agent of the
lices="s signature, such records dell be retained for
not less than two (@) years.

E. Regulations:

The applicant gall comply with dl applicable regulations
of the Department of Health Services and the Folice
Depanmrat

Section 2: That the Hoffman Estates Muneipal Code be
amended by adding t Sec. $-2-1 Fees: Merchants (Products)
(he additional language as folloss:

I'tems designed or marketed for use with illegpl cannabiis
or drugs S150.00
Sctir’, J: Pealty. Any person violating any provision of
JU-- ordinance shall be fined not less than ten collars ($10.00)
nor more than five hundred dollars (S500.00) for the first of-
fense and succeeding offenses during the same calendar year,
and each day that such violation all continue dall be
deemed a separate and distinct offense.
Section 4: That the Villlage Clerk be and ishereby authorized
1o publish this ordinance in pamphlet form.
Section 5: That this ordinance sall be in full force and effect
May 1, 19%. after its passage, approval and publication ac-
cording to law.

Justice White, concurring in the judgment.

I agree that the judgment of the Court of Appeals must he
reversed. ldo rot, however, believe itnecessary to discuss
the overbreadth problem in order o reach this et The
Court of Appeals held the ordinance to be wid for
itdid not disauss any problem of overbreadth. That oplnlon
shoulld be reversed simply because iterred in its analysis of
the vagueness problem presented by the ordinance.

1 agree with the majority that a fecial vagueness challenge
1o an economic regulation must demonstrate that "‘the enact-
ment s in; -missibly vague inall of its gplicatios.” Infra,
at 5. 1 alwo agree with the majority § statement that the
"marketed for use” standard in the ordinance is "sufficiently
Clear.” There i, inmy view, no need to go any further: Ifit
is "‘transparently clear” that some particular conduct is re-
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stricted by the ordinance, the ordinance survives a fecia
challenge on vagueness grounds.

Tedmically, overbreadth is a standing doctrine that per-
mits parties in cases involving First Amendment challenges
to government restrictions on noncommercial speech toargue
that the regulation is invalid because of its effect on the First
Amendment rights of others, not presently before the Court.
Broadrick v. Oklahoma, 413 U. S. 601, 612-615 (1973).
Whether the appellees may make use of the overbreadth doc-
trine depends, in the first instance, on whether or not they
have a colorable claim that the ordinance infringes on con-
stitutiorally protected, noncommercial speech ofothers.  Al-
though gopeiiees ciaim that the ordinance does have such an
effect, that argument is tenuous at best and should be kft o
the lower courts for an initial determination.

Accordingly, 1 concur in the judgment reversing the deci-
sion below.

RICHARD N. WI' LIAMS. Hoffman Estates. Ill, for appellants: MI-
CHAEL L PRITZKI R. Chicago, lll. (R. BRENT DANIEL and MARK F.
SULLIVAN', with bin on the brief) for appellee.

No. £0-846

JIM ROSE, WARDEN, PETITIONER v. NOAH
HARRISON LUNDY

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

Syllabus

No. s0-846. Arguad October 14. 1931—Decided March 3, 1982

Title 28 U. S. C. 552264(b) and tc) provide that a state prisoner's applica-
tion for a writ of habeas corpus in a federal district court based on an
alleged federal constitutional violation will not be granted unless the ap-
plicant has exhausted the remedies available in the state courts. After
respondent was convicted of certain charges in a Tennessee state court
and his convictions were affirmed, he unsuccessfully sought posuonvic-
tion relief in a state court. He then filed a petition in Federal District
Court for a writ of habeas corpus under 52254. alleging four specified
grounds of relief. The District Court granted the writ, notwithstanding
that the jietition included both claims that had not been exhausted in the
state courts and those that had been. The Court of Appeals affirmed.

Held: Tne judgment is reversed and the case is remanded.

(124 F. 2d IKK), reversed and remanded.

Justice 0"Connor delivered the opinion of the Court with respect to
Parts I. 11. 111-A. 111-B. and 1V, concluding that a district court must dis-
miss habeas petitions containing both unexhausted and exhausted claims.
A rule requiring exhaustion of ail ciaims in state courts promotes comity
and furthers the purposes underlying the exhaustion doctrine, as codified
in 5522>4tb) and (c). of protecting the state cour.s' role in the enforcement
of federal law and preventing disruption of state judicial proceedings.

Justice 0 €onnor, joined by Ciiiet Justice Rurcier. Justice
Powell, and Justice P.ehnouist. concluded In Part 1U-C that the total
exhaustion rule will not impair the state prisoner's interest in obtaining
speedy federal relief on his claims, since, rather than returning to state
court to exhaust all of his claims, he can always trend the petition to de-
lete the unexhausted claims, although by doing so he would risk dismissal
of subsequent federal petitions.

0*Connor. J., announced the Court's judgment and delivered an opinion
of the Court with respect to Parts 1. Il, 111-A. 111-B, and 1V, in which

Burger, C. J.. and Brennan, Marshall, Powell, and P.ehnquist.

JJ., joined, and an opinion with rtspect to Pan 11I-C, in whieh BURGER,

C.J, and Powell and Rr.HNQnST, JJ., joined. BLaCKMUN, J., filed an

opinion concurring In the judgment, Brennan, J.. filed an opinion con-

curring In pan and dissenting ir. part, in which Marshall. J,. joined.

White, J.. filed an opinion concurring in par* and ditsetitir.g in part. Ste-

vens, J., filed a dissenting opinion.

JUSTICE O Tonnor celivered the goinian of the Court ex-
ot as o Part 1HI-C.

In this case we consider whether the exhaustion rule in23
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MODEL DRUG PARAPHERNALIA ACT
Prefatory Note

The Uniform Act does not control the manufacture, ad-
vertisement, sale or use of so-called "Drugi Parapher-
nalia." Other state laws aimed at controlling Drug.
Paraphernalia are often too vaguely worded and too

limited in coverage to withstand contstitutional attack
or to be very effective. As a result, the availability

of Drug Paraphernalia has reached epidemic levels; An
entire industry has developed which promotes, even
glamo'xzes, the iIIePaI use of drugs by adults and
chiltirea alike. Sales of Drug Paraphernalia are reported
as hijh as three billion dollars a year. What was a small
phenomenon at the time the Uniform Act was drafted has now
mushroomed into an industry so well-entrenched that it has
its own trade magazines and associations.

This Model Act was drafted, at the request of state author-
ities, to enable states and local jurisdiction;

with the paraphernalia problem. «( the’ form of
sug gmn®rid
A£)E**yThe Uniform Act is extremely well-organized. It

contains a definitional section, an offenses and penalties
section, a civil forfeiture section, as well as miscella-
neous sections on administration and enforcement. Instead
of creating separate, independent paraphernalia laws, it
seems desirable to control Dng Paraphernalia by amending
existing sections, of the Unifo.m Controlled Substances Act.

Article | provides a comprehensive definition of the term
PDrug Paraphernalia” and includes particular descriptions
of the most common forms of paraphernalia. Article | also
outlines the more relevant factors a court or other
authority should consider in determining whether an object
comes within the definition.

Article Il sets out four criminal offenses intended to pro-
hibit the manufacture, advertisement, delivery or use of
Drug Paraphernalia. The delivery of paraphernalia to a
minor is made a special offense. Article Il clearly defines
what conduct is prohibited, and it specifies what criminal
state of mind must accompany such conduct.'



Article 11l provides for the civil seizure and forfeiture

of Drug Paraphernalia. Civil forfeiture can be an effec—
tive deterrent, particularly to commercial suppliers whose
capital 1is invested in inventory. Civil forfeiture can

also be utilized in circumstances where criminal penalties
seem unjustified.
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ARTICLE 1
(Definitions)

SECTION (insert designation of definitional section)
of the Controlled Substances Act of this State is
amended by adding the following after paragraph (insert
designation of last definition in section):

"( ) The term "Drug Paraphernalia® means all equip-
ment, products and materials of any kind th?h_aJ% USGd,
intended for use, or designed for use, in planting,
propagating, cultivating, growing, harvesting, manufac-
turing, compounding, converting, producing, processing,
preparing, testing, analyzing, packaging, repackaging,
storing, containing, concealing, 1injecting, 1ingesting,
inhaling, or otherwise introducing into the human body
a controlled substance in violation of this Act (mean-
ing the Controlled Substances Act of this State) . . It
includes, but is not limited to:

¢H) Kits used, 1intended for use, or designed for

. use in planting, propagating, cultivating, growing or

harvesting of any species of plant which is a con-
controlled substance or from which a controlled substance
can be derived;

2 Kits used, intended for use, or designed for
use in manufacturing, compounding, converting, pro—
ducing, processing, or preparing controlled substances;

3) Isomerization devices used, 1intended for use,
or designed for use 1in increasing the potency of any
species of plant which is a controlled substance;

(4) Testing equipment used, intended for use, or
designed for use in identifying, or in analyzing the
strength, effectiveness or purity of controlled sub—
stances;

(5) Scales and balances used, intended for use,
or designed for use in weighing or measuring controlled
substances;

(6) Diluents and adulterants, such as quinine
hydrochloride, mannitol, mannite, dextrose and lactose,
used, intended for use, or designed for use in cutting*e
controlled substances;

@) Separation gins and sifters used, intended
for use,-, or designed for use in removing twigs and
seeds from, or in otherwise cleaning or refining
marihuana;

(.8) Blenders, bowls, container™, spoons and m P

<« mixing devices used, intended for use, or designed..

use M compounding controlled substances;
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(9) Capsules, balloons, envelopes and other con-

tairiers used, intended for use, or designed for use
in packaging small quantities of controlled substances;

(10) Containers and other objects used- intended

for "use, or designed for use in storing or concealing
controlled substances;

(11) Hypodermic syringes, needles and other

objects used, intended for use, or designed for use
in parenterally injecting controlled substances into
the human body;

(12) Objects used, intended for use, or designed

for use in ingesting, 1inhaling, or otherwise intro-
ducing marihuana, cocaine, hashish, or hashish oil
into the human body, such as:

(a) Metal, wooden, acrylics glass, stone,
plastic, or ceramic pipes with or without
screens, permanent screens, hashish heads, or

punctured metal bowls;
(b) Water pipes;
(c) Carburetion tubes and devices;
(d) Smoking and carburetion masks;

(e) Roach clips: meianing objects used to
hold burning material,- such as a marihuana
cigarette, that has become too small or too
short to be held in the hand;

(f) Miniature cocaine spoons- and cocaine
vials;

(9) Chamber pipes; -
(h) Carburetor pipes;
(1) Electric pipes;
) Air-driven pipes;
k) Chillums;
D) Bongs;
(m) lce pipes or chillers;
"In determining whether an object is Drug parapher-

nalia, a court or other authority should consider, 1in

addition to all other logically relevant factors, the
following:

(1) Statements by an owner or by anyone in con-

trol of the object concerning its use;

(2) Prior convictions, if any, of an owner, or

of anyone in control of the object, under any State
or Federal law relating to .any controlled substance;

,(3) The proximity of the object, in time and

space, to a direct violation of this Act;

(4) The proximity -of the -object to controlled -

substances; g
AV
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(5) The existence of any r

substances on the object?
(0) Direct or circumstanti

esidue of.controlled

al eviience of the

intent of an owner, or of anyone in control of the

e object, to deliver it to perso

should reasonably know, 1intend
facilitate a violation of this
an owner, or of anyone in cont
to a direct violation of this

a finding that the object 1is i
designed for use as Drug parap

ns whom he knows, or
to use the object to
Act; the 1innocence of
rol of the object, as
Act shall not prevent
ntended for use, or
hernalia;

(7) Instructions, oral or written, provided with

the gbject concerning its use;

(0) Descriptive materials accompanying the object

which explain or depict its us

e,

(9) National and local advertising concerning 1its

use?

(10) The manner 1in which the object is displayed

for sale;

(11) Whether the owner, or anyone 1in control of

the object, 1is a legitimate su

pplier of like or related

items to the community, such as a licensed distributor

or dealer of tobacco products;

(12) Direct or circumstantial evidence of the ratio

of sales of the object (s) to t
business enterprise;

he total sales of the

(13) The existence and scope of legitimate uses
for the object in the community;

(14) Expert testimony concerning its use."”

ARTICLE 11

(Offenses and Penalti

es)

SECTION (designation of offenses and penalties section)
of the Controlled Substances Act of -this State is amended
by adding the following after (designation of last sub-

stantive offense):

SECTION (A) (Possession oif Drug Paraphernalia)
It is unlawful for any person to use, or to

posseiss with intent to use,

plant, propagate, cultivate,
facture, compound, ..convert,
Pare» test, analyze, pack,
cpnﬁeaﬁ! i_n_je_L
introduce into the human bo
in violation of this Act.

drug paraphernalia to

grow, harvest,"-manu®...
-produce,-Lprocess; "pre**" _TC?"M;
repack, store,econtain,

ct,wingest.minhale,] oz ol eojurixpe.

&y a-controlled substance
Any person who violates
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this section is guilty of a crime and upon con-
viction may be imprisoned for not more than { ),
fined not more than (), or both."

"SECTION (B) (Manufacture or Delivery of Drug

Paraphernalia)

it 13 IlftiaWful~Yor any person to deliver,
pccncc N Lu tn -Injuns- ,il..
vith~3-ii UKfc Lu QyilU~r®. Aruc paraphernalia.
Vtrying- or under circumstances where one rea-
sonably should know, that it will be used to
plant, propagate, cultivate,- grow, harvest, manu-
facture, compound, convert, produce, process,
prepare, test, analyze, pack, repack, store, con-
tain, conceal, 1inject, 1ingest, inhale, or other-
wise introduce into the human body a controlled
substance in violation of this Act. Any person
who violates this section is guilty of a crime
and upon conviction may be imprisoned for not
more than ( ), fined not more than ( ), or both."

"SECTION (C) (Delivery of Drug Paraphernalia to

a Minor)

Any person.,] , ~ o f - arTe or NVP-I who
viglaLU(~j?DTTonTBj~~eiiverl [ryllPdfllII|2Hi up Ju,r-
1 anp vhn is at
least 3 years his junior is guilty
offense and u p 0 n , <grr
not
boV

"SECTION (D) (Advertisement of Drug Paraphernalia)
It is unlawful for any person to place 1in
any newspaper, magazine, handbill, or other publi—
cation any advertisement, knowing, or under circum—
stances where one reasonably should know, that the
purpo.se of the advertisement, 1in whole or in part,
is to promote the sale of objects designed or
intended for use as drug paraphernalia. Any person
who violates this section is guilty of a crime and
upon conviction may be 1imprisoned, for not more than
( ), fined not more than * ), or both."

* ARTICLE 111 S

- -~ (jjivil Forfeiture)

SECTION (insert designation of civil forfeiture section)

of the Controlled Substances Act of this State is amended



to provide Tfor the civil seizure and forfeiture of drug
paraphernalia by adding the following after paragraph
Cinsert designation of last category of forfeitable
property);

"(C) all drug paraphernalia as defined by Section
() of this Act."

ARTICLE 1V
(Severability)

IT any provision of this Act or the application
thereof to any person or circumstance is held 1invalid,
the invalidity does not affect other provisions or
applications of die Act which can be given effect
without the 1invalid provision or application, and to
this end the provisions of this Act "are severable.
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DRUG PARAPHERNALIA — LICENSING STAT-
UTES — VAGUENESS >21$.30

Village of Hoffman Estates v. Flipside, Hoffman Estates,
Inc., No. 80-1681; argued 12/9/81.

During the kst few years, a number of local and state
governments have adopted “head shop™ laws regulating
the salle of drug “paraphermalia.” Some of these statutes
have faced broad-based constitutional challenges. Re-
cently an Hlirois community urged the Court to overtum
a ruling by the U.S. Court of Appeals for the Seventh
Circuit holding its paraphemalia lav — one of the first
adopted in the country —unconstitutional. Finding the
ordinance unconstitutionally vague, the Seventh Circuit
granted declaratory relief to a boutique that <ells ciga-
rette rolling paper, water pipes and other items that
might fall within the reach of the law.

Arguing for the gopellant, Richard N. Williams, of
Hoffman Estates, HHlimis, ld the Justices that the
claimed vagueness of the ordinance, which licensss the
sale of drug paraphemalia, is the only issue before the
Court. Even ifthe Court does consider other challenges
to the ordinance, counsel said that & does ol
infringe on any constitutionally protected rights.

Grayned v. City of Rockford ,408 U.S. 104, supplier
the appropriate standard for judging whether the ord.-
nance suffers from unconstitutional vagueness. Williams
explained. Grayncd requires that a law give a person of
ordinary intelligence a reasonable opportunity © know
what is prohibited and that &t also must provide eplicit
standards t govern the actions of those who must
enforce the law.

The paraphemalia licensing ordinance, counsel
stressad, docs not involve criminal pernalties; it requires
payment of a fire for a violation.

Justice White: What isthe fing?

A violator may be fined up to S500.

Justice White: Docs that fire make the offense
criminal?

No, mtdoesn T, counsel responded.

Justice White: Did the Seventh Circuit find the ordi-
nance vague in that a person couldn Tidentify any article
that fll within its reach? What if there is one article
that clearly falls within the statutory reach?

Then this case should be remanded.

LITIGATION EXPLOSION

Since this case began, counsel noted, there has been
an “éxplosion”of litigation dealing with drug parapher-
ralia lans. That explosion has been furthered by the
Drug Enforcement Administration3 “Model Act,””
which creates criminal penalties for mere possession of
drug paraphemalia. That Act has been adopted by. a
number of jurisdictions and has withstood constitutional
challenges in the Eighth and Tenth Cirouits.

The villagge™s ordinance, which predates by 18 months
the Model Act, requires that businesses retailing any
"1tem, effect, paraphemalia, accessory or thing which B
designed or marketed for use with illegpl cannabis or
drugs”“must obtain a license  do <0, Williams slated.
The words “farketed for use”With illegal drugs elimi-
nate the need to identify iton-by-ilem what parapherna-
lia 5 prohibited. The ordinance also bans the sale of any
proscribed article to a juvenile.

However, we decided not to regulate the “dvertising of
paraphermalia, counsel observed, because of possible
First Amendment inplications, even though we believed
that the First Amendment did not protect such ites.

The Chief Justice: How do you draw a distinction
between advertising for sale and holding out for sale at
the retail establishment?

Advertising goes to the pubiic gererally and raises
possible First Amendment isses, but we do not think
that the First Amendment protects the marketing or
display of drug paraphermalia, Williams said.

Justice O Connor: Has the statute been previously
interpreted to include a scienter requirement?

Before the federal lawsuit, there had been no judicial
interpretation of the ordinance.

Justice 0*Connor: Do you infer intent from the design
and the manner of display of the articles?

Yes, wc do.

SUFFICIENT WARNING

This ordinance provides sufficieit warning of the
proscribed conduct. Williams continued. The appellee
may so to the dictionary t find the common meaning of
the conduct that the statute proscribes. This Court
should nol “Strain”*to fird a legislative enactment, such
as this one, unconstitutional, he stressed. This ordinance
applies only o retailers. I there arc marginal aress, a

For €l text of U.S. Supremo Court gpinions in crimiral casss, see Section 3.

Section 4

Copyright ' 1931 by The Bureau of National Affairs. Inc
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p-jdent businessman can find out the requirements of
the lav by contacting village officials. Moreover, the
village has provided guidelines for interpreting the ordi-
nance. and the local administrative procedures act af-
.05 hearings to aggrieved parties.

The appellees don Tl rolling tobacco or medicine or
other lawful goods for which the paraphemalia might
lavfully be used, counsel added. They know that their
products will more likely than nol be used with illggl
drugs. The Court should find no problem with the Leary
[v. U.S.. 412 U.S. b"37] presumption that the ordinarce
creates. It may be true that an item marketed in he
manner that the ordinance proscribes may be used inno-
cently. but this Court has never required that a pre-
sumption be accurate in every imaginable situation,
Williams emphasized, again citing Leary.

The Seventh Circuit feared that the ordinance would
have an effect on certain kinds of lifestyles. But we have
a right t legislate against lifestyles that can affect the
public safely and welfare, co * el argued. Drug abuse
has become rampant inour scciety, and the marketing of
drugs and paraphermalia has become big business.

Justice Blackmun: Have you changed your ordinance?

N @t a word of ithas been changed, Williams respond-
ed. The village, however, has had some concems over
cvil lidvility problems associated with the ordinance as
worded.

Counsel pointed out that the statute also requires that
a person purchasing dojects deemed to be paraphermalia
sign a register as he would for certain controlled sub-
stances. such as paregoric. If a person buys a lot of
paraphemalia, we may take a look at hir

ESTIMATING FATE

Counsel for appellee. Michael L. Pritzker, of Chicago,
told the Justices that the village has narrowed its argu-
ment to the vagueness isse, and thus has overlooked the
other constitutional problems. Moreover, the village
talks about "paraphernmalia™ as though it has clearly
defined the word, but it hasn T done =0, Pritzker said.
The record makes clear that the objee ionablc goods Ih3t
the appellee carries arc not paraphemalia per <.

Justice Rchnquisi: What do you do with one of our
cases that suggests that a man"s fate may sometimes
turn on his estimating the meaning of a statute?

But the language of this statute does not lend telf to
the decree of precision that the Constitution requires,
counsel replied. There arc no real standards in the
ordinance. Under it, you may be able to sl blue rollirg
paper, but nol brown paper. At trial, even the appellants >
witnesses had problems adequately describing the items
reached by the ordinance, counsel said.

The community may actually be legislating against
certain lifestyles, and thereby imposing a village moral-
ity on the citizzory. A .econt Columbia University law
review article deals with the lifestyle inplications of
drug paraphemalia laws.

Justice White: Suppose that a customer says that he
ti<fs marijuana and asks a retailer for secific itens to
help him use the drug and the retailer then <liIs him
certain itars. Would there be any guestion as to the use
for which the 1tems would be intended?

20 CrL 4142
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Under this ordinance, the items would have to be
designed and marketed for use with illegal drugs.

Justice White: Then how can this ordina~.ee be vague?

It can be so because the example that you offered isnT
this case.

Justice Rchnquisi: DoesnT a retailer have some
knowledge of his own business?

Yes, but the appellee has maintained that none of the
items that it slls are paraphemalia.

Justice White: The Seventh Cirauit said that the
ordinance was vague.

The Seventh Circuit said that the ordinance fails t
provide the appellee with fair notice of the proscribed
conduct. That court found no standards for enforcing
the ordinance or even adjudicating rigtts under it

The Chief Justice: What about bongs?

Bong ksa word for a walerpipe. The statute seems to
make brass waterpipes lawful, but not those made of
other types of materials, even though there3 no differ-
ence in the design. This pc.fts up the confusion and
notice problems that the ordinance creates.

Justice Rehnquist: What ifthe ordinance had regulat-
ed the sale of hypodermic needles?

That would depend. In some urban aress, hypodermic
needles are associated with unlawfulnessness, and there
might be a need for some type of regulation. But there 3
no ready association of unlawfulness with the products
at isse here.

Justice Rehnquist. If an ordinance made the sale of
hypodermic needles unlawful, would it suffer from
vagueness problems?

Most people can readily identify a hypodermic so any
vagueness problem would be different from the situation
here. However, there might be some ovcrbieath prob-
lems with such an ordinance.

MAKING MIRRORS UNLAWFUL

Justice While: What “expression””i involved in this
case?

Under the ordinance, a mirror displayed with a
NOR ML poster and a copy of a book about Freud3
cocaine use might become unlawful — because of the
manner of display — even though the “&ssence”of the
mirror has not been changed.

Justice Rehnquist: I you think morphine should be
lawful and express that view, docs that make a statute
regulating morphine unconstitutional or unlawful?

No, itdoesn T But here wc arc talking about the sale
of conecdcly lawful dojects.

The Chief Justice: Would an ordinance that prohibit-,
cd the advertising of a pistol be unlawful?

In that case, the merchant would persuinably know
what conduct the ordinance proscribes, unlike the situa- .
lion here. For instance, wc do nol know what the words
"designed for u>c”’mean. E"en the courts construing the
DEA Model Act have 9lit on the definition of that
phrase.

Justice O Connor Assume that the statute requires
intent to violate 1ts {revisions, If the statute requires ™
intent, why doesn T that .ave 1t?

12-2381



Intent doesn*t provide standards for enforcement or
adjudication.

Justice O Connor: What would be the situtalion if the
ordinance defined intent to mean a sale of an doject V. iih
an toit that it be used with illel drugs?

The question dill remains: How would intent be
inferred?

Justice 0"Connor: Intent would certainly seem t©
affect the vagueness problem.

But it doesn™t in the context of this ordinance.

There B a major problem of establishing a nexus
between the sale of conccdedly lawful goods and their
subsequent use with illeal drugs, counsel also stressed.

Justice While: Do your contentions apply to the Mod -
el Act?

The resolution of this case does not require any con-
sideration of the Model Act. This case raisss ISSes
.Separate from those involved in that legislation.
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RANPER/Department d Health & Social Services

POSITION

POSITION PAPER

HOUSE BILL NO. 338

"An Act relating to drug paraphernalia."

The bill makes it illegal to use, possess, manufacture or deliver drug
paraphernalia. Violation of this proposed law would be a misdemeanor. Delivery
of paraphernalia to a minor would be a felony. This may be intended to act as
a deterrent to drug use.

House Bill No. 338 relates to the concerns cf the Department of Health and
Social Services in the areas of prevention, particularly with youth.

The State Office of Alcoholism and Drug Abuse talk about this area in their
1979-1980 State Plan. They point out that "Drug related deaths of youth ages
15 to 19 seem to be rising and are overrepresented relative to their share of
the population, especially among females. Drug treatment clients aged nineteen
and younger account for 13% of total admissions, tost of these young clients
(about 50%) were primarily involved with marijuana; the next most significant
drug problems are synthetic opiates and alcohol. Juveniles represented about
one-half of drug-related arrests in 1977; again marijuana accounted for the
majority of these arrests.”

As a goal, the plan states "The occurrence of new substance abuse and
related negative consequences will decrease." Seemingly House Bill 338 focuses
on this end too.

In this regaid House Bill 338 may be seen as a prevention strategy and
in accord with the State Office of Alcoholism and Drug Abuse policy which places
a high priority on primary prevention of substance abuse. This includes "ac—
tivities designed to address the needs of potential substance abusers before
abuse begins and its negative consequences occur."

Viewed as a prevention strategy House Bill 338 is also in accord with a
departmental policy guideline establishing primary prevention as first priority
in service provision.

The bill as it is now drafted, however, may be too wide in focus and, so,
have problems with enforceability.

This bill will have no specific impact on existing treatment programs.
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THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

. REQUEST
Bill/Resolution No. HB 338
Title An Act prohibiting access by minors to premises where drug paraphemalis is sold
Requested by hplph n. Rpimp Date 3/18/81

Il. FISCAL DETAIL
Agency Affected Department cf Health & Social Services
Program Category Affected Corrections”™ Airnhnlism.and Drug Abuse 1
BRU, Program, or Subprogram(s) Affected
(Note: Ifmore than one budget component _; affected, separate line-item amounts and funding for each
component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)

FY 81 FY 82 FY 83 FY 84 FY 85 FY 86

100 PERSONAL SERVICES 0 01 0 0 0 0
2,00 TRAVEL 0 0 0 0 0 0
300  CONTRACTUAL n 0 0 0 0 0
400 COMMODITIES n n 0 - 0. 0 0
SO0  EQUIPMENT 0 liillle p i it u - 0 0
600 LAND &STRUCTURES n n .0 — n 0
700  GRANTS. CLAIMS. ETC. n -1t —-Uu- plf D ....0 0
TOTAL 0 0 0 0 0 0

FUNDING  (Thousands of Dollars)
GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 Jool o, 98§ 0. 0 0
OTHER (Specify Fund Source) 0 0 0. _ 0 0 0

POSITIONS
FULL TIME . .0 n n n 0 0
PART TIME n n 71 0 u 0
TEMPORARY 0 0. . n . -. n 0 0
. ANALYSIS (See Fiscal Note Preparation Instructions, Section 111)

As currently drafted, this bill appears to have a zero impact

ALE/EENLLILD
IV. DATE ..3/1.8 .PREPARED BY inil Shortel]
AGENCY HnnH-h h Frr.ini..Si"¥.i.oH
Original: Legislative Finance PIIONE ./Irtg-tmn
oc: Budget and Management / * [
Prime Sponsor (First Legislator Named) M&B Approvaly/,/ , Date 3//9/ U

33-001 (Rev. 12/80)
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