


IN THE T R I A L  COURTS F O R  THE STATE OF A L A S K A

T H I R D  J U D I C I A L  D I S T R I C T  A T  A N C H O R A G E

D A N D Y  , I N C . / d/b/ T h e  Hall Closet 
A R C T I C  RAM CORPORATION, d /' The
B l a c k  Market: and PATRICII
SA H A T D J I A N  and K E N N E T H  J. B l i SS, 
d /b/a The E a g l e ' s  Head,

P l a i n t i f f s
vs

M U N I C I P A L I T Y  OF A N C H O R A G E

D e fendan t

Case No. 3A N - 8 2-686 Civil

ORDER
The p a r t i e s  having filed their r e s p e c t i v e  m o t i o n s

for summary judgment on the pleadings, and counsel for the 

r e s p e c t i v e  parties having presented oral a r g u m e n t  before the 

c o u r t  on M a r c h  19, 1982, and the court having duly c o n s i d e r e d  

all pleadings on file, a r g u ments of counsel and r e v i e w e d  the 

m e m o r a n d a ' s  points and legal a u t h o r i t i e s  submitted by the 

respec t i v e  parties, herein finds as follows:

1. T h a t  plaintiffs' m o t i o n  for summary j u d g m e n t

on the pleadings be and h e r e b y  is denied.

2. T h a t  the d e f e n d a n t ' s  m o t i o n  for s u mmary j u d g m e n t

on the pleadings r e q u e s t i n g  that the court d e c l a r e  that the

A n c h o r a g e  O r d i n a n c e  No. 81-219, Title 8 . 2 0 . 0 1 0 - 8 . 2 0 . 0 4 0  is c o n ­

s titutional under the laws of the U nited States and S t a t e  of

A l a s k a  be and h e r e b y  is granted, e xcept as to S e c t i o n  8. 20. 025],

3. T h a t  the court finds that Section 8.20.025 is 

u n c o n s t i t u t i o n a l  on the grounds that it is too vague, overbroad, 

lacks the r e q u i r e m e n t  of scienter and is susceptible of g i v i n g  

u n d u e  discre t i o n  to the p r o s e c u t i n g  author i t i e s  in d e t e r m i n i n g  

w h e t h e r  or not a business has c o m m i t t e d  a v i o l a t i o n  of this 

section. Therefore, Section 8.20.025 is hereby s t r icken in its 

e n t i r e t y  w i t h  all other sections r e m a ining in full force and effect.



T h e  a t t o r n e y  for the M u n i c i p a l i t y  of A n c h o r a g e  shall 

submit an a p p r o p r i a t e  judgment in c o n f o r m i t y  w i t h  this o r d e r  

w i t h i n  the n e x t  ten days.

DATED: March 22, 1982

ianiel A. Moore, Jr. 
S u p erior C ourt Judge
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(ll)̂  \ S u b m i t t e d  by: C h a i r m a n  of the A s s e m b l y
— " . 1?r'Vv-'" ‘'' \ at the r e q u e s t  of the M a y o r

, . 4- ~ , \ P r e p a r e d  by: D e p a r t m e n t  of L a w
n ^ ' iFor Reading: December 15, 1981

ANCHOR A G E ,  A L A S K A  
'' A O  NO. 81- 219

A N  O R D I N A N C E  A M E N D I N G  T I T L E  8 O F  T H E  A N C H O R A G E  M U N I C I P A L  C O D E  BY 
T H E  A D D I T I O N  OF A  N E W  C H A P T E R  8.20 R E L A T I N G  T O  D R U G  A B U S E  A N D  
P A R A P H E R N A L I A ;  P R O H I B I T I N G  T H E  SALE O F  D R U G  P A R A P H E R N A L I A  O R  
P O S S E S S I O N  W I T H  I NTENT T O  S E L L  DRUG P A R A P H E R N A L I A  A N D  P R O V I D I N G  
F O R  E N F O R C E M E N T  THEREOF.

T H E  A N C H O R A G E  A S S E M B L Y  ORDAINS:

S e c t i o n  1. F o l l o w i n g  are l e g i s l a t i v e  f i n d i n g s  of f a c t  

u p o n  w h i c h  the p r o v i s i o n s  of this o r d i n a n c e  are in p a r t  b a s e d :

1. T h e r e  h a s  b e e n  a p r o l i f e r a t i o n  of d e v i c e s  w i t h i n
the M u n i c i p a l i t y  i n t e n d e d  and b e i n g  o f f e r r e d  for 
sale to f a c i l i t a t e  the i n g e s t i o n  and h u m a n  c o n ­
s u m p t i o n  of d a n g e r o u s  and contr o l l e d  s u b s t a n c e s ,  
i n c l u d i n g  m arijuana, hashish, c o caine a n d  o t h e r  
i l l icit drugs? and

2. The said p r o l i f e r a t i o n  and d i s t r i b u t i o n  of such
items c o n s t i t u t e s  a p u b l i c  n u i s a n c e  and a threat, 
to the p u b l i c  peace, health, safety, w e l f a r e  and 
p r o p e r t y  of the r e s i d e n t s  of A nchorage; a n d

3. The said p r o l i f e r a t i o n  as w e l l  as the a t t e n d a n t
l e g i t i m i z a t i o n  and g l a m o r i z a t i o n  of s u c h  items 
p r o m o t e s  the a t t r a c t i o n  of illegal and d a n g e r o u s  
drug use and illegal and d a n g e r o u s  drug u s e  a m o n g  
a d o l e s c e n t  and school age c h i l d r e n  in the 
M u n i c i p a l i t y ;  and

4. A  l e g i t i m a t e  c o n c e r n  of local g o v e r n m e n t  is to 
d i s c o u r a g e  the use of i l l e g a l  and d a n g e r o u s  d r u g s  
and of all c o n t r o l l e d  s u b s t a n c e s  by all p e r s o n s  in 
the M u n i cipality, and to p r o t e c t  the p u b l i c  
health, s a f e t y  and w e l f a r e  o f  the i n h a b i t a n t s  
t h e r e o f .

S e c t i o n  2. T i t l e  8 of the A n c h o r a g e  M u n i c i p a l  C o d e  is 

h e r e b y  a m e n d e d  by the a d o p t i o n  of a n e w  C h a p t e r  8 . 2 0  w h i c h  

c h a p t e r  shall read as follows:

E X H I B I T  D— AO No. 281-219
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C H A P T E R  8.20

D R U G A B U S E  A N D  P A R A P H E R N A L I A

Sec. 8 . 2 0 . 0 1 0 D e f i n i t i o n s
See. 8 . 2 0 . 0 2 0 <Sdle of Drug P a r a p h e r n a l i a  U n l a w f u l
Sec. 8 . 2 0 . 0 3 0 R e m e d i e s
Sec. 8 . 2 0 . 0 4 0 S e v e r a b i l i t y

S e c t i o n  8.20.010. D e f i n i t i o n s . As u s e d  in t h i s
chapter, the f o l l o w i n g  terms shall h a v e  the m e a n i n g s  as 
d e f i n e d  h e r e i n .

A. " c o n t r o l l e d  s u b s t a n c e "  m e a n s  a n a r c o t i c  d r u g  as
d e f i n e d  in A S  1 7 . 1 0 . 2 3 0 ( 1 3 )  and as s u p p l e m e n t e d  b y  
any r e g u l a t i o n s  a d o p t e d  u n d e r  AS 17.10; a n d  a
d epressant, h a l l u c i n o g e n i c ,  or s t i m u l a n t  d r u g  as
d e f i n e d  in AS 1 7 . 12.150(3) and as s u p p l e m e n t e d  b y  
any r e g u l a t i o n s  a d o p t e d  u n d e r  A S  17.12; a n d  s h a l l  
also i n clude m arijuana, h a s h i s h  and cocai n e .

B. "drug p a r a p h e r n a l i a "  means all items, e q u i p m e n t ,
devices, p r o d u c t s  and m a t e r i a l s  of a n y  k i n d  w h i c h
are used, or i n t e n d e d  for use, in planting, p r o p a ­
gating, cultivating, growing, h a r v e s t i n g ,  m a n u f a c ­
turing, c o m pounding, converting, p r o d u c i n g ,  
p rocessing, preparing, testing, a n a l y z i n g ,  
packaging, repack a g i n g ,  storing, c o n t a i n i n g ,  c o n ­
cealing, injecting, ingesting, inhaling, o r  o t h e r ­
wise i n t r o d u c i n g  into the h u m a n  b o d y  a c o n t r o l l e d  
s u b s t a n c e  as d e f i n e d  h e r e i n .  T^ua p a r a p h e r n a l i a  
includes, but is n o t  limited to:

1. Kits used or i n t ended for use in p l a n t i n g ,
propagating, cultivating, g r o w i n g  or h a r ­
v e s t i n g  of a n y  s p e c i e s  of p l a n t  w h i c h  is a
c o n t r o l l e d  s u b s t a n c e  or from w h i c h  a
c o n t r o l l e d  s u b s t a n c e  can be derived;

2. K i t s  used or i n t ended for use in m a n u f a c ­
turing, c o m pounding, c onverting, p r o d u c i n g ,  
proce s s i n g ,  or p r e p a r i n g  c o n t r o l l e d  
s u b s t a n c e s ;

3. I s o m e r i z a t i o n  d e vices used or i n t e n d e d  for
use in i n c r e a s i n g  the p o t e n c y  o f  a n y  s p e c i e s  
of p l a n t  w h i c h  is a c o n t r o l l e d  s u b s t a n c e ;

2 -



4. T e s t i n g  e q u i p m e n t  u s e d  or i n t e n d e d  for u s e  in
i d e n t i f y i n g  or in a n a l y z i n g  the strength, 
e f f e c t i v e n e s s  or p u r i t y  o f  c o n t r o l l e d
substa n c e s  e xcept for use b y  or u n d e r  the 
d i r e c t i o n  of law e n f o r c e m e n t  a g e n c i e s  or 
m e d i c a l  r e s e a r c h  or t r e a t m e n t  facilities;

5. Scales and b a l a n c e s  u s e d  o r  i n t e n d e d  for use 
in w e i g h i n g  or m e a s u r i n g  c o n t r o l l e d  
s u b s t a n c e s ;

6. Diluents and adulte r a n t s ,  such as q u i n i n e
h y d r o c h l o r i d e ,  m a n n i t o l ,  m a n nite, d e x t r o s e
and lactose, used o r  i n t e n d e d  for use in
c u t t i n g  c o n t r o l l e d  s r b s t a n c e s ;

7. S e p a r a t i o n  gins and s i f t e r s  used or i n t e n d e d
for use* in r e m oving twigs a n d  seeds from, or
in o t h e r w i s e  c l e a n i n g  or refining, m a r i j u a n a ;

8. Blenders, bowls, c o n t a i n e r s ,  spoons and
m i x i n g  devices used or i n t e n d e d  for u s e  in
c o m p o u n d i n g  c o n t r o l l e d  substances;'

9. Capsules, balloons, e n v e l o p e s  and o t h e r  c o n ­
tainers used, i n t e n d e d  for use, or d e s i g n e d
for use in p a c k a g i n g  s m a l l  q u a n t i t i e s  of 
c o n t r o l l e d  substances;

10. C o n t a i n e r s  and o t h e r  o b j e c t s  used or i n t e n d e d  
for use in s t oring or c o n c e a l i n g  c o n t r o l l e d  
s u b s t a n c e s ;

11. H y p o d e r m i c  syringes, n e e d l e s  and o t h e r  
objects used or i n t e n d e d  f o r  use in p a r e n -  
t e r a l l y  injecting c o n t r o l l e d  s u b s t a n c e s  i n t o  
the h u m a n  body;

12. Objects used or i n t e n d e d  for use in 
ingesting, inhaling, or o t h e r w i s e  i n t r o d u c i n g  
marijuana, cocaine, h a s h i s h ,  or h a s h i s h  oil 
into the h u m a n  body, such as:

a. Metal, wooden, acrylic, glass, stone, 
plastic, or c e r a m i c  pipes w i t h  or 
w i t h o u t  screens, p e r m a n e n t  screens,

3



. t •
*

”  Ao NO.
Page 4

b . W a te r p ip e s ;
c . C a rb u re t io n  tu b e s  and d e v ic e s ;
d. 'Smoking and c a r b u r e t io n  masks;
e . Roach c l i p s :  m ean ing  o b je c t s  used t o

h o ld  b u rn in g  m a te r ia l ,  such as a m a r i­
ju a n a  c ig a r e t t e .  t h a t  has become to o  
sm a ll o r  to o  s h o r t  t o  be h e ld  i n  th e  
hand ;

f .  M in ia tu r e  c o c a in e  spoons, and c o c a in e  
v ia ls ?

g. Chamber p ip e s ;

In  d e te rm in in g  w h e th e r an o b je c t  i s  d ru g  p a ra p h e r ­
n a l ia ,  a c o u r t  o r  o th e r  a u t h o r i t y  s h o u ld  c o n s id e r ,  
i n  a d d i t io n  t o  a l l  o th e r  l o y i o a l l y  r e le v a n t  f a c ­
t o r s , .  th e  f o l lo w in g :
1 .  S ta tem en ts  b y  th e  m a n u fa c tu re r ,  ow ner o r  b y

anyone in  c o n t r o l  o f  th e  o V je e t c o n c e rn in g
i t s  use ;

2. P r io r  c o n v ic t io n s ,  i f  any , o f  an ow ne r, o r  o f  
anyone in  c o n t r o l  o f  th e  o b je c t ,  u n d e r any
s t a t e  o r  fe d e r a l law  r e l a t i n g  t o  any
c o n t r o l le d  s u b s ta n c e ;

3. The p r o x im i t y  o f  th e  o b je c t ,  i n  t im e  and

h . C a rb u re to r  p ip e s ;
i .  E le c t r i c  p ip e s ;  
j .  A ir - d r iv e n  p ip e s ;  
k .  C h il lu m s ;
1 .  Bongs;
m I c e  p ip e s  o r  c h i l l e r s ;

y



4. The p r o x i m i t y  o f  t h e  o b j e c t  t o  c o n t r o l l e d
s u b s ta n c e s ;

v

5. T h e  e x i s t e n c e  o f  a n y  r e s i d u e  o f  c o n t r o l l e d  
s u b s t a n c e s  on t h e  o b j e c t ;

6. D i r e c t  o r  c i r c u m s t a n t i a l  e v i d e n c e  o f  t h e  

i n t e n t  o f  an o w n e r ,  o r  o f  a n y o n e  in c o n t r o l  
of t h e  o b j e c t ,  t o  delive; it t o  p e r s o n s  w h o  
h i  k n o w s ,  or s h o u l d  r e a s o n a b l y  k n o w ,  i n t e n d  
to u s e  t h e  o b j e c t  t o  f a c i l i t a t e  a v i o l a t i o n  
of A S  1 7 . 1 0  o r  A S  1 7 . 1 2 ;  t h e  i n n o c e n c e  o f  a n  
o w n e r ,  o r  o f  a n y o n e  in c o n t r o l  o f  t h e  o b j e c t ,  
as t o  a d i r e c t  v i o l a t i o n  o f  A S  1 7 . 1 0  o r  A S  
1 7 . 1 2  s h a l l  n o t  p r e v e n t  a f i n d i n g  t h a t  t h e  
o b j e c t  is i n t e n d e d  for u s e  as d r u g  
p a r a p h e r n a l i a ;

7. I n s t r u c t i o n s ,  o r a l  o r  w r i t t e n ,  p r o v i d e d  w i t h  
the o b j e c t  c o n c e r n i n g  its use;

8. D e s c r i p t i v e  m a t e r i a l s  a c c o m p a n y i n g  the o b j e c t  
w h i c h  e x p l a i n  or d e p i c t  its use;

9. N a t i o n a l  and l o c a l  a d v e r t i s i n g  c o n c e r n i n g  i t s  
use;

10. T h e  m a n n e r  in w h i c h  t h e  o b j e c t  is d i s p l a y e d  
for sale;

11. VJh.ther t h e  ow n e r ,  o r  a n y o n e  in c o n t r o l  o f  
th e  o b j e c t ,  is a l e g i t i m a t e  s u p p l i e r  o f  l i k e  
or r e l a t e d  i t e m s  to  t h e  c o m m u n i t y ,  s u c h  as a 
l i c e n s e d  d i s t r i b u t o r  o r  d e a l e r  o f  t o b a c c o  
p r o d u c t s ;

12- D i r e c t  o. c i r c u m s ta n t ia l  e v id e n c e  o f  th e
r a t i o  o f  s a le s  o f  th e  o b je c t ( s )  t o  th e  t o t a l  
s a l e s  of  the b u s i n e s s  e n t e r p r i s e ;

13. T h e  e x i s t e n c e  and s c o p e  o f  l e g i t i m a t e  u s e s  
for t h e  o b j e c t  in the c o m m u n i t y ;

14. E x p e r t  t e s t i m o n y  c o n c e r n i n g  its use.
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C. " s e l l "  o r  "s a l e "  m e a n s  t h e  c o m m e r c i a l  t r a n s f e r  of 

o w n e r s h i p ,  p o s s e s s i o n  o r  u s e  o f  d r u g  p a r a p h e r n a l i a  
in t h e  r e g u l a r  c o u r s e  o f  a w h o l e s a l e  o r  r e t a i l  
b u s i n e s s  f o r  c o n s i d e r a t i o n  of

S e c t i o n  8 . 2 0 . 0 2 0 .  S a l e  o f  D r u g  viiia-.viui
\

It is u n l a w f u l  for a n y  p e r s o n  t o  sell, o r  
p o s s e s s  w i t h  i n t e n t  to  sell, d r u g  p a r a p h e r n a l i a ,  
knowii?g t h a t  i t  w i l l  b e  u s e d  t o  p l a n t ,  p r o p a g a t e ,  
c u l t i v a t e ,  g r o w ,  harvest,- m a n u f a c t u r e ,  c o m p o u n d ,  c o n ­
ve r t ,  p r o d u c e ,  p r o c e s s ,  p r e p a r e ,  t e s t ,  a n a l y z e ,  p a c k ,  
re p a c k ,  st o r e ,  c o n t a i n ,  c o n c e a l ,  i n j e c t ,  i n g e s t ,

'i n h ale, o r  o t h e r w i s e  i n t r o d u c e  i n t o  t h e  h u m a n  b o d y  a 
c o n t r o l l e d  s u b s t a n c e ,  e x c e p t  as s p e c i f i c a l l y  a u t h o r i z e d  
a n d  p e r m i t t e d  u n d e r  t h e  p r o v i s i o n s  o f  A S  T i t l e  17 a n d  
b y  s u c h  r u l e s  a n d  r e g u l a t i o n s  a s  a r e  a d o p t e d  p u r s u a n t  
t h e r e t o .

**
S e c t i o n  8.20.030■ R e m e d i e s .

A. p e r s o n  w h o  v i o l a t e s  a n y  p r o v i s i o n  o f  t h i s  c h a p t e r  
s h a l l  b e  s u b j e c t  t o  a c i v i l  p e n a l t y  o f  n o t  l e s s  
t h a n  $ 5 0 . 0 0  n o r  m o r e  t h a n  $ 1 , 0 0 0 . 0 0  f o r  e a c h  
c ' f e n s e  o r  i n j u n c t i v e  r e l i e f  t o  r e s t r a i n  t h e  p e r ­
son f r o m  c o n t i n u i n g  t h e  v i o l a t i o n  o r  t h r e a t  o f  
v i o l a t i o n ,  o r  b o t h  i n j u n c t i v e  r e l i e f  a n d  a c i v i l  
p e n a l t y .  U p o n  a p p l i c a t i o n  for i n j u n c t i v e  r e l i e f  
a n d  a f i n d i n g  t h a t  a p e r s o n  is v i o l a t i n g  o r  
thr eatenii.c t o  v i o l a t e  a n y  p r o v i s i o n  o f  t h i s  
c h a p t e r ,  t h e  S u p e r i o r  C o u r t  s h a l l  g r a n t  i n j u n c t i v e  
r e l i e f  t o  r e s t r a i n  the v i o l a t i o n .

B. E a c h  d a y  o f  v i o l a t i o n  of a n y  p r o v i s i o n  of  t h i s
c h a p t e r  s h a l l  c o n s t i t u t e  a s e p a r a t e  o f f e n s e .

C. A n y  i t e m  s o l d  or  p o s s e s s e d  w i t h  t h e  i n t e n t  t o  s e l l
'ey a n y  p e r s o n  a f t e r  a c o u r t  h a s  a d j u d i c a t e d  s u c h  
an i t e m  t o  c o n s t i t u t e  d r u g  p a r a p h e r n a l i a  as  
d e f i n e d  b y  S e c t i o n  8 . 2 0 . 0’ 0 s h a l l  b e  s u b j e c t  t o  
f o r f e i t u r e  o f  t h e  s a i d  p a r a p h e r n a l i a  t o  t h e
M u n i c i p a l i t y  u p o n  o r d e r  o f  t h e  c o u r t  e n t e r e d  ir. 
a n y  i n j u n c t i o n  p r o c e e d i n g s  i n s t i t u t e d  u n d e r  t h e  
a u t h o r i t y  o f  t h i s  s e c t i o n  o r  i n  a s e p : ra t e  f o r­
fe i t u r e  a c t i o n  i n s t i t u t e d  b y  t h e  M u n i c i p a l i t y .



S e c t i o n  8 . 2 0 . 0 4 0 .  S e v e r a b i l i t y .

If a n y  p r o v i s i o n  o f  t h i s  c h a p t e r  or. t h e  
a p p l i c a t i o n  t h e r e o f  t o  a n y  p e r s o n  o r  c i r c u m s t a n c e  is 
h e l d  i n v a l i d /  t h e  i n v a l i d i t y  s h a l l  n o t  a f f e c t  o t h e r  
p r o v i s i o n s  or a p p l i c a t i o n s  o f  t h e  c h a p t e r  w h i c h  c a n  b e  
g i v e n  e f f e c t  w i t h o u t  t h e  i n v a l i d  p r o v i s i o n s  o f  t h i s  
c h a p t e r  a r e  s e v e r a b l e .

S e c t i o n  3. E f f e c t i v e  D a t e . T h i s  o r d i n a n c e  s h a l l

b e c o m e  e f f e c t i v e  /o& passage f

P A S S E D  A N D  A P P R O V E D  b y  t h e  • A n c h o r a g e  M u n i c i p a l  

A s s e m b l y ,  t h i s  12th flay o f  January___________ , 1 9 8 2 .

** Section S. 20.025 . _  ^

In a store whose (principle businesses drug paraphernalia, it is 
unlawful for minors to purchase items or be on the premises.
Legible signs will be posted on the premises stating th.t no minors 
are allowed.
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IN  THE HOUSE BY THE JUDIC IARY COMMITTEE
CS FOR SPONSOR SUBSTITUTE FOR HOUSE B ILL  NO. 338 ( J u d ic ia r y )

IN  THE LEGISLATURE OF THE STATE OF ALASKA 
TWELFTH LEGISLATURE - SECOND SESSION

A B IL L
F o r an A c t e n t i t l e d :  "An A c t p r o h ib i t i n g  access b y  m in o rs  to  p re m is e s  w he re

d ru g  p a ra p h e rn a lia  i s  o f f e r e d  f o r  s a le . "
BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t io n  1 .  AS 1 1 . 6 6  i s  amended by a d d in g  a new s e c t io n  t o  re a d :
ARTICLE 3. DRUGS AND DRUG PARAPHERNALIA.

Sec. 1 1.6 6 .3 0 0 . MINORS ON PREMISES WHERE DRUG PARAPHERNALIA IS  
OFFERED FOR SALE. (a ) A p e rso n  unde r th e  age o f  18  y e a rs  may n o t 
k n o w in g ly  e n te r  o r  rem a in  on p rem ise s  in  w h ich  d ru g  p a r a p h e r n a l ia  i s  
s o ld  o r  o f fe r e d  f o r  s a le .

(b ) An owner, o p e ra to r ,  manager, o r em p loyee o f  p rem is e s  i n  w h ic h  
d ru g  p a ra p h e rn a lia  i s  s o ld  o r o f f e r e d  f o r  s a le  may n o t ,  w i t h  c r im in a l  
n e g l ig e n c e ,  a l lo w  a p e rso n  unde r th e  age o f  18 y e a rs  t o  e n te r  and rem a in  
on th e  p rem ises  ,T  Fo r pu rposes o f  t h i s  s u b s e c t io n ,  a p e rs o n  a c ts  " w i t h

^ « V . ^

~ K ] i c r im in a l  n e g lig e n c e "  when he f a i l s  to  p e rc e iv e  t h a t  a  p e rs  >n u n d e r th e  
age o f  18  ye a rs  has e n te re d  o n to  th e  p rem is e s , and th e  f a i l u r e  t o  p e r ­
c e iv e  c o n s t i t u t e s  a g ro s s  d e v ia t io n  from  th e  s ta n d a rd  o f  c a re  t h a t  a. 
re a s o n a b le  pe rson  w ou ld  ob se rve  i n  th e  s i t u a t i o n .  /

C'</. (c )  F a i lu r e  to  com p ly w i th  th e  p r o v is io n s  o f  (a )  o f  t h i s  s e c t io n
Vi s  a v i o l a t i o n .  A pe rso n  who v io la t e s  (b ) o f  t h i s  s e c t io n  i s  g u i l t y ,  

upon c o n v ic t io n ,  o f  a c la s s  A m isdem eanor, [ p u n is h a b le  b y  n o t le s s  th a n  
120 c o n s e c u t iv e  h o u rs  im p r is o nm e n t and, a f in e  o f  n o t le s s  th a n  $500. j

(d )  I n  t h i s  s e c t io n ,  ^  1 ’ ° ° * A  ' ^ 4  ,
( 1 )  " c o n t r o l le d  s u b s ta n c e "  means a n a r c o t i c  d ru g  as d e f in e d  

i n  AS 1 7 . 10 .2 3 0 ( 13 )  o r in  a r e g u la t io n  a d op te d  u n d e r AS 1 7 . 1 0 ,  o r  a 
LA-L 20A - 1 - CSSSHB 338 (J u d )
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d e p re s s a n t,  h a l lu c in o g e n ic ,  o r  s t im u la n t  d ru g  as d e f in e d  i n  AS 1 7 . 1 2 . -  
15 0 (3 ) o r a r e g u la t io n  ad op te d  unde r AS 1 7 = 12 ;

(2 ) "d ru g  p a ra p h e rn a l ia "  means e q u ipm e n t, p r o d u c ts ,  and 
m a te r ia ls  o f  any k in d  t h a t  a re  u s e d , ^ in te n d e d  J fo r  u se  o r  m a rk e te d  f o r
use in - p - l- a n t in g - ,- p ro p a g a t in g ,- c u lt iv a t in g ,  g ro w in g , h a r v e s t in g ,  m anu fa c ­
t u r i n g ,  compound ing, c o n v e r t in g ,  p ro d u c in g , p r o c e s s in g ,  p r e p a r in g ,  
t e s t i n g ,  a n a ly z in g ,  p a c k a g in g P re p a c k a g in g , s t o r i n g ,  c o n t a in in g ,  c o n c e a l­
in g ,  i n j e c t i n g ,  in g e s t in g ,  in h a l in g ,  o r  o th e rw is e  in t r o d u c in g  i n t o  th e  
human body a c o n t r o l le d  su b s ta n ce  in  v i o l a t i o n  o f  AS 1 7 . 1 0  o r  AS 1 7 . 1 2 ;
" d ru g  p a ra p h e rn a l ia "  in c lu d e s ,  b u t i s  n o t l im i t e d  t o ,

«=>

L 20A

(A) k i t s  used , in te n d e d  f o r  u se , o r  m a rk e te d  f o r  use i n
t i

p la n t in g ,  - p ro p a g a tin g ,^  c u l t i v a t i n g , — g ro w in g , o r  - ha rve s tin g-  o f  any i
■_________________  _ i

s p e c ie s  o f  p la n t  w h ic h  i s  a c o n t r o l le d  s u b s ta n c e  o r  f ro m  w h ic h  a
c o n t r o l le d - sub s ta n ce  can be d e r iv e d ;

(B) k i t s  used , in te n d e d  f o r  u se , o r  m a rk e te d  f o r  use i n  
m a n u fa c tu r in g ,  com pound ing, c o n v e r t in g ,  p ro d u c in g ,  p r o c e s s in g ,  o r  
p re p a r in g  c o n t r o l le d  s u b s ta n ce s ;

( C ) — is o m e r iz a t io n  d e v ic e s  used , in te n d e d  f o r  u s e , o r  
m a rk e te d—for- use in  in c r e a s in g —th e ~ p o te n c y ~ g St ~3l" "s p e c ie s -''o f p la n t  
w h ich  is  a c o n t r o l le d  s u b s ta n c e ;

(D) t e s t in g  equ ipm en t used , in te n d e d  f o r  u s e , o r  m a rke te d  
f o r  use in  i d e n t i f y i n g ,  o r  i n  a n a ly z in g  th e  s t r e n g th ,  e f f e c t iv e n e s s ,  
o r  p u r i t y  o f  c o n t r o l le d  s u b s ta n c e s ;

(E  ) s c a le s  and b a la n c e s  used , in te n d e d  f o r  u s e , o r
Im a rke te d  f o r  use in  w e ig h in g  o r m ea su rin g  c o n t r o l l e d  s u b s ta n c e s ;

(F ) d i lu e n t s  and a d u l te r a n ts ,  su ch  as q u in in e  h y d ro -
!

c h lo r id e ,  m a n n ito l,  m a n n ite , d e x tro s e  and la c t o s e ,  u s e d , in te n d e d  
f o r  u se , o r m a rke ted  f o r  use in. c u t t in g  c o n t r o l l e d  s u b s ta n c e s ;

(G) s e p a ra t io n  g in s  and s i f t e r s  u sed , in te n d e d  f o r  u se ,
-2- CSSSHB 338 (J u d )
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or~m arke tred f o r  us 'e~ itr" rem ov ing  tw ig s _ a n d ~ s e e d s fro m  ,~~or—in - o th e r  -

b le n d e rs ,  b ow ls , c o n ta in e rs ,  spoon s , and m ix in g
V _/

d e v ic e s  used, in te n d e d  f o r  u se , o r m a rke te d  f o r  use  in  com pound ing 
c o n t r o l le d  su b s ta n ce s ;

( I )  c a p su le s , b a l lo o n s ,  e n ve lo p e s , and o th e r  c o n ta in e r s
used , in te n d e d  f o r  use , o r m a rke te d  f o r  use i n  p a c k a g in g  sm a ll
q u a n t i t i e s  o f  c o n t r o l le d  s u b s ta n c e s ;

(J )  c o n ta in e rs  and o th e r  o b je c ts  u s e d , in te n d e d  f o r  u se , 
o r  m a rke te d  f o r  use i n  s t o r in g  o r c o n c e a lin g  c o n t r o l le d  s u b s ta n c e s ;

(K) hypode rm ic  s y r in g e s ,  n e e d le s , and o th e r  o b je c t s  
used , in te n d e d  f o r  use , o r m a rke te d  f o r  use i n  p a r e n t e r a l l y  i n j e c t ­
in g  c o n t r o l le d  subs tan ces in t o  th e  human body;

(L ) o b je c ts  used, in te n d e d  f o r  u se , o r  m a rke te d  f o r  use
i n  in g e s t in g ,  in h a l in g ,  o r  o th e rw is e  in t r o d u c in g  m a r i ju a n a ,  c o c a in e ,
h a s h is h ,  o r h a s h is h  o i l  i n t o  th e  human body, such  as

( i )  m e ta l,  wooden, a c r y l i c ,  g la s s ,  s to n e , p l a s t i c ,
o r ce ram ic  p ip e s  w ith  o r  w i th o u t  s c re e n s , p e rm anen t s c re e n s ,
h a s h is h  heads, o r  p u n c tu re d  m e ta l b ow ls ;

( i i )  w a te r p ip e s ;
( i i i )  c a r b u r e t io n  tu bes and d e v ic e s ;
( i v )  sm oking and c a rb u r e t io n  masks;
(v ) ro a ch  c l i p s ,  meaning o b je c t s  used to  h o ld

b u rn in g  m a te r ia l ,  such as a m a r iju a n a  c ig a r e t t e ,  t h a t  has
become to o  sm a ll o r to o  s h o r t  to  be h e ld  i n  th e  hand ;

( v i )  m in ia tu r e  c o ca in e  spoons and c o c a in e  v i a l s ;
( v i i )  chamber p ip e s ;

( v i i i )  c a rb u re to r  p ip e s ;
( i x )  e l e c t r i c  p ip e s ;

-3- CSSSHB 338 (Ju d )
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(x ) a i r - d r iv e n  p ip e s ;
( x i )  c h i l lu m s ;

( x i i )  bongs;
( x i i i )  ic e  p ip e s  o r  c h i l l e r s .

(e ) In  d e te rm in in g  w he th e r an o b je c t  i s  d ru g  p a r a p h e r n a l ia ,  a 
c o u r t  o r  o th e r  a u t h o r i t y  s h a l l  c o n s id e r ,  in  a d d i t io n  t o  a i l  o th e r  
l o g i c a l l y  r e le v a n t  f a c t o r s ,  th e  fo l lo w in g :

( 1 )  s ta tem e n ts  by an owner o r by a p e rs o n  i n  c o n t r o l  o f  th e  
o b je c t  c o n c e rn in g  i t s  use ;

(2) p r i o r  c o n v ic t io n s ,  i f  any, o f  an ow ne r, o r  o f  a p e rso n  i n  
c o n t r o l  o f  th e  o b je c t ,  unde r s ta te  o r  fe d e r a l law  r e l a t i n g  t o  a con ­
t r o l l e d  su b s ta n ce ;

(3 ) th e  p r o x im i t y  o f  th e  o b je c t ,  in  t im e  and sp a ce , to  a
d i r e c t  v i o l a t i o n  o f  AS 1 7 . 1 0  o r AS 1 7 . 1 2 ;

(4) th e  p r o x im i t y  o f  th e  o b je c t  to  a c o n t r o l le d  s u b s ta n c e ;
(5 ) th e  e x is te n c e  o f  re s id u e  o f  a c o n t r o l le d  s u b s ta n c e  on th e

o b je c t ;
(6 ) d i r e c t  o r  c i r c u m s ta n t ia l  e v id e n c e  o f  th e  i n t e n t  o f  an 

ow ner, o r o f a pe rso n  in  c o n t r o l  o f  th e  o b je c t ,  t o  d e l i v e r  i t  to  a
p e rs o n  whom he knows, o r  s h o u ld  re a s o n a b ly  know, in te n d s  to  use th e
o b je c t  to  f a c i l i t a t e  a v i o l a t i o n  o f  AS 1 7 . 1 0  o r  AS 1 7 . 1 2 ;  th e  in n o ce n ce  
o f  an owner, o r o f  a pe rso n  in  c o n t r o l o f  th e  o b je c t ,  as to  a d i r e c t
v i o l a t i o n  o f  AS 1 7 . 1 0  o r AS 1 7 . 1 2  does n o t p re v e n t a f i n d i n g  t h a t  th e
o b je c t  i s  in te n d e d  f o r  use , o r  de s igned  f o r  use as d ru g  p a ra p h e r n a l ia ;

(7 ) in s t r u c t io n s ,  o r a l o r w r i t t e n ,  p ro v id e d  w i t h  th e  o b je c t  
c o n c e rn in g  i t s  use ;

(8 ) d e s c r ip t iv e  m a te r ia ls  accom pany ing th e  o b je c t  t h a t
e x p la in  o r d e p ic t  i t s  use ;

(9 ) n a t io n a l and lo c a l a d v e r t is in g  c o n c e rn in g  i t s  use ;
. -4- CSSSHB 3 3 8 (J u d )
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(10) the r\:nner in w h i c h  the o b j e c t  is d i s p l a y e d  f o r  s a l e ;

(11) d i r e c t  or c i r c u m s t a n t i a l  e v i d e n c e  o f  t h e  r a t i o  o f  s a l e s  

o f  the o b j e c t  to the t o tal s a l e s  of t h e  b u s i n e s s  e n t e r p r i s e ;

(12) the e x i s t e n c e  a n d  s c o p e  of  l e g i t i m a t e  u s e s  f o r  t h e  o b j e c t  

in the c o m m u n i t y ;

(13) e x p e r t  t e s t i m o n y  c o n c e r n i n g  its u s e .

(f) T h i s  s e c t i o n  does n o t  a p p l y  to the p r e m i s e s  of a  p h a r m a c y  or a 

h o s p i t a l ,  or the o f f i c e s  of a m e d i c a l  d o c t o r ,  o s t e o p a t h ,  d e n t i s t ,  o r  

o p t o m e t r i s t .

L  20A
-5 - CSSSHB 3 3 8 (Jud)



‘We ju s t  love getting high, ’ 
says 15-year-old tough kid

By SCOTT YATESStaff Writer i y-)*g ̂
Frank is not a tough-looking kid. He’s 15, "going to be 16 next 

October,” and wears his hair in a style reminiscent of Farrah 
Fawcett's days on “ Charlie’s Angels.”

barbed in a T-shirt that expounds the virtues of marijuana, he 
can talk on that subject iike a connoisseur of fine wines discussing 
vintages. ' /

Frank likes to talk about himself. He’s moved around quite a 
bit; spent time in California, Hawaii and Alaska. As for drugs, he 
started smoking marijuana when he was 12 years old.

"It wasn’t peer pressure or anything. Let’s put it this way. My 
dad had a freezer bag full and I toon a little out of that. It wasn't the 
first time actually, hut then I had enough to smoke a couple of times 
a week.”

Frank insists he’s not a drug user, but admits he’s tried cocaine, 
amphetamines, hash, magic mushrooms and acid.

"I was curious to find out what acid was like. I’ve only taken it 
five times. Once I took three hits and went to a movie—‘Checch and 
Chong—Up In Smoke.’ "

Marijuana is another matter. “ I'll always be a marijuana- 
smoker unless I catch some disease and I start hacking and 
coughing. Same with all my friends. We've talked about it before 
and we love it too much to quit. We just love getting high.”

Although he says he won’t quit, Frank has slowed down for his 
mother “ in order to stay out of trouble." At school, he admits that he 
was getting stoned five times a day.

For a while, Frank had a pipeline to cocaine through a friend of 
his, Paul, a 14-year-old classmate. Paul stole some of his parents' 
checks and would buy drugs with them. By the lime he was caught, 
he’d spent $3,000 on drugs—$750 alone on one quarter-ounce buy of 
cocaine.

Paul started smoking marijuar.a in the fourth grade. His 
babysitter had her boyfriend over and "they asked me if I wanted to 
try it. I didn’t know I was suppose to inhale though and didn't get 
Meh.”

He first used cocaine when a friend if his discovered some that 
his mother had bought.

Although Paul says that girls come before drugs, Frank admits 
that he really doesn’t have time for the opposite sex and says he'd be 
more inclined to spend $65 on a quarter-ounce of good "Afghan bud” 
than on a date. "Besides,” he said, “ I was loo stoned to bother with 
girls.”  ,

'One time a teacher at school caught Frank and some other boys 
smoking. “ He told us to dump our stash in the trash and that it* 
belter be there when we leave. It was.”  *

Another time, a janitor caught him and some friends smoking 
around the side of the school. "He took the pipe, it was ceramic, and 
smashed it against the wall. He said we were lucky, that if he wasn’t 
so busy, he’d run us down to the vice principal's office.”

What about classes? Isn’t school a place to get education?
FranK has turned over a new leaf and agrees that it’s important 

to spend more time hitting the books. But as for his friends, "They 
know there’s a need for education, but right now, they’re oniy 14 or 
15 and they don't have to deal with reality so they don’t. But that’s 
what school is. It’s like putting money in the bank so you can grow 
up and get a job. It seems like a waste cf l!m“ now. It’s only when 
they get old they’ll i calize they’ve missed something.”

• •

Drug lcaw
Dear Editor:

Presently before the Senate is SB 
! 190, a bill to revise the state’s di*ug
; . laws. Probably about 90 percent of 
< this bill is good, as it makes sense'of 

our present crazy-quilt of law on the 
 subject. But there are problems.

The worst provision, and one all 
"—"parents should be aware of, hits 18- 
.̂ year-olds. Under the bill an 18-yearr 
...Ipld high school student with a "joint’ 
"in the glove compartment of his car 

___ in the school parking lot faces a fob
• - ony charge. Probably no judge would
.■̂ive him the maxium five-year pen- 
.Zalty. hut he could be a convicted 
■ felon.

This means loss of civil rights, 
__̂ having to admit being a convicted 
--—felon on job and college applications, 
_._possibly even being denied enllst- 
iT^ment in the armed forces. Do we 
-— really want to do this to 18-year-olds?
... „ SB 190 has other features that vio- 
 late civil liberties. Some are ar-
• guably unconstitutional. It should not 
. ; bo passed In its present form.

. Rep. Charlie Parr
... . Candidate for Lieutenant
— Governor 

Fairbanks

 / _______
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Drug p a ra p h e rn a l ia
(P roposed CSSSHB 338 ( J u d ic ia r y ) )
R e p re s e n ta t iv e  Ramona L. Barnes 
Chairman* House J u d ic ia r y  C om m ittee
L in n  H. Aspe r 
L e g is la t i v e  Counse l

w ha t, i f  any, s t a t u t o r y  la n gua ge  m us t b e  
in c lu d e d  i n  CSSSHB 338 ( J u d ic ia r y )  t o  in s u r e  t h a t  t h i s  b i l l ,  
i f  e n a c te d , w i l l  n o t i n v a l id a t e  d rug  p a ra p h e rn a l ia  o rd in a n c e s  
e n a c te d  o r t h a t  may be en a c te d  by m u n ic ip a l i t ie s .
The C o n s t i t u t io n  o f  th e  S ta te  o f  A la s ka  p ro v id e s  t h a t  "A  
home r u le  bo rough  o r  c i t y  may e x e rc is e  a l l  l e g i s l a t i v e  
powers n o t p r o h ib i t e d  by law  o r b y  c h a r te r " .  ( A r t i c l e  X,
Sec. 1 1 ) .  T h is  i s  th e  s t a r t i n g  p o in t  o f  an i n q u i r y  i n t o  th e  
v a l i d i t y  o f  a m u n ic ip a l o rd in a n c e  on d ru g  p a r a p h e r n a l ia .  
C le a r ly  th e re  i s  n o th in g  i n  th e  law  t h a t  p r o h ib i t s  m u n ic ip a l 
r e g u la t io n  i n  t h i s  a re a . In  f a c t  AS 29.48.035 a l lo w s  a m u n ic i 
p a l i t y  to  r e g u la te  many d i f f e r e n t  named a c t i v i t i e s  and " o th e r  
powers and fu n c t io n s  a f f e c t i n g  th e  g e n e ra l h e a l t h ,  s a f e t y ,  
w e l l- b e in g  and w e l fa r e  o f  i t s  in h a b i t a n t s "  [(AS 29 .48 .-  
0 3 5 (a ) ( 1 9 ) ] .  The A la s k a  Supreme C ou rt has c i t e d  t h i s  
s t a t u t o r y  s e c t io n  i n  a l lo w in g  m u n ic ip a l r e g u la t i o n  o f  
massage p a r lo r s  and o th e r  such e s ta b l is h m e n ts .  H i lb e r s  v . 
th e  M u n ic ip a l i t y  o f  A n cho rag e , 6 1 1  P .2d 3 1 (A la s k a  19 8 0 ). 
R e g u la t io n  o f e s t a b l i s h m e n t s s e l l i n g  d ru g  p a r a p h e r n a l ia  i s  
i- '.kew ise a p e rm is s ib le  e x e rc is e  o f  m u n ic ip a l p o l i c e  pow '.r 
>ader AS 29.48.

I f  a m u n ic ip a l i t y  may e n a c t a d ru g  p a ra p h e rn a l ia  o rd in a n c e  
th e  rem a in in g  q u e s t io n  co nce rn s  th e  r e la t i o n s h ip  o f  a m u n ic ip a l o rd in a n c e  to  a s ta te  law  on th e  same s u b je c t .  The 
1978 A la s k a  Supreme C o u rt case o f  C i t y  o f  K o d ia k  v .  J a c k s o n , 584 P .2d 113 0 , d e a ls  d i r e c t l y  w i t h  t h i s  q u e s t io n .  In  t h a t
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ease th e  C i t y  o f  K od ia k  e n a c te d  an o rd in a n c e  r e q u i r i n g  a 
m an da to ry  m inimum se n te n ce  o f  im p r is o nm en t upon c o n v ic t io n  
o f  a s s a u l t  on a p o l ic e  o f f i c e r .  S ta te  s t a t u t e s  t h a t  d e a l t  
w i t h  a s s a u l t  d id  n o t r e q u i r e  a m anda to ry  m inimum s e n te n c e  o f  
im p r is o nm e n t. C i t in g  p re v io u s  cases th e  C o u r t h e ld  t h a t :

A m u n ic ip a l o rd in a n c e  i s  n o t n e c e s s a r i ly  i n v a l i d  i n  
A la s k a  because i t  i s  in c o n s is t e n t  o r i n  c o n f l i c t  w i t h  a 
s ta t e  s t a t u t e .  The q u e s t io n  r e s t s  on w h e th e r th e  
e x e r c is e  o f  a u t h o r i t y  has been p r o h ib i t e d  to  m u n ic i ­
p a l i t i e s .  The p r o h ib i t i o n  must be e i t h e r  b y  e x p re s s  
te rm s o r  by im p l i c a t i o n  such as where th e  s t a t u t e  and 
o rd in a n c e  a re  so s u b s t a n t ia l l y  i r r e c o n c i la b l e  t h a t  one 
ca n n o t be g iv e n  i t s  s u b s ta n t iv e  e f f e c t  i f  th e  o th e r  i s  
to  be a cco rd e d  th e  w e ig h t o f  la w . (Emphasis added )

A p p ly in g  t h i s  t e s t ,  th e  C o u rt fo u n d  t h a t  th e  m u n i c i p a l i t y  
was p r o h ib i t e d  by im p l i c a t io n  from  p a s s in j a m in imum  manda­
t o r y  se n te n ce  i n  c o n f l i c t  w i t h  s ta te  s e n te n c in g  la w  be cau se  
o f  th e  s t r o n g  s ta te  p o l i c y  a t  t h a t  t im e  in  fa v o r  o f  j u d i c i a l  
d i s c r e t io n  i n  s e n te n c in g .
A p p ly in g  th e  Ja ckson  case to  th e  s i t u a t i o n  t h a t  w o u ld  
p r e v a i l  i f  a v e r s io n  o f  HB 338 passes , and c om pa r in g  th e  
p ro p o s e d  s ta t e  l e g i s l a t i o n  w i t h  th e  Anchorage d ru g  p a ra ­
p h e r n a l ia  o rd in a n c e ,  w h ic h  i s  th e  o n ly  m u n ic ip a l d ru g  
p a ra p h e rn a l ia  o rd in a n c e  t h a t  i s  a v a i la b le  to  me a t  t h i s  
t im e ,  i t  seems t h a t  th e  p ro po sed  s t a t u t e  and th e  o rd in a n c e  
a re  n o t "so  s u b s t a n t ia l l y  i r r e c o n c i la b le  t h a t  one c a n n o t be 
g iv e n  i t s  s u b s ta n t iv e  e f f e c t  i f  th e  o th e r  i s  t o  be a c c o rd e d  
th e  w e ig h t o f  la w " .  The Anchorage o rd in a n c e  goes beyond  
HB 338 i n  r e g u la t in g  th e  s a le  o f  d ru g  p a ra p h e rn a l ia ,  and th e  
p ro p o se d  s t a t e  l e g i s l a t i o n  d e a ls  much more s p e c i f i c a l l y  w i t h  
th e  q u e s t io n  o f  m in o rs  on p rem ise s  where d ru g  p a r a p h e r n a l ia  
i s  s o ld  th a n  does th e  Anchorage o rd in a n c e . N e v e r th e le s s  th e  
o rd in a n c e  and th e  p ro posed  l e g i s l a t i o n  a re  n o t i n  c o n f l i c t .  
I t  a ls o  appea rs t h a t  c o n f l i c t s  t h a t  m ig h t o c c u r be tw een  
HB 338 and m u n ic ip a l d ru g  p a ra p h e rn a l ia  o rd in a n c e s  c o u ld  be 
re s o lv e d  w i th o u t  g iv in g  one s u b s ta n t iv e  e f f e c t  a t  th e  
expense o f  th e  o th e r .
Based on th e  above, i t  i s  my o p in io n  t h a t  no a d d i t io n a l  
la n g ua ge  i s  needed i n  HB 338 to  in s u re  t h a t  m u n i c i p a l i t i e s  
can c o n t in u e  to  e n a c t t h e i r  own d ru g  p a ra p h e rn a l ia  
o rd in a n c e s .  The f i r s t  two sen te n ce s  o f  * Sec. 2 o f  th e
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p ro p o se d  com m itte e  s u b s t i t u t e  c o u ld  be l e f t  i n  th e  b i l l  as 
an e x p re s s io n  o f  l e g i s l a t i v e  i n t e n t  t h a t ,  i f  p o s s ib le ,  a 
m u n ic ip a l d ru g  p a ra p h e rn a l ia  o rd in a n c e  s h o u ld  n o t  be 
■ In v a lid a te d  even i f  i t  c o n f l i c t s  w i t h  s t a t e  la w . The l a s t  
s e n te n c e  o f  * Sec. 2 goes beyond w ha t I  now u n d e rs ta n d  t o  be 
th e  i n t e n t  o f  y o u r com m itte e  and s h o u ld  be d e le te d .
L H A i l jb
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A Superior Court judge has 
upheld an Anchorage ordinance ban­
ning the sale of drug paraphernalia.

Owners of three stores selling 
items such as pipes, scales, spoons 
and hypodermic needles had chal­
lenged the law as unconstitutional. 
But Judge Daniel Moore found only 
one section invalid.

That provision that would have 
required stores whose principal busi­
ness is drug paraphernalia to post 
signs barring minors from the pre­
mises. Shop owners argued that fig-̂ 
uring out which stores did enough 
business-to require a sign meant giv­
ing police access to private sales re­
cords.

Moore ordered the section 
deleted because It was "too vague 
and overbroad.',’

An attorney for the store owners 
said Tuesday they haven’t decided 
whether to appeal to the Alaska Su­
preme Court.

The ordinance prohibits the sale 
of paraphernalia when the store 
owner knows the items are to be 
used in connection with drugs. That 
includes items not always assc ated 
with drug use, such as plastic tgs, 
balloons and appliances. Critics -.ay 
It is arbhrary, incomprehensible a id 
unenforceable. Municipal Attorney 
Allan Tesche agreed that enforce­
ment will be difficult: • •> •« "•

He said the law does not outlaw 
the sale of the items as much as It 
prohibits an atmosphere glamorizing 
drugs. . ' J

For Instance, sale of a blender In 
an appliance store, advertised for 
chopping vegetables and flanked on 
the shelf by Irons and toasters would 
not be illegal. But the sale of the 
same blender at a "head shop,” ac­
companied by recipes for marijuana 
brownies and surrounded by posters 
depicting drug-related activities 
would be illegal.

Police will have to show that 
items listed as suspect ’ 1 the ordi­
nance are being sold to people who 
intend to use them for drugs and that 
the seller knew the customer’s In*
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Civil fines of $50 to $1,000 a day 
could be levied against violators and 
prosecutors may seek an injunction 
to close a store found guilty of illegal 
sales. ’

) -• get o

srTs-s, tn ! T re

w o  tr:
o ^  ^  re'
4 S o<£

“  3
S-tJ ° p 

o  Q  a
3tt{? 2 
tn u n, *

3 » Jj; (m
Otn  ►— 3" 3  rf Ci

fD t/J *-•

p  p  p  g

c  o
? o 3

s s ? 2 - r
re a 111 0 5 0  
rt c/3 S O
g.‘a B -S  g ,?  o re 3  re 
8 K® cr-o 

8 re c r ^ E

< 3 ao h
3  re ^ m E  re
S E S g  8 j»

| 5-1 § ? 3  
c w  w g.tr*
a a E r e « |

2  3  Bio 
re r  tn 3  3T 7

p £ 5 ‘ ~  

a a g  |

P 1
c trE M . 
3.2
®-o 5 ® 
a o S S .  
o 05
^re g E

f ? 3? crre >JS



DEPARTMENT OF PUBLIC SAFETY

Dl VISION OF A DMINISTRA Tl VE SER VICES

March 30, 1982 465-4322i ■ *

The Honorable Ramona Barnes
Chairman, House Ju d ic ia ry  Committee
Alaska S ta te Leg is la tu re
Pouch V
Juneau, Alaska 99811 . /

Dear Madam Chairman:
1 . Based upon our ana lys is o f  HB 338, th is  Department supports th is  

B i l l  and i t s  th ru s t towards p ro te c tin g  minor ch ild ren  from e x p lo ita ­
t io n  by commercial drug paraphernalia merchants.

2. Section 11.66.300 (b) and (c) no t on ly places these persons o r 
merchants on no tice  th a t no t on ly is  there strong p u b lic  concern 
in  th is  area, bu t a lso provides adequate sanctions.

3. V.re have a lso determined th a t th is  B i l l  w i l l  have no f is c a l impact 
upon the Department o f Pub lic Safety (see attached f is c a l n o te ) .

S incere ly,

W illiam  R. Nix 
Commissioner
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THE LEGISLATURE OF THE STATE OF ALASKA

TWELFTH LEGISLATURE --■<1

FISCAL NOTE

X * RE2UEST UR 77C
Bill/Resolution

T it le .An Act-Prohi bi t i ng Access Ry_Mi nors to  Premises Where-Brno Paraphern a lia  
Requested by House Jud ic ia ry  ________________________ Date ?/3§/82 is Offered

o r Sold.
II. FISCAL DETAIL 

Agency Affected_
Program Category Affected_
BRU, Program, Or Subprogram(s) Affected_______________________________________
(Note; If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

FY 82 FY 83 FY 84 FY 85 FY S6 FY 87

TOTAL
-  0 -  -  0 - - 0 -  0 -  -  0 -

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

FULL TIME
PART TIME
TEMPORARY

- 0 - - 0 - - 0 - - 0 - - 0 - .  - 0 -

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III) 

No F isca l Impact

IV. DATE 3/30/82___________________PREPARED BY IV.V. Lawson, ( rector
AGENCY Department of I V  ic Safety

Original: Legislative Finance PHONE 4fi5-43.it',____________
cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)
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Judge Daniel Moore grant-1 ’ ™secuiors are iequirea 
ed the city’s motion for a --collect evide™ e and seek 
summary judgment and dis 
missed a suit filed by,', three 
head shops seeking to over­
turn the law. A  lawyer for the 
challengers said Tuesday* his 
clients have not decided'#'

instance, sale of, a bleq- 
d’J. an appliance ■ store, C\ 
dsed’for chopping vege-"- 

jtables and surrounded on the 
:̂ shelf by irons and toasters, 

i. . ■ < - ■, - -.^jWoiild not be illegal. Howev- 
i applies to 'i ̂,er, sale of the same blender in 

•̂■V/.-iterns commonly' not used1 in-./̂ ’a non-appliance store, accom-
by reclpies for hashish

to appeal Moore's sy Moore found a ,secv.on of 
to the Supreme the ordinance requiring that

whether 
decision 
Court.
• The ordinance was passed 
by the Anchorage Assembly 
Jan. 12 and is modeled on 
similar laws in other states. It

Tesche agreed that emorcy-• 
ment is going to be tough. ./• *.

itiff’s attor-’̂i’

To proceed against a store 
_ w owner, police will have to

l’esche and plaintiff’s attor-’v.^show that items listed as sus- ,,;i
•̂■stores vyhose principal busi-.-*, ney Tim MacMillan seem to >pqct in the ordinance are 
w ness•: is.‘‘'drugV.paraphernalia’%-tagree that, the law dpqs 'notvfjbeing sold to people who in

n n c f  Cl d n e '  K n n n i n  ft wy 1 « AVP "  Iam^Iami 4Un n nl n A# nnAnt ‘ *post signs banning minors outlaw the sale of specific jfte id to use them for drugs 
from the premises . . .  ■...........  ...............
and overbroad.”

"too vague devices as much as it bans thejwy* ar.d that the seller knqw his
He ordered atmosphere glamorizing drugs customers’ intent.



In v o lv e d  P a re n ts  Assn 
9700 Chenega D r 
A ncho rag e , Ak. 99507 
Jan . 20, 1982

R e p re s e n ta t iv e  Ramona B a rnes 
A la s k a  S ta te  L e g is la t u r e  
Pouch V(MS 3100)
Juneau , A la s k a  9 9 8 11
D ea r R e p re s e n ta t iv e  B a rn e s ;

The In v o lv e d  P a re n ts  A s s o c ia t io n  re q u e s ts  you  c o n s id e r  
c o n d u c t in g  h e a r in g s  on a b i l l  in t r o d u c e d  b y  T e r r y  M a r t in  w h ic h  
w ou ld  p r o h i b i t  th e  s a le  o f  d ru g  p a ra p h e rn a l ia ,  s ta te w id e .
We a ls o  u rg e  you  t o  c o n t in u e  y o u r  e f f o r t s  t o  r e - c r im in a l i z e  
m a r i ju a n a  i n  th e  s t a t e  o f  A la s k a .  We f e e l  t h a t  th e  use o f  • 
d ru g s  i s  a t h r e a t ,  n o t  o n ly  t o  o u r  y o u th ,  b u t  t o  a l l  c i t i z e n s .

A r e c e n t  news r e le a s e  s t a t e d  a ju d g e  ( in  a n o th e r  s t a t e )  fo u n d  
th e  v i c t im  o f  a ra p e  was p a r t i a l l y  t o  b lam e because she had been 
h i t c h - h ik in g .  I f  a ju d g e  can f i n d  th e  p la c in g  o f • t e n p t a t io n  
t o  be c o n t r ib u t o r y  t o  a c r im e ,  th e n  s u r e ly  th e  te m p ta t io n  o f  
a v a i l a b i l i t y  o f  d ru g  p a r a p h e r n a l ia  i s  e q u a l ly  c o n t r i b u t o r y  t o  th e  
abuse o f  d ru g s .

We hope you w i l l  c o n s id e r  o u r  re q u e s t.

• S

Ct>y H a tc h e r 
P re s id e n t ,  IPA

M a r ie  D ic k e y  
S e c re ta r y ,  IPA

Cha irm an , L o c a l G o v t. IPA
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associated P re* t
Cleveland — Lawmakers 

hroughout the nation are trying to 
ight drug abuse by passing laws 
gainst the sale of cigarette papers, 
••aterpipes and other drug parapher- 
alia.
But court rulings threaten to send 

?e laws up in smoke.
Fourteen states and ’’undreds of 

ommunities have adopted laws barr­
ing the sale of drug paraphernalia 
t the behest of anti-drug forces who 
ay distribution of the accessories 
lamorizes drug use and enncour- 
ges young people to participate in 
legal activities. ■
And the trend shows no sigjis of 

owing.
The Oklahoma Legislature- has 

assed a "head shop" bill that may 
) to Gov. George Nigh today.' The 
ansas Legislature has approved a 
milarbill. . ' ' 7
The Texas Hbuse Criminal Juris- 
udence Committee — referred to 
news accounts as" the. War on 
rugs committee — this month re- 
mimended a bill that would punish 
ith buyers and sellers of drug-re- 
ted items. • .
"The whole intent of the bill is to 
•ut down the head shops,” said 
ate Rep. Terral Smith of Austin, 
re paraphernalia industry is worth 
1 estimated $500 million to $3 billion 
i ear. iV^V '
The federal Drug Enforcement 
lministration has helped Iawmak- 
s by providing a model law — 
sod on the legal precedents estab- 
hed under laws to ban the para- 
ornalia of counterfeiting, gam- 
ng, moonshining and tobacco boot- 
;ging. t •
Some judges, in overturning 
ead shop”' laws, have said these 
.rs can have legitimate uses and 
tt the laws give police too much 
«vcr in deciding whether the items 
1 intended for use with illegal 
Jgs.
Rolling papers for marijuani- 
>ints,” for example, can also be 
id for tobacco cigarettes. A paper 
) can be used to hold the end of a 
■ning marijuana cigarette.
The issue of whether the sale of *

Revolution No. 6, challenged the law 
before it could be applied to him. 
Schliewin says his legal fees are 
being paid, in part, by industry 
groups. •

He says most record dealers 
can’t get by simply selling records, 
which he says have a low profit mar­
gin. Rut he thinks the campaign to 
rid the country of drug accessories is 
“ridiculous." - •
-. “It I took away shot glasses, that 

would have - nothing to do with 
whether or not you drank whiskey,”, 
he said. “All the items I sell can be 
bought in a legitimate smoke shop, a 
complete drug store and a hardware 
store.”.-'. , : •
. Last December, the 6th U.S. Cir­

cuit Court of Appeals overturned a 
ruling by a federal district court, 

..which held that the ordinance was 
constitutional. It was the first 
appeals court test of a Jaw based on 
the DEA model.

The CincinnaL 'ased appeals 
court said v • law was too vague and 
violated U; First Amendment free- 
speech guarantee and the 14th

Amendment due-process protection. 
Now the city, which modeled its law 
on the DEA model bill, is asking the 
high court to review the case.

Similar cases are pending before 
the 8th U.S. Circuit Court in St. 
Louis, the 5th U.S. Circuit Court in 
New Orleans, and 4th U.S. Circuit 
Court in Richmond, Va.

William Lenck, chief counsel of 
the DEA, expects the circuit courts 
to uphold the law. . •
-. He claims Parma’s version diff­
ers from the model act in a technical 
detail only. ,

So far, seven state laws based on 
the DEA model have been upheld in 
federal district courts, ha says.

These states have adopted I a  W o  
based on the DEA model: Connecti­
cut,. Delaware, Florida, Idaho, In­
diana, Louisiana, Maryland, Ne­
braska, . New Jersey, New York, 
Pennsylvania, South Carolina, Ar­
kansas and New Mexico.
•\ In New Mexico, the Legislature 
recently passed the model act, while 
a U.S. District Court struck down a 
similar law approved by Albuquer-

g paraphernalia can hi».h:>nm>rf. 
■?ars headed for the U.S. Su- 
me CourtT
•QKtna suburb of Parma.
•Lrider the Pnrma law, .making, 

or possessing drug parapher- 
is a second-degree misde- 

. ;.*r, carrying a fine of £750 and 
: iys in jail. It bans sale of devices 
h as hashish pipes, waterpipes, 
sine spoons, and prohibits the ad- 
tising of those and similar items. 
Peter Schliewin, owner of Record

<5. C. c -

L u n i n

u

C-ons-f.

que on grounds it was too vaj
Meanwhile, some citi 

states, including Ohio and Ct 
have passed laws that ban th 
paraphernalia to minors. Mt 
ers and manufacturers don1 
to those laws.

But DEA officials, whose 
purpose is to ium children a 
agers away from using drugs 
, "It still gives the percej 
the young person that ’if-it 
enough for them (adults), it 
enough forme,’ ” Lenck said.

I
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SUBJECT: D rug p a r a p h e r n a l ia  l e g i s l a t i o n
(SSHB 338) •

TO: R e p re s e n ta t iv e  Ramona L . B a rne s
C ha irm an , House J u d ic ia r y  C om m itte e

FROM: ^ nn A spe rt ,  L e g i s l a t i v e  C ounse l

You have asked f o r  a b r i e f  a n a ly s is  o f  SSBH 338 w h ic h  w o u ld  
p r o h i b i t  m in o rs  fro m  p rem is e s  w he re  d ru g  p a r a p h e r n a l ia  i s  
s o ld  o r o f f e r e d  f o r  s a le .  I n  a d d i t io n  you h a v e  asked  f o r  
th e  s ta tu s  o f  c o u r t  c h a l le n g e s  to  d ru g  p a r a p h e r n a l ia  l e g i s ­
l a t i o n .
SSHB 338 i s  p ro p o sed  as an amendment to  th e  c r im in a l  'laws o f  
th e  s ta te ,  and i s  c o n ta in e d  i n  a s in g le  s e c t io n  to  be added 
t o  AS 1 1 . 6 6 .  I t  makes two k in d s  o f  c o n d u c t c r im in a l .
F i r s t ,  i n  s u b s e c t io n  ( a ) ,  a p e rs o n  unde r th e  age  o f  18  may 
n o t  k n o w in g ly  e n te r  o r  rem a in  on p rem ise s  w h e re  d ru g  p a ra p h e r ­
n a l i a  i s  s o ld  o r  o f f e r e d  f o r  s a le .  S u b s e c t io n  (b ) p r o v id e s  
t h a t  a pe rso n  may n o t ,  w i t h  c r im in a l  n e g l ig e n c e ,  a l lo w  a 
m in o r to  s ta y  on p rem is e s  w he re d ru g  p a r a p h e r n a l ia  i s  s o ld  
o r  o f f e r e d  f o r  s a le .  " C r im in a l n e g l ig e n c e "  i s  d e f in e d  as a 
f a i l u r e  to  p e r c e iv e  t h a t  a p e rs o n  u n d e r 18  h a s  e n te re d  o n to  
th e  p rem is e s  when t h a t  f a i l u r e  to  p e rc e iv e  c o n s t i t u t e s  a 
g ro s s  d e v ia t io n  fro m  th e  s ta n d a rd  o f  c a re  t h a t  a re a s o n a b le  
p a rs o n  w ou ld  e x e r c is e  i n  th e  s i t u a t i o n .  T h is  se cond  c a te g o r y  
o f  c r im e  i s  d i r e c te d  a t  o p e ra to r s  o f  p rem is e s  t h a t  s e l l  d ru g  
p a ra p h e rn a l ia ,  b u t i t  c o u ld  a p p ly  to  g u a rd ia n s  o f  m in o rs  o r  
o th e r  p e rso n s  n o t in v o lv e d  i n  th e  o p e r a t io n  o f  th e  p re m is e s .
AS 1 1 .6 6 .3 0 0 (c )  makes a v i o l a t i o n  o f  th e  s e c t io n  a c la s s  A 
m isdem eanor and i t  s h o u ld  be n o te d  t h a t  t h i s  p e n a l t y  a p p l ie s  
t o  a m in o r who v io l a t e s  AS 1 1 .6 6 .3 0 0 (a ) .
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S u b s e c t io n  (d ) i s  c r i t i c a l  to  th e  o p e r a t io n  o f  t h e  b i l l . .  I t  
d e f in e s  " c o n t r o l l e d  s u b s ta n c e s "  to  be d ru g s  now  p r o h i b i t e d  
u n d e r AS 1 7 . 1 0  o r  1 7 . 1 2 .  I f  th e  d ru g  l e g i s l a t i o n  t h a t  ha s  
been passed b y  th e  House d u r in g  t h i s  s e s s io n  (SB 190 amH) 
ta k e s  e f f e c t ;  th e  r e fe r e n c e s  w i l l  have t o  b e  ch a n g e d  t o  be  
c o n s is t e n t  w i t h  t h a t  l e g i s l a t i o n .  M ost im p o r t a n t l y ,  AS 1 1 . -  
66 .300 (d ) d e f in e s  " d ru g  p a ra p h e rn a l ia " .  The d e f i n i t i o n  i s  
e x te n s iv e ,  b u t th e  k e y  c o n ce p t i s  t h a t  d ru g  p a r a p h e r n a l ia  i s  
any p a r a p h e r n a l ia  t h a t  i s  used o r in te n d e d  f o r  u s e  i n  
c o n n e c t io n  w i th  i l l e g a l  d ru g  use .
S u b s e c t io n  (e ) e x c lu d e s  pharm acy o r h o s p i t a l  p r e m is e s ,  o r  a 
m e d ic a l d o c t o r 's ,  d e n t i s t ' s ,  o s te o p a th ’ s o r  o p t o m e t r i s t ' s  
o f f i c e  fro m  th e  o p e r a t io n  o f  th e  s e c t io n ,  b e c a u s e  o th e rw is e  
i t  m ig h t be i l l e g a l  f o r  a m in o r to  f r e q u e n t  th o s e  p la c e s ,  
a lth o u g h  i t  can  be a rg u ed  t h a t  s in c e  th e  d e f i n i t i o n  o f  d ru g  
p a ra p h e rn a l ia  a p p l ie s  o n ly  to  p a ra p h e rn a l ia  t h a t  i s  u sed  o r  
in te n d e d  to  be used f o r  i l l e g a l  a c t i v i t i e s ,  t h e  e x c lu s io n  
may n o t be n e c e s s a ry .  D rug p a ra p h e rn a l ia  a v a i l a b l e  i n  
d o c t o r 's  o f f i c e s  and s im i l a r  b u s in e s s  p re m is e s  I s  n o t  
g e n e r a l ly  used o r in te n d e d  f o r  use i n  i l l e g a l  a c t i v i t i e s .
As s ta te s  and lo c a l  j u r i s d i c t i o n s  have e n a c te d  d ru g  p a r a ­
p h e r n a l ia  law s th e y  ha ve  been c h a lle n g e d  i n  c o u r t .  On 
M arch  3 rd  o f  t h i s  y e a r th e  U n ite d  S ta te s  Suprem e C o u r t  
u p h e ld  one such c h a l le n g e d  o rd in a n c e  in  th e  c a s e  o f  
V i l l a g e  o f  H o ffm an E s ta te s  v . F l ip s id e ,  H o ffm a n  E s t a t e s ,

U.S. , 1982 . T h is  case d e te rm in e d  t h a t  a c i t y
o rd in a n c e - t h a t , among o l ' ' e r  th in g s ,  p r o h ib i t e d  t h e  s a le  o f  
ite m s  "d e s ig n e d  o r  m arkeced f o r  u s e "  as d ru g  p a r a p h e r n a l ia  
t o  m in o rs , was n o t ,  on i t s  fa c e , o v e rb ro a d  o r  v a g u e  so as to  
re n d e r  i t  u n c o n s t i t u t i o n a l .  A lth o u g h  th e  c o u r t  was somewhat 
c r i t i c a l  o f  th e  " d e s ig n e d  f o r  u s e " d e f i n i t i o n ,  t h e  m a jo r i t y  
o p in io n  h e ld  t h a t  "m a rke te d  f o r  u s e " was s u f f i c i e n t l y  p r e c is e  
t o  a v o id  th e  o v e rb re a d th  and va gue re ss  c h a l le n g e s .  I n  s p i t e  
o f  th e  f a c t  t h a t  th e  V i l l a g e  o f  H o ffm an E s ta te s  o r d in a n c e  
c a l le d  f o r  a l i c e n s in g  p ro c e s s  and d id  n o t  a c t u a l l y  p r o h i b i t  
th e  p re se n ce  o f  m in o rs  on th e  p rem is e s , i t  i s  s a fe  to  sa y  
t h a t  th e  case in d ic a t e s  t h a t  c a r e f u l l y  drawn d r u g  p a ra p h e r ­
n a l i a  s ta tu te s  w i l l  be u p h e ld . The J u d ic ia r y  C om m itte e  may 
w an t to  in c o r p o r a te  th e  "m a rke te d  f o r  u s e "  c o n c e p t  I n t o  
HB 338 because th e  p re s e n t " in te n d e d  f o r  u s e "  la n g u a g e  i s  
s im i l a r  t o  th e  "d e s ig n e d  f c r  u s e "  c o n ce p t t h a t  was c r i t i z e d  
b y  th e  C o u r t i n  th e  H o ffm an E s ta te s ca se .
L H A r l j b
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Attorneys

ADMISSION TO PRACTICE—
Alabama bar rules (hat require bar candi­

dates to be "bona ride" residents and to 
reside in stale (or three weeks prior to bar 
examination violate Article IV's Privileges 
and Immunities Gause.
For the past three years, the attorney has 

practiced law in Louisiana. Desiring to 
practice law in his home state, he applied to
take the Alabama bar m  i n o t i n n
rejected because, as he readily admits, he 
docs not meet the residence requirement.- 
Under Rule IVA of Alabama's bar admis­
sions rules, an eligible candidate is one 
"who is, at the date of filing of the applica­
tion, a bona fide resident of the State of 
Alabama and is in fact a resident of the 
State of Alabama at the time of certifica­
tion to sit for the bar examination.” Since 
certification usually issues three weeks prior 
to commencement of the examination, the 
state committee on character and fitness 
established, as an administrative interpreta­
tion of Rule IVA, the requirement that an 
applicant actually reside in Alabama for 
three weeks prior to the examination.
A rule that denies an applicant the right 

to take the Alabama bar examination for 
no reason other than that he does not reside 
in Alabama fosters economic protectionism 
and parochial imciests in violation of the 
Privileges and Immunities Clause and thus 
cannot stand. It is not just the ad­
ministrative interpretation implementing a 
three-week tcsidence requirement that this 
court deems obnoxious; the rcquitcmcnt of 
Rule: IV inelf that one certified to take the 
examination must be a bona fide resident of 
Alabama without respect to the time period 
for such residence violates the Privileges 
and Immunities Clause.
The Alabama State Bar Association has 

not attempted to justify the residence rc- 
(tuirement by asserting that it lostcrs some 
compelling state interest. Instead, the bar 
merely contends that the Alabama residen­
cy requirement is one of the most liberal in 
the country. Perhaps the rule may be 
classified as “liberal"; however, that does

net prevent it from violating the constitu- 
tirsnoj a f  ponrffsldcnts. Th* U.S.
Supreme Court indicated such to be true in 
Hicklin v. Orbeck, 437 U.S. 518, 46 LW 
4773 (1978), where it declared unconstitu­
tional an Alaska statute that favored the 
hiring of only Alaska resident -, for work in 
oil fields in which the state had an interest.
Likewise, there has been no attempt to 

show that nonresidents pose, in Hicklin's 
words, a "peculiar source of evil" to the 
ideal of maintaining a bar of qualified at­
torneys. The requirement that candidates 
for the bar be residents of Alabama does lit­
tle to ensure that applicants are qualified, 
since the bar association does not utilize the 
period of residency to observe and evaluate 
candidates. The state bar association 
employs the nationwide investigatory ser­
vices of the National Conference of Bar Ex­
aminers to obtain information on the 
character and fitness of nonresident ap­
plicants. The use of this service has been 
often suggested by courts as a less restrictive 
alternative for determining the fitness of 
bar applicants. Presumably, the additional 
expense of the use of this service forms the 
basis for the extra fee that nonresidents 
must pay for the privilege of sitting for the 
Alabama bar examination. The informa­
tion provided by the National Conference 
of Bar Examiners provides a much stronger 
basis for evaluating a nonresident appli­
cant's qualifications to practice law than 
does a requirement for out-of-state 
residents to reside in Alabama for any 
period of time. The invidious discrimination 
against nonresidents worked ey this rule 
bears no relationship to the legitimate state 
inietest of ensuring the competency and 
rectitude of members of its bar, and thus 
fails to meet the test for scrutiny under the 
Privileges and Immunities Clause.— Cuin, 
J.

—USDO NAla; Strauss v. Alabama State 
R a r , 8 / 1 7 / 1 .

ities and Counties

li/1
r

BUSINESS REGULATION—
Retail merchants who admittedly sell 

drug-related items covered by county drug 
paraphernalia ordinance lack standing to 
bring pre-enforcement challenge claiming 
ordinance, would be unconstitutionally 
vague if applied to their sale of other items 
susceptible to both legitimate and drug- 
related uses.
The ordinance ma! -s it a misdemeanor 

for "any merchant or other person to 
knowingly sell, offer for sale, or display any 
cocaine spoon, marijuana pipe, hashish 
pipe, or any other drug-related parapher­
nalia.” It defines "drug paraphernalia” as 
"all equipment, products and materials of 
any kind which are used, intended for use, 
or designed for use in growing, *** 
preparing, testing, *** (or) ingesting *** a 
controlled substance," including, but not 
limited to, more than a dozen specified 
items ranging from drug test kits to "ice 
pipes or chillers.”
Owners of two retail stores that include a 

"stnqking accessories" section challenged 
the ordinance shortly before it was to take 
effect. They argued that the ordinance is 
unconstitutionally vague on its face in that 
it fails to give fair notice of what constitutes 
“drug par pheinalia." They admitted that 
at least some of the items they were selling 
could he used for preparing, testing, or in­
gesting drugs and that these singlc-usc items 
were plainly within the ordinance's defini­
tion of "diug paraphernalia." But the 
district court examined the validity of the 
ordinance in light of the full range of com­
mercial activity that the ordinance forbids 
and concluded that the ordinance provides 
an inadequate basis for either a retailer or a 
law enforcer to determine which multi use 
items fall within its coverage. It therefore 
declared the Ordinance unconstitutionally 
vague and permanently enjoined its en­
forcement.
A statute is unconstitutionally vague on 

its face only when it cannot validly be ap­
plied to any conduct. If a statute has a eoie 
meaning that can reasonably be under­

Sec tion 2 Can ten is Copy right i  I  VS I  by j'hr Rtnriiu of Saiional A ffa irs , Inc. 
Riyhn n f irr lid rihn linn  nr rrn iariiir linn  hrlone in cop irivh l o uner.
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stood, then it may validly be applied to con­
duct within the core meaning, and the 
possibility of such a valid application 
necessarily means that the statute is not 
vague on il face. Moreover, under the 
traditional rule of standing expressed in 
Raines v. U.S., 362 U.S. 17 (1960), a defen­
dant to whom a statute may validly be ap­
plied may not avoid conviction by contend­
ing that the statute would be unconstitu­
tional if applied to other persons or other 
situations.
The crucial procedural issue is whether a 

district court, having properly rejected a 
facial challenge to a local oidinance because 
it would be valid as applied to one activity 
in which the plaintiff is engaged, should 
proceed to adjudicate the merits of a claim 
that the ordinance would be unconstitu­
tionally vague if applied to a second activity 
currently engaged in by the same plaintiff. 
The considerations underlying Raines in­
clude the undesirability of unnecessary, 
premature, or unduly broad pronounce­
ments on constitutional issues; the in- 
trusivencss of a court's considering all the 
situations in which a law could possibly be 
applied; and the possibility of a limiting 
construction being placed on the law in the 
event an application of questionable validi­
ty is concretely presented.
These considerations apply fully when 

litigants, like the retailers here, who engage 
in some conduct that could validly be pros­
ecuted under a statute, challenge the 
statute’s application to other conduct in 
which they are currently engaged. If the 
county charged the retailers with violating 
the ordinance by selling singlc-usc items, 
the considerations underlying Raines would 
no: permit dismissal of the charges on the 
ground that the ordinance would be vague 
if applied to their sale of multi-use items. 
This example underscores the inappropri- 
atcncss of adjudicating the retailer’s 
challenge to the ordinance as applied to 
their sale of multi-use items in the context 
of this pre-enforcement civil suit. Since a 
prosecution for selling singlc-usc iicms 
would be valid, the retailers ate no mom en­
titled to prevent that prosecution now than 
they would be to have such a piosecution 
dismissed once it was brought. As long as 
they are selling singlc-usc items to which the 
ordinance may validly be applied, even an 
articulated threat of btoadcr enforcement 
should not citable them to challenge other 
applications of the ordinance until a 
broader use of the ordinance is actually in­
itiated.— Newman, J.
— CA 2; Brache v. County of West­

chester, 8/18/81. ,

 i n  __ i . . _ _OUUH9 onu nuueuun;

01.LATERAL F.STOl’PKL- 
Judgment adverse to federal government 
it legal issue of national importance may 
ill he used by nor.pcrties to collaterally 
tup government from relitlgatlnjj that 
■tie in different federal circuit.

American Medical International, Inc. 
(AMI), more than 30 of its hospital sub­
sidiaries, and a hospital it manages, 
challenged a decision by the Department of 
Health and Human Services denying reim­
bursement of certain costs that they alleged­
ly absorbed while furnishing health care to 
beneficiaries of the Medicare program. The 
single issue is whether the administrator is 
collaterally estopped from withholding 
reimbursement of so-called "stock 
maintenance costs," the status of which 
was decided dgainsi the federal government 
in earlier litigation in the Court of Claims.
In Commissioner v. Sunnen, 333 U.S. 

591 (1948), the U.S. Supreme Court held 
that so long as the facts in two cases are for­
mally "separable,” it is inappropriate to 
use a judgment in the first to estop a party 
or. a legal point in the second. However, in 
one of its most recent analyses of collateral 
estoppel, the Court in Montana v. U.S., 
440 U.S. i47, 47 U.S. 147 (1979), allowed a 
judgment predicated upon one set of con­
tracts to estop litigation of legal issues in 
another case dealing with a similar, though 
unrelated, set of contracts, because there 
had been no "changes in facts essential to 
judgment."
The issue here is whether the cir­

cumstances are so unusual that the ad­
ministration of justice would best be served 
by refusing an estoppel in the instant pro­
dding. Were this a case involving only 
p i'ate litigants or only simple issues of 
fac., the court would not hesitate to con­
clude that an estoppel should arise. This is 
not. however, a typical case. A federal 
agency, not a private party, lost on an issue 
of federal law, not an issue of fact, in the 
first lawsuit. To allow nonpartics to the 
Court of Claims’ ruling to win simply on 
the basis of an estoppel would mean that 
the court imply and uncritically binds itself 
to follow another court’s into ytctation of a 
federal statute in virtually all cases involv­
ing that legislation, The broader and more 
serious implication of such a holding is that 
the first court to hear a case raising a public 
law issue litigablc only with the federal 
government would, if it ruled against the 
government, rigidify the law to be applied 
by every court in every case presenting that 
issue. What makes that both possible and 
alarming ate the Supreme Court's relatively 
recent estoppel decisions doing away with 
mutuality, sanctioning application of offen­
sive estoppel, and generally broadening the 
permissible uses of issue preclusion when 
questions of law are involved.
It can hardly be gainsaid that complex 

questions of national import can 
wholesomely and profitably be explored by 
more than a single court. And it is a truism 
that proposed legal rules can he improved 
through repeated examination by a variety 
of legal minds. Rigorous analysis of the 
law, and concomitantly its healthy develop­
ment, would thus be hampered were an 
estoppel indulged in a case such as this. By 
the same token, independent reconsidera­
tion of legal issues by the circuits can 
facilitate Supreme Court review by

highlighting their complications and con­
troversial aspects, and thus make for better 
informed decisions.
This is not to say that arguments oppos­

ing relitigation of issues lose all force in 
cases like the one at bar. Duplicative litiga­
tion has its own irreducible minimum of 
waste, and there is much to be said in favor 
of invariable sameness and resulting cer­
tainty in the law. That it is more important 
to have a sure rule than to have the right 
rule is a dictum noted with such frequency 
that it has evolved from truism to cliche. 
And there is an element of inequity in the 
special rule applicable only in a litigation 
against the government, particularly since 
federal agencies are in a better position than 
most litigants to petition the Supreme 
Court or Congress to modify what they 
believe to be erroneous interpretations of 
national law. But all that these considera­
tions suggest is that the courts should be 
cautious in declining to apply estoppel to 
previously litigated questions of law, not 
that they should never do so.— Per Curiatn.
— CA DC; American Medical Interna­

tional, Inc. v. Secretary of Health, Educa­
tion, and Welfare, 8/14/81.

Criminal Law and Procedure

FRAUD—
Lawyer's use of mails to further his un­

disclosed representation of interests Chat 
conflicted with those of clients represented 
by his law firm ami that could have caused 
those clients substantial economic harm 
constitutes mail fraud in violation of 18 
L’SC 1341.
Bronston’s indictment alleged that he 

fraudulently violated his fiduciary duty as 
an attorney by helping to further the efforts 
of Convenience and Safety Corporation (C 
A S) and Suul Steinberg to obtain a bus stop 
shelter franchise from the City of New York 
at a time when his own law firm (Rosen- 
man, Colin, Freund, Lewis & Cohen) was 
representing a group of investors in BusTop 
Shelters, Inc., the then-current holder of 
the franchise and a participant -n the com­
petition for its renewal.
|Te\t| Bronston’s principal contention is 

that in order to show a v iolation of the mail 
fraud statute based on r fraudulent breach 
of fiduciary duty, the government must 
prove that the defendant used his breach in 
some way that would benefit himself or 
harm the victim of the fraud and that the 
trial judge erred in failing to instruct the 
jury accordingly. •**
Although a mc'c breach of fiduciary du­

ty, standing alone, may not necessarily con­
stitute a mail fraud, *** the concealment by 
a fiduciary of material information which 
he is under a duty to disclose to another 
under circumstances where the non­
disclosure could or docs result in harm to 
the other is a violation of the statute. "• 
[I’Jroof ihat the fiduciary relationship was 
used or manipulated in some way is not 
necessary. |l!nd TcxlJ

n i  t s  — ! • ' /  s| . o .x i <o
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ficient to satisfy the first branch of the 
plaintiffs proximate cause burden. * * *
In the instant cause the defendants suc­

cessfully rebutted the presumption. The 
jury responded in the negative i .> the 
following interrogatory: “Do you find from 
a preponderance of the evidence that Dr. 
Froehlich was informed by Mrs. Seley of 
her history of an episode of high blood 
pressure at the time of her child’s birth?” 
Plaintiffs asserts that the Searle warnings 
accompanying Ovulen were defective in 
that they failed to want that women with a 
prior history of hypertension associated 
with pregnancy (toxemia) were subject to a 
higher risk than other women of experienc­
ing dangerously high blood pressure or 
stroke as a result of birth control pill use. 
Because Mrs. Seley failed to disclose to Dr. 
Froehlich that she I ad experienced tox­
emia, even it the warnings had been in the 
form the Seleys contend to be adequate, Dr. 
Froehlich could not have related those 
warnings to her case. Where, as here, an 
adequate warning would have made no dif­
ference in the physician’s decision as to 
whether ro prescribe a drug or as to whether 
to monitor the patient thereafter, the 
presumption established by Comment j  is 
rebutted, and the required element of prox­
imate cause between the warning and inges­
tion of the drug is lacking. |Fnd text) —  
Sweeney, J.
C. Brown and Donofrio, J J., dissent.
— Ohio SupCt; Seley v. G.D. Searle & 

Co., 7/15/81.

States

REGULATION—
New York statute that proscribes sale or 

purchase of drug paraphernalia "under cir- 
cuinstan.t . educing knowledge" that para­
phernalia is soid oi purchased for drug- 
related purpose is un. onstitutionrllj 'ague. 
This action presents the latest judicial 

challenge to the constitutional)!' of legisla­
tion adapted from the Drug Enforcement 
Administration’s Model State Drug 
Paraphernalia Act. The Model Act defines 
drug paraphernalia as anything "used, in­
tended for use, or designed fur use" in 
growing, processing, or ingesting a control­
led substance. The general definition is 
followed by twelve specific examples, each 
described ‘of the phras* "used, intended for 
use, or design/d for use.”
New York’s rug paraphernalia b'> Ar­

ticle 39 of th* General Business Law 
§§850-853 (McKinney Supp. 19S0-19BI), 
which unlike the Model Act, imposes only 
civil liability, contains a definition of drug- 
related paraphernalia that is less com­
pletions sc than the Model Act. The siatnc 
omits any general definition and adopts on- 
|v eight of the Model Act’s 12 specific ex­
amples. Each example is described by the 
pliias" "u*ed or designated for the pnrposc 
of' growing, processing, or ingesting con­
trolled substances. According to the 
business ownets challenging the f nutc, the

"designed Tor the purpose” language in 
§850(2) is impermissibly vague since that 
phrase refers to unspecified physical 
characteristics of an item or the intended 
pu-pose of its design or manufacture. The 
state, however, contends that the words 
"designed” and "purpose” are equivalent 
to "intent” and therefore that drug-related 
paraphernalia is defined by the alleged 
violator’s intent for the item to be used for 
one of the drug-related purposes enumer­
ated in ihe statute.
Hsvir!?.' csrcf’jllv ron̂ d̂ r̂ d thr rep̂ on- 

ing of both interpretations as well as the 
distinctive features of the statute when 
compared to the Model Act, this court finds 
that “designed for the purpose" refers to 
the subjective in.ent of the alleged violator 
rather than to the physical characteristics of 
a particuk ' item. Even though scienter re­
quirements are not as prevalent in civil 
statutes as in criminal enactments and even 
though §850 omits the Model Act’s 1** en­
forcement guidelines that clearly focus 
upon the intent of the alleged violator, the 
New York statute’s definition of drug- 
related paraphernalia is obviously adapted 
from the Model Act. Therefore, the follow­
ing comment of the Model Act’s drafters is 
relevant in determining the intended mean­
ing of the definition adopted by the New 
York legislature: "To ensure that innocent­
ly possessed objects arc not classified as 
drug paraphernalia, Article 1 makes the 
knowledge or criminal intent of the person 
in contiol of an object a key clement of the 
definition,"
Although the context of the Model Act 

"design" may have been intended to refer 
to the subjective intent of a manufacturer 
of drug paraphernalia, in the context of the 
statute, which does not seek directly to 
regulate the activities of manufacturers, the 
conclusion that "designed for tv - purpose" 
refers to the subjective intent of the person 
charged with the violation is consistent with 
the ordinary meaning of "design." More­
over, the statute does not utilize "designed 
for the purpose" in the disjunctive with 
"intended for the purpose" oi "intended 
to be used," which might have suggested 
that "designed" was used in a sense other 
than in referring to subjective intent.
|Te\<] Unfortunately, notwithstanding 

the conclusion that §850(2)'s definition of 
drug-related paraphernalia is nni vague 
since an elcmeni thcicof is the albged 
violator’s druc-relatcd purpose for the 
item’s use, the Couri finds that the protec­
tion affoidcd thereby is vitiated by §85l’s 
standard of liability. Under section 851, a 
violation occurs when a pcrsor possesses 
with intent to sell, offers for sale, or pur- 
chavcs drug-related paraphcrna.ia "under 
circumstances evincing knowledge that the 
paraphernalia is possessed, sold or purchas­
ed” for one of the druc-relaied purposes 
listed in §850(2). Plaintiffs and defe • Jan'.* 
agree that a person is liable under th) stan­
dard if the circumstances indicate mat a 
"reasonable person” would know the drug- 
related purpose of the item's sale or pur­
chase. Therefore, until e the definition of

drug-related paraphernalia which depends 
upon the alleged violi -or’s subjective inten­
tion that the item be used for a drug-related 
purpose, a violation occurs if the circum­
stances of the sale indicate that the in­
dividual reasonably should have known of 
the item’s drug-related purpose. Since a 
violation does not depend upon the alleged 
violator’s subjective awareness of his own 
drug-related purpose and the statute does 
not include enforcement guidelines which 
define the “circumstances" in which a per­
son reasonably should know the druc- 
relaied purpose of an item’s sale or pur­
chase, for the reasons stated below, the 
court is constrained to find that §851’s stan­
dard of liability is void for vagueness. * * *
The court has no doubts that in enacting 

Article 39 the legislature sought to achieve 
the legitimate goal of discouraging drug use 
through constitutional means. No court, 
however, state or federal, can disregard the 
clear meaning of statutory language. While 
the definition of drug paraphernalia focuses 
on the intent of the individual charged, 
thereby giving him notice of the prohibited 
conduct, a violation of Article 39 depends 
upon undefined circumstances that leave 
enforcement officials and courts free to 
find violations on an ad hoc basis. Since 
drug paraphernalia legislation of necessity 
must seek to regulate the sale of items that 
have both legitimate and drug-related uses, 
such legislation must specify th“ limited cir­
cumstances in which the sale of such items 
is unlawful. The court reluctantly concludes 
that Article 39 has not done so. (End 
Text)— Cannella, J.
— USDC SNY; Franza v. Carey, 

7/17/81.

Taxation
GROSS ESTATE-

Homestead rights created tinder Texas 
law serve to reduce xnluc of homestead 
property included in decedent’s gross 
estate.
When the decedent died, she owned an 

undivided one-half interest in a tract of 
land (the other half being owned by her 
brother) and the enn, - fee interest in 
another tract in Texas. These properties, 
although separately owned by the decedent, 
constituted the homestead of the decedent 
and her husband. After the decedent’s 
death, her surviving husband asserted his 
right to continue to occupy both tracts as 
his homestead property.
This court faced the issue —  v bet her the 

value of homestead properly included in 
gross estate should be reduced on account 
of homestead rights created under Texas 
law - in Hinds Estate v. Commissioner, 11 
f C  314 (19-58), affd. on another issue, 180 
f-J 930 (CA5 1950). Hinds Estate inxolvcd 
the valuation for estate tax purposes of the 
decedent’s community half interest in 
homestead property. This court found 
"nothing particularly unusual about the 
laws of Texas wiih respect to the surviving

oUs-.M.tv si iuu.Mi



D EP T. O F  H EALTH  A N D  SO CIA L  SER VICES
OFHCE OF THE COMMISSIONER /

February 2, 1982

J A Y S . H A M M O N D , GOVERNOR

PC U C H  H  01
JUNEAU, ALASKA 99811

PHONE: 465-3030

Document#

Thr rable Ramona L. Barnes 
Reprer ̂ ntarive 
Alaska State Legislature 
Pouch V
Juneau, AK 99811

Dear Representative Barnes:

L.:~ntly you requested statistics regarding:

(1) Summary of our Current Correctional Bed Capacity;

(2) Summary of our Funded and Requested Correctional Construction 
Projects; and,

(3) Projection of Inmate Population.

If you have questions, please do not hesitate to contact me.

Sincerely

Helen D. Beirne 
Commissioner

Enclosure

06-F38LH



DIVISION OF ADULT CORRECTIONS 
CAPACITY OF CORRECTIONAL CENTERS 

FEBRUARY 1982

STATE INSTITUTIONS
NORMAL 

OPERATING CAPACITY
EMERGENCY 

OPERATING CAPACITY 01/27/82 
PRISONER COUNTS

Anchorage - 3rd Ave. 70 80 81
Anchorage - 6th Ave. 100 115 *1 oo
Eagle R iver 80 ICO 112
Alaska Women's Fac/ER 28 30 21
Palmer 113 113 107
Ridgeview Post #6 ww/ 50 A C•au

Fairbanks 110 118 164
Juneau 90 100 1 1 1
Ketchikan 22 30 21
Nome 30 34 32

DAC In s t.  Capacity 
T o ta ls  In-S ta te 693 770 828

Alaska P risoners in  
Federal In s t i tu t io n s 190

P risoners Housed in  Contract 
Conmmity F a c i l i t ie s  (Halfway Houses) 63

T o ta l Number o f P risoners 
In-S ta te & Federal In s t i tu t io n s 1081

*In March 1982 a d d it io n a l beds w i l l  be a va ila b le  as fo llow s:
Ridgeview Post #6  - 40 new beds fo r  a 90 bed capacity
Palmer (e x is t in g  f a c i l i t y )  - 24 new beds fo r  a 137 bed capac ity
Palmer A dd ition  (new f a c i l i t y )  - 100 new beds

In-S ta te confinement capac ity by March 1982:
NORMAL EMERGENCY

OPERATING CAPACITY OPERATING CAPACITY
857 934



DIVISION OF ADULT CORRECTIONS

SUMMARY OF CAPITAL PROJECTS AFFECTING BED SPACE 
(DOES NOT INCLUDE CORRECTIONAL INDUSTRIES, CODE UPGRADE OR RELATED PROJECTS)

FUNDED PROJECTS:
Bed Space 
Increase

-0-

180

60

100

40

67

Between 
4 and 22

-0-

P ro je c t
Ketchikan C orrec tiona l Center - Scheduled Completion 9-1-82.
New In s t i tu t io n ,  30 s in g le  rooms. Current S ta tus - ahead o f 
schedule - C on trac to r's  estimated completion - 4-30-82. S ta ff in g  
A va ilab le  to  operate 9-1-82. Since th is  is  a replacement f a c i l i t y  
no system increase w i l l  re s u lt.
Anchorage P re-T ria l - Scheduled Completion - 12-31-82. New 
In s t i tu t io n ,  180 s in g le  rooms. Current S ta tus - ahead o f  
schedule - C on trac to r's  estimated completion 12-1-82.
Eagle R iver C o rrec tiona l Center Expansion - Scheduled Completion 
7-31-82. New s ing le  rooms = 80 - Post Construction Capacity = 180. 
Current Status - ahead o f schedule - C on tra c to r's  estimated 
completion - 7-1-82. Upon completion o f th is  p ro je c t, i t  w i l l  
be necessary to  remove 20 inmates from 3rd Avenue in  o rde r to  
approach compliance. Therefore, the system capac ity  in  August 
w i l l  on ly increase by 60, ra th e r than by a f u l l  80 beds.
Palmer Add ition - Scheduled Completion - 3r-l-82. New 
In s t i tu t io n ,  100 s in g le  rooms. Current Status- - nea rly  
completed - C on trac to r's  estimated completion cu te  - 3-1-82.
Juneau Expansion - Scheduled Completion - October 1983.
New s ing le  rooms = 56, Post Construction Capacity - 130 
Current Status - on schedule - Tn design development stage.
Fairbanks Expansion - Scheduled Completion - October 1983.
New s ing le  rooms = 77, Post Construction Capacity = 177.
Nome Replacement - Scheduled Completion - F a l l o f 1983.
New In s t i tu t io n ,  32-50 s in g le  roans, Post Construc tion 
Capacity = 32-50. Now in  design phase. Th is p ro je c t rep laces 
28 beds, so system increase w i l l  be minimal.
~~>e the l J a i l  - Scheduled Completion - F a ll o f 1983. New 
In s t i tu t io n ,  40 s in g le  rooms, Post Construction Capacity = 40. 
Current Status - Now in  design phase. While Bethe l beds w i l l  
be new to  the DOAC system, we w i l l  a lso be assuming the 
cu rren t lo ca l j a i l  func tion . No system increase w i l l  be 
re a liz e l.



FY'83 PROJECT REQUESTS AFFECTING BED SPACE:
Bed Space
Increase P ro jec t

300 Long-Term F a c i l i t y  - Secure in s t i tu t io n  fo r  sentenced male fe lon s
to  be loca ted in  Southcentral Alaska. $41 m i l l io n  has been 
requested fo r  th is  300 bed f a c i l i t y  w ith  a co re  capac ity  
enabling fu tu re  expansion to  not more than 400 beds. Through 
P.F.P.F. funds, an a rc h ite c tu ra l f irm  has been se lected to  
begin p lanning and p re lim ina ry  design. Completion is  pro­
je c ted  fo r  e a r ly  1985.

80 Fairbanks Add ition - Minimum to  medium custody f a c i l i t y  to  be
located adjacent to  the e x is tin g  Fairbanks C o rre c tio n a l Center. 
Th is f a c i l i t y  would be s im ila r to  the new Palmer A ud ition  and 
would perm it those re q u ir in g  less secure co nd itio n s  o f con fine ­
ment to  remain in  the Northern Region.

SUMMARY OF BED SPACE INCREASES
i' 51 Beds - Funded project.'; under design o r cons truc tion

380 Beds - FY'83 C ap ita l Request
831 Beds - F mded o r Requested
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INSTATE BED CAPACITY COMPARED WITH PROJECTED PRISONER POPULATION

F a c i l i t y 1982 1983 1984 1985 1986
Ketchikan 30 30 30 30 50
Juneau Men's 90 . 130 130 130 130Juneau Women's 3 3 3 3 3Fairbanks 110 177 177 177 1773rd Avenue 50 50 50 50 50
6th  Ave. Men's & Women's 100 100 100 100 100Ridgeview Men's 90 , -o- -0- -0- -0-Eagle R iver Men's 160 160 160 160 160Eagle R iver Women's 28 28 28 43 43Palmer 237 237 237 237 237
Post Road -0- iCO 180 180 180
Nome 28 32 32 32 32
Bethel -0- <10 40 40 40Long Term Fac. Southcentral -0- -0- -0- 300 300Fairbanks Add ition -0- -0- -0- 80 80
INSTATE BED TOTAL 896 1,16 7 1,16 7 1,562 1,582
Projected Inmate Populations 1,112 1,281 1,450 1,620 1,790
Range o f Expected High/Low to to to to to
Counts 1,022 1 , 19 1 1,360 1,530 1,700

Surrmary: The d iffe ren ce  between " In s ta te  Bed To ta ls" and "Projected Inmate Populations" is  th a t number
'tha t must be addressed through placement in  the Federal P rison System, placement in  con tra c t conmunity 
f a c i l i t ie s ,  o r by add itio na l construc tion .
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CITIES AND COUNTIES— Business Regulation

Ordinance that requires businesses to obtain license if they 

sell any items that are "designed or marketed for use with illegal 

cannabis or drugs" does not infringe on First Amendment free 

speech rights of cither businesses or their customers; nor is 

ordinance facially vague when applied to store that marketed 

merchandise such as drug-related publications, “roach clips," 

and specially designed pipes used to smoke marijuana. (Village 

of Hoffman Estates *•. Flipside, Hoffman Estates, Inc., No. 80- 

1681) page 4267

CRIMINAL LAW AND PROCEDURE-Habeas Corpus

Federal district court must dismiss habeas corpus petition that 

contains any claim as to which state remedies have not been 

exhausted, even t exhaustion requirement has been met as to 

other claims asserted in petition. (Rose v. Lundy, No. 80- 

846).............................  page 4272

F  t i l l  T e x t  o f  0 p i n i o n s

.V o . S 0 -1 C S 1

VILLAGE OF HOFFMAN ESTATES. ET AL., APPEL­
LANTS. r. FLIPSIDE. HOFFMAN ESTATES. INC.

A P P E A L  f r o m  t h e  u n i t e d  s t a t e s  c o u r t  o f  a p p e a l s  f o r

T H E  S E V E N T H  C I R C U I T  

Syllabus

N o .  5 6 -1  Or 1. A r g u e d  D e c e m b e r  0 . I f r l — D e c i d e d  M a r c h  3 ,  lh?2

A n  ordinance i f ap pt -lia m  village requires a b u sin ess to ob t ain  a license if it 

sells a n y  item * '.hat are "d e s ig n e d  or m ar k et ed  for u.<c w ith  illegal c a n n a ­

bis- or d r u g s." G u id e l in e s  define the it e m s  's u c h  as "r oach  cl ip s." which 

are u sed  tc s m t k t  c a n n a b is, " p ip e s ."  a n d  "paraph er n alia” ), the salt of 

which is required to b e  licenced. A p p e lle e , w h ic h  sold a \  ariety o f m e r ­

ch andise in its sir re. including "reach clips" a n d  specially d e s ig n e d  p ip es

SOtlCT Th:>t . p in ions u i:  -..t-;c-ci le  f i  t o d  tiv|iioi> l- e f.ic  pulli.-s- 
lio n  i r  die p«ct:i-.i" j i )  I' . in t o f the U n io d  S t jte s  R ep om  R . jd c f i  arc 
u n w e d  io  r., :i!> the R rp iM e t o! O .vm , nv. S ' jp ic r .r  C ourt o f A c 
United f ' . ' n .  O C . 2nS«3. o f „n> tv p u p ijp h io l or other
fo r r r j l in e r t .  in order t b i t  c o r ie c i ii .n l rnj> be r u d e  before the prclr-u- 
ner> p o r .t f . e s  10 p e n .

UScu io  stiiol.c m a r ih u a n a , u p o n  b r in g notified ih a i  El w a s  in possible vi­

olation o f th e or dinance, b r ou gh t suit in F e d e r a l  District C o u i t .  claim in g 

that the o r d in a n ce is unconstitutionally v a g u e  a n d  ov er b r o a d, a n d  re­

q u est in g  injunctive a n d  declaratory relief a n d  d a m a g e s .  T h e  District 

Court u ph el d  the ordinance a n d  a w a r d e d  j u d g m e n t  to the village defen­

dants. T h e  C o u r t of A p p e a l s  r ever sed  o n  the g r o u n d  that the ordinance 

is unconstitutionally v a g u e  o n  its face.

Held: T h e  or d in an ce is not facially over br o ad or v a g u e  but is reasonably 

clear in its application to appellee.

la) In  a facia! challenge to the overbreadth a n d  v a g u e n e s s  o f a n  enact­

m e n t . a court m u s t  first d e t e r m in e  w h et h er  the e n a c t m e n t  reaches a 

substantial a m o u n t  of constitutionally protected co n d u ct. If  it d o e s  not. 

the ov er b r ead th  challenge m u s t  fail. T h e  court should then e x a m in e  the 

facial v a g u e n e s s  challenge a n d  should u ph old su ch  challenge only if the 

e n a ct m e n t  is im p e r m is s ib l y  v a g u e  in all of its a pplicatio ns. P p .  4 - 5 .

lb) T h e  or d in an ce here d o e s  not violate ap p e lle e 's  First A m e n d m e n t  

rights nor is it over br o ad b e c a u s e  it inhibits su ch  rights of other parties. 

T h e  o r d in a n c e  d o e s not restrict sp ee c h  as such but s im p l y  regulates the 

co m m er c ia l m a r k et in g  of it e m s  that the labels reveal m a y  b e  u sed  for an 

illicit p u r p o s e  a n d  thus d o es nut e m b r a c e  n o n c o m m e r c ia l  s p ee c h . W it h  

respect to a n y  c o m m er c ia l s p ee c h  interest im p lic a t e d , the or d in a n ce's re­

striction o n  the m a n n e r  o f m a r k et in g  d o e* not a p pr ecia b ly  limit ap pel­

lee's c o m m u n ic a t io n  of info r m ation , e x c e p t  to th e extent it is directed at 

c o m m er c ia l activity p r o m o t in g  or e n c o u r a g in g  illegal d r ug u s e . an  activ­

ity w h ic h , if d e e m e d  "s p e e c h .-  is sp ee c h  p r o p o s in g  an  illegal transaction 

and thus subject to g o v e r n m e n t  regulation or b a n . It is irrelevant 

whether the ordinance has a n  overbroad s c o p e  e n c o m p a s s in g  other per­

sons' c o m m e r c ia l  sp ee ch , s in c e  the o v cr b r eadt h  doctrine d o e s  not apply 

to c o m m e r c ia l  speech .

tc) W i t h  respect to the facia] v a g u e n e s s  ch allenge, appellee h a s not 

show n that the ordinance is im p e r m is s ib l y  v a g u e  in all of its applications. 

T h e  o r d in a n c e 's  la n g u a g e  " d e s i g n e d . . .  for u s e "  is not unconstitutionally 

v a g u e  o n  its face, since it is clear that such stan d ar d  e n c o m p a s s e s  at 

least a n  it e m  that is principally u sed  w ith illegal d r ugs b y  virtue of its 

objective features, i. r.. features d e s ig n e d  b y  the manufacturer, " b u s , 

the "d e s ig n e d  for u s e "  standar d is sufficiently clear to co ver  at least s o m e  

of the it e m s  that appellee sold, such as “ roach clip s" a n d  the specially 

d e s ig n e d  p ip e s . A s  to the "m a r k e t e d  for u s e "  stan d ar d , the guidelines 

refer to the d isp la y of paraphernalia a n d  to the p r o x im it y  of co ver ed  

item s to o th er w ise u n c o v e r ed  it e m s , a n d  thus such standard requires 

scienter on the part of the retailer. U n d e r  this test, appellee had a m p le  

w a n t in g  that its m a r k et in g  activities r equired a licen se, a n d  b y  d isplay 

ing a certain m a g a z in e  a n d  certain b o o k s d ealin g w ith illegal d r ugs p h y si­

cally close to p ip es and colored rolling p a p e r , it w a s  in clear violation of 

the g u id e lin e s, as it w a s  in selling "r oach  c l ip s ." P p .  b -1 3 .

id) T h e  oru.r.ance's l a n g u a g e  is sufficiently clear that the speculative 

d an ger  o f arbitrary en fo r ce m e n t  d o es not render it v o id  for v a g u e n e s s  in 

a p r e-e n f o r c em en t  facial challenge.

6 3 ! ' F  -2.1 isi'3, r eversed a n d  r e m a n d e d .

Marshall. J.. delivered the opinion of the Court, in which Burger. C. 
J . .  and Brennan. Blackmun. Powell. FiHNqi'L- O'Connor. JJ„ 

joined. White. J.. filed an opinion concurring in the judgment. trn.ri.S. 
J . .  took no par. in the consideration or decision o f the case.

J u s t i c e  M a r s h a l l  delivered the opinion of the Court. 
This case presents a pre-enforcement facia) challenge to a 

drug p.-.i'apherr.!tli;t o r d i n a n c e  or. the ground that if is uncon-

N O T fl Where i l o  d rtrs .e d  dc- iruH r. a v y l l j p j j  f le jJ n n te )  w til tie 
ic h ' ju 'd  • ‘ " at the l in e  th e opi-.t -a  i' t u c d .  T7ir j i l ' j h u i  io r .* : i tu le i 
no pert o f the op in ion o f  the C n jr :  b u t h a t K e n  pi-pared b i  the 
Reporter o f  D-vM .nv fo : the ( jm e r . i .T .re  o f the t r a J c i Sec I m u  J  S u m  
t. D c li'jl l  lum b er Co.. 3t*J U.S. 331. 337.

Section 4 R i f l i l  t f  «•* to  f i  - r M  «a.r.rr.f r j » r . j l . I  C  t-V n *  r«.r*ow r ?  A f e  t i .  /**r.i * !< i - ; :»  .2  I '  M* 50 L W  -1267
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stitutior.aUy vague and overbroad. The ordinance in ques­
tion requires a business to obtain a license if it sells any items 
that are “designed or marketed for use with illegal cannabis 
or drugs.” Village of Hoffman Estates Ordinance No. 
969—1£*TS. The United States Court of Appeals for the Sev­
enth Circuit he'd that the ordinance is vague on its face 639
F. 2d 373 (19Sbr. We noted probable jurisdiction, U. S.
 , and now reverse.

I

For more than three years prior to May 1, 1978, appellee 
The Flipside. Hoffman Estates, Inc. (Flipside) sold a variety 
of merchandise, including phonographic records, smoking ac­
cessories, novelty devices and jewelry, in its store located in 
the village of Hoffman Estates. Illinois (the village).1 On 
February 20. 1978, the village enacted an ordinance regulat­
ing drug paraphernalia, to be effective May 1, 1978.-’ The 
ordinance makes it unlawful for any person “to sell any items, 
effect, paraphernalia, accessory or thing which is designed or 
marketed for use with illegal cannabis or drugs, as defined by 
Illinois Revised Statutes, without obtaining a license there­
for." The license fee is S150.00. A business must also file 
affidavits that the licensee and its employees have not been 
convicted of a drug-related offense. Moreover, the business 
must keep a record of each sale of a regulated item, including 
the name and address of the purchaser, to be open to police 
inspection. No regulated item may be sold to a minor. A 
violation is subject to a fine of not less than S10.00 and not 
more than $500.00, and each day that a violation continues 
gives rise to a separate offense. A series of licensing guide­
lines prepared by the village attorney define “Paper," "Roach 
Clips,” "Pipes" and “Paraphernalia," the sale of which is re­
quired to be licensed.*
After an administrative inquiry, the village determined 

that Flipside and one other store appeared to be in violrtion

‘ More specifically, the District Court found:
"|Flipside] sold literature that included *A Child's Garden of Gr.v ‘Mari­
juana G; ow'er's Guide.- and magazines such as 'Notional Lampoon,"Rolling 
Stone.' and ‘High Times.' Tne novelty devices and tobacco-related items 
plaintiff sold in its store ranged from small commodities such as clamps, 
chain ornaments and earrings through cigarette holders, scales, pipes of 
various :yp.; ar.d sizes, to large water pipes, some designed for individual 
use, some which as many as four i-erstas can use with flexible plastic 
tubes. Plaintiff also sold a large number of cigarette rolling papeis in a 
variety of colors. One of plaintiffs displayed items was a mirror, about 
seven by nine inches with the word “Cotaine” painted on its surface in a 
purple color. Plaintiff sold cigarette holders, 'alligator clips.' herb sif.ers. 
vials, and a variety of tobacco snutf." 4i5 F.Supp. 100. 4031 NO III. I960).

'The text of the ordinance is set forth in the Appendix to this opinion.
The Guidelines provide:

LICENSE GUIDELINES FOR ITEMS. EFFECT. PARAPHER­
NALIA. ACCESSORY OH THING WHICH IS DESIGNED OR MAR­
KETED FOP. USE WITH ILLEGAL CANNABIS OR DRUGS 
Paper—white paper or tobacco oriented paper no: necessarily designed for 
•use with illegal cannabis or drugs may he disp hived. Oi her paper of color­
ful design, names oriented for use with illegal cannabis or drugs and dis­
played are covered.
Roach Clips— irsigned for use with illegal cannabis or drugs and therefore 
covered.
ripes—if displayed away from the proximity of r.or.vvhi'e paper or tobacco 
oriented pater, ami not displayed within proximity of roach clips, or litera- 
tute encnuragtr.g illegal use of cannabis ur illegal drugs are -o', covered: 
otherwise, c v-ned.
Paraphernalia—if displayed with r sch clips or 1 :erature encouraging ille­
gal use <f cannabis or illegal drugs it is c.vi red.

of the ordinance. The village attorney notified Flipside of 
the existence of the ordinance, and made a copy of the ordi­
nance and guidelines available to Flipside. Flipside's owner 
asked for guidance concerning which items were covered by 
the ordinance; the village attorney advised him to remove 
items in a certain section of the store “for his protection." and 
he did so. App. 71. The items included, according to 
Flipside’s description, a clamp, chain ornaments, an “alli­
gator" clip, key chains, necklaces, earrings, cigarette hold­
ers, glove stretchers, scales, strainers, a pulverizer, squeeze 
bottles, pipes, water pipes, pins, an herb sifter, mirrors, vi­
als, cigarette rolling papers, and tobacco snuff. On May 30, 
1978, instead of applying for a license or seeking clarification 
via the administrative procedures that the village had estab­
lished for its b'censing ordinances,* Flipside filed this lawsuit 
in the United States District Court for the Northern District 
of Illinois.
The complaint alleged, inter alia, that the ordinance is un­

constitutionally vague and overbroad, and requested injunc­
tive and declaratory relief and damages. Tne District 
Court, after hearing testimony, declined to grant a prelimi­
nary injunction. The case was tried without a jury on addi­
tional evidence and stipulated testimony. The court issued 
an opinion upholding the constitutionality of the ordinance, 
and awarded judgment to the village defendants.
The Court of Appeals reversed, on the ground that the or­

dinance is unconstitutionally vague on its face. The court re­
viewed the language of the ordinance and guidelines and 
found it vague with respect to certain conceivable applica­
tions, such as ordinary pipes or “paper clips sold next to Roll­
ing Slone magazine." 639 F. 2d, at 382. It also suggested 
that the "subjective" nature of the "marketing” test creates a 
danger of arbitrary and discriminatory enforcement against 
those with alternative lifestyles. Id., at 384. Finally, the 
court determined that the availability of administrative re­
view or guidelines cannot cure the defect. Thus, it con­
cluded that the ordinance is impermissibly vague on its face.

II

In a facial challenge to the overbreadth and vagueness of a 
law*, a court's first task is to determine whether the enact­
ment reaches a substantial amount of constitutionally pro­
tected conduct," If it does not, then the overbreadth chal-

‘ Ordinance No. 932-1977. the Hoffman Estates- Administrative Proce­
dure Ordinance, was enacted prior to the drug paraphernalia ordinance, 
and provides that an interested person tnav petition for the adoption of an 
interpretive rule. If the petition is denied, the person may place the mat­
ter on the agenda of an appropriate village committee for review. The vil­
lage attorney indicated that no interpretive rules had beer, adopted with 
respect to the druc paraphernalia ordinance because no one had y . t applied 
for a license. App. tiS.

’ A "facial" challenge, in this context, means a claim that the law is 
''invalid in loll— and therefore injapable of any valid application." Snffel 
v. Thompson, 415 U. S. 452. 474 .1974). In evaluating a facial challenge to 
a state law, a federal court must, of course, consider any limiting construc­
tion that a state court or enforcement agency has proffered. Giaynrd v. 
City of Rockford. 4 0 * u, S. 104. 110 11972).

'In making that determination, a court should evaluate the ambiguous 
as well as the unambiguous scope of the enactment. To this extent, the 
vagueness of a law affects overbreadih analysis. Th") Court has long recog­
nized that ambiguous .•.leanings cause citizens to "'steer far wider of the 
unlawful zone' . . . than if the boundaries of the forbidden areas were 
clearly marked." Byg i i l  v, Dniiirl. 377 U. S. 2fi0. 372 (19*4). quoting 
Sfitiftrv. Randall, '357 U. S. 513. 526il955i: see Gmyiifd, sa/jrn. at 109: 
cf. Young v. A '. fo r  mi Mini 77, utivj. 427 U. S. 50. -56—*31 '1076i.

PbhlitK cd ra th  W 'c i-c- it* o .c p :  i t s  >c:ond VV cdr r- f •> In Jo b  and it . t W t'dnctdat a fic r C h r io n a t In T in  B u c a c  ofN jtie .- .a l A ffair*. Inc .. 
I??t T»« r.tj- I i f i t  S- 'rci. X W . v\ j> h ir .ft„n . D C  Z tO J"  S ubn ir ip tn r. ; o lc > ( r j i j t ' c  if. ed».,i >!W J p r f  f ir t l > e jf r , i ; < r  >c.u It .c ic a fic r 
Second cljtt p- t- i't ra*d it W j- t ir p n n . D C ., a-d at add itiona l r r _ olfwc* ISSN  OOII - lfz|
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le.ige must fail. The court should then examine the facial 
vagueness challenge and, assuming the enactment implicates 
no constitutionally protected conduct, should uphold the chal­
lenge only if the enactment is impermissibly vague in all of its 
applications. A plaintiff who engages in some conduct that 
is clearly proscribed cannot complain of the vagueness of the 
law as applied to the conduct of others/ A court should 
therefore examine the complainant's conduct before analyz­
ing other hypothetical applications of the law.
The Court of Appeals in this case did not explicitly consider 

whether the ordinance reaches constitutionally protected 
conduct ana is overbroad, nor whether the ordinance is vague 
in all of its applications. Instead, the court determined that 
the ordinance is void for vagueness because it is unclear in 
some of its applications to the conduct of Flipside and of other 
hypothetical parties. Unaer a proper analysis, however, the 
ordinance is r.ot facially invalid.

Ill

We first examine whether the ordinance infringes 
Flipside’s First Amendment rights or is overbroad because it 
inhibits the rirst Amendment rights of other parties. 
Flipside makes the exorbitant claim that the village has im­
posed a "prior restraint” on speech because the guidelines 
treat the proximity of drug-related literature as an indicium 
that paraphernalia are "market' id for use with illegal canna­
bis or drugs.” Flipside also aigues that because the pres­
ence of drug-related designs, logos, or slogans on parapher­
nalia may trigger enforcement, the ordinance infringes 
“protected symbolic speech.” Brief for Appellee 25.
These arguments do not long detain us. First, the village 

has not directly infringed the noncommercial speech of 
Flipside or other parties. The ordinance licenses and regu­
lates the sale of items displayed “with” or “within proximity 
of* “literature encouraging illegal use of cannabis or illegal 
drugs.” Guidelines, n. 2. supra, but does not prohibit or 
otherwise regulate the sale of literature itself. Although 
drug-related designs or names on cigarette papers may sub­
ject those items to regulation, the village does not restrict 
sc-eech as such, but simply regulates the commercial market­
ing of items that the labels reveal may be used for an illicit 
purpose. The scope of the ordinance therefore does not em­
brace noncommercial speech.
Second, insofar as any c o m m e r c i a l speech interest is impli­

cated here, it is only the attenuated interest in displaying and 
marketing merchandise in the manner that the retailer de­
sires. U'e doubt that the village's restriction on the manner 
of marketing appreciably limits Flipside's communication of 
information"—with one obvious and telling exception. The 
ordinance is expressly directed at commercial activity pro­
moting or encouraging illegal drug use. If that activity is

' “[VJag-jeress challenges to statutes which do not involve- First Ament1 ■ 
ir.e-nt freedoms must be examined in the light of the facts of the case at 
hind." L’ liitfd  S totts v, 419 U. S. 544. 530 11975). See V i 'V rf
Stater v. Pon'tH. 423 I'. S. .*-7. 92-93 (1975': L'nitcd States v. Sational 
D'.ir. Product Corp., 372 U. S. 29. 32-33. 36 (1953). “One to whose con­
duct a statute clear;;.- applies may not successfully challenge it for varue- 
tiess." Pcre.tr v. L<re, 417 L’ . S. "33. 756 (1974). Tne rationale is evi- 
rir.n:: to sustain such a challenge, the Ccrr.plair.ant must prove that the 
enactment is vague "not in the sense that i : . squires a person to conf.rm 
h'.s conduct to an imprecise but comprehensible normative standard, but 
rather in the sense that no standard of conduct is specified at all.- C--:‘rs 
v. CUy of Cincinnati. 4('2 I'. S. 611. 614 (19711. Such a provision simply 
hns no cere." v. Gvjotn. 415 I'. S. 366. 575 (1974).

' Flipside explained that it placed items that the village considers drug 
paraphernalia ir. locations near a check-.u' counter because some are 

.r.t of p.rcr.t-se" items and others are .-mat! arid apt to be shoplifted. 
App. 43. Flip.-; le did r.ot assert that its manner of placement was moti­
vated ir any par. by a desire to communicate Informal An to its customers.

deemed “speech.” then it is speech proposing an illegal trans­
action, which a government may regulate or ban entirely. 
Central Hudson Gas &  Electric Co. v. Public Sendee 
Comm'n, 447 U. S. 557, 563-564 (19S0); Pittsburgh Press Co. 
v. Human Relations Comm'n, 413 U. S. 376, 3SS (1973). 
Finally, it is irrelevant whether the ordinance has an 
overbroad scope encompassing protected commercial speech 
of other persons, because the overbreadth doctrine does not 
apply to commercial speech. Central Hudson, supra, at 
565, n. 8.’

IV

A
A law that does not reach constitutionally protected con­

duct and therefore satisfies the overbreadth test may never­
theless be challenged on its face as unduly vague, in violation 
of due process. To succeed, however, the complainant must 
demonstrate that the law is impermissibly vague in all of its 
applications. Flipside makes no such showing.
The standards for evaluating vagueness were enunciated in 

Groyned v. City of Rockford, 408 U. S. 104, 108 (1972):

“Vague laws offend several important values. First, 
because we assume that man is free to steer between 
lawful and unlawful conduct, we insist that laws give the 
person of ordinary intelligence a reasonable opportunity 
to know what is prohibited, so that he may act accord­
ingly. Vague laws may trap the innocent by not provid­
ing fair warning. Second, if arbitrary and discrimina­
tory enforcement is to he prevented, laws must provide 
exj licit standards for those who apply them. A vague 
law impermissibly delegates basic policy matters to po- 
licen en, judges, and juries for resolution on an ad hoc 
and subjective basis, with the attendant dangers of arbi­
trary and discriminatory applications.” (footnotes 
omitted).

These standards should no.t, of course, be mechanically ajr- 
plied. The degree of vagueness that the Constitution toler­
ates—as well as the relative importance of fair notice and lair 
enforcement—depend in part on the nature of the enactment. 
Thus, economic regulation is subject to a less strict vague­
ness test because its subject-matter is often more narrow,"

* Flipside also argues that the ordinance is "overbroad" tt-.-e ii could 
extend to "innocent" and "lawful" uses of items as well as uses with illegal 
drugs. Brief for Appe-llee 10, 33-35. This argument seems to confuse 
vagueness and overbreadth doctrines. If Flipside is objecting that it can­
not determine whether the ordir-ance regulates items with some lawful 
uses, then it is complaining of vagueness. 5Ve find that claim unpersua­
sive in this fjre-enforceir.en: facial challenge. See infra, at ------. If
Flipside is objecting that the ordinance would inhibit innocent uses of items 
found to be covered by the ordinance, it is complaining of denial of substan­
tive due process. The latter claim obviously lacks merit, A retailer's 
right to sell smoking accessories, and a purchaser's right to buy and use 
them, are entitled only to minimal due pr.-cess protection. Here, the vil­
lage presented evidence o f illegal drug use in the community. App. 37. 
Regulation of items that have some lawful as well as unlawful uses is not an 
irrational means of discouraging drug use. See Error Corp. v, Gncemor 
uf Maryland. 437 If. S. 117? 124-125 (1975).

The hostility of some lower courts to drug paraphernalia laws—and par­
ticularly to those regulating the sale of items that have many innocent 
uses. see. c. g.. 629 F. 2d at S51-3S3; Rtcorc Revolution So. C. Inc. v. C tty
of Paniia, 635 F. 2d 916. 923 (CA6 1930'. vacated and remanded. ------
L'. S . ------(195T-—may ref.t-c: a belief that these measures are ineffective
in stemming illegal drug -use. This |»ercvived defect, however.:» not a de­
fect of clarity. In the unlikely event th_. a state court construed this ordi­
nance as prohibiting the sale of all pipes, of whatever description, then a 
seller of corncob pipes could not complain that the law is unduly vague. 
He could, of course, object that the law was not intended to cover such 
items.

’ Papnclinftoii v. Ci'y o / jocktonviUt. 405 l\ S. 156. 162 '1972! (dic­
tum: collecting cases).
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and because businesses, which face economic demands to plan 
behavior carefully, can be expected to consult relevant legis­
lation in advance of action." Indeed, the regulated enter­
prise may have the ability to clarify* the meaning of the regu­
lation by its own inquiry, or by resort to an administrative 
process." The Court has also expressed greater tolerance of 
enactments with civil rather than criminal penalties because 
the consequences of imprecision are qualitatively less se­
vere." And the Court has recognized that a scienter re­
quirement may mitigate a law’s vagueness, especially with 
respect to the adequacy of notice to the complainant that his 
conduct is proscribed."
Finally, perhaps the most important factor affecting the 

clarity that the Constitution demands of a law is whether it 
threatens to inhibit the exercise of constitutionally protected 
rights. If, for example, the law interferes with the right of 
free speech or of association, a more stringent vagueness test 
should apply."

B

This ordinance simply regulates business behavior and con­
tains a scienter requirement with respect to the alternative 
‘‘marketed for use" standard. The ordinance nominally im­
poses only civil penalties. However, the village concedes 
that the ordinance is ‘‘quasi-criminal," and its prohibitory and 
stigmatizing effect may warrant a relatively strict test." 
Flipside's facial challenge fails because, under the test appro­
priate to either a quasi-criminal or a criminal law, the ordi­
nance is sufficiently clear as applied to Flipside.
The ordinance requires Flipside to obtain a license if it sells 

‘‘any items, effect, paraphernalia, accessory or thing which is 
designed or marketed for use with illegal cannabis or drugs, 
as defined by the Illinois Revised Statutes.” Flipside ex­
presses no uncertainty about which drugs this descnp.ion en­
compasses; as the District Court noted, 4S5 F.Supp. at 406, 
Illinois law clearly defines cannabis and numerous other con­
trolled drugs, including cocaine. 111. Rev. Slat., ch. 56 1/2, 
,f703 and 1102(g) (1977). On the other hand, the words 
“items, effect, paraphernalia, accessory or thing" do not iden­
tify the type of merchandise that the village desires to regu­
late.1' Flipside's challenge thus appropriately focuses on the 
language "designed or marketed for use." Under either the

' Set. t . g . .  L 'l-itcd Stales v. S a t io n a l D a iry  P roducts C orp .. 372 U. S. 
29 (1963). Cf. Sm ith v. G ogittn . 415 'J. S. 556. 574 11974!
•’See Joseph E . Seagram  & Sons v, Hustetter, 3S4 U. S. 35, 49 (19G6): 

M cG ow an v M a ry lan d . 366 U. S. 429, 425 (1661).
"See B arenblatt v, L 'n itid  States, 3G0 I.'. S. 109. 137 (1959) (Justice 

Black, with when Chief Justice Warren and Justice Douglas join, dissent­
ing): ll’ii tcrj v. .Vcir York. 333 L'. 5. 5u7. 515 tl94S).
"Set. e g .. C o lau tti v. F ra n k lin . 439 L’. S. 379. 395 (19791: B oyer M o ­

tor L ines v. L't.ited Stales. 342 l\ 5. 337. 342 11952): Screws v. I 'n itcd  
S 'a tes, 325 IT. S. 91. 101-103 (1945/ 'plurality opinion). See Note, Die 
Void-for-Vagueness Doctrine in the Supreme Court, 109 U. Pa. L. Rev. 
67. 97. n. 95 (1900).
"See. t ■ p .. P cp a eliriston , supra: G royned , supra , at 109.
"The '".luge stipulated that ;Ve purpose nf the ordinance is to discour- 

ape use of the regulated items. App 33. Moreover, the prohibitory and 
etigrr.stiztrg effects of the ordinance are clear. As the Court of Appeals 
remarked, "few retailers are willing to brand themselves as sellers of drug 
paraphernalia, and few customers will buy items with the condition of sign­
ing their names and addresses to a register available to the police." 639 F. 
2d, at 377. The prop'-ed register is entitled. “Retail Record for Items 
Designed or Marketed for Use with Illegal Cannabis or Drugs." Com­
plaint. App. B. At argument, counsel for the village admitted that the 
.,r<!> , nee is "•p-afi-erim.T.sh" Tr. of Oral Arg. 4-5.
‘ The District Court apparently relied principally on the growing 

vernacular understanding of "paraphernalia" as drug-related Items, and 
therefore did not separately analyze the meaning of "designed or marketed 
for use." 455 F- Supp.. at 405-407. We agree with the Court of Appeals 
that a regulation of "paraphernalia" sivtie would not provide much wnnt- 
ir.g of the nature of the items regulated. 639 F. 2d. at 350.

“designed for use" or “marketed for use"’ standard, we con­
clude that at least some of the items sold iby Flipside are cov­
ered. Thus, Flipside’s facial challenge is unavailing.

1. “Designed for use"’

The Court of Appeals objected that “detsigned ... for use” 
is ambiguous with respect to whether items must be inher­
ently suited only for drug use; whether thie retailer's intent or 
manner of display is relevant; and whetkher the intent of a 
third party, the manufacturer, is critical., since the manufac­
turer is the "designer.” 639 F. 2d, ai 38(0-81. For the rea­
sons that follow, we conclude that this lanur.inge is not uncon­
stitutionally vague on its face.
The Court of Appeals’ speculation about the meaning of 

"design" is largely unfounded. The guidielines refer to “pa­
per of colorful design" and to other speciific items as conclu­
sively "designed" or not "designed" for illleeal use.” A prin­
cipal ̂ -“aning of “design" is “To fashion according to a plan." 
Webs.,*/s New International Dictionary cof the English Lan­
guage 707 (2d ed. 1957). Cf. Lanzeita \v. A'ctc Jersey. 306 
U. S. 451, 454, n. 3 (1939). It is therefore plain that the 
standard encompasses at lease an item thart is principally used 
with illegal drugs by virtue of its objectives features, i.e., fea­
tures designed by the manufacturer. A business perso.t of 
ordinary intelligence would understand tlhat this term refers 
to the design of the manufacturer, not tlhe intent of the re­
tailer or customer. It is also sufficiently clear that items 
which are principally used for nondrug puirposes, such as or­
dinary pipes, are not "designed for use” with illegal dr’gs. 
Moreover, rr issue of fair warning is present in this case, 
since Flipsif concedes that the phrase rrofers to structural 
characteristics of an item.1*
The ordinance and guidelines do comtain ambiguities. 

Nevertheless, the "designed for use" stamdard is sufficiently 
clear to cover at least some of the items' that Flipside sold. 
The ordinance, through the guidelines, (explicitly regulates 
“roach clips." Flipside's co-operaior adnnitted that the store 
sold such items, see Tr. 26. 30, and the viillage Chief of Police 
testified that he had never seen a "roaclh clip” used for any 
purpose other than to smoke cannabis. .App. 52. The chief 
also testified that a specially-designed pijxe that Flipside mar­
keted is typically used to smoke marijuana. App. 52. 
Whether further guidelines, administrative rules, or enforce­
ment policy will clarify the more ambigucnus scope of the stan­
dard in other respects is of no concern in this facial challenge.

2. "Marketedfor use "

Whatever ambiguities the "designed . . . for use" standard

“The guidelines explicitly provide that "white? paper .. . may be His- 
played," and that “Roach Clips" are "designed for use with illegal cannabis 
or drugs a n d  therefore covered" (emphasis added!). The Court of Appeals 
criticized the latter definition for failing to exp'a.In what a "roach clip" is, 
This criticism is unfounded because that technical term has sufficiently 
clear meaning in the drug paraphernalia industry.. Without undue burden. 
Flipside could easily determine the meaning of :the term. See American 
Heritage Dictionary oI the English Language 1S223 (1975/ <dt fining "roach" 
as 'The butt of a marijuana cigarette"): R. Lingu/man. Drur.- from A to 7.: 
A Dictionary 2)3-214 (1969) (defining "roach" »:nd "rraih holder"). More­
over, the explanation that a retailer may display certain paper "not neces­
sarily designed for use" clarifies that :ht ordinance it least embraces items 
that are necessarily designed for use with car.r.acni or illegal drugs.
“"It is readily apparent that under the HofT’.mn Estates scheme, the 

'designed for use' phrase refers to the physical! c*.sract-.-ristics of Items 
deemed p e r »» fashioned for use with drugs: ac-.d that, if any intentional 
conduct is implicated by the phrase. It is the ir.ite.u of the •designer' (i.e. 
patent holder or manufacturer1 whose inter.: fotr an Item or 'design' is ab­
sorbed into the physical attributes, or structural 'design' of tine finished 
product," Brief for Appellee 42-43. Moteove-r. the village president de­
scribed drug paraphernalia as items ' l u  J aoitrfacturid f,.r that purpose 
and marketed for that purpose," App. 52 'C.ruphajis added),
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may engender, the alternative "marketed for use" standard is 
transparently clear: it describes a retailer’s intentional dis­
play and marketing of merchandise. The guidelines refer to 
the display of paraphernalia, and to the proximity of covered 
items tn otherwise uncovered items. A retail store there­
fore must obtain a license if it deliberately displays its wares 
in a manner that appeals to or encourages illegal drug use. 
The standard requires scienter, since a retailer could scarcely 
"market" items "for" a particular use without intending that 
use.
Under this test. Flipside had ample warning that its mar­

keting activities required a license. Flipside displayed the 
magazine “High Times” and books entitled “Marijuana Grow­
er's Guide," “Children's Garden of Grass," and “The Plea­
sures of Cocaine," physically close tc pipes and colored rolb'ng 
papers, in clear violation of the guidelines. As noted above, 
Flipside's co-operator admitted that bis store sold “roach 
clips," which are principally used for illegal purposes. Fi­
nally, in the same section of the store. Flipside had posted 
the sien, “You must be IS or older to purchase anv head sup­
plies."2- Tr. 30.

V

The Court of Appeals also held that the ordinance provides 
insufficient standards for enforcement. Specifically, the 
court feared that the ordinance might be used to harass indi­
viduals with alternative lifestyles and views. 639 F. 2d, at 
384. In reviewing a business regulation for facial vagueness, 
however, the principal inquiry is whether the law affords fair 
warning of what is proscribed. Moreover, this emphasis is 
almost inescapable in reviewing a • re-enforcement challenge 
to a law, Here, no evidence has. been, or could be, intro­
duced to indicate whether the ordinance has been enforced in 
a discriminatory manner or with the aim of inhibiting unpop­
ular speech. The language of the ordinance is sufficiently 
clear that the speculative danger of arbitrary enforcement 
does not render the ordinance void for vagueness. Cf. 
Papachri:1ou v. City of Jacksonville, 405 U. S. 156, 16S—171 
(1972); Coates v. City of Cincinnati, 402 U. S. 611, 614 
(1971).
We do not suggest that the risk of discriminatory enforce­

ment is insignificant here. Testimony of the village attorney 
who drafted the ordinance, the village president, and the po­
lice chief revealed confusion over whether the ordinance ap­
plies to certain items, as well as extensive reliance on the 
“judgment" of police officers to give meaning to the ordinance 
and to enforce it fairly. At this stage, however, we are not 
prepared to hold that this risk jeopardizes the entire 
ordinance.”
Nor do we assume that the village will take no further 

steps to minimize the dangers of arbitrary enforcement. 
The village may adopt administrative regulations that will 
sufficiently narrow potentially vague or arbitrary interpreta­
tions of the ordinance. In economic regulation especially, 
such administrative regulation will often suffice to clarify a 
standard with an otherwise uncertain scope. V.'c- also find it 
significant that the village, in testimony below, primarily re­
lied on the "marketing" aspect of the standard, which does 
not require the more ambiguous itc-m-by-item analysis of 
whether paraphernalia are "designed for" illegal drug use,

' The A "  1- r e in  Heritage Dictionary of the English L u rg - .sg fr  f'*6 (H-C9) 
gites (he following alternative definition of "head": Slnuy. One who is a 
frequent user of d r u g s ."

■ The theoretical possibility that the village will enforce its ordir.ir.ee 
against a paper clip placed next to R o llin g  Stone magazine. C39 K. 2d. at 
•>•2. is of no due process significance unless the per-ibility ripens into a 
pr. st-cut ion.

and which therefore presents a lesser risk of discriminatory 
enforcement. “Although it is possible that specific future 
appbeations . . . may engender concrete problems of con­
stitutional dimension, it will be time enough to consider any 
such problems when they arise.” Seagram &  Sons v. 
Hostetler, 384 U. S. 35, 52* (1966).=

VI

Many American communities have recently enacted laws 
regulating or prohibiting the sale of drug paraphernalia. 
Whether these laws are wise or effective is not, of course, the 
province of this Court. See Ferguson v. Skmpa, 372 U. S. 
726. 728-730 (1963). We hold only that such legislation is not 
facially overbroad or vague if it does not reach constitution­
ally protected conduct and is reasonably clear in its applica­
tion to the complainant.
Accordingly, the judgment of the Court of Appeals is re­

versed, and the case is remanded for further proceedings 
consistent with this opinion.

It is so ordered.
Justice Stevens took no part in the consideration or deci­
sion of this C2 e.

APPENDIX
Village of Hoffman Estates Ordinance No. 969-1978

AN ORDINANCE AMENDING THE MUNICIPAL CODE 
OF THE VILLAGE OF H O F F M A N  ESTATES BY PRO­
VIDING FOR REGULATION OF ITEMS DESIGNED OR 
MARKETED FOR USE WITH ILLEGAL CANNABIS OR 
DRUGS

WHEREAS, certain items designed or marketed for use 
with illegal drugs arc being retailed within the Village of 
Hoffman Estates, Cook County, Illinois, and 
WHEREAS, it is recognized that such items are legal retail 
items and that their sale cannot be banned, and 
WHEREAS, there is evidence that these items are designed 
or marketed for use with illegal canr.abis or drugs and it is in 
the best interests of the health, safety and welfare of the citi­
zens of the Village of Hoffman Estates to regulate within the 
Village the sale of items designed or marketed for use with 
illegal cannabis or dmgs.
N O W  THEREFORE, BE IT ORDAINED by the President 
and Board of Trustees of the Village of Hoffman Estates, 
Cook County. Illinois as follows:
Section 1: That the Hoffman Estates Municipal Code be 
amended by adding thereto an additional section. Section 8-7- 
16, which additional section shall read as follows:

Sec. S-7-16— ITEMS DESIGNED OR M A R K E T E D  
FOR USE WITH ILLEGAL CANNABIS OR D R U G S
A. License Required:
It shall be unlawful for any person or persons as princi-

-Tnc Court of Appeals also referred to potential Fourth Amendment 
problems resulting from the record-keeping requirement, which “implies 
that u customer w ho purchases an item 'designed or marketed for use with 
illegal cannabis or drugs' intends to i>«e the item with illegal cannabis or 
drup. A further implication could he that a customer is subject to police 
scrutiny or e' en to a search warrant on the basis cf the- purc-hiee of *» ’e gal 
item." 639 F. 2d. a: 3*4. We will not address these Fourth Amendment 
issue* here. In a pre-enforcement challenge it is difficult to determine 
whether Fourth Amendment lights are seriously threatened. Flipside of­
fered no evidence of a concrete threat below. In a poit-efJbrwntent pro­
ceed;;-.; Flipdde may attempt to demonstrate that the ordinance is being 
employed In such an unconstitutional manner, and that it has standing to 
raise the objection. It is appropriate to defer resolution of these problems 
until -uch a showing is made.
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pal. clerk, agent or servant to sell any items, effect, 
paraphernalia, accessory or thing which is designed or 
marketed for use with illegal cannabis or drugs, as de­
fined by Illinois Revised Statutes, without obtaining a li­
cense therefor. Such licenses shu. in addition to any 
or all other licenses held by applicant.
B. Application:
Application to sell any item, effect, paraphernalia, acces­
sory or thing which is designed or marketed for use with 
illegal cannabis or drugs shall, in addition to require­
ments of Article S-l. be accompanied by affidavits by ap­
plicant and each and even- employee authorized to sell 
such items that such person h.2S never been convicted of 
a drue-ralated offense.
C. Minors:
It shau be unlawful to sell or give items as described in 
Section S-7-16A in any form to any male or female child 
under eighteen years of age.
D. Records:
Every licensee must keep a record of even- item, effect, 
paraphernalia, accessory or thing which is designed or 
marketed for use with illegal cannabis or drugs which is 
sold and this record shall be open to the inspection of any 
police officer at any time during the hours of business. 
Such record shall contain the name and address of the 
purchaser, the name and quantity of the product, the 
date and time of the sale, and the licensee or agent of the 
licensee's signature, such records shall be retained for 
not less than two (2) years.
E. Regulations:
The applicant shall comply with all applicable regulations 
of the Department of Health Services and the Police 
Depan rr.ent.

Section 2: That the Hoffman Estates Muneipal Code be 
amended by adding to Sec. $-2-1 Fees: Merchants (Products) 
(he additional language as follows:

Items designed or marketed for use with illegal cannabis 
or drugs SI50.00 

S-ctir", J: Penalty. Any person violating any provision of 
|U.- ordinance shall be fined not less than ten dollars ($10.00) 
nor more than five hundred dollars (S500.00) for the first of­
fense and succeeding offenses during the same calendar year, 
and each day that such violation shall continue shall be 
deemed a separate and distinct offense.
Section 4: That the Village Clerk be and is hereby authorized 
to publish this ordinance in pamphlet form.
Section 5: That this ordinance shall be in full force and effect 
May 1, 197$. after its passage, approval and publication ac­
cording to law.

Justice White, concurring in the judgment.
I agree that the judgment of the Court of Appeals must he 

reversed. I do not, however, believe it necessary to discuss 
the overbreadth problem in order to reach this result. The 
Court of Appeals held the ordinance to be void for vagueness; 
it did not discuss any problem of overbreadth. That opinion 
should be reversed simply because it erred in its analysis of 
the vagueness problem presented by the ordinance.
I agree with the majority that a facial vagueness challenge 

to an economic regulation must demonstrate that "the enact­
ment is in; -rmissibly vague in all of its applications." Infra, 
at 5. I also agree with the majority’s statement that the 
"marketed for use" standard in the ordinance is "sufficiently 
clear." There is, in my view, no need to go any further: If it 
is "transparently clear" that some particular conduct is re­

stricted by the ordinance, the ordinance survives a facial 
challenge on vagueness grounds.
Technically, overbreadth is a standing doctrine that per­

mits parties in cases involving First Amendment challenges 
to government restrictions on noncommercial speech to argue 
that the regulation is invalid because of its effect on the First 
Amendment rights of others, not presently before the Court. 
Broadrick v. Oklahoma, 413 U. S. 601, 612-615 (1973). 
Whether the appellees may make use of the overbreadth doc­
trine depends, in the first instance, on whether or not they 
have a colorable claim that the ordinance infringes on con­
stitutionally protected, noncommercial speech of others. .Al­
though appeiiees ciaim that the ordinance does have such an 
effect, that argument is tenuous at best and should be left to 
the lower courts for an initial determination.
Accordingly, I concur in the judgment reversing the deci­

sion below.

RICHARD N. Wl' LIAMS. Hoffman Estates. Ill, for appellants: MI­
CHAEL L. PRITZKl R. Chicago, III. (R. BRENT DANIEL and MARK F. 
SULLIVAN', with bin on the brief) for appellee.

No. £0-846

JIM ROSE, WARDEN, PETITIONER v. N O A H  
HARRISON L U N D Y

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE SIXTH CIRCUIT

S y lla b u s

No. SO-846. Argued October 14. 1931—Decided March 3, 1982
Title 28 U. S. C. 552264(b) and tc) provide that a state prisoner's applica­

tion for a writ of habeas corpus in a federal district court based on an 
alleged federal constitutional violation will not be granted unless the ap­
plicant has exhausted the remedies available in the state courts. After 
respondent was convicted of certain charges in a Tennessee state court 
and his convictions were affirmed, he unsuccessfully sought posuonvic- 
tion relief in a state court. He then filed a petition in Federal District 
Court for a writ of habeas corpus under 52254. alleging four specified 
grounds of relief. The District Court granted the w rit, notwithstanding 
that the jietition included both claims that had not been exhausted in the 
state courts and those that had been. The Court of Appeals affirmed. 

Held: Tne judgment is reversed and the case is remanded.
(124 F. 2d IKK), reversed and remanded.

Justice O'Connor delivered the opinion of the Court with respect to 
Parts I. II. III-A. I1I-B. and IV, concluding that a district court must dis­
miss habeas petitions containing both unexhausted and exhausted claims. 
A rule requiring exhaustion of ail ciaims in state courts promotes comity 
and furthers the purposes underlying the exhaustion doctrine, as codified 
in 55 22>4tb) and (c). of protecting the state cour.s' role in the enforcement 
of federal law and preventing disruption of state judicial proceedings.

Justice O ’Connor, joined by Ciiiet Justice Rurcier. Justice 
Powell, and Justice P.ehnouist. concluded In Part IU-C that the total 
exhaustion rule will not impair the state prisoner's interest in obtaining 
speedy federal relief on his claims, since, rather than returning to state 
court to exhaust all of his claims, he can alw ays trend the petition to de­
lete the unexhausted claims, although by doing so he would risk dismissal 
of subsequent federal petitions.
O'Connor. J., announced the Court's judgment and delivered an opinion 

of the Court with respect to Parts 1. II, 111-A. 1I1-B, and IV, in which 
Burger, C. J.. and Brennan, Marshall, Powell, and P.ehnquist. 
JJ., joined, and an opinion with rtspect to Pan 11I-C, in whieh BURGER, 
C. J„ and Powell and Rr.HNQnST, JJ., joined. BLaCKMUN, J., filed an 
opinion concurring In the judgment, Brennan, J.. filed an opinion con­
curring In pan and dissenting ir. part, in which Marshall. J,. joined. 
White, J.. filed an opinion concurring in par* and dit setitir.g in part. Ste­
vens, J., filed a dissenting opinion.

JUSTICE O’Connor delivered the opinion of the Court ex­
cept as to Part III-C.
In this case we consider whether the exhaustion rule in 23
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MODEL DRUG PARAPHERNALIA ACT
P re fa t o r y  N o te

The U n ifo rm  A c t  does n o t c o n t r o l  th e  m a n u fa c tu re ,  ad ­
v e r t is e m e n t ,  s a le  o r  use o f  s o - c a l le d  "D ru g  P a ra p h e r ­
n a l i a . "  O th e r s t a t e  law s a im ed a t  c o n t r o l l i n g  D rug. 
P a r a p h e r n a l ia  a re  o f t e n  to o  v a g u e ly  w o rde d  and to o  
l im i t e d  i n  co ve ra g e  to  w i th s ta n d  c o n t s t i t u t i o n a l  a t t a c k  
o r  t o  be v e r y  e f f e c t i v e .  As a r e s u l t ,  th e  a v a i l a b i l i t y  
o f  D rug  P a ra p h e rn a l ia  has re a ch e d  e p id e m ic  l e v e l s ; An 
e n t i r e  in d u s t r y  has de ve lo p ed  w h ic h  p ro m o te s , e ven  
g la m o 'x z e s ,  th e  i l l e g a l  use o f  d ru g s  b y  a d u l t s  and 
c h i l t i r e a  a l i k e .  S a le s  o f  D rug P a r a p h e r n a l ia  a re  r e p o r te d  
as h i j h  as th r e e  b i l l i o n  d o l l a r s  a y e a r .  W hat was a s m a ll 
phenomenon a t  th e  t im e  th e  U n ifo rm  A c t  was d r a f t e d  has now 
mushroomed i n t o  an in d u s t r y  so w e l l- e n t r e n c h e d  t h a t  i t  has 
i t s  own t r a d e  m agaz ines and a s s o c ia t io n s .
T h is  M ode l A c t was d r a f t e d ,  a t  th e  r e q u e s t  o f  s t a t e  a u th o r ­
i t i e s ,  t o  e n a b le  s ta te s  and l o c a l  j u r i s d i c t io n ;  
w i t h  th e  p a r a p h e r n a l ia  p ro b lem . • ( t h e ’ fo rm  o f
s u g  g m n *> r i d

'The U n ifo rm  A c t  i sA£j£**yThe U n ifo rm  A c t  i s  e x tr e m e ly  w e l l- o r g a n iz e d .  I t  
c o n ta in s  a d e f i n i t i o n a l  s e c t io n ,  an o f fe n s e s  and p e n a l t ie s  
s e c t io n ,  a c i v i l  f o r f e i t u r e  s e c t io n ,  as w e l l  as m is c e l la ­
neous s e c t io n s  on a d m in is t r a t io n  and e n fo rc e m e n t.  In s te a d  
o f  c r e a t in g  s e p a ra te ,  in d e p e n d e n t p a r a p h e r n a l ia  la w s , i t  
seems d e s i r a b le  to  c o n t r o l  D n g  P a r a p h e r n a l ia  b y  am end ing 
e x i s t i n g  s e c t io n s ,  o f  th e  U n ifo .m  C o n t r o l le d  S ub s ta n ce s  A c t .
A r t i c l e  I  p ro v id e s  a com p rehen s iv e  d e f i n i t i o n  o f  th e  te rm  
PD ru g  P a ra p h e rn a l ia "  and in c lu d e s  p a r t i c u l a r  d e s c r ip t io n s  
o f  t h e  m os t common fo rm s  o f  p a r a p h e r n a l ia .  A r t i c l e  I  a ls o  
o u t l i n e s  th e  more r e le v a n t  f a c t o r s  a c o u r t  o r  o th e r  
a u t h o r i t y  s h o u ld  c o n s id e r  i n  d e te rm in in g  w h e th e r  an o b je c t  
comes w i t h in  th e  d e f i n i t i o n .  .
A r t i c l e  I I  s e ts  o u t f o u r  c r im in a l  o f fe n s e s  in te n d e d  t o  p r o ­
h i b i t  th e  m a n u fa c tu re , a d v e r t is e m e n t,  d e l i v e r y  o r  use o f  
D rug P a ra p h e rn a l ia .  The d e l iv e r y  o f  p a r a p h e r n a l ia  t o  a 
m in o r  i s  made a s p e c ia l o f fe n s e .  A r t i c l e  I I  c l e a r l y  d e f in e s  
w h a t c o n d u c t i s  p r o h ib i t e d ,  and i t  s p e c i f i e s  w h a t c r im in a l  
s t a t e  o f  m ind  m us t accompany su ch  c o n d u c t. '



A r t i c l e  I I I  p r o v i d e s  f o r  t h e  c i v i l  s e i z u r e  a n d  f o r f e i t u r e  

o f  D r u g  P a r a p h e r n a l i a .  C i v i l  f o r f e i t u r e  c a n  b e  a n  e f f e c ­
t i v e  d e t e r r e n t ,  p a r t i c u l a r l y  t o  c o m m e r c i a l  s u p p l i e r s  w h o s e  
c a p i t a l  is i n v e s t e d  in  i n v e n t o r y .  C i v i l  f o r f e i t u r e  c a n
a ls o  be  u t i l i z e d  i n  c ir c u m s ta n c e s  w he re  c r im in a l  p e n a l t ie s  
s e e m  u n j u s t i f i e d .



ARTICLE I

( D e f i n i t i o n s )

1  S E C T I O N  ( i n s e r t  d e s i g n a t i o n  o f  d e f i n i t i o n a l  s e c t i o n )

2 o f  t h e  C o n t r o l l e d  S u b s t a n c e s  A c t  o f  t h i s  S t a t e  is3 a m e n d e d  b y  a d d i n g  t h e  f o l l o w i n g  a f t e r  p a r a g r a p h  ( i n s e r t4 d e s i g n a t i o n  o f  l a s t  d e f i n i t i o n  i n  s e c t i o n ) :
5 " ( ) T h e  t e r m  'Drug P a r a p h e r n a l i a '  m e a n s  a l l  e q u i p -6 m e n t ,  p r o d u c t s  a n d  m a t e r i a l s  o f  a n y  k i n d  wh.j?h_ a,rfi used,7 i n t e n d e d  f o r  us e ,  o r  d e s i g n e d  f o r  u s e ,  i n  p l a n t i n g ,8 p r o p a g a t i n g ,  c u l t i v a t i n g ,  g r o w i n g ,  h a r v e s t i n g ,  m a n u f a c -9 t u r i n g ,  c o m p o u n d i n g ,  c o n v e r t i n g ,  p r o d u c i n g ,  p r o c e s s i n g ,10 p r e p a r i n g ,  t e s t i n g ,  a n a l y z i n g ,  p a c k a g i n g ,  r e p a c k a g i n g ,11 s t o r i n g ,  c o n t a i n i n g ,  c o n c e a l i n g ,  i n j e c t i n g ,  i n g e s t i n g ,12 i n h a l i n g ,  o r  o t h e r w i s e  i n t r o d u c i n g  i n t o  t h e  h u m a n  b o d y

1 3  a c o n t r o l l e d  s u b s t a n c e  i n  v i o l a t i o n  o f  t h i s  A c t  ( m e a n -
14 i n g  t h e  C o n t r o l l e d  S u b s t a n c e s  A c t  o f  t h i s  S t a t e )  . . I t
15 i n c l u d e s ,  b u t  is n o t  l i m i t e d  to:
16 (1) K i t s  u s e d ,  i n t e n d e d  f o r  u s e ,  o r  d e s i g n e d  f o r

1 7  • u s e  i n  p l a n t i n g ,  p r o p a g a t i n g ,  c u l t i v a t i n g ,  g r o w i n g  o r  
h a r v e s t i n g  o f  a n y  s p e c i e s  o f  p l a n t  w h i c h  is a c o n -  
c o n t r o l l e d  s u b s t a n c e  o r  f r o m  w h i c h  a c o n t r o l l e d  s u b s t a n c e  
c a n  b e  d e r i v e d ;

(2) K i t s  u s e d ,  i n t e n d e d  f o r  u s e ,  o r  d e s i g n e d  f o r  
u s e  i n  m a n u f a c t u r i n g ,  c o m p o u n d i n g ,  c o n v e r t i n g ,  p r o ­
d u c i n g ,  p r o c e s s i n g ,  o r  p r e p a r i n g  c o n t r o l l e d  s u b s t a n c e s ;

(3) I s o m e r i z a t i o n  d e v i c e s  u s e d ,  i n t e n d e d  f o r  u s e ,  
o r  d e s i g n e d  f o r  u s e  i n  i n c r e a s i n g  t h e  p o t e n c y  o f  a n y  
s p e c i e s  o f  p l a n t  w h i c h  is a c o n t r o l l e d  s u b s t a n c e ;

(4) T e s t i n g  e q u i p m e n t  u s e d ,  i n t e n d e d  f o r  u s e ,  o r  
d e s i g n e d  f o r  u s e  in i d e n t i f y i n g ,  o r  in  a n a l y z i n g  t h e  
s t r e n g t h ,  e f f e c t i v e n e s s  o r  p u r i t y  o f  c o n t r o l l e d  s u b ­
s t a n c e s ;

(5) S c a l e s  a n d  b a l a n c e s  u s e d ,  i n t e n d e d  f o r  u s e ,  
o r  d e s i g n e d  f o r  u s e  i n  w e i g h i n g  o r  m e a s u r i n g  c o n t r o l l e d  
s u b s t a n c e s ;

(6 ) D i l u e n t s  a n d  a d u l t e r a n t s ,  s u c h  a s  q u i n i n e  
h y d r o c h l o r i d e ,  m a n n i t o l ,  m a n n i t e ,  d e x t r o s e  a n d  l a c t o s e ,  
u s e d ,  i n t e n d e d  f o r  u s e ,  o r  d e s i g n e d  f o r  u s e  i n  c u t t i n g * • 
c o n t r o l l e d  s u b s t a n c e s ;

(7) S e p a r a t i o n  g i n s  a n d  s i f t e r s  u s e d ,  i n t e n d e d  
f o r  use,-, o r  d e s i g n e d  f o r  u s e  i n  r e m o v i n g  t w i g s  a n d  
s e e d s  f r o m ,  o r  i n  o t h e r w i s e  c l e a n i n g  o r  r e f i n i n q  
m a r i h u a n a ; ,

(.8 ). B l e n d e r s ,  b o w l s ,  c o n t a i n e r " ,  s p o o n s  a n d  ■‘V.*/-
•: m i x i n g  d e v i c e s  u s e d ,  i n t e n d e d  f o r  u s e ,  o r  d e s i g n e d ..

u s e  M  c o m p o u n d i n g  c o n t r o l l e d  s u b s t a n c e s ;

19
20 
21 
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40 

, 41 
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45 (9) C a p s u l e s ,  b a l l o o n s ,  e n v e l o p e s  a n d  o t h e r  c o n -
46 tairiers u s e d ,  i n t e n d e d  f o r  u s e ,  o r  d e s i g n e d  f o r  u s e47 i n  p a c k a g i n g  s m a l l  q u a n t i t i e s  o f  c o n t r o l l e d  s u b s t a n c e s ;
48 (10) C o n t a i n e r s  a n d  o t h e r  o b j e c t s  u s e d -  i n t e n d e d

49 f o r ’use ,  o r  d e s i g n e d  f o r  u s e  i n  s t o r i n g  o r  c o n c e a l i n g
50  c o n t r o l l e d  s u b s t a n c e s ;
5 1  (11) H y p o d e r m i c  s y r i n g e s ,  n e e d l e s  a n d  o t h e r
52  o b j e c t s  u s e d ,  i n t e n d e d  f o r  u s e ,  o r  d e s i g n e d  f o r  u s e
53 • in p a r e n t e r a l l y  i n j e c t i n g  c o n t r o l l e d  s u b s t a n c e s  i n t o
54 t h e  h u m a n  b o d y ;
55 (12) O b j e c t s  u s e d ,  i n t e n d e d  f o r  u s e ,  o r  d e s i g n e d
56 f o r  u s e  i n  i n g e s t i n g ,  i n h a l i n g ,  o r  o t h e r w i s e  i n t r o -
57 d u c i n g  m a r i h u a n a ,  c o c a i n e ,  h a s h i s h ,  o r  h a s h i s h  o i l
58 i n t o  t h e  h u m a n  b o d y ,  s u c h  as:
59 (a) M e t a l ,  w o o d e n ,  a c r y l i c -, g l a s s ,  s t o n e ,
60 p l a s t i c ,  o r  c e r a m i c  p i p e s  w i t h  o r  w i t h o u t
61 s c r e e n s ,  p e r m a n e n t  s c r e e n s ,  h a s h i s h  h e a d s ,  o r
62 p u n c t u r e d  m e t a l  b o w l s ;
63 (b) W a t e r  p i p e s ;
64 (c) C a r b u r e t i o n  t u b e s  a n d  d e v i c e s ;
65 (d) S m o k i n g  a n d  c a r b u r e t i o n  m a s k s ;. 6 6  (e) R o a c h  c l i p s :  meianing o b j e c t s  u s e d  t o
67 h o l d  b u r n i n g  mat e r i a l , -  s u c h  a s  a m a r i h u a n a68 c i g a r e t t e ,  t h a t  h a s  b e c o m e  t o o  s m a l l  o r  t o o
69 s h o r t  t o  b e  h e l d  i n  t h e  h a n d ;

70 (f) M i n i a t u r e  c o c a i n e  s p o o n s -  a n d  c o c a i n e
71 v i a l s ;

72 (g) C h a m b e r  p i p e s ;  •
73 (h) C a r b u r e t o r  p i p e s ;
74 (i) E l e c t r i c  p i p e s ;
75 (j) A i r - d r i v e n  p i p e s ;

. 7 6  (k) C h i l l u m s ;
77 (1) B o n g s ;

78 (m) I c e  p i p e s  o r  c h i l l e r s ;
79 " I n  d e t e r m i n i n g  w h e t h e r  a n  o b j e c t  i s  D r u g  p a r a p h e r -
80 n a l i a ,  a c o u r t  o r  o t h e r  a u t h o r i t y  s h o u l d  c o n s i d e r ,  i n
81 a d d i t i o n  t o  a l l  o t h e r  l o g i c a l l y  r e l e v a n t  f a c t o r s ,  t h e
82 f o l l o w i n g :

83 (1) S t a t e m e n t s  b y  an o w n e r  o r  b y  a n y o n e  i n  c o n -
84 t r o l  o f  t h e  o b j e c t  c o n c e r n i n g  i t s  use;

85 (2) P r i o r  c o n v i c t i o n s ,  i f  a n y ,  o f  a n  o w n e r ,  o r86 o f  a n y o n e  i n  c o n t r o l  of  t h e  o b j e c t ,  u n d e r  a n y  S t a t e
87 o r  F e d e r a l  l a w  r e l a t i n g  t o  .any c o n t r o l l e d  s u b s t a n c e ;

i 88 ,(3) T h e  p r o x i m i t y  of  t h e  o b j e c t ,  i n  t i m e  a n d
.89 s p a c e ,  t o  a d i r e c t  v i o l a t i o n  o f  t h i s  A c t ;[; 90 (4) T h e  p r o x i m i t y  -of t h e  - o b j e c t  t o  c o n t r o l l e d  -
91 . s u b s t a n c e s ;  .g
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92 (5) T h e  e x i s t e n c e  o f  a n y  r e s i d u e  o f . c o n t r o l l e d

93 s u b s t a n c e s  o n  t h e  o b j e c t ?94 (6 ) D i r e c t  o r  c i r c u m s t a n t i a l  e v i i e n c e  o f  t h e95 i n t e n t  o f  a n  o w n e r ,  o r  o f  a n y o n e  in c o n t r o l  o f  t h e
9 6  • o b j e c t ,  t o  d e l i v e r  i t  t o  p e r s o n s  w h o m  h e  k n o w s ,  o r97 s h o u l d  r e a s o n a b l y  k n o w ,  i n t e n d  t o  u s e  t h e  o b j e c t  t o
9 8  f a c i l i t a t e  a  v i o l a t i o n  o f  t h i s  A c t ;  t h e  i n n o c e n c e  o f99 a n  o w n e r ,  o r  o f  a n y o n e  i n  c o n t r o l  o f  t h e  o b j e c t ,  as

1 0 0  t o  a d i r e c t  v i o l a t i o n  o f  t h i s  A c t  s h a l l  n o t  p r e v e n t101 a f i n d i n g  t h a t  t h e  o b j e c t  is  i n t e n d e d  f o r  u s e ,  o r102 d e s i g n e d  f o r  u s e  a s  D r u g  p a r a p h e r n a l i a ;
1 0 3  (7) I n s t r u c t i o n s ,  o r a l  o r  w r i t t e n ,  p r o v i d e d  w i t h
1 0 4  t h e  o b j e c t  c o n c e r n i n g  i t s  use;
1 0 5  (8 ) D e s c r i p t i v e  m a t e r i a l s  a c c o m p a n y i n g  t h e  o b j e c t

1 0 6  w h i c h  e x p l a i n  o r  d e p i c t  i t s  use;
1 0 7  (9) N a t i o n a l  a n d  l o c a l  a d v e r t i s i n g  c o n c e r n i n g  i t s
1 0 8  use?
1 0 9  (10) T h e  m a n n e r  i n  w h i c h  the o b j e c t  i s  d i s p l a y e d110 f o r  s a l e ;

1 1 1  . (11) W h e t h e r  t h e  o w n e r ,  o r  a n y o n e  in c o n t r o l  o f112 t h e  o b j e c t ,  is a l e g i t i m a t e  s u p p l i e r  of  l i k e  o r  r e l a t e d
1 1 3  i t e m s  t o  t h e  c o m m u n i t y ,  s u c h  as a l i c e n s e d  d i s t r i b u t o r
1 1 4  o r  d e a l e r  o f  t o b a c c o  p r o d u c t s ;
1 1 5  (12) D i r e c t  o r  c i r c u m s t a n t i a l  e v i d e n c e  o f  t h e  r a t i o
1 1 6  o f  s a l e s  of  t h e  o b j e c t  (s) t o  t h e  t o t a l  s a l e s  o f  t h e
1 1 7  b u s i n e s s  e n t e r p r i s e ;

1 1 8  (13) T h e  e x i s t e n c e  a n d  s c o p e  of l e g i t i m a t e  u s e s
1 1 9  f o r  t h e  o b j e c t  in t h e  c o m m u n i t y ;
1 2 0  (14) E x p e r t  t e s t i m o n y  c o n c e r n i n g  its u s e . "

A R T I C L E  II 

( O f f e n s e s  a n d  P e n a l t i e s )

1 S E C T I O N  ( d e s i g n a t i o n  o f  o f f e n s e s  a n d  p e n a l t i e s  s e c t i o n )
2 o f  t h e  C o n t r o l l e d  S u b s t a n c e s  A c t  o f  -this S t a t e  is a m e n d e d  '
3 b y  a d d i n g  t h e  f o l l o w i n g  a f t e r  ( d e s i g n a t i o n  o f  l a s t  s u b -
4 s t a n t i v e  o f f e n s e ) :

1 S E C T I O N  (A) ( P o s s e s s i o n  oif D r u g  P a r a p h e r n a l i a )
2 I t  is u n l a w f u l  f o r  a n y  p e r s o n  t o  us e ,  o r  t o
3 posseiss w i t h  i n t e n t  to u s e ,  d r u g  p a r a p h e r n a l i a  t o

•* ^  p l a n t ,  p ro p a g a te , c u l t i v a t e ,  g row , harvest,"-manu^...
-[ f a c t u r e ,  c o m p o u n d ,  ..convert, -produce,-1-process;'pre**'.'kC?"^^;

v _ ’ P a r e » t e s t ,  a n a l y z e ,  p a c k ,  r e p a c k , _ s t o r e , • c o n t a i n ,
r c o n c e a l ,  i n j e c t ,  i n g e s t ,  i n h a l e ,  o r  o t h e r w i s e
rf W  i  4* 1 i  • •« m  iL a  x .  ^ ^  ~  _     « «8

9
0 w  ^ ■ r 1 _ v/x. uuiicjLnXbt.
i n t r o d u c e  i n t o  t h e  h u m a n  b o d y  a - c o n t r o l l e d  s u b s t a n c e  
i n  v i o l a t i o n  of t h i s  Ac t .  A n y  p e r s o n  w h o  v i o l a t e s

3



10 t h i s  s e c t i o n  is g u i l t y  o f  a c r i m e  a n d  u p o n  c o n -
11 v i c t i o n  m a y  b e  i m p r i s o n e d  f o r  n o t  m o r e  t h a n  { ),
12 f i n e d  n o t  m o r e  t h a n  ( ) , o r  b o t h . "

1 " S E C T I O N  (B) ( M a n u f a c t u r e  o r  D e l i v e r y  o f  D r u g
2 P a r a p h e r n a l i a )

3 i t  13 llftiaWfUl^Yor a n y  p e r s o n  t o  d e l i v e r ,
4 p c c n c c  ^  Lu _ tn - I n juns— , i i..

5 vitb~3-ii.Li.KLfc Lu QyilU^r'. A r u c  p a r a p h e r n a l i a .
6 V  t r y i n g -  o r  u n d e r  c i r c u m s t a n c e s  w h e r e  o n e  r e a -
7 s o n a b l y  s h o u l d  k n o w ,  t h a t  i t  w i l l  b e  u s e d  t o
8 p l a n t ,  p r o p a g a t e ,  c u l t i v a t e , -  g r o w ,  h a r v e s t ,  m a n u -
9 f a c t u r e ,  c o m p o u n d ,  c o n v e r t ,  p r o d u c e ,  p r o c e s s ,

10 p r e p a r e ,  t e s t ,  a n a l y z e ,  p a c k ,  r e p a c k ,  s t o r e ,  c o n -
11 t a i n ,  c o n c e a l ,  i n j e c t ,  i n g e s t ,  i n h a l e ,  o r  o t h e r -
12 w i s e  i n t r o d u c e  i n t o  t h e  h u m a n  b o d y  a c o n t r o l l e d
13  s u b s ta n c e  i n  v i o l a t i o n  o f  t h i s  A c t .  Any p e rs o n
14 w h o  v i o l a t e s  t h i s  s e c t i o n  is g u i l t y  o f  a c r i m e
15 a n d  u p o n  c o n v i c t i o n  m a y  b e  i m p r i s o n e d  f o r  n o t
16 m o r e  t h a n  ( ), f i n e d  n o t  m o r e  t h a n  ( ), o r  b o t h . "

1
2
3
4
5
6
7
8 
9

1
2
3
4
5
6
7
8 
9

10
11

• —  ‘ ' ■• • •_ -• (jjivil F o r f e i t u r e )

1 S E C T I O N  ( i n s e r t  d e s i g n a t i o n  o f  c i v i l  f o r f e i t u r e  s e c t i o n )
2 o f  t h e  C o n t r o l l e d  S u b s t a n c e s  A c t  o f  t h i s  S t a t e  i s  a m e n d e d

" S E C T I O N  (C) ( D e l i v e r y  o f  D r u g  P a r a p h e r n a l i a  t o  
a M i n o r )

A n y  person.,] , ^ o f -  arTe o r  n v p - r  w h o  
v i o l a  L U ( ^ j ? 5T T o n T B j ^ ^ e i i v e r l 7rylll'd-fillJ'l"|?Hi up Ju,r-
r n  1 a n p  v h n  is a t
l e a s t  3 y e a r s  h i s  j u n i o r  is g u i l t y
o f f e n s e a n d  u p o n ,  <_grr
n o t  
b o V

" S E C T I O N  (D) ( A d v e r t i s e m e n t  o f  D r u g  P a r a p h e r n a l i a )  
I t  is u n l a w f u l  f o r  a n y  p e r s o n  t o  p l a c e  in  

a n y  n e w s p a p e r ,  m a g a z i n e ,  h a n d b i l l ,  o r  o t h e r  p u b l i ­
c a t i o n  a n y  a d v e r t i s e m e n t ,  k n o w i n g ,  o r  u n d e r  c i r c u m­
s t a n c e s  w h e r e  o n e  r e a s o n a b l y  s h o u l d  k n o w ,  t h a t  t h e  
purpo.se o f  t h e  a d v e r t i s e m e n t ,  i n  w h o l e  o r  i n  p a r t ,  
i s  t o  p r o m o t e  t h e  s a l e  o f  o b j e c t s  d e s i g n e d  o r  
i n t e n d e d  f o r  u s e  as d r u g  p a r a p h e r n a l i a .  A n y  p e r s o n  
w h o  v i o l a t e s  t h i s  s e c t i o n  is g u i l t y  o f  a  c r i m e  a n d  
u p o n  c o n v i c t i o n  m a y  b e  imprisoned, f o r  n o t  m o r e  t h a n  
( ), f i n e d  n o t  m o r e  t h a n  *( ) , o r  b o t h . "

* ARTICLE III
L..5 -L'L 

v.-*• 4 .
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t o  p r o v i d e  f o r  the c i v i l  s e i z u r e  a n d  f o r f e i t u r e  o f  d r u g  
p a r a p h e r n a l i a  b y  a d d i n g  t h e  f o l l o w i n g  a f t e r  p a r a g r a p h  
C i n s e r t  d e s i g n a t i o n  o f  l a s t  c a t e g o r y  o f  f o r f e i t a b l e  
p r o p e r t y ) ;

" ( ) a l l  d r u g  p a r a p h e r n a l i a  a s  d e f i n e d  b y  S e c t i o n  
( ) o f  t h i s  A c t . "

A R T I C L E  I V  

( S e v e r a b i l i t y )

I f  a n y  p r o v i s i o n  of  t h i s  A c t  o r  t h e  a p p l i c a t i o n  
t h e r e o f  t o  a n y  p e r s o n  o r  c i r c u m s t a n c e  i s  h e l d  i n v a l i d ,  
t h e  i n v a l i d i t y  do e s  n o t  a f f e c t  o t h e r  p r o v i s i o n s  o r  
a p p l i c a t i o n s  o f  die A c t  w h i c h  c a n  b e  g i v e n  e f f e c t  
w i t h o u t  t h e  i n v a l i d  p r o v i s i o n  o r  a p p l i c a t i o n ,  a n d  t o  
t h i s  e n d  t h e  p r o v i s i o n s  of  t h i s  A c t ’a r e  s e v e r a b l e .
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A R G U M E N T S  H E A R D
DRUG PARAPHERNALIA — LICENSING STAT­
UTES — VAGUENESS >-21 $.30

Village of Hoffman Estates v. Flipside, Hoffman Estates, 
Inc., No. 80-1681; argued 12/9/81.

During the last few years, a number of local and state 
governments have adopted “head shop" laws regulating 
the sale of drug “paraphernalia." Some of these statutes 
have faced broad-based constitutional challenges. Re­
cently an Illinois community urged the Court to overturn 
a ruling by the U.S. Court of Appeals for the Seventh 
Circuit holding its paraphernalia law — one of the first 
adopted in the country — unconstitutional. Finding the 
ordinance unconstitutionally vague, the Seventh Circuit 
granted declaratory relief to a boutique that sells ciga­
rette rolling paper, water pipes and other items that 
might fall within the reach of the law.
Arguing for the appellant, Richard N. Williams, of 

Hoffman Estates, Illinois, told the Justices that the 
claimed vagueness of the ordinance, which licenses the 
sale of drug paraphernalia, is the only issue before the 
Court. Even if the Court does consider other challenges 
to the ordinance, counsel said that it does nol 
infringe on any constitutionally protected rights.
Grayned v. City of Rockford ,408 U.S. 104, supplier 

the appropriate standard for judging whether the ord.- 
nance suffers from unconstitutional vagueness. Williams 
explained. Grayncd requires that a law give a person of 
ordinary intelligence a reasonable opportunity to know 
what is prohibited and that it also must provide explicit 
standards to govern the actions of those who must 
enforce the law.
The paraphernalia licensing ordinance, counsel 

stressed, docs not involve criminal penalties; it requires 
payment of a fine for a violation.
Justice White: What is the fine?
A violator may be fined up to S500.
Justice White: Docs that fine make the offense 

criminal?
No, it doesn’t, counsel responded.
Justice White: Did the Seventh Circuit find the ordi­

nance vague in that a person couldn’t identify any article 
that fell within its reach? What if there is one article 
that clearly falls within the statutory reach?
Then this case should be remanded.

LITIGATION EXPLOSION

Since this case began, counsel noted, there has been 
an “explosion” of litigation dealing with drug parapher­
nalia laws. That explosion has been furthered by the 
Drug Enforcement Administration’s “Model Act,” 
which creates criminal penalties for mere possession of 
drug paraphernalia. That Act has been adopted by. a 
number of jurisdictions and has withstood constitutional 
challenges in the Eighth and Tenth Circuits.
The village's ordinance, which predates by 18 months 

the Model Act, requires that businesses retailing any 
"item, effect, paraphernalia, accessory or thing which is 
designed or marketed for use with illegal cannabis or 
drugs” must obtain a license to do so, Williams slated. 
The words “marketed for use” with illegal drugs elimi­
nate the need to identify itcm-by-ilem what parapherna­
lia is prohibited. The ordinance also bans the sale of any 
proscribed article to a juvenile.
However, we decided not to regulate the "dvcrtising of 

paraphernalia, counsel observed, because of possible 
First Amendment implications, even though we believed 
that the First Amendment did not protect such items.
The Chief Justice: How do you draw a distinction 

between advertising for sale and holding out for sale at 
the retail establishment?
Advertising goes to the pubiic generally and raises 

possible First Amendment issues, but we do not think 
that the First Amendment protects the marketing or 
display of drug paraphernalia, Williams said.

Justice O ’Connor: Has the statute been previously 
interpreted to include a scienter requirement?
Before the federal lawsuit, there had been no judicial 

interpretation of the ordinance.
Justice O'Connor: Do you infer intent from the design 

and the manner of display of the articles?
Yes, wc do.

SUFFICIENT W A R N I N G

This ordinance provides sufficient warning of the 
proscribed conduct. Williams continued. The appellee 
may so to the dictionary to find the common meaning of 
the conduct that the statute proscribes. This Court 
should nol “strain” to find a legislative enactment, such 
as this one, unconstitutional, he stressed. This ordinance 
applies only to retailers. If there arc marginal areas, a

For full text of U.S. Supremo Court opinions in criminal cases, see Section 3.
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p-jdcnt businessman can find out the requirements of 
the law by contacting village officials. Moreover, the 
village has provided guidelines for interpreting the ordi­
nance. and the local administrative procedures act af- 
f..-ds hearings to aggrieved parties.
The appellees don’t sell rolling tobacco or medicine or 

other lawful goods for which the paraphernalia might 
lawfully be used, counsel added. They know that their 
products will more likely than nol be used with illegal 
drugs. The Court should find no problem with the Leary 
[v. U.S.. 412 U.S. b'37] presumption that the ordinarce 
creates. It may be true that an item marketed in he 
manner that the ordinance proscribes may be used inno­
cently. but this Court has never required that a pre­
sumption be accurate in every imaginable situation, 
Williams emphasized, again citing Leary.
The Seventh Circuit feared that the ordinance would 

have an effect on certain kinds of lifestyles. But we have 
a right to legislate against lifestyles that can affect the 
public safely and welfare, co * el argued. Drug abuse 
has become rampant in our society, and the marketing of 
drugs and paraphernalia has become big business.
Justice Blackmun: Have you changed your ordinance?
N’ot a word of it has been changed, Williams respond­

ed. The village, however, has had some concerns over 
civil liability problems associated with the ordinance as 
worded.
Counsel pointed out that the statute also requires that 

a person purchasing objects deemed to be paraphernalia 
sign a register as he would for certain controlled sub­
stances. such as paregoric. If a person buys a lot of 
paraphernalia, we may take a look at hir

ESTIMATING FATE

Counsel for appellee. Michael L. Pritzkcr, of Chicago, 
told the Justices that the village has narrowed its argu­
ment to the vagueness issue, and thus has overlooked the 
other constitutional problems. Moreover, the village 
talks about "paraphernalia" as though it has clearly 
defined the word, but it hasn’t done so, Pritzker said. 
The record makes clear that the objee ionablc goods lh3t 
the appellee carries arc not paraphernalia per sc.
Justice Rchnquisi: What do you do with one of our 

cases that suggests that a man's fate may sometimes 
turn on his estimating the meaning of a statute?

But the language of this statute does not lend itself to 
the decree of precision that the Constitution requires, 
counsel replied. There arc no real standards in the 
ordinance. Under it, you may be able to sell blue rolling 
paper, but nol brown paper. At trial, even the appellants’ 
witnesses had problems adequately describing the items 
reached by the ordinance, counsel said.
The community may actually be legislating against 

certain lifestyles, and thereby imposing a village moral­
ity on the citizenry. A .eccnt Columbia University law 
review article deals with the lifestyle implications of 
drug paraphernalia laws.
Justice White: Suppose that a customer says that he 

ti<fs marijuana and asks a retailer for specific items to 
help him use the drug and the retailer then sells him 
certain items. Would there be any question as to the use 
for which the items would be intended?

Under this ordinance, the items would have to be 
designed and marketed for use with illegal drugs.
Justice White: Then how can this ordina~.ee be vague?
It can be so because the example that you offered isn’t 

this case.
Justice Rchnquisi: Doesn’t a retailer have some 

knowledge of his own business?
Yes, but the appellee has maintained that none of the 

items that it sells are paraphernalia.
Justice White: The Seventh Circuit said that the 

ordinance was vague.
The Seventh Circuit said that the ordinance fails to 

provide the appellee with fair notice of the proscribed 
conduct. That court found no standards for enforcing 
the ordinance or even adjudicating rights under it.

The Chief Justice: What about bongs?
Bong is a word for a walerpipe. The statute seems to 

make brass waterpipes lawful, but not those made of 
other types of materials, even though there’s no differ­
ence in the design. This pc.’nts up the confusion and 
notice problems that the ordinance creates.
Justice Rehnquist: What if the ordinance had regulat­

ed the sale of hypodermic needles?
That would depend. In some urban areas, hypodermic 

needles are associated with unlawfulnessness, and there 
might be a need for some type of regulation. But there’s 
no ready association of unlawfulness with the products 
at issue here.
Justice Rehnquist. If an ordinance made the sale of 

hypodermic needles unlawful, would it suffer from 
vagueness problems?

Most people can readily identify a hypodermic so any 
vagueness problem would be different from the situation 
here. However, there might be some ovcrbieath prob­
lems with such an ordinance.

M A K I N G  M I R R O R S  U N L A W F U L

Justice While: What "expression” is involved in this 
case?
Under the ordinance, a mirror displayed with a 

N O R  M L  poster and a copy of a book about Freud’s 
cocaine use might become unlawful — because of the 
manner of display — even though the “essence” of the 
mirror has not been changed.
Justice Rehnquist: If you think morphine should be 

lawful and express that view, docs that make a statute 
regulating morphine unconstitutional or unlawful?
No, it doesn’t. But here wc arc talking about the sale 

of conecdcly lawful objects.
The Chief Justice: Would an ordinance that prohibit-, 

cd the advertising of a pistol be unlawful?
In that case, the merchant would persuinably know 

what conduct the ordinance proscribes, unlike the situa- . 
lion here. For instance, wc do nol know what the words 
"designed for u>c” mean. E'en the courts construing the 
DEA Model Act have split on the definition of that 
phrase.
Justice O ’Connor Assume that the statute requires 

intent to violate its {revisions, If the statute requires’ 
intent, why doesn’t that .ave it?
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Intent doesn't provide standards for enforcement or 
adjudication.
Justice O ’Connor: What would be the situtalion if the 

ordinance defined intent to mean a sale of an object v. iih 
an :"tcnt that it be used with illegal drugs?

The question still remains: How would intent be 
inferred?
Justice O'Connor: Intent would certainly seem to 

affect the vagueness problem.

S U M M A R I E S  OF
81-828 CRUDE CO. v. U.S.

Appeals —  Jurisdiction of Temporary Emergency Court of 
Appeals —  Preemptive effective of Emergency Petroleum 
Allocation Act —  False statements.

Ruling below (U.S. v. Uni Oil. Inc.. CA5. 646 F2d 946):

C.iim h> defendants charged with racketeering, mail fraud, 
and other Title IS offenses on basis of alleged scheme whereby 
“old" oil was certified and sold as “new” oil, that their defenses 
raised issues under Emergency Petroleum Allocation Act 
(EPAA). 15 USC 754, and that jurisdiction over government's 
appeal from dismissal order rested in Temporary Emergency 
Court of Appeals, is rejected; nor docs Temporary Emergency 
Court of Appeals have jurisdiction over their claim that EPAA 
preempts application of criminal statutes to conduct regulated 
b\ EPAA: statements made by defendants to private purchaser 
and charged as false statements under 18 USC 1001 were made 
on matter within jurisdiction of government agency and were 
thus covered by that statute; it is of no importance that those 
statements came to agency indirectly rather than directly: 
defendants' other arguments are without merit; indictments in 
these cases were sufficient, and dismissal orders are reversed.
Question presented: (I) Docs exclusive jurisdiction of Tem­

porary Emergency Court of Appeals over appeals from district 
courts in cases and controversies “arising under” Emergency 
Petroleum Allocation ACT (EPAA) encompass appeal from 
dismissal of indictment on grounds that (a) criminal provisions 
oi' EPAA preempt application of federal false statement, mail 
fraud, and RICO statutes to alleged violations of regulation 
promulgated under EPAA, and (b) regulation that defendants 
arc alleged to have violated does not give fair notice and 
therefore cannot constitutionally be basis of criminal 
prosecution? (2) Does regulation promulgated under EPAA 
requiring certification of "old" and "new” oil give fair notice of 
conducuhat it requires? (3) Do criminal provisions of EPAA 
preempt application of federal false statement, mail fraud, and 
RICO statutes to alleged violation of regulation promulgatei 
under that Act? f4) Is statement made by one private party to 
another brought within ambit of federal false statement statute 
because party to whom statement is made relies on it in report 
Hied with federal government?
Petition for certiorari liled 11/2/81, by Vincent J. Fuller, 

Robert L. Weinberg, Kendra E. Hcymann, and Williams & 
Connolly, all of Washington, D.C.

81-846 TAVELMAN v. U.S.
Entrapment —  Miranda violations —  Right to counsel —  

Search and seizure.

Ruling below (CA9, 650 F2d 1133):

Sufficient evidence supports defendant's cocaine co..viction; 
record supports finding that government did not entrap defen­
dant. who had predisposition to commit cocaine offense; defen­
dant consented to entry of law enforcement agents into his 
ro'-' for purpc-es of questioning him.
k-.vlions presented: (I) Is Due Process Clause violated by 

creation of fictional criminal scenario which is created by 
government agents not acting in conceit with defendants, in­
viting defendants to participate, and then prosecuting them Tor 
ivr-piraev to c r.mil same criminal acts that agents provoked, 
conceptualized and created? (2) Was defendant's privilege

But it doesn't in the context of this ordinance.
There is a major problem of establishing a nexus 

between the sale of conccdedly lawful goods and their 
subsequent use with illegal drugs, counsel also stressed.
Justice While: Do your contentions apply to the Mod­

el Act?
The resolution of this case does not require any con­

sideration of the Model Act. This case raises issues 
.separate from those involved in that legislation.

DOCKETED CASES
against compelled self-incrimination infringed upon by failure 
of law enforcements officers to advise def endant of his Miranda 
rights when he had been targeted as suspect and seized by objec­
tive standards? (3) Were defendant’s Fifth Amendment rights 
scrupulously honored when there was continued interrogation 
after defendant's unsuccessful attempts to garner counsel? (4) 
Did seizure of defendani render statements he made prior to 
formal arrest inadmissible and violative of Fourth Amend­
ment'.' (5) Did defendant's us-criion of right to counsel 
and subsequent unsuccessful attempts to obtain counsel render 
his consent to search per sc viJative of Fourth Amendment?
Petition for certiorari tiled 11/3/81, by Andrew M. danger 

and Pnilip M. Schreiber, both of Los Angeles, Calif.

81-879 U.S. v. GILLESPE

Search and seizure —  Arrest —  Exclusionary rule —  
Retroactivity of Stcagald v. U.S.

Ruling below (CA7, 650 F2d 127):

Non-exigent, nonconsensual entries of defendants' homes by 
ollicers who had arrest warrants for third parties, but no search
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POSITION PAPER 

HOUSE BILL NO. 338

"An Act relating to drug paraphernalia."

The bill makes it illegal to use, possess, manufacture or deliver drug 
paraphernalia. Violation of this proposed law would be a misdemeanor. Delivery 
of paraphernalia to a minor would be a felony. This may be intended to act as 
a deterrent to drug use.

House Bill No. 338 relates to the concerns cf the Department of Health and 
Social Services in the areas of prevention, particularly with youth.

The State Office of Alcoholism and Drug Abuse talk about this area in their 
1979-1980 State Plan. They point out that "Drug related deaths of youth ages 
15 to 19 seem to be rising and are overrepresented relative to their share of 
the population, especially among females. Drug treatment clients aged nineteen 
and younger account for 13% of total admissions, tost of these young clients 
(about 50%) were primarily involved with marijuana; the next most significant 
drug problems are synthetic opiates and alcohol. Juveniles represented about 
one-half of drug-related arrests in 1977; again marijuana accounted for the 
majority of these arrests."

As a goal, the plan states "The occurrence of new substance abuse and 
related negative consequences will decrease." Seemingly House Bill 338 focuses 
on this end too.

In this regaid House Bill 338 may be seen as a prevention strategy and 
in accord with the State Office of Alcoholism and Drug Abuse policy which places 
a high priority on primary prevention of substance abuse. This includes "ac­
tivities designed to address the needs of potential substance abusers before 
abuse begins and its negative consequences occur."

Viewed as a prevention strategy House Bill 338 is also in accord with a 
departmental policy guideline establishing primary prevention as first priority 
in service provision.

The bill as it is now drafted, however, may be too wide in focus and, so, 
have problems with enforceability.

This bill will have no specific impact on existing treatment programs.
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Recommendation - Support in concept.

Recommended by:
Robert L. Cole, Coordinator 
Office of Alcoholism and
Drug Abus£ 

Pater Q  q  f/ ̂

/Approved by:
i&len dT  Beirne 
Canmissioner

Date: f l .



T W E L F T H  L E G I S L A T U R E  

FISCAL N O T E

I. R E Q U E S T
Bill/Resolution No. HB 338 ___________________________________________
Title An Act prohibiting access by minors to premises where drug paraphemalis is sold 

Requested by h p Iph n. Rpimp __________________________________ Date 3/18/81____________

T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

II. FISCAL DETAIL
Agency Affected Department cf Health & Social Services___________________________

Program Category Affected Corrections^ Airnhnlism.and Drug Abuse 1__________________
BRU, Program, or Subprogram(s) Affected____________________________________________________
(Note: If more than one budget component .; affected, separate line-item amounts and funding for each 

component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 81 FY 8 2 FY 83 FY 84 FY 85 FY 8 6

100 PERSONAL SERVICES 0 0 1 0 0 0 0

?,00 T R A V E L 0 0 0 0 0 0

300 C O N T R A C T U A L n _ Q _ 0 0 0 0

400 COMMODITIES n n 0 .. 0 . 0 0

S00 EQUIPMENT o l i i l l l ® p  i it ____ LI .. 0 0
600 L A N D  & STRUCTURES n n ......0 --- n 0
700 GRANTS. CLAIMS. ETC. n ~ U - It .... -_u - p l f  [)._... .... .0_____ 0

TOTAL 0 0 0 0 0 0

FUNDING ( Thousands of Dollars)

G E N E R A L  F U N D 0 0 0 0 0 0

FE D E R A L  FUNDS ...0. . -. j....I ........ g §  ... . ... 0 ....... 0 0

O T H E R  (Specify Fund Source) 0 0 . . . .  0. _ .. 0 0 0

POSITIONS

FULL TIME . ...0 ___ n n n o 0
PART TIME n n : ’; 1 (j 0 u . 0
T E M P O R A R Y 0 0 . . n . .. n 0 0

III. ANALYSIS (See Fiscal Note Preparation Instructions, Section 111)

As currently drafted, this bill appears to have a zero impact

IV. D A T E  ..3/1.8

Original: Legislative Finance 
cc:

/A L£ r/̂ £ t ^  L L l J

tin i 1 Shortel]________.PREPARED BY 
A G E N C Y  HnnH-h h Frr.ini..Sei'A/.i.ccH- 
PIIONE . /lrtq-tmn________________

Budget and Management / * /  /
Prime Sponsor (First Legislator Named) M&B Approvaly/,/ ,   Date 3 / / 9/ U

33-001 (Rev. 12/80)
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