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MEMORANDUM
T0: Representative Mike Reirne
Attention: Jody Sutherland . JeT
FROM: Christine Johnson and Carol Riggs"T Research Staff

SUBJECT: Research Request 82-18
Child Custody and Visitation Enforcement

This memorandum is in vresponse to your vrequest for information
regarding joint custody and enforcement of parental visitation rights
in California, Oregon, and Washington. The relevent statutes from
each state are attached, and the major provisions summarized below.

Joint Custody

In California, Oregon, and Washington, as in many other states, the
courts have the authority to award custody of children to both parents
jointly. In California and Oregon, state statutes expressly give the
court this power. In Washington, the court is empowered to award
custody as it sees fit, based on a determination of the best interests
of the child.

At present, California is the only one of these three states which

has enacted legislation pertaining to presumptive joint custody.

Legislation regarding presumptive joint custody was introduced 1in
the Oregon Legislature in 1979, and a bill is currently under consider—
ation 1in the Washington House of Representatives.

California. California is unique among states with joint custody
laws in that its statutes establish specific procedural guidelines
for the court; 1in other states, the tendency has been to simply
grant the courts the power to award joint cur® >y or to imply the
availability of joint custody by defining it.

Californi law states that custody shall be awarded in the following

order of preference, depending on the best interest of the child:

first, to both parents jointly; and second, to one of the parents.

It is important to note that this provision does not create a pre—
sumpti on of joint custody; rather, it states the public"s prefer—
ence for joint custody awards.
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California law presumes that joint custody is in the best inLerest
of the child only when both parents have agreed to this award. The
court has the right to deny joint custody even under these circum—
stances; however, it 1is vrequired by law to state the reasons for
the denial.

Where only one parent desires joint custody, California law requires
that the court consider it equally with sole custody. If joint
custody is not awarded, the court must again explain its rationale.

Legislation 1is currently pending in the California State Legislature
which would make joint custody the presumption in all cases unless:

(a) the parents have agreed that custody should
be awarded to only one of them; or

(b) the court finds one parent unfit.
Oregon. Currently, under Oregon law, the courts may award custody
of children to "one party or jointly."

Oregon House Bill 2538, which was not enacted, would have
created a disputable presumption that joint custody 1is 1in the best

interests and welfare of the child. In contrast to the current
California law, this proposal would have made joint custody the
presumption in custody cases, not just cases where the parents

had agreed upon a joint custody arrangement. A copy of the legisla—
tion is attached for your reference.

Washington. As noted above, legislation regarding joint custody is
currently under consideration in Washington. The proposed legislation
is similar to California®s in that joint custody would be a disput—
able presumption when both parents were in agreement, and would be
considered equally with sole custody at the request of either parent.
Unlike California®s current law, however, the legislation would
establish a stream-lined orocedure for modifying existing orders to
stipulate joint instead of sole custody. The bill 1is expected to be
revised iIn committee within the next two days, and we will forward a
revised version to you as soon as it arrives.

Enforcement of Parental Visitation Rights

Neither the National Council of State Legislatures nor the National
Association of Commissioners for Uniform State Laws were familiar
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with any model 1legislation on visitation enforcement. A staff person

for the latter felt that there was a general trend amnnn the states

towards provisions for mediation or arbitration of visitation dis—
putes.

The procedures for enforcement of visitation in California, Oregon,
and Washington are briefly outlined below.

California. An individual who willfully denies visitation can be
prosecuted under California Penal C ".e section 278.5. An individual
convicted under this code may be punished by imprisonment for not
more than one year and one day, a fine of not more than $1,000, or
both.

According to Jack Trier, who 1is in charge of visitation enforcement
for the Sacramento area, very few people are criminally prosecuted
in California for failure to grant visitation. Typically, non-cus-
todial parents who have been denied visitation file a complaint with
Trier"s office. The custodial parent is then notified by letter that
a complaint has been filed; he or she 1is warned of the possible
consequences, and advised to contact the other parent, a private

attorney, or Trier"s office. Trier estimates that 75% of the cases
are resolved by himor his staff, acting, 1in his words, as ™"social
workers™, and persuading the parties to compromise. The remaining

cases are referred to the Family Court system for resolution.

Since January of 1981, California law has required that visitation
disputes be subject to mediation Dbefore being referred to court.
The law states that:

The purpose of such mediation proceeding shall be to reduce

acrimony which may exist Dbetween the parties and to develop

an agreement assuring the child or children®s close and con—
tinuing contact with both parents after the marriage Iis

dissolved. The mediator shall use his or her best efforts

to effect a settlement of the custody or visitation dispute.

Cases which are mediated result in a |legal court order; however,
attorneys are not necessary, and the procedures are less formal than
in an actual courtroom.

Trier noted that 1in the majority of the cases handled by his office,
there are conflicts regarding visitation because the original custody
order did not specify precisely when and under what circumstances
the non-custodial parentmay see the child. Trier said that orders
typically state that the non-custodial parent, has the right to "rea—
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sonable visitation”. Problems arise because the two parents cannot
anrpp ahnnt what this constitutes. According to Trier, generally

what is necessary in these cases 1is negotiation of a formal visita—
tion schedule.

Oregon. In Oregon, a non-custodial parent must return to court Iin
order to enforce his or her visitation rights. According to Judge
Nachtigal, of the Circuit Court for the Portland area, an individual
who is willfully denying visitation may be held in civil contempt of

court, and sentenced to up to six months in jail. Often, however,
the court will refer the parents to the Family Concilation Service
which attempts to resolve theirdisputes out of court.

Under Oregon law, there are no criminal penalties for withholding

visitation. Oregon law does permit the court to eliminate or reduce

child support payments if visitation is being denied; however, accord—
ing to Judge Nachtigal, very few judges, if any, exercise this power.

The court also has statuatory authority to award attorneys fees to

parents who are in violation of a visitation order.

Washington. The procedure for enforcement of visitation in Washing—
ton is very similar to Oregon®s. An individual who is being denied
visitation must file a motion with the court in order to have his or
her visitation order enforced. The court may charge the custodial
parent with contempt. Parents are frequently referred to Family
Court for mediation.

By law, the court may order a party to pay a reasonable amount for the
cost to the other party of maintaining and defending a visitation
enforcement proceeding.

We hope this information is of use to you. Please don"t hesitate to
call us if you require anything further.

Cd/cj
Attachments:
California Statutes

Oregon Statutes
Washi ngton
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Jody Sutherland

House HESS Committee
Pouch V

Juneau, Alaska 99811

Re: Work draft paper - domestic violence
Committee Substitute for HB 210

Dear Mr. Sutherland:

I have finally had an opportunity to review the work
draft paper concerning domestic violence and the change in
the definition. | cannot support those amendments that
change the definition of domestic violence to include en-
dangering the welfare of a minor, criminal nonsupport, fail-
ure to permit visitation or contributing to the delinquency
of a minor. Those are matters that are particularly not
suited to being handled in the expedited procedures avail-
able under the domestic violence legislation and, even if
they were, that legislation provides only a short term
method of dealing with the situation which is already
equally available under existing statutes.

The main failure, however, 1is that the domestic vio-
lence procedure does not provide a suitable climate to
actually work toward solutions 1in situations involving
danger to the welfare of a minor, failure to permit visi-
tation or even contributing to the delinquency of a minor.

The domestic violence legislation has been quite
effective, so far as I can tell, in providing a readily
accessible vehicle to deal with immediate threats to the
physical welfare of both adults and children living iIn the
same household, but it is successful only in that it gives
the parties breathing time relatively free from the threat
of further violence in order to work toward mn =. permanent
solutions for their problems. I do not believe it is a
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particularly effective vehicle for dealing with other types
of domestic problems such as are contemplated in the work
draft.

I had an opportunity to review HB No. 210 last year,
and 1 have also had an opportunity to review the work draft
paper which is titled "a committee substitute for HB 210."

I do not know why it is necessary to transfer the
custody considerations from Title 9 to Title 20. It seems
to me, however, that if it iIs advisable to change these
custody considerations from Title 9 to Title 20, it would be
advisable to transfer the whole divorce code from Title 9 to
Title 20 so that it is together in one section of the code.

I do not have any particular concern with the factors
set out in the bill on which the court is to base a custody
decision except for Subparagraph (d), and the fact that the
language "all relevant factors including”™ 1is apparently being
stricken from the current legislation. The seven factors
listed are, |1 believe, probably the more important of the
factors considered by the court In a custody dispute, but I
believe it is impossible to list all of the factors that are
relevant in a particular case in a statute and 1 think the
court should retain the jurisdiction to consider other factors
that may be relevant iIn a particular case. My concern with
Subparagraph (d) is that the conduct, marital status, social
or cultural environment, and lifestyle of a parent almost
always have a bearing on the well-being of the children in-

volved. In short, 1 can conceive of only a few cases where
those factors would not be of some iImportance to anybody trying
to make a child custody award. In other words, 1 do not see

the necessity for Subparagraph (d) at all.

I am a strong supporter of mediation in child custody
dispui as and | tend to support on the concept of shared
custody between divorcing parents. I do not read this bill
as mandating shared custody, at least as far as the draft of
the committee substitute is concerned. Section 4 of HB 210
does say that there is a rebuttable presumption that shared
custody is in the best interest of the child, and that lan-
guage causes me some concern. First of all, 1 think It is
simply 1inaccurate many cases to say that there is any
kind of a presumption mat sb; e custody is in the best
interest of the child. I think the proposed committee
substitute handles the situation much better in Section 4
when it says that if there is a request for shared custody,
the reasons for the denial must be stated on the record.

IT I can be of further assistance, please let me know.
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Thomas E. Schulz
Superior Court Judge

TES:me



* The Honorable Ralph E. Moody yyy Kr
Presiding Judge s 74
V//4 A date  :March 13, 1931
FROM: ulnpig&e J. Justin Ripley subject: HB 210

Adm.

jr#ﬂor Court Judge

At the request of Mr. Szal, my comments as ti
A-Ithough it is difficult to quarrel with the stated intent” of
the legislation - to involve both divorcing parents -in a con-
tinuous process of child rearing - I have grave concerns over
the wisdom of HB 210.

In my 5-1/2 years on the bench, of which 18 months

v;er® devoted nearly full time to dcmesuic relations matters,

I << ?en nothing to suggest that in the usual divorce/

ctocJ 1i1tuations joint custody is appropriate or beneficial.

. have approved joint custody on only a few occasions - approx-
imately six times iIf memory serves - and in only two cases

does it appeal’” to have worked smoothly. These two sets of
parents were highly unusual for divorcing couples. The men

were professionals, one a doctor. The women were exceptionally
intelligent, very stable, well educated, highly insightful and
probably in the 99th percentile in parenting skills. The divorc-
ing spouses had retained or developed a high level of effective
communication. In both situations the new and old households
were permanently located in Anchorage, physically close together,
and the children, by all reports, visited very__cougenially back
and forth. I have no doubt but that even if legal and physical
custody had been vested in one exceptional parent of the other,
the contact and consultation with the non-custodial parent would
have been just as free and wholesome. In short, 1 believe that
those situations worked out well in spite of or aside from the
joint custody Order, and not because of it.

By contrast, the majority of such arrangements simply
create a continuing line of issues to litigate. IT the custodial
parent wishes to relocate, or if major changes are contemplated
in choice of religious or academic training, to mention only a
few problem areas, the joint custodial parent sees it as his or
her right, not merely to advise and persuade, but to iInsist,
even to litigate to enforce his views. Since at these hearings
the central issue is the best interest of the child, they can
seldom be limited merely to consideration of the move, the

W oo Ive
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religion or the school. The current contested issue must be
litigated in the context of general parental fitness and effect-
iveness, and the hearing becomes, in effect, an attempt to
change custody. If there i1s anything more damaging to a child
than tne breakup of its homey i1u is she continuing legal battle
coupled with the possible shift in custodial authority. Any
statutory scheme which iIncreases the potential for continual :
contest and instability in the child"s life should be viewed
with distrust.

Failure to communicate is viewed as a principal cause
of divorce. I am incredulous that anyone would believe that
two former non-communicators might become able to jointly re-
solve issues of significance after divorce. In my judgment,

HB 210, by reposing equal decisional authority iIn each parent,
will foster litigation and v/ork to the detriment of the child.

I suggest that the author of Section 1.(b) of HB 210,
a legislative finding that the best interests of the child are
served by parental implementation of child care agreements
"outside of the court setting', is more hopeful than practical.
Certainly it is desireable that divorcing parents confer and
eintelligently agree upon a plan truly for the child"s benefit.
Unfortunately, the reality of nearly all divorces is that the
parties are motivated by other factors such as disappointment,
bitter vengefulness, and considerations of property division
ar.d child support payments. A classic, extreme, but not unique
example of this type of motivation | or.ee observed was the
parties®™ agreement to give custody of the four year old to
mother and the five year old to father. Since this result was
contrary to common sense, case law and all literature on the
subject, 1 inquired after any unusual factors in supporc of it.
There were none. Further, it became apparent that the mother
wished to remarry, therefore wanting the Dissolutionto be
swiftly concluded, and the father wished to minimize his
support obligation, threatening an extended custody battle if
his demands were not met. Hence, the trade-off. Any legisla-
tion which increases the possibility that children®s iInterests
p-ay become the subject of tactical negotiation aught to be
viewed with great caution.

The legislative creation of a presumption favoring
joint custody will tend to make child custody a point of
tactical negotiation. It is unfortunately true that by the
time a separation reaches the litigation phase the parties
have at least one issue upon which agreement appears Impossi-
ble. In the majority of cases, it is my experience thatcustody
iIs not the 1issue. It is either property division orthe amount
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cf child support, of both. From this | conclude the parties
recognize that the Court will ._attempt to determine custody
objectively, applying the“best interest of child criteria as
established by case law pnd statute. It further signifies
that in the majority of cases one party is clearly more-
suitable than the other, and the parties recognize this as

a matter of common sense, with the assistance of counsel. It
should be remembered the present A.S. 9.53.205 provides that
neither parent is entitled to a preference.

If a presumption favoring joint custody iIs created,
the presumption .is something which must be overcome by the
party desiring sole custody, and who, even applying the
standards of HB 210, should be entitled to sole custody in
the best interest of the child. "The threat to aggressively
assert the presumption, to the Supreme Court if necessary, thus
creates a bargaining chip, a point of tactical negotiation, out
of the critical issue of child custody. I see a real danger
that, in the often highly charged atmosphere of a divorce liti-
gation, such a threat co Md be used to coerce inappropriate
concessions from a parenv. who should properly receive sole oust
ody but who felt unwilling or unable to bear the expense, stress
and delay involved in the litigation necessary to overcome the
presumption.

I recognize while raising the foregoing concern that
proposed A.S. 25.20.090 can be read so as to require the
formal agreement of both parents on the record before the
Court can award joint custody, and arguably, the coercion
could never occur. I disagree. A close reading of proposed
A.S. 25.20.060 and 25.20.070 in conjunction with proposed
9.55.205(c) clearly indicates that the presumption can be
placed at issue in all custody proceedings by petition of
“"either parent”. Thus, even though no .090 mutuality exists,
the 1issue keeps the law suit alive until a court eliminates
iIt, perhaps on Motion for Summary Juayment, with the expendi-
ture of additional time, energy and money. Again, this works
two potential harms. First, aggressive counsel can increase
the nuisance value of his unfit parent"s settlement posture
by the threat of unnecessary litigation. Second, in a divorce
or dissolution in which the parties are not represented by
counsel the unfit but dominant parent has an even greater
coercive lever.

Because of the press of sirz.a | conclude without treat-
ing all possible deficiencies of the bill, such as its compliance
with Art. 1V 515 Constitution of the State of Alaska, the addi-
tional hatred and strife level that proposed 9.55.205(d) will
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produce by making the child"s "emotional or physical injury"
the sole vehicle by which relevant background information as
to a paren may be introduced, the absolute necessity of
Courts to innnirp TFTully for nnssfola coercion, greatly
extending divorce proceedings, the cor:fusion proposed

A.S. 25.20.150 may inject."into existing statutes controlling
termination of parental rights, and the er.forcibility of
proposed A.S. 25.20.170 as it cuts across federal and state
privacy and confidentiality laws.

House Bill 210 is not .necessary and it is potentially
very harmful to children of separating parents. It is
unnecessary because our existing system of law/s already
allows for an award-uZ jui-nt IysLud .s; which "is seiaonPre-
cuestecf® seldom granted, and even less often functional. The
potential harms to children are manifold, but particularly so
because experience tells us that, by encouraging contentious-
ness and not compromise and adjustment between parents, the
turmoil surrounding the divorce may continue, even to re-
quiring a change of custody to one party or the other, with
obvious unsettling of the child.

As one analyzes HB 210, one is struck with the wisdc
of our present scheme of custody statutes and case .la/. Inhere
~j™Na m.echanisrr; ttrronu;l CKS”'®UT15 SWkillul7ly- Jurisdiction , to
m.ccxry the custodial arrar.cments if the child is in danger of
harm, or if a change il circumstances warrants it, but by
requiring a high threshold for modificaticu. of custody decrees
the temptation to contest disfavored parenting decisions simply
out of preference is greatly diminished. Not so with joint
custody.

Members of the family law section of the Anchorage
Ear Association request that the Court"s spokesman join with
them iIn requesting that hearings be conducted on HB 210 in
Anchorage. I/concur. Moreover, 1if it is thought to be
appropriate <1 would be willing tn appear ta C.. ™M
VPO*™' m n— annual leave status and at my own expense if
necessary.
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March 21, 1981

Representative Don Clocksin
Chairman HESS Oommittee
Pouch U

Juneau, Alaska

Dear Mr. Chairman and Members of the Oommittee:

I am writing this letter to recommend a DO PASS recommendationfromthis
committee concerning H3 210 a joint custody bill before you.

I had planned on testifing in person before you but we only learned of

the hearings last Friday. With more time I would share the technical
research | have from professionals involved in this area that includes
nunbcrous reports and studies, all in favor of the concepts reflected

in the bill you are considering. Assuming you will have a sample of
technical data from Representative Rogers, 1 will offer thi3 more per-
sonal input based upon my own experience as an addvocate of divorce re-
form organizations and from the perspective of 3cmeono who have been there.

I litigated my own children®s custody for almost 3ix years in the ex-
isting advesary atmosphere of the Alaska Superior Court.. That battle
has taken mo to the Alaska Supreme Court 5 Time3 and to the United
States Supreme Court once. In the process of all this my ex-wife and
I each spent in excess of 50,000 dollars. What was the end result?

In the interim my family was destroyed ,(13 every sacred detail of the
eight and one half year3 my wife and 1 spent together Was slowly and
cruely presented to the court in the form of pleadings, reports and
testimony!, Before the dispute began, the one thing we agreed on was

that we were both very good parents and loved our children. By thetime
we were done, one reading the pleadingswould have thought thecourt was
dealing with a couple psycopathic, child abusing parents that should

bave been locked away from society and their children years before. OF
course that is all part of the game necessary when playing child custody
dispute in the advesary system. Regardless of the fact. Alaska is a no/"" <«
fault state, the decision iIn the courtroom will net down\ to who does the
jJudge think is the better person based upon his own morality. All at .e.omeyr
know this and proceed accordingly.

MEMBER/ASSOCIATION OF FAMILY CONCILIATION COURTS



The attorneys involved were nice people with children of their © and
were simply doing their job.

But the sad part is the parents involved take the allegations and plead-
ings seriously and very personally. By the time it is all over they
will be alienated from each other to the point it will be impossible

to discuss any issue about their children constructively or objective-
ly for years.

At the end of the 5.nitial round of legal games, the hearing that

occupied about three weeks in total, the findings of fact ofi both the
Superior Court and the Supreme Court were as they should be and are in
most cases; we were both very fit parents and in fact, exceptional parents,
and either of us would be a good choice to raise the children. The
children were shuffled back and forth to ny custody and then hers

serveral times by court order, through our legal manuvers. Each time one
of us won or lost custody the other was forced to lauch a new legal
campaign with new strategy.

Everything we did or said had to be evaluated in terms of how it
would affect our case. Every achievement or failure of our children was
a weapon to use in the next hearing, one way or another.

How did all this affect our children? As the years went by they learned
more about the supreme courts of thiscountry than most adults ever

know. They played Supreme Court likemost children play dolls and trucks.
They became intensley aware of the loyalty battle that was going on and
the legal need both of their parents had for them to tell all the
strangers who had become involved in their childhood that they wanted to
live with Mom or Dad. Although the preference of the child is not
determative in itself, all attorneys know it is a big, big, plus that

he and hi3 client need.

So as the battle went on both my ex wife and | tormented our children and
robbed them of most of their childhood. They are now 11 and 13. We

did this out of love and a sincere belief held by both of us that the
children would be better off with us.

After each legal victory or 1033, the attorneys, social workers and the
jJudge went home to their routine lifeand for most of them to their
families. They had dinnor just as the night before and they all had

a good nights sleep to begin another normal day. What about us?l still

have few days go by that I do not reflect on one of the many hearings there
were or the emotions that were involved. Six years later, here 1 am
telling you about it rathe:: than having forgotten it. My children are
still affected by it a3 my ex wife and I continue to pay for it financially.

How would it have been different if HB 210 was law then and during the
following years?

1. We would have been encouraged to communicate and 3olve
our own differences istend of being instructed by our attorneys and
the court not to discuss our case with each other.

We would have been tcld it was our responsibility to
make sure our children had frequent access to the other parent instead



of being told how legally advantageous it would be to have enough-time

go by between hearings without the children seeing the other parent.

(Hy omn attorney definitely did not encourage me to withhold visitation
but the other side did and it is common legal practice to do this as shown
by the enclosed letter from Judge Rohbin Taylor).

The games with withholding visitation would not have
been tolerated by the court and 1~ they were we would have had re-
course for immediate orders from the Supreme Court using the legislative
intent of HB 210.

4. Playing games with visitation would have been a legally
destructive thing to do and we both would have been informed of this.

5. We would have been advised to seek mediation as an
alternative to the court and would have been encouraged to make every
effort possible to resolve our own differences.

6. Neither of us would have had to go through the
indignity of being refused into a parent teachers conference because we
never had the written permission of the parent with custody.

7. Neither of us would have had to suffer the indignity
of having to say: 1 lost custody of my children. (When my ex wife
lost custody at the initial hearing, her remark to me was; "you have nade
me the laughing talk of town.”)

R. The dispute would not have dragged on for years.after
the initial decision was made.

It is now six years since the first pleadings were filed and although
ny ex wife and 1 are by no means friends, we are working together to
raise our children and the children know we will have a united front
when considering 1 eisions affecting their lives. They know they can
no longer manipulate ms, as we taught them to do throughout the
litigation by our example and they are feeling much more secure and
know they are loved by U3 both.

We entered into an agreement, through mediation, that neither of us is
totally satistied wit); but that is dignified and we can both live with.

The brief description of the experience above could have been written about
any of the hundreds of divorced families | have dealt with in the past few
years in ray organizational efforts. (see Judge Taylor®s letter). Under
the terms of HB ?10 all of us would have felt better and because we felt
better, we would have helped our children feel better and the State courts
would have saved many millions of dollars in court related expenses.

What is more important is all the children involved would have been
spared the enormous heartache they all endured because of their parent®s
divorce.

K3 210 will not guarantee children of divorce equal time with their parents,
nor do I believe legislation rfiould attempt to, but it will go long

way in guaranteeing shared time and shared parenting™*"Those children,
there will be over 5000 of them in Alas! this year/will have access to
both parents. It will also provide the first link''in the chain necessary



to break a trend that has devastated millions of families iIn America
these past 50 years because of current attitudes and procedures used
to resolve custody disputes.

SHARED PARENTING IS THE ONLY LOGICAL AND MORALLY ACCEPTABLE ALTERNATIVE
TO A HAPPY, INTACT HOME FOR CHILDREN OF DIVORCE.

Respectively Submitted,

T1IAA.

Rudy Johnson,! President

Naa™aaaaaas.
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Representative Don Clocksin

Re: Judge Justin Ripleys®™ letter of April 7, 1981
Re: H. B. 210 - Joint Custody

Dear Mr. Clocksin,

" 1 want to begin this letter by stating that Judge Robbin Taylor wrote his let-
ter of May 3, 1979, at my request and certainly not for the purpose of being
exploited by myself in Alaska. The issues involved at the time he wrote the
letter are well qualified iIn his letter. He did not intend it to be distri-
buted to the Alaska Bar, and he never, ever gave me his permission to do so.
I have been very careful not to misuse it or to embarrass him by unauthorized
use of his very candid letter. When 1 served on the Governors Task force of
the Revised Childs Law Task force in 1977, the director, Ms. Betsy McQuiru,
wondered why she could not get an Alaskan Judge to any of the meetings al-
though they had all been invited. When Judge Shultz showed up, she was el-
ated. Do any of you wonder why "t is difficult to get a judge to sneak nut
and testify be” ,e your committees now?

Whpn T 2pnt. Judnfi—TJav.l.nrs1 1pfitpr_tn ynur rnmmittee. 1 did SO with the thought
fllatit was not going to be circulated to the legal community or even avail-
able to the public. . I am sure that when he wrote it, he did so with the “
same understanding. Ilis letter is a valuable, candid and ACCURATE review of
the American divorce courts. I believe he would be the first to tell you,

as | do, that not all courts are as he described in his letter. The letter
was not intended to apply to all courts, but he does accurately describe the
majority of courts.

The CfcudiesX/e have compiled since 1977, show that out of 350,000 child cust-
ody jliscutes, only 433], were decided in favor of the fat._hp?r~ up alcn not-
iced the only thing tftalT brought the figures up to those appaling levels, was
because of a few judges who had records of awarding children to the fathers
(35% and sometimes 40% of the time). There are many, many more judges who

MEMBER/ASSOCIATION OF FAMILY CONCILIATION COURTS



have never awarded custody to a father or those others whose records show that
they have done so 3 or 4 % of the time. As | say that, it iIs important to re- "
member, we do not advocate Mens Rights, we are concerned about children of di- /r
vorce and the record |1 spoke of, in my written testimony of April 26, 1981,
shows that these childrens®™ interests have not and are not being protected as
the rule.

Judge Ripley’s statements, on page 2, paragraph 2, talk about how the doctrine
of a custodial parents®™ willingness and ability to foster an open and lovina
relationship between the child and the noncustodial parent are iInteresting.” 1
wonder 1f he knows that the statute originated in my living room, back in 1976.
I also wonder if he has any idea what it took to overcome the opposition of
this simple statements inclusion into the statutes. 1 know, and it costs us
thousands of dollars in printing costs, travel expenses arid time to success-
fully provide the research and information necessary to convince the legis-
lature this was a good idea. The opposition back then, was as fierce as it

is today from people who saw their power being threatened. The bill has work-
ed remarkably well as we showed it would with our research from ot.hpr st-atps.
It began a change iIn attitudes just as House Bill 210 will.

As for Judge Ripleys®™ remarks on page 2, as to how House Bill 210 will 1increase

the future litigation of the parties, | refer you to the study we submitted
from Judge Alexander of Santa Monica, California. Those are facts that mea-
sure the results, not opinions or innuendos. On page 2, he speaks of the jus--

tification of meaningless phra”™As-likp, ""Rpasnnahip Visitation”™ Each day 1in
the court room amounts to over SIQQQ.in costs to each of the parties involved
wTth the preparation time etc. Most people simply cannot afford to go back.,

to court to establish their, already, court urdered”yjs ltdMon riahtp We see
the results of these decrees on the long term basis, whe < Judge Ripley and
people like him assume chat all worked out because he nelar heard from the
people again. I hear f-om them on the average of 20 times a week. <Denial of
visitation riahtsSis so prevalent that one national divorce reform organ izuUoM
has actually sougnt political asylum for themselves and their children in all
countries outside of the United States that are cosigners to the Universal
Declaration of Human Rights, signed in Geneva in 1954. Their letter is enclosed
and cannot be given too much weight in analyzing just what a tremendous problem
we are dealing with. Then in the late 70s”™ a plot was discussed to have a mass
execution of judges, meeting in Los Angeles, to demonstrate ue need for reform.
And how about the book, '"Rape of the Male"™, by Richard Dole, that advocates mass
and extensive physical violence against judges, social workers and custody in-
vestigators, complete with addresses for information on how to build your own

bombs etc. Although 1 certainly do not agree with these peoples means to ac-
complish their goals, they have my empathy in recognizing there is iIndeed a pro-
blem that needs to be dealt with they live with the orders of the court

That the "Judge Ripleys™l issue:

Are these people crazy? Dr. Carl Abbrurzese, who is the author of the letter
to the embassies, is a world famed medical surgeon who is recognized in Who"s
Who in the West and Who"s Who in Europe. I have personally dealt with attor-
neys, social workers and psychologists who have been so traumatized by their
experiences in american divorce courts, that they were crying like children
as they explained their ordeal to me and thpjr frustrations with the famous,
unenforceable visitation clause that says,(“"Reasonable rights of visitation!"



Oh, and as for guardians ( or attorneys) for the children, the Alaska Supreme
Court made it very clear in Veasev vs. Veasev. what their role should be.

But 1 personally know of over a dozen cases, where the attorney for the child-
ren did not even go to court and in some of those cases, with the approval of
the judge. Sometimes the guardians rpnnnmpndat-mn is coupled with a third
party such as the state custody investigator. Many of these people end up in
our files and it appears that the custody investigator in Anchorage spends an
average of about one hour with each parent to determine the fate of the child-
ren involved. He has a staff of two and they have some three hundred cases a
year to work on. Although 1 know he 1is grossly overworked and could not pos-
sibly iInvestigate each case, adequately, 1 am astonished" to hear him tell me
that he is always sure when he submits his reports.

As Judge Ripley states, a party or their attorney can always appeal an illegal
order. Although this is theore;ical 1y correct, the practicalness of this Iis
questionable. An average appeal in Alaska takes about one and a half years.
The only real value of an appeal beyond a stay is making some good law that
will benefit others until we find a way to get the judges to obey the Supreme
Courts decisions. You see the Alaska Supreme Court issued stays 8 times to

1 in favor of mothers when custody of a child is involved. That is signifi-
cant because in following up the cases | have learned that in virtually all
cases where a stay had not been issued and the lower court was reversed, the
Supreme Court always remanded the case back to the original trial judge,

where he would simply clean up his wording and reaffirm his own decision. In
many of the cases where a stay had been issued, the Supreme Court simply re-
versed and it was out of the trial courts hands. Those appeals costs each

party an average of $10,000 and for the most part, were meaningless in terms
of relief, except for making law that is apparently unenforceable. Again we
must change attitudes and<ijouse Bill 21QxV/ill do that!

Judge Ripley 1is correct in stating we believe in the best iInterest uf the
child dnrt-rinp but what does that mean? It means something gjtfprpnr m
every~1u?giT | remember when that particular issue came up on the task
force, judge Shul .z said, "l could go over there to the Court House and
round up a few judges and get a hell of an argument going over this defi-
nition.” He then went on to explain how the deciding factor with Ffit par-
rents must be th™ir attitudes toward each other, because those attitudes
will greatly effect the children.

Any judge can justify their decision, legally, An-nnhinwnttf,
phrase?. In 1977. a judge from Alaska, decided the best interest of the
children involved would be served by their being in the custody of their
father, who had already been found unfit by another judge because he had
been sexually abusing his sons and daughters regularly. (See Horton vs.
Horton 519 P 21131, Ak.,1974). Then take a look at Nichles vs. Nichles,
516 P 2732, Ak. where the judge awarded custody of a child to a mother who
had physically abused her child, to the point, the child needed hospital
care (the child had been in the care of the father for some time). Both
» F these cases were overturned by the Alaska Supreme Court and stays had
been 1issued in both. The children never actually were returned to the
abusing parent in either case. Do you know where that judge is today?

He 1is the Family Court judge here in Anchorage ;nd he daily decides what
"In the best interestof the child” means. Judg< Ripleys®™ record 1is not
impressive either, but I will wait until the toi.al results are in on the
study we are presently doing of the Anchorage Court System, before 1 ela-
borate on that!



As for Judge Ripleys®™ remarks about me (page 4 - 2nd paragraph of his letter),
I agree whole heartily that the record speaks for itself in my case. In the
one and a half year interim, between the original decision of the trial court
to take my children away from me because of tjie "Tender Years" dnrtr-inp, .
(See~ohnson vs. Johnson 564 P 271 Ak., 1 9 7 7 after* *the first judge had giv-
en n~custody, he was reversed or remanded by the Supreme Court of Alaska 5
times! This cost over one hundred thousand dollars between my ex-wife and
myself. The end results were the same after going through the system and
having the trial judge simply clean up his wording and reaffirm "his own de-

cision. He went a step further..... he took all my visitation rights away
from me except for one day a month, which my ex-wife refused me. Obviously
Judge Ripley has not read the record he refers to. I invite him to do sol

In closing, |1 think it is important to boil down the issues surrounding House
Bill 210. They boil down to two points:

IT we agree with Judge Ripley and people like him, that a decree
of divorce is an instrument, giving one parent exclusive, right- to
raise the children of a divorced home and that it is a healthy
procedure to exclude one parent, then House Bill 210 is not a good
idea.

2. If we agree with Judge Shultz and people like him that it is ihe
responsibility of both parents to minimize the grief of divorce
for children and to encourage a frequent and loving relationship
with both parents after divorce, then we need House Bill
immediately!

The available research unequivocally supports the second proposition and
House Bill 210.

The opposition is based totally upon personal opinions, unsupported by i.k.Ls
or even logic in many cases. The attitudes expressed in the opposition are
exactly those attitudes that have created the horrendous problems surround-

ing parents and children after divorce.

I wonder if Judge Ripley opposes House Bill 210 or the fact that Rudy Johnson
is associated with it.

This letter is not intended for anyone other than those it is addressed to.

Sincerely

Rudy Johnson

enc/1
ccs/ Judge Ripley Rep. Duncan
Judge Robbin Taylor Rep. Beirne
Rep. Terry Gardner Rep. Martin
Rep. Brian Rogers Equal Rights For Fathers-Alaskans For
Rep. Cato Childrens Rights

1
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Honorable J. Justin Ripley
Superior Court Judge

303 K Street

Anchorage, Alaska 99501

Dear Justin:

Your letter of April 7th left me hurt and dismayed. | have now written three
letters in response, all of which | tore up because I didn"t want you to feel as |
did. Basically, I"Il attempt to explain to you why I wrote the letter for Rudy
Johnson and leave it up to you and others to weigh the validity of my previous and
current carments.

I practiced law representing individual clients for over eight years. A sig-
nificant portion of my practice involved domestic relations work. The real world
of divorce work is quite different from the actual trial of a contested properr.y
or custody matter. The only people who can appreciate the significance of that
statement are those members of the bar who have done a significant amount of domes-
tic relations work in the private sector. 1 don™t say this to be pompous; 1 say
it from experience. Until you™ve had them crying iIn your office because they can™t
see their Kids 1t"s difficult to understand the torment this system of curs causes
the people to whom we grant "‘reasonable rights of visitation."

Many times 1 have heard the following or something similar: "'1"ve made all my
payments. 1 sent presents on birthdays and holidays. The kids don™t get the
presents. | wrote to hera month iIn advance that 1°d fly down to see the Kids.
When 1 got to the house her mother told me they had left the day before for a two
week vacation."

Reasonable rights of visitation .kaves the party who has physical custody with
the option of acting totally unreasonable. The option left to the party without
custody is to go back into court, tost attomies will charge well over $100.00 per
hour and will normally want a retainer to take on such a case. There will likely
be csffis of travel to Alaska™and a portion, iIf not all, of the other party"s legal
fees. It will take several months to resolve the mai-tpr as the civil docket is
plugged. There also must be proof of the unreasonableness of the party with custody



Honorable J. Justin Ripley
June 24, 1981
Page Two

When 1t is all over the noncustodial parent has a cacer that savs the next tine
this happens he can go through the whole time consuming, expensive process again.

These are not isolated incidents where a kooky father wastes everyone®s time
to harass his ex-wife by dragging her through court. Far too often they are viewed
that way." In fact, thisCproblem of "‘reasonable wiR-iteHN"*Mie so prevalent and so
poorly addressed by our adversary systen that men have organized in almost every
state bo seek changes in the law so that they won"t have to go through our expensive
and time consuming process just to see their Kids once in a while.

Love of one"s children has nothing to do with sax. It is a matter of person-
ality and individuality. There are parents of both sexes, and I"1l suggest the
percentages are equal, I:ret don"t really care about their children. Fortunately
there are a greater numl;er of mothers and fathers for whan their children are the
most important people iIn the world.

Our society, which our system of justice reflects, believed that mothers were
the sole possessors of parental loveand thiswth”*supported such antiquated con-
cepts as the<xender years doctrine ~Most peopletoday still find it difficult to
believe that a father is capable or the loving, caring dedication necessary to
raise young children as a single parent.

When each party is represented by counsel and the children have their owmn
attormey, the courts of this state are probably sane of the most liberal and for-
ward thinking In the nation. It is the unusual case where visitation would be left
bo the vague terminology of reasonable rights. However, econanic necessity forces
the majority of 7 ole to nH I-¥e t-he nnmntesheri method of a petition for dissolu®
tion. This often involves the appearance in court of only one party., the nt-her
havmg waived his or her right to appear. There is nn rnnt-pqt- BprprHinn Custody”™
ur vibiLdtlOh. I'm aware that the court gives ‘‘close scrutiny’' to custody and
visitation agreements as you indicate. But who and what is scrutinized? The one
person who shows uo in court? And what do they say? 1 also inquire in depth of
these people when sitting as a master for Judge Schulz in Wrangell and Petersburg.
The answers 1 receive are: "We"ll ok it out’”, "'l guess he"ll have to pay costs
of transportation™, 'Yes, my husband agrees 1 should have custody”, etc.

What happens when we have nothing else knan nn hit- the bald assertions of
that/one person in-cnurb2-SDo we send them away to get counsel to makKe a custody——-—
fight out of 1It? Do we set specific dates of visitation? No, we allow It to go
through and hope they can work i1t out.

Fran your letter (page 3, last paragraph) 1 assume that if only one person
shews up for a dissolution hearing you wwon™t proceed. Otherwise how can you be
assured that there was no '‘coercion or other factor’” involved and how else do you
determine that It iIs a true agreement that is in the best iInterest of the children?

The courts of this district allow dissolutions involving children to proceed
upon the written waiver of one party. Rather than have me recite the numbers of
cases iIn this district which result iIn the visitati( . being left "mpomfcejy tafaic;
of visitation”, maybe you could have your masters in Anchorage tell you the number
or decrees issued monthly where that"s all that appears.



Honorable J. Justin Ripley
June 24, 1981
Page Three

IT you are requiring specific dates each year and minimum visitation and actual
access to the noncustodial parent, then you and I have no disagreenent. If, however,
you are proceeding with only one parent iIn your courtroom, and most of those uncon-
rested cases actually result iIn the reasonalbe right to try to see the kids, then
you have overstated your case about "‘close scrutiny'' and "best interest of the child”.

The phrase/treasonable rights of visitationis of course an enforceable rig™nt
granted to the noncustodial oartv. is also a cost to such enforcement.
IT you truly believe it is as easy to enforce as vour letter implies, rail a fw nf
trie attorm.es presently litigating sdbh-mafetgrs in Anchorage and ask what the final
cost was to the noncustodial party.

Knowing the humanitarian nature of your personality, 1°m surprised that you
would controvert the need for greater protection of children®s rights to parental
access. I™m also shocked that you would take phrases totally out of context from
my letter and accuse me of approving of Mr. Johnson"s illegal act or of disapproval
of my fine colleagues who sat and ruled on his case. Though 1 don"t even have a
copy of my letter, | know that 1 strongly indicated my disapproval of his conduct
and felt only sympathy and respect for the fine judges who sat on that difficult
case. I'm sure I only mentioned his case to emphasize the illegal and rash actions
that frustrated noncustodial parents often take. If his case was an isolated in-
cident 1t would be different. You know It is not. You also know that child steal-
ing became such a national tragedy that legislation was enacted during the last
five years in almost every state. Thus people like Mr. Johnson can now be caught
and punished by the long arm of the law. But we still haven™t adequately addressed
the problem that makes such people do these things and that is the issue.

Seme people believe that™B 21oVill help solve that problem. 1°m not sure
that 1c goes tar enougru However, it at least raises the issue and requires the
closesscrutiny that both of us apparently teei is required. 1Tis the children 1
am concerned about, Justin, and the knowledge that our system is not adequately
protecting their rights to parental access iIn all cases.

1"11 believe that we don"t need further legislation and I"11 join you in saying
that the system is working as it should and we dovt. "heed anv mnre changes when |
see a guardian ad litum appointed for the Kkids riij*ivorce cases in this state;
when~I~see a dissolution form which requires rnat a timTnum numoer of davs visitation
be provided to noncustodial' parents ;@@ay when 1 see the state actively enforcing the
rights of noncustodial parents with at least the same degree of enthusiasm with which
child support and URESA™s are presently enforced. Until then let"s work together to
improve justice for children in Alaska and the next time you want to take a poke at
your old friend, send me a copy.- 1°d appreciate the opportunity to respond.

I think you and | agree that the rights of children in a divorce case should bqg
protected. . Where we part company is that 1 believe the court hes®ri duty to protect
those rights in all cases and apparently you feel we should only be involved in con-
tested cases. You see, | believe that the court, in all divorce actions where there
are children invplvedr rprivp a report: and hare study presented by an objec-
tive disinterested third party before we attempt to render a decree which establishes”

tnj children.
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I see that as an affirmative obligation implied by the statutes and case law of
this state. The costs of such proceedings should be borne by the state and the
parties where they have the ability to pay.

I received (from an unexpected source) a copy of your letter dated April 7th
on June lith. Since your letter was widely circulated, 1 have attempted to copy
each of the people who It appears received your letter.

Justin, my door is always open and the coffee pot is always on. Furthermore,
It has been too long since you®ve been in Wrangell. Ed and Delores Bradley send
thelr regards and hope that you™ll take us up on our invitation for Kaye and I
would sure er.joy seeing you for a while this sumer. The silvers should be here
in early August and the river boat is running. We"d all love to see you.

Fratermally yours,

/ m/
Robin L. Taylor

cc: Honorable Thcmas B. Stewart
Honorable Thcmas E. Schullz
Honorable Ralph E. Moody
Honorable Victor D. Carlson
Representative Don Clocksin
Representative Terry Gardiner
Representative Brian Rogers
Representative Bette Cato
Representative Jim Duncan
Representative Mike Beime
Representative Terry Martin
Arthur H. Snowden, 11
Willian Grant Callow, 11
William Hitchcock
Rudy Johnson
James Bradley
Peter Page
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Mr. William Grant Callow, 11, Esq.

General Counsel to Administrative Director
Alaska Court System

303 "K" Street

Anchorage, Alaska 99501

Re: Judge Robin L. Taylor®s letter of May 3, 1979
re: presumptive Jint cnstqdy

Dear Mr. Callow:

There are two things that can be said with absolute
certainty about my great and good friend Judge Robin L. Taylor.
/"First) he invests the philosopTrical positions tnat he espouses
v WTEHnis own immense personal sincerity. (cond”™ he tends to
express himself upon these issues with more eloquence than
objectivity. Although his letter to Mrs. Miller and Mrs.
Fisher of May 3, 1979 may represent a position which he would
be willing to reevaluate iIn the light of his now two additional
years of judicial service, insofar as it may be taken as repre-
senting current doctrine, 1 feel constrained to reply. This
because 1 disagree with virtually all his assertions except
that contained in the last sentence of paragraph number one.

Dealing first with our single source of agreement,
I agree wholeheartedly with Judge Taylor that disputes over
child custody have the potential for producing heart reaching
~“nd tragic consequences. Where 1 begin my disagreement with
/ Judge Taylor”a.b that it appears :0 be his thesis in his letter
that presumptions as to loint custody, and indeed joint custody
decrees themselves, would reduce or discouraqp these disputes/
"I" respectfully suggest in the strongest terms that the experience
of the Bench generally and a careful analysis of the motivations
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of the parties to divorce actions clearly indicate otherwise.
As 1 repeatedly stated In my memorandum to Judge Moody of
March 19, 1981, the principle evil of the joint custody pre-
sumption proposed in House*Bill 2iu is tftat it will encourage
and to a certain degree even require continuing legal "dis-
putes™ over matters related to child custody, long after the
divorce and custodial placement is rinanzea and the parties
and children, iIn the interest of their emotional health, must
be committed to going forward with the rebuilding of thi”r
lives. /0ur existing statutes and decisional law provide this
essential stability>through a decree granting custody which
would only be changed in the best interest Of the Cfrlld, and-—
upon a showing of changed circumstances.

One of thg/factorsp>the trial court must assess in
the entry of such a decree is the custodial parent"s willing-
ness and ability to foster an open and loving relationship
between the child and the noncustodial parent. The concept
that the child needs and requires continuing contact with the
noncust""dal iIs as essential and central to present con-*
siderations of custody as it can possibly be. No joint custody
presumption is required to make that concept more central to
the judge"s custody decision, and attempting to do so by in-
serting joint custody provisions which are likely to lead to
further litigation is absolutely contrary tp. the conditions
of stability which are at the heart of the/"best interest of
the childl analysis”

Strong issue must be taken with Judge Taylor-s
assertion in paragraph two that the Courts "blandly skip
over'" custody issues by the use of the phrase "reasonable
rights of visitation”. It might first be observed that
"reasonable visitation™is not an unenforceable clause. A
great body of decisional law exists to guide a reviewing
court in the determination of whether a custodial party has
been reasonable iIn complying with the visitation order.
Further, such language has been foundlto be desiriable since
It encourages the parties to work toward agreement as to the
amount and type of visitation which is desir”™able for the
child and is possible for them. Finally, Judge Taylor®s ex-
perience in this field does not appear to extend to the fact
that the Court has the authority to be as specific in its
visitation order as tho parhips request Ox”as the conduct of
~fHe parties requires. | know of no situation in which I have
retused nor can | envision a situation in which any judge
would refuse to spell out .rights of visitation with great speci-
ficity where visitation by the noncustodial parent was apparently
consistent with the best interest of the child and such specifi-
city appeared to be required. It is palpably false to suggest as
Judge Taylor does in paragraph two that visitation is an issue
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which is blandly skipped over.

Judge Taylor incorrectly suggests in paragraph three
that the Courts have "only recently” and "very slowly"™ begun to
meet their obligation to consider the necessity of appointment
of guardians ad litem for children in contested divorces and in
applying the best "interest of the child" standard. I don"t
know what Judge Taylor®s experience has been, but since my
appointment to the Anchorage Bench in 1975, guardians ad litem
have been appointed routinely when requested by either party.
Further, although it is not required, these guardians are often
lawyers whose iInvestigations and reports are given great weight
by the Court decid®.ng custody Iissues.

I feel compelled to further suggest that in his
domestic relations practice as an attorney, Judge Taylor found
that the Court was failing to adequately consider the concept_
of "best interest of the child” in awarding custody,he need
only have appealed _to the Alaska Supreme Court to -lravFr-ttTgt--over
sight rectified.For the last nearly twenty years, since
Rhodes v Rhodes 375 P2d 902 (Ak. 1962), the Alaska Supreme Court
jhas been committed to the proposition that the welfare and the
best interest of the children Just be given paramount con?ide;r-
a"tX&ru 2 suggest there He ncfbasis in fact tor Judge Taylor-"s
suggestion that the Trial Courts of Alaska have criven only
grudging effect to the concept of "best interest of the child",
even before that concept was made part of Alaska®s statutory
law more than thirteen years ago.

Although time does not permit me to continue with my
sentence-by-sent-once analysis, fairness and accuracy require
me to dispute two theses stated by Judge Taylor in paragraphs
four and seven. It cannot be said with accuracy that Courts
"rubber stamp"™ the parties ignorance of the law by routinely
and unquestioningly approving custody agreements between par-
ties unrepresented by counsel or otherwise. I have spoken to
a goodly number of Superior Court Judges who have primary
responsibility for domestic relations matters as well as the
two standing masters for domestic relations here in Anchorage.
The concerns they express to me indicate that their attitude is
the some as mine was when for more than a year and a half |
was exclusively assigned to family and children®s matters in
1976 "and 1(q77 - Agreed "custody disms lctowf, parFTcnl arTy those
between parties unrepresented by counsel, require close scrutiny
by the Court to ensure that the agreement is m fact arrived at
With the best interest of the child in view, and not some other
motive, and further that the agreement is truly an agreement and
not che result of coercion or some other factor. I call upon
my Ffriend Judge Taylor to substantiate this ™"rubber stamp™ activ
ity with any cases he wishes to put forward.
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Judge Taylor®s second thesis in paragraphs four and
seven appears to be that in the usual and typical situation,
the father, having consulted his trusted friends, advisors
and even his attorney, becomes convinced that he has no
opportunity Iio obtain custody, and further that he must be con-
tent with such visitation as his "ex-wife lets him" have. As
I stated earlier in this letter, it is a false premise to assume
that the phrase "reasonable and liberal rights of visitation”
places the entire discretionary control with the ex-wife. More-
over, | challenge Judge Taylor or any other person to producQ
a single decree granted by the Courts of Alaska which vests uotal
discretionary control over v :sitation in the custodial parent
by i1ts specific terms. (May 1 request, in order to save us all
time, that iIf anyone 1is prepared to accept my challenge, he or
she read the record which underlies that decree. I would.ven-
ture an opinion that if such a decree is found, the record
underlying it will be replete with evidence supporting the
trial judge®s decision that such control over the visitation
was in fact in the best interest of the child based upon the
continuing course of conduct of the noncustodial party.)

Judge Taylor®s final paragraphs, eight through fourteen,
appear to be a comment on the case of Mr. Rudy Jounson. I leave
the record of that case in the various Courts of this jurisdic-
tion to speak for itself, except to observe that it is difficult
for me to understand how an allegedly loving and concerned non-
custodial parent could attempt to justify, and a judicial officer
appear to approve child hostage taking js 'the only way left to
strike back at a system that won"t listen . . . ." Page 4,
paragraph 13, line 6 .

It has not been my intention in this letter to strong-
ly critisize my brother Judge, although 1 personally believe
that his letter of May 3, 1979 requires this type of comment.

I would not be adverse however, if,before any of this letter
iIs shared outside the Court

Administrator and the Chief

of its release.

JIR:ail

CC: Arthur H. Snowden, 1l
Honorable Judge Ralph E.
Honorable Victor D. Carl
William Hitchcock
Andrew Brown
Francis Stevens
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Ms. Laura Miller and
Ms. Nancy Fischer

c/os

Family Law Reform and
Justice Council of Alaska
Rudy Johnson, Coordinator
P.O. Box 4-1646
Anchorage, Alaska 99504

Dear Ms. Miller and Ms. Fischer:

I am a/District Court Judge)located in Wrangell,,Alaska and
have been on the bench for approximately 2\ years.CPrior>to my
judicial duties 1 was actively Jjjvoirved-4 n the private practice
of law in Ketchikan, Alaska fafrj3S years .3 During~my yeai"S as a-
lawyer 1 dealt almost daily with divorce problems of one kind or
another. Of all the problems faced in divorce work, none was so
heart wrenching or had such tragic consequences as disputes over
child custody.

In America we use 12 man juries and open the doors of our
appellate process for a murderer who, if convicted, may receive
a life sentence. In most states this means that with good behavior
he will be out on the streets iIn 75 years. Yet we daily allow
judges, without the advice or assistance of juries, senfance in-
nocent children to 18 years custody with one parent and blandly
skip over the child®"s rights of access to the non-custodial parent
with such non-enforceable clauses as ‘“reasonable rights of visi-
tation™, etc.

Those children are often .sentenced to a fate far worse than
the murderer will receive and for a much longer term. The convict
gets 3 meals a day, clothing and a roof over his head - to say
nothing of medical, dental, optical.and visitation. Only recently
have we begun to appoint attorneys to represent the children in
contested domestic matters. Only recently, and very slowly I
might add, are the courts paying anything more than lip service
to the terra "best interest of the child".



The system usually works this way. Parents iIn mid-20"s, and
children under 5 years of age. Parents want divorce and each relies
upon advice from friends, etc. IT both husband and wife agree on
the terms they file their own papers and the courts rubber stamp
their ignorance of the law by granting the divorce because they have
Lt all worked out. Only when they can"t agree does the attorney get
involved. Prior to this the husband has been told by his friends
that he can"t get the kids unless he can prove the wife unfit. The
wife has been told that she would be a fool to give up the Kids
because of child support, tax deduction and society"s suspicions of
a divorced woman who "lost” her children.

The very phrases 1°ve used above demonstrate the problem. The
words always used by people discussing these matters are as follows:
Wife=she lost her kids - the court took her children away from her -
she had to give up her kids - etc. Husband=they just say 'oh, he"s
divorced”™ and everyone assumes he didn"t receive custody - if he did,
the words are always spoken in exclamation or with the inuendo that
his wife must have really been bad - why do you say that? "Well,
they went to court and he got the kids!™

The typical situation | mentioned above usually results in the
husband~beincr told he can®"t get the Kids. it he tries he will
and it will cost him a fortune. Furthermore, he knows from what he"
has seen or heard happen to so many other divorced fathers that any
semblance of father-child relationship will be shattered by the
capricious whim of a vindictive ex-wife who will do anything possible
to frustrate his exercise of those reasonable rights of visitation.
I have personally seen each of the following occur and they are but
a sample of the 8% years |1 spent working on domestic matters.

D Wife leaves town with children or mo "es in with relatives
to prevent father from seeing the kids for the one week per year he
was allowed under the old decree. This is after the father has given
one month"s notice of the visit and flown over 1,000 miles to see
them. Husband has paid child support faithfully and is current.

2) Wife destroys all letters to children, gifts, etc. She has
an unlisted phone number. She refuses to disclose address of residen»

3 Children are sick so doctor and dental appointments, etc.,
are scheduled to make visitation impossible or impractical at best.

4 Wife refuses to send children to father even though ordered
to by the court and tho father has paid their round trip fare. She
demands $6 ,000.00 bond in cash before allowing visitation.

Knowing of these situations the young father who loves his child
ren (and 1 haven"t seen any evidence that indicates that the sex of
the parent is iIn any way an indicator of parental love) bites the
bul_.let and goes along with the advice of his friends and usually the
advice and experience of his alLtorney which results in the same cours



of conduct. He watches the ex-wife walk from the court room with a
piece of paper that says he may only see his Kkids if his ex-wife
lets him.

/Mr_. Rudy Johnson/i.s a living example of the result that this
system of ours creates. His case is only unique iIn two respects
~frst, he had the entire weight of a religious organization hiding
his wife and children from him and providing his wife with unlimited
financial support for legal assistance. It is also unique iIn that
Mr. Johnson loved his children enough to take on the whole system
and fight in the only way left to him.- he broke the law. However,
before he resorted to the extreme action of physically taking his
r-hi idrnn . he had spenf£ years in litigation anti a small fortune in
attorney fees. r*gnTt™is that she has custody and he has™
specific enforceable visitation with his.~children. This is after*
4 or 5 years of fighting the system, being hunted by the law as a
child stealing parent and exceptional personal sacrifices o. his
part. I personally admire his stamina and dedication to be willing
at this point to go on with the fight so that the future will hope-
fully provide better alternatives for other men and women than he

was forced to face.

Don"t misinterpret my comments as approval of his rash act of
taking the children in violation of a standing court order. Nor
should you be led by these remarks to believe that I*m critical of
the five judges who had to render the difficult decisions posed by
the Johnson case. They were only doing what they believed society
and the law said should be done.

How many people like Rudy Johnson will have to throw their
bodies™ into tne macnmery before tne system changesT Titough 1 ~don’t
know what the make-up of your conference or panel 1is, 1 would hope
that there are several Rudy Johnsons sitting on that board. IT they
are not included and listened to, you will only perpetuate a dogma
that daily wreaks havoc all across this nation.

When you listen to Mr. Johnson - and 1 sincerely hope you will -
please remember that he is not just speaking for himself. He 1is
saying things that have and will happen to untold numbers of other
people unless change occurs.

I don’t see this conference as a mere sounding board for agriev
ed non-custodial parents and their rights. Though these are impor-
tant issues, they are not the crux of the problem. The real issue
before you is "what are the rights of the child and how will those

rights be protected?” In this year of the child I hope that the
PEAel will concentrate on their rights to free access to both parent
/and) to maintaining the paren™fhiiH m 1" nf thp nnn-custodiaj

patent.



Most divorced fathers see less of their children than does, the
summer camp counselor or theirbMibysitter. The child has a right
fu better trontmnnt than / dfiPq -z —"n._.rngfnri 4al parent.
Small wnndgr iHat- #he non-cusfEndial parent refuses to pay "~ima
support "EMesnrts—to-"child staal.jng". It"s the only way left to
strike back at a system that won"t listen to them. Such conduct
will continue until we all stop and listen.

I hope you will listen to"Rudy Johnson. He"s been there.

Sincerely yours,



Family Law Reform and Justice Council of A laska, Lnc.
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Present and past methods of dealing with disputed child custody
issues have been a disasterous failure. Historically we have
allowed biases and not the best interest of the children to be
the determining factors in the millions of cases that have
filtered througn our court systems. The results of over a cen-
tury of abusive dispositions of these cases are measurable as
will be mentioned later. To thoroughly appreciate the need for
H.B. 210 we must understand the failures of the present system
and be realistic enough to accept the fact it is failingl

In a 1860 opinion the New Hamshire Supreme Court ruled in upholding
an award of custody to a father;

"It is a well settled doctine of the common law,
that the- father is entitled to the custody of his
minor children, as against the mother and every-
body else: that he is bound for their maintenance
and nurture and has the corresponding right to
their obedience and their services."

"It is one of the cardinal principles of nature and
of law that, as against strangers, the father, how-
ever poor and humble, if able to support the child

in his own lifestyle and of gowd moral character,
cannot without the most shocking injustice,, be
deprived of the privilege by anyone whatever, however
brilliant the advantage he may offer. It is not
enough to consider the interests of the child alone."
(American Journal of Psychistry 133:12107, 1976, page
1370)

Prom this 18th century mentality we went to the other extreme as
espoused in the Minnesota Family Law Practice Manual.

1
MEMBER/ASSOCIATION OF FAMILY CONCILIATION COURTS



"Except In very rare cases the father should not

have custody of the minor children of the parties.

He is usually unqualified psychologically and
emotionally; nor does he have the time and care to
supervise the children. A lawyer not only does an
injustice to himself, but he is unfair to his client,
to the state, and to society iIf he gives any encour-
agement to the father that he *snuulu hawe Custody of
his children. A lawyer who encourages his client to
file for custody, unless it is one of the classic
exceptions, has difficulty collecting his fees, has

a most unreasonable client, has taken the time of

the court and the welfare agencies involved, and

has put a burden on his legal brethren.” (Volume 50, pg 75)

/ f
Has the<tender years docting>" been eliminated In our system today?
In theory yes, we have very good case law and Alaska hassome of
the most progressive statatory law in the nation. But the facts
are the biases still exist and preconcluded decisions are being
made before tne racts are ever established in awarding custody
of children, to the detriment of the children.

Since 1977, we have been associated with over 185 divorce reform

organizations around the nation that have collectively gathered

the results of over 350,000 disputed child custody cases¢ The

results shockingly demonstrate tne aoove statements. Out of

these cases only 4.5% of them were decided m favor of fathers.

It is not remotely the intent of this writer to suggest fathers

should receive custody most of the time but common sense tells

us that it is not in the best interest of chHxiren to be placed

in a single parent home headed by a mother 9b.b% of the ~tiffle,

Ehe long term negative effects on tne cnnaren would nu dOdbt =

be just as disturbing with the figures reversed. This organization

is currently doing a study of the Anchorage Court System where we

are examining fhe records of each divorce case for the-~past two

years and the initial results show that in this city the statistical
~conclusion™will not even be as impartial as the national study,

as appauling as those figures are.

What are the results of the abuses spoken of so far?

1. 90% of all homocides are a direct result of
domestic relation problems.

2. 90% of the american prision population is
from a broken home.

3. 90% of all women murdered between the ages
of 20 and 30 are killed by their husbands or
ex-husbands.

4. 9 out of 10 women on welfare are products of
divorce.

5. 20% of the civil case load In the Alaska Court
system is domestic relations.

-2-



The criminal activities related to these problems are the results
of people, normal everyday Americans, being pushed too far by an
apathetic system. By being denied the access to their children,
by being forced to be financially obligated to their ex-spouse

to the point of ridiculousness, by having gasoline poured onto
the smoldering pile of emotions by attorneys and others involved
with the case as these people are going through the most difficult
emotional experience they will ever encounter next to losing a
loved one in death. <"H.B. 210j7will eiiiviate a lot of the grief
for these people and give them alternatives that are encouraged
by the courts and the related legal establishment that are more
comfortable and that they can live with.

As the law has developed some courts have recognized the failures
of the present system and have provided direction to the lower
courts m their written opinions.

"Parenthood is a continuing bilateral responsibility
and opportunity. It cannot be avoided or successfully
divided. A decree of divorce offers no excuse or alibi
for the abatement of parental interest or obligation.
The dissolution of the marriage contract, leaving 1In
its wake children who are the innocent victims of the
resultant broken home, should be a challenge to the
fathers and mothers of such children to make an even
greater effort to minimize, as far as possible, the
incidental and unavoidable losses of love, council

and guidance."”

(McBetrick vs. McBetrick 284 P2d 352, Oregon)

"Whoever may have custody, it is the duty of each parent
and each family member to the children to set aside personal
feelings and act in a manner which is supportive of the
relationship of the children to the other parent.™

(Warren vs. Warren 528 P2d 1088, Oregon, 1974)

Attitudes are rjlov.lv beincr chanced and direction is being pro-
vTded by the Alaskan courts on an individual basis. In a 1975
opinion from the Ketchikan Superior Court. Judge Thomas Schultz
emphasized the positions taken here in his remarks as he awarded
custody of a 4 ~ear old boy and a 7 year old girl to the father.

"Certainly a factor in determing the fitness of the
parent is the kind of learning which might be called
fitness that either or both parents are able and
willing to provide. |In terms of fitness. to provide
the care that these children-.recruire and in terms of
the relationship that the parties bear to the children
I find both are fit and both are in fact good parents,
have taken good care of the children, love the children
and both have a good relationship with them. 1 am

left with the very narrow basis on which to resolve the
question and that is the view that 1 can take from the
testimony that I1°ve heard up till now, of which parent
iIs better able to maintain the states quo to facilitate
the children and their desire at this point as its
reflected iIn the testimony the relationship they have
with the parents, and maintaining a meaningful relation-



ship with both. I am satisfied from what 1%ve heard
that the father is better able to do that at this

point. And ultimately iIn this case, it"s mv considered
opinion that the parent most fit will be that parent
that demonstrates tne best ab-n.ity. to maintain nppn. ,
communications between both. These children were,
as all others are,fbrought into the world without”
Heing asked about iy and theylre hmng Tpft nn« in

a situation that they didn"t partionlarlv ask for
and probably don®"t want but they are entitled to"'the
guidance ana assistance from 6 otB) their parents."
(C'Johnson vs. Johnson, Transcript 186 to 189, Ketchikan
Superior Court, April 7, 1975)

In considering child custody matters we must recognize the fact
that most parents that come before the court are not only fit,
they are very fit parents and the state would never consider
interfering in their lives so long as there was not a divorce
petition filed. ( H .B. 210)is a necessary vehicle to help change
attitudes. It also recognizes the right of the parents 16 cuiilrol
their own families and it encourages them to do this. It paves
the road to making decisions in disputed custody cases based upon
what is right with this family and these parents rather than what
iIs wrong with the parents and the children. It provides a means
for settlement that feels better for the parents which In turn
helps the children feel better. Recent studies such as the one
from California reporting the results of families in transition
after divorce over a period of 5 years,(Psychology Today, January
1980, Enclosed) show that when the parents deal with their divorce
constructively and creatively then the children are not adversely
affected on the long run whereas if the parents have a lot of
turmoil and grief for extended periods of time these children will
be affected adversely for years to come and even into their
adulthood.

Mod-iatirm and -inink- rng—H.y wnrVg®™ The Association of Family
Conciliation Courts is an organization made up of judges, “social
scientists, attorneys and a few lay people like myself and they
have concluded with their studies that 60 to 80% of all disputed
child custody cases are settled out of court with the existing—

/medidLlim Programs’»bv the parents themselyes. The Association
lias officially endorsed joint custody as 5the best first choice
in resolution of disputed cases and has published hundreds of
studies showing joint custody, joint parenting, does and 1is
working. The concept has been being used for up to 3 years in
various jJurisdictions and is working even when mediation is
required rather than voluntary. OFf course, the success rate is
lower under those circumstances but If we can settle on the
average, 70% of all cases out of court the dollar value alone is
astronomical in terms of judicial costs not to mention the
emotional benefits to the parties themselves and the resultant
decrease in the criminal activities that are related and the
welfare costs. But the mosu Important consideration is how all
this benefits the children of divorce. The results of the study
from California can not be given too much emphasis.
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What 1 have stated here is based upon fact not my opinion. Some
people hav j opposed<”H.B. 210/but | say anyone who opposes it simply
does not know enough about it and the facts surrounding the
concept! One attorney for instance testified that by encouraging
mediation \man could and will intimidate a women Into agreeing
to something she really does not want. | am positive that is not
the rule as my experience has shown me and when such a rare thing
happens the checks and balances written into the existing law are
designed to catch it. For instance iIn the do it yourself kits
available from the erforts or Representative Bradner and Gardiner
in 1977 it is a requirement that one of the spouses appear before
the court before the divorce is granted. The legislative intent
was to allow the judge to ascertain from that party that the
agreement was indeed mutual and not coerced.

r
Other checks and balances exist iIn H.B. 210. If the court finds
that joint custody is not in the best interest of the family he
only needs to state his reasons for that conclusion and dismiss
the concept. The bill specifically states the presumption for
joint cusotdy is rebutable. It is a long way past due that we
require the courts to justify their disposition of child custody
N dlcisionsT that is ail"this bill requires and it still leaves them
. TTTot of discreation, too much discreation in my opinion nut i diff
willing to compromise oif that to get tne~bili. 7

/Joint custody/s not for everyone but it works for most, with

N direction, arid 1 think it would be inhuman to deny this wonderful
alternative to the present system to parents and children because
of thosg?few that are too iImmature to make- it work. The courts and
the present system will always be available for those people who
decide -.hey want to go that way.

It was reported that under present law we do not need H.B. 210, <=
This is theoretically correctvbut®what is so important about the
bill is it will help change attitudes and attitudes are the key
to helping divorcing people experience a creative divorce char
will strengthen the family instead of destroying it. 7

IT 1lhave appeared anxious in my oral testimony as well as this
written testimony, it is becausel know that in the time it takes

you to read this:

there will be over 1,000 divorces in the United
states affecting over 3,000 children;

there will be at least two homocides as a result
of the activities surrounding these people;

there will be four more prison iInmates;

and we have just gotten 150 more people on our
welfare rolls;

<M0 Alaskans were divorced today I
/ JOINT CUSTODY IS THE ONLY LOGICAL AND MORALLY ACCEPTABLE ALTERNATIVE
e TO A HAPPY INTACT HOME FOR CHILDREN OF DIVORCE. PARENTS DIVORCE
EACH OTHER, CHILDREN NEVER DIVORCE THEIR PARENTS.



Enclosure: Califorixia Report

Carbon Copies sent to the following:

Governor Jay Hammond

Representative Rogers

Representative Gardiner

Representative Meekins

Senator Parr

Mr. MarkLewis, Chicago, Illinois

Mr. VernlLee, Fairbanks, Alaska

Mr. Wayne Ross, Esquire, Anchorage, Alaska
Mr. BillRiech, Sitka, Alaska

Mr. JohnReese, Esquire, Anchorage, Alaska
United Fathers Organization, Santa Ana, California
M.E.N. International, Wilmington, Delaware
Mr. Max Gruenberg, Esquire, Anchorage, Alaska

Respectfully Submitted

RUDY JOHNSON



EQUAL RIGHTS FOR FATHERS OF ALASKA
"Alaskans for Childrens Rights"

Children of Divorce Second Partners
Coalition Coalition
A NON-PROFIT ORGANIZATION

February 11, 1932

Michael F. Beirne, Rep.
Chairman, HESS Committee
Pouch V

Juneau, Alaska 99811

Dear Representative Bierne:

Many hours of testimony have been taken concerning House Bill 210. |
believe both sides are well presented. I an others 1 represent, are
very distressed over the committee"s intention to remove the '"rebuttable
presumptive'" clause from the bill. I cannot urge you too strongly to
reconsider that action, as the bill is "gutted" without these two very
important words. It is still better than nothing, but without any force
or teeth.

v
The hast liass shown us that to legislate family law statutes without teeth
is futile. I refer to our study which we performed, utilizing the court®s
own records. The study pertained to the Anchorage Superior Couri: custody
awards for the years 1979 and 1980. During the years studied, only 2.6%
of disputed child custody cases were settled in favor of the father. This
is raw bias and presents only the tip of the iceberg in view of the over
all problem. These shocking results are in spite of the fact that our
state statutes prohibit discrimination in areas of child custody and our
Supreme Court has further strengthened those statutes.

The testimony you have heard came from all walks of life, and can be con-
densed into several categories:

1. Lay-people testifying without any specific knowledge of what is
really happening, but nevertheless with strong opinions one way or another.

2. Lay-people who have been affected and have tried in vain to enforce
the orders of 7?;he court granting them unenforceable visitation.

3. Knowledgeable professionals concerning the area of family law, both
pro and con.

3605 Arctic Blvd., #588, Anchorage, Alaska, 99503 (907) 272-2365 or
333-9286. MEMBERS IN: Anchorage, Sitka, Sutton, Ward Cove, Hyder,
Palmer, Kenai, Fairbanks, Ninilchik, Wasilla, Ketchikan and Soldotna
CHAPTERS IN: Fairbanks



I believe chat it is fair to say that all the testimony is reflected in the
letters of Judge Ripley, dated Aprii 7, 1981: Judge Taylor, dated May 3, 1979
and June 24; Judge Schultz, dated May 4, 1981 and Rudy Johnson, dated

March 31, 1981 and April 7, 1981.

IT those documents are reexamined, the truth about how the system works can be
gleaned as well as solutions to prevent further abuses.

In closing, | wish to iterate ray strong convictions that House Bill 210 will
help change attitudes and that is the key to truely changing our outmoded
and obsolete system for adjudication cf child custody cases.

It is unbelievable that the bar association (the very element creating the
atrocities in domestic relations) represents such a minority and could wield
the power to gut House Bill 210!

It is equally unbelievable that those legal scholars opposing a rebuttable
presumption clause do so under the guise of a needfor clarification!
Rebuttable Is just that, irrebuttable is somethingquite different and if that
was the magic word, the bar would have a valid concern.

I can fell you from past experience that even withthe "rebuttable presumptive"
clause, the courts will continue to do what they have for the past fifty (50)
years. The difference is the appellate courts will clarify the wisdom of a

p-e-sumpcion and will further the concept of changing attitudes. In a number of
years, attitudes will change to the point when a person goes to his/her attorney
and says "'l want a divorce and the kids," they will he pointed in the right

direction with council that tells them the relationship between the other
parent and the children must continue and be protected, short of showing the
unfittness. They will be given legal advice, salted with this goal in mind
and the long term negative impact on all children of divorce will be greatly
reduced. Even with the presumptive, the court only need state it"s reason(s)
for denying joint custody! Without the p-esumptive we will lose years in the
battle of merely desiring to change attitudes!

If what 1 have stated above was simply the opinio-1o0f one man, Rudy Johnson, It
may be looked upon as suspect. But instead, this and my other testimonies are
supported with studies, facts and the concurring testimonies of Judges ano cher
members of the bar, not to mention the citizens of the State of Alaska!

To allow a few individuals V.>thin the bar association to gut House Bill 210 would
be a travesty of justice to the thousands of Alaskan children who will suffer

the consequences of their parent®s divorce over the next few years. Please do
not force these child en to inherit the problems we are working so very hard to
rid ourselves of...problems our parents passed onto us. Put* the "rebuttable
presumptive" back in!

Sincerely,

) A [

/ 1= =* ... f

RUDY JOHNSON
President

> \Y

RJ :peh
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Karko Lewis - 1'own Hou Dad*3 House- Box 156- Ryder, Ak. 99925
Feb. 4, 1982 N

The committee substitute for HB 210 does not serve the legislative
intent for which it was designed. It in no statuatory way encourages
frequent and continuing and meaningful relationships between both parents
and children after divorce, and instead of decreasing points for litigation,
actually encourages litigation. It is no surprise that it encourages
litigation- it was rewritten to please the legal comunity. The problem
is that the legal comunity blows very little about child development

or child psychology.

A California study by Everett Q. Pojman, Ph. D, "Emotional
Adjustment of Boys iIn Sole Custody and Joint Custody Divorces Compared
Viith Adjustment of Boys in Kappy & Unhappy Carriages.' shows that there
IS r.uth better adjustment and psychological health in joint custody
children than cole custody children. This i3 just one recent study of many
which show sinialar results. SHARED CUSTODY IS BETTER FOR CHILDREN.

Another study by Alexander and llfield in the American Joumel of
Psychiatry 1 Does Joint Custody Tork? A First Look at Outcome tysta of
Reconciliation I shows that when joint custody is decreed by the court
over the objection of one parent there are FEWER RELITICATIONS RETURNING

TO COURT THAU SOLE CUSTODY DECREES.

IT HB 210 is to serve its ir.tent it must SHOW A STAUATOKY PREFSRANOE
FOR SHARED CUSTODY. IT MUST PLACE THE BURDEN OF PROOF ON A PARENT 74D

WISHES TO DENY A CHILD EOUITA3L3 CONTACT V.TTH THE OTHER PARENT.



Marko Lewie- Eom’s House-Daa®"s House- Box 136
Ryder, Alaska 99923 Feb. 5, 1982

I have reowrked the draft copy of the committee substitute to reflect
these needs, by making a tittjwsttotas' preferance for shared custody instead
of a S presumption. 1 have also further clarified-the definition
of shared custody. X have added tho “Factors for consideration by the
court* the words ’in its implementation”. ITf all these factors must
be considered BEFORE an award of chared custody there =will be o than
anple factors for disagreement and litigation. The proper time to
consider these factors is AFTER THE AWARD. | hav - also added a new section
on parents leaving the state, more or less copied from a Wisconsin
stauate. This Is necessary to keep a parent from circumventing a court order
simply by leaving the state...and certainly such a big change should be
cause for recondideration of the mechanics of sharing or custody/visitation

arrangements.

In conclusion, the committee substitute is a bad bill. It doesnot
serve the legislative intent, it doesnot reflect the need of children
to have a relationship v_th both parents, it doesnot do anything to
lessen the liklihood of litigation. It does not presume that parents
are equal before the law. It continues to assure lengthy and recurring
litigation end the ultimate destruction of at least one parent-child bond.

I oppose the subcommittee substitute as It now reads.
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IN HE HOUSE CBMMITTEE SUBSTITUTE
HOUSE BILL NO. 210
e oo ATTIR AT HIIT QTATR AT2 AT ACT/A
TWELFTHLEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to chi *custody." e
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE INTENT, (a) The legislature finds that it is generally
desirable to assure a minor child frequent and continuing contact with both parents
after the parents have separated or dissolved their marriage and that it is in
the public interest to encourage parents to share the rights and responsibilities
of child rearing. While-actual physical custody may &Qt:-becpractical—or -approprigte“iI
la-all- cases, it is the intent of the legislature that*'g-(l)th parents have the !
opportunity to guide and nurture their child and to meet the needs of the child
on an equal footing beyond the considerations of support or actual custody.

(b) Tne legislature also finds that it is in the best interests of a child
to encourage parents to implement their awn child-"ase agreements outside of the —
court setting. parentroc” i

Sec. 2. AS 09.55.205 is repealed and reenacted to read:

Sec. 6f.55.205. JUDGMENTS FOR CUSTODY, (a) In an action or divorce

or for lega. separation the court may, if it has jurisdiction uncar AS

25.30.020 and is an appropriate forum under AS 25.30.050 and 25.30.060,

during the pendency of the action, at the final hearing, and at any time

thereafter during the minority of a child of the marriage, make an order

for the custody of c¢_ visitation with the minor child which may seem necessary’

or proper and may at any time modify or vacate the order.

(b) Any appointment of a guardian ad litem for a child shall be made
under AS 09.65.130.

(c) Tne court shall determine custody in accordance with the best
interests of the child under AS 25.20.060 - 25.20.I1SO. In determining the
best interests of the child the court shall also consider

‘1) rhe physical, emotional, mental, religious, and social r.eecs

-JULC

(vV) iuf jove c.J



-1 (5) the length of time the child has lived in a stable, satisfactory
environment and the desirability of maintaining continuity;
(6) the desire and ability of each parent to allow an open and

loving re latifflshxptoe™e child gnjH,:odjer | -
ihfa *>/ (d) In
C 4% occuaing " wvu~i. may not consider the conduct= marital stvsing _#normox
jI'*™ I*sbcial or cultural environment, or life style of either parent unless it
Jj is shown that the factor relates to die well being of the child. wae M avijim
sger 3~ 25+20+060 IS £mEnded Co read: oS Li+ddmhli

Sec 25.20.060. CUSTODY OF THE CHILD. |f there is a dispute over* rtrJ*Jb,

J.; ¢ hild custody, either parent may petition the superior court for resolution
ijqtvu;\q*. of the matter under aS 25.20.060 - 25.20.180. The court shall award custody
on the basis of the best interests of the child. In determining the best
if v interests of the child, the court shall consider all relevant factors including
j"Jj-"Ahose factors enumerated in AS 09.55.205(c). Neither parent, regardless
g r-he question of the child's legitimacy, is entitled to preference in the
3t awarding of custody.
Sec. 4 A3 25.20 is anended by adding new sections to rend*
Sec. 25. 20.070 Custody should be awarded in the following order
of preference According to the best interests of the child*
(I)  To both parents jointly. The court in its discretion nay
require the parents to subnit a plan for implementation
of the custody order. A parent my voluntarily submit a custody
implementation plan to the court prior to issuance of a
custody decree; a plan nay be submitted individually or
togethor with the other parent.
(2) To either parent. In making an order for custody to
either parent the court shall consider, nnong other factors,
which parent is more likely to allow the child or children
frequent and continuing contact with the noncustodial
parent. In the event that one parent requests joint
custody and the other parent requests sole custody the
burden of proof that joint custody would not be in the child3 best
interest shall be on the parent requesting sole custody.
(5) If to neither parent , to the person or persons in whose
hone the child has been living in a wholesome and stable environment.
(4) To any other person or persons deemed by the court to be
suitable and able to provide adequate -nd proper care rncl

guidance for the child.



() For the purpose of assisting the court in making a determination
TOieter an award of shared custody 13 appropriate, the court may
direct that an investigation be conducted.

®) If the court declines to enter an award of shared custody

the court shall state In iIts decision the reasons for a denial

of shared custody.

Sec. 25.20.080. MEDIATION. The court considering a request for custody
tf a child may order the parties to participate in pre-trial mediation of
the matters before the court pursuant to AS 09.55.115.

Sec. 25.20.090. MDDIFICATION OF CUSTODY. An award of custody or
visitation may be modified if the court determines that the best interests
the child require the modification of the award. |f a parent opposes

u
mSec. Zb. no. 110FACTORS FOR CONSIDERATION 3Y THE COURT. In an award
of shared custody under AS 25.20.060- 25. 2G. 160, the court shall
consider jn its implementation,
(D the need3d of the child for frequent and continuing relationships
with both parents
(@ the stability of the hone environment likely to bo offered by
each pafent

(3 the advantages of providing a varied life experiance for the

fomnkivt . child
(4 the quality and continuity of the education of the child



@ the optical tine for the child to spend irith each parent

considering

(A) the actual time spent with each parent;

(B) the proximity of each parent to the other o
and to the school in which the child is enrolled;

(C) the feasibility of travel between the parents;

(D) special needs unique to the child that may be better
met by one parent than the other;

fa

(6) the findings and recommendations of a neutral mediator where
mediation is recommended by the court;
(7) other factors the court considers pertinent.

Sec. 25.20.130. TEMPORARY CUSTODY. Unless it is shown to be detrimental
to the welfare of the child, the child shall have, to the greatest degree
practical, equal access to both parents during the time that the court CyraQ,
considers an award of custody under AS 25.20.060 - 25.20.180.

Sec. 25.20.U0. awarp OF CUSTODY TO NONPARENT. The court maynot award
custody to a person who is not a parent of the child unless the court finds
that an award of custody to a parent would be detrimental to the best interests
of the child.

Sec. 25.20.150. CONFIDENTIALITY OF PROCEEDINGS. At any stage, of the
proceedings, if the court finds it is in the best interests of the marital n
estate or the child, it may close the hearings or order the court records
:iosed (except for statistical information required by law) or both, temporarily
:r permanently, anc may modify or vacate the order at any time.

Sec. 25.20.15C. ACCESS TO RECORDS OF THE CHILD. A parent who isnot
r.e parent granted custody under AS 25.20.u50 - 25.20.180 may have access

the medical, tercel. str.ttl. and other records of the child r.tmcithstar.dir.t

ey
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Sec. 25.20.170 NOTIFICATION OF PARENT LEAVING THE STATE. Apparent
leaving the state for’the purpose: of setting up residance in another
state must notify the court and the other parent 90 day3 prior to the
date of departure so that the court nay crnsider any necessary nodification3

in custody orders.

Sec. 25.20.180 DEFINITIONS. In AS 25.20.060-25,20.180 shared custody
means shared phisical and legal custody. Shared phisical custody means an
order awarding each parent or party significant periods of phisical
custody. Shared phisical custody shall be divided in such a way so a3
to assure a child of frequent and continuing contact with both parents.

Shared legal custody means that the parent.; Or partiessfr‘],ar?n a nanner
determined between then or by the court, the decision nohing rights,

responsibilities, and authority relating to the health, education and

welfare of a child.
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. I “inte of (Alaslut i

March 19, 1981

The Honorable Donald E. Clocksin
Chairman

Health, Education & Welfare Committee
Alaska House of Representatives

Pouch V

Juneau, Alaska 998l

House B ill .
Joint Custody of Children

Dear Mr. Chairman

~This letter is to express my concern over the amend-
ments which House B ill No. 210 would engraft onto the child
custody decisions made by judges in divorce proceedings. At
present, the standard is the'child's best- ini-prps® and an effort
IS made to structure each parent’'s relationship with the child
in order to reduce the pressure on the child which usually
accompanies a contested child custody proceeding.

. |f House B ill No. 210 becomes law, the presum%tion
w ill be to "leave custody with bo~th parents ?|V|ng each the " uwp-
c'ontrol over Ehe manor decisions attecting the child as married
parents have. This would result in many opportunities tor con-
rrohtation in which the child would be taught in the middle,
e.g., the choice of a school, public or private,alternative or
basic, etc. Ne|ther.dparent would have the authority to make the
decision and the child would be torn in having to make a choice

and %hen the matter, ultimately, would have to be decided by the
court.



The Honorable Donald E. Clocksin March 19, 1981
Juneau, Alaska 99811 -2 -

It appears as if the objective of legislation should
be to reduce the possibility of confrontation between divorced
people and not to increase the opportunities for litigation with
its attendant monetary, .and emotional coses. .JLn.addition., passage,
or the brll would"require many "additional custody investigator”™’ *
and judicial resources.

Thanking you for considering my comments and requesting
that you give representatives of the judiciary the opportunity
to testify. | am

Very truly yours,

Victor D. Carlson
Superior Court Judge

VDC:rw

cc: The Honorable Terry Gardiner
. The Honorable Brian Rogers
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JNL"ICH XAYUQTAAT SUTIGULLIQAA PITCTUP.ATIG™IN

ALASKA LEGAL SERVICES CORPORATION - PLEASE RESPOND 3Y _
P O. BOX 309 0 NO REPLY NECESSARY
BARROW, ALASKA 99713
907-852-2311
TO: House HESS Committee date: November 30, 1981

subject: Testimony on HB 210

Please find enclosed written
testimony on HB 210 from:

1. Linua W.ingenbach

2. John Holmes
Thank you for your consideration }

of these comments.

SENDER: SEND WHITE AND PINK COPIES. UM]].\R\H LELULLL "\CIMLRGM\U MYEBJJ(N L



TESTIMONY BEFORE THE HOUSE CF REPRESENTATIVES®
COMMITTEE ON HEALTH, EDUCATION & SOCIAL SERVICES
HOUSE BILL NO. 210

My name 1is Lixiua Wingenbach. 1 am an attorney with Alaska
Legal Services Corporation in Barrow, Alaska. I have been in Barrow
for five months. Prior to that, for a period of two years 1 was in
private practice in Portland, Oregon, and during my last year of
law school 1 worked as an intern for the Northwestern Legal Clinic
in Portland. Oregon iIs a state that has a joint custody statute.

I favor joint custody, but I feel there are some problems with

this specific bill.

8§82 of the bill (page 1, subsection b of AS 09.55.205) reads: "An
appointment of a guardian ad litem for a child shall be made under
AS 09.65.130." The current AS 09.55.205 provides discretion in the
appointment and reads, "Any appointment of a guardian ad litem for a
child shall be made under AS 09.65.130." 1 believe this could be a
typographical error iIn the bill, rather than the intent of this commit-
tee. But, as you can see, this particular error drastically changes
the meaning of this provision. HB 210, as it reads raw,. would require
a guardian ad litem to be appointed in all cases where an order is
made on custody and visitation— that is, all divorce or dissolution
cases where children are involved, whether or not custody and/or
visitation is disputed.

IT this is not a typographical error, then 1 wish to go on record

opposing the unnecessary appointment of guardians ad litem in cases
where custody, support, and/or visitation is not disputed. I agree

with Master Francis Stevens®™ oral testimony on -his point. In fact,



TESTIMONY ON HB 210 e e

AS 09.65.130 provides the needed discretion:
"(@ The court may, . . . upon its own motion, appoint
an attorney to represent the minor with respect
to his custody, support, and visitation. .
(© Instead of, or iIn addition to, appointment of an

attorney under (@ of this section, the court

may, - - - upon its own motion, appoint an

attorney or other person to serve as guardian ad

litem to represent the best iInterests of a

minor in any legal proceedings involving his

welfare.™
Therefore, as written, HB 210 conflicts with the provisions of
AS 09.65.130, by removing the discretion of the court in orders on
custody and visitation. At the very least, the bill should make
these two statutes consistent.

Further, the Alaska Supreme Court believes that the power to
appoint guardians ad litem should remain discretionary. In dicta,
the Court said: . . .There will be many custody cases in which a
guardian will not be needed, and in such cases neither the statute,
the court rules, nor our decisions compel the court to waste its
time and money, as well as that of the parties and counsel, iIn em-
ploying one.”" Veazey v. Vaazey, 560 P2d 302, 335 (1977). AS 09.65.130
provides payment of the guardian ad litem from assets held jointly
by the parents. It is unfair, then, when parents agree to custody
and visitation to require them to pay for an unnecessary appointment

of a guardian ad litem.

32 of the bill (page 2, AS 09.55.205(c)(6)) permits the court, in
determining the best iInterests of the child, to consider, 'the desira-
bility of offering the child a variety of life experiences.” This
particular consideration could work to the disadvantage of rural parents,
especially if the custody decision is to be made by an urban judge.

Many people persevere in the belief that "variety of life experiences”
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can only be obtained in an urban setting. Therefore, when there is
a conflict between a custodian in an urban setting and one in a rural
setting, the rural parent would be placed at a disadvantage before an
urban judge.
A variety of life experiences has not been defined and is so
vague and ambiguous as to encourage individual bias In interpretation.
AS 09.55.205(c)(®) of this bill also seems to conflict with sub-
section (d) of the same bill wherein "the court may not onsider the.
income, social or cultural environment, . . .of either parent.
Where would "variety of life experiences”™ come in except due to the

income, social or cultural environment”™ of a parent?

53 of the bill (page 3, AS 25.20.0G0) allows the court to settle
disputes over the custody of children, based on a child®"s best interest.
The court is specifically instructed to consider the factors enumerated
in AS 09.55.205(c). Besides my objections to AS 09.55.205(c)(6), |
feel this section should also specifically prohibit the court from
cons j.dering those factors enumerated iIn AS 09.55.205(d). Since 25.20.060
concerns the determination of custody of children, both the factors
and the prohibitions in AS 09.55.205 should apply. By only specifying
subsection (c), the bill suggests that the court may consider the

otherwise prohibited factors.

84 of the bill (page 3, AS 25.20.070) creates a rebuttable presump-
tion that shared custody is In the best interest of the child. I agree
with Master Francis Stevens®™ and Attorney John Reese"s testimony that
shared or joint custody is an alternative to be considered in all cases,
equally with custody in a single parent. Although shared custody is
preferable to sole-parent custody, raising it to the level of a

t
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rebuttable presumption is unnecessary and can create additional problems
for the divorced parents they nay not be prepared to handle. The
attorney,Timothy Lynch, felt that if joint custody were not made a
rebuttable presumption, this bill would completely lose its meaning.
That, obviously, 1iIs no reason to make shared custody a rebuttable
presumption. If 1t is decided the whole bill is worthless, that decisior
should be made. IT the substance of a bill is lost,- the bill should

be eliminated— that is, a poor provision should not be retained simply
because the bill would otherwise be meaningless. That is what these
hearings and written testimony is all about.

Besides, statutorily promoting chared custody is worthwhile.
However, shared custody should not be a rebuttable presumption because
it brings an improper bias iInto the court. Shared custody is not always
in the best interest of the child. It should be encouraged, yes, but in
many cases, as Mr. Lynch and Mr. Reese pointed out, many couples who are
divorcing cannot sort out their feelings sufficiently to agree to a
joint custody arrangement. And if couples cannot agree to the shared
custody arrangement, shared custody will not work because, as Ms. Louster
testified, the ability to communicate with each other and come to
mutually agreeable decisions concerning the welfare of the child 1is
essential iIn a joint custody situation. Alaska cannot be compared
with California, Oregon, or other lower 48 states where the state court
systems provide family counselors to help couples come to agreement on
shared custody and offer continuing aid. The majority of the state
courts in Alaska cannot offer this kind of help.

With shared custody a rebuttable presumption, parents are pushed
into that alternative. It becomes an easy tool to be used by one party

or the other iIn negotiating other aspects of the divorce. It will tend
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to delay the dissolution of a marriage, conflicting with the iIntent

of the current statutes providing a speedy resolution to the petition,
the delay and intervening bargaining being possibly detrimental to

the child. The court should favor agreements between parents concerning
the custody of children but shculd not presume that all caring parents
can come up with a joint custody agreement at the time of the divorce.
In some cases, the parents may even agree that one or the other of

them should have sole custody.

84 of this bill (page 3, AS 25.20.090(d)) allows a court to
“"require the parents to submit to the court a proposal for award of
shared custody.”™ This is objectionable for the same reasons as stated
above. Where two people cannot come t" an agreement by themselves,
the court cannot force them to, particular where the interests of the
child are at stake. And unless the parents agree to share custody, the
proposal would not be workable. The court should not be able to force
negotiations between possibly battling parents under circumstances the
court is not fully apprised of. Even if this bill is passed with the
above rebuttable presumption intact, this section should be eliminated.
IT this section is also retained, the court should be required to give
the parties an "out” by permitting them to show that such a proposal is
inappropriate. IT the intent of this section iIs mediation between
parents, that is handled under the proposed AS 25.20.080, which permits

the court to appoint, or be, a third party mediator.

84 of the bill (page 4, AS 25.20.120(4-5)) permits a court, 1in
determining shared custody, to consider '"(4) the advantages.®™ of main-
taining the child in the same community as compared with the potential
advantages of a new community; (&) the advantages of providing a varied

life experience for the child.” This provision is objectionable
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for the same reasons as my part Il, above. Alaska is a state of

vast land area. Many of its communities can only be reached by air

or water. In many cases, divorced parents live far away from each

other or, at least, in areas where it would be difficult to travel

from one to the other. Again, the "variety of life experiences”™ factor
would work to the disadvantage of the parent in the rural community,
especially if it is one of the many isolated communities in this state,
because of inherent biases against isolated villages. It is not possible,
due to the size of Alaska and the distances between communities and the
lack of urban centers, to compare this state with any other state in the
"lower 48". These factors again conflict with AS 09.55.205(d), above,
which prohibits the court from considering a parent"s income, social or
cultural environment. Those prohibitions should apply here because the
determination of shared custody is a determination of custody and there-

fore the same criteria should apply.

34 of the bill (page 5, AS 25.20.150) allows the court to award
custody to a nonparent if it "finds that an award of custody toa parent
would be detrimental to the best iInterests of the child.” Thiscriterion
does not give sufficient import to the parent-child relationship, which
has Constitutional protection. See, for example, Meyer v. Nebraska,

262 US 390 (1923) ; Pierce v. Society of Sisters, 268 US 510 (1925);
Skinner v. Oklahoma, 316 US535 (1942); May v. Anderson, 345 US 528 (1953)
Stanley v. 1llinois, 405 US645 (1972); Wisconsin V. Yoder, 406 US 205
(1972); Quilloin v. Walcott, 434 US 246 (1958). The Alaska Supreme
Court has said:

"We agree that the right of parents to the care,

custody and control of their children is an iImpor-

tant and substantial right protected by, although
not specifically enumerated in, both the United



TESTIMONY ON HB 210 Page 7

States and Alaska Constitutions.' Matter of S.D.,Jr.,
549 P2d 1190, 1200 (Alaska, 1976).

The Alaska Supreme Court, 1ir Turner v. Pannick, 540 P2d 1051 (1975),
specifically found, contrary to Mr. Lynch"s testimony, that "detrimental
to the best interest” is the wrong test to apply. In fact, the Supreme
Court reversed the order of the Superior Court because the latter had
applied the "best iInterest”™ test. The court found that custody in
the parent is clearly "preferable and only to be refused where clearly
detrimental to the child.” 540 P2d at 1055. The Couru held that "If
"best interest® of the child is the only criterion, then a judge may
take children from their parents because the judge personally disagrees
with the parents®™ limited means.” 540 P2d at 1054. Therefore, "Unless
the superior court determines that a parent is unfit, has abandoned
the child, or that the welfare of the child requires that a non-parent
receive custody, the parent must be awarded custody.”™ 540 P2d at 1055.

It is difficult to distinguish between the test "best interest"
and "detrimental to the welfare.” The Alaska Supreme Court explained
in Veazey /. Veazey, 560 P2d 332, 286 (1977), that "Between parents,
custody iIs to be awarded according tothe best interests of the child.
Between parent and a non-parent, the parent is to be preferred unless
placing custody with him or her wouldbe detrimental to the child.”

Under the "Child in Need of Aid" statutes, tne State has a set of certain
minimum standards for parenting and when parents fall below that stan-
dard, the State can step in and make the child a ward of the court.

That is, the State must show that the parental care is detrimental to the
welfare of the child or the parents are unfit. The "detrimental to the
best iInterests" criterion can be above that standard and interjects a
comparative standard. That is, who can provide the most for the child.

The "best interest, test does not require a determination that the parent
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creates harm or a danger to the child"s welfare. Therefore, It is an
improper test to use to determine c .."tody as between a parent and a
non-parent. As in Turner v, Panrp.y, -upra, the test should be "detri-
mental to the welfare of the child, lonment of the child, or

parental unfitness."

Thank you for considering my statements.

Lxnda M. Wj.ngenbach
Attorney-at-Law
ALASKA LEGAL SERVICES CORPORATION
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Attorney at Law
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Barrow, Alaska 99723
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TESTIMONY BEFORE THE HOUSE OF REPRESENTATIVES®
COMMITTEE ON HEALTH, EDUCATION & SOCIAL SERVICES
HOUSE BILL NO. 210
November 29,1981

My name is John M. Holmes. I am employed as a staff attorney with
the Alaska Legal Services Corporation at Barrow, Alaska. I worked 1in
the Fairbanks ALSC office from December, 1977 until August, 1978, ana
have worked in the Barrow ALSC office since August, 1973. A significant
number of my cases involve issues of divorce and child custody.

I am concerned about two aspects of the bill which may not be
receiving the focus which they deserve. This testimony will be limited
to the following two issues: 1) The erosion of the parent®s right to
custody, as against a non-parent [AS 25.20.130,150] and 2) The factors
enumerated iIn the proposed best interests test [AS 9.55.205(c); 25.20.120]

I. THE EROSION OF THE PARENT®"S RIGHT TO CUSTODY, AS AGAINST A

NON-PARENT [25.20.130,150]

This bill would give non-parents nearly equal priority with parents
in competing for custody of the child. It thereby erodes the constitutional
right of the parent to the care, custody, and control of the child. It
also directly contradicts the Alaska Supreme Court®s statement in Turner
v. Pannick, Alaska, 540 P.2d 1051 (1975), that a non-parent cannot be
awarded custody absent a finding of unfitness or abandonment on the part
of the parent, or that the welfare of the child requires it. The Court
clearly rejected the best interests test, which it distinguished as follows:

"In order to satisfy the "welfare of the child” require-

ment, the non-parent must show that it clearly would be
detrimental to the child to permit the parent to have custody.
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On the other hand, under the "best interests™ test, the
court is free to consider a number of factors including
the moral fitness of the two parties; the home environ-
ments offered by the parties; the emotional ties to the
child by the parties; the age, sex or health of the child;
the desirability of continuing an existing child-third
party relationship; and the preference of the child.”

(P- 1054, supra)

The "welfare of the child” test is therefore a totally independent
test, and one which serves to protect the right of the parent to custody
of the child. There may be instances where a parent is not unfit and
yet is also in no position to exercise custody; this could happen if the
parent were a single parent who had severe medical problems. Under such
circumstances a court would not be inclined to adjudge a loving parent
*unfit®; however it might giant custody to a non-parent on the ground
that the welfare of the child required it. The parent would still be
able to retain priority to exercise custody should his or her condition
improve.

The parent®s right to custody can be defeated only by showing
unfitness, abandonment, or that the welfare of the child requires other
placement. Otherwise it is unpersuasive that the child might enjoy
superior advantages elsewhere, mirjht be happier elsewhere, or might prefer
to live elsewhere.

The proposed Preferences On Award set out in AS 25.20.130(4)
and the proposed Award Of Custody To NonParent set out in AS 25.20.150

are dangerous to the constitutionally protected rights of parents to

raise their own children. The bill would put the parent on the defensive
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against any third party who could demonstrate superior advantages to
those the parent could offer. It would greatly prejudice the rights

of rural parents, whose own valuable lifestyle could be ignored as a
third party painted compelling images of the advantages of urban life.
The bill presently violates its own Intent section, 8 1, which promotes
the historic and continuing public interest in the preservation of the

nuclear family.

Il. THE FACTORS ENUMERATED IN THE PROPOSED BEST INTERESTS TEST
[AS 9.55.205(c); 25.20.120]

Several of the factors listed iIn 9.55.205(c) and 25.20.120 could
be prejudicial to the rights of rural parents. Both list "the desir-
ability of offering the child a variety of life experiences”™. AS
25.20.120 also lists "the advantages of maintaining the child in the
same community as compared with the potential advantages of a new
community'™.

These factors could be easily misaf)p.lied, on the assumption that
an urban lifestyle would be more “varied®™ and offer more “advantages-”.
In the midst of a custody case, an urban parent would point to the
variety of formal educational possibilities and to other activities
available iIn urban areas. A court could then overlook the comparable
advantages of rural life.

AS 9.55.205 (©) (6) and AS 25. 20. 120 ® (B) should be deleted from
the bill. Subparagraph (6) diminishes the protection given to rural

parents In AS 9.55.205(d).
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In summary, 1t is my request that the bill be redrafted so
as to protect the constitutional right of parents to the care,
custody, and control of their children. The Alaska Supreme Court
provides guidance in Turner v. Pannick, Alaska, 540 P2d 1051 (1975)
Factors relating to custody determinations between parents should
not be drafted so as to favor urban placements over rural placement

Thank you for your consideration of these comments. Please
contact me at any time iIf you have any questions regarding this

testimony.

Sincerely Yours,

John M. Holmes,
Attorney at Law

P.O. Box 309
Barrow, Alaska 99723
Tel: 852-2311
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(907) 465-3603

March' 26, 198!

Donald E. Clocksin, Chairman -
House HESS Committee

Alaska State Legislature
Pouch V

Juneau, .Alaska 99811

Re: House B ill 210
Dear Mr. Clocksin:
. You have asked us to comment on HB 210, "an'Act
relating to child custody." Although this b ill has no

direct Impact on our department, we do have some concerns
over the policy expressed in the bill.

The intent of the bill is laudable. It addresses
concerns that have been surfacing with increasing regularity
around the country. The bill, in promoting shared custody,

embodies the notion that it is in the child's interest to
perpetuate his or her relationship with both parents.
Shared custody also appears to be, in some cases, more
equitable with regard to the parents, giving legal recog-
nition to the rights of both parents to participate in
decisions which significantly affect the child's life.
Although judges probably have inherent power to make.shared
custody awards in appropriate cases, statutory recognition
and authority for such awards may ensure, that shared custody
IS given serious consideration as an alternative in custody
disputes. Additionally, statutory authorit} for a shared
custody award may help in surmounting the sexual stereotypes
that often operate in custody disputes.-

~ However, conferring upon the notion that shared
custody is in the best interests of the child the status of
a rebuttable presumption, and requiring that first prefer-
ence in making an award be given to shared custody, ‘regard-
less of whether, in either"case,' the parents-actually' agree
on shared custody, may be goi.ng _overboard.
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~ By its nature, shared custody requires extensive '
cooperation bhetween the parents. Without question, there
are many instances in which such an arrangement is simply
not feasible due to the existence of extreme antagonism
between the parents, or perhaps due to other factors (this
Is im plicitly recognized by the |IStIn8 of the factors to be.
considered in making an award, § 25.20.120). Many states
have recently authorized shared or joint custody awards, and
several have accorded it the presumption that it .is in the
best interests of the child where the parents can agree on
an arrangement, but we are aware of none which give shared
custody the blanket presumption provided by this b ill.

We would suggest the,requirement that parents
agree. on..a_shared custody award, at least before the pre-
sumption and first'p 're'fererice ‘come into operation. Addition-
ally, it may be advisable to require the parents to submit
to the court a proposal setting out ?mdellnes for reso-
lution of disputes, and a workable plan if sha.red.ph¥]sical
custody is contemplated, rather than to leave it in the
court's discretion.

. Section 2, amending AS 09.35.205, is also problem-
atic. Subsection (d) of that statute would prohibit consid-
eration of several factors in making an award of custody —
the conduct, marltaf] status, income, social and cultural
environment, and life style of either parent, unless those
factors are shown to have caused or to _Fotentlally cause
emotional or phg_smal injury to the chila. While tne intent
here may be to dispose of many of the conventional but
perhaps unfounded presumptions regarding what is and is not
a proper and suitable environment for children, this section
seems to leave little that can be considered. We wonder,
for example, how an assessment of each parent's capability
to meet the physical, emotional, mental, religious, and
social needs of the child, as required by subsection (c)(2),
can be made if there is an exclusion of all reference to
the parent's social and cultural environment and life
style unless it is shown to be detrimental. We believe that
this section is overly broad.

Sincerely,

WILSON L. CONDON
ATTORNEY GENERAL

By:
~Linda Scoccia
Assistant Attorney General

cc: Art Peterson

LS:ml
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such filirg, the court gull, except In exceptional circunstances, enter an
order awarding temporary custody, in accordance with te" agreement or*|!
understanding, pr in accordance with any: stipulation of; the parties. In the. 4
absence of. an agreement,-.understanding, or stipulation, the court may, iIf"l

n/\

responding party.,d0oes "not, . appea/;’pr-respond?rwithin fhe stime: set,, the

temporary or'dermay. be extended-as the tennigation' of;
ordenay | ORI temigtion o

Added Stats 1976 ch 1399 §Z =~

t.-r/.l
tf

e o o o, pre i ot i

Any,:prder. avvardlng custody, to.a. parent who IS reoe|v|ng o in)the op|n|on1 i
of .the.court-isdikely-to rect):g%/ve -assl iéoursuant to.the’ B’uV\'on llerAct! 7

(Ghapter-2r(commenciing with Section 1258} 'Wf-Partrs- dirdivision 9 of the \

dial parent to pay any amountinecessary®,for the ."syportjof the child,rto. the! ]
extent bf the-noncustodial parentS-"ebility to bay. * ol
Added Stats.,1979 ch.1030 § 3. =t wlo. liA—rA"C

Review.of Selected 1979 California Legislalion:"11">PacificlJ-"48L.v>t'ntt ™ inxi>-ncm-V yJC—IvV;=vW < 3
ItiiJNiSyrfluVttisi.a.Vt'g-fioilahnaiMiru.'T: to a-j.r.n Vo fir; 0Ji,Tie t>pm

li-i.t a,Uu i (<t *om» -Cr.ii-whV ?( "ee/7}1

§ 4600155 Privumptién vegar'dlrg joint custody|iand anerd thereof i Reasohs
for'demal::Modification. on'termination of order: Consultatiohy wth concilia-; l}
lion court:-Access to child's‘records] i VWALR- FRARVAT Wi: t-"SAEH e ik ytfe

@ Ther&shall"be"a "presurption,*affccting.the. burden.oftproof,-that joint *j
custody , 5 In the best™interestsiof a .-mimor—._,child where the’parents have J
agreed to an award of joint custody or so agree in open court, at a i,earing

[

o 11uv.-i fiiio-u'lg 1jhixj

7anarding™—joint! custody pursuant-tom
thispubdivision] “the court Shall statcun Its decision, ttteTcaso ns for.dohial of”
an award =ofj6iht costsdy E,"', v _K;A.:
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providing that physical .custody shall be shared.by the parents in such a way
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both parents; provided, however, . that such order may, awerd joint riegal-
custody without awarding joint physmal custody.

(d) Any order for-joint.custody mey be modified, or. terminatedrupon.theU
petition of one or. both nts, or on the court's, own motion.if it is shown;
that the best interests of-.the.child require, modification or termination of the
order. The court shall.state jn;its decision-the. reasons, for .modification:-.or>
termination of-the joint' Custody order if either, parent opposes the'modifica™

tion or termination order/ : .
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trial.court harbored'.and,exhibited,oniilnshakable”~ dicial eileci of,the .triakcour' oias. Sch'w”jz,,In]i
prejudice.against,the,parties;..courtfapproyed. cus”,. rc (i9(S0)104 CA3dL92,J6J Ca”Rptr ~08.nj

osfxTHWen sifl'
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foniier,husband.was entitled to.an.ordec'biscd on,,
(I>e t.ial. court's review, of al!l .th.e.cvidcncc..teforC|,

si lar.ud y e«jilf..2nl. caX|I<| ag: ir\.=/,ib * fc
.m Woaw &~ 7oy ioBei) ..

84600.6. [Trial] .- - Ty

@ In,any case inwhich a cotested issue of ™ "austody of a minor child s the
sole contested Isse” the case duall be .given “preferenceover pother civil cises,”,
exoept, matters t which, .gecial precedence .may. be.” gtven,’\ja/v,"ﬁgr.

a$|g1|rlg a trial date and shall be given an early hearing. *
WI-*r »—-I— <eMo TVVjI'l_]r'II ')/ Sl 1
), In any ‘case in which(therc, is.more man one— 1ssue.and.onc of!

the’isses i “fthe custody of a minor, child; the cpurt.das™to4he.” ISS.E?OfI
astody,”; 9. order a. separate triEl. The. separate tirial _dall -be” givenS
preference over other ciMil cases]"exoept matters to which special” precedence®
may be given by law,"for"assigning™a trial date.”*="'1 = ~="ji*- kN »
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a settlement of the bustodyor*visitation di
(b) Each syeerior court Selll make aellab eamadlator Such mediator may

a. menber oL, te ily racilision
or mental heallh smloes

obmrment Gr may be
£ P L ?ragen Ignated” n crtbr 1 0
mf IS RS D R s
hatios

(nnllaucn-cnrl: —Tre mediator Swil ,meet the, -minimum ol

and"pU chmmurucatiphs; verbalo  r

® The mediator may, =consisfenL"wthilocal Fchurt; i, }render o/ .roocrii®
mendationj - torithe ™" court™-itsothel custody }b"r yisitation™ of, the wahilcl .or
children.v*e ; wrdiator; may; ;m-.cases juverej.the®

agre”ehtjas”tr«uU pf.the mediation.prgceedng. "recommenclrtojlic-eourt
“that an™-"investigation be conducted pursuant;to-"Sectioh=4602, "or-_that™ "Other
action be taken™to assist theparties *i effect "aresolution” of thel jnti-iversy
prior]to any hearing.on. the isses. The mediator may, In appropriate casss,
recommend, that mutuaPrKtra " _pending“dctermii ation®
pF. "the/dntfovereyjuto™protectPthel wel 1-being; pfrthe childran-" involved™ Im-4tre”
controversy: . "Any™agreement-.veached by-ithe parties :as a"rcsult of-mediation:
shallbe_xepbfted;to .the-_churt'™nd] to counsel for-_tre iparties*by th& mediator;
ay, the_day/<et, for. mediation.onfanyctime: thereaftcr-designatcd by ithecourt, b

=0T}
§,4700. [Order for"child suport]”. :nnc CAI0™ ff
%@})e In any. pro®ceeding;where>there®is;aissueithe "Of'aJHInOFmI%
court may—order -either or*both parents to pay any amount necessary
the “support, maintenance, and"education®of“the child."XT the .request of
eitierty.” the court S ke eppropriats ficios it respect o e

required” to -meke™-"the .payment” dP"suygpdrj: " "t J}give “reasonable "/scaurity
therefor. " "All,paymerts "of support’shall’be made byIthe."personTomvingijthc.”
support-"payment priori 0" the paymenriof any dadbots™wing to creditors. Any.
order for thild-"siigpdorfmay e modified or "revoked jes" the court-may >deem
necessary/ exept” ds™to-anylamount™that™ may-have® accruedprior to; the" datel
of the-filry" of-thembticelof"motion or order tcr3do'w cause” o modify of ”
revoke/-The"ofder of-modification or-revocation may be<made retroactive to"
4
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Uirth Gnroll 85, Qrimirell Law 8@, 216, §276. [Solicitig woman t submit
I 2B 2%3, 13, 235, %), 23D, oeration, dc., . procure miscarriage: Ex-
B66 2377, 280, 31; WitlinQeS  opptiars: Punishment: Proof necessary.] Ev-—
Iﬁdglf 5_2 53,55,%0'"'5' ery person who solicits any woman to sub-
p 45; ¢tha)p . mit 1o any operation, or to the use of any

82/, [Solid; ing and taking drug or
submitting 10 an attenmpt 1O procure miscar-
riae: Baogptat™™:  Punisment.] Bwery
woman who solicits of any person any med” -
cire, drnug, or substance whatever, and takes
the same, or who submits to any geeration,
or o the use of any means — , with
inat thereby to procure r . image, ex-
ot as provided In the T gpeutic Abor-
tn Act, Chapter 11 (commencing with
Section Z380) of Division 2) of the Health

means whatever, to procure a miscarriage,
exogt as provided in the Therapeutic Abor-
o Act, Chapter 11 (commencing with
Section 25950) of Division 20 of the Health
and Safety Code, 5 punisheble by imprison-
ment in the county jail not longer than one
year or in the state prism, or by fire of not
more then e thousand dollars (S5.000).
Such offase must be proved by tre testi-
mony of two witnesses, or of one witness
ciraurstances. [1957 ch

Safety & puni o and corrdorating
ot tho e p?igmn.'sz%;ze; T 27 é?%g&; 197 ch 321? ;1076 ch 119
&; 196 ch 1130 8§18, goerative July 1, 169, querative .

o] Gl 3 el Lo S, 6, kel Law ] 23, 237
2B, 283, 257, 235, 3. Witlkin Qinespp B, B, 5D, 55, 55.
CHAPTER 4
Chilld Abduction

[The heading of Chapter 4. comitling of §5 27)1—21% w»i amended to read

§278. Definition and paralty: Retumn of chilld.

above by Stali 1976 clt 1399

{

§273.5. Detention or concealment of child in violation of custody decree.

§290.
proceeding.-

§278. [Definition and parelty; Retum of
cild]] @ Bvery person, not having a righ:
of astody, who maliciosly tdes, ettices
anay, detains or conceals any minor child
with intent © detain or conceal such child
from a parait, or guardian, or other person
having the lawful charge of such cild ssll
be punished by iImprisoment in the state
prison for two, three or four years, a fire of
not more Ilan ten thousand dollars (SO~
00), or both, or imprisonment in a couty
Jail forn period of not more than one year, a
fire of not more than one thousand dollars
(51,010, or both.

® A dild who has been detairned or
concealed in violation of suddivision@) gl
be retumed t© the person having lawful
charge of the child. Any expenses incurred
in retuming the child dall be reinbursed as
provided in Section 4605 of the Cimil Code.
Such osts dall be assessad apinst any
deferdant convicted of a violation of this
sction. [1976 ch 139 §8§ 10, 105, gperative
duly 1, 1977]

§2B85. [Detention or concealment of
child n violation of custody dearee] @

WiHully causing or permitting removal or concealment of child pursuant to adoption

Bvery person who in violation of a custody
decree taes, retairs after the exiration of a
visitatian periad, or conceals the child from
his lepl asstodian, and every person who
hes custody of a chilld pursuant to an order,
Judgrent or decree of any court which
graits another person rights to custody or
visitatin of such child, and who detairns or
oonceals such child with the intet © de-
prive the other person of such rigt to
custody or visitatin gall be punished by
imprisomment in the state prison for a period
of not more than one year and one day or
by imprisoment in a county jil for a
periad of ot more than one year, a lire of
not more then one thousand dollars @l,-
000), or hoth.

® A dild who hes been detained or
concealed In violation d subdivision @) gell
be retumed t© the person having lawful
charge of the child. Any expenses incurred
in retumirg the chilld dall be reimbursed as
provided in Section 4605 of the Civil Code.
Such asts dull be assessad against any
defendant convicted of a violation of this
scion. [1976 ch 1399 § 11]



APPENDIX B

OREGON



OREGON LEGISLATIVE ASSEMBLY-i979 Regular Session

House Bill 2538

Sponsored by Representative R1CHARDS

SUMMARY

The following summary is not prepared by the sponsors of the measure and is not a part of the
body thereof subject to consideration by the Legislative Assembly. It is an editor's brief
statement of the essential features cf the measure as introduced.

il C(IZreates a disputable presurmption that Joint custody is in the best interests and welfare of the
child

NOTE: Matter in bold face in an amended section is new; matter Utallcardha:kttd\ is existing law to be omitted;
complete new sections begin with SECTION.



HB 2538 2

ABILL FOR AN ACT
Relating to domestic relations; amending ORS 107.137.
Be It. Enacted by the People of the State of Oregon:

Section 1. ORS 107.137 is amended to read;

107.137. (1) In determining custody of a minor child pursuant to ORS 107.105 or 107.135, the
court shall give primary consideration to the best interests and welfare of the child. In determining
the best interests and welfare of the child, the court may consider the following relevant factors;

(a) The emotional ties between the child and other family members;

(b) The interest of the parties in and attitude toward the child; and

(c) The desirability of continuing an existing relationship.

(2) The best interests and welfare of the child in a custody matter shall not be determined hy-
isolating any one of the relevant factors referred to in subsection (!) of this section, or any other
relevant factor, and relying on it to the exclusion of other factors.

(3) No preference in custody shall be given to the mother over the father for the sole reason that
she is the mother.

(4) It isa disputable presumption that joint custody is in the best interests and welfare of the child.

[0\ (5) In deter- ining custody of a minor child pursuant to ORS 107.105 or 107.135, the court
shall consider the conduct, marital status, income, social environment or life style of either party
only if it is shown that any of these factors are causing or may cause emotional or physical damage
to the child.
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Orecicxv\
1013

VEI; N rigtts of the parent or parents not = «407.100 %1953c553§'1953c ;
i such dhilldren. 1961 c.540 81; 1965 ¢.608 &: 1969 gJ198
having austody of such dhi 3; 1960 .01 ; repealiclby. 1971 0,280 23)
© For the restraint of a party from |nany-*_* * T
manner nolesting or interfering with the 107106 Prtmsmns —of decree. (D
other or the minor chilldran. = V\henever the court grants a decree of annul-

*

@ That Fminor cildren resice in the
family home and the court aorsiders tneces-
sary.for their best™interest to do <o, the court
may require erther party to move out™of the
home for such periad of- time and under such
condirtions as the courtmay determiine,”wheth-
er the home s rated, owned or belng ur—

d%jby Ef HI&E 1 &ii T 7’
fr.(€). .Resbainirg and enjoining. enherpartj -
or both franlenownbering-origo’g;or.aii>,”
of «tteiyrperty, Teal or,parsoal, exogpt,as
ordered by jttacart—,; S*
=i« Fdrthc™rixporary. use, possession and
aontrol "oftre reed aripersoral ) ofthe
partdesbrertherbf-themand-the payment of
instalment liesand enanbrances™thereon. "1
r* @ That gven ;ifno hunor2J<Mdreneside
inthe family hore; , the courtmayVequire one
party to.moyeput of the home forsuch periad
of time, and under such coditios as the court
determines, 7whether“the home Zis™rented,
owned or being purchased by*"oné party or both
parties”ifAtet. party assaultsbr . “thresta s
assault._thej™ ™ :;"™; 7

“xwQ)In;case default is ihede In-the payr-idtl shal | make -and .sstforth:

of any moneys falling-due"uder-the terms o,
an order—pending=uit, any such;delinquent,
amount, sall be jeterad ,andldodketed as-a
Judgrent, and execution may-issue theren™to
enforce paymentthereof in“the” same manner
and with- like; effecths upon a™firal;deaee.7
Thie remedy provided in this subsaction dall
Qe > fleemed eunulative ¢ an_gmtpglusl\e /
-cr@ ~Tre court srall not recuire mmder—
taking. incase of; the Issuance, of .an order

uncer, paragrech. (), (0){8) ©.o@) of sb-,
sactlm(l)nfthlm:um >, V " A, |;

[ g (4) Inamltﬁjramlment or disdlutian.
of marriage or"foresgoaratian, wherein the
partiesare or the respondentt B
found liy the court to be in default, the court
may, whenitte® cause s otherwise ready for
hearing on the nerits, Ifsupportor asstody of
minor chilldren isnot inolved, in lieuof sud
hearing, Center 7a decreemof annulment or
dissolution or far. separationibased upon an
affichvit' "oft-tre petiticer, setting-forth''a
prima fecie e, and coveriing such additioel
matters as the courtma ire—
19m_c280§$2—ﬂw3(:502 c.26 51; 1977 c.847
71977 G 8B§IQ] -V

19

ment ar.~dissoluticn of-marriage or of separa-
tm, ithas poner . further todecreeas.follors: .
@ For the future care and custody 6f the
minor children of the marriage by<*@e;£22Ay"
or jointdy and ior tre~visitatianiigts of the
parent or parents not having austody of such
cildrenas llmay deem justand \L}qa' ”1’3

°C!|@5 For-he' lfgcovery ‘fron 'the .[:Erly;,no{
adaistxay”

allenEdthecare bFEEM*MdreiiT

gross or in -irstoheto”;c.ar. 16f1;’as|mayjbe.
Justand proper, for.such party/eirther partyor
both Joantribirertoaditre.ayqort;
ad, velfare, of suchi cluldren/The

a any. time jequiretah aa»imting-fror7the
ausstodian of tre_(ruldren withireferare;fo tte
use.ofthe money arardd;..:

2 © For the " gyt ofa party; Iv/grossér,”
in-irstalents, or both7such amountd‘.rron%

ThecourtV.may >gpprove,gratifyfarid tecree;
ypluntary, <prgerty . ;, settlement jagreements
providing for ,<sntribution; to ﬁeanoltbﬁa)!
- IE reqested'by.~ataparty, = tegout>
—choee-tte:
findings of -fact ,uoonWWhiA_jits anari . j.do-
denial of support was tesed. In-making such-

-A -Tredurationof. themarriage; v~/
:®)-Treages of the [artiess™!

% CD)m.Theu-" -work™en<» _ancf.emg
capacrhes el ‘

LN ST R E K

-, () -The provisians of the decree relating to

custody of the minor children of the parties; V. .=
OG)Ahe " haalth™;"and
aodirtias of the chilldren of the arties; -ar
ertherof them; [RY g o] A i)
13 ‘(H) The need for maintenu-" .ce. “rctraining
or education to;ereble™te” spouse td"become
enployable at suiteble work or to engble the
spouse topursue career dojectives; and -
Such™bther matters as the court” sall

deemr e 1 e vant

;»--@ For te. celivery to ae, party of suh,
party”s [persoal property in the possession or/
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any such order or orders penderte
like judgrent for such=amount of
© For the divisiaror othw diction money as the court firds.W  reasonsbly

mmmM i



DISSOLUTION, ANNULMENT ; SEPARATION; CONCILIATION

the first instance and retain jurisdicion In
ity trerefor.
gz 71 €.290 §13; 1973 c.52 8B; 1975 c.72 81; 1975 .73
11977 ¢. 206 §; 1977 ¢.847 &2 1977 878 £4]

107.108 Support or maintenance for
chilld attending school . (D) Inadditiontoany
other authority of the curt, the court may
provice 1. the support or maintenance of a
dildatterdingsdool=.. V.1 =

@ After the commencement of a surt for
annulment .ardissolution pf.a marriage or for
separation from bed*and board and kefare, the
decree therein; v r™ e =< i

© Ina decree of ahnii Iment or dissolution
of a marriage or of separation from“bod and
board; and <&  **"V-— A

© Dining the pendency of an gppeal
taken from all grpart”ofadecree rendered In
pursuance!” of,5°0RS, M () 710065\10] .107.142,
107.260,107.405,107 .425,107 .445 10 107 520,
107.%40,107.610 or thissotion—; V-

@ Anader—/_ providirg, fa=, temporary
Support pursuant o paragraph (©)"of subsec-
tion @) of thissecticnmay e modified at any
time by the court making the"decree gppealed
fran, gall provide that the sugport money be
paid in monthly instalments, and shall fur-
ther providelttet™ it "B to be-in effect anly
during the pendency df-the gopeal . No aq)eal
liesfrom any; suchtarai»

@ If the court;provides for ﬁ\e Support
and maintenance; of,a child attending sdool
pursuant™to this-sectian, 7the:ch; 4. is.aparty
ﬁrmrposes ofrratters—reladed\oﬁatpnn—

(ADAS used 1" this sctian,” ,d ild attend-
ing sdhool’ means a child ofthe partieswo"is
uTarried,- s 18 .years/ofrae™.ar oa’srand
under 21. ofage and sa student e+
larly atteding” sdool,i community (I]la;e
ollar a, innersity, .areqularlybttending a
oourse .of . vocatioalor -tedmnical traini
designed to tithim forgainful enployment._*. /1
[1973¢827,512b1 -~ 1.v*/iV.h of —j

107.110 JAmended b 1965 C.608 9%; 1969 c.179 8L
1969 c.18 1969 c repealed by 1971 c.28)
581 LI IO I | .11’ .-“” LT -

> 1

107. J.’lS*Efﬁact ‘of” (decree effective
date; appeal. () A deaee-of-annullment or
dissolution of = marriage restores” the parties
thereto to the status oflunmarried persos,
wunless a party is married t another persm.
Such decree gl give the court jurigdiction to
anard, to be effective imediately, the relief
provided by OKS 107.105.. The decree dHll
revoke a-will,pursuant to the. provisias of
ORS 112.315, .hut the decree g, not be
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effective In 0 far as it affects the marital
status of the parties untall the expiration of 60
days from the date of the dearee, ar, ifan
aopeal B tden, utal the suit s determined
on geeal, whichever s ter. < _.

@ In == eitter party dies within the
60-day period soecified-in kibsection () of
this ssotin, *the decree sail be considered
have entirely terminated‘the rrarriage rela-
tiaship Imediately before™'such  death,
ml&ssanaqqoeal lspendlng e [ o | of

\%) (a§ The Oourt d“r,Anoeals or Supreme
Court dall rontinue tohave juisdiciian, of
such an gopeal, -.peding at the time of the
death 6F;atitrj " pariyjfihe-"gopeal ™ may e
continued;by the pereoal representative’™of
the deceased party. "The attomey of record on
the "gyel, , for theZdeceased party, "may be
alloned a ressoreble attormey £, ta be paid
from the decedent’s estate. Honever, ™ aosts on
appeal may notbe awarded toerther party—, A

'ti @;The Coulrtrof Apesls™-"a’'1Supreme
Courtsall _have* tte (poner (o determine
firally all matters presented on ;suH gyoeal.”
Before making firal digositian, the Court/of
Appeals orSupreme “jfaurtemay.-ircferYike

ing back toithe trial court -forisuch
additical findings of fectas are required. yw.a
Tliemamage Yelatioriship isterminate
edJin all regects “at _trezpiration’™of/ “tre
60"day penod oecified jin 'subsectiat™ Q); of
this section,"ar;, iFan_nppeal s taken, when
the;quit K determined on gy, “whichever is
later, wtkout™ any
party. Honever, atany time withinThe dXlay
perlodorv\hllean appeal ispending’“ttecirt
st aside™tre decree upon motion of ot
ies; SENF £\ rcdilb i/ id:

0 &1 A decies UecliTS 2 e e did &
dissolhved el gecify tre"dite, on“which tie
decree becanes firally effective o terminate

g ﬂEfTB.I‘I’Ic’:’QBJ’elaI]O"SlIIpOfFELH‘tIeS .

=3 ek

©
taon @) of this ssctaat does not apply when-a
decree declares a-marriagewoid under ORS
107 (IB IV m>x ! »_J
11971 c.280814) =*hi *{io 7 =T T e U*

"' 107 120 I Hepeaied by 1,9710,2&)§281 "o ey
107.125 [1965 ¢.386 3; repealed by 1971¢c.28088) ¥

107.126 Decrees and orders’as lies;
duration. No order or decree L ~ tie future
payment of money Ingross or in instalmnts,
entered under ,ORS 107.095 or 107.105, sl
cotinue t be a lien on raal progerty for a
periad of more than 10 years fram the date of

The 60-cay perlod geecified In smsec
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® In a prooeeding held under subsection
@ of this sscian, =the court may assess
agalrstelﬁa’partya rees:ndaleatu]‘rwfee

for the berefitof the other party.
[1975¢.500 &3] - . .

107.415 Notice of,change of status;of
minor child required; effect of failure™to
ive motce. @ Ifa s ired by a
gdeafeeofaoagr)t maobmtmrw_ |crrglzgt|mssgrt,
as defired In ORS 107.510, tO antribute-to
the syyort, nurture or education of a-minor
chilldwhile the other party
of, the astodial parent sall rotafy the party
contributing such money when the minor
cilld receives-incore fron-" his omn-gainful
enployment; ® or -is- rrarrled—cr"mters-me
militaryservice/% <~ JjP

%)
provide rotice, ‘as required by subssctionin(@) of
this section may be required by."tre roiirtto
emake lesumum’mﬂ”emwtrltutlrgpla'w
any"money paid, as"required by the"decree:
Tlie courtmay enter a judgrent or satisfy all
“dr—partofany accrued judgment to acoarplish
Atrerestitutions, .w 6 js* F oo
[1971c.3W &) ; _p.*',;,u "ycq Wi»

" mg-107.4%) l_c 30 51: repealed by 1971 280 §281"
k- lvEpl y %

<34J 107 .45 —|In\est|ganm— rof parties ;in
domestic: relations suit ,|ronV|ng|\/\eIfare
of children; counsel for _children; Saff.. O
Whenever ,a donestic relatias aut, as defined
INORS 107.510, sfil, orwhenever_.ahabeas
corpus“proceeding.or motion ;to, nodify, an
existing deciee in a donestic relatios urt B
before the"court, tlie court™having jurisdictian
may, In cases inwhich there are mirorcil-
dren- inolved, "cause art, investiigationto be
made; os tolhe-draracter Tanily/yelatios;
pest crmbct eaming ability and firercial
worth of the parties to tliesuit forthe purpose
of protecting the childrens _future Interest.
Tlie court may. defer the .attry of'a. firel
decree ‘tndl, tre court s satishid ,tet” its
decree In such surt will properly protect the
welfare of. auh™ children. The” inestigative
findings shall be offerad us and subject todll
rulesofevi
-"(Z)Thecart,on IISOW%*H‘OUG'\ n’H;i) Iﬂjj)
@
and testify as a witness during this inestiga-
Um and
Appoint cureel for tie (hllckm A
ressorble. fee for nn attomey 0 acpomted
may, , be. charged agpinst either or boLh of the
pgggeséqrasaccstmﬁepueajlrgs il =
--1Q The court having jurisdiction of as:3
e ribed iin Sbsection (@ of this ssction may -

DOMESTIC RELATIONS

hire and fix the salaries of such professiasl
and deial parsorel aslare necessary ©
carry out the purposes of this ssctian. The
salariesof the professiaal and derical assist
ants gl be paid in the same manner as the
salaries of county officars are Taid.
[1971 c.280 83; 1973 ¢.502 §11]

*107.430 [Formerly 107.180; 1963 ¢.223 51; repealed
by 1971 C.2088)

WS - et

107431 Modification;otportion of

has custody there-  decree regarding visitationof minor childp

=pnjcedine. "At any :time-after: a, decree of
annullment or dissolution of a.marriage or a
Sseparation isgranted, the courtmay, setasidce,

alter or modify somiicli of the\decree relating
1o visitation of a minor dhild as It"dears™just

Any ;astadial™ parentd,who “thes™ nathd proper a~.may teminate or nodify; tat™,

part of-the artkr, or decree™requiring payment
of money far the support of the miror, ,child
withwhom visitation isbeing denied after:

9 @ Motion 1o set ssich, alter ormodify, i
made by the parernt having visitation ngits;

@ Service of notace on the parent or other
person, having, astoiyurf the minor child B
made in the manner provided by jaw <for
F syvieofasumons; and  , |

@A A showing ﬁ’atﬂleparentoromer 1

person having austody of the chilld or a person
acting in that parent or other persons kelialf
<5, interfaed, with or denied without good
cause the earcise o the parents vnsrtatlm

ngts." Aok 1>
[1977 c.878 841:
107,435 [1971.c.285 819, repealedby ,1973?”5)2 g8,

1%%107.440 1063 c.434 514; ].'IGSE 386*91; napealed by
’ C'o,- : x£cr jVi-j &

*wl07 445~ Attormeylfess”™ In""oartain do—
mestic relations proceedings. In any pro-
oceeding brought under ORS 108.110 and
18.120," and in any contempt proceeding
brought to compel conpliance with any orders
authorizedby ORS 107.056, or with the decree
inany aurt“oannul or dissolve a marriage or
for sgparation tie court may "make an order

Cite elﬂfrparw o the St O aﬂ%&svardmg 10 a party "alsum of money deter—

mined to"bo(reasoneble as nn attormey fee
therein. Hie order "ddll be entered and dock-
eted as a judgrent, and exeaution may IsSe
thereon In tie same maimer and with like
eﬂ'ectasuponaﬁralcbcree Y ;-

[1971 c.280 §18) . 0" K'm,,-., o

a: 107.450 (1963 c.434 B13; 19650%§2 repealed by
1971 c. X0 - o=
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26.04.210 Title 26 RCW:

upon the payment of a licese feeas foed NRCW 36—
218.010 dall require each gplicant therefor t make
and fik in his office upon blanks 1 be provided by the
county for that purpose, an affidavit showing that they
arc not afflicted with any contagious verereal disesse.
He gall also require an affidavit of some disinterested
credible person showing that reither of said persons Ban
hebittel crimiral, and thet the goplicats are the age of
eighteen years or ower: futea. That if te
consent Inwriiting s aotained of the fatter, mother, or
lecpl guardian of the person for whom the licese B re-
quired, the liogse may be granted in esses where the
female has attained the age of seventeen years or tre
male has attained the age of seventeen years. Such affi-
davit may be subscribed and swom to before any person
authorized to administer oaths. Anyone knowingly
swearing falely 1o any of the statements contained in
the afficavits mentioned in this section dall be deemed
quilty of perjury and punished as provided by tre lans of
the state of Washington. [1979 exs. ¢ 128 § 2; 1973 Ist
exs.c 14 §; 190 exs.c 17 8 5; 1963 ¢ 230 § 4;
1959 Cc 149 §3; 199 exs. c 16 §3; 199 c 174 § 3;
Code 1881 8§ 2391, 2392; 1867 p 104 § I; 1866 p 83 &8
13, 14; RRS §8451.)

Severability 1973 1st ex.s. ¢ 154: See note following RCW

2.12.030.

Perdlly for vidation of namage requirarants: RCW 2604230,

26.04.220 Retention of licase by person solemiz-
ing Auditor™s record. The person solemizing the
marriage s authorized 1o retain in his possession tre -
oase, hut the county aditor who isses the sane, be-
fore celivering i, dall enter in his marriage record a
memorandum of the names of the parties, 1ho consant of
the parents or guardian, ifany, and the name of the af~
fiat and the substance of the afficvit upon which said
licse Isa|d, and the date of such lica=. [Code 181
§2393; 1866 p 84 § 15; RRS § 8453.]

26.04.230 Pealty for violation of marriage reguire-
ments. Any person knowingly violating any of the provi-
sias of “this act gull, upon cowiction thereof, be
punished by a fire of not more than one thousand dol-
bas, or by Imprisoment in the state penitentiary for a
periad of not more than three years, or by both such fire
and imprisomment. [1909 exs. ¢ 16 8 4; 1909 c 174 § 4;
Code 1831 § 2394; 1866 p 84 8§ 16; RRS § 8452.]

*Reviser's note: *ihis net" is codified as RCW 26.04.030, 26.04.040,
26.04.210, and 26.04.230.

26.04.240 Peralty fur unlawful solemization-
Code 1831. Any person who sall undertake 1o join oth-
ers n marriage knowing thet lie i not lavfully author-
izd so © b, or any person authorized t solemize
marriage, who gall Join persons in marriage cotrary o
the provisians of “this depter, dall, upon coviction
thereof, be punished by a fire of not more then fne
hundred, nor less then one hundred dbllars. (Code 1881
§ 23%5; 1866 p 84 § 17; RRS §844. FORMER PART
OF SECTION: 1909 c 249 § 419; RRS § 267! now
odifiedas RCW 26.04.250.]

[Title 26 RCW— p 4
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*Reviser's nole: "this chapter' (chapter 182, Code 1881) is codified (A
as RCW 26.04.010, 26.04.050 through 26.04.140 and 26.04.220
through 26,04.240. Code 1881 8§ 2391 and 2392, being part of chap-
ter 182, Code 1881, appear to be superseded by 1909 ex.s. ¢ 16 § 3
(RCW 26.04.210) which is subject to the penalties of RCW 26.04.230.

26.04.250 Pealty for unlawvful solemization :
1909 ¢ 249. BEvery person who gall solemiizc a mar- @
riage when cither party thereto B know.t to him to be
under the age of lapl consent or a marriage to which,
within his knovledge, any legal impediment easts, sl
be quilty of a gross misdemeanor. [1979 exs. ¢ 128 § 3;
1909 c 249 § 419; RRS 8§ 2671. Formerly .RCW 26.04-
20, ]

Runidtret of goss mistameanar wen mt fixed by statute: RCW

elecdezel

DISSOLUTION OF MARRIAGE-
SEPARATION

Sections
26.09.010

26.09.020

26.09.030

26.09.040

26.09.050

26.09.060

26.09.070

26.09.080

26.09.090

26.09.100

26.09.110

26.09.120

26.09.130

26.09.140
26.09.150

26.09.160

26.09.170

26.09.180

26.09.190
26.09.200

26.09.210

26.09.220

~NJCewioiTfor dissolution of mdrriage

Chapter 26.09 I
X uray
DECLARATIONS CONCERNING
VALIDITY OF MARRIAGE

Civil practice to govern
ings------ Decrees.

Petition in proceeding for dissolution of marriage, legal
separation, or for a declaration concerning validity of
marriage Contents Parties. ;

Designation of proceed-

Court proceed-

ings. findings Transfe” to family court Legal
separation in lieu of dissolution.

Petition to have marriage declared invalid or judicial
determination of validity Procedure Find-
ings------ Grounds---—----Legitimacy of children.

Provisioi s for child support, custody and visitation-—---—-
Maintenance Disposition of properly and
liabilities.

Temporary maintenance or child support Tempor-
ary restraining order Preliminary injunction.

Separation contracts.

Disoosition of property and liabilities Factors.

Maintenance orders for either spouse Factors.

Child support Apportionment of expense.

Minor or dependent child Court appointed attorney

to represent-------- Payt icnt of costs, fees, and
disbursements.

Support or maintenance payments------—- To whon
paid------ Arrearages.

Support or maintenance payments------- Order to make

assignment of periodic earnings or trust income-------
Duty of payor to withhold and transmit.

Payment of costs, attorney's fees, etc.

Decree of dissolution of marriage, legal separation, or
declaration of invalidity Finality Appeal-------
Conversion of decree of legal separation lo decree of
dissolution------- Name of wife.

Failure comply with decree or temporary injunc-
tion------ Obligation to make support or maintenance
payments or permit visitation not suspended-------
Motion.

Modification of decree for maintenance or support,
property disposition Termination of maintenance

obligation and child support Gtuunds.

Child custody proceeding Commencement No-
tice Intervention.

Child custody-------- Relevant factors in awarding custody.

Child custody-------- Temporary custody order-------Vaca-
tion of order.

Child cuslooy-----—- Interview with child by court—-—
Advice of professional personnel.

Child custody--—---—-- Investigation and report.

<1981 Erf.)



Dissolution of Marriage

26.09.230 Child custody------- Priority status of proceedings-----——-
Hearing Record Expenses of witnesses.

26.09.240 Child custody------- Visitation rights.

26.09.250 Child custody------- Powers and duties of custodian--------
Supervision by appropriate agency when necessary.

26.09.260 Child custody decree Modification.

26.09.270 Child custody Temporary custody order or modifi-
cation of custody decree Affidavits required.

26.09.280 Child custody or support actions or proceedings-------
Venue.

26.09.290 Final decree of divorce nunc pro tunc.

26.09.300 Restraining orders Notice Refusal to com-
ply Penally (VIMKf.

26.09.900 Construction Pending divorce actions.

26.09.901 Conversion of pending action to dissolution proceeding.

26.09.902 RCW 26.09.900 and 26.09.901 deemed in effect on July
16. 1973.

26.09.905 Construction of chapter with uniform child custody ju-

risdiction act (chapter 26.27 RCW).
Living in marita relationship within state subrits person to staleju—
risdiction &sto proceedings uncer this dgpter: RCW 428157
Poess Donrestic rdatios adtions: Rules of court: CR 41

26.09.010 Gl prectice to govern Designation of
proceedings Decrees. (D) Except as otherwise gpecif-
ically provided herein, the prectice in aMil action d=ll
govermn all proceedings under this dgpter, except that
trial by jury sdispensed with.

@ A proceeding for disolution of marriage, lapl
Sgparation or a declaration conceming the \alidity of a
marriage dall be entitled "In re the marriage of
________ and - - - - - *Such proceeding may be
fild In the syperior court of the county where the peti-
torer residss.

® In cases where there has been no prior proceeding
in this state inolvirg the marital status of the parties or
custody or support doligatios, a segparate custidy or
support proceeding gell be ettitled “'In re the (austody)
G of......... "

@ The itz pleading in all proceedings for disolu-
tion of marriage under this chapter shall be denominated
a petatian. A respasive pleading sall be denominated a
response. Other pleadings, and dll pleadings in other
matters under this chapter el be denominated as pro-
vided in tre aul rules for superior court.

G In this dgpoter, "'dearee’ includes "judgrent’”.

®) A decree of dissolutian, of legal separation, or a
declaration conceming the \alidity of a marriage dull
not be awarded 1 one of tre parties, but dall provide
that it affects the statis previasly existing between the
parties in the manner decreed. [1975c 32 § 1; 1973 I«
exs, c 157 § L]

26.00.020 Petition N proceeding for dissoludon of
marriage, legal separation, or for a declaration concem-
ing \alidity of marriage Cortternts Paties. (O A
petition in a proceeding for dissolution of marriage, lapl
Separation, or for a declaration conceming the \alidity
of a marriage, sl allege the folloving:

@ The st known residence of each party;

®) The da"c and place of tre marriage;

© Iftre partiies arc separated the date on which the
Sgparation - -aurdd;

(1981 Ed)

26.09.040

(@ The names, ages, and addresses of any child de-
pendent upon cither or both spouses and whether the
wife B pregnant;

®© Any arrangements as to the custody, visitation and
support ol the chilldren and the maiintenance of a goouse;

(0 A statement specifying whether there s commu -
nity or separate property owned by the parties to be dis-
posed of;

© The reliefsought.

(@ Either or both partiies to the marriage may initiate
the prooeading. [1973 2nd exs. ¢ 23 § 1; 1973 Istexs. C
157 § 2]

26.09.030 Petition for dissolution of marriage———
Court proceedings, findings Transfer t family>
ocourt— MLegal separation in lieu of dissolutdion. When a
party who sa residet of this statepr a member
of the armed foross and B stationsd” in this state, peti-
tias for a disoludan, of marriage, and allegss that the
marriage B inetrievsbly broken and when ninety days
have elgosed sine the petition was filed and from the
date when service of summons was made upon the re-
spondent or the first publication of summons was made,
the court gl proceed as follons:

@ If the other party joirs in the petition or docs not
deny that the marriage E inretrieebly broken, the court
gl enter a decree of dissolutdon.

@ If tre other pYty-alleges that the peatioer was
induced to fik tre peition by fraud, or c/acion, the
ocourt sell make a finding as o trat allegation ad, if it
0 fircs el dismiss the petition.

@ [ the other party denies that the marriage E ine-
trievcbly broken the court sell consider adl releatt
factars, including the circunstances that gave rise o the
filig of the petition and the progpects Tor recociliation
and dell:

@ Make a finding thet the marriage s inetriesbly
broken and enter a decree of dissolution of the marriage;
or

G At the reguest of ertter party or on its own no™-
tm, trasfer the cause 1o the family court, refer them t©o*
another counseling service of treir doice, and regest a
report back from the counseling service within sixty
days, or continue the matter for not more than sixty
days for hearirg. If the cause B retumed from the fam-
ily court or at the adjourned hearing, the court gull:

@ Find that the parties have agreed 1o recociliation
and disniss the petitian; ot

@) Find thet the parties have not been recaciled,
and that cither party continues to allege trat the mar-
riage E inetriesbly broken. When such fects are foud,
the court dull enter a decree of dissolution of the
marriage-

@ If tte petatioer requests the court 1o decree lecpl
sgparation in lieu of dissolution, the court gl enter the
decree In et form wnless tre other party dojects and
petitias far a decree of dissolution or declaration of iIn-
\alidity. [1973 Istexs. ¢ 157 § 3)

26.00.040 Petition © have marriage declared inalid
or julicial determination of \alidity Procedure—-—

(Title 26 RCW— p 5)



26.09.010 Title 26 RCW:

Findings Grounds Legitimacy of children. (1)
Whi le both parties to an alleged marriage arc Inmag* ad
at lesst one party B resicat in this state or a member of
the armed service and stationed in tre state, a petition
have the marriage declared inalid may be sought by

(@ Either or both parties, or the guardian of an in-
competent soouse, for any cause goecified in subsaction
@ of this sectian; or

() Eitrer or both parties, the lecpl spouse, or a “hiid
of eitter party when it s alleged thaet the marriage B
bigamous.

(@ If the \alidity of a marriage i denied or ques-
tioned at any tine, efther or both parties to the marriage
may petition the court for a judicial determination of tre
\alidity of such marriage.-

(A In a proceeding to declare the inalidity of a mar-
riae, the court dall proceed in the manner and gall
have the jurigdiction, including the authority to provide
for maintenance, as"ody, visitatian, sypport, and diMi-
sion of the property of the parties, provided by this
depter.

(@ After hearing the evidence conceming the \alidity
of a marriage, ifboth parties to the alleged marriage arc
sl Invrg, tre court:

@ [If it finks the marriage to be \alid, dall eter a
decree of alidity;

G Fitfinks e

(1) The marriage should not have been contracted be-
cause of age of one or both of the parties, ladk of re-
quired parertal or court goproval, a prior” udissolved
marriage of one or both of the parties, reasons of con-
saguinity, or because a party laded capecity to consent
1o the marriage, cither because of mertal incapecity or
because of tre Influence of aladhol or other Incapecitat—
ing substances, or because a party was induced to enter
into the marriage by foree or duress, or by fraud involv-
ing the essstaals of marriage, and that the parties have
not ratified treir marriage by oluntarily cohabiting af-
ter attaining the age of consant, or after attaining ca—
pecity O cosent, or after osssation or the force or
duress or d-"sowery of the frad, dall declare the mar-
riage inal.d as of the date It was purportedly
ocotracted;

@) The marriage should not have been contracted
because of any reason other than those above, gall upon
motion or a party, order any action which may be ap-
propriate to complete or to correct the record and enter
a decree declaring such marriage 1o be valid for al pur-
poses from the date upon which it was purportedly
ocortracted;

© If it finks that a marriage contracted in a juris-
diction other than this state, was wid or woidable under
the law of the place where the marriage was contracted
and in the absence of proof that such marriage was sub-
sequently validated by the lans of the place' 'of contract
or of a subsequertt danicile of the parties, dall declare
the marriage inalid as of tre date of the marriage

® Any dild of tre parties bom or conceived during

the existence of a marriage of record B legitinate and

(Title 20 RCW— p 6]

Domestic Relatias

remains legitimate notwithstanding the entry of a decla-
raipn of inalidity of the marriage. [19/5 ¢ 32 § 2; 1973
Istexs. c 157 §4]

26.09.05A~Provisions for doild~supportr austody-"and*
visitatiaot— Maintenance Disposition of property
and lbilities. In entering a decree of dissolution of
marriage, lecpl sgparation, or declaration of inalidity,
the court gell aonsider, approve, or make provision far
child custody and visitation, the support of any chilld of
the marriage entitled to support, the maintenance of ei-
ther spouse, ad” the digoosition of property and il
ties of the parties. [1973 Istexs. ¢ 157 § 5]

26.09.060 Temporary maintenance or child sup-
port Temporary, restraining order Preliminary
injuctan. (O In a proceeding far-

@ Disolution of marriage, lepl sgparation, or a
declaration of inelidity; or

() Digposilion of property or lihilities, maintenance,
or support folloming dissolution of the marriage by a
oourt which lacked personal jurigdiction over the absent
spouse; cither party maj move for temporary mainte-
nance or for temporary support of children entitled ©
suyport. The motion gall ¥ accompanied by an affice-
uvit scttmgJonh the factal besis for the motion and the
amounts requested. /

(@ As a part of a motion for temporary maintenance
or support or by independent motion accompanied by
affichat, cither party may request the court o isse a
temporary restraining order or preliminary injuction,
providing relief proper in the ciraustances, and re-
straining or unjoining any person from:

@ Transferring, removing, encumbering, concealing,
or in any way disposing of any property except in te
uwsal course of business or far the recessities of ik,
ad, ifso restrained or enjoined, requiring him to rotafy
the moving party of any proposed extreordinary expend-
itures made after the order s IsseEd;

® Molcsling or disturbing the peace of the other
party or of any child;

(© Entering the family home or the home of the other
party upon a showing of the necessity therefor;

(@ Removing a ciild fron tre juisdicdon of te
aourt.

) The court may isse a temporary restrainirg order
without requiring rotice to the other party only if it
fircs on the besis of the moving affidavit or other evi-
dence that irreparsble injury could result ifan order B
not issued undl the time for responding has ellapsad.

@ The court may isse a temporary restraining order
or preliminary injuction and an order for temporary
maintenance or support iIn such amounts and on such
tems as arc just and proper in the cirounstances.

G A temporary orter, temporary restrainirg order,
or preliminary injunction:

@ Docs ot prejudice tre rigtts of a party or any
cild which arc to be adjudicated at subsequent hearings
in the prooeeding;

G May be revoked or modified;
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Dissolution of Marriage

26.09.090

© Terminates when the firal decree B entered or provisin 0 tre cotrary, terms providing for mainte-

when the petiin for dissoluion, lecpl separation, or
dec_aration of inalidity B disnissed. [1975 ¢ 32 § 3
1973 Istexs. ¢ 157 861

%

26.09.0/0 Separation antrects. (D) The parties toa
marriage, inorder 1o promote the amicable settlerent of
disputes attendant upon their separation or upon the fil-
irg of a pstation for disolution of treir marriage, a de-
cree of lgpl sgparation, or declaration of inalidity of
trelr marriage, may enter into a written ssparation con-
tract providing for the maintenance of erther of them,
the digoosition of any property owned by both or ertrer
of them, the austody, support, and visitation of treir
children and for the relesse of each other from al doli-
gation except that expressed in the aotract

@ I the parties 1o such contract elect to Ine separate
and gpart without any ocourt decree, they may record
such contract and cause notice thereof 1o be published in
a laxl newspaper of the county wherein the parties re-
sided prior to tteir sgparation. Recording such cotract
and publishing notice of the making thereof dull costi-
tute notice to all persons of such separation and of the
facts contained In the recorded document.

@ IFeitter or both of the parties t© a sgparation
coract dall at the time of the execution thereof, or at
a subsequent tine, petiion the court for dissolution of
teir marriage, for a decree of lecpl sgparation, or for a
declaration of inalidity of tteir marriage, the aontrect,
exogpt for those terms providing for the austody, sup-
port, and visitation of chilldren, dall be binding upon te
oourt inless it firds, after considering the economic dir-
cunstances of the parties and any other releatt evi-
dence produced ty the parties on tteir own motion or on
request of the -"aut, that the separation contract was
ufair at the time of iits excoution.

@ If tre court In an action for dissolutdan of mar-
riae, legal separation, or declaration of inalidity firds
that the separation cotract was ufalr at the time of its
eeoution, itmay make orders for the maintenance of
eitrer party, the digoosition of their property and the
discharge of treir doligatios.

®) Unlcis the sgparation contract provides © the
artrary, the a®-ement dall be st forth in tre decree
of dissolution, legal separation, or declaration of inalid-
ity. or filed in the action or made an ehibit and Incor-
porated by reference, exoept thaet n all casss the tems
for asstody, support, and visitation gl be st out in tte
decree, and the parties dall be ordered to comply with
its tems.

®) Terms of the cotract set forth or incorporated by
reference in the decree may be enforced by dll remedies
aailable for the enforcement of a judgrent, including
cotept, and arc enforoegble as contract ters.

() When the sgparation cotract so provices, the de-
cree may expressly preclude or Iimit modification of any
provision for maintenance set forth in the decree. Terms
of a sgparation contract pertaining to asstody, sypoort,
and visitation of children and, in the absence of express

(1931 Ed.)

nance st forth or incorporated by reference in the de-
cree arc automatically modified by modification of the
deoree.

® If at any time the parties to the segparation con-
tract by mutual agreement elect © teminate the sepa-
ration contract they may do so without formality unlless
the aotract was recorded as in subsection (2) o inis
sctian, in which case a statement should be filed termi-
nating the ontract. [1973 Istexs. c 157 § 7]

26.09.0830 Diguosition of property and lichilities———
Fectors. In a proceeding for dissolution of tre marriage,
lecal sgparation, declaration of inalidity, or in a pro-
ceeding for digoosition of property folloving dissolution
of the marriage by a court whidh ladked persona! juris-
diction over tre absent spouse or laded jurisdiction t©
dispose of tre property, the court gall, without regard
t marital misconduct, make such digosition of the
property and the lisbilitiesof the parties, citter commu—
nity or sgparate, as dall appear just and equitable after
considering dll relevant fectors including, but not limited
o

(@ The nature and extent of the community property;

(@ The nature and extent of the separate property;

() The duratipmofxhe marriage; and J

(@ The economic circunstances of pfi spouse at the
time the division of property B to become effective, In-
cluding the desirability of awarding the family home or
the rigit to Ine therein for reasoeble perios |j a
spouse having custody of any chilldren. [1973 Ist exs. ¢
157 8.)

26.09.090 Maintenance orders for either spouse——
Fectors. (D In a proceeding far dissolution of marriage,
lecpl sparation, declaration of inalidity, or in a pro-
ceeding for maintenance folloming dissolution of the
marriage by a court which ladked personal jurisdiction
ower the absent spouse, the court may grant a mainte-
nance order far citter soouse. The maintenance order
gall be in such amounts and for such periods of tine as
the court deems just, without regard to marital miscon-
duct, after considering al releatt factors including but
not limited 1o

@ The firacial resources of the party seeking main-
terenee, including segparate or community property ap-
portioed t© him, and his aility "0 meet his needs
independently, including the extentt ,0 which a provision
for support of a child livirg with the party includes a
sum for that party as astodian;

() The time necessary to acouire sufficiat education
or training 1 eneble tre party seeking maintenance to
fird employment gopropriate to his ddll, interests, style
of life, and other attendant cirounstances;

© The standard of livirg established during the
marriege;

(@ The duration of the marriage;

© The ap, pysical and emotional codition, and fi-

rencial doligatias of the spouse seeking mairtenance;
and

miczsnew—pi



26.09.090 Title 26 RCW:

(0 The avillity of the spouse from whom maintenance
B sought t meet his needs and firacial doligatios
while meeting those of the spouse seeking mairntenance.
[1973 kstexs. c 157 §9)

26.09.100 Child support Apportionment of ex-
panse. In a proceeding for dissolution of marriage, lecpl
Separation, declaration %% infmiuily, maintenance, or
child sugport, after considering dl releatt fectors but
wirthout regard to marital misconduct, the court may or-
der crther or both parerts owing a duty of support to any
child of the marriage dependent upon cither or both
spouses 1o pay an amount reasoneble or necessary for his
sygort. [1973 Istexs. c 157 § 10]

26.09.110 Minor or dependent dild Court ap-
pointad attomey 1O represent Payment of asts, fess,
and dishursements. The court may appoint an attomey o
represent the interests of a minor or dependent child
with respect o his austody, sypport, and visitation. The
oaurt sall eter an order for asts, feess, and dishurse-
ments in favor of the child’s attormey. The order gell be
made against citrer or both parents, exoept thet, ifboth
parlies arc indignt, the axsts, fess, and disbursements
shall be borme by the county. [1973 Istexs. c 157 § 11]

Proosss Dorestic rdations edtios: Rules of aourt: CR 41

26.09.120 Support or mairntenance payments To
whom paid Arrearages. (D) The ocourt may, upon its
own motion or upon motion of erther party, order sup-
port or maintenance payments to be made to:

@ The person entitied to receive the payments; or

@ The department of scial and health services pur-
suant 1o chapters 74.20 and 74.20A 1CW; or

(© The clerk of court as trustee lor remittance 1o the
person entitied to receive the payments.

@ [Fpayments are made to the clerk of court:

@ The clerk dall maintain records listrg the
amount of payments, the dale when payments arc re-
quired to be made, and the names and addresses of the
parties affected by the order; and

() The parties affected by the order dall inform the
clerk of the court of any change of address or of other
ocoditias that may affect the adninistration of the or-
Cbr; and

© The clerk of tre court g, if tre party faiks ©
make required payment, send by first cless el rotice
of the arrearage to the doligor. I payment of the sum
due Bot made to tre clerk of the court within ten days
after sending rotdice, the clerk of tre court el cartafy
the amount due to the prosecuting attorrey. [1973 &
exs. c 157 § 12]

26.09.130 Support or maintenance payments——-—
Order 1o make assignment of periadic eamings or trst
income Duly of payor to withhold and trasmit. The
court may order the person doligated 1o pay support or
maintenance to make an assigment of a part of his
periadic eamings or st income 1o the person or agency
etitld © reeive the payments: AOACE], That tre

Domestic Relations

provisians of RCW 7.33.230 in regard to exenptions in
gamishment proceedings dall apply to such assigt+
ments. The assigment k binding on the enployer, trnus-
tee or other payor of the funds two weeks after service
upon him of rotice that it has been made. The payor
sl withhold from the eamiings or trust income payable
1o the person doligated to support the amount specified
m the assigmment and diclll uwusuiii the payments to tre
person specified in the order. The payor may deduct
from each payment a sum not exceeding one dollar as
reimbursement for asts. An employer dull not dis-
charge or otherwise disciplire an employee ¢s a resukt of
a wage or salary assigment authorized by this sectian!
[1973 istexs. c 157 § 13]

26.00.140 Payment of asts. " attomrey’s fass, etc The'™*
ocaurt from lime 1o time after cosidering the firarcial
resouross of both parties may order a party to pay a *
reasoreble amount for the aost to the other party of5
maintaining or defending any proceeding under this
chapter and for reasoneble attormey™s fess or other pro-
fessiaal fess in comection therewiith, including sums far
lecal serviass rendered and aosts incurred prior o the
commencement of the proceeding or enforcement or
modification prooeedings after entry of judgment.

Upon any gyeal, the gopellate court may, in s dis-
aetdim, order a{arty’to pay for the ast to the other
party of maintaining the gopeal and alformoy™s fess n
addition 1o statutory asts.

The court may order tret the attormey™s fess be paid
directly 1o the attomey who may ernforce the oider in his
name. [1973 lstexs. c 157 § 1]

26.09.150 Decree of disoludon of marriage, lapl
Separation, or declaration of inalidity Firality—-
Appeal Conversion of decree of lecpl segparation O
decree of dissolution Name of wife. A decree of dis-
olutian of marriage, lepl sgparation, or declaration of
inalidity s firal when etterad, sibject o the right of
gpeal. An gopeal which does not dallenge the firding
that the marriage B inetrievably broken or was inalid,
docs ot celay the firality of the dissolution or declara—
tin of inalidity and efther party may remarry pending
such an gpeal -

No eardier than six months after entry of a decree of
lecpl sgparation, on motion of cither party, the court
gall convert the decree of lecpl separation 1o a decree of
dissolution of marriage. The clerk of court dall com-
plete tre cartificate as provided for N RCW 70.58.200
on the form provided by the department of social and
health servicss. Jn or before the tenth day of each
morth, the clerk of the court dall forvaid to the sTalc
rgistrar of vital statistics the cartificate of each decree
of divorae, dissolution of marriage, annulment, or sepa—
rate maintenance granted during the preceding month.

Upon request by a wife whose marriage isdissolvad or
declared inalid, the court el order a former name re-
stored and may, on motion of erther party, for just and
reasoneble cause, order the wife o assume a name other
then thet of the husband. [1973 Istexs. c 157 § 15]



Dissolution of Marriage

26.09.160 —Failure B-comply with dearee, or tempor-"
nry injuction- = Coligation tomake support or maintéa
nance payments, or permit visitation not suspended——-
Motion. Ifa parly faiks to conply with a provision of a
decree or temporary order of injuction, the doligation
of the other party t© make payments for support or
mairntenance or to pemit” isitaticn ot suspended, but
he may move the court 1O grant an gppropriate order.
[1973 1stexs. c 157 § i0.)

26.09.170 Modification of decree for maintenance or
suyport, property digositin Termination of mainte-
nance dbligation and child support Grounds. BExoept
as otherwise provided in subsection (7) of RCW 26.09-

the provisias of any decree respecting mainte-
nance or support may be modified only as ©
instal Inents accruing subsequent to the motion for mod-
ification and only upon a showing of a substatial
change of ciraunstances. The provisias as to property
digoosition may not be revoked or modified, wless tte
ocurt fins the existence of coditios that justify the
reopening of a judgment under the lans of this state.

Unless otherwise agreed in writing or expressly pro-
vided in the decree the doligation to pay future mainte-
nance terminated upon the death of citter party or tre
remarriage of tre party receiving maintenance.

Unless ot jrmise agreed in writing or eressly pro-
vided in the decree, provisias for the support of a cild
are teminated by emancipation of the child or by the
death of the parent doligated to support the child. [1973
Istexs.c 157 § 17]

26.09.180 Child austody proceeding Commence-
ment Notice Inerertion. O A diild custody
proceeding iscommenced in the superior court:

(@ By a parent:

O By filig a peation for dissolutdan of marriage, ke-
cpl separation or declaration of inalidity; or

G) By filirga petition seeking austody of the child in

the county where tre child B permanently residait or
where he s foud; or

() By a person other then a parat, by filirg a petd-
tian seeking custody of the chilld in the county where the
child B permarnently residait or where e s foud, but
only ifthe dhild B ot In tre physical custody of one of
its parents or ifFthe petiticer allagks that reither parat
B a suitsble asstodien.

@ Notice of a dhild custody proceeding dall be
given to the dhild’s parent, guardian and asstodian, who
may appear and be heard and may fik a resposive
pleeding. Tlie court may, upon a showing of good cause,
permit tie internvention of other interested parties. [1973
Istexs. c 157 § 18]

26.09.190 Child custody— “Relevant fectoi. in
avarding astody. The court shall determine custody -
accordance with the best interests of the ciild. The court
sall consider dl relevant fectors including:

26.09.220

(@ The wishes of the child as to his asstodian and as
o visitation privilleses;

@ The interacdoan and interrelatiaship of the dhild
with his parent or parats, his siblirgs, and any other
person who may significantly affect the dhild™s best
interests;

@ The cild’s adjustment to his home, sdwol, and
comunity; and

®) The mental and physical health of al individaels
involved.

The oourt gell not consider conduct of a proposed
guardian that does not affect the velfare of the diild.
[1973 st xs. ¢ 157 § 19]]

26.00.200 Child custody Temporary custody or-
Cer Vacation of oter. A party to a custody pro-

ceeding may move for a temporary custody orter. The
motion must be supported by an afficavit as provided in
RCW 26.00.2/0. The court may award temporary cus-
tody after a hearing, ar, iFthere isno dojection, solely on
the besis of the afficaats.

IF a proceeding for dissolution of marriage, lapl sep-
aration, or declaration of inalidity i disnissed, any
temporary custody order i vacated wnless a parent or
the dhild™s custdian moves that the proceeding continue
as a custody proceeding and the court firds, after a
hearing, thatjiio-"ciraurstanccs of the parents and the
best interests of the child require tj(t a custody decree
be issed.

Ifa custody proceeding commenced in the absence of
a pettion for dissolution of marriage, legal sgparation,
or declaration of inalidity, (Subsection () ofF RCW 26-
-0©.180) B disnissed, any temporary order B vecated.
[1973 Istcxs. c 157 § D]

70.09.210 Child cusstody  Interview with child by
oourt Advice of professiocal persorel. The oourt
may irterviev the child in chambers 10 asoertain te
cdild’s wishes as to his austodian and as to visitation
privileges. The court may permit counsel 1o be presat at
the intervien. The ocourt dall cause a record of the In-
terview 1o be made and to be made part of the record n
the .

The court may seek the adviice of professiaal person-
rel whether or not they are employed on a regular besis
by the curt. The advice given dall be in witing and
dall be made available by the court t© counsel upon re-
qest. Counsel may all for crms-—cxami nation any pro-
fessical persorel cosulted by the cort. (1973 &
oxs.c 157 8§21

26.00.220 Child custody Inestigation and rgort.
() In contested custody proceedings, and i other cus-
tody proceedings ifa parent or the child™s custodian o
regests, the court may order an investigation and report
oconceming custodian arrangements for the child. The
inestigation and report may be made by the staff of the

(@ The wishes of the dhild™s parent or parents as to juenile court or other professicnal social service organi-

his custody and as 1o visitation privilars;

<1981 Ed.)

zation experiencad in counseling chilldren and famillies.

(THIr 16 LCW - p 9]



26.09.220 Title 26 RCW :

@ In preparing his report conceming a child, te in-
vestigator may consult any person who may have infor—
mation about the child and his potertial custodian
arrangements. Upon order of tre court, the investigator
may refer the child to professioal persomr.l for diagno-
a5 The investigator may consult with and dotain infor—
mation from medical, psychiatric, or afher exert
persons who have sened the child in har pest without
dotaining the consent of the parent or the child’s austo-
dian; but the dhild™s consent must be dbtained iFhe hes
reached the age of tvelve, unless the court finds that he
ladks mental cgpecity t© cosent. I the requirements of
subsection Q) of this section are fulfilled, the investiga-
tor"s report may be received in evidence at the hearing.

A The court dall mail the inestigator’s report o
ocounsel and to any party not represented by counsel at
lesst ten days prior to the hearing unless a sorter tine
B ordered by the court for good cause shomn. The inves-
tigator dall make aailable to consel and tT any party
not represented by counsel the inestigator™s filke of un-
derlying data and rgports, complete texts of diagostic
reports made to the inestigator pursuant to the provi-
sias of subsection (2) of this sectian, and the names and
addresses of al persons whom the investigator has con-
sulted. Any party to the proceeding may cll the inesti-
gator and any person whom he has consulted for aross-
examination. A party may not waive his rigit of cross-
examination prior  the hearing. [1973 Ist xs. c 157 §
22]

Authority © nmeke reparts 1o assist courts of ather dates: RCW
2627%11

26.09.230 Child custody Priority status of pro-
ceedings Hearing Record Bxpenses of wit-
neses. Custody proceedings dall receive priority in
being st fot hearing.

Eitrer party may pstition the court to authorize te
payment of necessary trael and other expenses incurred
by any witness whose presence a the hearing the court
deems necessary to determine the best interests of the
child.

The court without a jury dall determine questions of
s/ and faot. IF it finds that a public hearing may be
detrimental to tre dhild™s best interests, the court may
exclude tre public from a custody hearing, but may ad-
mit any person who hes a direct and legitinate interest
in the work of the court.

If the court finds .. necessary 1o protect the dhild™s
velfare that the record of any interview, regport, inesti-
gation, or testimony In a custody proceeding be kept se-
aet, the court may make an gppropriate order scaling
the record. [1973 1stoxs. ¢ 157 § 23)

26.09.240 Child custody Visitation rigts. A*
parent not granted custody of the dhild B etitded t©
reasoreble visitation rigits unless the court firds, after a
hearing, that visitation would endanger the child™s phys-
ial, mertal, or emotional health. The court may order
visitation rigts for any person when visitation may sene
the best interest of the child whrher or not there liss
been any change of ciraurstances.

D 'illf 26 RCW— p 10)

Domestic Relations

Any person may petition the court for visitation rigts
at any time including, but not limited 1o, custody
procesdings.

The court may modify an order granting or denying
visitatin rigits whenever nmodification would sene the
best interests of the dhild but the court el not restrict
a parant’s visitation rigts unless it finds that the visita-
o would endanger tre dhild’s physical, mental, or
emotional health. [1977 exs. c 271 8 1- 1973 Istexs. C
157 8 4]

26.09.250 Child custody Powers and duties of
astodian Suervision by aopropriate agency when
necessary- Bxcept as otherwise agreed by the parties in
writing at the time of the custody decree, the austodian
may determine the child’s upbringing, including his edu-
cation, health care, and religios training, wnless the
ocaurt after hearirng, firds, upon motion by the noncusto-
dial parett, that in the absence of a goecific limitation of
the astodian™s auttority, the chilld™s ghysical, mental, or
enotional health would be endangered.

Fboth parents or all cotestants agree 1o the orter, or
if the court fins that I the absence of the order tte
child’s physical, mental, or emotional health would be
endangered, the court may order an gppropriate agency
which regularly deals with children to exercise continu-
ing sYpervision over the case 1o assure et the astodial
or visitatiin tcoms-ofThe decree arc carried aut. Such
order may be modified by the court at any time upon
petition by cither party. [1973 Istoxs. ¢ 157 § 5]

26.09.260 Chilld custody decree Modification. @
The court dall not modify a prior custody decree wnless
it firds, upon the besis of fects that have arisen since tte
prior decree or that were unknown 1o the court at the
time of the prior dearee, that a change has occurred in
the circunstances of te child or his custodian and that
the modification B necessary 1o sene the best interests
of the dhild. In gpplying these standards the court Sl
retain the austodian established by the prior decree
wnless:

(@ The austodian agrees to the modification;

@) The dhild hes been integrated into the family of
the petiticner wirth the consent of the austodian; or

© The dild’s presant enviromment s detrimental t©
his pghysical, metal, or emotional health and the harm
likely to be caused by a change of environment s out-
weighed by the advantage of a change to the chilld.

@ Kte ourt finks that a motion to modify a prior

custody order hes been brought in bad faith, the court
dall as=s the attormey™s fass and ocourt oosts of the
ausstodian agpinst tre petitiaer. [1973 st oxs. ¢ 157 §
&]

26.00.2/0 (hild custody Temporary custody or-
der or mdification of custody decree Afficvits re-
quired. A party seeking a temporary custody order or
modification of a custody decree sall submit together
with his motion, an afficavit setting forth facts support-
ing the reguested order or modification and sell give
rotice, together with a copy of his afficavit, to other

(19! Ed.)
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parties to the proceedings, who may filke opposing affi-
caits. The court dall deny the motion wnless it firds
that adequate cause far hearing the motion Bestablished
by the afficavits, n which case K dull =t a date for
hearing on an order to show cause why the requested
order or modification should not be granted. [1973 1t
xs.c 157 8§27.)

26.09.280 Chilld custody or suport actios or pro-
oceedings Venue. Hereafter every action or proceed-
ing to change, modify, or enforce any firal orter,
Judgment, or decree heretofore or hereafter entered n
any dissolution or legpl segparation or declaration con-
ceming the \alidity of a marriage, whether under this
chapter or prior lav, in relaion t© the care, astody,
antrol, or support of the minor children of the marriage
may be brought in the county where said minor children
are then residirg, or in the court in which said firel or-
cer, judgment, or decree was entered, or in the county
where the parent or other person who hes the care, cus-
tody, or aorol of the said children B then residinp.
[1975 ¢ 32 § 4; 1973 Istexs. c 157 § B))

26.09.290 Fimal decree of divoroce nunc pro turc.
Whenever cither of the parties I a divorce action i,
under the law, entitled to a firal judgrent, but by mis-
tEe, ngligence, or inedvertence the same has not been
siged, filed, or entered, IF no gppeal hes been taken
fron the interlocutory order or motion for a new trid
made, the aourt, on the motion of cither party thereto or
upon its own motion, may cause a firal judgment to be
siged, dated, fikd, and entered therein granting tre di-
voree as of the date when the same ocould have been
given or maoe by the court ifgoplied far. The court may
cause such firal judgment o be signed, dated, filed, and
entered nunc pro tunc as aforesaid, even though a firel
Judgment my hrr been previasly etered where by
mistake, nagiigencc or inedvertence the same hes ot
been siged, filed, or entered as soon as such firal judg-
ment, the parties to such action dall be deemed to have
been restored to tre status of simgle persas as of the
date affixed to such judgrent, and any marriage of ei-
ther of such parties subsequent to six months after the
granting of the interlooutory order as shown by the min-
utes of the court, and after the firal judgment could
have been entered under the law ifgplied Tar, ell be
valid for dll purposes as of the date affided 1o such firdl
Judgment, upon the filirg thereof. [1973 Istcxs. ¢ 157 §
2)

26.09.300 Restraining orders-  -N\otice Refusal
to comply---Pemalty———- Defense. (1) Any person hav-
ing had actual rotice of the existence of a restraining
order issed by a court of competent jurisdician in an
action for the disolution of a marriage under this cnep-
tor who refusss to comply with the provisias of such
order when reguested by any peace officer of tre state
gl be guilty of a misdemeanor .

Chapter 26.12

or handing to that person a copy cartified 1o be an ac-
curate copy of the origiral on fike by a notary public or
the clerk of the court of the court order which copy may
be ayplied by the court, the camplainant or the com-
plainents attormrey.

® The remedies provided by this section dall ot
apply wless restraining orders subject to this section
gall bear the leged: VIOLATION OF THIS ORDER
WITH ACTUAL NOTICE OF ITS TERMS IS A
CRIMINAL OFFENSE UNDER CHAPTER 26.09
RCW AND IS ALSO SUBJECT TO CIVIL CON-
TEMPT PROCEEDINGS.

@ It Ba defense 1o proseaution under subsection D)
of this section that the court order was issued cortrary
1 law or court rule: AOACED, That no right of action
gull accrue against any peace officer acting upon a
properly aartified copy of a court order lawful on its faoe
if such officer employs otherwise”-ladful means 1o effect
the arest. [1974 exs.c 99 § 1)

26.00.900 Costruction Pending divorcee ectios.
Notwithstanding the repeals of prior laws enurerated in
section 30, chapter 157, Laws of 1973 1st ex. &=s., ac-
tias for divorce which were properly and validly pend-
ing in the syperior courts of this state as of »hc effective
date of such repealer (Quly 15, 1973) gxll be govermed
and may be pursued to conclusion under the provisios
of law gyplicable tigteto-at the time of commencement
of such action amTall decrees and ordets heretofore or
hereafter in al other respects regullarly entered in such
proceedings are declared \alid: That upon
proper cause being shown at any time before firal de-
aee, the court may convert such action to an action far
dissolution of marriage as provided for n RCW 26.09-
Dl [1974 xs.c 158 1)

26.09.901 Conversion of pending action to dissolution
proosading. Any divorce action which was filed prior ©
July 15, 1973 and for which a firal decree has ot been
emtered on February 11, 1974, may, upon order of the
superior court having jurisdiction over such proceeding
for good cause shown, be converted to a dissolutian pro-
ceeding and thereafter be continued under the provisios
of thisdepter. [1974 xs.c 15 §2)

26.09.902
effect on duly 16, 1973. The provisias of RCW 26.09-
90 and 26.00,901 arc remedial and procedural and
gl be construed 1o have been In effect as of July 16,
1973. [1974 exs. c 15 § 3)

26.00.905 Construction of dypler with uniform child
austody jurigdiction act (dhgpter 26.27 RCW) . See RCW
26.27.900.

Chapter 26.12
FAMILY COURT

(@ The roticee requirements of subsection (I) may be  g.qiions

satisfied by the peace officar giving oral or wrtten evi-
dence 1o the person subject to the order by reading from

(/o1 HL)

26.12.010
26.12.020

Jurisdiction conferred on superior court.
Designation of judge Number of sessions.

[Title 26 RCW— p 11)

RCW 26.09.900 and 26.09.901 deemed In
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RESEARCH AGENCY

Pouch Y, Stan Capitol
Juneau, Alaska 99811
(907) 465-2991

February 15, 1982

MEMORANDUM
T0: Representative Mike Beirne
Attn: Jody Sutherland
FROM: Christine Johnson, Research Staff

RE: Joint Custody
Research Request 82-18, Additional Information

Enclosed please find an updated version of the joint custody legislation
now under consideration 1in the State of Washington. We hope this is
of use to you.
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SUBSTITUTE HOUSE Bill HO. 905
i
State of Washington by Committee on Ethics, Law & Justice (originally
I»7th legislature sponsored by Representatives Wang, Ellis,
1982 Regular Session Armstrong, Chwen, Patrick, Tupper, Becker, King (),
Wins ley, >5rov.*n, Berlcc™, Oranlund, Mitchell,
Vander Stoep, Salatino, lewis, Hankins, Johnson, Sherman and Teutsch)

Read first time February 2, 1982,!and passed to Committee on Rules for
second reading.

AN ACT Relating to child custody; amending section 9A.40.050,
chapter 260, Laws! of 1975 1st ex. sess. and RCW
9A.40.050; amending section 19, chapter 157, Laws of 1973
1st ex. sess. and RCW 26.09.190; amending section 20,
chapter 157, Laws of 1973 1st ex. sess. and. RCW
26.09.200; amending section 26, chapter 157, Laws of 1973
Ist ex. sess. and RCW 26.09.260; amending section 28,
chapter 157, Laws oﬁ 1973 1st ex. sess. as amended by
section 4, chapter 32, Laws of 1975 and RCW26.09.280;
amending section 9,Mchapter 50, Laws of 1949 and RCW
26.12.C90; amending section 10, chapter 50, Laws of 1949
and RCW 26.12.100; amending section 12, chapter 50, Laws
of 1949 and. RCW 28112.120; amending section 18, chapter
50, Laws of 1949 and RCW 26.12.180; amending section 19,
chapter 50, Laws ;0f1949 and RCW 26.12.190; amending
section 20, chapter; 50, Laws of 1949 and RCW 26.12.200;
adding new sections tochapter 26.09 RCW; creating a new
section; prescribing penalties; and providing an

effective date -
BE IT ENACTED Bf THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Section 1. The legislature finds that it
is the public policy of this state to enable minor children to
have frequent and continuing contact with both parents when such
contact is appropriate. It is the intent of the legislature to
encourage parents to share the rights and responsibilities of
raising their children >when in the best interests of the
children. It is also tlie Intent of the legislature to recognl e
the Importance of  flexibility in custody arrangements.
Therefore the legislature finds and declares that, in the

-1- SHB 905
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Sec. 1 I_

T

interests of children, it is the pubI!j policy of this state to
recognize joint custody as en alte ive to be considered with

sole custody. ~.t

NEW SECTION. Sec. 2. There-is added to chapter 26.09

RCW a new section to read as followé:

For the purposes of this chapter, "joint custody® means
an order awarding custody of the minor child or children to the
parties in such a way as to continue the sharing of parental
rights and responsibilities and to assure the child or children
of having frequent and continuing contact with the parties. In
its order, the court may award joint custody mith oi* without

shared or alternating residential arrangements.

Sec. 3. .section 19, chapter 157, Laws of 1973 1st ex.
sess. and RCW 26.09.190 are each amended to read follows:

The court shall determine custody in accordnnee with the
best interests of the child. The court shall consider all
relevant factors including:

(1) The wishes of the child"s parent or parents as to
((his)) joint or sole child custody and os to visitation
privileges:

(2 The wishes of the child as to ((his--eusteelian))
custody and as to visitation privileges;

(3) The interaction and interrelationship of the child
((with-his)), the child"s parent or parents, ((his)) the child"s
siblings, and any other person who may significantly affect the
child % best interests;

(4) The child"s adjustment to ((his)) the chi Id"s home,
school, and community; and

(5) The mental and physical health of nil Individuals

involved.
The court shall include written findings of fact as to these
relevant factors in any order in which custody is disputed. At

thu request of either party or on its own motion, the court may
transfer the cause to the family court or refer the parties to
another counseling or mediation service of their choice for
SUB 905 -2-
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\ Sec. 5

amicable settlement of the! issues In :ontroversym The court
shall not consider conduct of aparent, proposed guardian, or
custodian that does not affect thewelfare of the child. The
court shall not prefer a parent, proposed guardian, or custodian
because of the parent®;; piwmsed guardian®s. or custodian3

Render.

NEW SECTION. Sec. 4. There is added to chapter 26.09

RCW a new section to read as follows:

In any temporary or final custody determination, the
parties shall submit to the court a plan for the implementation
of the final custody order. If the partiescannot agreeon a
plan, then each party shall® submit a proposedplan. Theplan
shall Include but not be limited to provisions for:

(1) Residential arrangements for the child;

(2) Financial resources in support of the child;

(©) Frequent and Icontinuing contact with * so parties
when such contact is appropriate;

(4) Subsequent amendments of the plan in .he event o
the relocation of a partyor other mnjor changes affecting the
minor child; and i

(5) Resolution of disputes whichmay arise between the
parties.

NEW  SECTION. Sec. 5. There is added to chapter 26.09
RCW u new section to rend as follows:

(DA final order for joint custody shall Include but
not bo limited to:

(@) Written findings of fact by the court as to the
relevant factors in determining the best interests of the child
under RCW 26.09.190;

(®) Tha implementation plan ordered by the court
Including but not limited to the following:

(i) Residential arrangements for the child;

(11)  Provisions for resources Insupport of the child;

(ill) Provisions for amendments to the implementation
plan adopted by the court; and

-3- SUB 905
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Sec. 5
(iv) Provisions for a mechanism for the resolution of
disputes which may arise between parties. Such mechanism may

include counseling, mediation, or the use of family court3.

¢) The court may include the factors in subsection (1)
of this section in a temporary joint custody order under RCW
26.09.200.

NEW SECTION. Sec. 6. There is added to chapter 26.09
RCW a new section to read as follows:

If the parties have agreed to joint custody and have
agreed to an implementation plan under section 4 of this act,
the court shall order joint custody unless the court determines

it is not in the best interests of the child.

Sec. Section 20, chapter 157, Laws of 1973 1st ex.
sess. and RCW 26.09.200 are each amended to read as follows:

A party to a custody proceeding may move fora temporary
custody order. The motion must bo supported by anaffidavit as
providedin RCW 26.09.270.The court may award temporary
custody after a hearing, or, if there is no objection, solelyon
the basis of the affidavits.

The temporary custody order shall be for joint custody If
the parties have agreed toa temporary plan under section 4 of
this net unless the court determines it is not in the best
interests of the child.

If a proceeding for dissolution of marriage, legal
separation, or declaration of invalidity 1is dismissed, any
temporary custody order is vacated unless a parent or the
child"s custodian moves that the proceeding continue as a
custody proceeding and the court finds, after n hearing, that
the circumstances of the parents and the best interests of the
child require that a custody decree be issued.

If a custody proceeding commenced in the absence of a
petition for dissolution of marriage, legal separation, or
declaration of invalidity, (subsection (1) of RCW 26.09.180) Iis

dismissed, any temporary order is vacated.

SUB 905 -4-
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Sec, 8. Section 261 _chapter 157, Laws of 1973 1st ex.
sess. and RCW 26.09.260 aréleach amended to read as follows:

(11  The court shall not modify a prior custody decree
unless it finds, upon the basis of facts that have arisen since
the prior decree or that were unknown to the court at the time
of the prior decree, “that a change has occurred in the
circumstances of the child or ((his)) the child"s custodian or
joint custodian and that the modification is necessary to serve
the best interests of the-child.

(1)) (@) For = actions in which the res<..entlal
arrangements for the child would be modified, in add!tion to
applying ((these)) the standards in subsection (", of this
section, the court shall retain the custodian established by the
prior decree unless: . ]

(@) The cu3tolian agrees to the modification;

(b) The child has been integrated into the family of the
petitionerwith the consentsof the custodian; or

(c) The child"s present environment 1is detrimental to
((his)) the child3 physical, mental, or emotional health and
the harm likely to be caused by a change of environment Is
outweighed by the advantage of a change to the child.

(@ B Subsection (2) of this section shall not
apply to actions in which the residential arrangements for the
child would not be modified.

(4) If the court finds that a motion to modify a prior
custody order has been brought in bnd faith, the court shall
assess the attorney"s fees and court costs of the ((custodian))

respondent against the petitioner.

Sec. 9. Section 28, chapter 157, Laws of 1973 1st ex.
sess. as amended by section 4, chapter 32, Laws of 1973 and RCW
28.09.280 are each nmondcd to road as follows:

(1) Hereafter every action or proceeding to change,
modify, or enforce any--final order, Judgment, or decree
heretofore or hereafter entered in any dissolution or legal

separationor declaration concerning the validity of u marringe.

5- SHU 905
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Sec. 9

whether wunder this chapter or prior law, ir. relation to the
care, custody, control, or support of the minor children of the
Harrises may be brought in the county where said minor, children
are then residing, or in the court in which said final order,
judgment, or decree was entered, or in the county where the
parent or other person who has the care, custody, or controi of
the said children is then residing.

(@) For the purposes of this section, a parent or other
person shall only be considered to have the care, custody, or
control of a child if by the terms of any final order, decree.
or judgment the child is to reside with the person more than six
months of the year.

(3) For the purposes of this section, a child shall only
be considered to reside within a county if:

(@) The county is the county of residence within the
state of the person with whom the child under the terms of any
final order, decree, or judgment is to reside for more than six
month3 of the year:

() The county 1is the countv where the child has by
agreement in fact resided for more than s>x of the last twelve
months: or

© In the ense of a child under twelve months of aRe.
the county is the county where the child has resided more than
one-half of the child"s life.

(41 For the purposes of this section, if hv the terms of
any final order, decree, or judgment, or by agreement of the
parties, the child spends an equal amount of time with twe
parties, the action may be brought in either countv where a

party resides.

Sec. 10. Section 9, chupter 30, Laws of 1949 and RCW
20..2.090 are each amended to read as follows:

Whenever any controversy exists between spouses which may
result in the dissolution of the marriage. lcrul separation, or
((annulment)) declaration concerning the validity of the

mnrriage or the disruption of the household, and there is any

SUB 905 -6-
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\ Sec. 12

minor child of the spouses or of either of them whose welfare
might be affected thereby, or whenever any controversy exists
between the parties as to child custody, the family court shall
have jurisdiction over} the controversy and over the parties
thereto and all persons having any relation to the controversy

as provided in this chapter.
1

Sec. 11. Sectlod 10, chapter 50, Laws of 1949 and RCW
26.12.100 are each amended to read as.follows:

Prior to the filing of any action for ((divereeT
annulment--er--separate--maintenanee)) dissolution of marriage,
legal separation, or declaration concerning the validity of a
marriage, either spouse or both spouses may file in the family
court a petition invoking the jurisdiction of the court for the
purpose of preserving the marriage by mediating or effecting a
reconciliation between the parties or for amicable settlement of
the controversy between the spouses so as to avoid further
litigation over the issue involved. Prior to the filing of any
nction for child custody or modification of an order for child
custody, any party may file 1in the family court a petition
Invoking the jurisdiction of the court for the purpose of
mediating or effecting an amicable settlement of the controversy
between the parties so as to avoid further litigation over the
issue Involved. In any case where an action for ((divereet
annulment--or--separate--maintenanee)) dissolution of marriage.
legal separation, a declaration concerning the validity of a
marriage, child custody, or modification of an order for child
custody shall have been filed, -either party thereto may by
petition filed therein have the cause transferred to the farai'y
court for proceedings in the same manner as though action had

been Instituted in the family court in the first instance.

Sec. 12 Section 12, chapter 50, Laws of 1949 and RCW
26.12.120 are each amended to read as follows:
The petition shall:
() Briefly allege thut a controversy exists between the
((spouses)) parties and request the aid of the family court to
-7- SUB 905
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mediate or effect a reconciliation or an amicable settlement of
the controversy; f:

(2) State the name and age of each minor child whose
welfare rasy be affected by the controversy;

(3) State the name and address of the petitioner or
petitioners; L' -

(4) If the petition is presented by one ((spease)) party
only, name the other ((spease)) party as respondent and state
the address of that ((spease)) party;

(5) Name any other person who has any relation to the

11 controversy and state the address of the person if known to the

12 petitioner; and

13 (6) State such other information as the court may by rule
14 require.

15 Sec. 13. Section 18, rnapter 50, Laws of 1949 and RCW
16 26.12.180 are each amended to :ead as follows:

17 At or after hearing, the court may make such orders in
18 respect to the conduct of the spouses and the subject matter of
19 the controversy as the court deems necessary to preserve the
20 marriage ((er))A to mediate or implement the reconciliation of
21 the spouses, or to effect an amicable settlement of a
22 controversy involving child custody between the parties, but in
23 no event shall such orders be effective for more than thirty
24 days from the filing of the petition, unless the parties
25 mutually consent to an extension of such time.

26 Sec. 14. Section 19, chapter 50, Laws of 1949 and RCW
27 26.12.190 are each amended to read as follows:

28 During the period of thirty days after filing apetition
29 for conciliation no action for ((divoreeT*onnulment-er-*separate
30 maintenance)) dissolution of marriage, leRal separation, a
31 declaration concerning the validity of a marriage. child
32 custody, or modification of an order for child custody shall be
33 filed by either ((spoHse)) party nnd further proceedings 1in an
34 action then pending in the superior court shall be stayed nnd
35 the case transferred to the family court: PROVIDED, The family

S1IU 905 -8- "
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\ Sec. 14

court shall have full power in all pending cases to make, alter,
modify and enforce all;temporary orders, orders for custody of
children, possession of property, attorneys ” fees, suit money or
costs as may appear justtand equitable: if, after the expiration
of such thirty day peﬁigd or the formal conclusion of the
proceedings for conciliation, the controversy between the
((spouses)) parties, iniﬁhe meantime not having been terminated,
either ((spouse)) party may apply for ((divereei--annulment--ef
narriagej--er--separate--m»intenanee)) dissolution of marriage.
legal separation, a declaration concerning the validity of a
marriage, child custody, or modification of an order for child
custody by filing in thei clerk® office additional pleadings
complying with the requirements relating to ((divereei-annulment
of=marriage:-or-separate-naintenanee)) dissolution of marriage.
leRal separation, a declaration concerning the validity of a
marriage, child custody, or modification of an order for child
custody respectively, or-by asking that the pending case be set
for trial; and the family court shall have full jurisdiction to
hear, try, and determine such action for ((divereej-annulment-ef
marriaget-or-separate--maintenance)) dissolution of marriage,
legal separation, a declaration concerning the validity of a
marriage, child custody, or modification of an order for child
custody  under the laws relating thereto, end to retain
jurisdiction of the ense-for further hearings on decrees
orfers to be made therein. The conciliation provisions of this
chapter may be wused 1in regard to ((pest-diveree)) post-
dissolution of marriage problems, concerning support, chi ld
custody, visitation, contempt, or for modification based on
changed conditions, in the discretion of the family court.

The family court may retain Jurisdiction in any
proceedings for a longer period than thirty days upon good cause
appearing therefor on its own motion for further conciliation or
upon application of oither of the ((speHses)) parties, but in no
event shall retain jurisdiction more than ninety days without
the written consent ot uotli ((spouses)) pnrtles filed with the
court. Except as specifically so provided nothing in this

-9- SUB 905
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Sec. 14 /

chapter shall be construed to repeal, nullify or change the law
and procedure relating to ((divereeT--annulment--er--sepArate
maintenance)) dissolution of marriage, legal separation, a
declaration concerning the validity of a marrlaRe. child
custody, or modification of an order for child custody; and the
family court shall, when application for relief 1is made under
this chapter, apply such 1laws in the same manner as if the
action had been brought thereunder In the superior court, save
that the conciliation procedures of the family court shall be
applied so far as appropriate toVmediate or arrive at an

amicable settlement of all issues in controversy.

Sec. 15. Section 20, chapter 50, Laws of 1949 and RCH
26.12.200 are each amended to rend as follows:

Whenever any action for ((dlvoreet-annulment-ef--marriage
or---separate---maistenanee)) dissolution of marriage. leRal
separation, a declaration concerning the validity of a marrlaRe,
child custody, or modification of an order for child custody 1s
filed in the superior court and It appears to the court at any
time during the pendency of the action that there is any minor
child of the ((spouses=or=of-elther-ef-then)) parties whose
welfare may be affected by tne dissolution ((er-annulment-nf<the
marriage)) of marriage, legal separation, declaration concerning
the validity of a marriage, the child custody proceedings, or
the disruption of the household, the case may be transferred to
the family court for proceedings for reconciliation of
((spouses)) iinrtlus, mediation, or amicable settlement of issues
In controversy In accordance with the provisions of this

chapter.

Sec. 16. Section 9A.40.050, chapter 260, Laws of 1975
Ist ex. sess. nnd RCW 9A.40.050 nre each amended to read as
follows:

(1) A person 1s guilty of custodlul Interference If,
knowing that she or he has no legal right to do so, she or he
takes ((or)) from, entices from, or refuses to return to lawful
custody any incompetent person or other person entrusted by
SH6 905 -10-
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authority of law to the custody of another person or
Institution. o1

(2) Custody shall include “residential care* when) the
incompetent person or other person entrusted by authority of law
to the custody of another person or institution is the subject
of a joint custody order o; decree.

(3) Custodial |Interferenceis a ((gress-misiemeaner))

class C felony.

NEWSECTION. Sec. 17. If any provision of this act or
its application to any person or circumstance isheld invalid,
the remainder of the act or the application of the provision to

other persons or circumstances is not affected.

NEW SECTION. Sec. 18. This act shall take effect on
July 1, 1983.



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

I. REQUEST
Bill/Resolution N o CSHB 210

Title An Act Rela-tlng to Child Custody
Requested by House Judiciary Committee Date 3/3/02

1. FISCAL DETAIL
Agency Affected Alaska Court Systenm
Program Category Affected  Trial Courts
BRU, Program, Or Subprogram(s) Affected
(Note: If more than one budget component is affected, separate line-item
anounts and funding for each component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)
Fy & F 8 F & F & F 8 F 8

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPVENT

600 LAND & STRUCTURES
700 GRANTS,CLAIMS ETC.

TOTAL 0 0 0 0 0 0

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

11, ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

V. DATE 3/3182 _PREPARED BY Rlc*ard p> Barrier
~AGENCY Alaska Court Svstem

Original: Legislative Finance  PHONE 764-0"M46

CC: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE
I. REQUEST e~ e e
Bill/Resolution Nc. CSHB 210 (HESS)
Title "An act relatin-i to child custody.l
Requested by Peor. Barnes. House Judiciary DateMarch 9, 1982
1. FISCAL DETAIL
Agency Affected L"cnt Q-

Program Category Affected General Government”

BRU, Program, Or Subprogram(s) Affected Legal Services

(Note: IT more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY &2 Fr 88 FY 84 FY 8& F 8 FY &

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES
700 GRANTS, CLAIMS,ETC.

TOTAL 0 0 0 0 0 0

FUNDING (Thousands of Dollars)

GENERAL FUND 0 0 ... 0 0 O " b
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

full TIME 0 _ 0o -~ 0 0 ~0~ 0
PART TIME
TEMPORARY -

I, ANALYSIS (See Fiscal Note Preparation Instruction, Section I11)

This bill involves child custody upon the separation of parents or the
dissolution of a marriage which is a matter between private parties and
it will therefore not have a fiscal impact on any of the department®s
activities.

Oi
IV. DATE March 9, 1982 PREPARED BY Richard 1. Pecrues,MOirector, Admin.
AGENCY Department of law
Original: Legislative Finance PHONE 17
Cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)
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A BILLNOW pending intre Leg-
islaturewould make *'joirnt custody’
the presumptive form of custody of
children indivoree procesdings. This
kil shouldpess.

Up o tre late 19th century, cil-
dren, alongwithwives, were treated
inthe iaw as a goacial form of prop-
ertyofmen. Intre rareeventofadi-
voree, the man, of course, kept his
property inany childrenoftheunian.

Women in the 20th century have
shucked off the remnants of treir
role as prgoerty, but the ponerful
anallogy of property rigitsgplied t
childrenhas persisted ina number of
lecpl arrangenents. Now, the man
no langer keeps his titke to children.
As a new, early 20th century image
of woman as amiscient nurturant
emerged, the titke in children has
beer, customarily pessed by the
curtstothedivorcedwoman.

THE CHILDS INTEREST. But
children should not be treated on an
amalogy to progerty. Ha child of di-
vorcing parants, thirkingof her own
best interests, ocould speak for her-
<ifshe would say, “lam ot inter—
ested in being under the eclusive
axtrol of one ofyou. Iwant tomaxi-
mize my relatiaehip with each of
yau, despite the ciranstance that
youwill Inegoart.”

Joint astody, adopted by Galifor—
nia as the presunptive first doice
amon arrangemenUi In
19m, ?emg]izesﬂ*atﬁedﬁi Ids lagi-
al preference should be honored ©
the extent possible. Joint custody ar-
rangements can be worked out o fit
the persoal circunstances of each
parentand child.

The acurrent preference infadt: for
sirgle parent custody has burdened
the rest of society wirth a heavy bur-
den of direct and Irdirect asts. Un-
forturetely, but uderstancebly, the
parentwho “loses custody will ted
1o divorce the dhild alog with the
parent.

SOLE CUSTODY COST. Di-
rectly, this traslates intba massive
raetiaal lapl system for the purauit,

usuocessiul, of chilld sup-
port payments and pblic welfare
oosts for aid 1o dependent dilldan.
The nm~austodial parent, psydolog-
ically severed from the child, isper-
mitted to consider the support doli-
gationon the same leel as treover-
drawmn rewlving aedit account at
Saars. Infact, itmay be much worse
as the mnastodial parent ks al-
lored © indulge in the fantasy thet
the support payment I actually
being used t© support the astodial
parent Ina lifeof idledebauchery.

Joint will rot, of course,
result in the disrentling of the chilld
syyort and vwelfare systens. We
will cotinue to have who
will prefer to be g, of the child
alogwith the parent. There are lots
of paople who do not have the psy-
chic cgecity o be parets while
(ragrettzbly) maintaining the biolay-
ial cecity. But as joint custody
becomes the most common form of
astodial relatiaship, iowill help re-
duce these system asts.

joint

need for Al aska

by John Havelock

The diild sthe hook. To the ex
tet thet the law the aus-
tomary and retural dbligation of a
parent tocare inan inmediate sense
for tre velfare of a child it will
strengthen tre parait’s psydolagi-
al stake inthe dhild. That lirkofdi-
rect regosibility and carirg, in
ton, syports the childs claim on
the parent foreconomic syjoort.

RELATION TO DELINquency.
The irdirect social oosts of foroed
sirgle parent ausstody are, of course,
greater then the direct. When we
speak ofa childwho isthe “product’’
of a “broken’” home, we are refer—
ring toa Oriidwho has been victim-
ized by his divorcing paraits. Both
parents have put trelr preference
for combat before the interestof the
cild. Regrettably, the law encour-
ages the adversarial diguosition of
the chillds interests inthe context of
parental warfare over property and
enotional injury.

There N0 necessity inthis. A di-
vorce need not be a calamity for the
cild. The divorce becomes te
dhild"sdissster to tre extent that the
relatiaship with one of the parents
s =riasly diminished and the role
model and leaming bond savered.

to switch

custody* f children

insuch caseswas such trat the inter-
ests of the child were rict in fac

sened by the adebitation. How-
ewr, it likely trat inmany cases
the sarificeworked, when
one or the other spouse adjusted toa
loner eqectation from the mar-
riage relatiaehip.

Contemporary adult Arericans
are less likely to ssarifice tteir own
interests on this just in. For
better orworse the trerd tonultiple
marriages andnes. s incressing
ordinariness has made divorce less
eplosive and less painful for parent
and childalike.

The lsst remants of “fault’” di-
vorce are now eliminated from the
statutes. But our treatment of as-
tody as an adversarial contest of titke
inthe child remains.

While recognizing the best inter—
ests of the dhilld ina number of other
lecpl arrangements, the law of child
custody has rot kept up with the
changing scial oder. We  inoor-
rectly assume that the childs inter-

of the child is to maximize her rela-
tiaship with each pareit. Alaska
shauld follov Califormia inencourag-

The society bears thisasst incelin-  ing joint astodial arrangements.
quent acting aut by the hurt and
angry child. JodmHavelads sdhr 33; ]
suoiesat tre lnnasity of Aleda,
CHANGING MARRIAGE CUS- . He $8|']DTQ/
tors. A gereration ago, custom ) . WillEemA. Eom,
dictated trat urdppy parents stik  Vies a Vhite House Fellay nte
“for te sake of the diil-  JJTEMN adhesvwmn
dren." The aurentaonvertticrell wis- ~ aal_ Aleda Aress Cilb anvarts
dom stat tre state of unhappiness
[ |
Berry's World
ONBENA BKC

"I submit that we should all go down to the
Caribbean Basin and check things out while the
weather Is still crummy around here."
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house of Representatives

Dy Committee on Pouch V
i . . . ) State Capitol
Official Business Healtd , education & Social Services Juneau, Alaska 99811

SECTIONAL ANALYSIS

HOUSE BILL 210: An Act relating to child custody,

Section 1 PURPOSE

Bill seeks to assure children "frequent and continuing contact
with both parents after the parents have separated...” . Amends
child custody laws in A.S. 9.55.205 and 25.20.060. Intent 1is

to grant to both parents equal opportunity to guide and nurture
the children of the marriage. In addition, out-of-court child
care agreements are encouraged.

Section 2 Amends present section of A.S. 9.55.205 specifying
that the court shall determine custody in accordance with the
best interest of the child under A.S. 25.20.060-25.20.180

(new sections added by the bill-to follow below). Adds that

the court shall consider the child®s preference if the child

is of sufficient capacity to form a preference. The court shall
consider the "desirability of oftering the child a variety of
life experience™. Also, the court may not consider lifestyle,
income, marital status, social or cultural environment of either
parent un ss detriment of such factor towards the child can be
shown.

Section 3 Custody of the Child. Bill expands on existing section
relating to child custody (AS 25.20.060) by adding several new
sections to AS 25.20 relating to custody disputes and awards.

New sections added are set out in the following, section e

Section 4

--Sec. 25.20.070 "Shared Custody"™. When a question involving
custody is before the court, there is a rebuttable presumption
that shared custody 1is in the best interest of the child.

--Sec. 25.20.080 "Mediation™. Allows court considering child

custody case to request the parties to participate in pre—
trial mediation.

--Sec. 2j 20.100 "Award of Custody". Outlines conditions for
award of shared custody (by application and agreement).

Also provides chat court shall enter reason for denying shared
custody when it declines such.

--Sec. 25.20.100 "Modification or Termination of Custody"

Court may modify or terminate custody award if in child3
best interest.



House of Representatives

Committee on Pouch V
_ ] _ _ _ State Capitol
Official Busineso Health , education & Social Services Juneau, Alaska 99811

SECTIONAL ANALYSIS (cont"d)
HB 210

--Sec. 25.20.110 "Preference of the Child"™ If the child is
of sufficient age and capacity to form an intelligent preference,
such preference shall be considered by the court.

--Sec. 25.20.120 "Factors for Consideration by the Court".
Outlines factors to be considered by the court in an award of
shared custody.

--Sec. 25.20.130 "Preferences on Award". Sets forth
the order of preference by which custody should be awarded
"according to the best interests of the child".

--Sec. 25.20.1A0 "Temporary Custody™. Unless harm isshown,
child shall have equal access to both parents while custody
is determined.

--Sec. 25.20.150 "Award of Custody to Nonparent™. No
custody shall be awarded to a nonparent unless it is demon—
strated that award of custody to a parent is detrimental to
the best interests of the child.

--Sec. 25.20.160 "Pleadings™ An allegation that custody award
to the parent would be detrimental may only appear 1in the
pleadings by a general allegation to that effect.

--Sec. 25.20.170 "Access :0 Records of the Child” A parent not
granted custody may have a.cess to medical, school, and other
records of the child.

--Sec. 25.20.180 "Definition"” Shared Custody 1is defined as

"an award of custody of the child to both parents and includes
an award of physical custody which assures the child of frequent
and continuing contact with each parent™.



Box 381
Kenai, Alaska 99611
22 Feb. 1982 2/D

Members of the HESS Commitee

I am the non-custodial parent of a beautiful eight-year
old girl, Rachel. For the past three to four years, | have
been shooting for joint custody at best, for shared coustody
outside the law at least. The process of reconciliation
and building of a mutual trust has been painfully slow. We
are not there yet, but we are now closer than we have ever been.
We have jJust taken a giant step toward Tfull understanding
and cooperation with the dcvelopements over the past month.
Rachel came to visit us for four weeks following Christmas.
Three weeks 1into the visitation, we decided to see if we could
keep Rachel for the remainder of this school year. A number
of factors went 1into making this decision; academic performance
in the school here compared with performance 1in Washington,
amount of supervision we were giving Rachel compared with the
amount her mother was able to provide, and other factors as
well. One very important factor was that Rachel definitely
wanted to stay.
Initially, Rachel®s mother ™ response was "no", accom-—

panied with no concrete reasons. She was simply afraid that
she would not get her back, and that she might somehow
compromise her position as the custodial parent. There was
never any reference to what was the best for Rachel. I ac—

cepted her decision.
The night before Rachel was due to return to Washington,

while packing her suitcases, Rachel broke down crying. She
said that she did not want to go back. Attempts at reassurance
did not alter her position. I decided to try convincing her
Mother again. After an hour on the phone, | got a commitment

from her mother that she would give this much more sincere
consideration.
At this point, 1 contactedRudy Johnson of F.qual Rights for

Fathers of Alaska. I Cold him that | was planning to have

Rachel stay up with me and accept the consequences. Through

his council, I realised that this course of action would not

be the best for Rachel. Keeping in mind Rachel®s best interests,

Mr. Johnson counciled patience ,nothing but positive involvement
with Rachel®"s mother 1in the future, and further poitive 1involve—
ment with Rachel. He suggested ideas, such as, when parents feel
good about themselves and theirrelationship with each other,
kids feel good.

This last statement 1is what |1 feel 1is at the heart of
HR-210. HB-210 will provide the mechanism whereby separated
and divorced parents will no longer be made into legally
sponsored adversaries. Instead, parents will be encouraged



to cooperate, to find grounds for agreement over what 1is the most

important thing to each of them, 1i-he well-being of their children.
Through talking with Mr. Johnson at length, 1 know that

he represents verv closely what my philosophy 1is pertaining

to this 1issue. Please listen very closely to what he has to

say and know that he 1is a representative of more people than

those belonging to his organization. There are a lot of children

out there who are needlessly struggling through the kinds of

tug-o-wars that this bill 1is going to eliminate.

Dana W. Hallett

P.S.

Rachel®s mother has consented to letting her stay through
the remainder of the school year. Perhaps Mr. Johnson®s
advice had somehow tempered my attitudes and provided me with
incentive to state my case 1in a more convincing, calm manner.
Without his advice, this situation could have set back the
painstaking progress to the beginning.



Jleda ™ale .o ich0ns

House of Repvesenhtives

Pouch V
State tol
Juneau, Alaska 99811

January 27, 1982

Katie Green
6320 Lost Circle
Anchorage, Alaska 99502

Ms. Green:
HB 210 was Introduced last February and was referred
to the Health, Education and Social Services Committee and

then to the Judiciary Committee.

I have sent a copy of your letter to Rep. Beirne and
Rep. Barnes.

I appreciate your comments cn this legislation and
will give carefull consideration to the bill.

Sincerely,

cc: Rep. Beirne
Rep. Barnes
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svaiPmnrn”.riwvm Alaska Court System

TO: r
Grant Callow
Staff Counsel”

date : March 9, 1981

SUBJECT:  fIB 210

At this stage, | have only a fewljrief remarks and observations about this
bill which 1 want to pass on to you.”The concept of shared or joint custody is
an appealing one from a philosophical standpoint but in practicality it has-
many pitfalls” Even where all of the objective criteria of close geographic
proximity or rne parents and ease of travel are met, the fact remains that the
adults involved have been unable to reconcile their various differences and may
be equally as incapable of agreeing on the ongoing decisions in the life of their
child or children. Joint custody has been a very popular "cause"™ around the
country. In my contacts with other judges from around the nation at the National
Judicial College family law course in Reno last year, | have found that there
is an overall skepticism as to how well joint custody is working in fact. |1
would venture to say that a general sampling of opinion among judges, domestic
relations practitioners and professional counsellors in this state would yield
a similar result.

Assuming however that the bill may already be a fait accompli, there are
certain considerations which the court needs to deal with. One of these is to
assess possiblefiscal impacts this bill would have. If courts are going to be
routinely presented with shared custody agreements by parties in consensual
petitions, e.g. dissolutions, | submit that the court is going to have to rely
heavily on professional evaluations of the wisdom of those plans. While it nay
be philosophically appealing to view such services as ccming from the private
sector, the hardeconomicrealities are that most parents in dissolution pro—
ceedings are not going® to be in a position to pay for these. Therefore, the
court is either going to have to field these proposals from the bench or have
the investigative resources at its disposal to review than. My_jaecamjDendAtion
is therefore that the court, if it is going to support this hill nr..allTgive 7
serious consideration to mandating anyproviding statewide custody investigation”®
services within the sys.tgnflZT- ——

I am also concerned as to themeaning of dietjnediation provisiofc-A  25.20.080.
Does Hy-f oovpt-child custody investigation as well or is it solely traBIHdhaT""
Ttieuiation*; 1 believe I have clarified the section regarding guafTftinfad TTCatr-
appointments. That appears to be”-nothing mom than a restatement-nf-existing-
language which is already withiriJ\.S.9.55.205- rather than any new requirement
mandating GEL appointments in all cases. *

cc: Victor D. Carlson
Andrew M. Brown

Aam. F-1
Rev. 2-73



V1HUU “QUIUIhS
fmatd Shilu

THIRD JUDICIAL DISTRICT
303K STREET
ANCHORAGE, ALASKA 99501

RALPH E. MOODY
Proilding Judg* April 9, 1981

Mr. William Grant Callow, 11

General Counsel to Administrative Director
Alaska Court System

303 K Street

Anchorage, Alaska 99501

Re: Presumptive Joint Custody

Dear Mr. Callow:

I wish to convey to you my concurrence in the opinions
expressed by the Honorable J. Justin Ripley on April 7, 1981, *

with regard t resumptive joint custod

Sincerely

cc: A. H. Snowden, Il
Judge J. Justin Ripley
Judge Victor D. Carlson
Master William Hitchcock
Master Andrew Brown
Francis Stevens

APR 13 1981

Cilice cf Careral Coussal
Alaska Court Syitora



A PF.R /Department o Health & Social Services

POSITION

POSITION PAPER
CS FOR HOUSE BILL NO. 210 (HESS)
"An Act relating to child custody."

CS for House Bill No. 210 (HESS) provides a statutory basis for shared
custody 1in judgements for custody. The Department feels the Committee
Substitute 1improves on the original Bill. However, we would still
question the language in Section 09.55.205(c) due to the deletion of the
phrase, ™"all relevant factors include."” This deletion seems to imply
that the court®"s considerations are limited to those factors delineated
in the section. It is felt that in the best interests of the child "all
relevant factors™ should be considered.

In addition, the Department would vrecommend that the definition of
shared custody not necessarily include physical custody. This stems
from the concept that, whenever possible, shared physical custody, as
well as legal custody, 1is beneficial but recognizes that shared physical
custody 1is not always possible.

RECOMMENDED BY:
Pugh, Di/tctor
on of Family and
Youth Services

DATE:

APPROVED BY:
Helen D. Beirne
Commi ssioner



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

I. REQUEST
Bill/Resolution No. CS for House Bill No. 210 (HESS)
Title "An Act relating to child custody." >
Requested by Date

FISCAL DETAIL

Agency Affected Department nf Health and Social Services
Program Category Affected
BRU, Program, Or Subprogram(s) Affected
(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)
EXPENDITURES (Thousands of Dollars)
FY 82 FY 83 FY 84 FY 85 FY 86 Fy 87
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.
-0- -0- -0- -0- -0- -0-
FUNDING (Thousands of Dollars)
GENERAL FUND -0- -0- -0- -0- -U- -U-
FEDERAL FUNDS -0- -0- -0- -0- -0- -0-
OTHER (Specify Source) -D- -n_ . -n- -n- -0-
-0- -0- -0- -0- —8— 5
-0- -n- -0- -0- -n- -0-
POSITIONS
FULL TIME -0- -0- -0- -0- -0-
PART TIME -0- -0-. . -0- -0- -0- -D-
TEMPORARY fEF 0=
I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section 111)

CS for House Bill No.

of Health and Social

IV. DATE_ J, a A

Original:
cc:

Legislative Finance

210 (HESS) has no fiscal
Services.

impact on the Department

PREPARED BYNV * - ,nhnP. Pugh. Director

AGENCY QJ_y J_s™on of Family and youth Services.

PHONE™ </CC

Budget and Management
Prime Sponsor (First Legislator
33-001 (Rev. 12/81)

Named)

A
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