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Sec. 44.62-320. Legislative annulment of regulations and 

review, (a) The legislature, by a concurrent resolution adopted by a 
vote of both houses, may annul a regulation of an agencv 'or depart­
ment ^ ■ t

(bl At the same time a regulation is filed by the lieuG. ,int governor, 
the lieutenant governor shall submit the regulation to the chairman 
and all members of the Administrative Regulation Review Committee 
for review under AS 24.20.400 — 24.20 460 together with the fiscal 
information required to be prepared under AS 44 62 195 (ft 1 art VU 
(ch II ch 143 SLA 1959. am ft 3 ch 149 SLA 1962. am ft 2 ch 72 SLA 
1963; am ft 2 ch 27 SLA 1976; am ft 6 ch 64 SLA 1976. am I 3 ch 16 
SLA 19801
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procedure, including, but not limited to. accusations and statements or 
tasuet, service, notice and time and place of hearing, subpoenas, 
depositions, matters concerning evidence and decisions, conduct of 
hearing, judicial review and scope of judicial review, continuances, 
reconsideration, reinstatement or reduction of penalty, contempt, mail 
vote, oaths, impartiality, and similar matters shall be governed by this 
chapter, notwithstanding similar provisions in the statutes dealing 
with the state boards. cor . mssions. and officers listed. Where 
indicated, the procedure th*. ̂ nall be conducted under AS 44 62 330 — 
44 62 630 ia limited to named functions of the agency.

(1) Repealed by I 5 ch 159 SLA 1980.
(2 ) Board o f Chiropractic Examiners
(3) Board of Dental Examiners
(4) State Board of Registration for Architects, Engineers and Land 

Surveyor*
(61 Repealed by I 13 ch 218 SLA 1976 
(6> Board of Examiners in Optometry 
<71 Repealed by I 5 ch 159 SLA 1980 
(6) State Medical Board
<9» Division of Lands under Alaska Land Act where applicable 
110* Board of Nursing 
1111 Board of Pharmacy 
112* Board of Public Accountancy
(13l Department of Labor as to functions relating to employment 

•rcurtty only as provided in io  of this section 
1141 Real E*tate Commission
(16l Alaska Workers' Compensation Board, where prucecure* are 

n o ’  otherwise expressly provided by the Alaska Workers 
Compensation Art 

116) Department of Transportation and Public Facilities, as to 
functions relating to aeiwnautirs and communications 

1171 Repealed by I 12 ch 131 SLA 1980
1181 Repealed by I 49 (h 94 SLA 1980
• I9i Repealed by I 54 rh 169 SLA 1978
(20 ’ Department of Revenue, under Cigarette Tax Act
• 21* Repealed by » 54 ch 169 SLA I97H
122 Repealed by I II ch 181 SLA 1976
i23’ Department of Putdic Safety, as to suspension or revocation of 

a security guard's license under AS 18 65 400 -  18 65 490
• 24 ’ Department of Health and Social Services, under AS 47 35 010 

— 47 35 080. relating to boarding and foster homes for children
t25< Deleted by I 60 ch 98 SLA 1966 
126* Repealed by » 4 ch 120 SLA 1971
(27) Ifcrpartmrnt of Health and Social Services under Alaska Food, 

Drug and Cosmetic Act < AS 17 20i. and in connection with the 
licensing of embalmert under AS 08 44 010

I 44 62.330 S ta te  G ove rnm en t < 44.62.330

181



ft 44 .6 2 .3 30 A laska Statutes ft 4 4 .6 2 .3 3 0 § 4 4 .6 2 .3 3 0
(28) Department or Health and Social Services and the Hospital 

Advisory Council, under A S  18.20.010 —  18.20.130

(29) Repealed by ft 4 ch 120 S L A  1971.

(30) Department of Health and Social Services, under A S  18.?j .010 

—  18.35.090, concerning the regulation of tourist and trailer cairns, 
motor courts, and motels

(31) Repealed by ft 40 ch 206 S L A  1975.

(32) Repealed by ft 4 ch 106 S L A  1970.

(33) Board of Marine Pilots

(34) Alaska Police Standards Council

(35) Guide Licensing and Control Board

(36) Board of Dispensing Opticians

(37) Alaska Pipeline Commission as to functions relating to common 
purchasers under A S  31.15

(38) Expired.

(39) Alaska Public Offices Commission

• 40) Board of Fisheries

(41) Board of G a m e

• 42) the Department of KJucation and the Professional T' aching 

Practices Commission with regard to proceedings to revoke ci suspend 
a teacher's certificate under A S  14 20 030 —  14 20 040 and A S  
14 20 470'aN4)

• 43) Alaska Commission on Postsecondary Education tinder A S  

14 48 as to denial of applications and revocation of authorizations and 
permits

• 44 1 Department of Environmental Conservation, except to the 
extent that A S  44 62 360 —  44 62 400 are inconsistent with the 
mnnner in which procseu are initiated under the provisions of A S  
46 03

• 45) Cniversity of Alaska, except to the extent that its inclusion is 
inconsistent with the provisions of A S  14 40

(46* Department of Commerce and Eoorn rmc Development 
concerning the fisheries enhancement loan progr im 'AS 16 10 500 —  
16.10 620)

• 47) Board of Psychologist and Psychological Associate Examiners 
• AS 08 86 010)

• 48» the Department of Kish and G a m e  as to functions relating to the 
protection of fish and game under A S  16 05 870

• 49' Board of Vrterinary Examiners «AJ> 08 98.010)

•50> Board of Nursing H o m e  Administrators 'AS 08 70 010'

•51» Board of Rarhers and Hairdressers 'AS 08 13 010).

•b> The procedure of an agency not listed in <ai of this section shall 
be conducted under A S  44 62 330 —  44 62 630 only as to those 

functions to which A S  44 62 330 —  44 62 630 are made applicable by 
the statutes relating to that agency

(c) Judici 
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(c) Judicial review and scope o f judicial review o f a ll final decisions 
o f the commissioner o f labor on an appeal relating to; employment 
security shall be in accord with this chapter notwithsta 'ling anything 
to the contrary in the A las!" ~  nployment Security i AS 23.20). A ll 
other procedures o f the Dep..' tment o f Labor relating to employment 
security shall be as provided in the A laska Em >\vm ent Security Act 
and the regulations under the A laska Employment Security net.

(d) Except in a case o f reinstatement or redi»'*«‘o . o f penalty, the 
provisions o f this chapter do not affect statutory provisions concerning

(1) civil o r crim inal penalties;
(2) additional re lie f by injunction or restraining order:
(3) penalty provisions relating to suspension, revocation, reissuance, 

and other s im ila r matters o f licenses, permits, leases, concessions, and 
other sim ilar matters;

(4) related matters which in their context do not relate to procedure. 
(4 2 (ch 2) ch 143 SLA 1959; am 4 14 ch 2 SLA 1964; am § 60 ch 98 
SLA 1966; am & 2 ch 120 SLA 1966; am 4 1 ch 58 SLA 1967; am 4 18 
ch 143 SLA 1968: am ft 2 ch 83 SLA 1969; am & 2 ch 118 SLA 1969; 
am 45 3, 4 ch 106 SLA 1970; am § 6 ch 104 SLA 1971: am 4 4 ch 120 
SLA 1971; am 5 2 ch 178 SLA 1972; urn 5 5 ch 179 SLA 1972: am 4 2 
ch 17 SLA 1973, am ft 3 ch 45 SLA 1973; am 4 2 ch 82 SLA 1973; am
4 2 ch 7 FSSLA 1973; am 5 5ch 76 SLA 1974; am & 2 ch 128 SLA 1974; 
am 8 6 ch 9 SLA 1975; am 4 25 ch 25 SLA 1975; am 4* 39. 40 ch 206 
SLA 1975; am 4 4 ch 25 SLA 1976; am 4 2 ch 59 SLA 1976; am 4 11 
ch 181 SLA 1976; am 44 1 3 .1 0 6 ch 2 1 8 SLA 1976; am 4 18ch220SLA  
1976; am 4 9 ch 4 6 SLA 1977; am 4 3 ch 140 SLA 1977; urn 4 54 c h l6 9  
SLA 1978; nm 4 10 ch 59 SLA 1979; >im 4 23 ch 58 SLA 1980, am 4 3 
ch 84 SLA 1980; am 44 49. 60 ch 94 SLA 1980; am 4 15 ch 130 SLA 
1980; am 4 12 ch 131 SLA 1980; am 4 15 ch 141 SLA 1980; am 44 4.
5 ch 159 SLA 1980)

Effect of amendmonia. The first 
1976 amendment added paragraph <4d' of 
subsection <ai

The second 1976 amendment Inserted 
** to suspension »r revocation uf ■ 

security guard's license under AS 
10 65 400 — 10 65 490. and" in paragraph 
123 • of subsection i a • *» it read prior to tha 
IV77 amendment

The third 1976 amendment repealed 
paragraph <22> of subsection •••

The fourth 1976 amendment repealed 
paragraph ■ of subvert ion >a*. substituted 
'Department of Commerce and Economic 
Development" for ' Depa tmrnt of
Commerce* in paragraph* il9» (21 > anu 
(36) of subsection's!, added "'AS 06 20  to 
the end of paragraph (19'. and added AS 
06 051" to the end of paragraph (21'

The fifth 1976 amendment added para­
graph > 44 1 

The firat 1977 amendment added para­
graph '45i to suluectiun <ah 

The wand 1977 amendment rewrote 
paragraph '23' in subsection 'a*

Ttie 1976 amendment, in subsection ta<, 
repealed paragruph* (19' and (21 >, which 
read "Department of Commerce and 
L'ninonnc Development, under Alaska 
Small l.o mv Act 'AS 06 20>" and "Depart­
ment of Commerce and Econ rmie 
Development, a* to function* under 
Ala»ka Hanking Code 'AS ObOftt," 
respectively 

Thr 1979 amendment added paragraph 
'46i to subsection <a*

The ftrat 1960 amendment repealed 
paragraph ' 17* of »ub*rctinn iai
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The second 1980 amendment 

substituted "workers' compensation" for 
"workmen's compensation" in paragraph
(an 15)

The third 1980 amendment repealed 
paragraph (18) o f subsection <a).

The fourth 1980 amendment added 
paragraph (47) o f subsection (a).

The fifth 1980 amendment added para­
graph (48) o f subsection (a).

The sixth 1980 amendment added para­
graph (49) of subsection (al.

The seventh 1980 amendment added 
paragraph (50) of subsection (a).

The eighth 1980 amendment added 
paragraph (51) of subsection (a), and 
repealed paragraphs 1) and (7) of 
subsection (a).

Editor's note. — AS 08.4*> 010. referred 
to in paragraph (27 1 of sub*' tion (at, was 
repealed by i 4. ch 197. SL \  1976. For 
present provisions concerning morticians, 
see AS 08 42.

leg is la tive  history reports. — For 
legislative history report on ch 58. SLA 
1967 iSB 181), see House Journal < 1967), 
pp 537-538 For legislative history report 
onch 143 SLA 1968 < HB 7071, see House 
Journal 11968), p 836 For a report on ch 
46. SLA 1977 (HCSSB 2611, see ' 977 House 
Journal, p 1019.

T h r list o f boards and ng rn rira  art 
out in Ihis section incorporates a ll
changes to date. 1962 Op Att'yGen No 
8

A guide to a workab le procedure fo r 
license revocation is found in the Alaska 
Administrative Act. ch 143. SLA 1959 
I960 Op Atl'y Gen . No 27.

The legislature has expressly 
included the Board o f G overnors o f th r 
Alaska Bar Association as an agency 
subject to the adjudicative procedures of 
the Administrative Procedure Act (AS 
44 62* In re Application of Peterson. Sup 
Ct Op No 813 iFile No 1066). 499 P 2d 
304 11972>

Ad uiniatra’ ive responsibility o f 
A laska Bar. -  While the supreme court 
ultimately re* rves the authority to deter 
mine whether i r  not an applicant should 
be adn itted to th* bar. considerable 
admin strative responsibility has been 
delegated to the Alaska Bar A> social ton 
Li re Application of Peterson. Sup Ct Op 
No 813 'File No 1066'. 499 P 2d 304 
U972)

Chapter applies to jud ic ia l review 
and Ita scope under Workers' 
Compensation Act. — Not all of this 
hspter as It relates tu mothers

compensation proceedings, has been 
repealed by implication. For example, the 
Alaska Workmen's |now Workers'l 
Compensation Act ia silent as to judicial 
review and the scope o f judicial review. 
This chapter therefore applies, since there 
is nothing in the Alaska Workmen's 
Compensation Act which covers the same 
ground or which is inconsistent with 
provisions in this chapter relating to judi­
cial review and the scope of such review. 
1959 Op. Att'y Gen., No 24.

The legislature intended to substitute, 
upon the effective date of the 
Administrative Procedure Act. the judicial 
scope of review as piovided therein for the 
judicial scope of review as provided in the 
Workmen * I now Workers'! Compensation 
Act Mantbey v. Collier. Sup Cl. Op. No. 
55 iFile No 94'. 367 P 2d 884 11962).

One supreme court case and two supe­
rior court cases indicate that the superior 
court is controlled by the Administrative 
Procedure Act in proceedings, or in a 
review of proceedings from the Alaska 
Workmen's I now Worker* I Compensation 
Board See Manthev v Collier. Sup Ct. 
Op No 55 'F ilr No 94>, 367 P2d 884 
11962', Alaska DepT of Health & Welfare 
v Hurdirk. Superior Court First District, 
Juneau. Civil Action No 8192-A, Op 
dated April IB. 1%0, Mnore v. JefTrrson. 
Superiur Court ThirJ District. Anchorage, 
Civil Action No 60 934. Op duted Muv 4. 
1961

Hut see Aleutian Homer v Fischer. Sup 
Cl Op No 365 »Kilt* No 6 6 8 1. 418 P 2d 
<69 ' 1966*

The Administrative Procedure Act 'AS 
44 62« is applicable to Workmen's |no* 
Workers | Compensation Board hearings 
ran it where otherwise expressly provided 
in he Workmen's I now Workers ! 
Compensation Art Employers Com 
L'mon ln» Group v Srhoen. Sup Ct Op 
No 1008 <File Nos 1884. 1695). 519 P 2d 
819*1974)

But this section and AS 44.62.450 
were superseded with respect to 
workmen's compensation hearings b> 
AS 23 30 115 and 23 .10 135 of the Alaska 
Workmen > I nos Workers'l Compensation 
Act 1959 Op A ll y Gen . No 24

Chapter gove rrs  a ll function t of 
Alcoholic Beverage Contro l Board. — 
Since subsection <a<of this section doe» not 
limit the application of this chapter to 
named functions" of thr Alcoholic 

Beverage Control Board, as it does with 
several other agencies it it dear that this 
chapter is intended to govern a ll functions 
of Ihe hoard Ketchikan Kelail Liquor

§ 44 .6 2 .3 3 0

f *

Dealers Aas'n v. J 
Op. No. 1963 (File 
(1979).
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(1979).
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Dealers Ass'n v State, ABC Bd., Sup. Ct. 
Op. No. 1963 (File No 3697 ),602P.2d 434 
11979).

An authorized proceeding of the 
Alcoholic Beverage Control Board to con­
sider a license application constituted a 
public hearing on the application, and as 
sue) was subject to the requirements of 
this chapter. Ketchikan Retail Liquor 
Dealers Ass'n v. State, ABC Bd.. Sup Ct. 
Op. No. 1963 (File No 3697). 602 P.2d 434 
(1979).

Act applies to actions taken by 
division o f lands. — The Alaska 
Administrative Procedure Act IAS 44 62) 
applies to actions taken by the Division of 
Lands. Shell Oil Co. v. Pan American 
Petroleum Corp., 5 Alaska L.J. No. 11, p. 
230 (Nov,. 1967).

Such as leasing procedures. — The 
judicial review portions of the 
Administrative Procedure Act govern 
leasing procedures conducted by the 
Division of Lands under the Alaska Land 
Act Alveska Ski Corp v, Holdsworth, 
Sup Cl Op No. 406 (File No 620). 426 
P.2d 1006 (1967).

But not to termination o f grazing 
leases. — The adjudicatory provisions of 
the Alaska Administrative Procedure Act 
do not apply to the termination of grazing 
leases by the state Division o f Lands 
McCarrey v Commissioner of Natural 
Resources. Sup Ct Op. No 1088 (File No 
2075'. 526 P 2d 1353 • 1974)

Nor to promulgation o f o rder under 
AS 38.05.180. — This article is not 
applicable to the promulgation of an oil 
and gas land classification order issued 
under AS 38 05 180 Bradley v. Slate. 2 
Alaska L J  No 6. p 88 (June Ju ly . 1964)

Nor to state personnel rules. State 
personnel rules are not subject to '.he 
provisions of the Alaska Administrative 
Procedure Act iAS 44 62) C a noose v 
Department of Administration. 6 Alaska 
U  No 2. p 40 iFrb . 1968)

Nor to Personnel Board. — The 
adjudicativi provisions o f the Alaska 
Administrative Procedure Act iAS 44 62' 
are not applicable lo the state Personnel 
Board, which has been specifically left out 
of the list of agencies required to act in 
accordance (herewith Canoose v Depart­
ment of Administration 7 Alaa L J No 6. 
p 497 iJune. 1969'

Nor to local school boards. — The 
Administrative Procedure Art by its 
esprrss terms does not r-"-'y to local school 
hoards Matanuska-Susitna Borough v 
Latin, Sup Cl Op No 1179 I Filo Nos 
2241. 2250i 538 P 2d 994 <1975i

Nor to boards o f adjustment. — 
Boards of adjustment ,are not included on 
the list in subsection (al of agencies, 
boards and ad '.inistrative bodies 
specifically subjr*1 to this chapter. Galt v. 
Stanton, Sup. Ct'Op. No. 1805 (File No. 
3520). 591 P.2d 960 (1979).

The purpose o f the adjudication 
procedure is to prescribe a fair procedure 
for determinations of fact; this it indicated 
by subsection (d)(4), which excepts from 
the adjudication procedure "related 
matters which in their context do not 
relate to procedure." 1963 Op. Att’y Gen.. 
No. 10

The policy o f aubaection (d) o f this 
section is to limit the adjudication proce­
dure set forth in the Administrative Proce­
dure Act to procedural matters, and 
matters regarding which the agency must 
make substantial determinations o f fsct. 
1963 Op Att'y Gen.. No. 10.

The words o f subsection (d), "in a 
case o f reinstatement o r reduction o f 
penalty." refer to AS 44.62.550. which 
provides that a person whose license is 
revoked or suspended may petition the 
agency for reinstatement or reduction of 
penalty after one year from the effective 
date of the deciaion or from the date of 
denial of the similar petition 1963 Op 
Att’y Gen., No 10

The accusation and hearing proce­
dure set forth in the Administrative 
Procedure Act is not applicable to the 
suspension o r revocation o f liquor 
licenses by the Alcoholic Beverage 
Control Board after a conviction of a 
I censee of certain ofTenses aa set forth in 
AS 04.15 lOOhi 1963 Op Att'v Gen No 
10

A liquor licensee is not entitled to a 
formal accusation nnd hearing by the 
board before his license can be suspended 
or revoked under AS 04 15 100 on ihe 
ground that "a case of reinstatement or 
reduction of penally" is involved under 
subsection id' of this section 1963 Op 
Att'y Gen . No. 10.

The suspension and revocation of liquor 
licenses by the Alcoholic Beveragr Control 
Board under AS 04 15 100 Is de irly  
exempted hv subsection'd • of this section 
from a requirement of filing a formal accu­
sation followed bv a formal hearing 1963 
Op Att'y Gen . No 10

The provisions of AS 04 15 100, 
authorizing ihe suspension or revocation 
of the liquor license upon conviction by a 
licensee of certain ofTenses. fall clearly 
within thr scope of subsection • d«3• as a 
statutory penalty provision relating in the

185
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suspension and revocation of licenses. 
1963 Op. Att’y Gen., No 10.

Under subsection <di. a hearing is not 
required before an alcoholic beverage 
dispensary license is suspended, although 
it would be permissible if the Alcoholic 
Beverage Control Board chose to grant it. 
Frontier Saloon. Inc. v Alcoholic Beverage 
Control B d . Sup Ct. Op. No. 1062 (File 
No. 19841. 524 P.2d 657 11974*.

The exceptions set forth in 
subsection id) re fe r to situations in 
which there is no need fo r the agency 
to make a determ ination o f fact since 
such facts have been determined by the 
courts. 1963 Op. Att'y Gen., No. 10.

Where the power to suspend o r 
revoke a license is implied by thr 
statutory authority to issue a license, it 
is clear that suspension or revocation may 
be < lered only after formal accusation 
and hearing as required by the 
Adm • istrative Procedure Act 1963 Op. 
Att'y Gen.. No. 10.

Burden o f p roo f. — While the Alaska 
Administrative Procedure Act. which, 
pursuant to subsection (a■ of this section, 
applies to proceedings before the Alcoholic 
Liquor Control Board, does not specifically 
state who has the burden o f proof in 
administrative adjudications, it does pro­
vide in AS 44 62 460<r> that "Nothing 
herein shall be construed to alter the ordi­
nary rules of burden of proof of judicial 
proceedings in Alaska." The foregoing 
provision coupled with the fact thal under 
the Administrative Procedure Act o 
hearing to determine whether a license 
should hr granted, issued or renewed shall 
he initiated by filing a "statement of 
issues" which must be served upon the per­

son seining the issuance or renewal o f the 
license as the respondent (AS 44.62.370, 
AS 44.62.380i. and against which the 
respondent may defend by filing a notice of 
defense <AS 44.62.390) impelled the 
supreme court to the conclusion that the 
burden of proof on the issue raised by the 
statement of issues was upon the state. 
Alaska Alcoholic Beverage Control Bd. v. 
Malcolm. Inc., Sup Ct. Op. No. 208 I File 
No. 363), 391 P.2d 441 (19641.

Suspensions and revocations under 
AS 04.05.030<b) can be made only after 
full compliance with the adjudication 
procedure in this article, and the summary 
procedure set forth in AS04.15.100<bidoes 
not apply 1963 Op. Att’y Gen.. No. 19.

Appeal procedure under Alaska 
Employment Security Act in relation 
to Administrative Procedure Act (AS 
44.62). — See Employment Security Div. 
v Coleman. 6 Alaska L J . No 2, p 45 
iFeb. 1968).

Quoted in Wilson v Employment 
Security Comm'n. 6 Alaska L J . No 3. p. 
93 iMarch, 1968i; Pan Amrrican 
Petroleum Corp. v. Shell Oil Co., Sup. Ct. 
Op No 653 (File No. 918). 455 P.2d 12 
(1969*

Stated in Forth v. Northern 
Stevedoring & Handling Corp . Sup Ct. 
Op No 169 iFile No 327). 385 P 2d 944 
(1963); Union Oil Co. v State Dep't of Nat­
ural Resources. Sup Ct. Op. No 1087 (File 
No 20251. 526 P 2d 1357 (1974).

Cited in Mobil Oil Corp v. Local 
Boundary Comm'n. Sup Ct Op No. 989 
(Pile N« 19471. 518 P 2d 92 il974i.

Am. ilu r. 2d re frrence. — 1 Am, Ju r 
2d. Administrative l-uw, t 138 et aeq

Sec. 44.62.340. D e legation  o f pow er by agencies. (a ) An agency 
listed in AS 44 62 330 may delegate the power to uct, to hear and to 
decide, unlct* expressly prohibited by law 

lb) In u law enacted after April 29. 1959, where the word "agency” 
alone ia used, the power to uct may be delegated by the agency, and 
where the words "agency its e lf ’ are used, the power to act may not lie 
delegated unle<% a statute relating to that agency authorizes the 
delegation o f it* power to hear and decide dl 1(1) (ch 2) ch 143 SLA 
1959)

Alaska T ransportation Commission 
n em p lrd . — Alaska Statute 42 07 l&lrai 
specifically eiemplv the Alaska Transpor­
tation Commission tram th» requirement* 
of both this sec non, forbidding the 
delegation of the hearing power absent

etpress statutory authorisation, and AS 
44 62 600, requiring the hearing officer to 
piepaie a proposed decision and forbidding 
members of the applicable government 
agency from voting on the decision if they 
have not heard thr evidence Alaska

Transp. Comm'n v. 
No 1964 (File No 
(19791 

Cited in In re Ai

Sec. 44.62.31 
governor shall 
officer, with e 
hearings unde 
duties in connt 
laws.

(b) An agen 
as hearing o f 
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additional qu
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Stated in A 
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No 208 (File 
(1964).

Cited in In 
Sup Ct. Op N 
P 2d 304 (197S
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5 44.62.350 S tate G o v er n m en t 6 44 62.360
Transp Comm'n v. Gandia. Sup Ct Op 
No 1964 (File No 3469>. 602 P 2d 402 
•1979'

Cited in In re Application of Peterson,

Sup Ct Op No 813 iKile No ljo66*. 499 
P2d 304 U972'

Am. Ju r. 2d reference. ' Am Jur 
2d. Administrative Law.-*?* '21-226 

t

Sec. 44.62.350. A ppoin tm ent o f  hea ring  o ffic e rs , 'at The 
governor shall assign a qualified, unbiased, and impartial hearing 
officer, with experience in the general practice o f law. to conduct 
hearings under this chapter. The hearing officer may perform other 
duties in connection with the administration o f this chapter and other 
laws.

fb) An agency with hearing officers may continue their employment 
as hearing officers on an unbiased and impartial basis within the 
particu lar agency and may hire additional officers and prescribe 
additional qualifications.

(c) A hearing officer hired after April 29, 1959, except to conduct 
hearings under the A laska Employment Security Act (AS 23.20), shall 
have been admitted to practice law for at least two years immediately 
before his appointment (ft 3 (ch 2) ch 143 SLA 1959; am ft 7 ch 5 SLA 
1966)

Slated In Alaska Alcoholic Beverage 
Control Bd v Malcolm. Inc , Sup Ct. Op 
No 206 'File No 363i. 391 P2d 441 
H964>

Cited in In ra Application of Peterson. 
Sup Ct Op No 813 iFtle No 10661.499 
P2d 304 0 97 2 ) Ketchikan Retail Liquor

Dealer* A»«'n v Stair. ABC Bd . Sup Ct 
Op No 1963 • F ilr No 3697 • 602 P 2d 434 
>1979'

Am. Ju r. 2d r r f r r rn re . 2 Am Jur 
2d. Administrative l.aw, t» 407 109. 
434 440

Sec. 44.62.360. Accusation . A hearing in determine whether a 
right, authority , license or privilege should be revoked, suspended, 

f limited or conditioned is initiated by filing an accusation The accu*a- 
tion *hnll 11 > be a written statement o f charges setting out in ordinary 
and concise language the acts or omissions with which the respondent 
is charged, so that th r respondent is able to prepare his defense; (2) 
specify the statute and rule which the respondent is alleged to have 
violated, but may not consist merely o f charges phrased in the lan ­
guage of the statute and rule, and (3) he verified, unless made h> a 
public officer a ilin g  in his official capacity or by an employee o f the 
agency on whose behalf the proceeding is to Im - held. Ihe verification 
may be on information and belief if 4 (ch 2i ch 143 SLA 195'Ji

Section cunlemplalea determ i­
nation* o f fa r i by agrn r* Thi* 
tion regarding a format art u cation 
contemplate* the proceeding in which Ihe 
•geno muat make determination* of f«rt 
1963 Op Att'y Gen . No 10 

And I* Inapplicable where court hai 
entered judgment — The accusation

pmviainn i* ohvmutlt inapplicable to a 
ra*e in which a court of n.mprirnl juristic - 
tion naaentered a judgment regarding ltie 
arta or onuaaion* for which a peruiltt ma* 
he inflicted 1961 tip Alt * twn No 10



6 4 4 .6 2 .370 A laska  Statutes 5 4 4 .6 2 .3 8 0 § 44.62.1

Sec. 44.62.370. S ta tem ent o f  issues, (a ) A hear.ng to determine 
whether a right, authority , license or privilege should be granted, 
issued or renewed is initiated by filing a statement o f issues. The 
statement o f issues is a written statement specifying (1 ) the statute and 
rule with which the respondent must show compl ance by producing 
proof at the hearing, and (2) particu lar matters which have come to the 
attention o f the in itiating party and which would a athorize a denial o f 
the agency action sought.

(b) The statement o f issues shall be verified unle >s made by a public 
officer acting in his official capacity or by an employee o f the agency 
before which the proceeding is to be held. The verification may be on 
information and belief.

(c) The statement o f issues shall be served in the same manner as an 
accusation, except that i f  the hearing is held at the request o f the 
respondent (1 ) AS 44.62.380 and 44.62.390 do not apply, and (2 ) the 
statement o f issues together with the notice o f hearing shall be 
delivered or mailed to the parties as pro\ided in S 420 o f this chapter. 
(§ 5 (ch 2) ch 143 SLA 1959)

When requirement o f written 
■Uteirent inapplicable. -  The
requirement o f the written atatemcnt of 
laauet i* inapplicable to a caae in which the 
court haa already found that the party 
involved haa not complied with the atatute 
or rula 1963 Op Att'y Gen io 10

Quoted in Kctchikar. Retail Liquor 
Dealer* Aaa'n v State, AIM' Bd . Sup Ct. 
Op No 196.1 'File No 36971. 602 P 2d 414 
119791

Am. Ju r. 2d reference. — 2 Am Jur. 
2d. AdminiUrative Law, H  417,716, 717, 
727

Sec. 44.62.380. Service of accusation, tal Upon filing the accusa­
tion, the agency

(11 shall serve a copy of the accusation on the respondent as provided 
in id  of this section;

(2) shall include with the accusation a post card or other form 
entitled "Notice of Defense*" which, when signed by or on behalf of the 
respondent and returned to the agency, a -.know ledges service of the 
accusation and constitutes a notice of delense jnder AS 44 62 390;

(3> shall include in or with the copy of the •causation » statement 
that respondent may request a hearing by filing a notice of defense oa 
provided in AS 44 62 390 within 15 days alter the accusation ir served 
on him and that failure to do so constitutes a waiver of his nght to a 
hearing;

(41 may include with the arcusution any information whic! it 
considers appropriate 

ibl Thr statement to respondent s h a ll be substantially in the follow­
ing form: ,

Unless a written request for a hearing signed by or on behalf of the 
person named as respondent in the accompanying accusation is 
delivered or mailed to the agency within 15 days after the accusation 
was personally served on you or mailed to you. (here insert name of

_______________________ u s ________________________________

I
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enclosed 
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§ 44 .62 .390 State Governm ent § 44 .62 .390

agency) may proceed upon the accusation without a hearing. The 
request for a hearing may be made by delivering o mailing the 
enclosed form entitled "Notice o f Defense,”  o r by delivering or mailing 
a notice o f defense as provided by AS 44.62.390 to: (hfcre insert name 
and address o f agency).

(c) The accusation and a ll accompanying information may be sent to 
the respondent by any means selected by the agency. However, no 
order adversely affecting the rights o f the respondent may be made by 
the agency unless the respondent is served personally or by registered 
mail, files a notice o f defense, or otherwise appears. Service may be 
proved in the manner authorized in civil actions. Service by registered 
mail is effective i f  a statute o r agency ru le requires the respondent to 
file  his address with the agency and to notify the agency o f a change, 
and i f  a registered letter containing the accusation and accompanying 
material is mailed, addressed to respondent at the latest address on file 
with the agency. 15 6  (ch 2) ch 143 SLA 1959)

Am. Ju r. 2d reference. — 2 Ain Jur 
2d. Admimitralive Law. I f  359 364

Sec. 44.62.390. Notice o f  defense. <ai W ithin 15 day? after service 
upon him o f the accusation, the responden' may file with the agency 
a notice o f defense. In the notice he may

(1) request a hearing;
(2) object t< 'e accusation upon the ground thi it does not state 

acta or omissions upon which the agency may proceed,
(3 ) object to the form o f th r accusation on the ground that it is so 

indefinite o r uncertain that he cannot identify the transaction or pre­
pare his defense;

(4 ) admit th r accusation in whole or in part;
(5) present new matter by way o f defense
ib l W ithin the time specified the respondent may file one or more 

notices o f defense upon any or a ll of the grounds set out in «n» of this 
section but a ll o f the notices shall be filed within that period unless the 
agency in its discretion authorize:, the filing o f a Inter notice

(C) The respondent is entitled to a hearing on the merits if he files 
a notice o f defense, and the notice o f defi^iui is considered a specific 
denial o f a ll parts o f the accusation not expressly admitted Failure to 
file  the notice constitutes a waiver o f the respondent's right to a 
hearing, but the agency in its discretion may nevertheless grant a 
hearing Unless objection is take: as provided in iaH3» of this section, 
a ll objections to the form o f the i .cusation are waived

<d> The notice o f defense shall »c in writing, signed by or on behalf 
o f the respondent, and shall state hts mailing address It need not be 
verified or follow a particu lar form i l  7 ich 2> ch .41  SLA 1959>



§ 44 .62 .400 A laska  Statutes § 44.62.420 § 44 .62 .4 :
Cited in Ketchikan Retail Liquor 

Dealers As*'n v. State ABC Bd , Sup. Ct. 
Op. No 19631File No. J697). 602 P 2d 434 
(1979).

Am. Ju r. 2d reference. — 2 Am Jur. 
2d. Administrative Law. 4 417.

Sec. 44.62.400. Amended o r  supp lem en ta l accusation . At any 
time before the matter is submitted for decision the agency may file o r 
permit the filing o f an amended or supplemental accusation. A ll parties 
shall be notified o f the filing . I f  the amended or supplemental accusa* 
tion presents new charges the agency shall give the respondent a 
reasonable opportunity to prepare his defense to it. but he is not 
entitled to file  a fu rther pleading unless the agency in its discretion so 
orders. New charges are considered controverted. Objections to the 
amended or supplemental accusation may be made o ra lly  and sha ll be 
noted in the record. (§ 8 (ch 2) ch 143 s L a  1959)

Sec. 44.62.410. T im e and p lace o f  hearing . The agency shall 
determine the time and place o f hearing The hea ng shall be held in 
Juneau or Ketchikan, whichever is closer to the place where the 
transaction occurred or where the respondent resides, i f  the transaction 
occurred in or the respondent resides in the Southeastern Senate 
District; in Anchorage i f  the transaction occurred or the respondent 
resides within the South Central Senate District; in Fairbanks or 
Nome, whichever is closer to the place where the transaction occurred 
or where the respondent resides, i f  the transaction occurred in or the 
respondent resides in the Central or Northwestern Senate Districts. 
The agenry may, i f  the transaction occurred in a senate district other 
than that o f respondent's residence, select the place o f hearing appro­
priate for either district The agency may select a different place nearer 
the place where the transaction occurred or where the respondent 
resides, or the parties by agreement may select any place in the Mate. 
(« 9 (ch 2) ch 143 SLA 1959)

Am. Ju r. 2d rv fa r rn rr . — 2 Am Jur 
24. Admimttraiiv# Law , I 405

Sec. 44.62.420. F o rm  o f  notic*.' o f  hearing , (a > The agency shall 
deliver or mail a notice o f nearing to a ll parties at least 10 days before 
the hearing. The hearing shall not bt held oefort the expiration o f 'he 
time within which the respondent is en fried  to file  a notice o f defense.

<b) The notice to respondent shall be substantially in the following 
form but may include other information:

You are notified that a hearing w ill be held before (here insert name
of agency) at (here insert place o f hearing) upon th e ................................
day o f .........................   . . .  19 . . . .  at the hour o f ...............................upon
the charges ru d e  in the accusation served upon you You may be 
present at the hearing, may be hut need not be represented by counsel, 
may present any relevant evidence, and will be given fu ll opportunity
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to cross-examine a ll witnesses testifying against you* You may have 
subpoenas issued to compel the attendance of witnesses and the 
jroduction of books, documents or other things by applying to (here 
insert appropriate office or agency). (§ 10 (ch 2) ch 143 SLA 1959)

Sec. 44.62.430. Subpoena , (a) Before the hearing begins the 
agency shall issue subpoenas and subpoenas duces tecum at the 
request of a party in accordance with the rules of civil procedure. After 
J 'e  hearing begins the agency hearing a case or a hearing officer 
sitt ng alone may issue subpoenas and subpoenas duces tecum.

(b) A subpoena issued under (a) of this section extends to all parts 
of the state and shall be served in accordance with the rules of civil 
procedure. No witness is obliged to attend at a place out of the election 
district in which he resides unless the distance is less than 100 miles 
from his place of residence, except that the agency, upon affidavit of a 
party showing tha t the testimony of the witness is material and neces­
sary, may endorse on the subpoena an order requiring the attendance 
of the witness,

(c) A witness who is not a party and who appears under a subpoena 
is entitled to receive

(1) fees, except a witness who is an officer or employee of the state 
or a political subdivision of the state;

(2) mileage in the same amount and under the same circumstances 
as prescribed by law for a witness in a civil action in a superior court;

(3) an additional fee and mileage to a per diem compensation of $15 
for expenses of subsistence for each day of actual attendance and foi 
each day necessarily occupied in traveling to and from the hearing, if 
the witness attends a hearing at a point so fa; removed from his 
residence as to prohibit return to his residence fron. day to day,

(d) Fees, mileage, and expenses of subsistence shall be paid by the 
party at whose request the witness is subpoenaed. 11 (ch 2) ch 143

\ 1959)

AS 44.62.430, 44.62.440 and 44.62.460 govern thr procedure for hearing* in
Inapplicable to w orker* ’ rotnprn- worker*’ compensation hearing* 1959 Op
»ation hearing*. — AS 23.30 US Att’y Gen , No 24
and 23 30.135 cover much thr Mine Applied in Commercial Union Cor v
ground a* AS 44 62 430. 44 62 440 and AS Smallwood.Sup O  Op No 1246<FtlrNo
44 62 460 of the m rlter Administrative 2443). 550 P 2d 1261 • I976»
Procedure Act Thi* would have lieen Am. Ju r. 2d referenre. I and 2 Am
unnece*Mrv if the inUrnt had been that the Jur 2d. Admini*trative Law. 1189-91,
Administrative Procedure Act »hould 263-272

Sec. 44.62.440. D eposition*. <a‘ On verified petition o f n party, an 
agency may order that the testimony o f a material witness residing 
inside or outside the state be taken by deposition in the manner 
prescribed bv law for depositions in civil actions The petition shall set 
out (1 1 the nature o f the pending proceeding; <2> the name and address 
of the witness whose testimony is desired; <3> a showing o f the

I
§ 4 4 .6 2 .4 3 0  State Governm ent /§ 44 .62 .440



§ 44 .62 .450 A laska  Statutes § 44 .62 .450
materia lity o f his testimony; (4) a showing that the witness will be 
unable or cannot be compelled to attend; and (5) a request for an order 
requiring the witness to appear and testify before an officer named in 
the petition for that purpose.

(b) I f  the witness resides outside the state and i f  the agency orders 
the taking o f his testimony by deposition, the agency shall obtain an 
order o f court to that effect by filing a petition for the taking o f the 
deposition in the superior court nearest te Uiq principal office o f the 
agency. The proceedings on this order shall be in accordance with 
provisions governing the taking o f depositicns in the superior court in 
a civil action. (§ 12 (ch 2) ch 143 SLA 1959)

AS 44.62.43j , 44.62.440 and 44.62.460 
inapplicable to workers' compen­

sation hearings. — See same catch- 
line in note to AS 44 62.430

Sec. 44.62.450. H ea rings , (at A hearing in a contested case shall be 
presided over by a hearing officer. The agency itse lf shall determine 
whether the hearing officer hears the case alone or whether the agency 
hears the case with the hearing officer.

(b) I f  the agency hears the case the hearing officer shall preside at 
the hearing, ru le on the admission and exclusion o f evidence, and 
advise the agency on matters o f law The agency shall exercise a ll other 
powers relating to the conduct o f the hearing, but may delegate any or 
a ll o f these other powers to the hearing officer I f  the hearing officer 
hears a case alone, he shall exercise a ll powers relating to the conduct 
o f the hearing.

cl A hearing officer or agency member shall vo luntarily  disqualify 
him self and withdraw from a case in which he cannot accord a fa ir and 
impartial hea .ig or consideration. A party may request the 
disqualification o f a hearing officer or agency member by filing an 
affidavit, before the taking o f evidence at a hearing, stating with 
p a rticu la r ly  the grounds upon which it is claimed that a fa ir and 
impart- tl hearing cannot he accorded I f the request concerns an 
agenr, member the issue shall be determined by the other members o f 
the i gency I f  the request concerns the hearing officer, the issue shall 
be d tcrmined by the igency wher the agency hears the case with *hc 
hearing officer, and by the heat t officer when he hears ’ ‘..e case 
alone. No agency membei may withdraw voluntarily or disqualified 
i f his disqualifi* ition would prevent the existence o f a quorum 
qualified to act in the particu lar case.

(di The proceedings at the hearing shall be reported by a 
phonographic reporter or recorder, or other adequate means o f assuring 
an accurate record. (§ 13 (ch 2i ch 143 SLA 1959)

Difference between hearings under 
this section nnd AS 44.62.210. - See
I960 Op Alt') lien . No. 7

And distinction betwren 
"adjudicative facts" and "legislative 
fa rts". See 1060 Op Att'y Gen . No 7
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§ 44 .6 2 .4 6 0  S tate G overnm ent

This section and AS 44.62.330 were 
st erseded with respect to workers' 
compensation hearings by the Alaska 
Workmen's (now Worker*'| Compensation 
Act 1959 Op. Att’y Gen.. No. 24.

This artic le v .» intended to be 
applicable to quati-judicial proceed' 
ings. 1960 Op. Att'y Gen., No. 7.

Such as a dispute as to adjudicative 
fact under Banking Code. — I f  there is 
a dispute as to an adjudicative fact under 
th* Alaska Banking Code, a hearing 
would be required under this chapter. 1960 
Op. Att'y Gen., No. 7.

And not to quasi-legislative 
proceedings. — See I960 Op. Att'y Gen., 
No 7

Which ai governed by artic le 4. — 
Article 4 o f tho 1 -ter set* forth the 
procedure which must be followed w hen an

 . /agency exercises it qua*i-legisl*tive
power. 1960 Op. Att'y den , No. 7.

Hearing equivalent to tria l. — This
article provides for adjudication and the
kind of nearing which would be designated
a trial 1960 Op. Att'y Gen., No. 7.

Quoted in Alaska Redi-Mix, *nc. v.
Alaska Workmen's Compensation Bd..
Sup. Ct. Op. No. 359 (File No. 6921. 417
P 2d 595 119661

Stated in Alaska Alcoholic Beverage
Control Bd v Malcolm. Inc . Sup Ct Op
No. 206 (File No 363), 391 P2d 441
119641.

Cited in Ketchikan Retail Liquor 
Dealers Ass'n v. State. ABC Bd , Sup Ct 
Op. No 1963 (File No 36971. 602 P 2d 434 
11979

Am. Ju r. 2d reference. — 2 Am. Jur 
2d. Administrative Law, I I  397-426

)

44 62 .4 60

Sec. 44.62.460. Ev idence ru le s , (a l O ral evidence may be taken 
only on oath or affirmation.

lb) Each party may i l l  call and examine witnesses; 12 > introduce 
exhibits; (3 ) cross-examine opposing witnesses on mutter relevant to 
the issues, ever, though that Matter was not covered in the direct 
exam ination; (4> impeach a wi'.neaa regardless o f which party first 
called the witness to testify; and (5> rebut the evidence against himself.

(c) I f  the respondent does not testify in his ovn  behalf he may be 
called and examined as if under cross-examination 

«d» The hearing need not be conducted a*co*vng to technical rules 
.  relating to evidence and witnesses hJcvan t evidence shall lie 

admitted i f it is the sort o f evidence on whch responsible persons ure 
accustom' 1 to rely in the conduct o f serious ufTairs, regardless o f the 
existence o f a common law or statutory ru le  which makes improper the 
admission o f the evidence over objection in a civil action. Hearsay 
evidence may be used to supplement or explain direct evidence but is 
not sufficient by itse lf to support a finding unless it would be 
admissible over objection in a civil action. The rules of privilege are 
effective to the same extent that they are recognized in a civil action 
Irre levant and unduly repetitious evidence shall be excluded.

lei Nothing in this chapter may be construed to Alter the ordinary 
rules o f burden o f proof o f jud icial proceedings in the state <t 14<ch2> 
ch 143 SI.A  1959; am * 8 ch 5 SLA 1966i

Cross re fr rm re . A* In prnrrdure 
before th* Alssks Workmen's Inow 
Workers') Compensation Board, see AS 
23 30 13ft

AS 44 02.431>. 4102 440 and 44 02 400 
inapplicable to workers' compensa­
tion bearings. — See same catchline
in note to AS 44 62 430

Th r Administrative Procedure Act 
'AS 14 02) Is applicable Io Workmen’s 
(now W o rk rrs ‘ 1 Compensation Hoard 
hearings except whrr* otherwise 
riprvssly provided lit thr Workmen s |nuw 
Workers'! Compensation Ad Employers 
Com I'num !n» Group* Sc horn Sup Cl 
Op No lOOft 'fttie Nos 1M4. lfi»5> 519 
P 2d 619 <I974>
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Alaska's Administrative Procedure Act 

is applicable to Workmen'* (now Worker*') 
Compensation Board hearing*. Commer­
cial Union Cos. v. Smallwood. Sup. Ct. Op 
No. 1246 (File No. 2443), 550 P.2d 1261 
4*976).

Subsection <d) applies to 
compensation proceedings. Cook v 
Alaska Workmen's Compensation Be*. 
Sup Ct Op No. 644 (File No. 1168). 476 
P 2d 29 (1970).

And it sp ec in rt lly  allow s fo r the 
consideration o f hearsay evidence. 
Cook v. Ah ka Workmen's Compensation 
Bd.. Sup to  Op. No 644 (File No 1168). 
476 P.2d 29 (1970)

But it does not abrogate right to 
cross-examination. — Subsection (dl of 
ini* section and AS 23 30.135(a), statute* 
permitting informal administrative 
proceedings, were never intended to. and 
could not, abrogate the right to
croas-examtnation in an adjudicatory 
proceeding Employers Com Union Ins 
Group v. Schoen, Sup. Ct Op. No. 1008 
(P i ll Nos. 1884. 1895). 519 P2d  819 
(1974); Commercial Union Cos v.
Smallwood,Sup Ct. Op No 1246(File No 
2443). 550 P 2d 1261 <19761 

Such right ia absolute. — Thr 
statutory right to cross-examination is 
absolute and applicable to thr Alaska 
Workmen's |now- Workers') Compensation 
Board Commercial Union Cos v
Smallwood.Sup Ct Op No 1246iFileNo 
24431, 550 P 2d 1281 il976>

When right to cross-examine not 
waived. — A party dors not waive hit 
right of crota exammallun when o exer­
cise that right would have ir-quirrd that 
party to bear thr initial cost of producing 
thr witness st tbe hearing Commercial 
Union Coa v Small wood. Sup Cl Op No 
1246 (File No 2443*. 550 P 2d 1261 <19761 

Given th* absence o f any Workmen's 
Inowr Workers') Compensation Hoard rule 
pertaining to medical reports whtch 
parallels ila affidavit rule, and in light of

the absence o f a system requiring notice f  
intention to cross-examine to be filed 
before hearing when medical reports are 
served upon opposing parties pursuant to 
the Board's current medical report rules, 
the superior court erred in it* conclusion 
that appellants had waived their right to 
cross-examine the doctor* who had 
authored the reports Commercial Union 
Coa. v. Smallwood. Sup Ct. Op No. 1246 
(File No. 2443). 550 P 2d 1261 (1976).

Failing to engage in discovery ia not 
a waiver o f the right to challenge the 
evidence which is adduced at a 
Workmen's I now Workers') Compensation 
Board hearing. Commercial Union Cos v. 
Smallwood.Sup Ct Op. No 1246<FileNo. 
2443i. 550 P 2d 1261 (1976)

Eight AAC I  45.120(c) para lle l* 
subsection (b) o f this aection. 
Employers Com Union Ins Group v. 
Schoen. Sup Ct. Op No. 1008 (File No*. 
1884. 1695). 519 P 2d 819 11974)

The supreme court must interpret 
subsection <bi and 8 AAC I  45.120(c) 
identically. Employers Com Union Ins 
Group v Schoen. Sup Ct Op No 1008 
(File Nos 1884. IH95>. 519 P 2d 819 
• 1974)

H rden o f proof. — See same calrhline
in note io AS 44 62 330 

Applied in Employer* Com Union Ins 
Cos. v Schoen. Sup Ct Op No 1325iF ilt 
No 28I6< 554 P 2d II46<1978>

Quoted in Brown v Northwest 
Airlines, Inc . Sup Ct Op No 495 (File 
No 901 1 444 P 2d 529 U 968I 

Cited in Ketchikan Retail Liquor 
dealers Att n v State. ABC hd . Sup Ct 
Op No 1963 File No 3 6 9 7 WI2 P 2d 434 
(19791

Am. Ju r. 2d and A I.R reference* - 2
Am Jur 24 Administrative Law. 
I t  376 396 

Comment Note on hearsay evidence in 
proceeding* before state administrative 
agencto*. 36 ALfUd 12_______

Sec. 44.62.470. Evidence by affidavit, (a ’ At ny time 10 or more 
duya before n hearing or a continued hearing, a party may mail or 
deliver to the opposing party a <opy of an affidavit which he propose* 
to introduce in evidence, together with a notice at provided in (b) of thia 
section. Unless the opposing party, within seven days after that 
mailing or delivery, mailt or delivers to the proponent a request to 
cross-examine an ufTinnt, his right to cross-examine the affiant is 
waived and the affidavit, if introduced in evidence, shall be given the 
tame effect as if the affiant had testified orally If an opportunity to

I

cross-exam 

affidavit n| 

same efTec1 

(b) The 

in the folU 
The accc 

introduced 

proceedinj 

orally and1 

name of p 
wish to arc 
or deliven 

(here iniei 
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cross-examine an affiant is not given after request for it is made, the 
affidavit may be introduced in evidence, but shall e given only the 
same effect as other hearsay evidence. * '

(b) The notice referred to in (a) o f this section shall be substantia lly 
in the following form :

The accompanying affidavit o f (here insert name o f affiant) w ill be 
introduced as evidence at the hearing in (here insert title  o f 
proceeding). (Here insert name o f affiant) w ill not be called to testify 
o ra lly  and you may not question him unless you notify (here insert 
name o f proponent o r his attorney) at (here insert address) that you 
wish to cross-examine him. To be effective your request must be mailed 
or delivered to (here insert name o f proponent or his attorney) before 
(here insert a dale eight days after the date o f mailing o r delivering the 
affidavit to the opposing party). (§ 15 (ch 2) ch 143 SLA 1959)

Cited in Employer* Com Union Ins (File Not 1884, 1895i, S19 P2d 819
Group v Schoen. Sup. Ct. Op No. 1008 11974*.

Sec. 44.62.480. O ffic ia l .otice. In reaching a decision official 
notice may be taken, either before or after submission o f the case for 
decision, o f a genera lly accepted technical or scientific matter within 
the agency’s special field, and o f a fact which is jud icia lly  noticed by the 
courts o f the state Parties present at the hearing shall be informed of 
the matters to be noticed, and those matters shall be noted in the 
record, referred to in the record, or appended to it. A party present at 
the hearing sha ll, upon request, be given a reasonable opportunity to 
refute the officially noticed matters by evidence or by written or oral 
presentation o f authority. The agency shall determine the manner of 
this refutation 16 (ch 2) ch 143 SLA 1959)

Am. Ju r. 2d reference. — 2 Am Jur 
24. Administrative 1-n* M JM . 38A

Sec. 44.62.490. Amendment o f  accusu lion  a fte r subm ission . 
The agency may order amendment o f the accusation a fter submission 
o f the case for decision Each party shall be given notice o f the intended 
amendment and opportunity to show that he w ill be prejudiced by it 
unless the case is reopened to permit the introduction o f additional 
evidence in his behalf I f  prejudice is shown, the agency shall reopen 
the case to permit the introduction of additional evidence it 1 7 <ch 2) 
ch 143 SLA 1939i

Sec. 44.62.5(H). D ec is ion  in a contested case. ia> I f  a contested 
case is heard before an agency (1 1 the hearing officer who presided at 
the hearing shall be present during the consideration o f the case and, 
if requested shall assist and advise the agency; and (2*o member o f the 
agency who has not heard the evidence may not vote on the decision.
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(b) If a contested case is heard by a hearing officer alone, he shall 
prepare a proposed decision in a form which may be adopted es the 
decision in the case A copy of the proposed decision shall be filed by the 
agency as a public record with the lieutenant governor and a copy of 
the proposed decision shall be served by the agency on each party in the 
case and his attorney. The agency itaelf may adopt the proooeed deci­
sion in its entirety, or may reduce the proposed penalty and adopt the 
balance of the proposed decision.

<c) If the proposed decision is not adopted as provided in tbi of this 
section the agency may decide the case upon the record, including the 
transcript, with or without taking additional evidence, or may refer the 
case .o the same or another hearing officer to take additional evidence 
If the case is so asngned to a hearing officer he shall prepare a proposed 
decision as provided in (bi of this section upon the additional evidence 
and the transcript and other papers which are part of the record of the 
earlier hearing A copy of the prcposed decision shall be furnished to 
each party and his attorney as preembed by 'bi of this section The 
agency may not decide a case provided for in this rubsection without 
giving the parties the opportui ity to present either oral or written 
argument before the agency If i.dditional oral evidence is introduced 
before the agency, no agency member may vote unless he has heard the 
additional oral evidence (I 18 <ch 2> ch 14:1 SLA 1959*

Alaska T ransportation (  omauwinn 
e irm p ted . — AS 42 0? Iftl«a* spscifcallt 
•armpts the Alaska Transoms'>«o 
Commission from th« requirements s fUeh 
AS 44 A2 040 fofh.Miftg tha 4»Wg U M  s/ 
tha hearing pooa r sbsral a t p r o  
statutory authorisation in 4  this M tn a  
requiring tha ha an >g «Cfkvr la ptafara a 
prop ao4 daoiM i an4 L a M k a i  —»ml i t i  
vl th* applicable gmarnmaM agm o Iran

«*ing m  tha I n m a i  »I iK n  ka«r ms 
haarS tha n S r iM  A U tU  Trsnsp 
la a t a  a » Im hIm  Sap <‘ t tip V* ISM 
•r.W * •  n m -  SU CKSO B  ■ ItTP*

< 'tad <a la •* ApptnatMM <4 n i e a a  
Sap (1  Up Sa » l i  r.W  No 10M its  
r u m  i»r/

Ana J a r  U  r r f t r r sw r 2 A a  iaa 
24 A4wo awlrati«a L»» I I  U 4 4 ? }

Sec. 44 62.510. Form and effect t*f decision i l l  A drciMon shell 
tie written and shall contain findings of fact, a detertmnatKW of ihe 
issue* presented and the penalty, if any The findings may be staled in 
the language of the | leadings or by reference to them Copse* of the 
decision shall be delivrrrd to the parties personally at sent tc I hem by 
registered mail
<bt A decision in a primar.lv judicial p rodd ing has rvl rood ire 

effect in the same manner as a decision id a stale suurl «t IP <rh 2< ch 
143 SLA 1959*

must is a ls i s  f la l i s g t  4
fa c t — I  s 4 n  thr A4an«Mtraii«r 
4 u r r  A rt « On iw a  .4  ih r  S ' a l a m  * its.-* 
M a i m  lCraerSWlMI tWr'4 •» nqriliS 
i« cMitsui f in in g . U  Ian Aim k  * 
V n r t S s n i  A i r l i s n  Ira  S y  C l I p  N«

m  l  . l» V .V » | 444 t J 4
I  M i s g i  s . - t  ba ■ s 4 r  p o r v o s l  I o  

•h is  s n l l s a  t « 4  AO l l < t l l h f e l
I  iM usgi 4  lass ■ e p s l  S j < Mpaain m 
a«ar4s a w 1 *• m-oAs om eases la  
i4 s w i f e  a 4  ik«  — « a l At
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Sec. 44.62.650 Default If the respondent does not file a notice of 
defense or does not appear at the hearing, the tpnry may take action 
bated upon the respondent's express admissions or upon other 
evidence, and affidavits may be used as evidence without notice to the 
respondent If the burden of proof is on the respondent to establish that 
he is entitled to the agency action sought, the agency may act without 
taking evidence Nothing in this chapter may be construed to deprive 
the respondent of the right to make a showing by way of mitigation 
(I 21 (ch 21 ch 143 SLA 1969*

Or. M nbtvsr* -  2 An Jur 
M AdmaHMMe Lae, »l MS MS

Sec. 44.6X440. Reconsideration. (al The agency may order a
reconsideration of all or part of the case on its own motion or on petition 
of a party The power to order a reconsideration expires 30 days offer 
the delivery or mailing of a decision to the respondent If no action is 
taken on a petition within ifte lime allowed for ordering 
reconsideration, the petition is unentered denied 

*bi The case may be reconsidered by the agercy on all the pertinent 
ports of the record and the additional evidence and argument that are 
permitted, or may be assigned to a hearing officer A reconsidrrstion 
assigned to o hearing officer is sutgecl to the procedure provide'm AS 
44 62 600 If oral evidanc* it introduced before the agency, no agency 
member may vote unless be has bea;d the evidence >1 22>ch 2*rh 143 
SLA 1969

Mt«sl e w w i  <• itot w  i*e *VsstsW* 
e a t * * * *  to AS » OS Sjwa* > I ' tM  
< M  Ca • a *  toe i «  N a « n i  

d  to isat .fa* v.im  i* as i ts : <i*»s.
m C 'nmilli

taw* Q I C *  I tus* too* 4  teo*l
b w e m  b e  c i  o »  t *  ite r r.w  su  
m m  L M f M m i  irt 
I m s n

a  S m  m  
w^wa* Me let <d i— m  l e e w m i l  
*e*«ew s w im ii WS M m *  Um t 
«4 Me h s e ia eW 4  N s o 4
W*— • Me «e«e* U  U- 4 m m  W  ,Sm a* m w  Owlw Msa We ett| .let 

d  laws* S n « e «  «a ^ . m „ e* M e l t  S e A .  a .  . a a ,
M  a ii'ie i wed oflSaeiee ~n.ni A  Hie <m Sm * a

m s  e *■•»> • <
swSimmM I* a e* w  l i s t  P i t *  • ka» toel wpweoel Pm oim 1*0 Ct
ct u» iar? u* m *  t u r n

4 s m * I »  Of «MA» «ael 
m o ll Oi4w e t wwatMCa * Mew M to e ' 4  S a w e  A m km w  Saw Cl OaHe, isa i t  *  %* m st ass>  m im ?•Iff*
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I  44 b i 550 Statu GovtHKMtwT * 44 62.560
im tru . •  Here th* H « »  ha* not u naided to a potitton far rerom.tor »t

Cited in In r .  Applu.t»>n of Prtrraon.
_     Sip Q  Op No 413 «Fi No 1064* 494

•  .th,* 30 d*ts ofUt delivery of lU dm  PM  304 <l*71i. Jeff-* » * Olscier Sun
Mon f non Oil Co « S u m  Dop i of Sol- Tol C* . Su* Cl Op 'No I9SA iPiW No
m l l i M i m . S #  Cl Op No 1047'File 424i>. 404 PM  4 M4*iNo W 21' SN P 34 IIS? ' 1474' Am Jur. M r r l t r r o t r . — 2 Am Jur

Quoted to Pan Ammc.n to m h e *  M. Pukl-r Adm in,tr.uv. L*w. 41 530-
Corp » SN.IIO.ICo .8up Ct Op No U3 134
tfllo  No 414*. 4U  PM  I I '1444'

See. 44.62.550. Petition for reinstatement or reduction of pen­
alty. A peroon whooo licrnoo is revoked or ouspended may petition the 
agency for reinstatement or reduction of penalty after one year from 
the effective date of the decision or from the date of the denial of ■ 
similar petition The agency shall five notice to the attorney general 
of the ftlinf of the petition, and the attorney ge*eral and the petitioner 
shall be given an opportunity io present either oral or written 
arg\ nent before the afency The agency shall decide the petition, and 
the Jectaion shall include th* reasons for the decision Thia section doe. 
not spply if the statute* dealing with the particular agency contain 
different provisions for reinalateirer t or reduction of pene**y t l  23 ich 
21 ch 143 SLA 1959'

TW M l *  •# AN M *3  l t o d '  "ms a Hearing w u n  -  A hrsMng M 
ease mt o r (W m Iw h of faum uu  «»*lfa» •  *.«•**»* UwuM he
p»*sky.~ refer to IN* m iu w  ohuh 
pe r n i l e i  s  p rrw u  . h n r  Im m *  a i t o  u r t u s  t o .  t o  iw h  i  f a o i u u a M
reis*«d ar — p a d  * wa> pMHito lie npuwe. lie * e « i  to msk. Awdiags et
■UMrp 4m  m siU to M i ar rdurtao  «f Can m m m m m  utoch bam
m i J i i  afar, aue » » • »  ftom (to W fa t iw  ib e e + e t w n  t h .  l u p m tiau et I h .  p e e

4 i u  J l f a  4 n m m  ar 4 a a  i h * 4 w J  a h ' •» Maw mm l « *  p r e .* * .  I 'M ) Op 
t  | |  at Uto a aw lu  fM J ia a  IS * ) t ip  A .l» i m  h #  10
An i  Caw . Na 10

N#c. 44.62-5410. Jud icia l review. *a» Judmal review by the sup*- 
n a  court of a ftnal administrative order may be had by filing a notice 
of appeal in a cords rx* with the applicable rule* uf court goveminf 
appeal* in civil matter* Eacept a* otherwise piuruled in thi* section, 
the autK* of appeal shall b* filed w ithin JO day* after the last day on 
which reconsideration can be ordered and served or each party Io the 
proceeding The right to appeal i* not affected by the failure to seek 
rucuntoderstion before the agency

<bi The complete record of the proceeding*, or the part* of it which 
the appellant designate*, shall be prepared by the agency A copy shall 
Iw delivered to a ll f irties participating in the Appeal The original 
shall be filed in ih« .opener court within .to day* after the appellant 
pays the saturated red of preparing the complete se designated record 
ar filea a corporate surety bond equal to the estimated met

IO The complete record include* • I* the pieodings.i2i all notice* and
■rder* issued by the agency. *3i the prnpoied decision by o hearing 
officer. 44) the ftnal d-oason. ‘S' a transcript t i all testimony and
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proceedings, (6) the exhibits admitted or rejected, (7) the written 
evidence, and (8 ) a ll other documents in the case 

<d) Upon order o f the superior court, appeals may be taken on the 
original record or parts o f it. The record may be typewritten or 
duplicated by any standard process. Analogous rules o f court governing 
appeals in civil matters shall be followed where this ch^pU” is silent, 
and when not in conflict with this chapter.

(e) The superior court may et\join agency action excess o f 
constitutional o r statutory authority at any stage of an agency 
proceeding. I f  agency action is un law fu lly withheld or unreasonably 
withheld, the superior court may compel the agency to initiate action. 
( I  24 (ch 2) ch 143 SLA 1959)

CroM r r f i r t i v f n  — At to applicability 
of this chapter to proceedings of the 
Department o f Environmental Comer 
vat ion under AS 30 25. aoo AS 30 25 320 
and not* thereto 

Soo now to AS 44 62 370 
Thla section and AS 44.62.570 pro- 

achbr th r m annrr and scope o f jud i­
cial review. Mobil Oil Corp v Local 
Boundary Comm'n, Sup C l Op No 969 
i f la No 19471. 3 I» P  24 92 <l»74i 

Hut Ibay do not addraaa th r form  o f 
an agency's determ ination* Mobil Oil 
Corp * l « j |  Boundary Comm n. Sup Ct 
Op Na MS (File No 1947 •. Ale P 2d f t  
•I974i

Whm review ia proper — Rev ie» ia 
prop*- »Kera pneij»>ncm*nt of appellate 
rtvu a  until a final jui ymant . entered by 
tha superior court may m u l l in ii\juatice 
because af unpairmant of a legal right and 
•  hara tha eider anught to hr lav ivtaad it of 
awch •uhstame and impurianc* aa to 
ju*ttfy deviation (non tha nnrmal 
appallata praredure by way ad a|y»al and 
la require tha immediate atteo'ian id thia 
court Mukluk Freight Line* • Nabora 
Ala* Drilling. Inr Sup Ct Op No 967 
'Ftla No |S70». 416 P 7d 406 iW J i  

Whan order ia fina l. — An ord*r by tha 
trial court aa a general rule n  aaid ta ha 
Anal if it rv mpletely and Anally di»pnaes af 
tha nmtaatad rlaima an thair manta 
Mukluk Freight l.ina* v Nabara Ala* 
Drilling Inr Sup Ct <»p Na M7 if ike 
No ISTO., l i f t  P 2d 4«t i Ib73i 

Tha tarn* "finality * la n ih p r l to 
aavaral definition* Mukluk Freight 
Una* a Nabora Alaa Drilling Inc . Sup 
Ct Op No 9*7 M r  Na ISiO l MS P 2d 
406 • IM?J*

Applicable a landard fo r rev lava o f 
agenrv delerm I nation — See Mukluk 
Freight L a n  •  Nabor* Ala* Drilling.

Inc. Sup Ct Op No 967 <Filt No 18701 
516 P 2d 406 11973)

Tha heading o f artic le 8. 
“ Administrative Adjudications." ia not 
determinative of whether th lt section 
and AS 44 62 57" apply aolaly to 
adjudicatory proceedings, since tuch 
heading* are not part of the law of Alaska 
Ketchikan Retail Liquor Dealers An n v 
Stale. ARC Bd . Sup Ct Op No 1963 • Kile 
No 309?i. 602 P 2d 434 11979)

Action o f the Alcoholic '-v e ra g r 
Control Hoard in consider,ng and 
approving a license application was an 
administrative adjudication Ketchikan 
Retail Liquor Dealers Aaah v State. ABC 
Bd . Sup Ct Op No 1963 • File No 30971. 
W:  P 2d 434 >I979>

Who may appeal o. der. -  Although 
thca section doe* not specify a ho may 
appeal the order. It la interpreted to create 
a right of appeal tn the parties to an 
administrative hearing Ketchikan Hr i ll 
Li (me Dealers Asa n v Slate. ABC Bd . 
Sup Ct Op No I9AJ 'F.ia Nr, J697..6W2 
P 2d 434 11979*

"Parties", — Perton* permitted to 
appear at a public hearing authorized hv 
AS 04 0303010 were parties to that 
proceeding Ketchikan Retail Liquor 
Dealers Ass'n v State ABC Bd , Sup C t 
Op No 1963 trike V ’ 3**7< *02 I 2d 434 
i 1979'

Necessary parlies. — It it too hrued a 
reeding af this section to conclude lhat the 
phraseo logy "Anal administrative order' 
manifest* a legu'ative intent that the 
director of the division of land*, or the 
Slate af Alaska, are necessary parlies to 
any appeal from the director t grant or 
rejection of an application fur royalty 
allowance orvre the same ha* been 
ton tested Pan American Petroleum Corp 
v Shell (h i Co . Sup Cl Op No 543 File 
N« 916' 455 P 2d 12 .19*9

©
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Time lim itation set by AS44.62.640(al 
and subsection (a). — AS 44 62.540(a> 
and subsection tai of this section seem to 

. combine to allow only 60 days after deliv­
ery or mailing o f a decision within which 
to seek review in the courts, where the 
agency has not responded to a petition for 
reconsideration within 30 days after deliv­
er}' of its decision Union Oil Co. v. State 
Dep't o f Natural Resources, Sup. Ct. Op. 
No. 10S7 iFile No 2025), 626 P 2d 1367 
(19741.

"Review " and “ reconsideration" 
compared. — Both "review" and 
"reconsideration" in a broad sense refer to 
s re-examination o f acts or a course o f 
proceedings. But as normally used in the 
context of administrative adjudication, 
"review" implies a consideration o f a ruse 
by one other than the entity Which 
initially decides it. while 
"reconsideration" implies a
re-examination, and possibly a different 
decision, o f a rase by the entity which 
initially decides it. Union Oil Co. v State 
Dep't of Natural Resources. Sup Cl Op 
No 1087 (File No 2026). 526 P 2d 1357 
H974).

Jud ic ia l review without exhaustion
o f remedies. - Pan American Petroleum 
'orp v Shell Oil Co , Sup Ct Op No j 53 

iFile No 91Bi. 465 P.2d 12 il969 ). 
establishes the propriety of seeking judi­
cial review of a division of lands decision 
without exhausting further remedies 
within the Department of Natural 
Resources Hut it does not prohibit the 
pursuit o f further remedies within the 
department, where those remedirs exist 
pursuant to statutory authority and 
promulgated regulations, such as AS 
38 05020 and 11 AAC 616 32 Union Oil 
Co v Stale Dep't of Natural Rrsourves, 
Sup Ct Op No 1087 (File No 20261.626 
I* 2d 1357 11974)

There ore situations in which one may 
possess the alternatives of either seeking 
judicial review directly from a derision of 
the division of lands or seeking tevirw by 
the commissioner and then invoking judi­
cial review Union Oil Co v Slate Dep't of 
Natural K< outers, Sup Ct Op No 1087 
iFile No 2025i. 526 P 2d 1357 > 1974* 

Failu re to file an appeal within strict 
time lim itations dues not create a 
jurisd ictional defect. McCarrey v Com­
missioner of Natural Resources. Sup Ct 
Op No 1088 i File No 2076i. 626 P 2d 
1353 I I974i 

Fxtensinn <*t time lim itations fo r 
filing appeal is procedural - The supe 
rme court s decision in estrnding the time

.'•nitationa for filing an appeal only 
involved a procedural matter and was 
entirely proper sine in analogous 
procedural matters,, Alaska Civ. R. 94 
permits a superior ct ,. t to relax the filing 
deadlines provided in the civil rules 
McCarrey v. Commissioner o f Natural 
Resources. Sup Ct Op No. 1088 iFile No. 
2076). 526 P.2d 1363(1974).

No abuse o f discretion in relaxing 
30-day requirement. — Due to the 
confusion concerning the time limitations 
for appealing administrative decisions, the 
trial court did not abuse its discretion in 
relaxing the 30-day requirement of this 
section. McCarrey v. Commissioner of 
Natural Resources. Sup. Ct. Op. No 1088 
(File No 2076). 526 P 2d 1363 H9741

For exprrss authority to the superior 
court to relax the time limitation fo r 
appeal* from  administrative boards, 
see Alaska App R. 45<i). McCarrey v 
Commissioner of Natural Resources. Sup 
Ct Op No 1088 .File No 2075i. 526 P 2d 
1353 H974'

Initiation o f review o f order of 
W orkers' Compensation Ronrd. — 
Where a party to a pixeeding before the 
Alaska Workman's I now Workers'l 
Compensation Board seeks review in supe­
rior court o f a board order, such review 
must be initiated by the injunction 
procedures made obligatory by AS 
23 30 l2 6 ic  Aleutian Homes v Fischer. 
Sup Ci Op No 366 (File No fl68i. 418 
P 2d 769 ' 1966'

Complaint fo r injunctive relief is dis­
tinct fron  an appeal o f an 
administrative order. United States v 
RCA Alas Communications. Inc . Sup ft , 
Op No 1647'File No 3772', 697 I* 2d 4«9 
'1978)

Factor* required fo r Issuance o f pre­
lim inary injunction. The rurxistenre 
of three factors is required in order v  
justify the issuance of a prelimine.t in­
junction <ll The plainti(T must lie faced 
with i 'sparable harm. '2i the opposing 
party luat be adequately protected, and 
'3i the plaintilT must raise "serious" end 
'substantial” questions going to the merits 
o '  the case, that is the isaue< raised cannot 
tie "frivolous or obviously without merit " 
Keystone Serve , Inc * Alaska Transp 
Comm'n. Sup C t Op No 1485 'File No 
315H. 568 I* 2d 952 i I977i

Article go»ern* leasing procedure* 
under A laska l-and Art. -  The judicial 
review portions o f thr Administrative 
Procedure Act govern leasing procedures 
conducted by thr Division of Lands under 
the Alaska Lan i Art Alyrska Ski Carp *
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proceedings, (6) the exhibits admitted or rejected, (7 ) the ,'ritten 
evidence, and (8) a ll other documents in the case. * >

(d) Upon order o f the superior court, appeals may be taktfn on the 
original record or parts o f it. The record may be typewritten or 
duplicated by any standard process. Analogous rules o f court governing 
appeals in civil matters sha ll be followed where this chapter is silent, 
and when not in conflict with this chapter.

(e) The superior ccurt may enjoin agency action in excess o f 
constitutional or statvtory authority at any stage o f an agency 
proceeding. I f  agency action is un law fu lly withheld or unreasonably 
withheld, the superior court may compel the agency to initiate action. 
(§ 24 (ch 2) ch 143 SLA 1959)

Croat reference*. — Aa to applicability 
o f thia chapter to proceeding* of the 
Department of Environmental Conser- 
vation under AS 30.25, *<*« AS 30 25.320 
and note thereto 

See note to AS 44 62 570.
Thle »ection and AS 44.62.570 pre- 

acribe the manner and acope o f jud l- 
cial review, Mobil Oil Corp. v Loc I 
Boundary Comm'n, Sup Ct Op No 989 
(File No l«47i, 518 P 2d 92 '1974).

Hut they do not addres* the form  o f 
an agency'* determination*. Mobil Oil 
Corp v Local Boundary Comm'n. Sup Ct 
Op No 989 (File No 1947*. >18 P  2d 92 
<I9?4>

When review it proper. — Review it 
proper where pottponemenl of appellate 
review until a final judgment i* entered by 
the superior court may result in irvjustice 
beaause o f impairment of a legal right and 
where the order tought to be reviewed it of 
tuch substance and importance at to 
juatify deviation from the .normal 
appellate procedure by way of appeal and 
to require the immediate attention o f thit 
court Mukluk Freight Liner v Nabort 
Ala'. Drilling. Inc.. Sup C l Op No 967 
(File No 18701, 516 P 2d 408 • 1973» 

When o rde r it fina l. -  An order by th* 
tnal court at a general rule it Mid to he 
final if it completely and inally dispose* of 
the contested claim* un their incnta 
Mukluk Freight Line* v Nabort Ala* 
Drilling, In c , Sup Ct Op No 967 iFile 
No 18701. 516 P 2d 408 U973I 

The term "fina lity " ia aubjert to 
several definition*. Mukluk Freight 
Line* v Nabor* Ala* Drilling. Inc . Sup 
Ct Op No 967 iFile No I870i. 516 P2d 
408 <l»73i 

Applicable atandard fu r review o f 
agency determ ination. -  See Mukluk 
Freight Line* v Nabon Ala* Drilling,

Inc . Sup Ct. Op. No. 967 (File No. 1870), 
516 P2d 408 (1973).

The heading o f article 8, 
"Administrative Adjudications," la not 
determ inative o f whether thia section 
and AS >4 62570 apply aolely to 
adjudicatory proceeding*, tince auch 
heading* are not part of the law of Alaska 
Ketchikan Retail Liquor Dealer* Att n v 
State, ABC Bd.. Sup. Ct Op No 1963iKile 
No 3697), 602 P 2d 434 <1979i

Action o f the Alcoholic Beverage 
Contro l Board in conaidering and 
approving a license application wa» an 
administrative adjudication Ketchikan 
Retail Liquor Dealer* Asa'n v State. ARC 
Bd . Sup Ct Op No 1963 (File No 3697<. 
602 P 2d 434 <1979i

Who may appeal order. — Although 
thi* section doe* not * -scify who may 
appeal the order, it is interpreted to create 
a right of appeal in the parties to an 
administrative hearing Ketchikan Retail 
Liquor Dealer* vss'n v State. ABC Bd , 
Sup Ct Op No 1963 (File No 3097>. 602 
P 2d 434 <19791

"Parties". — Persons permitted to 
appear at a public hearing authorized by 
AS 04 05 030<c> were parties to that 
proceeding Ketchikan Retail Liquor 
Dealer* Ass'n v State. ABC Bd . Sup Ct 
Op No 1963 'File No 3697> 60 . P 2d 434 
<1979i

Necessary parties. — It is too broad a 
reading of this section to conclude that the 
phraseology “ final administrative order' 
manifests a legislative intent that the 
director of the division of land*, or th» 
Stale of Alaska, are necessary parties lu 
any appeal from the director's grant or 
rejection of an application for royalty 
allowance once the same has been 
contested Pan American Petroleum Corp 
v Shell Oil Co Sup Ct Op No 553 iFile 
Na *INi. 455 P2d 12 <19M> __________
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Time lim itation set by AS 44.62.540(a) 

and subsection (a). — AS 44 62 540(a) 
and subsection <ai o f this section seem to 
combine to allow only 60 d a y s  after deliv­
ery' or mailing of a decision within which 
to seek review in the courts, where the 
agency has not responded to a petition for 
reconsideration within 30 d B y s  after deliv­
ery of its decision. Union Oil Co. v. State 
Dep't of Natural Resources, Sup. Ct. Or. 
No. 1087 (File No. 2025'. 526 P.2d 1357
(1974).

"Review " and "reconsideration" 
compared. — Both "review” and 
"reconsideration" in a broad sense refer to 
a re-eramination o f acts or a course of 
proceedings But as normally used in the 
context of administrative adjudication, 
"review" implies a consideration o f a case 
by one other than the entity which 
initially decides it, while 
"reconsideration" implies a
re-examination, and possibly a different 
decision, of a case by the entity which 
initially decide* it Union Oil Co. v State 
Dep't o f Natural Resource*. Sup Ct. Op 
No 1087 (File No 2025). 526 P 2d 1357 
(19741.

Judicia l review without exhaustion 
o f remedies. — Pan American Petroleum 
Co i v Shell Oil Co., Sup Ct Op No 553 
• Fi No 918). 455 P. 2d 12 11969'. 
establishes the propriety of seeking judi­
cial review of a division of Ian-* decision 
without exhausting further > medie* 
within the Department of Natural 
Resource* But it due* i pr mbit thr
pursuit of further remedies w.thin the 
department, where those rvmediex exist 
pursuant to statutory authority and 
promulgated regulations, such as AS 
38 05 020 and 11 AAC 516 32 Union Oil 
Co v. State Dep't of Natural Resources, 
Sup Ct Op No 1087 I File No 2025 >. 526 
P 2d 1357 11974 *

There ore situation* in which me may 
postes* the alternative* of either seeking 
judicial review directly from a derision ol 
(he division of lands or seeking review by 
the commissioner and then invoking judi­
cial resi*w Union Oil Co v Stale Dep t of 
Natural Resources, Sup Ct Op No 1U67 
iPile No 2025.. 526 P 2d 1357 119741

Failure to file an appeal within strict 
time lim itations doe* not create a 
jurisd ictional defect. McCarrey * Com 
misunnrr of Natural Rewurtrt, Sup Ct 
Op No 1088 <File Nn 2()75r. 578 P "*£ 
1353<19741

Extension o f time tin ba llons for 
filing appeal is procedural. — Thr supe 
nor court's drcisr.n in etlending Ihe time

limitations for filing an appeal only 
involved a procedural matter and was 
entirely proper since in analogous 
procedural matters. Alaska Civ. R. 94 
permits a superior court to relax the filing 
deadlines provided in the civil rules. 
McCarrey v. Commissioner o f Natural 
Resources. Sup. C l. Op. No. 1088 (File No. 
2075). 526 P.2d 1353 < 1974)

No abuse o f discretion in relaxing 
30-day requirem ent — Due to the 
confusion concerning the time limitations 
for appealing administrative decisions, the 
trial court did not abuse its discretion in 
relaxing the 30-dav requirement of thie 
section McCarrey v. Commissioner of 
Natural Resources, Sup Ct Op No. 1088 
.File No, 2075', 526 P 2d 1353 .19741,

Fo r express authority to the superior 
court to relax the time lim itation fo r 
appeals from adm inistrative boards, 
see Alaska App R 4 5 "  i. McCarrey v. 
Commissioner o f Natural Resources. Sup. 
C t Op No 1088 iFile No 2075i, 526 P 2d 
1353 11974)

Initiation o f review o f  o rde r o f 
W orkers ’ Compensation Board . —  
Where a party to a proceeding before the 
Alaska Workmen's Inow Workers'I 
Compensation Board seeks review in supe­
rior court of a board order, such review 
must I initiated by the injunction 
procedures made obligatory by AS 
23.30 128(0. Aleutian Homes v Fischer. 
Sup Ct Op No 365 < File No 6681. 418 
P 2d 769(1966'

Complaint fo r injunctive re lie f is d is­
tinct from  an appeal o f an 
administratis'- o rder. United State* v 
RCA Alas Communications. Inc .Sup Ct 
Op No 1647.File No 3772*. 597 P 2d 489 
U978.

Factor* required fo r issuance o f p re ­
lim inary injunction. • The coexistence 
of thrre factor* i* required in order to 
justifv the issuance o f a preliminary in ­
junction *1) Thr plaintiff must be fared 
with irrepirable harm. '2' the opposing 
party must be adequately protected, and 
t.** the plaintiff must raise "serious' and 
"substantial' question* going to the merit* 
of the rase, that is, the issue* raised cannot 
he "frivolous or obviourlv without merit " 
Keystnne S e rv t. Inr v Alaska Transp 
Comm n, Sup Ct Op No 1485 (F ile No 
3151-. 568 P 2d 1*,J|.

A n k le  governs leasing procedures 
under A laska Land Act. — The judicial 
review portion* of thr Administrative 
Procedure Art govern lra*mg procedures 
conducted by the Division of Lands under 
the Alaika Land Act. Alveaka Ski Corp v
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Holdsworth, Sup, Ct. Op. No. 406 (File No. 
620'. 426 P.2d 1006(1967).

P re lim inary re lie f where permanent 
rate established. — Subsection (el allows 
the superior court to assert jurisdiction 
and irrant preliminary relief in a case 
where an agency has established a perma­
nent rate. A J  Industries, Inc. v. Alaska 
Pub Serv. Comm'n. Sup. Ct. Op. No. 622 
(File No. 11731,470 P 2d 537 (1970). rev'd 
on other grounds on rehearing, 483 P.2d 
198(1971).

Appeal to court to obtain review and 
return to court to continue litigation 
are separate processes. — Appealing to 
a court for the purpose of obtaining review 
of an inferior tribunal's order and 
returning to a court with retained jurisdic­
tion for the purpose of continuing 
litigation are separate and distinct legal 
processes Greater Anchorage Aren 
Borough v City of Anchorage. Sup. Ct Op 
No 856 iFile No 15691. 504 P.2d 1027 
< 1972'. overruled on other grounds. City of 
Juneau v Thibodeau. 595 P 2d 626 ' 1979i

Court apprising parties o f right to 
seek review did not retain jurisdiction . 
— A lower court which merely apprised 
the parties of their rights to seek judicial 
review of an administrative adjudication 
under this chapter did not retain jurisdic­
tion Greater Anchorage Area Borough v 
C u t  of Anchorage, Sup Ct Op No 856 
-F.i* No 1569'. 504 P 2d 1027 <19721 

Applied in Wilson v. Employment

Security Comm'n. 6 Alaska L J . No. 3, p,t 
93 (March. 19681; Jager v. State. Sup. C 
Op. No 1161 (File No 2057), 537 f>.lu 
1100 (1975); Moore v. State, Sup. C l Jp. 
No 1284 (File Nos 2551, 2587). 553 P  2d  
6 (1976); Alaska Pub Utila. Comm'n v. 
Chugach Elec Ass n. Sup, C l Op. No. 1636 
(File Nos. 2969. 2993). 5&0 P.2d 687 
u978); Chevron U.S.A., Inc. v. Hammond 
(A77-195 Civil), F. Supp (D. Alas. 
1978); JefTries v. Glacier State Tel. Co.. 
Sup. Ct. Op. No 1985 (File No 42981.604 
P .2d4 (19791 

Quoted in Jeirel v. Kenai Peninsula 
Borough School Dial., Sup Ct. Op. No 
1458 (File No 29011. 567 F.2d 760 (1977).

Stated in Alaske Tramp Comm'n v. 
Alaska An lines. Inc . Sup. Ct. Op. No 429 
(File No. 881'. 431 P2d 510 H967); 
Matanuska-Susitna Borough v. Lum. Sup 
Ct Op No 1179 (File Noi 2241, 2250(. 
538 P.2d 994(19751 

Cited in 1-cegr v. Martin. Sup Ct Op 
No. 131 (File No 256i. .179 P2d 447 
(1963i; RC.A Serv Co. v Liggatt. 2 
Alaska L J  No 1, p 7 (Jan , 19641; King v 
Alaska State Housing Auth . Sup Ct. Op. 
.4o 917 iFile No 1613), 512 P.2d 887
11973). Alaska Pub Util. Comm'n v. 
Greater Anchorage Area Borough. Sup 
Ct- Op No 1139 (File No 2314». 534 P2d 
549 >19751.

Am. Ju r . 2d reference. — 2 Am Jur 
2d. Administrative Law. I  550

Sec. 44.62.570. Scope o f  rev iew . ia» An appeal shall be heard by 
the superior court sitting without a ju ry .

<b> Inquiry in an appeal extends to the lollowing quest ons: (1) 
whether the agency ha* proceeded without, o r in excess o f jurisdiction; 
(2 ) whether there was a fa ir hearing; and (3) whether there was a 
prejudicial abuse o f discretion. Abuse o f discretion is establishi d i f  the 
agency has not proceeded in the manner required by law, the or^er or 
decision t* not supported by the findings, nr the findings are not 
supported by the evidence.

(cl The court may exercise its independent 'idgment on the 
evidence I f  it is claimed that the findings are not supported by the 
evidence, abuse o f discretion is established i f the court determines that 
the findings are not supported by 11 1 the weight o f the evidence, or t2i 
sul itnntial evidence in the light o f the .ole record 

id* The ct irt may augment the agency record in whole or in part, or 
hold a hearir g de novo. I f  the roi rt finds that there is relevant evidence 
whir** in the exercise o f reasonable diligence, could not have been 
produced o r which was improperly excluded at the hearing, the court 
may 411 enter judgment as provided in *el o f this section and remand

§ 44 .62 .570
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the case to be reconsidered in the light o f that evidence; o r (2) admit 
the evidence at the appellate hearing without remanding the case.

(e) The court shall enter judgment setting aside, modifying, 
remanding, or affirm ing the order o r decision, w thout lim iting or 
controlling in any way the discretion lega lly vec .ed in the agency.

(f) The court in which proceedings under this section are started may 
stay the operation o f the adm inistrative order or decision until (1 ) the 
court enters judgment, (2) a notice o f fu rther app* a l from the judgment 
is filed, o r (3 ) the time for filing the notice o f e p rwal expires.

(g) No stay may be imposed or continued i f  thi court is satisfied that 
it ia against the public m erest.

(h ) I f  fu rther appeal is taken, the supreme court may, in its discre­
tion, s t a y  the superior court judgment or agency order.

(i) I f  a fina l adm inistrative order or decision is the subject o f a 
proceeding under this section, and the appeal is filed while the penalty 
imposet. is in effect, finishing or complying with the penalty imposed 
by the adm inistrative agency during the pendency o f the proceeding 
does not make the determ ination moot. (J 25 (ch 2) ch 143 SLA 1959>

Croat reference. — A* lo applicability 
of this chapter to proceeding* o f th* 
Department o f Environmental Conm - 
va'.ion under AS 30 25. •*# AS 30 25 320 
and not* thereto

Thia eection and AS 44 92 MW pre- 
acrib* th* manner and acop* of judi­
cial review. Mobil Oil Corp v Local 
Boundary Comm'n. Sup Cl Op No 999 
iKil* No 1947). 519 P 2d 92-1 )74i

But they do not addreaa th* form  o f 
an agency'• determ ination*. Mobil Oil 
Carp v Local Boundary Comm'n. Sup .'t 
Op No 9*9 (File No l»47i. SIS P 2d 92 
(1974*

The heading o f artic le a. 
"Adm inistrative Adjudication*.'' I* not 
determ inative of whether AS 44 62 MW 
and thia sectnn apply aolely to 
adjudicatory proceeding* m m *  su c h  
heading* are not part of Ihe tan of Alaska 
Ketchikan Retail Liquor Dealer* Aae'n * 
Stale ABC Bd . Sup Cl Op No IW 'F il#  
No 369, >. 602 P 2d 434 < 1979)

(Questions for review. — One type of 
administrative daemon an question* af 
law involve* question* in which the 
particularised eiperienr* and knowledge 
of (he admimtUetit* persaanel giw* mte 
the determination When lhi« type of qua*- 
lian 1a prevented to the court foe review, 
deference thou id bo given te the 
administrative interpretation m m *  th* 
eaperti** af th* agtMy would he *f male 
rvaJ a»*is.*M# I* th* reurt Tha other bind 
af ra«e preeenu questions of law in which

knowledge and eipenenr* in the induetry 
a (Toni* little guidance toward a proper 
oonuderation of the legal ttauet Thin* 
caaea usually concern atatutory 
interpretation* or other analyaia of legal 
relationship* about which court* have 
specialited knowledge and **penance 
Consequently, court* ar* at laaat a* capa­
ble af deciding thi* kind of question aa an 
administrative agency Swmdel v Kellv. 
Sup C t Op No S12 'File No* 1419, 
141# . 499 P2d 291 il972>

leas in g  decision* of th* division of 
land* and Department o f Natural 
Resource* are subject to judicial review 
Such judicial review would be governed by 
th* relevant provisicn* of the 
Administrative Procedure Act • AS 44 62) 
Swmdel v Kellv . Sup Ct Op No 912 
• File No* 1416, I419> 499 P 2d 291 
H972)

Fou r >*l standard* o f review.
-  In int. , mg this tertian lb* »upreine 
murt ha* recognised at leart tour principal 
standards af review * f administrative 
decisions These are Ihe 'substantial 
evidence lest' for questions of fact, th* 
'reasonable bast* test' fee quest#*,.* * f law 
involving agency eipertis*. th* 
'subelitotien of judgment lest' for 
quest urn* af law s h e l l na eipertisa » 
involved, and the 'reasonable and not 
arbitrary test" for r*»»#w of 
admu, trail*# regulation! Jager * Bute. 
Sup Ct Op Na 1161 .File No 2047). 937 
P 2d 1100 i|9 7 ? i
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The reasonable basis tent is as

follows: In costs where ■ decision involves 
administrative expertise os to either 
complex subject matter or fundamental 
policy formulations, deference should be 
given to an administrative determination 
i f  it has a reasonable basis in law and fact. 
Alaska Pub. Utils Comm'n v. Chugach 
Elec. Ass'n. Sup Ct. Op. No 1636 (File 
Nos 2969. 2993., 5*0 P 2d 687 119781

Use o f rationa l basis test. — The 
reasonable basis approach should be used 
for the most part in cases concerning 
administrative expertise as o either 
complex subject matter or fundamental 
policy formulations Swmdel v Kelly, Sup 
Ct Op No 812 (File Nos 1416 .1418». 499 
P2d  291 U972)

Application of the reasonable basts test 
ts extremely useful where the 
administrative action under review 
resembles executive as opposed to 
legislative or judicial activity, where the 
decision under review dearly has nothing 
to do with the agenev's rule making func­
tion Swindelv Kelly.Sup C l Op No 612
• File Nos 1416. 1418). 499 P 2u 291 
•19721

Delineation o f electrical service 
areas. — Wl.ere the delm. elion of 
electrical service areas involved complex 
financial and engineering determinations 
and required considerable expertise in 
th e se  areas, and. in addition, fundamental 
policy formulations were involved in the 
Public Utilities Commissions task of 
eliminating undesirable comprlitmn end 
duplication of facilities under AS 
42 US 22l<di. the reasonable basis test was 
appropriate Alaska Pub Utils Comn.'n v 
Chugach Elec Ass'n. Sup Ct Op No 1636
• File Nos 2969 2993'. MO P 2d 687 
11978'

This section is made applicable to 
review o f Anal o rders o f Ihe Public 
U tilities Commission by AF 42 US 561 
Jager v State. Hup It Op No 1161'File 
No 20471. 437 PKu 1100'1975'

Whether proposed utility rates were 
designed Io and could meet 
competition, shift sales o f gas from 
winter to summer, and achieve 
interruptihd ily . are a ll questions of fact 
of the type traditionally reviewed under a 
substantial evidence standard Jager v 
State. Sup a  Op Na H i t  (File No 
20S7i. 437 P 2d IIOO<l97Si

Pub lic I'li lit ire  Commission's deci­
sion whether to conduct e ra le 
investigation is similar le Ihe type af 
decision involving agency eipertise in a 
mixed lew snd fan setting subject to the

"reasonable basis" standard » f review. 
Jager v. State. Sup. Ct. Op No 1161 (File 
N r 2057). 437 . 2d 1100(1975)

Under the "reasonable and not arbi­
trary ’  standard for review of 
administrative regulation*, the supreme 
court upheld the standard employs J by the 
Public Utilities Commission in 
determining whether to initiate a 
thorough rate investigation. I.e.. whether 
public mteiest would be served by such 
inver-tigalion Jsger v State. Sup Ct. Op. 
No 1)61 'File No 2047), 437 P 2d 1100 (I97SI

Findings o f fact supporting 
compensation awards must be made 
pursuant to subsection (b i o f this sec­
tion and AS 44 62 5b a) Hewing v 
Alaska Workmen's Comp Bd., Sup Ct 
Op No 916 'File No 1625). 512 P 2d 896 
11973)

Findings must be supported by sub­
stantial evidence. — The lest .a be 
applied under ibis section is whether the 
findings of the board which nave been 
challenged are vupported by substantial 
evidence in the light of the whole record 
Forth v Northern Stevedoring it 
Handling Corp . Sup Ct Op No 169 (File 
No 327). 385 P 2d 944 • 196.3.

Ar. administrative hoard'# findings 
should not be reversed if in the light of the 
whole record they ere supported by sub­
stantial evidence Keiner v Anchorage. 
Sup Ct. Op No 126 'File No 240). 376 
P2d 406 i I9t>)'. Forth v Northern 
Stevedoring A Handling Corp. Sup Ct 
Op No 169 • Fils No 327*. 385 P 2d 944 
11963>

In order to prevent dislocations of ihe 
respective functions of administrative 
agencies end Ihe courts, the supreme court 
hat consistently adhered to the substen 
lia l ividence lesl as the appropriate scope 
of review with regard to appeals from 
administrative agrnrsr* In re Apphratson 
of Peterson Sup Ct Op No 8!3<Filr No 
1066 - 499 P 2d 394 • 1972*

The supreme court h* li ng recognised 
Ih e  re* lev. .r«g court's , wer In measure e 
derision by the test o f whether ' sotolan 
tiel ev ids nr* on the w hole rrrurd’  supports 
it Swindrl v Kslly. Sup Ct Op No 812 
File Nee 1418 I4I9>. 499 P 2d 291 

•1972'
Abuse of discretion by agencies it 

ssteblished on review if th* egrnry's 
finding* ere net supported bv ’ euheUntiel 
evidence m the light af the whole record * 
In re Application of Peterson. Hup Ct Op 
Ne 613 (File No IU66-. 499 P 2d 304 
iWtl.

{ 44.62.57(

Th# subste
been adopted 
review in 
administrate 
court. Pan /
Shell O il Co 
No 918). 455 

It ia well se 
order of the 
Compenaatio 
in accordant 
suntia l evid 
Rodgers. Sup 
1918). 522 P 

The *"t» 
restricts the ̂  
only whelhci 
of fact are| 
evidence, 
contrary tn I 
Rodgers, S>t 
1918). 422 i l  

The start 
findings of f« 
if they are 
evidence on | 
this stands 
statutory. U  
ev idence in f 
Alaska IV  
Commumci 
2079 iFile 

Tbe i . 
be based 
serves th r 
ensure iha 
decision* 0  
feet, seconc 
appartun 
reasoning 
the dec is 
reviewing 
uate the ( 
Alaska P«l 
( omnium. 
2 0 7 9 )Tile | 

T hesu l 
employ ed l 
as Ihe t |  
Workmen • 
Hoard • 
in enter til 
the re 
«dm inn1 
court li 
Ct Op N«i 
I6 4 ' )9 7 « |
t»*l *%«!•
U> Ml pi 
A nr her ag |



§ 44 .62 .570 State Governm ent § 44 .6 2 .5 7 0
The substantial evidence criterion ha* 

been adopted u  the appropriate acope of 
review tn regard to appeal* from 
administrative agencies to the superior 
court Pan American Petroleum Corp v. 
Shell Oil C o . Sup Ct Op Ko. 653 (File 
No 9181.455 P2d  12 1969).

It to well aettled in Alaska that an initial 
order of the Workmen* I now Workera‘1 
Compensation Board should be reviewed 
in accordance with the principle of sub­
stantial evidence Interior Paint Co v. 
Rodgers. Sup. Ct. Op. No. 1039 (File No. 
1918). 522 P 2d 164 119:4'.

The substantial evidence standard 
restricts the court on review to considering 
only whether the administrative finding* 
of fact are supported by substantial 
evidence, and whether the aword is 
contrary to law. Interior Paint Co v 
Rodgers. Sup Ct Op. N< 1039 'File No 
191H’. 522 P 2d 164 (19741.

Th# standard of review of agrncy 
findings of fact that is they will be set aside 
if they are not supported by substantial 
w ider e on the whole record Inhi *nt in 

*t mdard is a requirement, in part 
statutory, thst the farts found be based on 
evidence inthe record C ityof Fairbanks*- 
Alaska Pub L'lil* Comm'n 4e Wire 
Communications. In c . Sup Ct Op No 
2079 -File No 397.1. P 2d <l980i

The requirement that the fa rts (mind 
be based on evidence in the record 
serve* three purposes: First, it helps to 
ensure that the agency does not make 
derisions thst have no adequate basis in 
fscl. second, it gives oppo .ng parties the 
opportunity to challenge the agency's 
reasoning process and the correctness o| 
tbe devisii'ti. and third, it affords 
reviewing courts the opportunity to eval 
ualr ihe decision City of Fairbanks v 
Alaska Pub I'tils Comm'n & Wire 
Communications. Inc Sup Cl Op No 
2079 File No l»77i, P2d 'UiW»

Thr substantial rv idencr standard is 
employed by Ihe superior court a* well 
as the supreme court in reviewing 
Workmen's Inow W orkrn'l Compensaiion 
Rnafd decision* Ibis standard is applied 
in order to avoid a possible didicstmn ot 
tbe respective functions of Ihe 
admitustralivi agrnrv and the superior 
court Interior Paint Co v Rodgers Sup 
Cl <V No 1039 'File No I9IR  522 I* 2d 
164 *1974'

"Substantia l ev Id rn rc ". -  Suhttan 
tsal evidence is stub relevant evidence as a 
reasonable mind might accept as adequatr 
to supt»>r1 a conclusion Kriner v 
Anchorage. Sup Ct Op No l2 6 * fi leN »

240). 378 P 2d 406 (1963). Forth v. North­
ern Stevedoring A Handling Corp., Sup. 
Ct. Op No 169 (File No 327). 385 PJd 
944 (1963): Interior Paint Co. v Rodgers. 
Sup C t Op No. 1039 (File No 1918), 522 
P.2d 164 (1974); State Dep't of Labor v, 
Boucher. Sup. Ct. Op No. 1669 (File No 
3329i. 581 P.2d 660 H978).

Court may not reweigh evidence. — 
The Workmen's |now Workers'! 
Compensation Board's decision need not 
be the only possible solution to the prob­
lem. for it is not the function of the court to 
reweigh the evidence or choose between 
competing inferences, but only to deter­
mine whether such evidence exist* Inte­
rior Paint Co v Rodgers. Sup Ct. Op No. 
1039 (File No. 1918). 622 P 2d 164(1974)

Under the substantial evidence stan­
dard. it is not the function of the reviewing 
court to reweigh th* evidence or rhooae 
between competing inference*, but only to 
determine whether sutb ’  idence exist* 
Slate Dep't o f Labor v L. - -her. Sup C 
Op No 1669 (File No 3329). 5HI P ?d 660 
(1978*

The procedure allowing discretion 
o f the superior court in Ihe granting o f 
tria l de novo simplifies and expedites the 
handling of appeals, and at th r same time, 
it aflordt sutricient flexibility so that if th* 
agency record is not •ufTicicnt to deter 
mine the issue un appeal, or if the record 
disclose* that justice require* evidence to 
tie taken de novo, thr tupenor court hat 
the discretion to do what it necessary by 
granting a new trial on hearing either in 
whole or in part Keiner v Anchorage. 
Sup Ct Op No 126 'Kile No 240(. 376 
P 2d 406 • 19631

Conditions fo r granting stay. — A 
stav may hr granted only when the follow, 
ing condition* are met •*' When the 
petitioner is likely to prevail on the merit* 
of thr appeal. * tv i where the petitioner hat 
•hawn that without a stay it will suffer 
irrrparahle injury, tc* where there ia no 
tuhttantial barm to other in ltresln i 
jiersnnt. and • tl* where the public interest 
will not tie harmed Alatka Coastal 
Airlines v S A M Flight Training. 6 
Alatka L J  No 4. p 103 lApn l. |9M )

The ro u rt 't  authority to remand 1* 
limited by th r p ro i isiont o f subsection 
id Ml I. Fitrbback A M««r* of Alas Inc v
l.vnn Sup C l (ip No 304 'Id *  No M3', 
407 P 2d 174 ‘ I965i

When subjection (d l aulborire* 
remand. Hut section >d< authorises 
remand if Ihe lourt findt that Ihere it 
relevant • « iei.ee• I • ahirh in th* rtem t*  
of rratotvabl* diligence could not have

205
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been produced or (2) which was improperly 
excluded at the hearing. Employer* Com. 
Union In*. Group v. Schoen. Sup. Ct Op 
No. 1008 (File No*. 1884. 1895). 519 P.2d 
819(1974).

A remand i* appropriate when the tup*- 
nar court determine* that vital evidence 
ha* been erroneously excluded before the 
Alaska Workmen's (now Workers') 
Compensation Boara Lonn..ercial Union 
Cos. v. Smallwood. Sup. Ct. Op No 1246
• File No 2443). 550 P2d 1261 il976>.

Denial o f cross-examination 
resulting in the improper exclusion o f 
re levant evidence justifies a remand 
under the second standard enunciated in 
subsection'di. Employers Com. Union Ins 
Group v Schoen, Sup. Ct. Op. No 1006
• File No* 1884. 1895). 519 P.2d 819
11974).

Remand held proper. — W'here the 
causal relationship between employment 
and disability is disputable and th* 
sufllrier y of evidence question is close, it 
was appropriate for the superior court to 
remand such a case after determining that 
vital evidence had erroneously been 
excluded Employers Com Union Ins 
Group v. Schoen. Sup Ct. Op No 1008 
r i le  No* 1684. 1695>. 519 P 2d 819 

<19741
Absence o f ground fo r remand. — 

Where th* statutory ground for remand 
relied upon by the court was not present, 
the court erred in declining to decide the 
question pretented on the appeal 
Fischback A Moore of Ala* ’ c v Lynn. 
Sup Ct Op No 304 <Fil* So 543' 407 
I* 2d 174 i I965i

The superior court's action in 
reTnanding a pending case, appealing tie  
Workmen s Inow Workers'l Comp« nsation 
Boards finding of no permanent partial 
disability, to the board on the basis of an ex 
parte order requiring ihe employer to pro­
vide for a medical examination of thr 
employee, was a mistake Fischback A 
Moore o f Alas . Inc v Lynn. Sup Ct Op 
No 304 'File No 543•. 407 P 2d 174 
i IMA*

In itia l examination o f sufficiency o f 
evidence to be made in superior court. 
— In 'he circumstances of a remand the
• uprer e court ia not inclined to deviate 
from its previous procedure of requiring 
the initial esamination of the sufficiency 
of evidence to he made in the superior 
court • 11her than undertaking itself a 
review of Ihe record (or the first lime 
Commercial Union Co* * Smallwood. 
Sup Ct Op No 1246 File No 2443'. 650 
P 34 12bI <1976.

Augmenting an ndministrntive 
record ia a discretionary device Avail­
able to the superior court. Employers Corn. 
Union Ins Group v Schoen. Sup. 7t. Op. 
No 1008 'File No*. 1884. Ie95v 5 i9  P.2d 
819(1974) ,

That it i* proper for the court to
augment the record ia made clear in
subsection (d). Jager v. Slate. Sup Ct. Op
No 1161 (File No. 2057*. 537 P.2d 1100
(1975).

Complaint fo r  injunctive re lie f ia dis­
tinct from  an appeal o f an
administrative order. United Stales v 
RCA Alas Communications. Inc.. Sup Ct. 
Op No 1647 ‘ File No 3772*. 597 P2d 489 
(1978i.

Factor* required fo r issuance o f pre­
lim inary injunction. — The coexistence 
of three fsctor* it required in order to 
justify the Issuance of a preliminary in­
junction: i l l  The plainttIT mutt be faced 
with irreparable harm. <2* tha opposing 
party mutt be adequately protected, and 
<3> the plaintifT must raise "serious'' and 
"substantial" questions going to the merits 
of the case, that if. the issues raised cannot 
t>« "frivolous or obviously without merit “ 
Keystone Serv* , Inc v Alaska Trantp 
Comm'n, Sup Ct Op No 1485 <File No 
3 I5U . 568 P 2d 95" < 1977*

Article govern i leasing procedure* 
und rr A laska Land Art- — The judicial 
review portion* of th* Administrative 
Procedure Art <AS 44 62' govern leasing 
procedure* conducted by thr Division of 
Land* under the Alaska land Act 
Alytska Ski Corp v Holdsworth, Sup C t 
Op No 406 >Ftlt No 620'. 426 P 2d 1006 
• 1967).

Handling o f  information by Public 
Utilities Commission unconstitutional. 
— Where both the city of Fairbanks and a 
corporation sought a certificate of public 
convenient* and necessity In provide 
telephone service, at thr hearing to decide 
the matter thr Alaska Public Utilities 
Commission s'aff requr'-led two years' 
annual balance sheets and income 
statements from the corporation, the 
corporal ion agreed to supply them to tie  
stafT. but requrstrd that they not or 
divulged to Fairbanks or betome part of 
the record claiming that thev were 
proprietary and that revealing mem could 
pis'* the corporation at a compel His* 
disadvantage in Its telecommunications 
contracting business. Fairbanks tected 
and suggested a* an alternative mat the 
income sialements and balance sheets 
could be revealed In certain 
representtdvrs of Fairbanks under an

I

>

order of confident! 
ruled that the infon 
and should be kept c 
allow any represen 
m  it; a comm 
reviewed the incorr 
ance sheets and I 
testified that the c 
its financial con 
financially fit; and 
which thi* drierm 
never placed i) 
commission's hand 
relating to the • 
fitness violated p 
City rt Fairbanks 
Comm n A Wire 
Sup. Ct Op. No 2 
P 2d <19801 

Action o f  the 
Contro l Board  
approving a licet 
administrative a 
Retail Liquor De* 
Bd . Sup Ct Op. 7 
602 P 2d 434 <19* 

Review o f  an 
■ion pursuant l< 
appeal is governi 
established in su. 
tion Ketchikan 
Aaa n v State. Ai

I

S e e . 44 .6 2 . 
contii unnces. 
conti .lo n c e rJ  
(ch 21 ch 1431

Am. J u r . 2d i 
2d. Admimstrat

See. 44.62J 

the agency 
district whet 

( I I  diaobtM 
(2 ) refuse: 
3 1 refuse) 
14) refuse) 
(5 ) ia guil 

obstruct the 
(bl *!pon 

an order din 
why he *hoi 
the certifier

5 44.62.580



$ 44.62.580 State G overnm ent « 44 .62 .5 90

order of confidentiality; the commiasion 
ruled that the information wa« proprietary 
and ahould be kept confidential and did not 
allow any repreaentative o f Fuirbanka to 
see it; a commission staff member 
reviewed the income statements and bal­
ance sheets and based on that review 
testified that the corporation could meet 
iu  financial commitments and was 
financially fit; and the information upon 
which this determination was based was 
never placed in tha record, the 
commission's handling o f the information 
relating to tha corporation's financial 
fitness violated procedural due process 
City o f Fairbanks v Alaska Pub Utils 
Comm'n & Wire Communications. Inc , 
Sup Ct. Op No 2079 <File No. 39771.
P 2d H980).

Action o f the Alcoholic Beverage 
Contro l Board in considering and 
approving a license application was an 
administrative adjudication Ketchikan 
Retail Liquor Dealers Ass'n v State. ABC 
Bd , Sup Ct Op No 1963 'File No 3697). 
602 P 2d 434 (1979)

Kevu-w o f an adm inistrative deci­
sion pursuant to an Appellute liu le  45 
appeal is governed by the broad standards 
established in subsection ib) o f this sec­
tion Ketchikan Retail Liquor Dealers 
Ass'n v Slate. ABC Bd . Sup, Ct Op No

1963 (File No 36971,602 P 2d 434 (1979).
App'icd in Manthey v. Collier. Sup. Ct. 

Op N« 55 (File No 94 1. 367 P.2d 864 
(1962 1; Cordova Fish & Cold Storage Co v. 
Estes. Sup Ct Op No. 59 (File No 126). 
370 P.2d 180 (1962); Morrison-Knudten 
Co. v Vereen. Sup. Ct Op No, 345 (File 
No 610). 414 P 2d 536 (1966); Chevron 
U.S.A.. Inc. v Hammond (A77-195 Civil), 

F Supp iD Alas 1978); State v. 
Smith, Sup Ct Op No 1838 (File Nos 
3797. 3893). 593 P 2d 625 (1979); Jeffries 
v. Glacier State Tal. Co.. Sup. Ct. Op. No. 
1985 (File No 4298). 604 P  2d 4 (1979).

Quoted in Leege v. Martin. Sup C l Op 
No. 131 (File No. 256:. 379 P2d  447 
H963); Watts v Seward School Bd , Sup 
Ct. Op No 380 (File No 427). 421 P2d 
586 H 966). Employers' Liab Assurance 
Corp v. Bradshaw. Sup. CL Op. No 360 
iFile No 691 1. 417 P 2d 600(1966). Alaska 
Redi-Mis. Inc v Alaska Workmen's 
Comp Bd., Sup Cl Op No 359 (File No 
692). 417 P 2d 595(1966).

Cited in R.C A. b«rv Co. v L<..g»tt. 2 
Alaska L J  No l .p  7 iJan.. I964>. City of 
Juneau v. Croplev, Sup. Ct. Op No 415 
• File No 752'. 429 P 2d 2 1 11967 (. A mdi v. 
State. Dep't o f Labor. Sup Ct Op No 
1729 (File No 3578i. 583 P 2d 799 U976i

Sec. 44.62.580. C ontinuances. The agency may grant 
continuances I f  u hearing ofTtrer is assigned to a hearing, no 
continuance may be granted except hy him for good cause shown. (4 26 
(ch 2i ch 143 SLA 1959)

Am. Ju r. 2d reference. — 7 Am Jur
2d. \'!n.ini»trative Law. I  42o

Sec. 11.62.59(. Contem pt. <u> In a proceeding before an agi X ), 
the agency shall certify the fact-- to the superior court in the judicial 
district where thi proceeding is held if u person in the proceeding

(1 ) disobeys or resists a law ful order;
(2 ) refuses to respond to a subpoena.
(3 ) refuses to take oath or affirm ation as a witness;
14 ' refuses lo  be examined; or
(5 ) is guilty o f misconduct itt u hearing or so near the hearing as to 

obstruct the proceeding.
(bi Upon certification under im) o f th is section, the court shall issue 

an order directing the person to uppcar before the court and show cause 
why he should not In- punished for contempt The order and a copy of 
the certified statement shall be served on the person
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(c) A fter service under (b) o f this section, the court has jurisdiction 
o f tne matter.

(d) The law applicable to contempt committed by a person the 
tria l o f a civil action 'e fo re the superior court applies to contempt 
under th i. section as to

(1) the proceeding taken;
(2) the penalties imposed; and
(3) the way the person charged may purge h im self o f the contempt. 

(4 27 (ch 2) ch 143 SLA 1959)
Sec. 44.62.600. M a il vote. A member o f an agency qualified to vote 

on a question may vote by moil. (§ 28 (ch 2< ch 143 SLA 1959)

Quoted in In rr Application of Peterson, 
Sup Ct Op No 0X3 (File No 1066i. 499 
P 2d 304 <1972)

Cited in In re Application of Pelerion. 
Sup Ct. Op No 013 (File No J066». 499 
P2d 304 (19721

Sec. 44.62.610. C harge . A sum authorized to be spent under AS 
44 62.330 — 44 .62 .630 by an agency is a legal charge against the 
appropriations o f the agency. (ft 29 <ch 2» ch 143 SLA 1959)

Sec. 44.62.620. P ow e r to adm in iste r oath s. In a proceeding under 
AS 44.62.330 — 44 62.630 an agency, agency member, secretary o f an 
agency or hearing nfficer may administer oaths and affirmations and 
certify official acts <5 30 <ch 2) ch 143 SLA 1959<

Sec. 44.62.630. Im p a rtia lity . The functions o f hearing officers and 
those olTicers participating in decisions shall be conducted in an 
impartial manner with due regard for the rights o f u ll parties and the 
facta and the law. and consistent with the orderly and prompt dispatch 
o f | roceedings These officers, except to the extent required for the 
dis|osition o f ex parte matters authorized by law. shall not engage in 
interviews with, or receive evidence or argument from , a party, directly 
o r indirectly, except upon opportunity for a ll other parties to hi* 
present Copies o f a ll communications with the** ofTicer* shall be 
served upon a ll parties <ft 31 <ch 2i ch 143 SLA 19501

Combination o f function* o f tbe *tatr 
t r  r atlorne>, pro** tu to r and 
ad judicator did not violate thi* M>ctiun 
or du* prurr** In r* Conduct of Curnatiu* 
Suji Cl Op No lO IW 'F'UNo 1944' 420 
r  2d 76. 421 l> 2d 497 i |974>

TV  ccmbmation o f intrtiiga liy* and 
judicial function* within an a ( r u n  dor* 
not * lolatr due prnrr**. a board ma> mak* 
preliminary factual inquiry on  it* own in 
order to determine if charge* «hou)d I*

filed And minimum rv«,Miremrnl* of 
prnerdura! d *« prwew ar* not dlmded by
tha attorney <a ilw age n o  «rtmg a* 
•d si mu im jiraredur*l matter* In r* 
CusJuri of Camel.a* Sup Ct <)|> No 
IO I9 hile.No |»4t . !U)a P 3d 76, 431 t" 2d 
497 <19741 

Am .fu r. Zd r* fr r*n c r - I ard km 
Jur 2d. 1’uNie Adminiatrativ* law . 
I I  63. 4 |n  41 j

$
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Article 9. General Provisions.

Section /

640 Definition* » •
650 Short title -  • '

0

Sec. 44.62.640. Definitions, (al In AS 44 62.010 — 44.62.320. 
unless the context otherwise requires,

(1) "order of repeal" means a resolution, order or other official act of 
a state agency which expressly repeals a regulation in whole or in part;

<2» "regulation" means every rule, regulation, order, or standard of 
general application or the amendment, supplement or revision of a 
rule, regulation, order or standard adopted 1 y a state agency to 
implement, interpret, or make specific the law enforced or 
administered by it. or to govern its procedure, except rne which relates 
only to the internal management of a state agency; "regulation" does 
not include a form prescribed by a state agency or instructions relating 
to the use of the form, but this provision is not a limitation upon a 
requirement that a regulation be adopted under this chapter when one 
is needed to implement the law under which the form is isaued; "regu­
lation" includes "manuals," "policies." "instructions," "guides to 
enforcement." "interpretative bulletins," "interpretations." and the 
like, which have the effect of rules, orders, regulations or standards r r 
general application, and this and similar phraseology shall not be used 
to avoid or circumvent this chapter; whether a regulation, regardless 
of name, it covered by this chapter depends in part on whether it affects 
the public or is uted by the agency in dealing with the public;

i3> "lieutenant governor" meant the office of the lieutenant 
governor in the executive branch of the state government, or another 
agency designated by executive order under the constitution;

(4» "state agency" means a department, office, agency, or other 
organizational unit of the executive branch, except one expressly 
excluded by law. but does not include an agency in the judicial or 
legislative branches of the state government

<b> In AS 44 62330 — 44 62 630, unless the context otherwise 
requires.

• It "agency" includes the state boards, commissions and officers 
luted in AS 44 62 330 and those to which this chapter is made 
applicable by law or executive order involving reorganization under 
the constitution.

(2> "agency member" means a person who is a member of an agency 
to which AS 44 62 330 — 44 62 630 apply, and includes a person who 
himself is an agency.

(3> "hearing officer" ’ ans a hearing ofTicer qualified under AS
44 62 350.

I4> "parly" includes the agencv. the respondent, and a person, t *er 
than an officer or an employee of the agency in his official capacity * ho 
has been allowed to appear in the proceeding.
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ft 4 4 .6 2  6 40 A l a s k a  S t a t u t e s ft 4 4 .62 .640
(5 ) respondent means a person against whom an accusation is filed 

under AS 44.62.360 or against whom a statement o f issues is filed 
under AS 44.62 .370 . (ftft 2, 3 a rt I (ch 1) ch 143 SLA 1959; ft 1 (ch 2) 
ch 143 SLA 1959; am ft 78 ch 69 SLA 1970)

"Regu lation” . — The um o f the term* 
‘'rules and regulation*" found in AS 
3806 020<bMli la synonymous with the 
.arm “ regulation" found in this section 
Bradley v. Stale, 2 Alaeka L J  No. 6. p 86 
UuneJuIy, 19641.

Verba l additions to regulation* 
involving requirement* o f *ub«tance 
are unauthorised and unenforceable 
Stale v. Tanana Valley Sportsmen's Ass'n. 
Sup Ct Op No 1716»File No 3433). M3 
P 2d 864 <1976).

The iMuance o f permit* for the killing of 
carbou in certain tpecified area* of the 
•tat* baaed on verbal instruction* to the 
permit agent* a* to the need of indi« idual 
applicant* doea not conform to re­
quirement* o f thi* chapter Stale v. 
Tanana Valley Sportsmrn's Ass'n. Sup C t 
Op No 1716 'File No 3433•. M3 P 2d 654 
*19761

An investigation I* not a regulation. 
Allstate Ina Co v Municipality of 
Anchorage. Sup Ct Op No 1913 . File No 
3M2i. 599 P 24 140 U979.

The legislature ha* eapresaly 
included the Hoard o f Gotensor* o f the 
Alaeka lia r Association a* an agency 
•ubject to the adfudicativ* procedure* of 
the Administrative Procedure Act 'AS 
44 62> In rv Application of Peter»on Sup 
Ct Op No S I3  'File No 1066 ' 499 P 2d 
30411972*

A dm in istra to r reepun«iliilit> o f 
A laska Bar — While the supreme court 
uh naieli irw rve* the authority to deter­
mine whether or not an appitrant should 
be admitted Io Ihe *4 ccnodrratlr 
administrative responsibility ha* I wen 
delegated to the Alatka liar A mot , *l ran 
In re Application of Peterson. Sup Cl Op 
No 613 'File No 10*6' 499 P 2d 304 
(19721

Nothing o f substance hinge* in 
choice o f name fur administrative
agency — An edmmutrati>* a fsn o  may 
be sailed a cwmm*M«aa board autharit* 
bureau. uflWe v ffin r administrator 
department, cwrpmatmn. adminuiraiion 
divitirn or ageno Notbmg of substance 
binge* to Ihe cho*cv of name Alatka Stale 
Hswung Authority v Diaon. Sup Ct Op 
No 79 ) 'File No 132*'. IM  P 2d 649 
•1972'

The Alaaka State Housing Authority 
1* an instrumentality o f the stale within 
the Department o f Commerce mow 
Department of Commerce and Economic 
Development* Alaska State Housing 
Authority v Dixon, Sup Ct. Op. No. 793 
•File No 1529*. 496 P 2d 649 i I972i.

Within the meaning o f "state 
agency". — As an instrumentality of the 
state within th* Department o f Commerce 
* now Department o f Commerce and 
Economic Development'. the Alaska State 
Housing Authority come* within thr 
meaning of "state agency" a* that term is 
used and defined in the Alaska 
Administratis* Procedure Act *AS 44.621. 
Alaska State Housing Authority v Dixon. 
Sup Ct Op No 793 (File No 1329*. 496 
P 2d 649 < 1972*

"In te rna l managrmvnl o f  a stale 
•g en ry " construed. — Thr supreme 
court has declined to construe thr phrase 
"internal managrmvnl of a slate agency" 
loenrompa** a ll individuals and tctivities 
afTected by regulation* promulgated by 
Ihe lieulrnanl governor during a 
statewide election Cnghill v Boucher 
Sup C l Op No 9 0 0 'Kile No 179« i.5 ll 
P 2d 1297 >1973'

Th* supervision of personnel and 
activities relating to Ihe conduct of a 
statewide elrctmn I* not th* same a* the 
man* germ nt of employee* and internal 
affair* uf a stale agency E ircu lne 
organisation of the electiun machinery 
goes well lev end ihe lieutenant governor's 
rnntrn. u f  hit iron staff and their action* 
Cog mil v Boucher, Sup Ct Op No 900 
■File No 1796 311 P 2d 1297 <19731 

"P a rty " , Person* permitted lo 
appear at a public hearing authorized by 
AS 04 03 OCKkr* were parties to that 
proceeding Ketihikan Retail Liquor 
(Waters Ass'n % State ABC Bd Sup Ct 
Op No |9«U File Nit J6971, 602 P 2d 434 
• I979i

F lection regulation* under AS 
I )  1 3 3 )0  not eaempt from  chapter. —
Regulations promulgated under AS 
15 IS 191 dealing with warty counting of 
electio»i vata*. ar* not eaempt from the 
require mend d  the Administrative Proce­
dure Act iAS 4 1 6 2 ’ by operation uf AS 
44 62 040 and this section Coghill * 
Boucher Sup C l Op No 9(10 File No 
l"9 * i. 511 P 2d 1297 i |9 ? 3 l

*

Alaska T rw  
must adopt ru 
te r. — It  i* »rTransportation 
for the transfer 
the requireme 
Procedure Act I 
Lines v. Nabor 
Ct. Op. No. 96 
408 (19731. 

Effec* o fregu latv jns ir 
to prequalifi*

Sec. 44.6 
Administra

§ .* 4 .6 2 .6 5 0

Applied in 
Ass'n, Sup. C 
4310. 4311). 
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y 107l>— a. Audit o f  noiiatmi'oprlnted fund activities
• • «• 0 -

Th* Com ptro lle r General la authorltad to conduct regu la r and porlod lo 
audita o f a ll nonapproprlatad fund a c ilv li le i which receive Incoma from  
vending machine* on Federa l property, under auch rulee and raifu latlona 
a* h* may prescribe. In Ihe conduct o f auch audit* lie and hie du ly nu- 
t lio r lied  rapraaanlatlvaa aha ll have acceaa to any relevant book*, docu-
m a n t a ,  p e p a r a ,  a c c o u n t* ,  a n d  r e c o r d s  o f  a u e h  a c t i v i t i e s  a a  h a  d o o m s  n e e -  
aiaary.

Pub.L . 1 1 -4 1 1 , T i ll*  I I ,  |  t i l ,  Nov. t l .  1974 , 19 8 la t. 1 - 1 1 ; Pub.L . 9 1 -  
( I I .  T lt la  I I ,  |  t i l ,  Dae. 7, 1974, I I  S la t 1910.

iM I I lM i i n .  le c t la a  was a o l vaoeted spnrweal e f  the I ’ roo ldont aa  Nev. S I, a* |m r t  a f  tba Itc ad o lp h  ubopperd V n i>  n> * . and wa* a<*aa the CoHgna’ to *  I ’ uW.
la g  SlenO A rt. w H l.li cum prla te  IHU I .  W  M l. T h f fa fo r* . fu r H t lu u v i  u fiiuiptar.T e a  n

,^ - 4 - d iw A a 'C ja l ."  r u m * * * *  P a r  

» » l U S lo d o  Caeg sag  ACm N i v i ,  p  on.we W n a  •  law  w ithout Ib a

M ai/lN M  ^  TIU# I I . |  U T. 1*74, M

a a a r s r  A ' s s a n s . r s s j i  s s s j -jv A S ^

l«*w. i* a t .  p a lm in g  H i  i p '* f .

( e l  T h e  it** rotary la a* ih*e i»*d  I*  m a k e  *w«e eopwedtlorws e a t e f aay  
mwwoy app ropria ted  Ihevefav | l a d * 4 l t f  e ap eed lle ro *  fee pwveenel ****«e*e 
end vent e l thw aael e f  pwrwew owt t * 4  aaawwfcave. t ew*a wf re fe ren ce  a a 4  
I i* t e4 Male. •** petal tog e ed  M ed leg  end f#v iraeoClsg etpwwe**) ee he  
M r  4 earn wuewaaa ry le  earvy t a t  th #  > n * iN »«a  e f  th is  eheptaa

I e I  Thw N u H t r y  sh e ll, le  empkwgVeg e*eh a d dNlene l p i  row* ee l aa may 
he * * * * * * * fy give pfofwewne* la  M led  prrowea a k a  i n  aepeM * e f  d ie  •h e ig ta g  Ih e  ywqwMed 4*1 law
le e *  »* 1 41 4 . a  4 1 6 . |  4. feaeeaaly |  9 . 49  M et U 4 4 .  am ee4e4 1944  
■**>• n * e  N a  I .  I  I  e f f  le ly  14. 1 444  I I  P R  H I I  1 1  M e t 1 9 9 4 : 
IM S  Neweg r ta w N *  1 . 1 1 4  6 . *4* Ape I I .  1 6 6 1 . 16  P I  »•♦> 4 1  H e i .  
i l l ;  Mw« | | .  1 611 . p a h  L  61  4 4 1 . TN I*  II . 91 IM .  I M l d l .  19  » M  •  - 
I I I  fewwrnbeeod eed  e w . * 4 . t  M  9 . 1 97 4 . Pwh L  9 1 - 6 1 1 .  TN I* I I . 91 
» M . t e i i d i  ! •  M e t 1494 . 1 4 1 6

end reount oi'ly ranta gree*. JWcoui] vetoed during lournm ent L uu

rLov 21. lint. Ml Hint, i  |1 1 It, lit Ilr  III# ••UK niwnn.-r na II we* wiiirml.d
and ranuniliured by l ‘ ub I. D l IIS .

Huliwae. ( l i ) .  I'u li I -  BI A l l etruck gut rv iiu lrvm riil ib a t a l U n it  AO per ran t at tha a d d lllo ira l nor- aonnal b* b lind  iirreun*. An Id e n llre l •  niundmunl waa made by I'u b .U  t l  eat. Net Cod ifica tion  no lo  bervlnebuv*.
U.S.Cede Can*, and U m N iw i .  K«r Ik *  t a l l  u f 1‘ u b .h  W  tCII, ecu IU7« U.S. ( ‘m l* Cong, and Adm New*, Vol. I ,  u rtc  M  W at. l .
L e g li lo lU o  l lU lu r y .  P a r  b -g lt le llv *  k le to r r  and purtra** u f P n U .h  *1 l i e .  am  1B74 t) H Code Cong, and A tm  New*, p 

a i u

eud J lN ld ) Iheron f which am end -.II  a eactlon, were u.-lgl- la  I I  tl 11228. B ird  Con- •e lan , which waa pocket- ng lb *  l l - d e y  In lreeee tlnn  ad- e f  th* B ird  Cangreea fu r th* ngraae laaa l e ltc llo a e  In Naycutbar,IB It . He* IBTt Amandmant aot* under Ih l*  a a r lla s .I ’ u rau ea l to  an o rde r o f  tba United A la i** Diet le t C ou rt fo r  tba U la lr tc l o f Columbia I Kennedy v. Jen ** , |I,C .I).C .187 a, t i l  P .flupp . M l )  l l . l t .  11234 wee deemed Is b e '*  borama law  w lthuut lli*  app rova l a f Ik* t ’ reo ideo l on No*. It,IVTt, end we* given the d e e lfo e llo o  1‘ ttb.I. BVM1. Thero fo r* . fa r  porpoee* o f  cod- tn re t lo o , tk l*  oootloo eboo ld  bo da*wad
P

|  1074— Grlevancea o f blind llreriaeaoj linerlitg tutd arbitration; 
non-cor.tpllsncn by fedttal dapsT*mania sml ngcuKloa; rotii|ilsln lo by atst* llceeulng sgomlrw; art,I In o t io n

(6 )  Any blind (leant** who la dlaanlltflad with any action arising from 
th* operation or ndmlalalrntlon o f th* vending facility program may a ib- 
m ll lo n Sint* llcaoiing tgeucy a request for n fu ll evidentiary haarln l, 
whlah ahall be provided by eueh tftn ey In accordance with section 107b
(4 )  of thla tltla. I f auch blind llaanaac la dlaasllaflad with any nation 
takon or daclaloa randarad ea e rvault of auch hearing, he may file e com­
plaint with th* fecretery who ik a ll convene e panel to arbitrate the dis­
pute pursuant to section 1674— I  e f this title, an I th* d*cl*1on o f auch 
panel shall be final sad binding ea th* part loo sicspt ss otherwise pro­vided lu thla chapter.

(b ) Wbesever any Stele llceeeleg agency d*termines that say depart­
ment. agency, or Instruaaentellty e f th* United Sis loo that has control of the maintonoat*. operatloa. a«d protoctlos ef lodaro l preporty Is falling 
t* comply with the provisions e f Ihl* chapter or eay ragulalleaa I meed 
there*edor (Including a limitation ss Ihw plscemset er eperallee of a 
veadlag facility as described la owctlsa 167(b ) ef Ible till#  eed Ibe Sec­
retary a detormloatloe I ho rows) each licoealog sgeoey may file  a templelal 
with Ibe Sec rotary who shell ******* a peool to erM lra l* Ihe dispel* 
puresaet le  eecltee I67d— 9 e f I h ie  till* . a*w l b *  dseloloa. e f each pweel 
shall be final sad Mediae e* the pari too eeeopt ss otherwise prwtldod le ihl* chapter.
Joe* 16. 1616, a 494, |  I .  a* added Dee. 7. 1674. Peh L  64-416. T ill*  
II. |  164, 64 Mel. 1496. eed amoeded Nev. 91, 1974, Pub L  99-441. T illsII. |  944. 41 M at 1-11.

W e e t  O f Ik *  h i n m ;  o f  IteoU h  i f *  tafton. *wd WetSoro iVruwgh IM l'w* mg MkekSMillw pM itvo* ow♦w im * •*•«*•* ew t trogwduen l ». u *  ■oooaeary eg e fy a iw q  in h w w  e m «fto o  to  ew rllrs  M l d  N k t .  M a e  N o
n  • * *  i t  men. m m  a t  m  m wo wto* wedee aootto* lee# - f  ram  raw . km  A r*  *f*ee »M Am  m»n ln i  <r New-

*  H i h *  of ow » • *  w iO w  Soto •wi I U h  m r u o x u v  
wwe w w S M  * • ••*< >•** mmeoao* tee I  o f  IBS* I *  to 

WSCeCW l* w  *m  tow to o *  Poo»*«i H rm l. m mi •** evte Pa < • * *  w o  am * « * • •  I s  i . po«*• w*» I Wa* mo* •
Ugiei

t o * * - * »  e w o y o e  a  V W h  I .  * *  B o a  a r a  
W tl 0 * # ' t o  * — * OtoC t A o O r a *  O

VaO PguM b*
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iM«a v p v n i iM  on
a blind vending facility  oxcupt th a t vending m achines

(ra ted  In areaa serving omployens (ho m ajo rity  of whom 
havo d irect a cco u  to  tho blind vondlng racially ahall not 

In d irect com petition  w ith tho blind vending facility . A fter 
1975, 60 per centum  of all vending m achine Income from  vend- 

achlnee on Foderal property  which are  not In d irect com petition w ith 
vending facility  ahall accrue aa aped fied  In aubiectlon  (a )  of thla 

, o icep t th a t w ith re a p e d  to  F edera l p roperty  a t which a t  leaat 60 
contuin of th e  lo ta l houra w orked on th e  prem laea occura d u rin g  pe­

riods o th e r th an  norm al w orking houra. 30 per centum  of auch Income 
shall so accrue.

(1 )  T he head of each d ep a rtm en t, agency, and  In s tru m en ta lity  of the  
t 'n lted  S ta tes ahall Inaure com pliance w ith th is  aecllon w ith respect to  
buildings, Inatallatlona, end facilities und er his con tro l, and ahall be re ­
sponsible for collection of, and accounting  for. auch vending m achine In- 
cowo.

»i t l  v s «e is i asasbieo l**»m* by slate tleesileg agamy
(c ) All vending machine Income which accrues to a State lleeaslng 

ageacy pursuant In subsection (n ) a f thla section shall be used to estab­
lish retirement or pension plans, for health laeuranco contributions, and for 
provision o f paid alek leave and vacation lime for blind llceneooe In such 
Stale, subject to a vote o f blind licensees ae provided under section 107b 
( ! ) ( ■ )  o f thla title. Any vend ' j  machine Income remaining after appli­
cation of the first sentence of this wbsecllon shall be used for tbe pur­
poses specified In sections l0 7 b (3 )| A ), (III. (0 1 . end (D ) o f this title, 
sod any aeemsntenl charged to blind llcenseen by n Stale Itcooslag ageacy 

I sball bo reduced pro rale la aa amoual equal to Ibe total o f such remain- 
leg veedleg meeblae Income

• Slat* la »*rA*l* A***AA**a ■•*«»••«
Id| Subsections (a ) end ( b ) ( 1 )  o f this sectlaa shall not apply la In- 

I came from sanding machlnea within retell sales cutlets under Ibe aonlret 
|of etthaege nr ships' stores systems sntborisnd by Title I t ,  nr in  Income 

vsailing mecblaee epecnted by lb# Voternns Canlnen Service. SC la 
from sending machines net la direct competition wllh n blind 

flug facility nl Individual locaiU re. Inst a I Ini lone, or feellliloe oa Fad 
•I properly tbo Intel nf which at seek Indlvtdonl lore I Ions. lastslUlloaa. 
fsrlllllas daes not ascend I I . H I  eaeuelly

S i|*l«ttM « ••••siusiae »e*ee* lr  fe e  * ef e e fe ie e te a  
te l The Secretary throogh the CemmtaeUaer, shall prescribe regain 

am  to rets bitch a priestly for tbo aper niton af rnfetertno na Fed are I 
• y by Mtod ttcsosene a  baa no dessemisso. on an ladleIdeel basis 

after caaselisitea wtth tho band e f tbo npprepctnln InoUllnllnn. that 
ml Inn ran bn presided el e raeseeebie rent wtth feed e f a bleb 

>Ki| cwmparable to tbot cerremtly pewntdod to smylsyess. whether by 
tract nr eibnrwlne

k i a o * n  M M e c t e r a M  m ere i e e e e e is s  se  based 
t f l  f b t s  s m i i m  ah eH  nes e p e s n l s  in  p c o s t e d e  

as. ue r e g o  le t  l e e s  o f d apaH m auA a .
I b e  I 'a W e d  M a lm  n n d e c  

■ » « •  ae  e m e e a i  e f  
■ (ta n  I b M  11 a f  I b lo  e a r l l e e .  o r  111 

l i s n  ta d lt  id e a l  
l e w * '1I i b e  l e e e l  e f  a

p e e e s M ie g  nr fat e r e  e r  
c lent roman lelli lee 

I I I  r o s e lv e  e  grsm lee 
i b e *  •b e I

n a e o l a l l s o s  f o r  t s m p l l s n a a
(g ) The Secretary  shall (eko such action end prom ulgate  such reg u la ­

tions ss he deem s necessary to  a a iu re  com pliance w ith th is section.
Jun e  20. 1631, e. <31, I 7. es added Dec. 7, 1»T«. Pub.L. 13-611 . T itle  
II, |  306, 16 Hist. 1637, and am ended Nov. 21. 1974. Pub.L . 62-661. 
T ills I t .  I 206. 66 S lat. 2-12.

C a d lf ia a t ls n . The c o n te n t of Pub.L sec tion  lOTo-1 of th is  t i l l s ,  was r t p s s le d  
M-A1A. in c lu d in g  p r o r le lo u e  o f  se c t io n  SOS b y  P u b . L  D J -A IS
th e re o f w h ich  en ac ted  l l i l e  se c tio n , w e re  T r e a * r * r  *1  P n n e l ls n e . A l l  th #  fu s e -  
s r l c ln s l l y  c on ta in ed  I s  l l . l t .  H IM . M rd  H on s  w ith  re e p e c l t o  e r  M i l  e d m la -  
C o n c re te , Second  Seee lun . w h ich  w a s  le le r e d  hy  th e  B a c r s la r r  o f  H e a lth . S d e .  
p a c k t lv a lo a d  d u r i s e  th o  l l - d o y  In lr s s e s -  r o l lo n ,  a n d  W e l le r *  th ro u g h  th o  lo m m l# -  
e lon  a d jo u rn m e n t  o f  Ih o  M rd  C o e  f r e e *  t ’ o o e r  o f  l l t h a M l l l s l l o n  S o rv t ro o  u n d e r 
f o r  Ih e  C o n g re e e iu n t l e lec t lo n e  in  N o e tm - Ih ls  c h s p le r  w e re  I r t a i f s m d  l e  Ih e  U se rs - 
(•ar. 1171. le r »  J  S d U io l lo n .  s f f » . i l» *  S i- .e rd iB C  lu

P s r s u s n t  Is a n  o rd e r  e f  th e  P a t te d  f f  , ^ % * r t # » l* |U ,' e M ^ T ‘ o I I  s s  s  im7s 
J IU lN  I M  W l l l j r t  « » 4 ( r  M rllA R  1101 •t t i l l *  I I I  to. W 0

• ' « «  !  ( K e s n e d r r  f a n e s .  P C  D C  . n „  , h .  f l r e l  S w r e le r y  e f  S d u c e l le a  
IM C . i l l  P J u | i | i  1 5 1 ) I t  I I .  u n a  w as | , k M  e f f ic * . » r  a s  a n y  e a r l ie r  <1*1* nn a r  
t s a ia e d  l e  h a m  becom e la w  w ith o u t  IM  , f , * r  IM  t. IST1, as p rse a rtb ed  t a d  pub
O h e ru fs l e f  th e  P r s e ld e n t  e e  Se«. I I .  n ,h * d . a l l h  * | . . , l f i . . l  e t c e p l le a a .  o te  seeICTi, and  waa g le e a  th a  d e e lg n a l ls n  P u b . . . . .  « . i .  t h | ,  i m ,
L  i a - M l  T h e re fo re , f o r  p u rp o s e s  u f tV c e d T  U a y  e e d  AdmNews. F a t
r s t l l f k w l lo n ,  tbl. awH.n . h i e i d  be y j  T cV ts f Putin M-cfi! s s *  IMS 11*
fT 2 r 4 JL#. . h,.7  »’“ «* CWng. and Ada. Pews. Vet t. pewei ati th i* it, | ye*. Mo*, t t .  iptt. m ^  i
S l a l  t - U .  In  e i a e l l r  th e  a sm #  n io s n o . ao  i , 4 l . l * l l . *  IH a ia e f  F o r  • c 'e lo l l e o  
I I  w o t  o a s c te d  b y  P o b  1 . M  A l l  M e te r*  end  *<•(>•*** a t  l * a b l .  n M K  aaa

P e la e  r e e i le le a e  A  p e te r  a e e t la a  T s f  ISM  D A  C ad e  i . e *  s s d  A i a N i e e .  p. 
Aet J a n *  IS .  IMA. w h ich  w a s  c la s s if ie d  I s  M i l

| tOTd— i .  Training iwogrmn* for Avutalmomt aucatlonnl potaavtlal 
for blind

Tbe Commissioner shall Insure, through promulgation of opproprloio 
regulations, tbot uniform nod effective training programs. Including nn- 
tbo Job training, nro provided for blind Individuals, through service# un­
der tbe Rehabilitation Act e f 1671. lie  shell farther lasers that State 
agendas provide programs far upward mobility (laeludlag further odo- 
relloe end additional training or retraining for improved work eppor 
lueltlael far ell trainees under this chapter, end that fallow along sect- 
Ices are provided In auch trainees le  secure that tbelr metlmum vocational 
potential le achieved
in n s  I# 1621. a  616. | 6 es added Dee. 7. )• » « ,  Fob I. 63-616. THU II.
I 666. 66 Slat 1416. sad amended Nov. 61. 1674. Fob L  11-661. THU
II. |  304. 66 M el. 3 11
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 ______ ■ (>• n on  whoa* -antral vlauet acuity
not exceod 20/200 In th* better eyo with correcting Unto* or 

«oJ» vlaual acuity. If bettor than 20 /100 , la accompanied by a limit 
to the field o f vlalon In the better eye to auch a degree that He wldeet 
dlamotor aubtnnda an angle o f no greater than twenty degreaa. In 
determining whether an Individual la blind, there ahall be an *«• 
atnlnaMon by a phyalclan (killed In diceaaea o f the eye, or by an op- 
touietrlal, whlchover the Individual ahall aeleot;

(2 )  "ComraUalonar" meana Ihe Oomulaalooer o f the Kehablllta* 
lion Bervlrea Adinlnlatrnlloe;

(2 )  "Federal properly" meana any bulldlnf, land, or othar rani 
property owned, leaaed, or occupied by aoy department, agency, or 
Initrumenlallly o f the United state* (Including the Department of 
Defeaae and the United Stale* Foetal Service), or nay other Inatru- 
mentality wholly owned by the United 8tatao, or by any department 
or agency o f Ihe Dlctrict of Columbia or any territory or pooaaoaloo ot 
t*ie United Ktataa;

(4 )  "S ecre ta ry "  m eana th e  S ecretary  of H ooltb, Education , a id  
W elfare;

( I )  "S te le " meana a State, territory, poeeeeelon, Puerto lik e , or 
the Dtairlrt o f Columbte;

(0 )  "United Sialee" l.tcludee the eoverel Stelae, terrltortea. and 
paeeeealone o f the United Stelae, Puerto Man. and Ihe Die!Met of
Columbia;

(T ) “ vending fe r llllr "  meana automatic vending machine*, cafe­
teria*. eneck bare, eart eorvtcea. ahaitara, eountnre. aad auch nthar ap­
propriate auitilery equipment aa th* Secretary may hy regulative 
preerrtbe an being neeeeeary for tbo aele o f tbo article# or oervteae do- 
ecrtbed to eectloa IP ta ia H I )  o f Ibta title end which may bo op­
erated by blled H*eeee«e; eed

I I I  "vendieg methlne Income" meeee recetpte (other than Ihneo 
nf n blind ttreneaal from  vending machine opotellone on Fed era I 
property. after mac o f goode Oold llncltadlog reeenaeble eorvlce eod 
maintenance tueiei. wboce the mechlneo ore eporatad. eervteod, or 
meletalned by. or with tbo approval nf. a depart meet, agency, nr to- 
M rom eolellir o f tbo tlollon Hi a tee. or coeemlaelone paid (other I baa 
to o blind llcenooel by a eommerrtol vending iwe ie m  ohleh opera tee 
ear* Iron. end melateJne rending mecblnoe nn Pednrel property for. or 
wtth tbo approval of. a doped  moot, agency, or UecromootnlHy af Ibe 
UeHed Mateo

ie o e  20. |»|«. «. a l t  | p. formerly | « . t l  M el I I I * ,  amended A eg 2. 
1*41 • t i l .  | I l f ) ,  I I  M el ( a t ;  Nov 21. |P|«. Pnb L  P I-441 . THke II. 
I I  2P4. le t .  gp M et I  I I . I ||. reoem borod end ameodod Doe y. i p t i ,  
PnbU  PI l i t .  n t lo  ||. I I  IPg. I f f .  I I  Mod. IIIC . l i t !
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it a * o r  ((** u n in  .» n ee  e r .‘ » i .  . e m  . n n i < .«ee». n »

m  w e e  l e w ,  n o  n o w * *  o .  W* d a n  o a  e a a m M M n  n e  laa aa  
r  ** i t .  a . n em o* e o  * o  P e e .  o w n  n e a r  men (moan w  o to n e  w e
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’. ep '«r III— O ff. e f  S pec. Educ. a n d  R eh a b . S e rv ice !

•; prtjec: thit h u  been established 
validated in terms of )u  potential 

- jit t  or. tbe rehabilitation service 
jiinery system.
-fi R i i r .c n c t  lo  S ta te /F cde raJ  reha- 

•jitcHon  s e rv ic e  p roo ram . (10 p o ln U ) 
tl)  T he  S e c r e u r y  rev iew s e a c h  ap- 

;jra :icn  fo r  In fo rm a tio n  th a t  s h o u t  
3# p roposed  p ro je c t  a p p ro p r ia te ly  re- 
i it t  to  t h e  m ission  o f  th e  S u t e / F e d -  
• il r e h a b i l i ta t io n  se rv ic e  p r o r r a m .
.1 ) T he  S e c re ta ry  lo o k s  fo r  in fo rm s-  

j t \  th a t sh o w t th e  p ro p o s e d  p ro je c t  
“j t e s  to  th e  m iss io n  o f th e  S t a t e /
Irderal r e h a b i l i ta t io n  s e n  ice p ro g ra m  
c i  can b e  e x p e c te d  to  Im p ro v e  th e  
affls an d  c o m p e te n c e  o f p e rs o n n e l en - 
aied  in t h e  a d m in is t r a t io n  o r  dcliv* 
e j  of r e h a b U tta t io n  se rv ices , a n d  
jw r s  e l t h  an  in te r e s t  in  th e  d e liv e ry  
d r i u b l l i u u o n  s e rv ic e s  
Ot) S a lu t e  e n d  sc o p e  o f  l r e in .n o  

ro ft tm  c o n te n t  (IS  p o (n U )
(U T h e  S e c re ta ry  rev iew s e a c h  ap- 

jeau o n  fo r  in fo rm a tio n  t h a t  d e m o n  
r ite *  th e  ad eq u ac y  a n d  scope  o f th e  
i tp s t f d  tra m lin e  p ro g ra m  te n te r . :
•I) T ne  S e c re ta ry  rev iew s e a c h  ap  

ij tif ttf i fo r  in fo rm a tio n  t h a t  show s 
cat —
U) The e d u c a t io n a l objectives* axe 
j s r h  d e f in e d , m e a su ra b le  a n d
r u m b l e ,  and
a ;  The p ro p o se d  c o u rse  c o n te n t  a n d  

te J ie d o J o n  to  d e v e lo p  an d  tm ple  
u s :  tn e  t r a in in g  c a n  be e » p e e le d  to  
<£je\t t h e  s ta te d  e d u c a t io n a l  ob jec-

§ 390 .41
a b le  u n d e r  s h o r t - te rm  tra in in g  p ro j­
ects:

(1 ) T ra in e e  p e r  d iem  costs:
(3 ) T ra in e e  tra v e l in  c o n n e c tio n  w ith  

a  tra in in g  course :
(1 ) T ra in e e  re g is tr a t io n  fees: a n d  •>
(4) S p ec ia l a cc o m m o d a tio n s  p r  

h a n d ic a p p e d  tra in e e s . "
(b )  T h e  p re p a ra t io n  o f  t r a in ln *  m a ­

te r ia ls  m a y  n o t be  s u p p o r te d  u n d e r  a  
s h o r t - te r m  tra in in g  g ra n t  u n l e u  th e  
m a te r ia ls  a re  e sse n tia l fo r  th e  c o n d u c t 
o f  th e  se m in a r , in s t i tu te ,  w o rk sh o p  o r 
o th e r  s h o r t  c o u rse  fo r w h ic h  th e  g ra n t  
s u p p o r t  h a s  b e en  p rov ided .
(Sections W cJ and JOsia) of the  Act. I* 
C S  C. T W O  and ?44<a»

FA IT  3 fS — VENDING FACILITY PRO­
GRAM POR THE I lIN D  ON FEDER­
AL AND CTHER PROPERTY

Qgfiiifiuri

Sec
IM  I Terms

leOeeie I— fw Ikv llni»«| Aptmty

IM  I A s s lM iw ) (ee s m p is u e e  at a  S u n  
iMerams seenev. im e i s l  

101 i  A lf lM U ee  tec S n i p w M  u  t u t #

IM  « State rules and rtpdsusns 
IM S Appeeiai a l eppheaoen foe Oeeigao 

uoa a S um  U etsm i aeerv»
IM S Vshdee ewneethip of vtnemc forth

bbpert 1 - W h e t  ! e » S K ee( W e il I o  
M ot b y  a  G «an t»«>
•#

M O  *  hoi art (he m u s m i  ripal* -
maeta*

i  rw xv.ee m u ss c o n tr ib u te  lo  th e  
M a t a p ro je c t  u n d e r  th t s  p e a f rw a  m  
c s K u r .1  M t i s f i n e r y  to  th e  S ec re  
h  T he p a r t  o f  th e  cw eu te  b e  l e r m  
< the r t M t e  is d e te rm in e d  by tn e  
w s n  a t  th e  tim e  o f t h e  a a a r d
Mums th e *  s M  h e n  e f  the  Act io
l c  f t n e io o e  tH *e«i

M il b i s  ere eA-*oA*e e w  S."
I* th i d s u t s  th lit p it J i t e s M e  

Ms N U K S M 4  bt O O A H  l l  H A M - 
t h e  l e i l e e v i f  item e  a re

s m s  The w t i s e af I M S

The htese

(he ef



Swb»art C— leS tral P i mp t rt y  M«nop#m*ni
|K ,
JSJ 30 T hr location and operation ol vend- 

in r faelliiiet lo r  blind vendori on Peder- 
al property

393.11 Acquisition and occupation of Fed­
eral property.

395 33 Collection and distribution of vend- 
Inr machine income from vending m a­
chines on Federal property.

>13.13 O peration of cafeterias by b.ind 
vendors.

193 34 Application for perm its 
193.35 Term s for permit.
391.39 Enforcement procedures
>93.3? A rbitration of S ta te  licensing 

agency com plaints
393.39 Report*

A trrM oairr Sec 3. 49 SU L 1939, as 
amended. >0 O-S C I d a .

So p e e r  43 F it 19963. Mar 33. I d ? ,  unless 
o th e rs  tse noted. Redesignated a t 49 F it
??M9. Mov. 31.1996. and  fu rth e r redcsignat 
ed a t 49 m  9411. Jan . 19. IN I .

Subport A —Definitions

1399.1 Term s 
U n le ss  o th e  r a i s e  in d ic a te d  tn  th i s  

p a n .  th e  te rm s  b e lo a  a r e  d e f in e d  aa 
f e l lo a s

f a )  “A c t"  m e a n a  th e  R a n d o lp h -S h e p ­
p a r d  V en d in g  S ta n d  A ct (R u b  L  19* 
733). aa a m e n d e d  by P u b  L  93-393 
a n d  P u b  L  9 1 3 1 9  36 U S C  . c h  9A. 
S ec  107.

<b) B lin d  lic e n se e "  m e a n s  a  b lin d  
p e rso n  lice n se d  b y  th e  S la t#  Itc m a in g  
a g en cy  to  o p e ra te  a  te n d in g  fa c il ity  e n  
F e d e ra l o r  o th e r  p ro p e r ty  

I d  B lin d  p e rso n  m e a n *  a  p e rso n  
a  h o  a f te r  e l a m in a t io n  by  a p h y s ic ia n  
sk ille d  in  d tseaaas o f th e  e y e  o r  by  a n  
o p to m e tr is t ,  a h ic h e v e r  su c h  p e rso n  
s h a l l  se le c t, h a s  b e e n  d e te rm in e d  to  
h a v e

t l )  H o t m o re  th a n  M /3 0 0  c e n tra l  
u s u a l  a c u i ty  m  th e  b e t te r  e y e  s t t l i  
c o r re c t in g  le n se s , o r  

«2i A n e q u a lly  d is a b lin g  U rn  o l  th e  
• ts u a i  h e ld  aa e r td e n c e d  by  a  Usmru 
u o n  to  th e  f le k l o l  r ts to n  m  th e  b e t te r  
e y e  l e  su c h  a  d e c re e  t h a t  Aa avdosl r t  
a m # te r  s u b te n d s  a h  a n g le  o l  n o  g ro a t

t d i  C a fe te r ia *  m e a n a  a 
pefwxng f a o h t y  c a p a b le  e l  
b ro o d  v a r ie ty  ed p r e p a re d  font 
b e te ra g e e  ( in c lu d in g  h o t m e a l 
■ a r t t  th r o u g h  th e  u se  o f  a  lin e

Tifle 34— Edj<oli»n
th e  c u s to m e r  se rv es  h im se lf  from  d is­
p la y e d  se le c tio n s . A c a fe te r ia  m ay £  
fu lly  a u to m a tic  o r  som e lim ited  w aiter 
o r  w a itre ss  se rv ic e  m ty  be available 
a n d  p ro v id ed  w ith in  a  c a fe te r ia  and  
ta b le  o r  b o o th  se a lin g  fac ilitie s a re  
a lw a y s  p rov ided .

t e l  “S e c re ta ry "  m e a n s  th e  S ec re ta ry  
o f  th e  R e h a b il i ta t io n  S erv ices Admin- 
's t r a t io n .

<f> " D ire c t com pe-.-U on" m eans th e  
p re se n c e  a n d  o p e ra t io n  of a vending 
m a c h in e  o r  a  v en d in g  fa c ility  on th e  
s a m e  p re m ises  a s  a  v en d in g  fac ility  o p  
e ra te d  by a  b lin d  v e n d o r, excep t th a t  
v en d in g  m a c h in e s  o r  v end in g  facu lties 
o p e ra te d  In a re a s  se rv in g  em ployees 
t h e  m a jo r i ty  o f  w h o m  n o rm a lly  do n o t 
h a v e  d ire c t access ( in  te rm s  e f  u n in te r ­
r u p te d  e a se  o f  a p p ro a c h  and  th e  
a m o u n t  o f t im e  re q u ire d  to  p a tro n ise  
t h e  v en d in g  fa c il i ty )  lo  th e  vend ing  fa ­
c il i ty  o p e ra te d  b y  a  b lin d  vendor sh a ll 
n o t  be c o n s id e re d  to  be tn  d ire c t c o n  
p e ti t io n  w tth  th e  v en d in g  fac ility  o p e r­
a te d  by  a  b lin d  ven d o r.

( g l  " F e d e ra l  p r o p e r ty "  m eans any 
b u ild in g , la n d , o r  o th e r  rea l p roperty  
o w n ed , leased , o r  occu p ied  b y  any  de 
o a r tm e n t.  a g e n c y  o r  tn s tru m tn ta ll ty  
o f th e  U n ite d  S ta te s  (inc lud ing  the 
D e p a r t  r- e n t  o f  D e fe n se  and  the  
U n ite d  S la te *  P o s ta l  S erv ice ), ee any 
o th e r  In s tru m e n ta l! '.)  w h o lly  ow ned 
b y  th e  U n ite d  S ta te s ,  o r  by  any  de­
p a r tm e n t  o r  a g en cy  o f th e  D is tric t el 
C o iu m k - t  o r  a n y  te r r i to r y  or poesea- 
aion o f th e  U n ile o  te a  

( h i  " In d iv id u a l h - .a t to n  tn s ta lia tia o  
o r  fa c il i ty "  m e a n s  a s ing le  b u ild in g  a r 
a  se lf -c o n ta in e d  g ro u p  o f  building*, la  
o rd e r  f a r  t o o  o r  m e re  b d d n g i  to  be 
c o n s id e re d  to  be a  se lf-con tained  
g ro u p  o f  b u i ld in g s  su ch  tu U d irg s 
m u s t be lo c a te d  in  c lo se  p c o i .a u  t )  to  
e a c h  o th e r ,  a n d  a  m a jo r i ty  o f th e  Fed­
e ra l em p id v eeg  h o u se d  Ml any  su th  
b u ild in g  m u s t re g u la rly  r n r t  from  
o ne  b u ild in g  to  a n o th e r  ia  th e  c o u n t  
o f  o ff ic ia l b u s u s n e  d u n n g  n o n m d  
o o r i t t ig  day*

(I) "L icen se*  m*wn* a  w r itte n  in s tru ­
m e n t tse u ed  by th e  l u u  
ag en cy  to  a  b iih d  p e rs o n  a« 
iv c tt  p e rso n  to  o p e ra te  a  « a < A i  to  
estop o n  F e d e ra l  m  e th e r  p e e g e r ty  

i | i  M a n a g e m e n t servtcoe* m e a n  m  
poctson. b ea m y eoncnA 
s/fc-.r'v* f«r •ia'-»A*
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.^ .serv ice  t r a in in g ,  a n d  o th e r  r e la te d  
,frv lces  p ro  vie* «d o n  a  s y s te m a tic  b a s is  
•o s u p p o r t  a n d  . .a p ro v e  v e n d in g  fa c il i­
ties o p e r a t e d  b y  b lin d  v en d o r* . "M e n - 
jg e m e n t s e r v i c e "  d o e s  n o t  In c lu d e  
ittose s e rv ic e s  o r  c o s ta  w h ic h  p e r ta in  
to t h e  o n -g o in g  o p e r a t io n  of a n  lnd l- 
ridual f a c i l i ty  a f t e r  t h e  In itia l e s ta b ­
lish m e n t p e r io d .

(k ) " N e t  p ro c e e d s "  m e a n s  th e  
a m o u n t r e m a in in g  f ro m  th e  sa le  o f  a r ­
ticles o r  se rv ic e s  o f  v e n d in g  fa c il it ie s  
and a n y  v e n d in g  m a c h  n e  o r  o th c  
incom e a c c r u in g  to  b l in d  ven d o rs  
a e d u c tin g  t h e  c o s t o f  9 i ? h  s a le  an  
o th e r  e x p e n s e s  ( e x c lu d in g  se t-a a td  
c h arg es r e q u i r e d  to  b e  p a id  b y  
Mind v e n d o r* ) .

0 )  " N o m in e e "  m e a n s  a  n o n p ro f  
sgcrvcy o r  o r g a n is a t io n  d e s ig n a te d  
the S t a t e  l ic e n s in g  a g e n c y  th r o u g h  
s T lt te n  a g r e e m e n t  t o  a c t  aa  IU  a g r r  
in t h e  p ro v is io n  o f  se rv ic e s  to  b lin d  
censee* u n d e r  t h e  S t a l e 's  v e n d in g  
dU ty  p r o g r a m .

cm ) " N o rm a l  w o rk in g  h o u rs ' 
in  e i g h t  h o u r  w o rk  p e r io d  1 
the  a p p r o x im a te  h o u r*  o f ADO 
100 p  m .. M o n d a y  t h r o u g h  F H d a y  

in )  " O t h e r  p r o p e r ty "  rr -a n s  proi 
ty w h ic h  la n o t  F e d e r a l  p r o p e r ty  a  
en  w h ic h  v e n d in g  fa c i l i t ie s  a r e  
a t h a d  o r  o p e r a te d  b y  th e  u se  
fu n d s  d e r iv e d  in  w h o le  o r  tn  p a r t  | 
r v d ly  o r  in d ir e c t ly ,  f ro m  t h e |  
a u o n  o f  v e n d in g  f a c i l i t ie s  o n  a n y  F  
era! p r o p e r ty .

( • )  " P e r m i t "  m e a n a  th e  o fflc taJ  
p ro v a l t h  n  a  S t a t e  l ic e n s in g  
by a  d e p a r tm e n t ,  a g e n c y  o r 
u i n y  in  c o n tr o l  o f  th e  
o p e r a t io n .  a n d  p r o te c t io n  o f  P  
p ro p e r ty .  o r  p e r s o n  in  c o n tr o l  e f  
p r o p e r ty ,  w h e re b y  t h e  B u t e  
a g en cy  le a u th o r i s e d  to  
v e n d in g  f a c il i ty  

• p )  " P r o g r a m "  m e a n s  a ll t h e  
tie s  a t  t h e  lic e n s in g  a g e n ry  
p a r t  r e l a t e d  to
F e d e ra l  e n d  © th e . . _____

( g )  " S a t i s f a c to r y  aWe" i 
fu lly  a c c e ss ib le  l o  v en d in g  foc i 
u o n a  a n d  h a r in g  

t l )  r t f w t i v e  o n  M a rc h  33 
m ntMwu m  o f 33d s q u a re  f e e t  
lee  t h e  v m o m g  a n d  s to ra g e  a f  _  
a r a u a r y  f a r  t h e  o p e r a t io n  e f  a 
m g fo c s M r . a n d
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^service training. and other related 
/n lcet provided on a syitematic basis 
t support and imp. ve vending faclll- 
*t operated by blind vendors. "Man- 

jrmer.i services" does not Include 
•tote services or costa which pertain 
t the on-going operation of an indi 
tdual facility after the initial estab- 
ahment period.
ik) 'N 't  proceeds" meana the 

-nount remaining from the aale of ar- 
jeles or services of vending facilities, 
tnd any vending machine or other 
eeome accruing to blind vendor after 
leducung the cost o f such aale and 
ether expenses (excluding set aside 
charges required to be paid by such 
stand tendon).
(1) "Nominee" means a nonprofit 

igencr or organisation designated by 
:he State licensing agency through a 
rrttten agreement to act as Its agent 
a the provision of services to blind II* 
ttr.sees under the State s vending fa- 
dBt) program.

im ) N orm a? a  or Ring h o u rs "  m e a n s  
in e ig h t h o u r  « o r k  p e r io d  b e tw e e n  
ihe a p p ro x im a te  b o u n  o f 1 0 0  a n  . to  
100 p m . .  M o n d ay  th r o u g h  r n d a y .

in )  " O th e r  p r o p e r ty "  m e a n a  p ro p e r  
t j  w h ic h  u  n o t  f e d e r a l  p ro p e r ty  a n d  
sa w h ic h  v e rg in g  fa c ilitie s  a re  e s ta b - 
M hed o r  o p e ra te d  by th e  u se  o f a n y  
la n d s  d e r iv e d  in  a h o ie  o r  tn  p a r t .  .  • 
recti) e f  in d ire c tly . fro m  t h e  e p e r  
s ..o n  t f  v e n d in g  fac ilitie s  e n  a n y  f e d  
r a l  p r o p e r  y 

to )  P e r m i t"  m e a n s  th e  o ff ic ia l »*»• 
proval c tv e n  a  S ta te  lice n sin g  agen cy  
by a  d e p a r tm e n t ,  ag en cy  o r in a tm m e n  
ta llty  tn  c o n tro l  o f  th e  m a in te n a n c e , 
• p e r a n c n  a n d  p ro te c tio n  o f  f e d e r a l  

et p e rs o n  us c o n tr o l  o f  o th e r  
t h e r e b y  th e  S ta te  ts c e ru irg  

i a u th o r is e d  to  e s ta b l i s h  a 
•ervc«ng ts d f l t t f .

( p i  - P ro g ra m - m e a n s  a t  t h e  a c t M  
tsea o f the i t re n a tn g  agency  u n d e r  th la  
b a n  r e la ie d  u  v en d in g  factlM ieo e n  
federa.* a n d  o th e r  p ro p e r ty  

<«> S a t  o f  u r vary  a n e  m e a n s  a n  a sea  
fully  aereaa ib se  to  vw rdm g fac tttiy  pa  
t r o r a  a n d  k * « v g

effective on March S3. I * n  a 
stem of SM k w h  feet available 

veodmg and mo ' m * of 
fee tne apt wtwn ef a 

mg l ir  J i i f  and

'funds

(з) Sufficient electrical plumbing, 
healing, and ventilation outlets for 
the iocs r ion and operation of a vend­
ing facllit. n accordance with applica­
ble health laws and building codes ,

<r) "Secretary" means the SfCftury 
of Education.

(s) "Set-aside funds" means 
which accrue to a State licensing 
agency from an assessment against the 
net proceeds of each vending facility 
in the State's vending facility program 
and any income from vending ma­
chines on federal property which ac­
crues to the Bute licensing agency.

(t) State" means a State, territory, 
possession. Puerto Rico, or the District 
o f Columbia.

(и) "State vocational rehabilitation 
agency" means that agency in the 
Stale providing vocational rehabilita­
tion services to the blind as the sol* 
Stale agency under a Slate plan for 
vocational rehabilitation services ap­
proved pursuant to the provisions of 
the Rehabilitation Act of 1971 (39 
U S  C.. ch. Idi.

tv : " B u t e  licensing  a g e n c y "  m ean s  
tb e  St* i* ag en cy  d e s ig n a te d  by  th e  
S e c re ta ry  u n d e r  th i s  p a r t  to  ia su t U- 
c e n se s  to  b lin d  p e rso n s  fo r th e  o p e r 
a l io n  of vend in g  fac ilitie s  o n  f e d e r a l  
a n d  o th e r  p ro p e r ty  

r a ) U n ited  S ta te s "  in c lu d es  th e  s e t  
e ra !  S la te s ,  te r r i to r ie s ,  a n d  possessio ns 
o f t n e  U n ite d  S ta le s  P u e r to  R ico , a n d  
th e  D is tr ic t o f C o lum bia .

i a )  "V en d in g  fa c il ity "  m ean a  a u to ­
m a tic  v end in g  m a c h ln e a  c a fe te r ia s  
i n k  b a rs , c a r t  se rv ice  s h e lte rs ,  
c o u n te rs ,  a n d  su c h  o th e r  a p p ro p r ia te  
a u x il ia ry  e q u ip m e n t w h ich  m ay  b e  o p ­
e ra te d  by M ind licensee* a n d  w h ich  U 
n ec e ss a ry  fee th e  sa le  of n e w sp a p e rs , 
p e rio d ic a ls , c o n fe c u o n a  to b ac c o  p rod- 

fo o d s beverages. a n d  e th e r  am *  et v e n o m  d isp e n se d  a u to m a t ra l  
)y  o r m a n u a l)?  a n d  p r r p a r e d  o n  o r  o ff  
th e  p re m ises m  a o to /d a n c o  w tth  a ll ap- 
p fcrab ie  h e a l th  laws, a n d  tnO w dm g th e  
v en d in g  ee e s r h a n g e  e t  c h a n c e s  fo r  
a n y  le t te r ?  a w th o n a o d  by f u s e  u «  
a n d  c o n d u c te d  b y  a n  sc e n e ?  e f  a  S la te  
w ivhm  su c h  S ta te  

( / )  V tn d m g  m a c h in e  le* th e  p o r- 
poo r e f  so u g h in g  vending  m ac hove 
m ro m e  u n d e r  (lias p a n .  m ean a  a  coos 
o r  c u rre n c y  ope ra n d  w a s  h o *  w h ich
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t h a t  th o s e  m a c h in e s  o p e ra te d  by  th e  
U n ite d  S ta te s  P o s ta l  S e rv ice  fo r  th e  
sa le  o f p o s ta g e  s u m p s  o r  o th e r  p o s u l  
p r o d u c u  a n d  se rv ices , m a c h in e s  p :o -  
r id in g  se rv ic es  o f  a  r e c re a tio n a l 
n a tu r e ,  a n d  te le p h o n e s  sh a ll  n o t  be 
c o n s id e re d  to  be  v e n d in g  m a c h in e s .

(x ) " V e n d in g  m a c h in e  in c o m e"  
m e a n s  r e c e ip ts  ( o th e r  t h a n  th o s e  o f a 
b lin d  v e n d o r )  f ro m  v en d in g  m a c h in e  
o p e ra t io n s  o n  F e d e ra l p ro p e r ty ,  a f te r  
d e d u c tin g  t h e  c o s t  o f goods so ld  (in* 
e lu d in g  re a s o n a b le  se rv ice  a n d  m a in te ­
n a n c e  c o s ts  in  a c c o rd a n c e  w ith  cus­
to m a ry  b u s in e ss  p ra c tic e s  o f c o m m e r­
c ia l v e n d in g  c o n c e rn s , w h e re  th e  m a ­
c h in e s  a r*  o p e ra te d ,  se rv ic ed , o r  m a in ­
ta in e d  by . o r  w i th  th e  a p p ro v a l o f . a  
d e p a r tm e n t ,  a g en cy , o r  in s tru m e n ta l! -  
t y  o f t h e  U n ite d  S ta te s ,  o r  com ir.U  
s lo n s  p a id  ( o th e r  t h a n  to  a  b lin d  
v e n d o r )  by  a  c o m m e rc ia l 'e n d in g  c o n ­
c e r n  w h ic h  o p e ra te s , serv ice* , a n d  
m a tn u in s  v e n d in g  m a c h in e s  o n  F e d e r ­
a l p ro p e r ty  fo r. o r  w tth  th e  a p p ro v a l 
o f . a  d e p a r tm e n t ,  ag en cy , o r  i n s t r u ­
m e n ta l i ty  o f  th e  U n ite d  S ta le s  

( a a )  " V e n d o r"  m e a n s  a  b lin d  licen se e  
w h o  ts o p e ra t in g  a  v en d in g  fa c il i ty  o n  
F e d e r a l  o r  o th e r  p ro p e r ty  

(b b )  " V o c a tio n a l r e h a b i l i ta t io n  s e rv ­
ic e s "  m e a n s  th o s e  se rv ices  as d e f in e d  
tn  I I M l .K e e )  (1 )  e n d  (3 ) o f  th i s  c h a p  
t e r

twbperl ft— The i l e i s  l is e o s io f  
A fe n ry

I Jtti AshVUies *  4estf->•«*•*« u  * 
Stale h t iM W | ef«wey. f«f**fwl

( a t  A n a p p lic a tio n  fo r  d e s ig n a tio n  as 
•  f u u  bcoosang  ag en cy  m a y  b e  s o b  
m i t i e d  o n ly  b y  th *  S ta te  v o c a tio n a l re  
h a b iU te U e n  ag en cy  p r e . td tn g  »e ra  
U onaJ r e h a b i l i ta t io n  e e m c e e  to  th e  
b u n g  u n d e r  a n  a p p ro v e d  S ta te  p la n  
fee  v o c a tio n a l r e h a b i l i ta t io n  s e n n e t  
u n d e r  F a r t  I M t  e f  th i s  c h a p te r  

<11 S ee ls  a p p lic a tio n  sh e ll  b e
I . > S u b m it te d  to a n t i n g  U  th e  Sec

retarr.
i t '  A p p ro v ed  by th e  c h ie f  e e e c u t iw  

e f  th e  • t a t r .  a n d  
(S i T t t w a W l s f  pee* th e  h g r a b i r e  

«f th e  b r ^ M M n i e e  e f  th e  b t a u  
a g en cy  m a n  g U M a i e A

Till

1395.3 Application for drsiyneiinn „  
Slate licensing agency: content

(a ) A n a p p lic a tio n  fo r desig nation  sj 
a  S ta te  licensing  agency  u n d e r  t  3»5 - 
sh a ll  in d ica te :

(1) T h e  S u t e  licensing  agency 's l e t c  
a u th o r i ty  to  a d m in is te r  th e  p r o m . -  
In c lu d in g  1U a u th o r i ty  lo  p ro m u lx su  
ru le s  a n d  re g u la tio n s  to  govern the 
p ro g ra m :

(2) T h e  S u t e  licensing agency 's or. 
g a n tz a lio n  fo r  c a rry in g  o u t th e  p ro  
g ram . In c lu d in g  a  d esc rip tio n  o f the 
m e th o d s  fo r co o rd in a tin g  th e  S t a u » 
v en d in g  fac ility  p ro g ra m  and th e  
B u t e 's  v o ca tio n a l reh ab lllU U o n  p ro  
gram , w ith  specia l re fe re n c e  lo  th r  
p ro v isio n  o f  su c h  p o tt-e m p lo rn x su  
serv ices n e ce ssa ry  to  a ssu re  th a t  th e  
m a x im u m  v o ca tio n a l p o ten tia l o f each 
b lin d  v e n d o r  Is ach ieved .

(3 ) T h e  po lic ies a n d  s ta n d a rd !  lo  be 
e m p lo y e d  in  th *  se lec tio n  o( suitable 
lo c a tio n s  fo r  v en d in g  facilities,

(4 ) T h e  m e th o d s  te  be used te  
e n su re  th e  c o n tin u in g  a n d  active pa/ 
t ic ip a tio n  o f th e  S u t e  C c m m iu e t a l 
B lin d  V en d o rs  us m a tte r s  a if rc u r*  
po licy  a n d  p ro g ra m  developm en t and 
a d m in is tra t io n

O )  T h e  po lic ies  to  be followed *  
m a k in g  su lU b le  sen d in g  fac ility  eq«*b 
m e n t a n d  a d e o u a t*  in itia l a w i  avails 
t i e  to  a  vendor.

(«> T h e  so u rces  of fu n d s for th e  ad 
m in is t ra t io n  o f th e  p ro g ram .

(T> T h e  po lic ies an d  s tan d ard *  ge* 
e m tn g  th e  re la t io n sh ip  of th e  Bu s *  h  
cen s in g  agency  to  th e  »endow . I n o w  
„ig  t h e u  se lec tion , d u tie s , s u p e r m a n ,  
u u u l t i  p ro m o tio n . fin an c ia l pen h d - 
c s t io n  r ig h ta  to  a  fu ll m t o UMT 
h e a r in g  c o n c e rn in g  a S u u  Uoenswy 
ag en cy  a c tio n , and . w here nonasasry . 
r ig h ts  lee  Ih e  tu b o u t t a l  e f  cor-.i >a J  
lo  a n  a rb i tr a t io n  p a n e l  ____

( I )  T h e  m e th o d s  to  be  
p ro v id in g  w aitable 
o n  th e  p>b tra iM n g  M t  
r r t a t e  u p w a rd  m c o u ity  tra in in g . t o  
w in d  im is e w

<»> T h« a r ra n g e m e n ts  i 
le m p ia ie d  U aiw  fee th e  w i-lua ll— o* 
th e  w w e i  » f ” 7 - ^
I I I I  I I  th e  ag reeeseo U  th e e e tee o n »
th e  se n se e s  l e  b e  i ^ s r ^

»**e ' Ir>e M r > < «  peo«»Sed b |
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nre  a n d  th e  m e th o d s  u s e d  In e v a lu  
jag s e rv ic e s  r e c e iv e d ,  t h e  b a s is  f o r  
m u n c ra tio n .  a n d  t h e  f is c a l c o n ' 
tn d  a c c o u n t in g  p ro c e d u re s :

(10) T h e  a r r a n g e m e n u  m a d e  o r  
te - ip la ted . If a n y .  f o r  t h e  v e s tin g  in  
ro rd a n c e  w i th  th e  la w s  o f  t h e  S t a l e .  
:be  r i g h t ,  t i t l e  to . a n d  I n te r e s t  In  
i>g f a c i l i ty  e q u ip m e n t  o r  s to ck  ( 
n f  v e n d in g  m s c h ln e a ) .  u se d  in  
p ro g ra m , in  a  n o m in e e  to  h o ld  
righ t, t i t l e  to .  a n d  I n t e r e s t  fo r  
p u rp o ses ; a n d

(11) T h e  a s s u r a n c e s  o f  th e  S ta le  
re n s in g  a g e n c y  t h a t  I t  w i l l

(I) C o o p e r a te  w i th  t h e  S e c r e ta r y  
a p p ly in g  t h e  r e q u i r e m e n ts  o f U se 
Bi a  u n i f o r m  m a n n e r

(II) T a k e  e f f e c t iv e  a c t io n ,  
the t e r m i n a t i o n  o f  lic e n se s , t o  
c u t f u l l  r e s p o n s ib i l i ty  t o r  th e

• non  a n d  m a n a g e m e n t  o f  e a c h  
ta c illty  In  IU  p r o g r a m  In a c e o r  
with I t s  e s ta b l i s h e d  r u le s  a n d  
uona. t n i s  p a r t ,  a n d  t h e  t e r m  
c o n d itio n s  g o v e rn in g  t h e  p e rm it :

(HI) S u b m i t  p r o m p tly  to  t h e  
tary  f o r  a p p r o v a l  a  d e s c r ip t io n  o f  
c h an g es  tn  t h e  le g a l  a u th o r i t y  o f  
9 u i e  lic e n s in g  a g e n c y . i u  ru le s  
re g u la tio n s , b lin d  v e n d o r  
v h r d u l e s  fo r  t h e  s e t t in g  
funds. c o n t r a c tu a l  a r r a n g e m e n u  
tbe f a m i s h i n g  o f  se rv ic e s  b y  a  
see. a r r a n g e m e n u  f o r  c a r ry in g  i 
*1 l ia b i l i ty  a n d  p r o d u c t  l ia b i l i ty  
snce. a n d  a n y  o t h e r  m a t u r a  
b r a t  a  p a r t  o f  t h e  a p p l ic a t io n .

(*>  I f  I t  in t e n d s  t o  s e t  a s id e , ae  
»• be a e t a s id e  tu n d a  f ro m  th e  n e t  
n e d s  o f  t h e  o p e r a t io n  o f  te n d in g  
se a . o o t a l n  s  p r io r  dew  
Ue S e c r e t a r y  t h a t  t h e  a m o u n t  o t  
len d s l o  be  s e t  a s id e  is re a s o n a b le .

(*) r a u b l l a h  p o l ic ie s  a g a in s t  < 
n a t io n  o f a n y  b U n d  v en d ee  
b a as  o f  t e a .  a g e . p h ra s e s )  o r

» m __________________________
s o d  r e g u la t io n *  a 

•wn o f  th o  a r r a n g e e s t  i ia  L _  
s o d  t a k e  a d e q u a te  

• " * '  t h a t  e a c h  v e n d e r  e r r  
h r a m a a s  o f  U ie  p e r w i

1 s ^ td e n r o d  by  Im  s tg n rd
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a n d  t h e  m e th o d s  u se d  in e v a lu a t-  
;4  s e n c e s  rec e iv e d , t h e  basts  fo r  re- 
s u n e ra t lo n .  a n d  th e  fisc a l c o n tro ls  
aad a e c o u n l ln f  p ro c e d u re s ;

<10) T h e  a r r a n g e m e n ts  m a d e  o r  c o n ­
tem plated . if a n y .  fo r  th e  v e s tin g  in  a c ­
cordance w ith  t h e  la v s  o l th e  S la te ,  o f 
the r ig h t ,  t i t l e  to .  a n d  In te re s t  in  vend- 
tag fa c ility  e q u ip m e n t  o r  s to ck  ( in - lu d -  
ng v e n d in g  m a c h in e s ) ,  u sed  in  th e  
program , tn  a  n o m in e e  to  h o ld  su c h  
right, t i t le  to . a n d  in te r e s t  for p ro g ra m  
purposes: a n d  

<111 T h e  a s s u ra n c e s  o f  th e  S ta te  li­
censing a g e n c y  t h a t  I t  vUJ:

<11 C o o p e ra te  w ith  th e  S e c re ta ry  In 
im plying th e  r e q u ire m e n ts  o f th e  A ct 
g> a u n ifo rm  m a n n e r .

<U) T a k e  e ffe c tiv e  a c tio n , in c lu d in g  
the te r m in a t io n  of license*, to  c a r ry  
cut fu ll r e s p o n s ib ili ty  fo r  (h e  sup erv i- 
non a n d  m a n a g e m e n t o f  e a c h  vend ing  
facu lty  tn  Its  p ro g ra m  in  a cc o rd a n ce  
m h  i u  e s ta b lis h e d  ru le s  a n d  r scu ta - 
to n s ,  th la  p a r t ,  a n d  t h e  te rm s  a n d  
re n d itio n s  g o v e rn in g  th e  p e rm it.

in i)  S u b m it  p ro m p tly  to  th e  S ec re  
tary  fa r  a p p ro v a l a  d e sc r ip tio n  of an y  
rh an g es  tn  t h e  leg a l a u th o r i ty  e f  th e  
S ta te  lic e n s in g  ag en cy , i u  ru le s  ar-d 
re g u la tio n s  b lin d  v e n d o r  a g re e m e n ts  
K h e d u le t  foe th e  se ttin g  a sid e  of 
fond* c o n tr a c tu a l  a r r a n g e m e n ts  foe 
the  fu rn is h in g  a f  se rv ices by a  n o o u  
aee. a r r a n g e m e n u  to r  c a rry in g  g en e r 
al liao tl ' . r  a n d  p ro d u c t lU b JH y  o t u r  
snce. ( S d  a n y  e th e r  m a tte r s  e h i c h  
farm  s  p a r t  o f  th e  a p p h c a t io n .

m i  I f  it in te n d s  to  se t aside , ee cau se  
u  be m i  a s id e , fu n d s  f lo e s  th e  ne« p ro  
reeds a f  th e  o p e ra t io n  o f v end in g  fb t i l  
c m *  e b ta m  a  p r io r  d e l e m m a i i o n  ap 
(he  S e c r e ta r y  t h a t  (h e  i n e w X  eg w d i  
t a d s  t o  be s e t  assde U ceaeon e a te  

<*1 C s ia H ts h  s x w s s  a g a in s t d s r r w  
m at<en e l  a m  a :en g  vendor o n  th e  
b a aa  o f  te a .  age. p h p ssea l o r n e s u i  
r v g a ir rv e o c  c re e d , e n te r ,  s s i w a '  
m i A  n r  n e tsu sn l a ff tts e u e n .

m i  r v m n a  s a r t i  ven ds* a i s g r  og 
eg  r a te s  a n d  re g u la tio n s  a M  a  U n t o  
l*on og th e  a iro n g e e re e tu  fo r  pr m d m  
w n e e t  a n d  u s e  a d e g . s i r  s te p s  tn  
u s w i  th o l  e a rn  v sn d se  v i d s n u s n  
t ' e  s * e v n to n s  ng t h i  p e rm it a n d  sa y  
s g v s e n e t l  sad** o h s s h  h e  o p e ra  te a  
as n v c e M s d  by has s ig n e d  ss su m e s u

<vii) S u b m it  to  an  a rb i t r a t io n  p a n e l 
th o s e  g rie v a n ce s  o f a n y  v en d o r u n r e ­
so lved  a f te r  a  fu ll e v id e n tia ry  h e a r  » r  

'• i l l )  A d o p t a c c o u n tin g  p r o c 'i u r c s  
a n d  m a in ta in  f in a n c ia l re c o rd s ' In a 
m a n n e r  n e ce ssa ry  to  p ro v id e  fo r e a c h  
v e n d in g  fa c il i ty  a n d  fo r th e  S ta te 's  
v e n d in g  fa c il ity  p ro g ra m  a  c la ss if ic a ­
t io n  of f in a n c ia l tr a n s a c t io n s  tn  su c h  
d e ta il  a s  is su f f ic ie n t to  e n a b le  e v a lu a ­
t io n  o f p e rfo rm a n c e ; a n d  

( lx )  M a in ta in  rec o rd s  a n d  m ake  re ­
p o r ts  in  su c h  fo rm  a n d  c o n ta in in g  
su c h  In fo rm a tio n  a s  th e  S e c re ta ry  
m a y  re q u ire , m a k e  su c h  rec o rd s  a v a ila ­
b le  fo r  a u d it  p u rp o ses , a n d  com ply  
w ith  su c h  p ro v isio n s u  th e  S e c re ta ry  
m ay  f in d  n e ce ssa ry  to  a ssu re  th e  c o r ­
re c tn e s s  a n d  v e r if ic a tio n  o f  su c h  re ­
p o rts .

<b) A n a p p lic a tio n  su b m itte d  u n d e r  
I 111 3 sh a ll  be  a cc o m p an ied  by a  copy 
of S u t e  ru le s  an d  re g u la tio n s  a f fe c t­
ing 'h e  a d m in is tra t io n  a n d  o p e ra tio n  
e f  th e  S u t e  i  v end in g  fac ility  p ro ­
g ra m

I m «  SteM fvie* an4  rqviv iivar
<a> T h e  S u t e  l-censing  agen cy  sh a ll 

p ro m u lg a te  ru le s  a n d  reg u la tio n *  
s h i c h  have  b e en  a p p ro v e d  by r  v Sec 
r e u r y  a n d  s h t c h  s h a l l  be a d e q u a te  to  
a s su re  th e  e ffe c tiv e  c o n d u c t of th e  
B u t e  s  v en d in g  fac ility  p ro g ra m  <In­
c lu d in g  S u t e  licensing  a g e n rv  p ro c e ­
d u re s  co h e rin g  th e  c o n d u c t o f  fu ll  ev i­
d e n tia ry  h e a rin g s  i a a d  th e  o p e ra tio n  
o f e e c h  v end in g  fa c tttty  u  acco rd an ce  
•U C  th is  p a r t  a n d  a s th  th e  r tp u tre -  
m e n ts  a n d  ( v o M i m *  o f e a c h  d e p a rt 
• n e t  agen cy , a n d  t tu tru m e o ia M y  m  
c e n tre )  a f  th e  m a in te n a n c e . ip s c a i in *  
a n d  p re re c t io n  eg T e d e ta l p ro p e r ty . »  
< ;*dm g th e  (v o C jU sm  c o n ta in e d  tn 
p r> « M a  as oeU  a s  m  all 
rv o e ra )  a n i  g u t #  ta e *
• -,<#* and »*g eistscna 

t h i  Bvsrh *ui*e a n d  rv
• e ta  i h e r e u  sh a ll  a* f i^ d  e* 

m a cc o rd a n ce  •  A  P u t#
I IM.

•«» Surd reiev i m  regviauv** shall 
incrod* y m t m s i  adepuas* U  mo«re 
that the o g hi uu* ta aad taseeeei ta  
each so* j«d factMs eaod »  the f*» 
gvam  a a d  the M a s  o tS  bv « v » u r  »  
s i t r r s s M *  v « »  the isvt ef the Saaie 
ta w i )  u m  fsbteug

r



(1) T h e  S U t e  lic e n s in g  agen cy ; o r  
12) I u  n o m in e e , s u b je c t  to  th e  c o n d i­

t io n s  sp e c if ie d  In I  395 .15(b) o r  
(3 ) T h e  v e n d o r . In a c c o rd a n c e  w tth  

S u t e  d e te rm in a t io n .
Id )  N o tw i th s u n d ln c  th e  p ro v is io n s  

o f  p a r a g r a p h  (e> of th i s  se c tio n , a n y  
r ig h t ,  t i t l e  to .  o r in te r e s t  w h ic h  e a r n ­
ed  on  J u n e  30. 1955. tn  s to ck  m ay  c o n ­
t in u e  s o  lo n g  a a  

(1 ) T h e  i n u r e s t  is tn  th e  s to c k  o f  a  
fa c u lty  e s u b l t s h e d  v n d e r  th e  p ro g ra m  
p r io r  to  J u ly  1. 1955. a n d  

(3 )  T h e  v e n d o r  waa licen sed  tn  th e  
p ro g ra m  ( w h e th e r  o r  n o t  fo r  th e  o p e r ­
a t io n  o f  th e  v e n d in g  fa c il i ty  to  Ques­
t io n )  p r io r  to  J u ly  1 .1 9 5 5 .

I  >955 typ ro*a l e f applleatiee In  <«>» 
M l to* u  Su te  Meeting ageoey.

W h e n  th e  S e c r e ta r y  d e te rm in e s  th a t  
a h  a p p l ic a t io n  s u % w ilte d  by  a  S u t e
v o c a tio n a l re h a b U i. l io n  agen cy  u n d e r  
1 39 5  3. a n d  th e  s c e e m p in y tn g  n ile a  
a n d  r e g u la t io n s  in d ic a te  s  p la n  o f  p ro ­
g ra m  o p e r a t io n s  w h ic h  will s t im u la te  
a n d  e n la rg e  th e  eco n o m ic  o p p o r tu n e  
t ie s  to r th e  b lin d , a n d  w h ic h  w ill m e e t 
a ll e th e r  r e q u t r e m e n u  of th i s  p a n .  h e  
s h a l l  a p p ro v e  th e  a p p lic a tio n  a n d  a h a ll 
d e t u  a te  th e  a p p ly in g  t u t #  v o c a tio n  
a l r e h a b i l i ta t io n  a g en cy  as th e  S u t e  
lice n sin g  a g en cy

•  IM S  I i *4m  a f  i m S h
IW t lM M

<*) If a Sute licensing agency d e le - a im  under t >95 <•() that the right title u . and Uferoto m a venduag fa o lit j n « t be reeled bi Um Shad vender, the Bu t* besMMg age—y ahall enter b ts  a wntteo agreement oith each vender who is to have M l  e**s*ttn»g both agrvemetv than toes 
m m  m  M  Um terms aad ts a d u a a  |9 m a M  rwcb * v am 5h  la aaaard- anet t i t l  n s a .  g  Um State Mg—a- mg agonr. • rigontia— . that part, stag UM terms aad (M d liew  af the permit The enter* naasnei*d ta
govern  the

§ 395.5

fa
■ P H I ----------------------J a e  b

w b n l  a d i  b e  h n o d  u m  a— e r t w d f  
to  be re  ewe a  v e n d o r  t r t a w  d  h e  W  
a b C h s  to  p o r t  b a s e  th e  » m m a g  i b « r

(b )  T h e  S ta le  licensing  agency ah tii 
e s ta b lish  in  wrrlting an d  m a in ta in  pou 
c iaa  d e te rm in in g  w h e th e r  th e  v e n d * , 
o w n e r o r  th e  S u u  licensing ageary  
a h a ll b e  re q u ire d  to  m a in ta in  the  
v en d in g  fa c il i ty  In good rep a ir and  in 
a n  a t t r a c t iv e  oorMillion and  replace 
w o rn -o u t o r  o b so le te  eq u ip m en t, and u  
t h e  fo rm e r, su c h  policies sh a ll provide 
t h a t  u p o n  su c h  vendor-ow ner's  failure 
to  d o  eo. th e  S u u  D eem ing ageacy 
m a y  m a k e  th e  aeceaaary  m ain tenance , 
r e p la c e m e n t,  o r  re p a irs  and  r u l e  
e q u iU b le  a r r a n g e m e n u  fo r  re tm b u n e- 
m e a t:

(C) W h e re  th e  ven d o r ow ns such 
e q u ip m e n t a n d  to re q u ire d  le  m ain tain  
t h e  v en d in g  fa c ility  in  good rep a ir  aad  
in  a n  a t t r a c t iv e  c o n d itio n  a a d  re p to *  
w o rn -o u t ee  o o le te  eq u ip m en t, ar 
a g re e s  to  p w ..h a a e  ad d itio n a l sew 
e q u ip m e n t, serv ice  charge*  far sweb 
p u rp o se*  sh a ll  be  e q u ita b ly  ragweed 
a n d  th e  m e th o d  for d e te rm in in g  sod) 
a m o u n t  s h a l l  b e  e s ta b lish e d  by th e  
S u u  lice n sin g  agen cy  to  w riting .

id )  W h e re  th e  vonga* own* aoeb 
e q u ip m e n t, th e  S u u  licensing  agency 
s h a l l  r e ta in  a  f irs t ep U o a  to  r tp o r  
c h aa e  su c h  eq u ip m en t, a a d  to  th* 
e v en t th e  v e n d o r-o w a er d im . eg lev 
a n y  o th e r  re a so n  ee««*s to  be  a  - o w  
ee o r  tra n s fe r*  to  a n o th e r  vending fa 
ctlK * o w n e rsh ip  o f e o ch  eqv tpm eol 
s h a l l  t o — M veaU d to  th e  » U U  b  
c e n s in g  a g e n t /  f a r  t/a n a fe *  u  i m  
cevser i* e n » e c  e o a je e t u  a n  o t  tgwuoa 
e n  i u  p a n  to  p a r  U  s o r b  vends* 
ow ner o r h a  e v u u  th e  fair ewtae 
th o re trv  a n d

i* i  T h e  se n d e e  o w n e r M s I  m a o a l  
vepeoeee u t tvo o r a d i t  ef kto sh a ll to 
e r t i t l e d  to a n  n s iH csT  ter a  M l 
evsdecH iary hwortwg w ith  rwarc to 
t h e  d r  • m m u w i  ef th e  sm o aM  to to 
p a id  by th e  l u i r  bronaa—  N « w »  toe 
a  v e n d o r s r o w n h e  I 
o se n t W h e n  th e
M le fM d  e « U  a n y ------------ ------------------
a  row an a f  s o r b  m u  m g M  asay f to  a  
i  am g<i ms ov th  u m  I r m t t h  ondM  
t  l b i  I I  to  re q o o to UM r a n ie a a —  ad * •  
a d  b a r  artotrw tM O  p o a a t

THU 34— Id tK o fU o
jte tjv e  c r i u r t o  fo r  l ic e n s in g  q u a lif ie d  
s p p l ic a n u .  I n c lu d in g  a p ro v is io n  to r  
f ir in g  p r e f e r e n c e  to  b l .n d  p e rs o n a  w h o  
are in  n e e d  o f  e m p lo y m e n t .  S u c h  c rlte*  
r t t  s h a l l  a ls o  In c lu d e  p ro v is io n s  t e  
u s u r e  t h a t  l ic e n s e s  w ill b o  la s t c d  o n ly  
t« p e rs o n s  w h o  a r e  d e te r m in e d  b y  th e  
5u U  l ic e n s in g  a g e n c y  to  bo :

I D  B lin d :
(1) c m a e n a  o f  t h e  U n i t e d  S ta le s :  a n d  
i>) C e r t i f ie d  b y  t h e  S l a t*  voca tiona l 

r e h a b i l i ta t io n  a g e n c y  a a  q u a l i f ie d  to  
o p e ra te  a  v e n d in g  f a c i l i ty .

i*') T h *  H a l o  b w p s tn g  a g e a c y  s h a l l  
p ro v id e  f o r  t h o  is s u a n c e  o f  Dean—  fo r  
a n  in d e f in i te  p o r te d  b a t  o u b )o r t  l b  — ► 
pan e lo o  or t o n a l — lio n  1C. a f l o r  a f f o r d ­
ing t h o  v e n d o r  an  p p p o c t u n l y  fo r  a 
f—  w M — b i y  b e e  r in g .  U m  B u i *  b - 
ce n s in g  a g e n c y  f in d s  t h a t  t h r  v en d in g  
fa c ility  to a— b e in g  o p o r a te d  *“  "  
c a rd a n * *  w i th  its r u le s  a n d  _ _ _  
norm , t h o  t e r m s  a n d  c o n d f tie n a  e f  th e  I 
p e rm it ,  a n d  t h *  te r m s  asvd c o n d i r  
o f  t h e  a g r e e m e n t  w t th  t h o  v e n d o r  

ic )  T b e  S t a t e  b e a m in g  a g en cy  
f u r th e r  e s ta b l i s h  to  w r i t in g  a n d  '  
to rn  p o l ic ie s  w h ic h  h a v e  be—  <_ 
o p e d  w i th  t h e  a c tiv e  p a r t ic ip a t io n  
th e  S i r  to  C o m m it te e  o f B lin d  
a n d  w h ic h  g o v e rn  t h e  b i t a s  
scan, u a n a f e r .  p ta m a llo c s , am . 
c ia l p a r u v .p a t i o n  o f  t h e  v e n d o rs  
f u u  l ic e n s in g  ag en cy  s h a l l  a t o e r
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jtcU v t c r i u r l s  fo r  licen sin g  q u a lified  
sp p U ejm u . in c lu d in g  a p ro v is io n  fo r 
p i n g  p re fe re n c e  to  b lin d  p e rso n s  w ho  
ir e  in n e e d  o f e m p lo y m e n t S u c h  c n u -  
r t i  s h a l l  a lso  In c lu d e  p ro v is io n s  to  
s u u re  t h s t  lic e n se s  m*U] be issued  on ly  
to p e rso n s  w h o  s r e  d e te rm in e d  by  th e  
S u u  lic e n s in g  a g e n c y  to  be:

(1) Blind
(31 C itiz e n s  of t h e  U n ite d  S U te t :  en d  
(31 C e r t i f ie d  by th e  S u t e  v o c a tio n s)  

r e h s b l l i u t l o n  s c e n c y  as  q u a lif ie d  to  
o p e ra te  a  v e n d in g  fac ility .

(b ) T h e  S u t e  lic e n s in g  ag en cy  sh a ll  
p rovide fo r th e  Issu an ce  of lice n se s  fo r  
an  In d e f in ite  p e r io d  b u t  su b je c t to  su s ­
p en sio n  o r  te r m in a t io n  tt. a f te r  a f fo r d ­
ing t h e  v en d o r a n  o p p o r tu n i ty  fo r a  
full e t .u e n t l a r y  h e a r in g , t h e  S u u  li­
censing  ag en cy  f in d s  t h a t  th e  v en d in g  
fac ility  Is n o t b e in g  o p e ra te d  in  a c ­
c o rd an ce  v i t h  t u  ru le s  a n d  re g u la ­
t i o n .  t h e  u r m s  a n d  c o n d itio n s  o f  th e  
p e rm it, a n d  th e  U r m s  an d  c o n d itio n s  
ef th e  a g re e m e n t a i t h  th e  v e n d o r.

<ci T h e  S u t e  lice n sin g  ag en cy  sh a ll 
t u n h e r  e s ta b lis h  in  w ritin g  a n d  m a in ­
ta in  p o lic ie s  e h l c h  h av e  b een  d ev e l­
oped w ith  th e  a c tiv e  p a r t ic ip a tio n  o f 
th e  S u t e  C o m m itte e  o f  BUnd V e n d o r  
and  * n u n  g o v e rn  th e  d u tie s  su p e rv i­
sion. t r a n s f e r ,  p r o m o tio n  an d  f in a n ­
cial p a r t ic ip a t io n  o t th e  v e n d o rs  T h e  
S u u  U ct ru in g  a g e n c y  sh a ll a h o  e s ta b  '.sift p ro c e d u re s  to  a ssu re  t h a t  such  
policies h - * e  b e e n  e s p  a in e d  to  each  
blind v e n d o r

• a d  W  I
e e  fed era l

I M 1 I  PvsttU- 
(r a r e  v eM d -«« 
p rep|.

<•>* • m d i n g  m ac  n in e  incom e fi 
»»r * ' d  o - .a c h .n e t o n  F e d e ra l p ro p e r ty  
a h * ...  ha* b e e n  d is b u rse d  U  th e  S u m  
licensing  ag en cy  by  a p ro p e r ty  m a ra g  
n g  d e p a r tm e n t ,  a g e n c y  «  u u t r u m e n  
la id *  of th e  U n ite d  B u te *  u n d e r 
I I N  33 s h a l l  a c c ru e  t»  e ac h  b lin d  
• r r d e :  o p e ra t in g  a v end in g  fac ility  o n  
su ch  F e d e ra l  p r o p e r ty  tn  e a c h  S ta le  in  
a a  a m o u n t  no* to  e s c e e d  th e  a v erag e  
ne t in c o m e  e f  th e  to ta l  n u m b e r  o f  
U a f  v e n d o rs  o v th m  Mich S u i t ,  a* de 
m a t - t e f  e a c h  f isc a l y ear o n  th e  basis 
• f  e a c h  p e te s  y e a r  i  o p e ra tio n , e s c e p t  

i r i d m i  m a c ‘.m e  in co m e sh a ll 
o r r o e  tc  an y  b lin d  vendee in  any  
•M  • » re e d in g  th e  aver sg*  n e t  

o f th e  to t a l  n u m b er e f

v e n d o rs  In th e  U n tU d  S u i u .  N o b lind  
v en d o r s h a l l  rece ive  l e u  v en d in g  m a ­
c h in e  Incom e th a n  h e  w ai receiv ing  
d u rin g  t h e  c a le n d a r  y e a r  p rlo . id  J a n ­
u a ry  1. 1914. a s  a  d ire c t re s u lt o f a n y  
l lm iu t to n  im p o sed  o n  su ch  Ticome 
u n d e r  th i s  p a ra g ra p h . No " j n l u t i o n  
sh a ll  be  Im posed  o n  incom e ffo tn  v en d ­
ing  m a c h in e s , c o m b in e d  to  c r e a u  a  
v en d in g  fac ility , w h e n  su c h  fac ility  is 
m a tn U ln e d . sen-iced , o r  o p e ra  to d  by a 
b lin d  v e n d o r . V end ing  m a c h in e  Incom e 
d lsb u raed  b y  a  p ro p e r ty  m a n a g in g  d e ­
p a r tm e n t .  ag en cy  o r In s tru m e n ta li ty  
of th e  U n ite d  S u t e s  to  a  S u t e  licens­
ing  ag en cy  in  e x cess  of th e  a m o u n ts  
e lig ib le  lo  a c c ru e  to  b lin d  v e n d o rs  tn  
a cc o rd a n ce  w ith  th i s  p a ra g ra p h  sh a ll 
be  r e ta in e d  by  th e  a p p ro p r ia te  S u t e  
lice ru in g  ag en cy .

(b )  T h e  S u u  licen sin g  ag en cy  sh a ll  
d isb u rse  v en d in g  m a c h in e  incom e to  
b lin d  v e n d o rs  w ith in  th e  S u u  on a t  
le a s t s  q u a r te r ly  basis.

(C) V end ing  m a c h in e  Incom e w h ich  
is r e t a l r e d  u n d e r  p a ra g ra p h  <a> of th is  
s e c tio n  by a  S u u  licensing  ag en cy  
s h a ll  be  u se d  by  su c h  ag en cy  fo r  th e  
e s ta b l is h m e n t  an d  m a in U n a n c e  of r e ­
t i r e m e n t  o r p e n sio n  p la n s , fo r h e a l th  
in s u ra n c e  co n  .rfb u tto n s , a n d  fo r  th e  
p ro v is io n  of p a id  mcL leave a n d  v a c a ­
t io n  tim e  fo r b lin d  v rn d o rs  in  su c h  
B u te ,  tf  It is so d e te rm in e d  by a m a ­
jo r ity  v o u  of b lin d  v e n d o rs  licensed  by 
th e  S u u  licen sin g  ag en cy , a l te r  su c h  
a g en cy  h a s  p ro v id ed  to  e ach  su c h  
v en d o r in fo rm a tio n  o n  a ll m a tte r s  r e l ­
e v a n t to  su c h  p u rp o ses . Any vend in g  
m a c h in e  in c o m e  n o t n ecessa ry  fo r  
su c h  pu rp o se*  s h a ll  b e  u sed  by th *  
B u u  licen sin g  ag en cy  for th e  m s in u -  
i.an rv  a n d  re p la c e m e n t of e q u ip m e n t, 
th e  p u rc h a s e  of rvea e q u ip m e n t, m a n ­
a g e m e n t serv ices, a n d  a ssu r in g  •  fa ir  
m in im u m  r e tu r n  to  v e n d o rs  A r r  a s ­
se ssm e n t c h a rg e d  to  b lin d  ven d o rs  by  
a B U U  licen sin g  ag en cy  sh a ll be r e ­
d u c e d  p ro  r a u  in  an  a m o u n t e q u a l to  
th e  U rtal o f su c h  rem ain in g  vending  

th in e

• M l  T W  w v > * |  •••*• o f  fo o d *  1 ;  ik «  
U r n  U im i« | oewttv

l a i  T h e  B u u  licen sin g  s c e n e > sh a ll 
• s u a i i s h  in  • r u i n g  th e  e i u n i  to  
w h ic h  fu n d s  a re  to  Sc set aside  o r 
c a u se d  to  he set aside  fro m  th e  n e t

f i
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proceeds of the opc.ation of the vend­
ing facilities and. to the extent appli­
cable. from vending machine Income 
under ( 395.8(c) in an amount deter­
mined by the Secretary to be reason­
able.

(b) Funds may be set aside under 
paragraph (a) of this section only for 
the purposes ol:

(1) Maintenance and replacement of 
equipment;

(2) The purchase of new equipment;
(3) Management services;
(4) Assuring a fair minimum of 

return to vendors; or
(5) The establishment and mainte­

nance of retirement or pension funds, 
health insurance contributions, and 
provision for paid sick leave and vaca­
tion tjne. if it Is so determined by a 
majority vote of blind vendors licensed 
by the State licensing agency, after 
such agency provides to each such 
vendor information on all matters rel­
evant to such proposed purposes.

(cl The s u te  nee. sing agency shall 
further set out the method of deter­
mining the charge for each of the 
above purposes listed in paragraph (b) 
of this section, which will be deter­
mined with the active participation of 
the State Committee of Blind Vendors 
and which will be designed to prevent, 
so far as is practicable, a greater 
charge for any purpose than is reason­
ably required for that purpose. The 
Sute licensing agency shall malnuin 
adequate records to support the rea­
sonableness of the charges for each of 
tne purposes listed in this section. In­
cluding any reserves necessary to 
assure that such purposes can be 
achieved on a consistent basis.

( 3 9 5 )0  The maintenance and replace­
ment o f tending facility equipment

The S ute llcenslnr agency shall 
malnuin (or cause to be malnUlnrd) 
all vending facility equipment in good 
repair and to an attractive condition 
and shall replace or cause to be re­
placed wom out and obsolete equip­
ment as required to ensure the contin­
ued successful operation of the facili­
ty.

B395 .il T ra ilin g  program for blind indi. 
eiduals.

The SUte licensing agency shafl 
ensure that effective program^ ol vo­
cational and other training 'Services, 
Including personal and vocational ad! 
Justment, books, tools. *nd other 
training materials, shall be provided to 
blind individuals as vocational reha- 
blliutJon services under the Rehablll- 
Ution Act of 1973 (Pub. L. 93-112), 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93-516). 
Such programs shall Include on-the- 
Job training in al) aspects of vending 
facility operation for blind persons 
with the capacity to operate a vending 
facility, and upward mobility training 
(including further education and addi­
tional training or retraining for Im­
proved work opportunities) lor all 
blind licensees. The SUte licensing 
agency shall further ensure that post* 
employment services shall be provided 
to blind vendors es vocational rehab • 
Ution services as necessary ‘ o assure 
that the maximum vocational poten­
tial of such vendors is achieved and 
suluble employment is maintained 
within the SUte's vending facility pro­
gram.

(  395.12 Access lo program and financial 
information.

Each blind vendor under this part 
shall be provided access to all financial 
data of the S u te  llcenslnr agency rele­
vant to the operation of the Sute 
vending facility program. Including 
quarterly and annual financial re­
ports. provided that such disclosure 
does not violate applicable Federal or 
SU le laws pertaining to the disclosure 
of confidential information. Insofar as 
practicable, such daU shall be made 
available In braille or recorded upe. 
At the request of a blind vendor Sute 
licensing agency su tf shall arrange a 
convenient tune lo assist in the inter- 
prcUtion of such financial daU.

1)95.13 Evidentiary hearing* end arbitrs- 
lion of ventur complaint*.

<a> The S u te  licensing agency shall 
specify in writing and malnuin proce­
dures whereby such agency affords an 
opportunity lor a full evidentiary 
hearing to each blind vendor (which

procedures shall also apply to cases 
arder I 395.6(e)) dissatisfied with any 
State licensing agency action arising 
(rom the operation or adminir-ration 
of the vending facility program. When 
juch blind vendor is dissatisfied with 
my action taken or decision rendered 
u  a result of such hearing, he may file 
- complaint with the Secretary. Such 
complaint shall be ac ompanied by all 
available supporting documents, in­
cluding a sUtement o f the decision 
which was rendered and the reasons in 
support thereof.

(b) T he filing of a complaint under 
paragraph (a) of this section with 
either the SU te licensing agency or 
the Secretary shall Indicate consent by 
the blind vendor lor  the release of 
such information as is necessary lor 
v,.e conduct of a full evidentiary hear­
ing or the hearing o f an ad hoc arbi­
tration panel.

(c) Upon receipt o f a complaint filed 
by a blind vendor which meets the re­
quirements established by the Secre­
tary, the Secreury shall convene an 
ad hoc arbitration pane) which shall, 
tn accordance with the provisions o f 5 
□.S.C. chapter 5. subchapter II. give 
notice, conduct a hearing, and render 
Os decision which shall be final and 
banding on the parties except that 
such decision shall be subject to 
appeal and review as a final agency 
action for purposes of the provisions 
al 5 U.S.C. chapter 7.

<d) T he arbitration pane) convened 
bry the Secretary to hesu U . griev­
ances ot blind vendors shall be erm- 
post * of three members appointed as 
follows:

(1) One individual der.gnated by the 
S ute  licensing agency.

(2) One individual designated by the 
blind vendor: and

<3> One individual not employed by 
the S u te  licensing agency or. where 
appropriate. IU  parent agency, who 
ibal) be Jointly designated by the 
other members of the pane) and who 
ahall serve as chairman of the panel.

tel U either the S u te  licensing 
agency or the blind vendor fails to des­
ignate a member o f an arbitration 
panei. the Secreu ry ' shall designate 
such member on behalf o f such party.

( f i  The decisions of an arbitration 
Pone) convened by the Secretary
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rrocedures shall also apply to cases 
nctr f 395.6(e)) dissatisfied with any 

j:ate licensing agency action arising 
•ora the operation or administration 
:! the vending facility program. When 
ruch blind vendor is dissatisfied with 
my action taken or decision rendered 
U a result of such hearing, he may file 
i complaint with the Secretary. Such 
complaint shall be accompanir 1 by all 
available supporting documents, in­
cluding a statement of the decision 
chich was rendered and the reasons in 
jupport thereof.

(b) The filing of a complaint under 
paragraph (a) of this section with 
either the State licensing agency or 
tbe Secretary shall indicate consent by 
the bltnd vendor for the release of 
such information as is necessary for 
the conduct of a full evidentiary hear­
ing or the hearing of an ad hoc arbi­
tration panel.

tc) Upon receipt of a complaint filed 
bj a blind vendor which meets the re­
quirements established by the Secre­
tary. the Secretary shall convene an 
ad hoc arbitration panel which shall, 
tr. accordance with the provisions of 5 
C.S.C. chapier 5. subchaptcr II. give 
notice, conduct a hearing, and render 
Its decision which shall be final and 
binding on the parties except that 
such decision shall be subject to 
appeal and review as a final agency 
action for purposes of the provisions 
of 5 U.S.C. chapter 7.

td) The arbitration panel convened 
by the Secretary to hear the griev­
ances of blind vendors shall be com­
posed of three members appointed as 
follows:

(1) On<* vidua) designated by the 
Sute licensing agency;

(3) One individual designated by the 
blind vendor; and 

(3) One Individual not employed by 
the State licensing agency or, where 
appropriate. Its parent agency, who 
shall be Jointly designated by the 
other members of the panel and who 
shall sent  as chairman of the panel.

<e) If either the Stale licensing 
agency or the blind vendor fails to des­
ignate a member of an arbitration 
panel, the Secretary shall designate 
such member on behalf of such party.

<fi The decisions of an arbitration 
panel convened by the Secreury

§ 395 . *4
u n d e r  th is  s e c t io n  s h a ll  be m a tte rs  o f  
p u b l ic  r e c o r d  a n d  s h a ll  b e  p u b lis h e d  in 
th e  F e d e r a l  R e g i s t e r .

(g) The Secretary shall pay all rea­
sonable costs of arbitration under this 
section in accordance with a schedule 
of f*es and expenses which shall be 
published in the F e l e r a l  R e g i s t e r .

(h) The previsions of this section 
shall not require the participation oi 
grantors of permits for the operation 
of vending facilities on property other 
than Federal property.

§ 395.14 The Suite Committee o f Blind 
Vendors.

(a) The State licensing agency shall 
provide for the biennial election of a 
State Committee of Blind Vendors 
which, to the extent possible, shall be 
fully representative of all blind ven­
dors in the SUte program on the basis 
of such factors as geography and vend­
ing facility type with a goal of provid­
ing for proportional re^resenution of 
blind vendors on Federal property and 
blind vendors on other propertyr.Par­
ticipation by any bllrd vendor In any 
election shall not be conditioned, upon—  
the payment of dues or any other fees.

(b) The State Committee of Blind 
Vendors shall;

(1) Actively participate wltl^ the 
SUte licensing agency tn major admin­
istrative decisions and policy and pro­
gram development decisions affecting 
the overall administration of the 
S utc 's  vending facility program;

(2) Receive and transmit to the 
S ute  licensing agency grievances at 
the request of blind vendors and serve 
as advocates for such vendors in con­
nection with such grievances;

( t l  Actively participate with the 
S ute  licensing agency tn thr develop­
ment and administration of a Sute 
syst tn for the transfer and promotion 
of blind vendors;

(4) Actively participate with he 
State licensing agency in thp develop­
ment of training and retraining pro 
grams for blind vendors, and

<5) Sponsor, with the assistance of 
the S u te  licensing agency, meetings 
and instructional conferences for blind 
vendors within the Slate.



§395.15

§395.15 Us* o f nomin** agre«m. its.
fa) The State licensing agency may 

enter into an agreement whereby an­
other agency or organization under­
takes lo furnish services to blind ven­
dors. Such agreement shall be in writ­
ing and shall contain ;rovisioni which:

(1) Clearly insure he retention by 
the State licensing ajency ol lull re- 
tponsibility lor the at ministration and 
operation of all phases ol the pro­
gram:

(2) Specily the type and extent ol 
the f jrvices to be provided under such 
agreement;

(3) Provide that no set-aside charges 
will be collected Irom blind vendors 
except as specified in such agreement:

(4) Specify that no nominee will be 
allowed to exercise any function with 
respect to funds for the purchase of 
new equipment or for assuring a fair 
minimum of return to vendors, except 
to collect and hold solely for disposi­
tion in accordance with the order of 
the Slate licensing agency any charges 
authorized lor those purposes by the 
licensing agency: and

(5) Specily that only the State li­
censing agency shall have control with 
respect to selection, placement, trans­
fer. financial participation and termi­
nation of the vendors, and the preser­
vation. utilization, and disposition of 
program assets.

(b) 11 the State licensing agency per­
mits any agency or organization other 
than a vr idor to hold any right, title 
to. or Interest in vending facilities or 
stock, the arrangement shall be one 
permitted by State law and shall speci­
fy tn writing that all such right, title 
to. or Interest is held by such agency 
or organization as the nominee of the 
State licencing agency lor program 
purposes and subject to the para­
mount right ol the S u te  licensing 
agency to direct and control the use. 
transfer, and disposition ol such vend­
ing (aclllties or stock.
I 3 9 5 . l t  Permit fo r the *«tabli»hm*nl o f 

vending facilities.
Prior to the establishment of each 

vending facility, other than a cafete­
ria. the S u te  licensing agency shall 
submit an application for a permit set­
ting forth the location the amount of 
space neccsr y for the operation of

Title 34— Education
the vending facility: the tvpe 0f (*£,» 
ty and equipment, the number, loca- 
tion and type of vending machines and 
other terms and conditions desired to 
be included in the permit. Such arph- 
cation shall be submitted for the ap­
proval of the head of the Federal 
property m arking department 
agency, or instrumentality. When an 
application is not approved, the head 
of the Federal property managing de­
partment. agency, or instrumentality 
shall advise the SUte licensing agency 
in writing and shall indicate the rea­
sons lor the disapproval.

§395.17 Suspension o f designation a* 
State licensing agency.

(a) If the Secretary has reason to be­
lieve that, in the administration of the 
program, there Is a failure on the part 
of any S u te  licensing agency to 
comply substantially with the Act and 
this part, he shall so Inform such 
agency in writing, setting forth, ia 
detail, the areas in which there k such 
failure and giving it a reasonable op­
portunity to comply.

(b) If. after the lapse of a reasonable 
time, the Secretary Is of the opinion 
that such failure to comply still con­
tinues and that the Sute licensing 
agency is not taking the necessary 
steps to comply, he shall offer to such 
agency, by reasonable notice in writing 
thereto and to the chief executive of 
thr State, an opportunity for a hear­
ing before the Secretary (or person 
designated by the Secretary) to deter­
mine whether there Is a failure on the 
part of such agency to comply sub- 
sunllally with the provisions of the 
4ct and of this part

•“ ) If It is thereupon deurm lted 
t..*t there is a failure on the part ®f 
such agency to comply substantially 
with the Act and this part, appropri­
ate written notice shall be given to  
such agency and lo the chief executive 
of the Stale suspending such agency* 
designation as licensing agency etl«c~ 
tive 90 days from the dale of such 
notice. A copy of such written notice 
shall be given to each department, 
agency, or instrumentality of the 
United Slates responsible for th>* 
maintenance, operation, and protec­
tion of Federal property oa whlckx

C h a p t e r  I I I— O ff. o f  Spec. Educ. a n d
vending machines subject to the 
QUirements o f I 395.32 are locateo 
the State. Upon the suspension 
such designation, vending machi 
income from vending machines 
Federal property due for accrual 
the State licensing agency un< 
i 395.32 shall be retained in escrow- 
such department, agency, or inst 
mentality o f the United States resp 
sible fo r  the maintenance, operat 
and protection of the Federal prope 
on which such vending machines 
located, pending rcdesignation of 
Sute licensing agency or rescissior 
the suspension under paragraph le 
this section.

(d) I f . before the expiration af s 
90 days, the Secretary (or pe an < 
Ignated by him) determines xt 
SUte licensing agency is taking 
necessary steps to comply, he i 
postpone the effective date of s 
suspension for such time as he de 
necessary in the best interest of 
program.

(e) If. prior to  the effective dat 
such suspension, the Secreury 
person designated by him) finds 
there is no longer a lailure on the 
of the SU te licensing agency 
com ply substantially with the p 
stons o f the Act and this part, he i 
so notify the agency, the chief e> 
tive o f  the S u te , and each Feden 
partmenl, agency, or Instrument 
required to place funds in es 
under paragraph (c) of this sectio 
which event the suspension of th< 
Ignation shall not become effc 
and the requirement to place fun 
escrow shall be terminated.

S u b p o r t  C — F e d e r a l  P r o p e r t y  
M a n a g e m e n t

1395.30 Th* location and op r rati 
vending facilities fo r blind vend 
Federa l property.

(a ) Each department, agency, 
stru n .'n u llty  o f  the United SU 
control o f the maintenance, opei 
and protection of Federal pr« 
shall take all steps necessary to 
that, wherever feasible. In light 
propriate space and potential p 
age, one or more vending factllt 
operation by blind licensees al­
located on all Frderal propert

*>
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irnding machines subject to the re­
tirements of § 395.32 are located in 
jje State. Upon the suspension of 
juch designation, vending machine 
-come from vending machines on 
federal property due for accrual to 
jie State licensing agency under 
1395.32 shall be retained in escrow by 
rjch department, agency, or instru- 
geniality of the United Slates respon­
sible for the maintenance, operation 
ind protection of the Federal property 
on which such vending machines are 
located, pending redesignation of the 
Sute licensing agency or rescission of 
:he suspension under paragraph (e) of 
this section.

(d) If. before the expiration of ruch 
90 days, the Secretary (or person des­
ignated by him) determines tha the 
Sute licensing agency is lakint. the 
necessary steps to comply, he may 
postpone the effective date of such 
suspension for such time as he deems 
necessary in the best Interest of the 
program.

(e) If. prior to the effective date of 
such suspension, the Secretary (or 
person designated by him) finds that 
there is no longer a failure on the part 
of the S u te  licensing agency to 
comply substantially with the provi- 
lions of the Act and this part, he shall 
so notify the agency, the chief execu­
tive of the State, and each Federal de­
partment. agency, or Instrumentality 
required to place funds in escrow 
under paragraph (c) of this section, in 
T».tch event the suspension of the des­
ignation shall not become effective 
and the requirement to place funds in 
escrow shall be te.mlnated.

•Subpart C — Fed e ra l P ro p e r ly  
M anagem en t

1395.30 The location end operation o f 
vending facilitira fur blind vendors on 
Federal property.

ta) Each department, agency, or In­
strumentality of the United flutes In 
rontrol o f the maintenance, operation, 
and protection of Federal property 
thal) lake all steps necessary to assure 
that, wherever feasible. In light of ap­
propriate space and potential patron­
age. one o ; more vending facilities for 
operation by blind licensees shall be 
located or. all Federal property Pro­

vided that the location or operation of 
such facility or facilities would not ad­
versely affect the interests of the 
United States. Blind persons licensed 
by State licensing agencies shall! be 
given priority in the operation' of 
vending facilities on any Federal irop- 
erty. . « -»  r

<b) Any limitation on the location or 
operation of a vending facility for 
blind vendors by a department, agency 
or instrumenUlity of the United 
Sutes based on a finding that si ch lo­
cation or operation or type of 1c ution 
or operation would adversely affect 
the interests of the United SUtes shall 
be fully Justified in writing to the Sec­
reury who shall determine whether 
such lim iution is warranted. A deter­
mination made by the Secretary con­
cerning such limiution shall be bind­
ing on any department, agency, or in­
strumentality of the United Sutes af­
fected by such determination. The 
Secretary shall publish such determi­
nation in the Federal R egister along 
with supporting documents directly re­
lating to the determination.

(c) Priority in the operation of vend­
ing facilities in areas administered by 
the National Park Service or the Na­
tion*' Vcronautics and Space Adminis­
tration shall be given to blind vendors. 
Priority In the awarding of contacts 
for the operation of concessions in 
such areas when such concessions pro­
vide accommodations, facillti . and 
services of a scope or of a t. -acter 
not generally available In .ending 
facilities operated by blind vendors 
shall be given in accordance with the 
provisions of the Concession Policy 
Act (Fhib. L. 98-249. 16 U S C. 1) or the 
National Aeronautics and Space Act of 
1958, as amended (Pub. L  85-568. 42 
U.SC. 2473). The provisions ol this 
part shall not apply when all accom­
modations, facilities, or services In 
such areas are operated by a single re­
sponsible concessioner.

1 315.31 Arquuition and occupation o f 
Federal prupcrty.

u> Eflecllve January 2. 1975. no de­
partment. agency, or instrumentality 
of the United Sutes shall undertake 
to acquire by ownership, rent, or lease, 
or to otherwise occupy, In whole or In

if

i
I ,
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p m . any building unless it is deter­
mined that such building Includes a 
satisfactory site or .sites for the loca­
tion and operation of a vending facili­
ty by a blind vendor. In those cases 
where a purchase contract, an agree­
ment to lease, cr other similar commit­
ment was entered into prior to Janu­
ary 2. 1975, the provisions of this para­
graph shall not apply.

(b) Effective January 2. 1975, no de­
partment. c.*ency. or Instrumentality 
of the United States, shall undertake 
to occupy, in whole or In part, any 
building which is to be constructed, 
substantially altered, or renovated, or 
in the case o f a building which is occu­
pied on January 2, 1975 by a depart­
ment, agency, or instrumentality of 
the United States, no su:Ji depart­
ment, agency, or instrumentality shall 
undertake to substantially alter or 
renovate such building, unless it is de­
termined that the design for such con­
struction. substantial alteration, or 
renovation Includes a satisfactory site 
or sites for the location and operation 
of a vending facility by a blind vendor. 
In those cases where a design contract 
or other similar commitment was en­
tered into prior to January 2.1975, the 
provisions o f  this paragraph shall not 
apply. For purpore* of this ps-^craph. 
"substantial alteration or rer ration 
of a building" means a permanent ma­
terial change in the floor area of such 
building which would render such 
building appropriate for the location 
and operation of a vending facility by 
a blind vendor.

(c) The determination that a build­
ing contains a satisfactory sire or sites 
mder paragraph (a) or <b> r, this sec­
tion shall be made after ct isultation 
between the State IJrenslnr agency 
and the head of the department, 
ag-ncy. or Instrumentality of the 
United States which is planning to ac­
quire or otherwise occupy such build­
ing In order to make such determina­
tion. effective on the publication date 
of this part each such department, 
agency, or instrumentality shall pro­
vide to the appropriate State licensing 
arency written notice of its intention 
to acquire or otherwise occupy such 
building Such written notice shall be 
by certified or registered mall with 
return receipt and shall be provided as

early as practicable but no later than 
60 days prior to such intended action 
The written notice shall Lndicaur 
a satisfactory site or sites for th- loeT 
tion and operation of a vending lariu. 
ty by blind persons is included in the 
plans for the building to be acquires 
or otherwise occupied and shall fur. 
ther assure that the State licenunt 
agency chall be afforded the oppcnu 
nity to determine whether such build- 
ing includes a satisfactory site or sites 
for a vending facility. The written 
notice shall further assure that the 
S ute licensing agency, subject to the 
approval of the head of the Federal 
property managing department, 
agency, or 1 .'•jumenulity, shall be of- 
fcrcd the o portunity to select the lo­
cation and type of vending facility to 
be operated by a blind vendor prior to 
the completion of the final space 
layout of the building. The receipt of 
such written notice shall be acknowl- 
edged in writing promptly by the 
Sute licensing agency but no later 
than within 30 days and the S u u  li­
censing agency shall indicate at that 
time whether it is Interested in estab­
lishing a vending facility. A copy of 
the written notice to the Sute licens­
ing agency and the Sute licensing 
agency's acknowledgement shall be 
provided to the Secretary.

<d) When, after a written notice has 
been provided under paragraph (c> of 
this section, the State licensing agency 
determines that the number of per­
sons using the Federal property is or 
will be insufficient to support a vend­
ing facility, and the Secreury concurs 
with such determination, the provi­
sions of paragraphs (a) and (b) ol this 
section shall not apply The previsions 
of paragraphs »a) and (b) of this sec­
tion shall also not apply when fewer 
than 100 Federal Government employ 
ees are or will be located during 
normal working hours In the building 
to be acquired or otherwise occupied 
or when such building contains less 
than 15,000 square feet of interior 
space to be utilized lor Federal Gov­
ernment purposes in the case of build­
ings in which services are to be pro­
vided to the public.

(e) The operation of a vending facili­
ty established under pre-existing ar­
rangements shall not be affected by

the provisions o l  this section. The pro­
visions o f this section shall further not 
preclude future arrangements under 
which vending tacllltie.> to be operated 
pv blind vendors may be established in 
puildings of a size or with an employee 
population less than that specified in 
paragraph I d )  of this section: Pro- 
nded. That both  the SU te licensing 
igency and the Federal property man­
aging department, agency or instru­
mentality concur In such establish­
ment-

(I) Each department, agency, and in­
strumentality o f the United Sutes, 
when leasing property In privately 
owned buildings, shall make every 
effort to lease property capable o f ac 
commodatlng a vending facility 
When, however, such department 
agency, or instrumentality Is leasini 
part o f  a privately owned luUdinc ti 
which prior t j  the execution o f th' 
lease, the lesror or any o f his tenant 
had In operation or had entered into 
contract for the operation o f a resuu 
rant or other food facility in a part e 
the building not Included in auch leas 
and the operation o f a vending facQit 
by a blind vendor would be in prox 
mate and substantial direct com  pet 
tion with such restaurant or oth< 
iood facility, the provisions o f par 
graphs (a), (b ). and <e> o f this sectlo 
shall not apply.
1395.33 Collection and distribution 

vending machine Income from  vendn 
machines on Federal properly .

( a )  T h e  o n - s i te  o f f ic ia l  re s p o n s ib  
for t h e  F e d e r a l  p r o p e r ty  o f  e a c h  p ro  
e r ty  m a n a g in g  d e p a r tm e n t ,  a g e n c y , 
i n s t r u m e n ta l i t y  o f t h e  U n i te d  S u n  
in a c c o r d a n c e  w ith  e s u b l l s h e d  p ro f 
l u r e s  o f  s u c h  d e p a r tm e n t ,  a g e n c y , 
in s t r u m e n ta l i ty ,  s h a l l  b e  re s p o n s il  
fo r t h e  c o l le c t io n  o f .  a n d  account*, 
fo r . v e n d in g  m a c h in e  in c o m e  l i  
v e n d in g  m a c h in e s  o n  F e d e r a l  p ro p e  
u n d e r  h is  c o n t r o l  a n d  s h a l l  o th e rw  
e n s u r e  c o m p l ia n c e  w i th  t h e  p ro v tsn  
o f t h i s  s e c t io n  

<b) E f fe c t iv e  J a n u a r y  j ,  1975, 
p e r  c e n tu m  o l a l l  v» r id in g  m a r h  
In c o m e  f ro m  v e n d in g  m a c h in e s  
F e d e r a l  p r o p e r ty  w h ic h  a r e  in  dti 
c o m p e t i t io n  w ith  a  v e n d in g  f r c i l l ty  
e r a t e d  by a  b lin d  v e n d o r  s h a l l  see 
to  t h e  S u t e  lic e n s in g  a g e n c y  w f
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ihe provisions of this section. The pro­
visions of this section shall further rot 
preclude future arrangements under 
stJch vending facilities to be operated 
py blind vendors may be established in 
puil dings of a size or with an employee 
population less than that specified in 
paragraph <d) of this section; Pro- 
n fed. That both the State licensing 
sgency and the Federal property man­
aging department, agency or insvru- 
aentality concur in such establish­
ment.

(f) Each department, agency, and in­
strumentality of the United States, 
yhen leasing property In privately 
owned buildings, shall make every 
effort to lease property capable of ac­
commodating a vending facility, 
tfhen. however, such department, 
sgency, or instrumentality Is leasing 
part of a privately owned building In 
rhich prior to th : execution of the 
lease, the lessor or any of his tenants 
pad In operation or had entered Into a 
contract for the operation of a restau­
rant or other food facility in a part of 
;he building not included in such lease 
tnd the operation of a vending facility 
ir a blind vendor would be In proxi­
mate and substantial direct competi­
tion with such restaurant or other 
food facility, the provisions of para­
graphs (a). <b). and <c) o f this section 
ihall not apply.
13V5.3Z Collection and distribution of 

'ending machine income from vending 
machine* on Federal properly.

ia) The on-slte official responsible 
Icr.the Federal property of each prop­
erty managing department, agency, or 
instrumentality of the United Slates, 
in accordance with established proce- 
cures of such department, agency, or 
instrumentality, shall be responsible 
for the collection of, and accounting 
lor. vending machine income from 
'ending machines on Federal property 
under his control and shall otherwise 
t.nsure compliance with the provisions 
of this section.

ib) Effective January 2. 1975. 100 
;er centum of all vending machine 
income f nm vending machines on 
Federal p.opcrly which are in direct 
competition with a vendins facility op­
erated by a blind endor shall accure 
to the S u te  licens. g agency which

§ 3 9 5 .3 2
shall disburse such income to such, 
blind vendor operating such vending 
facility on such property provided 
that the total amount of such income 
accruing to such blind vendi ; does not 
exceed the maximum Amount deter­
mined under I 395.8(a). the event 
that there is Income from such vend­
ing machines in excess of the maxi­
mum amount which may be disbursed 
to the blind vendor under i 395 0(a). 
such additional Income shall accrue to 
the SUte licensing agency for ptr- 
poses determined in accordance wlJi 
! 395.8(c).

(c) Effective January 2. 1975. 50 per 
centum of all vending machine Income 
from vending machines on Federal 
property which are not tn direct com­
petition with a vending facility operat­
ed by a blind vendor shall accrue to 
the State licensing agency which shall 
disburse such income to the blind 
vendor operating such vending facility 
on such property. In the event that 
there is no blind vendor, such Income 
shall accrue to the SUte licensing 
agency, except as indicated under 
paragraph (d) of this section. The 
total amount of such Income disbursed 
to such blind vendor ahall not exceed 
the maximum amount determined 
undet 1395.8(a). In the event that 
there is income lrom such vending ma­
chines in excess of the maximum 
amount which may accrue to the blind 
vendor under I 395.1 a), such addition­
al Income shall accrue to the Sute li­
censing agency for purposes deter­
mined in accordance wtth I 395.8(c).

<d) Effective January 2, 1975, 30 per 
centum of all vending machine income 
from vending machines, which are not 
in direct competition with a vending 
facility operated by a blind vendor and 
which are on Federal property at 
which at least 50 per centum of the 
total hourt worked on the premises 
occurs during a period other than 
normal working hours, shill accrue to 
the Stale 1 censing agency which shall 
disburse such Income to the blind 
vendor operating a vending facility on 
such property. In the event that there 
is no blind vendor on such property, 
such income shall accrue to the State 
licensing agency The total amount of 
such Income uabursed to auch blind 
vendor sha I not exceed the maximum



§ 3 9 5 .3 3
amount determined under S 395.8(a). 
In the event that there is income from 
such vending machines in excess of 
the maximum amount which may be 
disbursed to the blind vendor under 
i 395.Sia., such additional Income shall 
accrue to the State licensing agency 
for purposes determined in accordance 
with f 395.8(c).

(e) The determination that a vend­
ing machine on Federal property is in 
direct competition with a vending fa­
cility operated by a blind vendor shall 
be the responsibility of the on-site of­
ficial ^sponsible for the Federal prop­
erty o f  each property managing de­
partment. agency or instrumentality 
o f the United States, subject to the 
concurrence of the S u te  licensing 
agency.

(f) In the case of vending machine 
Income which, prior to the effective 
date o f  this part, has been disbursed 
to a blind vendor by t. property man­
aging department, agency, or instru­
mentality from proceeds which ac­
crued from operations subsequent to 
January 2,' 1975, pursuant to agree­
ments in effect prior to such time, 
such income may be deducted, at the 
discretion o f such property managing 
department, agency or instrumentali­
ty. from vending machine Income due 
to the S u te  licensing agency under 
paragraphs (b), <c), or (d) of this sec­
tion.

(g> The collection of vending ma­
chine income and Its disbursement to 
the appropriate S u te  licensing agency 
shall be conducted on st least a quar­
terly basis.

(h) Ah arrangemenu pertaining to 
the o; *riticn of vending machines on 
Federa- property not covered by con­
tract w th. or by permits issued to, 
S u te  licensing agencies;, shall be re­
negotiated upon the expiration of the 

* existing contract or other arrange­
ment for consistency with the provi­
sions o f  this section.

(i> The provisions o f this section 
shall not apply to income from vend­
ing machines within operated retail 
sales outlets unaer the control of post 
exchange or ships' stores systems au­
thorized under Title 10 of the United 
Slates Code; to income from vending 
machines operated by the Veterans 
Canteen Service; or to income from

THIe 34—Educalion
vending machines not in direct com o- 
tltlon with a blind vending facility «. 
individual locations, insullations or 
facilities on Federal property the to • l 
of which at such individual locatio \  
insullations. or facilities does' r Jt 
exceed $3,000 annually.

(J) The provisions of this rctlon 
shall not operate to preclude»->re-exist- 
Ing or future arrangemenu. or reguia- 
tions of departmenu, agencies, or in­
strumentalities of the United Sutes. 
under which blind vendors or Sute li­
censing agencies may:

(1) Receive a greater percenuge or 
amount of vending machine income 
than that specified in paragraphs (b).
(c), and (d) of this section, or

(2) Receive vending mach ne income 
from individual locations Installa­
tions. or facilities on Federal property 
the toUl of which at such iidlvidjal 
locations, insullations, or acuities 
does not exceed $3,000 annually.

6 395.33 Operation of cafeteria* by blind 
vendor*.

(a) Priority in the operation of cafe­
terias by blind vendors on Federal 
property shall be alforded when the 
Secreury determines, on an Individual 
basis, and after consulution with the 
appropriate property managing de­
partment. agency, or Instrumentality, 
that such operation can be provided at 
a reasonable cost, with food of a high 
quality comparable to that currently 
provided employees, whether by con­
tract or otherwise. Such operation 
tha1' ^e expected to provide maximum 
em. ymcnl opportunities to blind 
venoors to the greatest extent possi­
ble.

<b> In order.to establish the ability 
of blind vendors to operate a cafeteria 
in such a manner as to provide food 
service tv comparable cost and of com­
parable high quality as that available 
from other providers of cafeteria serv­
ices. the appropriate SUte licensing 
agency shall be invited to respond to 
sollciutions for offers when a cafete­
ria contract is contemplated by the ap­
propriate property managing depart­
ment, agency, or instrumentality. 
Such sollciutions for oflers shall es- 
u b lu h  criteria under which all re 
tporues will be judged. Such crlterts

C h a p t e r  I I I— O f f .  o f Spec. Educ. ond
may include saniUtion practices, pc 
s o n n e l .  stalling, menu pricing and po 
tion sizes, menu variety, budget an 
accounting practices. 11 the proposs 
received from  the S u te  licensin 
agency is judged to be within a con 
petitive range and has beer, ranke 
among those proposals which have 
reasonable chance o f being selecle 
lor final award, the property m&nai 
ing departm ent, agency, or Instrumei 
tality shall consult with the £ecretai 
as required under paragraph (a) < 
this section. I f  the S u te  licensir 
agency is dissatisfied with an actic 
taken relative to iu  proposal. It ms 
file a com plaint with the Secretai 
under th e  provisions o l J 395.37.

(c) All contracts or other existing a 
rangexnents pertaining to the ope 
ation o f cafeterias on Federal proper! 
not covered by conti act with, or I 
permits issued to. SU tc licensir,g age 
cics shall be renegotiated subsequel 
to the effective date o f this part on i 
before th e  expiration o f such co 
tracts or o th er  arrangements pursuai 
to the provisions of this section.

<d> Notwithstanding the requir 
m enu of paragraphs (a) and (b) o f th 
section. Federal property managj 
departments, agencies, and instrume 
talltics may alford priority in tne o 
eration o f  cafeterias by blind vendo 
on Federal property through dire 
negotiations with S u te  licensing age 
cies whenever such departmei 
agency, o r  InstrumenUlity determini 
on an Individual basis, that uch opt 
atlon can  be provided at a reasonat 
cost, w ith food of a high quality coi 
parable to  that currently provided e: 
ployees: Provided, hovxver. That t. 
provisions o f paragraphs (a) and (b) 
this section shall apply in the eve 
that the negotiations authorized 
this paragraph do not result in a cc 
tract.

I  395.34 Application fu r permits.
Applications for permiU for the < 

eratlox. o f  vending facilities other th 
cafeterias shall be made in writing 
the appropriate *orm. and submit! 
(or th e  review and approval of t 
head o f the Federal property man, 
Ing department, agency, or inslrumi 
laiity.

1056
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-ay include sanitation practices, per- 

y i :  jcr.nel. staffing, menu pricing and por*
uon sizes, menu variety, budget and 
trcour.ting practices. If the proposal 

aru received from the S u te  licensing
sot spency is judged to be within a con -

pititive range and has been ranked 
tier. saOhg those proposals which have a
o r .  reasonable chance o f being selected

lor final award, the property manag- 
la. eg  department, agency, or instrumen­

ted tality shall consult with the Secretary
e b. is required under paragraph (a) of

this section. If the SUte licensing 
• ^  icency is dissatisfied with an action
jrte liken relative to its proposal, it may
<bj. fQe a complaint with the Secretary

under the provisions of $ 395.37.
Ha? (c) All contracts or other existing ar­
il*. rangements pertaining to the oper-

ty a: ion of cafeterias on Federal property
hui not covered by contract with, or by
ties permits issued to. S u te  licensing agen­

cies shall be renegotiated subsequent 
tu the effective date of this part on or 

lii*4 before the expiration of such con­
tracts or other arrangements pursuant 
to the provisions of this section.

<d) I'otwithstanding the require- 
the cents o f paragraphs (a) and (b) of thisItc lh n , Federal property managing 
the c*?a- tments. agencies, and Instrumen-
d*. tallties may aflc d priority in the op-
ty. eration of cafetorias by blind vendors

or. Federal property through direct 
Xh negotiations with S u te  licensing agen-
Uy de* whenever such department,
so- irency. or tnstrumenulity determines,
oa ar. In d ivid u a l basis, tbat such oper­

ation os v̂ be provided at a reasonable 
cost, with food of a high quality com­
parable to that currently provided em­
ployees: Provided, however. That the 

• • provisions of paragraphs (a) and 'b )  of 
this section shall apply In the event 
that the negotiations authorised by 
this paragraph do not result in a con­
tract.

I it1.14 'Application for permit*.

Applications for permits lor the o d - 
tratior. of vending facilities other than 
cafeterias shall be made in writing on 
the appropriate form, and submitted 
for the review and approval of the 
head of the Federal property manag­
ing department, agency, or instrumen­
tality.

6395.35 Terms o f permit.
Every permit shall describe the loca­

tion of the vending facility including 
any vending machines locaV i on 
other than the facility premlst • and 
shall be subject to the follow;* g provi­
sions: •

(a) The permit shall be issued in the 
name of the applicant State licensing 
agency which shall:

(1) Prescribe such procedures as are 
necessary to assure that in the selec­
tion of vendors and employees for 
vending facilities there shall be no dis­
crimination because of sex, race. age. 
creed, color, national origin, physical 
or mental disability, or political affili­
ation: and

(2) Take the .iecessary action to 
assure that vendors do not discrimi­
nate against any person or persons in 
furnishing, or by rtiusing to furnish, 
lo such person or persons the use of 
any vending facility, including any and 
all services, privileges, accommoda­
tions, and activities provided thereby, 
and comply with Title VI of the Civil 
Rights Act of 1964 and regulations 
issued pursuant thereto

(b) The permit shall be issued lor an 
indefinite period of time subject to 
suspension ur termination on the basis 
of compliance with agreed upon terms.

(c) The permit shall provide that:
(1) No charge shall be made to the 

Sute licensing agency for normal 
cleaning, maintenance, and repair of 
the building structure In and adjacent 
lo the vending facility areas:

(2) Cleaning necessary for santu- 
tion. and the maintenance of vending 
facilities and vending machines In an 
orderly condition at all times, and the 
installation, maintenance, repair, re­
placement. semcing. and removal of 
vending facility equipment shall be 
without cost to the department, 
agency, or instrumenullty responsible 
for the maintenance of the Federal 
property; and

(3) Articles sold at vending facilities 
operated by blind licensees may con­
sist of n e w s p x f i c a l s .  publi­
cations, confections, tobacco products, 
food:, beverages, chances for any lot­
tery authorized by s u te  law and con­
ducted by an agency of a Slat* within 
such Stale, and other articles or serv-
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ices as are determined by the State li­
censing agency, in consultation with 
the on-site official responsible for the 
Federal property of the property man­
aging department, agency or instru­
mentality. to be suitable for a particu­
lar location. Such articles and services 
may be dispensed automatically or 
manually and may be prepared on or 
o ff the premises in accordance with all 
applicable health laws.

(d) The permit shall further provide 
that vending facilities shall be operat­
ed in compliance with applicable 
health, sanitation, and building codes 
or ordinances.

(e) The permit shall further provide 
that installation, modification, reloca­
tion, removal, and renovation o f vend­
ing facilities shall be subject to the 
prior approval and supervision of the 
on-site official responsible for the Fed­
eral property of the property manag­
ing depvrttnent. agency, or instrumen­
tality, and the State licensing agency; 
that costs of relocations Initiated by 
the State licensing agency shall be 
paid by the State licensing agency; 
and that costs of relocations Initiated 
by the department, agency, or Instru­
mentality shall be borne by ruch de­
partment. agency, or Instrumentality.
(I) The operation of a cafeteria by a 

blind vendor shall be covered b*’ a con­
tractual agreement and not oy a 
permit.

9 395.36 Enforcement procedure*.
(a) TTie S u te  licensing agency shall 

attempt to resolve day-to-day prob­
lems pertaining to the operation of 
the vending facility in an informal 
manner with the participation ol the 
blind vendor and the onsite official 
responsible for the property of the 
property managing department, 
agency, or instrumenUlity as neces­
sary.

<b> Unresolved disagreements con­
cerning the terms of the permit, the 
Act, or the regulations In this part and 
any other unresolved matters shall be 
reported in wntlng to tne S u te  licens­
ing agency supervisory personnel by 
the Regional or other appropriate o ffi­
cial o f the Federal property managing 
department, agency, or instrumentali­
ty in an attempt to resolve the issue.

Title 34— Educolion Ch*«P**r l «— ° f 5 P ec - Educ* ° nd
S 395.37 Arbitration o f State lietming 

agency complaints. •

(a) Whenever any Sute licensing 
agency determines that a^y depart­
ment. agency, or instrumenUlity of 
the United Sutes which has control of 
the maintenance, operation, and pro­
tection of Federal property is failing 
to comply with the provisions of the 
Act or of this part and all informal au 
tempts to resolve the issues have been 
unsuccessful, such licensing agency 
may file a complaint with the Secre­
tary.

(b) Upon receipt of a complaint filed 
under par*r*aph (a) of this section, 
the SecreU* *-h«'.l convene an ad hoc 
arbitration panel which shall, in ac­
cordance with the provisions of 5 
U.S.C. ch. 5. subchapter II. give notice, 
conduct a hearing and render its deci­
sion which shall be final and binding 
on the parties except that such deci­
sion shall be subject to appeal and 
review as a final agency action for pur­
poses of the provisions of 5 U.S.C. ch. 
7. The arbitration panel convened by 
th6 Secreury to hear complaints filed 
by a State licensing agency shall be 
composed of three members appointed 
as follows:

(1) One Individual designated by the 
SUte licensing agency;

(2) One individual designated by the 
head of the Federal department, 
agency, or instrumentality controlling 
the Federal property over which the 
dispute arose: and

(3) One individual, not employed by 
the Federal department, agency, or tn- 
Strum* nUllty controlling the Federal 
property over which the dispute arose, 
who shall be jointly designated by the 
other members of the panel and who 
shall serve as chairman of the panel.

(C) If either the SUte licensing 
agency or the head of the Federal de­
partment. agency, or InstrumenUlity 
fails U> designate a member ol an arbi­
tration panel, the Secretary shall des­
ignate such member on bcha’ f of such 
party.

(d) If the panel finds that the acts or 
practices o f any department, agency, 
or InstrumenUlity are In violation of 
the Act or of this part, the head of 
any such department, agency, or In­
strumenUlity (subject to any appeal

or~der paragraph <b) o f this sectior. 
,nizll cause such acts or practices to b 
tcmminated promptly and shall u k  
soc:h other action as may be necessar 

carry out the decision of the pane; 
.tel The decisions of an arbitratioi 

jaznel convened by the Secretar 
jjiider this section shall be matters o 
putblic record and shall be published ii 
ih ee  F e d e r a l  R e s i s t e r .

iff) The Secreury shall pay all rea 
jor.vable costs o f arbitration under thi 
jecction in accordance with a scheduli 
of fees and expenses which shall b< 
published in the F e d e r a l  R e c i s t e r .

1 0 5 8



Chapter III— O f f .  o f  Spec. Educ. on . R ehab . Serv ice*
under paragraph (b) of this section) 
jha.Il cause such acts or practices to be 
■<rmina;ed promptly and shall take 
such other action as may be necessary 
:o carry out the decision of the panel.

-,e' The decisions of an arbitration 
psnel convened by the Secretary 
under this section shall be matters of 
public record and shall be published in 
the F e d e r a l  R e g i s t e r .

(f) The Secreury shall pay all rea­
sonable costs o f arbitration under this 
section In accordance with a schedule 
ol fees and expenses which shall be 
published in the F e d e r a l  R e c i s t e r .

§ 395 .38
G 395.38 Report*.

At the end of each fiscal year, each 
property managing department, 
agency, or instrumenuiity o! the 
United States shall report to th». Sec­
retary the total number o f * pplica- 
tions for vending facility locations re­
ceived from Sute licensing agencies, 
the number accepted, the number 
denied, the number still pending, the 
total amount of vending machine 
income collected and the amount of 
such vending machine income dis­
bursed to the Sute licensing agency in 
each SUte.
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at least 14 days before the proposed vacation. 
(Eff. 12/7/77. Reg. 64)

Authority: AS 14.07.060
AS 23.15.020(c)

4 AAC 54.260. VENDING FACILITY 
INCOME, (a) For the first six months of 
operation of a new vending facility, the division 
will assure that the manager receives minimum 
earnings equal to the state minimum hourly 
wage times the number o f days the facility was 
operated, computed on an eight-hour day. 
Extensions of the period covered by this 
minimum earnings guarantee may be approved 
only by the division’s chief o f services.
(b) The Vocational Rehabilitation Small 

Business Enterprise Revolving Fund established 
by AS 23.15.130 will be used to aid licensees in 
operating vending facilities whether or not the 
licensee s facility is locatcu in a public building.
• (c) The net proceeds from vending machines 
operated by private persons in public buildings 
for the purpose o f profit-making must be paid 
by the operator directly to the division’s small 
business enterprise fund on a monthly or 
quarterly basis, as specified by the division. The 
net proceeds will be utilized as follows.

(1) if machines are in direct competition with 
a vending facility licensee in the same building, 
the net proceeds from those machines accrues to 
each vendor operating a vending facility in the 
building in an amount up to the average net 
income of all vending facility licensees within 
the state, as determined each fiscal year on the 
basis o f the prior year’s operation;

(2 ) the proceeds from vending machines not 
in direct competition with a licensed vending 
facility or in excess of the funds required to be 
paid to a vendor under ( I ) of this subsection will 
be used to

(At dcftav in part or total the cost of 
constructing new vending facilities in 
state-operated buildings;

(B) pay for the maintenance and 
replacement of equipment and the purchase 
of new equipment;

(C) pay for management services; and

(D) pay for the cost of nealth insurance, 
paid vacation and sick leave for vending 
facility operators;

(d) Income from vending machines located in 
any federally O' ned or leased buildings will be 
maintained in a separate Randolph-Sheppard 
account and shall be disbursed according to 
applicable federal regulations. (Eff. 12/7/77, 
Reg. 64)

Authority: AS 14.07.060
AS 23.15.020(c)

ARTICLE 8 .
HEARINGS AND APPEAL PROCEDURES

Section
810. Requests for administrative review 
820. Procedure for hearings 
830. Appeals from final decisions of the 

division
4 AAC 54.810. REQUESTS FOR 

ADMINISTRATIVE REVIEW, (a) A person 
whose vending facility license is revoked 
pursuant to sec. 140 o f this chapter, or who is 
otherwise adversely affected by a decision or 
other action o f the division, may request 
administrative review o f that action or decision, 
in writing, within 30 days o f the date on which 
notice of the action or decision was mailed or 
personally given to him. The request must 
describe the action or decision and the grounds 
upon which review is being sought.
(b) Upon rcceipi of a request for 

administrative review, the division will schedule 
a meeting for a time and place convenient to the 
individual requesting the review and assign an 
employee of the division who was not involved 
in the initial action or decision to act as 
impartial conciliator.
(c) Participants in Ihe administrative review 

tire Ihe individual requesting the review and, if 
desired, his repri sen ta live and the division 
employee whose decision or action is to be 
reviewed. All participai. s will be afforded an 
opportunity to address thr issues raised by the 
request for review. The impartial conciliator will 
attempt io n solve the issues and, i f  possible, 
inform the other participants of his decision 
immediately, flic  imparted conciliator will issue 
a wiittcn decision and mail it to the individual

4-36.3
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requesting the review at his last reported 
address. The decision will inform the individual 
of his right to a further hearing on the matter 
pursuant to (d) o f this section.
(d) I f the individual requesting the review is 

dissatisfied with the decision o f the impartial 
conciliator, he may request, in writmg. a hearing 
on the matter within 30 days o f rmiling o f the 
impartial onc ilia to r’s decision. The request for 
hearir.g must be addressed to the Director of 
Vocational Rehabilitation. Department of 
Education. Pouch F, Juneau. Alaska 99811, and 
must describe the matter on which the hearing is 
sought and the grounds upon which review is 
requested.
(e) Within 15 days of receipt of a request for 

hearing, the director will set a time and place 
convenient to the individual and appoint an 
individual who has not been involved in the 
matter under consideration to act as hearing 
officer. Written notice of the time and place of 
the hearing will be mailed to the individual at his 
last reported address at least 15 days before the 
hearing. (Eff. 5/10/78. Reg 66)

Authority AS 14 07 060
AS 23 15 lOOtbNM

4 A A C  54 820 P R O C E D U R E  FOR 
HEARINGS, (a) Participants at the hearing are 
the individual requesting the hearing and. il 
desired, his representative and the division 
employee whose action or decision is lo l>c 
reviewed. The hearing officer has full authority 
to control the proceedings ol the hearing and to 
rule on questions of admissibility of testimony 
and othei evidence and on any other legal issues 
raised by the participants
(b) All participants may present relevant 

evidence at the hearing, including testimony, 
affidavits, and documents relevant to the issue 
lor which the hearing is being held Depositions 
affidavits, and documents that have been 
stipulated to by the participants prior to the 
hearing will also he entered into the record
(c) Oral evidence will be taken only upon oath 

or affirmation.
id i C ommon law rule; of evidence will apply 

except when the hearing officer determines that 
their application is not required in order to

assure fair treatment of the complainant or 
respondent and that the evidence offered is 
relevant and of the sort on which responsible 
persons are accustomed to rely in the conduct of 
serious matters.
(e) The participants and the hearing officer

may
(1) call and examine witnesses;
(2 ) introduce exhibits and other evidence;
(3) cross-examine opposing witnesses on 

matters relevant to the issue even though the 
matter was not covered in the direct 
examination. If the individual requesting the 
hearing docs not testify, he may be called and 
examined by the hearing officer.
(f) The hearing officer may require that the 

testimony of a material witness be taken by
deposition.
(g> Documents or affidavits intended to be 

used at j hearing should be submitted to the 
division prior to the hearing so that they may be 
stipulated to whenever possible.
(Ill The hearing officer may order the 

continuance of a hearing for good cause shown
(il If a participant docs not appear at a hearing 

that has been set. the hearing officer, unless 
good cause is shown, shall act upon the evidence 
presently al his disposal without notice to the 
absent participant
<i) Ihe hearing officer shall submit his 

recommendations and the hearing record to Ihe 
director The director shall examine the record 
and the hearing officer's recommendations and 
issue a written decision which shall he final A 
copy of the decision shall be mailed to the 
participants at their last reported address. (Eff. 
5/10/78. Keg 6 6 )

Authority: AS I4.07.0t)0 
AS 23.15.100

4 AAC 54 830. APPEALS FROM I lNAL 
DECISIONS Ol THE DIVISION, (a) The
decision of Ihe director issued under see. 820<j) 
of this chapter will inform the individual who 
requested the hearing and lus representative, if
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any, of his right to appeal that decision to the 
Superior Court within 30 days as provided in the 
Rules of Appellate Procedure of the State of 
Alaska.
(b) In th i case o f a blind vending facility 

manager covered under sec. 206 of the 
Randolph-Sheppard Act of 1973, the decision of 
the director issued under 4 AAC 54.8200) 
will also inform the individual o f his 
right to file a complaint with the United States 
Secretary of Health, Education and Welfare 
concerning the action or decision of the division. 
(Eff. 5/10/78. Reg. 6 6 )

Authority: AS 14.07.060
AS 23.15.100(b)(6)

ARTICLE 9.
GENERAL PROVISIONS

Section
990. Definitions
4 AAC 54.990. DEFINITIONS. Unless the 

context requires otherwise, in this chapter and 
AS 23.15.010 23.15.320

(1) “ director" means the director of the 
division of vocational rehabilitation of the 
Department of Education or his designee;

(2 ) "division" means the division of 
vocational rehabilitation of the Department of 
Education.

(31 "net proceeds”  means the conventional 
returns or commissions which would normally 
be naid by the machine operator to the building 
owner for the right to place his machines m (hat 
building, and will be negotiated between the 
machine operator and the division;

(4) "public building" means any building 
owned, leased or occupied by the state or an 
agency o f the state for public purpose, financed 
by state funds or public bond indebtedness, 
however, it docs not include buildings located 
on any land subject to the provisions o f 42 
US< |( 354, J r'4a or 353. or which r. 
similarly reserved in trust for the benefit of the 
University of Alaska. (Eff. 12/7/77, Reg. 64) 

Authority: AS 14.07,060
AS 23.15 020(c)

CHAPTER 57.
LIBRARY SERVICES

Article
1. State Plan (4 AAC 57.010)
2. Library Materials Grants-In-Aid 

(4 AAC 57.050-4 AAC 57.090)
ARTICLE 1.

STATE PLAN
Section

10. Alaska state plan
4 AAC 57.010. ALASKA STATE PLAN. The 

Long Range Program for Library Development 
in Alaska 1977 -  1982, published in July 1977, 
is adopted by reference as the Alaska state plan 
far participation under the U.S. Library Services 
and Construction Act (Public Law 91-600). (In 
effect before 7/28/59; am 4/17/67. Reg. 24; am 
10/4/73. Reg. 47; am 5/10/78. Reg. 6 6 )

Authority: AS 14.56.010-080
F.ditor’t Note The AUtka State Plan may be obtai', d by 
writlnj the Committionei. Dcpattmcnt of Education, Pouch t . 
Juneau, Alatka 99811.

ARTICLE 2.
LIBRARY MATERIALS GRANTS-IN AID

Section 
50. Purpose 
60. Eligibility 
70. Application 
80. Exceptions 
90. Definitions
4 AAC 57.050. PURPOSE. Grants-in-aid under 

AS 14.56.050 arc available to assist 
municipalities and incorporated library 
associations in acquiring library materials for 
public use. Libraries and library associations 
may engage in cooperativ. : Tccmcnts with 
other libraries for shared acquisitions and use of 
library materials acquired *ith grant-in-aid 
funds. (Eff. 5/25/79, Reg. 70)

Authority: AS 14 07.060 
AS 14.56.050

4 AAC 57.060. ELIGIBILITY, (a) Any 
municipality or incorporated library' association 
operating a publi library may apply for a 
grant-in-aid.



§ 23.15.040 A laska  Statutes Supplem ent § 23.15.080
Sec. 23.15.040. D ivision o f vocational rehabilita tion estab­

lished. The division of vocational rehabilitation is established under 
tbe Board of Vocational Rehabilitation to carry out AS 23.15.010 — 
23.15.210. (§ 37-9-6 ACLA 1949; am § 2 ch 169 SLA 1955; am § 2 ch 
144 SLA 1957; am § 18 ch 208 SLA 1975)

»Sec. 23.15.050. D irecto r o f  vocational rehabilitation. The board 
shall appoint a director of the division of vocational rehabilitation. The 
director has the administrative authority delegated to him by the 
board and necessary to carry out AS 23.15.010 — 23.15.210 and the 
regulations and policies adopted by the board. (§ 37-9-6 ACLA 1949; 
am § 2 ch 144 SLA 1957; am §§ 2,3 ch 79 SLA 1960; am § 9 ch 96 SLA 
1967; am § 19 ch 208 SLA 1975)

Sec. 23.15.060. Agreements under Social Security Act. (a) The 
board acting through the division of vocational rehabilitation may 
enter into necessary agreements on behalf of the state with the Secre­
tary of Health, Education and Welfare to carry out the provisions of the 
federal Social Security Act, as amended, and as it is subsequently 
amended, relating to the making of determinations of disability under 
Title El and Title XVT of that Act.

(b) The Department of Revenue shall act as the custodian of funds 
paid by the federal government to the state, shall comply with 
agreements entered into under the Social Security Act, and shall 
disburse the funds in accordance with instructions from the director of 
the division of vocational rehabilitation. (4 37-9-6 ACLA 1949; am J 2 
ch 169 SLA 1955; am § 2 ch 144 SLA 1957; am § 20 ch 208 SLA 1975; 
am § 1 ch 5 SLA 1978)

I
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E ffect o f amendment*. — The 197* 
amendment inserted "and Title XV I" near 
the end o f tubsection (a).
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Sec. 23.15.070. Personnel policies. The board shall adopt 
p»rsonnel policies for the division of vocational rehabilitation. The 
director shall execute these policies and keep them on file in his office. 
(§ 37-9-6 ACLA 1949; am § 2 ch 169 SLA 1955; am § 2 ch 144 SLA 
1957; am 4 21 ch 208 SLA 1975)

Sec. 23.15.080. E lig ib ility  fo r vocational rehabilitation service.
(b) In determining the types and extent of vocational rehabilitation 

services lo be provided to a handicapped individual, the division shall 
take into consideration any similar benefits which may be available n  
the individual under other programs. However, the division may no. 
take other benefits into consideration when doing so would signifi­
cantly delay th t provision of needed services to the handicapped indi-
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§ 23.15.100 L a b o r  a n d  W o r k e r s ’ C om pensation  § 23.15.110

vidual. The division need not take otlier benefits into consideration 
when they are for (

(1) diagnostic and related services (including transportation and 
subsistence in connection with those services); ■';

(-) counseling, guidance, and referral; _ — t f  •
(3) training, including person, rnd vocational ao' istment tra in ing, 

and necessary training materials; ' *
(4 ) sendees to members of families of handicapped individuals;
(5) job placement; and
(6) services necessary to assist handicapped individuals to maintain 

suitable employment.
(am § 2 ch w SLA 1978)

E ffec t o f amendments. — The 1978 affected by the amendment, it ia n o t set
amendment rewrote subsection (b). out.

As the rest of the section was not

Sec. 23 .15 .100 . P ow e rs  and  duties.
(b) In carrying out AS 23.15.010 — 23.15.210, the agency may
(1) enter into agreements with other states to provide for the

vocational rehabilitation of residents of the states concerned;
(2) establish and operate rehabilitation facilities and workshops and 

make grants to public and other nonprofit organizations for these 
purposes;

(3) supervise the operation r f  vending stands and other small busi­
nesses established under AS 23.15.010 — 23.15.210 to be conducted by 
severely handicapped individuals;

(4 ) make studies, investigations, demonstrations and reports, and 
provide training and instruction (including the establishment and 
maintenance of the research fellowships and traineeships w ith the 
stipends and allowances which are considered necessary) in matters 
relating to vocational rehabilitation;

(5) license blind and severely handicapped persons for the operation 
of vending facilities on federal property and in public buildings, w ith  
blind persons having first priority for operation of the vending 
facilities; and

(6 ) promulgate regulations necessary' for carrying out the provisions 
of AS 23.15.010 — 23 15.210.
(am § 1 ch 75 SLA 1976)

Cross references. — Astocontractsto Editor'*note*. — A*there*xoS tho*ec-
operate venting Iscilitiei in lU U  build- tion was not affected by the amendment, it 
ing*. see AS +4 21.025 is not set out

Sec. 23.15.110. Extension of services outside state. Vocational 
rehabilitation service may be extended \o the continental United 
States to all individuals eligible under AS 23.15.010 — 23.15.210. The

197
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director of the division of vocational rthabilitation may place profes­
sional or clerical personnel or both inside the continental United States 
to carry out the purposes of AS 23.15.010 — 23.15.210. (§ 37-9-8(3)1 
ACLA 194S; am § 4 ch 144 SLA 1957, am § 22 ch 208 SLA. 1975) /

Sec. 23.15.130. Vocational rehabilitation small business €& 

prise revo lv ing fund, (a) There is created in the state treasury a 
revolving fund designated as the vocational rehabilitation small busi­
ness enterprise revolving fund. The fund fhall be administered by the 
director.
^JbUB^ceipts from the net proceeds of vending facilities(m)public 
iu ild ihgp other than vending facilities op-.rated by a licensee, shall be 

the fund.
(c) The fund shall be used to aid licensees in operating vending 

machine facilities.
(d) In this section "net procx*ds" means the gross receipts from 

operating a vending facility less the costs of operation and i tir return 
to the operator, to be determined by the division. (§ 3' 10 ACI.A
1949; added by § 6 ch 144 SLA 1957; am § 3 ch 75 SLA 1976)

Sec. 23.15.210. Definitions. In AS 23.15.010 — 23.15.210
(1) "agency" means the division of vocational rehabilitation;
(3) "director" means the director of the division of vocational reha­

bilitation;
(4) "handicapped individual" means an individual having a physical 

or mental disability which for that individual constitutes or results in 
a substantia] handicap to employment and who can reasonably be 
expected to benefit in terms of employability from the provision of 
vocational rehabilitation services;

(5) "individual having a physical or mental disability" means an 
individual who has a physical or mental condition which materially 
limits, Contributes to limiting, or, i f  not corrected, will probably result 
in lim iting his activities or functioning;

(6 ) "vocational rehabilitation service' means goods and services, 
including diagnostic and related service*, necessary lo enable a handi­
capped individual to engage in gainful employment;

(7) "workshop" means a rehabilitation facility engaged in a produc­
tion or service operation which is operated for the primary purpose of 
providing gainful employment or professional services to the handi­
capped as an interim step in the rehabilitation process for those who 
cannot readily be absorbed in the competitive labor market or d ring 
times when employment opportunities for them in the competitive 
labor market do not exist.

(8) ’ 'blind person" means a person whose central visual acuity does 
not exL.-ed 20/200 in the better eye with correcting lenses, or whose 
visual acuity, i f  better than 20/200, is accompanied by a lim it to the 
field of vision in the better eye to such a degree that iu  widest diameter
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§ 23.15.210 L a b o r  and W o r k e r s ’ C om pensation  § 23.15.210
j

subtends an angle of no greater than 20 degrees; an examination by an 
ophthalmologist or by an optometrist is necessary bef. :e a person is 
found to be blind; * ~ ,

(9) "severely handicapped person” means a person who has one or 
more physical or mental disabilities which seriously lim it the person’s 
functional capacities in terms of regular employment, and whose 
vocational rehabilitation requires multiple vocational rehabilitation 
services over an extended period of time;

(10) "licensee” means a blind or severely handicapped person 
liiensed by the division of vocational rehabilitation under the 
Randolph-Sheppard Act (20 U.S.C. §§ 107 — 107b, 107d -  107e, 1070, 
AS 23.15.100(b)(5), and any regulations issued under federal law or AS 
23.15.100(b)(5);

(11) "public building” means any building owned by the state or an 
agency cf the state, or any space leased by the state or any agency of 
the state, and designated by the division as being appropriate for par* 
ticipation in the business enterprise program;

(12) "ver ding facility” means an automatic vending machine, cafe­
teria, snack bar, shelter, or counter where food, tobacco, or sundries are 
ofTered for sale.
(am § 23 ch 208 SLA 1975; am § 2 ch 75 SLA 1976; am 5§ 3 - 6  ch 
5 SLA 1978)

E ffect o f amendments — The 1978 remunerative occupation," at the end o f
amendment, tn paragraph (4). subetituted paragraph 16). and in paragraph «7). sub-
"havmg' for “ under," "and who can” for sf.tuted "rehabilitation facility engaged in
"but which is of such a nature that a production or service operation" fo r
vocational rehabilitation services may," "piece where manufacture or handiwork ia
and the language beginning "benefit in carrn d on, and." "gemful employment or
terms o f employability" for "render him fit profeitlonal services to the handicapped"
to engage in a remunerative occupation* for ‘icmuneraiive employment to severely
and inserted "C - that individual*' and "or handicapped individuals t Al," and "tunes"
results in " T l.* amendment also aubati- for *a tim t." inserted ‘ process" near 'he
tuted "having" for "» ho i* under” in ,>ara- middle of the paragraph and deleted "> Ji"
graph >5), substituted "enable a following "competitive labor marker 01 *
handicapped individual to engage in As the rest o f the section »a* not
gainful employment’  for "render • handi- affected by the amendments, it U not set 
capped individual fit to engage in a out.

Artic le 2. Governor’# Committee on Employment 
o f Hnndicnpped.

Section
270. Cooperation w ill other committres 

and agencies 
290 Employ the handicapped week

Editor'* note*. — Section 7. ch 5, SLa  deleting "Physically”  preceding "Handi- 
1976 amended the Article 2 heading by uippei "
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§ 23.15.270 A l a s k a  S t a t u t e s  S u p p i .e m e n t I 23.15.617

%Sec. 23.15.270. Cooperation w ith other committees and 
agencies. The co.tmittee shall work in close cooperation with local 
committees and will* the President’s Committee on Employment of the 
Handicapped to carry out the purpose of AS 23.15.220 — 23 15 320 
more effectively, and with state and federal agencies" *#aving 
responsibilities for employment and rehabilitation of the handicapped, 
(i 1 ch 23 SLA 1960; am 5 7 ch 5 SLA 1978) __________________

E ffect o f  amendment*. —  The 1978 
amendment deleted "Physically’  preced­

ing “ Handicapped’  near the mie ale o f the 
•action.

Sec. 23.15.290. Employ the handi .apped week. Each year the 
governor shall issue a proclamation designating the first full week in 
May as Alaska Employ the Handicapped Week. During this week, 
appropriate ceremonies shall be held throughout the state for the 
purpose of enlisting public support for, and interest in the employment 
of, the handicapped. The mayors of cities, and heads of government 
instrumentalities, and leaders of industry and business, educational 
and religious groups, labor, veterans, women, farm, scientific and pro­
fessional, and all other interested organizations and individuals shall 
be invited to participate. (5 4 .h 23 SLA 1960; am f 8 ch 5 SLA 1978)

E ffect o f i f l i f n d n r n i t  — Th* 1978 
am end in '. tvibttilut«d 'M ty u  Alaska 
“ m p luy the Handicapped Week" foe 
'Ocii her aa National Employ th . Physi­

cally Handicapped W**k" ai th* end of th* 
first sentence and deleted 'physically* 
preceding "handicapped" near th* end of 
the second sentence

Artic le  4. Manpower Development and Training.
Section
611 Department of Labor participation in

manpower training programs
617 (Repealed)

•

Sec. 23.15.611. Department of Labor partic ipation in 
manpower tra in ing programs.

lb) Repealed by ♦ 2 ch 174 SLA 1975.
(am § 2 ch 174 SLA 1975)'

Editor's notes. — As th* rest of th* 
section m si not a/Trcted by th# amendment, 
it a  oot tel out

Sec. 23.15.617. Manpower Training Advisory Council. 
Repealed by I 2 ch 174 SLA 1975.
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§ 23.20.005 L a b o r  a n d  W o r k e r s ' C o m pe n sa t io n § 23.20.010

Editor'* note*. — Tbe repealed »eetion 
derived from I  3, ch. 74, SLA 1969; i  6 , eh. 
104. SLA 1971.

The repealed section was amended by 
I 80, eh. 218. SLA 1976, which substituted

"commissioner of commerce and economic 
development" for "commiuioner o f  eco-. 
nomic development* in paragraph (4 ) o f 
*ub*ection 'a). i

4

\ J
.  -  I #

C h ap te r  20. A laska E m ploym ent Sefcurity A c t.

NOTES TO DEC IS IONS

Thi* chapter e*tabli*be* a com ­
prehensive p rog ram  which provide* 
unemployed worker* with job placement 
service* and cash benefit* during the 
period o f their unemployment. State Dep't 
of Li bor v. Boucher, Sup. C t  Op. No. 1669 
(P ile  No. 3329). 81 P.2d 660 (1978).

The p rim ary purpoee o f the A laska

Employment Security Act is  to 
ameliorate the regstive effect* that, invol­
untary unemp. •yment has on both  the 
unemployed individual and v w t t y  as a 
whole. State Dep't o f Labor v. Boucher, 
Sup. Ct Op No. 1669 (File No. 3 3 0 9 ) . S81 
P 16  660(1978).

A rt ic le  1. A dm in is tra tion .
Section
12 . [i^pealedl
IS. [Repealed]
22 Actuarial studies 
35 Duties and powers o f director 
45. Regulations and special rules

Section
85 Interstate benefit payments 
1)0. Information obtained by department 
115 Unauthorised disclosure of infor­

mation

Sec. 23 .20.00S . P u rp o s e .

NOTES TO DEC IS IONS

Remedial statute. — The Alaska
Employment Security Act, AS 23 20 005 
— 23 20 535, is a remedial statute with the 
primary purpose o f ameliorating the 
negative effects thst involuntary unem­

ployment has en both the »  u  loyrd 
individual and society at s whole Elstea v. 
Department of Labor. Sup C t O p  No. 
2276 (File No 50331. 625 P 2d 299 (1981).

Sec . 2->.20.010. P o lic y .

NOTES TO DEC IS IONS

The p rim ary purpose o f the A la tka 
Employment Security Act AS 23 20 005 
— 23 20 535. it ta ameliorate th# negsuve 
effects thst involuntary unemployment 
has no both the unemployed individual

and society a* s whole Stale D r p l  a f
Labor v Boucher. Sup Ct Op N o  1669 
(FileS'a 332*1. M l F  J4 * 6 0 1 m i l ) .  Eaiaa 
v Department af Labor. Sup C t  Op No. 
2276 (File No 5033). 625 P 3d  2 9 3  (19911.
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{ 23.10.420 L a b o r  a k d  W o r k e r s '  C o m p e n s a t i o n  5 23.10.420

(1 ) a passenger tra in  sha ll have at least a m inimum passenger crew , 
which sha ll consist o f one locomotive engineer, one locomotive firem an 
(or helper), one conductor, one brakeman, and one flagman;

(2 ) a freight tra in  sha ll have at least a m inimum freig l crew, which 
sha ll consist o f one locomotive engineer, one locomo*'ve fireman (o r 
helper), one conductor, and two brakemen*.; *

(3 ) a ligh t engine without cars sha ll have at least a m inimum lig h t 
engine crew, which sha ll consist o f one locomotive engineer, one 
locomotive firem an (or helper), and one conductor.

(b ) Except for hostling movements and duties as negotiated for each 
ra ilroad  company, no person operating an Interstate Commerce Com* 
m ission-regulated ra ilroad  o ffering passenger se rv ir* in this state m ay 
operate an engine o r locomotive, regardless o f the form o f energy used 
for propulsion, fo r switching cars o r in transfe r movements, un less 
every* engine or locomotive is manned by a minimum crew consisting 
o f one locomotive engineer, one locomotive fireman (o r helper), one 
conductor, and two helpers.

(c) In  this section "engine" includes connected, multip le units under 
single control.

(d ) A person who violates a provision o f this section may be fined up 
to S509 upon conviction. Each v io lation constitutes a separate o ren se . 
({  1 ch 150 SLA 1970)

Legislative h iito ry  report*. — For 
report on eh. 150. SLA 1970 (CSHB 666  am 
S). »ee 1970 Houie Journal, p. 604.

C hapter 15. E m ploym ent Services.
Article
1. Vocational Rehabilitation (»• 23 15010 -  23 15 210)
2. Governor'* Committee on Employment of Handicapped (It 2315 220 — 23 IS  320)
3. Employment Agencie* ( I I  23 15 330 — 23 15 320)
4 Manpower Development and Training (16 23 15 610 — 23 15 617)
5 Work Jmentu- Program (or Welfare Recipient* ( I  23 15 650)

A rtic le  1. V o c a tio n a l R e h a b ilita tio n .
Section Section
10 doard o f Vocational Rebibilitauon n o E ilennon of Mrvtce* outaioe state
20 . Power* and dune* o f board 120 Cooperation with federal govern­
30 Appointment of kdmlniit/ative afTi- ment

a n 130 Vocational rehabilitation unal) buai-
40 Dm t.on of vocational rehabilitation net* enurpriM revolving fund

e»ub)i*hed 140 1 Repealed)
50 Director of vocational rehabilitation 150 Receipt and duburaenteni o l fund*60 Agreement* under Social Security ISO Gift*
70

Art
Personnel pel me* 170 Maintenance not amgnablo

SO Eligibility far vocational rehabili­ ISO Hearing*
tation aervK* 1*0 Mi»u*e of Into end record*

•0 Priority a* la eligibility 200 Limitation on political activity
100 Power* and dulie* 210 . Definition*
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Sec. 23.15.030. Appointment o f adm inistrative officers. The 
board may appoint administrative officers, and delegate to them the 
authority necessary to carry out AS 23.15.010 — 23.15.210. (5 37-9-6 
ACLA 1949; am § 2 ch 169 SLA 1955; am § 2 ch 144 SLA 1957; am § 1 
ch 79 SLA 1960)

Src. 23.15.040. Division of vocational rehabilitation estab­
lished. The division of vocational rehabilitation is established under 
the Board of Vocational Rehabilitation to carvy out AS 23.15.010 — 
23 15 210. (§ 37-9-6 ACLA 1949; am f  2 ch 169 SLA 1955; am § 2 ch 
144 SLA 1957; am J 18 ch 208 SLA 1975)

Sec. 23.15.050. D irector o f vocational rehabilitation. The board 
shall appoint a director of the division of vocational rehabilitation. The 
director has th* administrative authority delegated to him by the 
board and necessary to carry out AS 23.15.010 — 23.15.210 and the 
regulations and policies adopted by the board, (i 37-9-6 ACLA 1949; 
a n l  2 ch 144 SLA 1957; am i f  2.3 ch 79 SLA 1960, am ft 9 ch 96 SLA 
1967; am h 19 ch 208 SLA 1975)

§ 23.15.010 A l a s k a  S t a t u t e s f 23.15.C50
Colla te ra l references. — 48A Ain. Jur. 

2d, Labor and Labor Relations, i l  2662, 
2663

51 C J .S .. Labor Relations, f  1044.

.  — »  *

Sec. 23.15.010. Board of Vocational Rehabilitation. The Bdard 
of Education which administers the program of vocationa’ education is 
designated as the Board of Vocational Rehabilitation to a Iminister the 
vocational rehabilitation program. (} 37-9-6 ACLA 1949; am § 2 ch 
169 SLA 1955; am t  2 ch 144 SLA 1957; am § 1 ch 79 SLA 1960)

Sec. 23.15.020. Powers and duties o f board, (a) The board may 
cooperate with a federal agency, as provided and required by federal 
law for vocational rehabilitation.

Effe> 
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Edit 
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(b) The board shall comply with these federal laws and the condi­
tions necessary to secure the full benefit of the federal vocational reha­
bilitation laws, and shall dc all things necessary to entitle the state to 
receive the benefits of the federal laws.

(c) The board may do all the things and adopt the regulations which 
axe necessary to carry out the federal laws and the purposes of AS 
23.15.910 — 23.15.210. (§ 37-9-6 ACLA 1949; am S 2 ch 169 SLA 1955; 
am § 2 ch 144 SLA 1957; am { 1 ch 79 SLA 1960)



$ 23.15.060 L a b o r  a n d  W o r k e r s ’  C o m p e n s a t i o n  § 15.050
\Sec. 23.15.060. Agreements under Social Security Act. (a) Tbo 

board acting through the division of vocational rehabilitation may 
enter into necessary agreements on behalf of the state with the Secre- 

* tary of Health, Education and Welfare to carry out the prov. ions of the 
federal Social Security Act, as amended, and as it  is Vubsequently 
amended, relating to the malting of determinations of disability under 
Title II and Title XVI of that Act.

(b) The Department of Revenue shall act as the custodian of funds 
paid by the federal government to the state, shall comply w ith  
agreements entered into under the Social Security Act, and shall 
disburse the funds in accordance with instructions frim  the director o f  
the division of vocational rehabilitation. (§ 37-9-6 ACLA 1949; am 5 2  
ch 169 SLA 1955; am § 2 ch 144 SLA 1957; am § 20 ch 208 SLA 1975; 
am § 1 ch 5 SLA 1978)

Effect o f amendment*. — The 1978 
amendment inserted "end Title X V I' new 
the end o f subsection (a).
. Ed itor'* note*. — The Secretary o f 
Education hea tucceeded lo the 
reiponoibilities o f the Secretary o f Health,

Education and Welfare referred to in sub ­
section (a>.

Title II and T ill* XVI of the federa l 
Social Security Ait may ‘  t found in 4 2  
U S C  |  401 rt seq and 42 U.S.C. ! 13T* 
et seq . *espectively.

Sec. 23.15.070. Personnel policies. The board shall adopt 
personnel policies for the division of vocational rehabilitation. The 
director shall execute these policies and keep 'hem on file in his office. 
(§ 37-9-6 ACLA 1949; am § 2 ch 169 SLA 1955; am 5 2 ch 144 SLA 
1957; am § 21 ch 208 SLA 1975'

Sec. 23.15.080. E lig ib ility  fo r vocational rehabilitation s c  vice,
(a) Vocational rehabilitation service shall be provided directly a r 
through a public or private instrumentality to a handicapped ind iv id­
ual (1 ) who is a resident of the state at the time he applies for the 
service and whose vocational rehabilitation the agency determines 
after full investigation can be satisfactorily achieved, or <2) who is  
eligible for the service under an agreement with another state or adeh 
the federal government

(b) In determining the types and extent of vocational rehabilitation 
sendees to be provided to a handicapped individual, the agency shall 
take into consideration any similar benefits which may be available to  
the individual under other programs. However, the agency may not 
uk* other benefits into consideration when doing so would signifi- 
•antly delay the provision of needed services to the handicapped in d i­
vidual. The agency need not take other benefits into consideration 

'  hen they are for
(1) diagnostic and related services (including transportation and 

subsistence in connection with those services);
(2 ) counseling, guidance, and referral;
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§ 23.15.090 A la s k a  S t a t u t e s § 23.15.100

(3) training, including personal and vocational adjustment training ,* 
and necessary training materials; j

(4) services to members of families of handicapped individuals;
(5) job placement; a - i • _ -*
(6 ) services necess. ry 10 assist handicapped individuals to maintain 

suitable employment. 37-9 7(1) ACLA 1949; ara 5 3 ch 144 SLA 
1957; am 5 2 ch 5 SLA 1978)

Revi»or's note*. —  Th* word "agency* E ffect o f Amendment*. —  Th* 197S
*ub*titut*d for "d iv iiion " in three amendment rewTOt* subsection (b). 

place* in *ub*ection fb) by the revisor o f 
statutes to conform to the definition in AS 
23 15.210 tl).

Sec. 23.15.090. P rio rity  as to e lig ib ility. I f  vocational rehabilita­
tion service cannot be provided for all eligible handicapped individuals 
who apply, the agency shall provide by regulation for determining the 
order to be followed in selecting those to whom the services w ill be 
provided (§ 37-9-7(2) ACLA 1949; am § 3 ch 144 SLA 1957)

'> Sec. 23.15.100. Powers and djiii^s. (a) In carrying out AS
23.15.010 — 23.15.210 the arenc* jha in

(1) take the action it considers necessary or appropriate to carry out 
the purposes of AS 23.15.010 — 23.15.210, and adopt regulations in 
conformity with these purposes;

(2 ) det rmine the e lig ib ility of applicants for vocational rehabilita­
tion service;

v i3) submit to the governor annual reports of activities and expendi- 
lures and, before each regular session of the legislature, estimates of 
sums required for carrying out AS 23.15.010 — 23.15.210 and esti­
mates of the amounts to be made available for this purpose from all 

* sources; and
(4) cooperate with public and private departments, agencies and 

institutions in providing for the vocational rehabilitation of handi­
capped individuals, studying the problems involved in providing thia 
rehabilitation, and establishing, developing and providing, in con­
formity with the p irposes of AS 23.15 010 — 23.15.210, the programs,
facilities and services whvh may be necessary or desirable. _

(b) In carrying out AS 23.15 010 — 23 15.210, the agenc>(may^) 
(11 enter into agreem ents with other states to provide for the 

vtcational rehabilitation of residents of the states concerned;
2 i establish and operate rehabilitation facilities and workshops and 

make grants to public and other nonprofit organisations for these 
purposes;

(3> supervise the operation of vending stands and other small busi­
nesses established under AS 23.15.010 — 23.15.210 Lo be conducted by 
severely handicapped individuals;

(4> make studies, investigations, demonstrations and reporta. and 
provide training and instruction (including the establishment and
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§ 2 3 .1 5 .1 1 0  L a b o r  a n d  W o r k e r s ’ C o m p e n sa t io n  I  2 3 . 1 5 .1 3 0

maintenance of the research fellowships and traineeships w ith the 
stipends and allowances which are considered necessary) in matters 

Relating to vocational rehabilitation; f

(5) license blind and severely handicapped persons for the operation 
of vending facilities on federal property and in public Loiidings, w ith

J  blind persons having first priority for operation,of the vending- 
facilities; and

(6) adopt regulations necessary for carrying out the provisions o f AS
23.15.010 — 23.15.210.(5 37-9-8(1) (2) ACLA 1949; am § <ch!44SLA 
1957; am § 1 ch 75 SLA 1976)

Croat reference*. — A* to contracU to 
operate vending facilities in state build* 
in f* , »e« AS *4 21.025.

Sec. 23.15 UO. Extension o f services outside state. VocaJonal 
rehabilitation service may be extended > the continental United 
States to all individuals eligible under AS 23.15.010— 23.15.210. The 
director of the division of vocational rehabilitation m-ty place profes­
sional or clerical personnel or both inside the continental United State: 
to carr/ out the purpose'- of AS 23.15.010 — 23.15.210. (5 37-9-8(3) 
ACLA 1949; am § 4 ch 144 SLA 1957; am 5 22 ch 208 SLA 1975)

Sec. £345.120. Cooperation w ith federal government. (a) The 
agencyt$ha]T)rooperate with the federal government in carrying out the 

[purposrTpffederal laws pertaining tt vocational rehabilitation (includ- 
ing me licencing of blind persons to operate vending stands on federal 
property) and may adopt the methods of administration which are 
found by the federal govemmen. to be necessary for the proper and 
efficient c:'»ration of agreements or plars for vocational rehabilitation. 
The agency may comply with the conditions which are necessary to 
obtain the full benefits of the federal laws for the state and its resi­
dents.

(b) Upon designation by the governor, the agency may perform func­
tions and services for the federal government relating lo individuals 
under a physical or mental dfsability, in addition to those provided in
(a) of this section. (5 37-9-9 ACLA 1949; am 5 5 ch 144 SLA 1957)

Sec. 23.15.130. Vocational rehabilitation small business en te r­
prise revolving fund, (a) There is created in the stale treasury a  
revolving fund designated as the vocational rehabilitation small busi­
ness enterprise revolving fund. The fund shall be administered by the 
director.

(b) Receipts from the net proceeds of vending facilities in public 
buildings, other than vending faw,lities operated by a licensee, shall be 
paid to the fund.

(c) Hie fund shall be used to aid licensees in operating vending 
mach ne facilities.



nwv.*rc^-i

§ 23.15.140 A laska  Statutes § 23.15.190
(d) In this section "net proceeds” means the gross receipts from 

operating a vending facility less the costs of operation and a fair return 
to the operator, to be determined by the division. (§ 37-9-10 ACLA 
1949; added by 5 6 ch 144 SLA 1957; am § 3 ch 75 SLA 1976) J

I *
Cross references. — For rev is ions ss 

to specie] funds, see AS 3' . .65.

Sec. 23.15.140. Vocational Rehabilitation Fund. 
Repealed by § 2 ch 23 SLA 1968.
Editor's notes. — The repealed section 

derived from |  37-9-11. ACLA 1949; t 6. 
eh. 144, SLA 1957.

Sec. 23.15.150. Receipt and disbursement of funds. Tne Depart­
ment of Revenue is designated custodian of all vocational rehabilita­
tion funds in the state. (5 37-9-12 ACLA 19*-9; added by § 6 ch 144 
SLA 1957)

Sec. 23.15.160. Gifts. The board may accept a gift or donation from 
a public or a private source which is offered unconditionally for 
carrying out AS 23.15.010 — 23.15.210. The board may accept a condi­
tional gift if, in the judgment of the agency, the conditions are proper 
ard consistent with AS 23.15.010 -  23.15.210 ($ 37-9-13 ACLA 1949; 
added bj ; 6 ch 144 SLA 1957; am § 3 ch 23 SLA 1968)

Sec. 23.15.170. Maintenance not assignable. The right of a 
handicapped individual to maintenance under AS 23.15.010 — 
23.15.210 is not transferable or assignable at law or in equity.

37-9-14 ACLA 1949; added by § 6 ch 144 SLA 1957)
Sec. 23.15.180. Hearings. An individual applying for or receiving 

vocational rehabilitation who is aggrieved by the action or inaction of 
the agency is entitled to a fair hearing by the agency, in accordance 
with regulations. (5 37-9-15 ACLA 1949; added bv j  6 ch 144 SLA 
1957)

Sec. 23.15.190. Misuse of lists and*record s. It is unlawful, except 
for purposes directly connected with the administration of the 
vocational rehabilitation program and in accordance with regulations, 
for a person to solicit, disclose, receive, or make use of, or authorize, 
knowingly permit, participate in, or ucquicsce in the use of a list of. 
name > of, or information concerning, persons applying for ur receiving 
vocal onal rehabilitation, directly or indirectly, derived from the 
recor Is, papers, files, or communications of the state or an agency of the 
state, or acquired in the course of the performance of official duties. An 
officer or employee violating this provision is subject to discharge or 
suspension (J 37-9-16 ACLA 1949; added by f 6 ch 144 SLA 1957)
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§ 23.15.200 L a b o r  and  W o r k e r s ' C om pensation § 23.15.210
Sec. 23.15.200. L im itation on politica l activity. No officer or 

employee engaged in the administration of the vocational rehabilita­
tion program may use his official authority to influence or perm it the 
use of the vocational rehabilitation program for the purpose of 
interfering with an election or affecting the results of an election or for 
a partisan political purpose. No officer or employee ,may solicit or 
receive, nor may an officer or employee Jt>e obliged to contribute or 
render, a service, assistance, subscription, assessmen or contribution 
for a r olitical purpose. An officer or employee vjolr* :ng this section is 
subject to discharge or suspension. (§ 37-9-17 ACl!A 1949; added by 
§ 6 ch 144 SLA 1957)

Sec. 23.15.210. Definition . In AS 23.lo.010 — 23.15.210
(1) "agency” means the division of vocational rehabilitation;
(2) "board" means the Board of Education acting as the Board of 

Vocational Rehabilitation;
(3) "director” means the director of the division of vocational re l »- 

bilitation;
. (4) "handicapped individual” means an individual having a physical
or mental disability which for that individual constitutes or results in 
a substantial handicap to employment and who t in  reasonably be 
expected ‘ o benefit in terms of employability from the provision of 
v ra tiona l rehabilitation service*;'

(5) "individual having a physical or mental disability" means an 
individual who has a physical or mental condition which materia lly 
limits, contributes to lim iting, or, i f  not corrected, will probably result 
in lim iting his activities or fundi ming;

(6) "vocational rehabilitation service" means goods and services, 
including diagnostic and related services, necessary* to enable a hand i­
capped individual to engage in gainful employment;

(7) "workshop” means a rehabilitation facility engaged in a produc­
tion or service operation which is operated for the primary purpose of 
providing gainful employment or professional services to the hand i­
capped as an interim step in the rehabilitation process for those who 
cannot readily he absorbed in the competitive labor market or during 
times when employment opportunities for them in the competitive 
labor market do not exist;

(6 ) "blind person” means a p t - i . h o s e  central visual acuity doer, 
not exceed 20/200 in the better eye with correcting lenses, or whose 
visual acuity, if  better than 20/200, is accompanied by a lim it to  the 
field of vision in the better eye to such a degree that its widest diameter 
subtends an angle of no greater than 20 degrees; an examination by an 
ophthalmologist or by an optometrist is necessary before a person is 
found to be blind;

(9) "severely handicapped person" means a person who has one or 
more physical or mental disabilities which seriously lim it the person's 

/functional capacities in terms of regular employment, and whose
» r 37



§ 23.15.210 A l a s k a  S t a t u t e s
\
V § 23.15.210

vocational rehabilitation requires multiple vocational rehabilitation 
services over an extended period of time; *>

(10) "licensee” means a blind or severely handicapped j>< son 
licensed by the division of vocational rehabilitation unc* r* ihe 
Randolph-Sheppard Act (20 U.S.C. §§ 107 — 107b, l^ d  — 107e' 1070, 
AS 23.15.100(b)(5), and any regulations issued under federal law or AS 
23.15.100(b)(5);

(11) "public building" means any building owned by the state or an 
agency of the state, or any space leased by the state or ai y agency r. 
the state, and designated by the division as being appropriate for par­
ticipation in the business enterprise program;

(12) "vending facility*’ means an automatic vending machine, cafe­
teria, snack bar, shelter, or counter where food, tobacco, or sundaes are ■ 
offered for sale. (§ 37-9-5 ACLA 1949; am § 1 ch 169 SLA 1955; am 5 1 
c t 144 SLA 1957; am § 23 ch 208 SLA 1975; am 5 2 ch 75 SLA 1976; 
so, f§ 3 — 6 ch 5 SLA 1978)
E ffect o f  amendments. — The 1978 

amendment, in paragraph (4 ), substituted 
"having" for "under," "and who can" for 
"but which i f  o f auch a nature that 
vocational rehabilitation services may," 
and the language beginning "benefit in 
te rm  of employability" for "render him fit 
to engagt in a remunerative occupation" 
and inserted "for that individual" and "or 
reaulti in '  The amendment alao substi­
tuted having" for "who U under" in para­
graph (5 ), substituted "enable a 
handicapped individual to engagt in 
gainful employment" for ‘ render a handi­

capped individual fit to engage in a 
remunerative occupation* at the end of 
,<aragraph (61. and in paragraph (7), sub- 
t.ituted "rehabilitation facility engaged in 
a production or tervice operation* for 
'place where manufacture or handiwork is 
carried on. and," "gainful employment or 
professional services to the handicapped* 
for "remunerative employment to severely 
handicapped Individuals (A ),' and "times" 
for "a time," inserted “process" near the 
middle o f the paragraph and deleted " (B f 
following "competitive labor market or."

Artic le  2 . Governor's Committee on Employment 
o f Handicapped.

Section 

220 Purpose
239 ippointment o f committee 
240. appointment and term of chairman 
230 rompensation and expenses 
260 Meetings
2*0. Coopeiation with other committees 

and agencies

Section
280 Appointment of advi >rs 
290 fm olov the handicapped week 
300 Manner of handling funds 
310 GifU
320 Annual report le governor 0

Editor'# notes. — Section 7. ch 5. SLA 
1971 amended the Article 2 heeding by

deleting "Physically" 
capped"

preceding "Handi-

§ 4
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Sec. 23.15.220. Purpose. The purpose of AS 23. J5.220 — 23.15.320 
is to create a governor's committee on employmerVof the handicapped 
for Alaska to carry on a continuing program to promote the employ­
ment of the handicapped citixens of the state oy creating statewide 
interest in the rehabilitation and employment of the handicapped, and 
by obtaining and maintaining cooperation with public and private 
groups and individuals in this field. (§ 1 ch 23 SLA 1960)

Sec. 23.15.230. Appointment o f committee. The governor’s com­
mittee consists of not more than 12 members appointed by the governor 
for a term not exceeding three years. The committee shall be composed 
of state leaders of industry, business, agriculture, labor, veterans, 
vomen, religious, educational, civic, fraternal, welfare, scientific, m ili- 
ta.y, medical and other professions, or as many of these .nd like 
categories as may be feasibly represented. The in itia l members shall be 
appointed for terms of one, two, and three years as designated by the 
governor. A member may be reappointed and a vacancy shall be rilled 
by the governor. (§ 2 ch 23 SLA 1960)

Sec. 23.15.240. Appointment and term o f chairmmn. The 
governor shall appoint a chairman of the committee who serves as 
chairman for one year or until his successor is appointed. (§ 2 ch 23 
SLA 1960)

Sec. 23.15.250. Compensation and expenses. Members of the 
committee may receive no compensation for services on the committee 
but are entitled to reimbursement for necessary expenses in accordance 
with existing law. (§ 2 ch 23 SLA 1960)

Sec. 23.15.260. Meetings. The committee shall meet annually, but 
et the request of the governor special meetings may be calledL (5 2 ch 
23 SLA I960

Sec. 23.15.270. Cooperation w ith other comm itters and 
agencies. The committee shall work in close cooperation «rj‘ h local 
committees and with the President's Committee ,n Employment 4/ the 
Handicapped to carry out th» purpose of AS 23.15.220 — 23.15.320 
more effectively, and with state and federal agencie* having 
responsibilities for employment and rehabilitation of the handicapped. 
(J 1 ch 23 SLA 1960; am $ 7 ch 5 SLA 1978)

Effect o f  im rn d m m u . — Th* 1978 Ing “Htndlcapptd* n*»r the m iddle o f ih t 
• ir.endment d«l*Ud ” Phy*ic*!ly" pr*ced- section

Sec. 23.15.280. Appointment o f advisors. The division of 
vocational rehabilitation, the State Employment Service, the Depart­
ment of Health and Social Services, and ether sute agencies which the 
committee names shall each designate a sUff member who shall meet

§ 23.16.220 L a bo r  a n d  W o r k e r s * Co m p e n s a t io n  § 2 3 . 1 5 .2 8 0
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Re? S P O N S O R E D  S U B STITUTE FOR SENATE BILL NO. 7 7 L

5 a c k g r o u n d ; A program to encourage and enable blind p e r s o n s  to b e c o m e  

s e l f - s u p p o r t i n g  through the o p e ration of v e n d i n g  f a c i l i t i e s  on 

p ubl i c  prope r t y  was first established by an a c t  of C o n g r e s s  in 

1936, r e f e r r e d  to as the R a n d o l p h - S h e p p a r d  Act. All s t a t e s  c o o p­

erate today in providing such business o p p o r t u n i t i e s  to the blind.

The vend i n g  faci.iuies range from small candy, c i g a r e t t e ,  a n d  n e w s­

paper stands to large ciulti-service cafeterias. A p p r o x i m a t e l y  1000 

blind people operate such businesses in this n a t i o n - w i d e  p r o g r a m .

Six f a c ilities are located ir A l a s k a - f o u r  on f e d e r a l  p r o p e r t y  and

two on sites owned by the State.
•

R e g a r d l e s s  of location, the concept is the same, to h e l p  the bl ind
*

a c h i e v e  i n dependence and s e l f - s u p p o r t  through t h e  o p e r a t i o n  of 

sma'l businesses. Cor.sistant wi th this intent, the b l i n d  v e n d o r s  

are indi v i d u a l  entrepreneurs, licensed by the S t a t e .  T h u s ,  m a n a g e­

ment of the prog r a m  should emphasize maxinum p e r s o n a l  i n d e p e n d e n c e  

for each blind vendor and seek to eliminate b u r e a u c r a t i c  p a t e r n a l i s m  

of the 3tate licensing agency. In a report i s s u e d  on O c t b e r  9» 19B1, 

the offic i a l  advisory committee to the Aleska D i v i s i o n  of V o c a t i o n a l  

R e h a b i l i t a t i o n  criticised the age n c y  for e x c e s s i v e  m a n a g e m e n t  control

-1-



ar.c a p a ternalistic approach toward the blind v e n d o r s .  S P O N S O R E D  

S U B S T I T U T E  FOR SENATE BILL NO. 773 contains m e c h a n i s m s  to p r o v i d e

core independence and dignity for the blind w h i l e  r e t a i n i n g  e.

p r o p e r  stat? licensing rcle

Present Law; AS 23.15.100 (b) (5) authorizes'the D i v i s i o n  of V o c a t i o n a l

Rehabili t a t i o n  to issue licenses to blind and s e v e r e l y  h a n d i c a p p e d

the Division to gJ ve a priority to blind p e r s o n s  i n  a s s i g n i n g  v e n d­

ing facility locations. In this respect, the s t a t u t e  is c o n s i s t a n t  

v i t h  the federal R a n d o l ph-Sheppard Act. The n a t i o n a l  p r o g r a m  of 

vending facilities for the blind is governed l a r g e l y  by f e d e r a l  

regulations, under which the Alaska Division o f  V o c a t i o n a l  R e h a b­

ilit a t i o n  is designated as the "State L i c e n s i n g  A g e n c y . "  As such, 

the Division is responsible for supervising t h e  v e n d i n g  f a c i l i t i e s  

p r o g r a m  under federal guidelines which are a p p l i c a b l e  to b u s i n e s s  

enterprises located on federal and n o n - federal p r o p e r t y .  F i n a n c i a l -  

. ly the blind vending program is supported by f e d e r a l  f u n d s  m a t c h e d  

by the state.

*

Need for additional State L e g i s l a t i o n ; Although the. R a n d o l p h - S h e p p a r d  Act 

is very detailed in pres c r i b i n g  the conduct o f  t h e  b l i n d  v e n d o r  

p r o g r a m  on feaeral property and eesu ring the p r i o r i t y  for t h e  blind, 

certain responsibilities are reserved to e a c h  state. M o r e o v e r ,  the 

p r i o r i t y  for vending facilities to be o p e r a t e d  by the b l i n d  on 

p u b l i c  property in each state must be s e c u r e d  by s t a t e  law. The 

c u r r e n t  Alaska Statute is d e f icient in s e v e r a l  r e s p e c t s .  As a 

result, the Division of Vocational R e h a b i l i t a t i o n  has f i l l e d  this 

gap by exercising a d m i n i s t r a t i v e  d i s c r e t i o n .  T h i s  h a s  l e d  to

p e r s o n s  to operate vending facilities. This s e c t i o n  a l s o  r e q u i r e s

- 2



•certain problems in implementing the- bl-i'.d v e n d o r  p r o g r a m ,  w h i c h

now need to be addressed by the legislature in the f o r m  of S P O N S O R E D

S U B S T I T U T E  FOR SENATE BILL NO. 778.

V

E xpla n a t i o n  of •proposed leai s l a t i o n : The SPONSORED S U B S T I T U T E  F O R  S E N A T E

the State. For example, the bill establishes e r e q u i r e m e n t  t h a t
i

vend i n g  facilities on public property in Alaska sha l l  be m a d e  av ail 

able for operation by the blind and severely hr.ndicapped, w h i l e  re-

i n p o r t a n t  to note that the bill does not_eliair~  J*--

the Division of Vocational Rehabilitation to_lj

capped persons, other than blind persons, as v e n d o r s .  As a p r a c t i­

cal matter, however, the Divi sion has net l i c e n s e d  a n y o n e  o t h e r  than 

blind p e r s o n s  to operate vending facilities in t h i s  p r o g r a m .  This 

p r a c t i c e  i3 also followed in other state- and e x t e n d s  f r o m  the 

federal priority for the blind under the R a n d o l p h - S h e p p a r d  Act.

A m o n g  its other provisions, the bill requires t b e  D i v i s i o n  of

Voc a t i o n a l  Rehabilitation to furnish all n e c e s s a r y  v e n d i n g  f a c i l i t y
*

e q u i p m e n t  and adequate, suitable, initial s t o c k s  of m e r c h a n d i s e .

This is included to enable new vending f a c i l i t i e s  to c o m m e n c e  o p e r­

ation and to provide for program growth. In a d d i t i o n ,  i n c r e a s e d  

revenue to meet these responsibilities will a c c r u e  to the d i v i s i o n ' s  

vending facilities fund by means of payments f r o m  v e n d i n g  f a c i l i t i e s  

on pub l i c  p-operty, other than those operated b y  b l i n d  o r  s e v e r e l y  

h a n d i c a p p e d  persons. The bill contains several f e a t u r e s  r e l a t e d  to 

the e s t a b l i s h m e n t  and operation of a State C o m m i t t e e  of B l i n d  Vendors. 

The C o m m i t t e e  allows the blind vendors to p a r t i c i p a t e  in m a n a g e m e n t

B I L L  NO. 778 is designed to update the Alaska S t a t u t e  a n d  to ins u r e
• . * v •

that certain requirements of the federal law a r e  c a r r i e d  o u t  w i t h i n

taining the priority of the present state lew f o r  the blind. It is



__ , y  ' » ' _
. * dec i s i o n s  as required by federal law. 'This m a n a g e m e n t  C o m m i t t e e

for the vendors is especially critical in view of t h o  i n t e n d e d

e m p h a s i s  on self-initiative and independence for the b l i n d .

\

Thus, the purpos of a fully functioning Elind V e n d o r s  C o m m i t t e e  is1 . . 
to r e d u c e  the possibility that the blind ^Vill be d o m i n a t e d  by a

—• t t J
p a t e r n a l i s t i c  bureaucracy. *
• • i#

i

An i m p o r t a n t  function of the Commivtse, along w i t h  the D i v i s i o n  of 

V o c a t i o n a l  Rehabilitation, is to dei lop and a p p r o v e  r e g u l a t i o n s  

w h i c h  a p p l y  uniformly to each blind vendor and t h e  o v e r a l l  a d m i n i­

stra t i o n  of the program. Final decisions r e g a r d i n g  p r o g r a m  ru les 

are reserved to the Commissioner of Education, a f t e r  p a r t i c i p a t i o n  

in n e g o t i a t i n g  the regulations by the Division a n d  the C o m m i t t e e  

of Bli n d  Vendors.

Fina lly, the bill assures that grievances of b l i n d  p e r s o n s  can be 

E i r e d  and resolved by means of administrative r e v i e w  a n d  a full 

e v i d e n t i a r y  hearing. If any dispute cannot be s e t t l e d  in this 

nenr.er, a federal arbitration procedure is a v a i l a b l e ,  o r  the matter 

tay be litigated in the S M t e  Courts.

*

Position cf The Nationel Federation cf the Blind of A l a sk a : T h e  N a t i o n a l  

F e d e r a t i o n  of the Blind c. Alaska urges the l e g i s l a t u r e  to a p p r o v e  

the S P O N S O R E D  SJBSTITUTE FOR SENATE BILL NO. 778. T h i s  b i l l  will 

improve opportunities for the blind of Alaska to b e c o m e  s e l f - s u p p o r t­

ing, tax paying citizens. It is a bill d e s i g r - d  to s t r e n g t h e n  current 

lav end does not depart from legislative i n t e n t  so f a r  e x p r e s s e d  in 

c u r r e n t  law. Rather, this bill expands upon the f r a m e w o r k  of the 

State- Statute now in effect by describing more fully t h e  m a n n e r  in 

w h i c h  this program is intended to operate.

- A -



V

M E M O R A N D U M  April 7, 1 9 8 2

SUBJECT: Vocational Reha bilitation
(CSSSSB 778 (State Affairs))

TO: Senator Brad Bradley

FROM: Tanara Drandt Cook
Legislative Co rnsel

4

You have asked for a section-by-section a n a l y s i s  o f  
CSSSSB 778 (State Affairs) dealing with v o c a t i o n a l  
rehabilitation:

•
Sec. 1. Adds to the list of duties c? the d i v i s i o n  of 
vocational rehabilitation. The division n u s t  s u r v o v  the 
potential for providing vending facilities on p u b l i c  
property and e s t ablish vending facilities o o e r a t c d  b y  b l i n d  
or severely handicapped persons when feasible, p r o v i d e  
training and supervision needed to enable b l i n d  p e r s o n s  and 
severely handicaoped persons to operate v e n d i n g  facil i t i e s , 
and provide vendiny epuiptvnt and stock n e c e s s a r y  to e n a b l e  
blind persons and severe)/ handicapped p e r sons to o p e r a t e  
vending facilities.

Sec. 2. If the division of vocational r e h a b i l i t a t  ion 
licerccs blind persons and severely h a n d i c a p p e d  p e r s o n s  for 
the operation of vcndinc facilities, thev n u s t  be l i c e n s e d
in accordance with a new section added by this Act. The
license is for operation of v*»ndlnt fac i l i t i e s  on p u b l i c
orooertv rather than for the operation of v e n d i n g  f a c i l i t i e s
on federal property and in public b u i l d i n g .  " P u blic 
property" ia defined elsewhere in the Act.

Sec. 3. Chanp.es exiatinR reference to "pub l i c  b u i l d i n g s "  to 
"public property".



/enator Brad Bradley 
Page 2
April 7, 1982

Sec. 4. Several new sections are added.

Sec. 23.15.132 - a vending facility tray n o t  b e  e s t a b­
lished on state p r o p e r t y  except as aut h o r i z e d  b y  the 
director of vocational rehabilitation. An a u t h o r i z e d  
vending faci lity shall be selected and l o c a t e d  a f t e r  
consulting with the persons re sponsible for t h e  tzaintcnance 
of the property.

Sec. 23.15.133 - the division of v o c a t i o n a l  r e h a b i l i t a t i o n  
is authorized to issue a license for the o p e r a t i o n  o f  a  v e n d i n g  
facilitv on public property to a qualified b l i n d  o r  s e v e r e l y  
h a n d i c a p p e d  person who is a state resident. A  l i c e n s e  d o e s  
not expire but nay be revoked if the licensed v e n d o r  is not 
operating the facility in ac cordance w i t h  r e g u l a t i o n s .

Sec. 23.] .134 - a Committee of Vendors c o n s i s t i n g  of 
licensed. blind or severely handicapped vendors is e s t a b­
lished. The committee shall Participate in a d m i n i s t r a t i v e  
and p r o g r a m  development decisions concerning v e n d i n g  
facilities operated by licensed vendors. W i t h  a c t i v e  
participation by the cornittee, the division o f  v o c a t i o n a l  
r e habilitation i 3  required to respond to g r i e v a n c e s  o f  
licensed vendors, develop a statewide sys t e m  f o r  t r a n s f e r  
and promotion of licensed vendors, develop t r a i n i n g  p r o g r a m s  
for vendors and persons interested in b e c o m i n g  l i c e n s e d  
vendors, organize '-cetings for licensed vendors, a d o p t  
regulations necessary to assure that v e n ding f a c i l i t i e s  
operated by licensed vendors are admin i s t e r e d  u n i f o r m l y  
'whether the facility ia located on state or f e d e r a l  
property. Before each nectine of the C o m m i t t e e  of V e n d o r s  
the division must nrovido written infor m a t i o n  o n  m a t t e r s  to 
bo considered. The division must provide r e a s o n s  for 
decision? and actions that do not c o n f o r m  to r e c o m m e n d a t i o n s  
of the committee.

Sec. 5. "Public property" is defined to i n c l u d e  real o r
personal property owned or leased by the state or f e d e r a l
rovernment, an agency of the state or federal g o v e r n m e n t ,  or 
a political su bdivision of the state or federal g o v e r n m e n t .

Sec. A. The definition of "vonding facility" is e x p a n d e d  to
include carts and to include facilities w h e t h e r  tbe w o o d s  
are dispensed automatical ly or manually and \Vhethcr p r e p a r e d  
on or off the premises.



Sec. 7. "Active participation" for p u r poses of determining 
the powers of the Cotrrdttee of Vendors ^.s d e f i n e d .

Sec. 8. n o twithstanding the provision of t h i s  Act r e q u i r i n g  
vending facilities to be established o n  p u b l i c  P r o p e r t y  o n l v  
on a u thorisation of the director of v o c ational r e h a b i l i t a t i o n  
a vending facility being operated on the e f f e c t i v e  d a t e  of * 
the Act is allowed to continue to be o p e r a t e d  u n d e r  t h e  
terms of the existing contract until tSe c o n t r a ^ c  e x p i r e s  or 
is terminated.

V
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ALASKA DIVISION OF VOCATIONAL REHABILITATION PROPOSED A M E N D M E N T S  

T( HOUSE CS FOR CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL N0.778 

(HESS)

Delete section 2.

Substitute the following language for that found on page 2, lines 
14-22:

Sec. 23.15.133 VENDORS' L I C E N S E S .  ( a )  The a g e n c y  shall 

is s u e  a l i c e n s e  for the o p e r a t i o n  of a v e n d i n g  f a c i l i t y  to a 
person who is a resident of the state at the time of application 

and who qualifies for a license under (1) the Randolph-Sheppard 

Act (20 U.S.C. sec. 107); or (2) r e g u l a t i o n s  a d o p t e d  ty the 

agency with active p a . J c i p a t i o n  by the Conmittee of Vendors.

(b) A l i c e n s e  iss u e d  un der this s e c t i o n  does not expire. 

H o v e v e r ,  a l i c e n s e  m a y  be r e v o k e d  by the a g e n c y  if the a g e n c y  

finds that the l i c e n s e d  v e n d o r  is not o p e r a t i n g  the f a c i l i t y  in 

a c c r rdance with regulations adopted by the agency.

(c) The agency shall adopt regulations setting forth rights 

of p e r s o n s  l i c e n s e d  under (a) of th is section. T h e s e  rights 

shall be at least as e x t e n s i v e  an th o s e  righto a c c o r d e d  by the 

R a n d o l p h - S h e p p a r d  Act (20 U.S.C. sec. 107). A b l i n d  p o r e o n  

licenced under (a) of this section is entitled to all the rights 

accorded by tho Randolph-Sheppard Act (20 U.S.C. 107).

Substitute the following language on page 2 lines 23-25:

Sec. 23.15.1 ?4 C O M M I T T E E  OF VKWtXJHS. (a) the Co m m i t t e e  of 

V e n d o r s  c o n s i s t i n g  of six l i c e n s e r s  e l e c t e d  by all p e r o o n o  w h o  

are liconood under AS 23.15.133 is established.

All r e f e r e n c e s  in the r e m a i n d e r  of 73.15.134 ahall be to the 

"Committee of Vendors" and to "licenced vendors".

S u b s t i t u t e  the f o l l o w i n g  l a n g u a g e  for that found on p a g e  3# 

Section 5 (b) lines 27-29 and page 4, lines 1-2:



A E £ i A C H  a g g r i e v e d  by a d e c i s i o n  or a c t i o n  of the a g e n r y  

un der A S  2 3 . 1 5 . 1 ^ 3  or 2 3 . 1 5 . 1 3 4 . . . .

A blind person may also ....
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MEMORANDUM State of Alaska
T O

F R O M .

April 12, 1982

465-2800

Memorandum on 
CSSS SB 778 (SA)

Attached you will find a copy of a memorandum which addresses an 
inportant aspect of CS SS SB 778 (SA), a bill which has recently 
passed the Senate and which, I am sure, will be referred to your 
HESS committee. The attached memorandum addresses an issue 
associated with the bill which, in our view, forces us to oppose it 
as it is written.

The recommended amendment to the definition proposed in Section 7 of 
the bill, as posed in Mr. Botelho's memorandum, is, in our view, 
extremely critical and necessary.

Thank you for your consideration in this matter.

The Honorable Michael Beirne, Chairman „  date: 
House Health, Eduction and Social 
Services Committee /  '  f ,Le n o

Alaska State Representative^

Marsh 
Departmen

t e l e p h o n e  NO

SUBJRC-T

01-00) A |h * .



-T * •GISLATURE Or THE STATE OF A L A S K A

t w e l f t h  l e g i s l a t u r e

FISCAL NOTE

I . REQUEST- • v . . ' .
B i l l / R e s o l u t i o n  Number: SB-778

Title: "An A c t  r el at i ng  to the o p e r a t i o n  of v e n d i n g  on

R e q u e s t e d  by: S e n a t o r  br ao  B r a d l e y  .... . Date: 3 - 2 6 - 8 ?

II F ISC AL  D ET A IL

A c e n c y  A f f e ct e d:  Ed uc a ti o n \

P r o g r a m  C a t e g o r y  Atfecteo: Adu lt  and P o s t s e c o n d r y  E d u c a t i o n  

BRU, P r o g r a m ,  or Subprogr am ^s ) A f fec te d:  V o c a t i o n a l  R e n c b T T i t a t i o n  

(Note: If m o r e  than one budget c o m p o n e n t  is i f f e c t e o ,  s e p a r a t e  l i n e - i t e m  

a m o un t s and funding for each compoqej.t in t h e  a n a l y s i s  s e c t i o n . )

E X P E N D I T U R E S ( Th ou s an ds  of Dollars) 

FY 82 1 FY 83 FY 84 F Y  8 5 F Y  86 F Y  87

100 P E R S O N A L  s e r v i c e s
i• i• - ' - -

200 T RAVEL - 1• i• m - -
300 C O N T R A C T U A L - 1• i• - - - -
4 00  C O M M O D I T I E S - •• i • - - -
500 E Q U I P M E N T - 1• i• - - - -
600 LA ND  & S T R U C T U R E S - 1• i• - - • -  ■ - •
700 G R A N T S , C L A I M S , E T C ■» •• i• - - - -
8 00  M I S C E L L A N E O U S - 1■

1
i•
i

* — - -

TOTAL 0 : o
i

i•
•

0 * 0 0 0

F U ND I NG  ( T h o u s a n d s  of Dollars)
l l « . . . . . . . .

•

G E N E R A L  F U N D 0 : o i• 0 0 0 0
FED ER AL  F U N D S - i • • i• - - - -
O T H E R - ( S p e c i f y  Source)

-
i
i•
•

i•
a•
a

- - - -

P O S I T I O N S -
i t

• /

FULL TIME N/A «• a• - - - -
PART TIME - i• a• - - - -
T E M P O R A R Y - t• ♦ *i

i•
•

— —1 — -

III. A N A L Y S I S  (See Fisca l N ote P r e p a r a t i o n  I ns tr uc ti o n,  S e c t i o n  III) 

This bill has no fiscal impact on this agency.

IV. DATE: 3 - 2 5- 8 2

Origi na l:  L e g i s l a t i v e  F i nan ce  

: c: B u c g e t  and M a n a g e m e n t

Prime S po n s o r  (First L e g i s l a t o r  Named) 

- j -001 (Rev. 12/cl)

P R E P A R E D  BY: S t e v e  H o l e  _ 

AGENCY: D e p a r t m e n t  c i H T d u c a t i o n  

PHONE: 4 6 5 - 2 8 9 0



MEMORANDUM State of Alaska
t o . H i k e  M o r g a n ,  D i r e c t o r  

D i v i s i o n  o f  V o c a t i o n a l  

R e h a b l l i t a t l o n  

D e p a r t m e n t  o f  E d u c a t i o n \ '

OA1E 

FILE NO

F ROM W I L S O N  L. C O N D O N  

A T T O R N E Y  G E N E R A L

B y :
B r u c e  M. B o t e l h o  

A s s i s t a n t  A t t o r n e y  G e n e r a l

TELEPHONEjNO
/

SU JECT

A p r i l  7 ,  1 9  82

4 6 5 - 3 6 0 3  

C S S S S B  7 7 8  ( S A )

It is m y  u n d e r s t a n d i n g  t h a t  t h e  a b o v e  b i l l  p a s s e d  

o u t  o f  S e n a t e  S t a t e  A f f a i r s  o n  A p r i l  6, 1 9 8 2 .  P r o p o s e d  

A S  2 3 . 1 5 . 1 3 4 ( b )  p r o v i d e s  in p a r t :

" T h e  d i r e c t o r  s h a l l  a s s u r e  a c t i v e  p a r t i ­

c i p a t i o n  b y  t h e  c o m m i t t e e  o f  v e n d o r s  i n  

a d m i n i s t r a t i v e ,  p o l i c y ,  p r o g r a m  d e v e l o p ­

m e n t  d e c i s i o n s  c o n c e r n i n g  v e n d i n g  

f a c i l i t i e s  o p e r a t e d  b y  l i c e n s e d  v e n d o r s . "  

( I t a l i c s  a c d e d )

P r o p o s e d  A S  2 3 . 1 5 . 2 1 0 ( 1 3 )  r e a d s :

“A c t i v e  p a r t i c i p a t i o n "  m e a n s  a p r o c e s s  

t h a t  is m o r e  t h a n  a n  a d v i s o r y  r o l e  

t h r o u g h  w h i c h  i h e  c o m m i t t e e  o f  v e n d o r s  

is p r o v i d e d  t h e  o p p o r t u n i t y  t o  s u b ­

s t a n t i v e l y  i n f l u e n c e  p r o g r a m  p o l i c i e s ,  

s t a n d a r d s ,  a n d  p r o c e d u r e s  a f f e c t i n g  

t h e  o p e r a t i o n  o f  v e n d i n g  f a c i l i t i e s  b y  

l i c e n s e d  v e n d o r s  .

I w i s h  t o  e x p r e s s  m y  d e e p  c o n c e r n  a b o u t  t h e  p r o ­

p o s e d  d e f i n i t i o n  of " a c t i v e  p a r t i c 1 p a t i o n ". U n d e r  t h e  

f e d e r a l  r e g u l a t i o n s  t h e  s t a t e  c o m m i t t e e  is c l e a r l y  a n  

a d v i s o r y  b o d y .  In c o n t r a s t ,  t h e  d e f i n i t i o n  i n  C S S S B  7 7 8  

i m p l i e s  t h a t  t h e  c o m m i t t e e  h a s  d e c i s i o n  m a k i n g  p o w e r .

( " . . .  m o r e  t h a n  a n  a d v i s o r y  r o l e " ) .  T h e  d e f i n i t i o n  1s a 

c l e a r  I n v i t a t i o n  f o r  l i t i g a t i o n  in t h a t  t h e  b i l l  p l a c e s  t h e  

c o m m i t t e e  a n d  t h e  d i v i s i o n  in a t u g  of w a r  o v e r  r e s p e c t i v e  

l i n e s  o f  a u t h o r i t y  b e c a u s e  it f a i l s  t o  a d d r e s s  w h e t h e r  a n d  

to w h a t  e x t e n t  t h e  c o m m i t t e e  o f  v e n d o r s  m a y  t a k e  i n d e p e n d a n t  
a c t i o n  in t h e  I m p l e m e n t a t i o n  o f  p r o g r a m  p o l i c i e s ,  s t a n d a r d s  
a n d  p r o c e d u r e s .

!



M i k e  M o r g a n ,  D i r e c t o r  A p r i l  V ,  1 9  82

D i v i s i o n  o f  V o c a t i o n a l  v P a g e 2

R e h a b i l i t a t i o n  \

If t h e  d e f i n i t i o n  o f  " a c t i v e  p a r t i c i p a t i o n "  1 s  

I n t e n d e d  t o  c o n f e r  s o m e  c o n c u r r e n t  a u t h o r i t y  o n  t h e  c o m ­

m i t t e e  o f  v e n d o r s ,  t h e n  1t as t h e  e f f e c t  o f  d e f u s i n g  m a n a g e ­

m e n t  r e s p o n s i b i l i t i e s  t o  t w o  b o d i e s , , o n e  o f  w h i c h  c o n s i s t s  

e x c l u s i v e l y  o f  r e c i p i e n t s  of s e r v i c e s  p r o v i d e d  b y  t h e  o t h e r .  

T h e  c o n c e p t  1s b o t h  p o o r  m a n a g e m e n t  # n d  p o o r  p r e c e d e n t  f o r  

t h e  m a n y  o t h e r  a d v i s o r y  b o d i e s  e s i * , v L l 1 s h e d  b o t h  b y  s t a t e  a n d  

f e d e r a l  s t a t u t e .
i

A c c o r d i n g l y ,  I s u g g e s t  t h a t  t h e  d e f i n i t i o n  o f  

" a c t i v e  p a r t i c i p a t i o n "  s h o u l d  r e a d  s u b s t a n t i a l l y  a s  f o l l o w s :

" a c t i v e  p a r t i c i p a t i o n "  m e a n s  a p r o c e s s  

t h r o u g h  w h i c h  t h e  c o m m i t t e e  o f  v e n d o r s  

i s  p r o v i d e d  t h e  o p p o r t u n i t y  t o  c o n f e r  

w i t h  t h e  d i v i s i o n ,  i n i t i a t e  r e c o m m e n d a ­

t i o n s  a n d  c o m m e n t  o n  p r o g r a m  p o l i c i e s ,  

s t a n d a r d s ,  a n d  p r o c e d u r e s  a f f e c ' . i r t j  

t h e  o p e r a t i o n  o f  v e n d i n g  f a c i l i t i e s  

b y  l i c e n s e d  v e n d o r s .

B M 3 / j f

i c e n s e e , s h a l l  b e  p a i d  i n r o  I TO) t n e  f u n d .
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t
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for sale and dispensed a u t o m a t i c a l l y  or m a n u a l l y  w h e t h e r  p r e p a r e d  on 

or off the p r e m i s e s .

* Sec. 7. AS 23.15.210 is amended b y  adding a n e w  p a r a g r a p h  to read:

(13) "active p a r t i c i p a t i o n "  means a p x o c e s s  t h a t  is m o r e  thar

a n  a d v i s o r y  role through w h i c h  the C o m m i t t e e  o f  V e n d o r s  is p r o v i d e d  the
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o p p o r t u n i t y  to s u b s t a n t i v e l y  i n f l u e n c e  p'-Jbgram p o l i c i e s ,  s t a n d a r d s ,  anc
% r

p r o c e d u r e s  a f f ecting the o p e r a t i o n  of v e n d i n g  f a c i l i t i e s  b y  l i c e n s e d  

v e n d o r s .

* Sec. 8. N o t w i t h s t a n d i n g  AS 23. 15.1 3 2  enacted i n  sec. 3 of thi s Act, a

v e n d i n g  f a c i l i t y  being o p e r a t e d  on p u b l i c  p r o p e r t y  o n  the e f f e c t i v e  date of

this Act m a y  c o n tinue in o p e r a t i o n  u n t i l  the c o n t r a c t  u n d e r  w h i c h  t h e  vendin 

f a c i l i t y  is b e i n g  o p e rated expires or is t e r m i n a t e d .  A f t e r  the c o n t r a c t  

expires or is terminated, the v e n d i n g  f a c i l i t y  sh a l l  c e a s e  t o  o p e r a t e  until

the p r o v i s i o n s  of AS 23.15.132 are met.
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SE VE RE LY  D I S A B L E D  C LA S S I F I C A T I O N

,

CLASSIFIED AS SEVERE

100-13 9 H l i n d n ess Lo t h  ev e s  •• ^

120-129 B)_imines-, one eve. o i:l ^  e y e d e f e cti v e  -

/
* 140-199 Oth e r  V i s u a l  innai-Vir-entr. -

if, w i t h  correction, unable to c b r a i n  ilrivfr1 r. 
license for v i s u a l  reasons

2 0 0 - 2 1 9  D e a fn e s s  a b le  o r  n r a b le  t o  t t - lA  “

* : 220-229 O t h er h e nvin?; iimni.iy.u»nts -

if loss e x c e e d s  70 dtciliels in b e t t e r  eat in 

c o n v e r s a t i o n a l  tan g e  wi t h  correction

3 0 0 - 3 3 9  O r ih o n c d ic  in -.nn iv n c n t  i n v o lv in g  3 o r  r.;qr r  l i r :h s
in v o lv in t * .  one: u u n e r n ;:u  one lo u c r  l i r e h  -

355,375,395 ?‘>tscu\ar d v s r rorhv -

• • •
3 5 f » , 3 7 G , 3 9 o  H u U i u l .t r . c l t  rosis -  '

35B.37C.39o A c c i d e n t s  and iniu: involving the s o l n a l  cord -
• • m - — — — m I - m m ■ - — * *

* 340,341,393, I-mai m .« n t of o n e  or both upper lirrbs - 

3 50 , 3 5 2 , 3 a 9 ,
357,359 if both, and a s s ‘re .sice of a n o t h e r  p e r s o n  or drvictr.

* is n e e d e d  for o c t i v i t h n  of daily l i v i n g
*

* 300,3ul,3f»3, Io»nai rrvnTt of one or l'th love? lliabs -

370,372,374, " 7
377,3/7 if l o c o n o t i o n  is inpnired to a d e g r e e  that hil 1

upper - Utah a s s i s t a n c e  devices arc r e q u i r e d ,  or i ..’ideal 

is u n a b l e  lo u t i l i c c  public b u ses o r  t r n n o

M n c lu d c d  among s e v e r e l y  d i s a b le d  p r o v id e d  a d d i t i o n a l  f n c t o r ( s )  p e r t a in



r  . 400 -409  
410 -419  

* 0 0 - 4  39

* 300 -

* 510 -r

532-534 

600 - 

601 - 

602 -

* 615 -

620 -

* 629

L oss o f at least one tmpcr a n d on*? low e r  r:;trcnitv -

Less of both major nnner e/trowi L ies -

Loss nf one ov both major lower extremities - *

if bilateral at ihc.fc Lie or above, or if one at
mid-thigh that require* bilateral upper limb assistance 
devices, or individual* is unable to utilize public buses 

or trains

rsvchotic disorders -

if nou requiring institutional carc in a mental 
hospital or-psychiatric ward of a general hospital; or 
has history of belnp. institutionalized for treatment 
for three months or more, or on multiple occasions; 
or meets the description on Page 4 for moderate or severe.

Psych oi.rurotic disorders •*

if now requiring institutional rare in a mental 
hospital or p sychiatric ward of a gc.' r;:l hospital; or 

has history of b e i n g  'nutitutionr.lixed for treatment 

for three months or mere, or o n  m u l t i p l e  occasions; 

or meets the description on P-ago 5 for moderate or severe

Mental re t a rdation - Mod er at e .and y c v o / c -

Colostomies rcsu'.Ll.. t from m a l i g n a n t  n eoplasms -

L a .-vnecctorafes r e st Ttinn iron reali y nant neoplasms -

Leukemia and A leukemic -

O ther endocrine s v k t c m  d i s o i d i - T S  -

if cystic fibrosis

Haemophilia -
• •

A n acmia and other di sca s o s o f the b l o o d  and M o o d  

forming orgnna -

if syoptooatic sickle cell a n a e m i a



- 3 -

• if not seizure - free for two years\
\

*.640,641,642, C a r d i a c  f. C l r c ulatorv conditions -

643,644 " ]

if classified 2C** or V>orr.e
9 I ,

* _ — 4 /

* 651,652,653, Respirators* diseases *

654,659
if maximum breath capacity is less than 55 percent 

of predicted or shortness of breath on clinking one 
flight of stairs or walking 100 yards on the level

664 - C o l o s t o n j p s -

* 670 - Condition.*: of p.cnito - urinary s y s t e m  -

«
if end stage renal failure 

680 - Cleft palate and harelip with s p e e ch i m p e r f e c t i ons -

684 - Laryngectoir.ies -

685 - Aphasia rcr.ultir.t; fron intracranial h e m o r r h a g e , cmbol isn.

or thron h o s i s  (stTokc) -

630 r.pilcnsv -

** K e w  York Heart A s s o c i a t i o n  Classification as a d o p t e d  b y  the American 
Heart Association



P s y c h o t i c  d i s o r d e r s

s

Mild: M i n o r  distortions of t hinking wi t h  l i t t l e  o t  n o  d i s­

turbance in activities of daily living. W i t h  p r o v i s i o n s  

of rehabilitation services, can m a i n t a i n  i n d e p d e n t  

l i v i n g  in the cor.zr.unity and engage i n  c o m p e t i t i v e  e m­

ployment.. Able to accept d i r e c t i o n ,  m a i n t a i n  adequate 

interpersonal relations and concent rale, s u f f i c i e n t l y  to 

p e r f o r m  job requirements. ('lily u n d e r  o c c a s i o n a l  c o n­

dit i o n s . o f  jarticular internal, s o c i a l  or e c o n o m i c  stress, 

may rcnuirc follow-up supervision, g u i d a n c e  o r  support. 

Includes one-time, s h o r t - t e r m  institutionalized dischargees 

doi n g  w e l l  on medication.

Moderate: D e f i n i t e  disturbances of. t hinking w i t h  d e f i n i t e  hat mild

d i s t u r b a n c e s  in behavior. Includes h o s p i t a l  dischargees 

w h o  require daily mcdicr ;ion to a v o i d  rt'. w s p italisation. 

W i t h  p rovision of r e h a bilitation services.' c a p a b l e  of 

m a i n t a i n i n g  themselves in the c o m m u n i t y  and o f  e n g a g i n g  

in lov-stross competitive employment, but at least ini- 

- tially requiring continuing s u p e r v i s i o n ,  gud ante.

m o t i v a t i o n  and support. M i s u n d e r s t a n d i n g  of instruction';, 

activity, self-isolation, 01 o v e r - r e a c t i o n  in gesture, 

spee c h  or emotion may oc displayed d u r i n g  the VD process 

and may cause cc.icem to people in t h e  w o r k  r.- lieu.

Severe: (a) Severe disturbances of t h i n k i n g  and b e h a v i o r  that

entail potential harm to ..elf or o t h e r s :  (b) or, ir. 

the extreme, severe distti.hances of all c o m p o n e n t s  of 

daily living, requiring constant s u a e r v j s i o n  aad cere. 

Persons in (a) with the piovision of r e h a b i l i t a t i o n  services 

may be capable of m a i n t a i n i n g  t h e m s e l v e s  i;i the e o m u t i V y  

and to engage in limited *.r s p oradic productive activity 

only under continuing supervision in s h e l t e r e d  or proc'r- 

tive environment, including h a l f w a y  houses. U n abls »o 

c ommunicate readily, hav.? d i f f i c u l t y  d i f f e r e n t i a t i n g  

b e tween their fantasies ana reality, b e h a v i o r  is disruptive 

and often menacing to ot'hers, s h outing, vulg..iity, 

carles s n e s s  of dress and e xcretory f u n c t i o n s ,  or possible 

suicidal attempts n e c e s s i t a t e  c o n t i n u i n g  observation, 

professional intervention and m e d i c a t i o n ,  r specially 

d u r i r ,  early stages ot the r e h a b i l i t a t i o n  process.



Psychoneuvotic. disorders

\

-5-

Ilild:

Moderate: .

Se ;cvc:
kV

Stress reactions to daily l i v i n g  w i t h o u t  substantial* 

loss ol personal or social efficiency. Wi t h  the p r o­

vision of r e h a bilitation services, can Maintain independent 
living in the comrjunity and e n g a g e  in c ompetitive 

employment. Can accent direction, n n i n t n i n  adequate 

interpersonal r elatione .and c o n c e n t r a t e  sufficiently 

to.perform job rcquirenentn. O n l y  u n d e r  occasional con- 

' ditions of particular'internal, social o r  economic 

stress will require supervision, g u i d a n c e  and support 

after placement.

S tress rer.ctions which modify patterns of daily living.
Can maintain themselves in the c o e m m l t y  and oerforo 

adequately in l o w - s t r e s s  co m p e t i t i v e  employment v i t h  the 

provision of rehabilitation services. H a y  require 

medication aid contin u i n g  supervision, m otivation end 

support at least during early post-nleccicrnt. Their 

fears, indecision, loss of interest or occasional odd 

behavior will be evident d u r i n g  the rehabilitation 

process, and n 3 y moder a t e l y  inte r f e r e  w i t h  job pcr.'or- 

nancc ar.d other workers' activ i t i e s  in employment vhen 

stressful situations arise.

Stress reactions to daily living that result in con­
tinuing regression and tissue-organ pathology. Capable 
of productive work but only un*j-r slicltcrcd. nou- 
cot.ipctitive conditions in a highly structured 01 protec­
tive environment, at least initially. Hav require 
continuing‘medication, Bizcrrc and di s r u p t i v e  b c h v / i o r , 

loss of interest in activities of daily living, problems * 

with r.er.ory and concentration will.be evident in c‘»e 
counseling process and with their interference vitr 
other workers necessitate continuing s upervision, guidance, 
motivation and support by professional staff in the 
work situation. Cdnvcrsion reactions, poor eating ar.d 
cleanliness habits n a y  create c o n s i d e r a b l e  health problems.



rUKCTIOSJAL LIMIT A T I O N  F A C T O R S

In this grouping are those: conditions, w h e t h e r  a single 

dir.cbi lity c. a co n b i n a t J o n  of d i s a b i l i t i e s ,  w h i c h  wh e n  

presented in term:, of clinical d e s c r i p t i o n  an d  functional 

l i o i c a t i o n s , the State agency/ (counr.ulor/mcdicnl c o n s u l­

tant) can dcte.rv'in *: '
i * *

*
n. T h e r e  exists substantial loss of f u n c t i o n a l  capacity 

and restriction of activity a t t r i b u t a b l e  to uttdlcnl 

factors, such that the client:
• • ' 

(1) Is unable to t j s 's c  use of p u b l i c  b u s  o r  train, or

• (2) Is unable to perform sust a i n e d  w o r k  a c t i v i t y  of *

six hours or trorc, or

(3) Has disfigurement or d e f o r m i t y  so p r o n o u n c e d  ss to 

cause social rejection, or

(A) Speech is unintelligible to n o n - f a n i l y  aiiibcrs, or

(5) Is unable to cli — i• one M i g h t  of s t a i r s  or walk

1 0 H yards on the l e v e l  w i t h o u t  p a u s e ,  or

(6 ) Hns loss of nar )-l dext e r i t y  or c o o r d i n a t i o n  suffi­

cient that he <r. vnu>le to b u t t o n  b uttons, wind a 

watch or write ir.lslligibly; and

b. The client will nor.a ly rcouirc m u l t i p l e  vocation: 1

r e h a bilitation servic?s over nn e x t e n d e d  period c*i rioc.
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STATISTICAL REPORTING SYSTEM__________________________________ 3005.03 (2 3)

CLASSIFICATION O F  DISABLING CONDITIONS

KSA
C o d e __________________________ Disabling Conditions

VISUAL IMPAIRMENTS

10-; 31indness, both eyes, no ligl b perception, due to:

100 cataract »
101 glaucoma
102 general infectious, degenerative, and other specified

diseases, including ocular and local Infections
106 congenital malformations
107 accident, poisoning, exposure or Injury
109 _________ ill-defined and unspecified causes__________________
(11-) Blindness, both eyes (with correction not more than

.20/200 in better eye or limitation in field within 
• 20 degrees, but not code 10), due to:

H O  cataract
V  glaucoma
Li. general infectious, degenerative, and other specified

diseases, including ocular and local infections
116 congenital malformations
117 accident, poisoning, exposure or injury
119 __________ ill-defined and unspecified causes________________________

( 1 2 - ) Blindness, one eye, other eye defective (better eye
with correction less than 20/60, but better than 
20/200, or corresponding loss in visual field), 
due to:

120 cataract
12 1 glaucoma

122 general infectious, degenerative, and other specified
diseases, including ocular end local infections

126 congenital malformations
127 accident, poisoning, exposure or injury
129 __________ ill-defined and unspecified causes________________________

(13-; Blindness, one eye, other eye good, due to:

130 cataract
13 1 glaucoma

132 general infectious, degenerative, and other specified

diseases, including oculnr and local infections
136 congenital malformations

13 7 accident, poisoning, exposure or Injury
1 3 9 ___________ill-defined and unspecified causes_____________________

I ) These are not actual codes, but identifixations of major 
groupings.

Rehabilitation Services Manual MT# 2 J u l y  I97I*



STATISTICAL REPORTING :  "STEM 3005.03 (2U)

PSA

Cede

•
\
\
Disabling ConditionsTIM Other visual impairments* due 10:f

11*0 \ J
cataract .. -  • /

lUl glaucoma f
1>*2 general infectious, degenerative, and o t h e r  specified

•
diseases, Including ocular and local infections ,

1U6 congenital malformations
1U7 accident, poisoning, exposure or injury
IU9 ill-defined and uns'oeclf'ed causes

(2~ ) KEARDiS IMPr I R H n n S

(ae-) Deafness, unable to talk, due to:

200 degenerative and other non-infectious and specified 
diseases of ear

202 upper respiratory infections and other infectious
• diseases

206 congenital malformations
208 accident, poisoning, exposure or injury

209 ill-defined and unspecified causes

T 2 1-) Deafness, able to talk, due to:

210
•

degenerative and other non-infectious and specified 
diseases of ear

212 upper respiratory infections and other infectious 
diseases

216 congenital malformations
218 accident, poisoning, *-7 * - injury

219 ill-defined and unsuec." ts
(22-) Other hearing impairments, uue to:

220
•

degenerative and otter non-Infectious, and specified 
diaeases of tar

22? upper respiratory infections and other Infectious 
diseases

226 congenital sal formations

228 accident, poisoning, exposure or injury

229 l U - d e f ! n « d  and unspecified causes

( i - - r ORTHCPETIC DFJOKMITf OS rUHCTICJUL IXPAUWQJT, 
EXCEPT AKPtfttTIOKS

(30-,31-) Impairment involving three or more limbs or entire 
body, due to:

300 • cerebral palsy

301 congenital malformation: or other and ill-defined 
birth injury

x» l e m c e :  Manual KTT2 Ju l y  197U



RSA

Code Disabling Conditions

303 other diseases, infectious and non-infectious, 

other infections (including local), and other 

neurological and cental diseases (excluding 

code 630, epilepsy) * I 
arthritis and rheumatism310

312 intracranial hemorrhage, embolism, and thrombosis 

(stroke) f
31U poliomyelitis

315 muscular dystrophy

316 multiple sclerosis

317 Parkinson's disease

318 accidents and injuries involving the spinal c o r d

319 all other accidents. Injuries, and oolsonlngs

132-,33-J Impairment involving one upper and one lover limb  
(including side), due to:

320 cerebral palsy

321 congenital malformations and ill-defined bir t h  injury

323 other diseases, infectious and non-Infectious,
•

other infections (including local), a n d  oth e r  

neurological and mental diseases (excluding code 630, 
epilepsy)

330 arthritis and rheumatism

332 Intracranial b e o r r h a g e ,  embolism, and thrush sis (stroke)

331* poll cmy ell *1*
335 muscular . /strophy

336 multiple sclerosis

337 Parkinson's disease

338 accidents and injuries involving the spinal cord

j3? 9 all other accidents, injuries, and oolsonines

(3**-»35-> Impairment involving one or both upper limbs 

(including bands, fingers, and thumbs), due to:

3U0
e •

cerebral palsy

3**1 congenital malformation: and ill-defined birth injury

3**3 other diseases, infectious and non-infectious, other 

Infections (Including local), aad other neurological 

aad mental diseases (excluding code 630, epilepsy)

350 arthritis aad rheumatism

352 intracranial hemorrhage, embolism, and thrombosis (stroke)

35*» poliomyelitis

355 muscular dystrophy

356 multiple sclerosis

357 Parkinson's disease

358 accidents and injuries involving the spinal co r d

3 3 5 all other a c c id e n t s ,  l n l u r i e s .  sad r o l seniors

R e h * M l l t a t i c a  S e r v le t *  Manual July l & P *



RSA
C o d e ____________________Disabling Conditions___________

(3b-P37-) t o a i r s c n t  involving one or b o t h  lower l±mbg ( i n r i ruiing 
feet and toes) due to: •

* I
360 cerebral palsy

361 congenital aalforsati'asand ill-defined b i r t h  injury

363 other diseases, infectious and n o n - i n f e c t i o u s ,

other infections (including local), and other 

neurological and mental diseases (excluding code 630* 
epilepsy)

370 arthritis and rheumatism

372 intracranial h m o r r h a g e ,  esboliso, and thrombosis (stroke)
37U policBQrelitis

375 suscular dystrophy
376 nultiple sclerosis

377 Parkinson's disease

378 accidents and injuries Involving the spinal cord
all other accidents. Injuries, and t>ol«or.in^«

Other and i l l - d e f i n e d  u .-p a im en ts  ( i n c lu d in g  t ru n x ,
back, and spine), due to:

STATISnCAL REPORTIMLSYSTEM____________________________ 30 05 .0 3  (2 6 )

f S - , 3 9 - )

380 cerebral palsy

3^1 congenital calforaations and ill-defined b i r t h  injury

383 other diseases, infectious, and o c n - i n f e c t i o u s , other

infections (including local), a n d  other n e u r o logical 

and cental diseases (excluding code 630, epilepsy)
390 arthritis and rheumatism

392 Intracranial hemorrhage, embolism, and thrombosis (stroke
39J* poll acgr all tii

395 suscular dystrophy
396 sultlple sclerosis
397 Pr.-kinson's disease

398 at cidents and injuries Involving the spinal ccri

j99 __________ all other accidents, iqlu ies. and poisonings_________
___________ *&*:.-:£ op akfuiaticw  of majob a id  k e«oh h p o ess

*W0-) Lost of at least one upper and one lower m a j o r

c .t r e  Lty (including bands, thumbs, and feet), 
due 4 1

WOO malignant neopla&as

UC2 congenital malformations

WOW diseases, infectious and non-infectious (including

peripheral vascular, diabetes, tuberculosis o f  tones 

and Joints), and Infections (including (angrer )
*£2------------accidents, Injuries, and oolsonines_______________________

Rehabilitation Services Manual July 197U



STATISTICAL REPORTING SYSTEM 3005.03 (27)

RSA
Code
n o r

S t

1*30
k r :k'yt

m

.D i s a b l in g  C ond it io n s
Loss of both major upper extremitiea(: 

or thumbs), due to:

I.T V 'M

110 malignant neoplasms /

112 congenital maliormations /

111 diseases, infectious and non-infectious (including

peripheral vascular, diabetes, tuberculosis c f  bones 

and joints), and infections (including gangreie)

1 1 9 _________accidents, Injuries, and poisonings_______________________
(12-) Loss of one major upper extremity (including h e r d  or

thumb), due to:

U20 malignant neoplasms
U22 congenital malformations

l2l diseases, Infectious and non-infectious (including

peripheral vascular, diabetes, tuberculosis o f  oaoes 

and Joints), and Infections (including gangrene)

a cc id en ts , In ju r ie s ,  and po ison ings_________
Loss of one or both major lover extremities (including 

feet), due to:

malignant neoplasm* 

congenital malformations

diseases, infectious and non-infectious (including 

peripheral vascular, diabetes/ tuberculosis o f  botes 
and Joints), and infections (including g a n g r e n e ) 

accidents. Injuries. and poisonings
Loss o f  o t h e r  and u n s p e c i f ie d  p a r t s  ( i n c lu d in g  f in g  rs  
a n l  t o e s ,  b u t e xc lud ing  thumbs), due to :

1*1*0 m a lignan t neoplasms
1*12 c o n g e n i t a l  m a l fo rm a t ion s
1*11 d is e a s e s ,  i n f e c t i o u s  and n o n - in f e c t i o u s  ( i n c lu d in g

p e r ip h e r a l  v a s c u la r ,  d ia b e t e s ,  t u b e r c u lo s i s  o f  bones 
and J o i n t s ) ,  and i n f e c t i o n s  ( In c lu d in g  g ang ren e )

119  a c c id en ts ,  I n j u r i e s ,  and p o ison ing s
KiZiTAL. P5YCH0HZUB07IC. AliD  PERSONALITY DISC DERS 

Psycho t ic  d i s o r d e r s :
rg y c h o t ic  d is o rd e r s

520
521

Psychoneurotic disorders;

^gchoneu ro t 
) th e r  menta l

t i c  d is o rd e r s
d i s o r d e r s :

a lc o h o l i sm  
drug a d d ic t io n
o th e r  c h a ra c te r ,  eeracnx 11 t y .  ar.d b e h a v io r  d i s o r d e r s

Peha'fcili u t i o n  Serv ices Manual KT W 2 J u ly  1971
I



STATISTICAL REPORTING SYSTEM 3005-03 (28)

PSA
Code D is a b l in g  C ond it io n s
(53-) M enta l r e t a r d a t i o n :^ /

. * fm en ta l r e t a r d a t i o n ,  m i ld  /530
532 m en ta l r e t a r d a t i o n ,  mode, a te

m en ta l r e t a r d a t i o n ,  s eve re
T f c 7 OTHER DISABLING CONDITIONS FOR WHICH ETIOLOGY 

IS  NOT KNOWN OR NOT APPROPRIATE
(60-) - Other c o n d i t io n s  r e s u l t i n g  from  neop lasms ( n o t  

e lsewhere c l a s s i f i e d ) :
600 • c o lo s tom ie s  r e s u l t i n g  from m a lig n an t  neop lasm s
6o i la ryngec tom ies  r e s u l t i n g  from  m a l ig n a n t  neop lasm s
602 leukem ia  and a le u k e n ia
605 o th e r  m a lignan t neoplasms
609 ben icn  and u n s p e c i f ie d  neon la  sms
(61-) A l l e r g i c ,  endoc r in e  system , m e ta b o l ic  and n u t r i t i o n a l

• d is e a s e s :

6 10 bay f e v e r  and asthma
6 12 o th e r  a l l e r g i e s
6 lU d iab e te s  m e l l i t u s
615 o th e r  endocrine system  d is o rd e r s  ( e x c e p t  code 6 l 6 ,  

c y s t i c  f i b r o s i s )
616 c y s t i c  f i b r o s i s
619 av itam inoses  and o th e r  m e tab o lic  d is e a s e s
(&-) D iseases o f  the b lo o d  and b lo o d - fo rm in g  o rg a n s :
620 hem oph i lia
6 2 1 s i c k le  c e l l  anemia
629 o th e r  anemia and d is e a s e s  o f  the b lo o d  and b lo o d -  

form ing organs ( e . c e p t  code 602, le u k em ia  and
a leukem ia )

(63-) Other s p e c i f i e d  d i s o r d e r s  o f  the n e rv ou s  system :
6 30 e p i le p s y
639 o th e r  d is o rd e r s  o f  tbe n< rvcus sys tem , n o t  e lsew he re  

c l a s s i f i e d
(< * - ) C a rd iac  and c i r c u l a t o r :  system c o n d i t i o n s ;
6Uc c o n g e n i ta l h e a r t  d is e a se
6U i rheumatic f e v e r  and ch ron ic  rheum atic  h e a r t  d is e a s e
6U2 a r t e r i o s c l e r o t i c  and d eg en e ra t iv e  h e a r t  d is e a s e
6U3 o th e r  d is e a se s  o r  c o n d i t io n s  o f  h e a r t
6UU hype r ten s iv e  h e a r t  d is e a se
6U5 o th e r  h yp e r te n s iv e  d is e a se
6U6 v a r ic o s e  ve in s  and hemorrhoids
6L9 o th e r  c o n d i t io n s  o f  c i r c u l a t o r y  svstem
y  Se* page 31 definition*.

R eh a b i lita t io n  Serv ices Manual J u l y  1971*



RSA
C ode______________________D isab ling : C o n d it io n s______________________
( 65 - )  R e s p i r a t o r y  system c o n d i t i o n s :
650 t u b e r c u lo s i s  o f  the  r e s p i r a t o r y  system
651 em p hy s em a  ' /
652 pneumoconiosis and a sbes to ** i . :
653 h ro n c h ie c ta s ia  ~
65k c h ro n ic  b r o n c h i t i s  and s i n u s i t i s
659 __________o th e r  c on d i t io n s  o f  r e s p i r a t o r y  system_______________
( 6 b - )  D ig e s t iv e  system c o n d i t i o n s :
660 c o n d i t io n s  o f  te e th  and suppo r t in g  s t r u c t u r e s
6 6 1 ulcer o f stomach and duodenum
662 c h ron ic  e n t e r i t i s  and u lc e r a t i v e  c o l i t i s
663 h e rn ia
664 c o lo s tom ie s  ( f r om  o th e r  than m a lignan t n e op la sm s )
669 __________o th e r  c o n d i t io n s  o f  d ig e s t i v e  system__________________
( 6 7 - )  G e n i t o -u r in a ry  system c o n d i t i o n s :
670 g e n i t o - u r in a r y  system c o n d i t io n s  (e x c e p t  code 6 7 1 ,

end -s tage r e n a l  f a i l u r e )  
end -s tage  r e n a l  f a i l u r e __________________________________

STATISTICAL REPORTED SYSTEM__________________________3005.

T 5 R Speech impairments:

680 c l e f t  p a la t e  and h a r e l i p  v i t h  speech im p e r f e c t i o n s
682 stammering and s t u t t e r i n g
684 la ryng ec tom ie s  ( f r o m  o th e r  than  m a lig n an t n eop la sm s )
685 aphas ia  r e s u l t i n g  from  i n t r a c r a n i a l  hemorrhage ,

embolism, o r  th rombos is  ( s t r o k e )
689 o th e r  speech impairments (e xcep t code 685 , a p h a s ia
 ___________ r e s u l t in g  frcm s t r o k e )______
( 69 - )  D is a b l in g  d is e a se s  and c o n d i t i o n s ,  n o t  e lsew he re

c l a s s i f i e d :
690 d is e a s e s  and c o n d i t io n s  o f  the s k in  and c e l l u l a r

t i s s u e
699 o th e r  d is a b l in g  d iseases  and c o n d it io n s _________________

R e h a b i l i t a t io n  S e rv ic e s  Manual MUP 2 J u l y  1#74"



Michael C . Morgan, D ire c to r
A p r i l  1 2 ,  1992

r

Fancy Oroa**^c_
c / o  S ena to r  ^ is c h e r  O f f i c e
Pouch V
Juneau, A laska 99911 
Dear Haney:
Attached a r e  the  r e / i a o d  r e g u la t i o n s  c o v e r in g  a l l  th e  a r e a s  th e  
v e n d o r s  p re s e n t e d  t o  S e n a t o r  F i s c h e r ' s  a t t e n t i o n  and w h ich  v e  
d locussed  w ith  Dnice P o t e lh o  on Tuoodny A p r i l  6 ,  1°R2. H o p e fu l l y  
t h i s  w i l l  a d e q u a t e ly  o d d r e e s  t h e  c o n c e r n s  t h a t  t h e  v e n d o r s
p resen ted  t o  you abcxit the  r e g u la t i o n * .
The changes tnndo ure nn f o l l o w s :

1 .  4 AAC 9 4 . 3 1 0  ( c ) ( 2 ) ,  "h a v e  c o p u l a t e d  a v o c a t i o n a l
e v a lu a t i o n  t o  d e te rm in e  c o r o p a tn h l l i t y  w ith  canagenen t 
o f  a vend ing  s tand ."
Humber 5  o f  th o  same s e c t i o n  was d e le te d .

2 .  4 AAC 94 .3 40  ( e ) ,  "a  tem po ra ry  l i c e n s e  l o  1 round f o r  nn
I n i t i a l  n i x  m o n th  e v a l u a t i o n  p e r i o d ,  ^ o l l o w i n ^  
s u c c e s s f u l  c o m p l e t i o n  o f  t h o  s i x t h  month p e r i o d  an  
e v id e n c e d  by  t h e  l i c e n s e e ' s  c o m p l i a n c e  w i t h  A AAC 
9 4 .3 7 0 , a  permanent l i c e n s e  w i l l  he ia ru e d .  A l i c e n s e  
I s  n o t  t r a n s f e r a b l e  end In  re v o c a b le  n tr r .u an t t o  4 AAC
5 4 .4 6 0 .  Thn l i c e n s e  d ooa  n o t  n u t h o r i z e  t h e  h o l d e r  t o  
o p e r a t e  a v e n d in g  f a c i l i t y  e t  n l o c a t i o n  o t h e r  th a n  
d e s c r i b e .  In  the  l i c e n s e . "
T e c t l o n  ( c ) ( 1 ) ,  wno chanced  b v  t h e  a d d i t i o n ,  " a s  
d e s c r i b e d  i n  4 AAC 9 4 . 3 7 0 . "

3 .  4 AAC 9 4 . 4 6 0 ,  " I n  c o n s u l t a t i o n  w i t h  t h e  e o n i r l t t e o  o f
v e n d o n  , t h e  d l v l n l o n  w i l l  p r o v id e  a p p r o p r i a t e  I n
s e r v i c e  t r a i n i n g  and popt. em p lo ym en t s e r v i c e p  ^ o r  
l i c e n s e e ' s  t o  expand  end Im p ro v e  t h r i r  c a p a c i t y  f o r  
upi.*ard n o b i l i t y  i n  the  p rogram ."

4 .  4 AAC 9 4 . 3 7 0  ( 6 ) ,  " s u b m l t t i n g  n c c u m t c  and t i m e l y
r e p o r t s  t o  th e  d i v i s i o n  aa th e  d i v i s i o n  r e q u i r e s . "
S e c t io n s  f l and 9  were d e le t e d .



Vnncy (* ros ra “<£ 
A r i r l l  1 2 ,  198? 
T V «  2

5 .  A AAC 5A .7Q0  ( p ) ,  "ft v e n d i n r  f a c i l i t y  o p e r a t o r  c h e l l  
p e r s o n a l l y  o p e r a t e  t h e  f a c i l i t y  u n l e s s  h e  h a s  
d e s im n t e d  an a n r i a t n n t  >na n e <* e r f a t e m p o r a r y  r e l i e f  
r n n a c e r  o r  a s p l n t a n t  v a c a t i o n  n e n n p e r  v h o  h a s  b e e n  f 
approved by the  d iv i s i o n . "
S e c t io n  ( b ) ,  " th e  vending f p c l l i t y  o r e r a t o r  t ru s t  su>»nit 
t o  th a  d i v i s i o n  th e  deo ln»a ted  t e r r o r e r r  r e l i e f  p.ann,p3. r  
o r  s u b s t i t u t e  v a c a t io n  n n n a re r  us f a r  I n  aavnnce w  I s  
p o s s i b l e .  ^ xeep t f o r  r o o d  cftu.ne advoncc r e q w e c t s  f o r  
s u b s t i t u t e  vaca t ion  irana?e ro  n u s t  be  subn1 tt**d n t  l e a s t  
t h i r t v  doye b e fo re  the  proponed v e x a t io n ."

f .  A t.AC ( a ) ( 2 ) ,  ',e >'n e r . r e s  o f  n o r e  th a n  f o u r  d a y s
v.'ithout app rova l f r o e  th e  d j  .^p ion ."
^ a c t io n  ( 8 ) ,  " o p e ra t in g  th o  f r o l l i t y  In  0 manner v h ic h  
p l r c e e  t h e  d i v i s i o n ’ ?  i n v e s tm e n t  In  t h e  f a c i l i t y  n t  
r i s k  i n c lu d i n g  d e s t r u c t i o n  o r  n e g l e c t  or  e o n l r r e n t ,  
<**>.tture t o  f o l i o *  " I r e  and on r e t y  s ta n d a rd s ,  f e i l u r e  t o  
t o y  w h o le s a le r s ,  f a i l u r e  t o  Veen adequate stocV on hand 
o r  c a r r y !  n* on I l l e g a l  n ra c t ic e n . "
f o r t l o n  ( n ) ,  " d c - . o n n t r a t e d  l n r o r r e t e r . c y  «n t h e  
o ^ r a t l e n  o f  r*>e vend ing  •r a c l l l ty  i n r l u d l n r  In n ae n u a t r  
re c o rd  V e e n lm , f a i l u r e  t o  V ee r  th e  re n u lre d  hou^o on n 
c o n s i s t e n t  h a s I p ,  " a l l u r e  t o  o » * .p lc y  r e p o r t  e d e a u a t e  
ria"f du r ln ^  sbrrnocr, *r.d " M l v r e  t o  »*cocpt M v ln l o n  
r .nnam jten t ov« r ' t i ,*hh.
*V-cMon ( ° ) ,  " ruv p ! t ^ i n r  u n t j r e l v ,  J n n r c i r a t *  e r  f a l s e  
r o r o r t r .  on e r r e n d l tu r o n  ond Income t o  t v c d i v i s i o n . "
^oeMor. ( h ) ,  " In  i t s  d i s c r e t i o n  th e  d i v i s i o n  " r v  K ' r ' i t  
n l i r ^ r . s o e  t o  c o n t in u e  o r e r f t t l n "  t h r  f a c i l i t y  f o r  n 
r r o V i t ' o n a r . '  p e r iod  in  U ^ u  o f  r e v o c a t i o n  r r o c e o d ln r fv .  
•"he J n i t . l n l  f r o v ' ' t lo ^ a ry  p e r io d  -a .v n e t  r r r c o d  nln*»ty 
dnv*\ ^vr 1 n r  t h e  p r o b a t i o n  t h e  l i c e n s e e  r . h n l l  tnV e  
o o r r o o t i v e  f i c t i o n .  I f  t h e  U re n r . i» e  t n ’ -ee c o r r e c t i v e  
r . c t . l o s  h u t  Ip o x r e r l e r e l n r  d l  f  f l e u l t v  In  c r - r l  l a n c e ,  
th o  d l '* ln lo r .  M»y e r l e n l  th o  r r o v " t l o n  "o r  nn r v V . l t l o m l  
n i n e t y  d«yn."
P o c t l o n  ( 1 ) ,  " " h e  l l c m r e e  a h a l l  b o  n o t i f i e d  o f  t h e  
r r o lm t lo n a r y  pe r iod  In  w r i t  i n r  bv c o r t i "  e l  m i l  v i t h  
r e t u r n  r e c e i p t  r e j u e r t e d .  " r o v n t I o n  > 11 v r ~ l r  v h o n  
th e  l e t t e r  I s  re c e iv e * ."
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7 .  4 AAC 54 .4PO  ( o ) t "T he  l i c e n s e e  and th e  d i v i s i o n  o n y
p re sen t  o r a l  o r  documentary ev idence , ou’b . - l t  r e b u t t a l  
ev idence on-! conduct e r e r i n n t i c n  rod  c r o s s  e x am in a t io n  
o f  w itn e ss 's . The te a t l r .o r y r  s h e l l  h© un^er o a th . "
^ u r .b e r  1 1 ,  "T h e  h e a r i n g  s h a l l  h e  e l e c t r o n i c a l l y  
r e c o rd e d  and t h e  t r a n s c r i p t  r n y  he  n ode  n t  t h e  e r a l  
e v i d e r c e  o f  t h e  d i s c r e t i o n  o f  t h e  d i v i s i o n .  The 
d i v i s i o n  o h a l l  p ay  e l i  t r a n s c r i p t  c o s t s  and w i l l  
p ro v id e  th e  l i c e n s e e  w ith  one copy o f  th e  t r a n s c r i p t , "
*?ucher 1 3 ,  "The d e c ln i c n  o f  t h e  b e a r in ' *  o f f i c e r  s h a l l  
s ^ t  f o r t h  f lnd_ rv rn , f * c t ,  end c o n c lu s io n s  w i t h  r e s p e c t  
t o  each  o f  t h e  i s s u e s .  The d e c i s i o n  s h a l l  h e  c o d e
w i t h i n  f i f t e e n  v o r f c ln ?  d a v s  o f  t h e  h en r in<%  The
d e c l r l o n  w i l l  h e  r a i l e d  p r o T t l y  t o  t h e  v s j id jn y ,  
f a c i l i t y  o p e r a t o r  and t h e  d i v i s i o n  r e r o o n s l l y  o r  hy 
c e r t i f i e d  l e t t e r  w i t h  r e t u r n  r e c « l n t  r r p u o M t e 4 . 
T e n d o rc  n h n l l  h e  n o t i f i e d  o f  h i s  a n n e a l  r l c h t s  and 
th ro u rh  s l e t t e r . "

1 want to  e r r r e c s  th e  ^ Iv lM lo n 'o  s - r r e r i r i t l o n  f o r  you r a s s i s t a n c e
v i t h  t h i s  n n t t o r .  A ls o  a t t a c h e d  I s  a c o p y  o f  r. l e t t e r  o e n t  t o
e v e r y  v e n d o r  on  1 2 /1  S / ° 2  v i t h  t h e  r o n v la t io nm  re r icm t ln * *  t h e i r  
innu t and o f ' o r i n r  t n  **©,.♦ w ith  the  e n t i r e  c o v n l t t n c  n t  r i v l r . l o n  
e tn en rc  to ^Ipcne* the Tfronel r o ' u ln t i c r . ' v  f^nrOd you hove nr*v 
e .dd ls lonn l o a - r v . t c  cn then  p le 'v  f e e l  <hep to  c e l l .
rincerolr,

"heds ” i>r on - ,*-iith 
facilities ";ecl?01st

'V*cl»»nuron



S e c t io n  t
3 0 0 .  Scope o f  R e g u la t io n s  /
3 1 0 .  P r e r e q u i s i t e s  f o r  T ra in in g  o f  Vending Fa i l i t y  Managers
3 2 0 .  T ra in in g  o f  Vending F a c i l i t y  Managers * '
3 3 0 .  C e r t i f i c a t i o n  o f  T ra ined  Vending F a c i l i t y  Managers
3 4 0 .  L ic e n s in g  o f  C e r t i f i e d  Vending F a c i l i t y  Managers
3 5 0 .  Reimbursement
3 6 0 . • C on t inu ing  Fduca tion
3 7 0 .  R e s p o n s ib i l i t i e s  o f  a  L icensee
3 5 0 .  Vending F a c i l i t y  S t a f f i n g
3 9 0 . E s tab lishm en t o f  Vending F a c i l i t y  L oc a t io n s
4 0 0 .  Equipment, F ix t u r e s  and I n i t i a l  S to ck
4 1 0 . R ep a ir  and Replacement o f  Equipment and F ix t u r e s
4 2 0 .  Te rm ina tion  o f  E as iness
4 3 0 .  D i s t r i b u t i o n  and Use o f  Vending Machine Income
4 4 0 . Income and S e t -A s id e  Fund3
4 5 0 . Access t o  Program and F in a n c ia l  In fo rm a t io n
4 6 0 . R evoca t ion  o f  L icen ses
4 7 0 . A dm in is t ra t iv e  Review
4 50 . E v id en t ia ry  H earing

R eg is te r EDUCATION 4 AAC 5 4 .3 0 0
4 AAC 5 4 .3 1 0

4 AAC 5 4 .3 0 0 .  SCOPE OP REGULATIONS. S e c t i o n s  o f  t h i s  c h a p t e r  a p p l y  t o  
th e  R an d o lp h -S h ep p a rd  V end ing  F a c i l i t y  P rog ram  (P .L .  8 3 - 5 6 5  a s  amended ) 
a d m in i s t e r e d  by t h e  D i v i s i o n  o f  V o c a t i o n a l  R e h a b i l i t a t i o n  and th e  s t a t e  
vending f a c i l i t y  program e s ta b l i s h e d  u nd e r  AS 2 3 . 1 5 . 1 0 0  ( b )  and  AS 2 3 .1 5 * 1 3 0 .  
( E f f .  /  /  , R e g i s t e r  )

A u th o r i t y  AS 2 3 . 1 5 . 0 2 0 ( c )
AS 2 3 . 1 5 . 1 0 0 ( b ) ( 6 )

4 AAC 54 .310 . PREREQUISITES POR TRAINING OP VENDING FACILITY NANAOFRS.
(a )  The d i v i s i o n  w i l l  p ro v id e  t r a in in g  in  vending f a c i l i t y  management t o  an 
a p p l ic a n t  who meets th e  f o l l o w in g  requ irem en ts :

( 1 )  The a p p l ic a n t  has had no p re v iou s  t r a in i n g  ns a  vend ing  f a c r  ty  
manager; and

( 2 )  f o r  p la c em en t  In  v e n d in g  f a c i l i t i e s  on  f e d e r a l  p r o p e r t y ,  th e
a p p l ic a n t  l a  b l in d  and a  c i t i z e n  o f  the Un ited S ta te s ;  o r

( 3 )  f o r  p la o e a *  i t  i n  v e n d in g  f a c i l i t i e s  on  s t a t e  p r o p e r t y ,  t h e
a p p l ic a n t  i s  b l in d  o r  seve -»ly handicapped.

(b ) The d i v i s i o n  may p ro v id e  t r a in in g  in vcrvdlng f a c i l i t y  management t o  
an a p p l ic a n t  meeting the requ irem en ts  o f  v a ) ( 2 )  o r  ( 3 )  o f  t h i o  n e c t lo n .

( c )  U n le s s  w a ived  by th e  d i r e c t o r  f o r  good c a u s e  show n , t h e  a p p l i c a n t  
s h a l l .

1
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4 AAC 5 4 .3 2 0
4 AAC 5 4 .3 3 0

( 1 )  have had a  com p le te  p h y s ic a l  exam ina tion  w i t h in  t h e  p ro ceed ing  
s i x  m on ths , i n c l u d i n g  an eye e x a m in a t i o n  by an o p h t h a lm o l o g i s t  o r  an 
o p tom e t r i s t  i f  the a p p l i c a n t  i s  b l in d ;

( 2 )  h a v e  c o m p l e t e d  a v o c a t i o n a l  e v a l u a t i o n  t o  d e t e r m i n e  
c o m p a t ib i l i t y  w ith management o f  a vending s tand ;

( 3 )  have s u f f i c i e n t  e d u c a t io n a l s k i l l s ,  know ledge , and c a p a c i t y  t o  
b e n e f i t  f r o m  o n - t h e - j o b  and f o r m a l  t r a i n i n g  in  t h e  o p e r a t i o n  o f  a  v e n d in g  
f a c i l i t y ;

( 4 )  be  a b l e  t o  w o rk  an e i g h t  h o u r  d a y , f i v e  d a y s  a  w e e k ,  b a s e d  on 
th e  p h y s i c a l  e x a m in a t i o n  and v o c a t i o n a l  e v a l u a t i o n  d u r i n g  p la c e m e n t  i n  an 
a c t u a l  v e n d in g  f a c i l i t y  s e t t i n g  f o r  a  minimum o f  t h i r t y  d a y s .  ( E f f .  /  /  , 
Reg . )

A u th o r i ty  AS 2 3 . 1 5 . 0 2 0 ( c )
AS 2 3 . 1 3 . 1 0 0 ( b ) ( 6 )

4 AAC 54 .320 . TRAINING OF VENDING FACILITY MANAGERS, ( a )  The d i v i s i o n
w i l l  de te rm ine the t r a i n i n g  necessa ry  t o  p repa re  an a p p l i c a n t  to  o p e ra t e  a s  a
' in a g e r  o f  a v e n d 'n g  f a c i l i t y  on an i n d i v i d u a l  b a s i s .  The t r a i n i n g  may 
in c lu d e :

( 1 )  p e rson a l and v o c a t io n a l ad ju s tm en t;

( 2 )  b u s in e s s  management ( e . g .  c u s t o m e r  r e l a t i o n s ,  b u s i n e s s  
mathematics, m erchand is ing , in ven to ry  c o n t r o l ,  f i n a n c i a l  r e p o r t i n g ,  t a x a t i o n  
and accounting  p ro c edu re s ) ;

( 3 )  food h and lin g  and p re p a ra t io n ;
( 4 )  b ooks , t e s t s ,  and o th e r  t r a i n i n g  d ev ices  o r  m a t e r i a l s ;  and
( 5 )  r e l o c a t i o n  o u t - o f - s t a t e  f o r  tem po ra ry  p e r io d s  o f  t im e . ( E f f .

/  /  , Reg. )
A u th o r i ty  AS 2 3 . 1 3 . 0 2 0 ( c )

AS 2 3 . 1 5 . 1 0 0 ( b ) ( 6 )
4 AAC 5 4 .3 3 0 .  CERTIFICATION OP TRAINED VENDING FAC IL ITY  MANAGERS, ( a )  

The d i v i s i o n  w i l l  c e r t i f y  an a p p l i c a n t  f o r  v e n d in g  r i l i t i e a  o n  f e d e r a l  
p r o p e r t y  who m ee ts  t h e  r e q u i r e m e n t s  o f  4 AAC 54 .^  . o i a ) ( 2 )  and who h a s  
s u c c e s s fu l l y  coap le ted  th e  t r a in i n g  program described  in  4 AAC 5 4 . 3 2 0 .

(b )  The d i v i s i o n  w i l l  c e r t i f y  an a p p l i c a n t  f o r  v e n d in g  f a c i l i t i e s  on 
s t a t e  p r o p e r t y  who m ee ts  t h e  r e q u i r e m e n t s  o f  4 AAC 54  3 1 0 ( a ) ( 3 )  and who h a s  
s u c c e s s fu l l y  completed the  t r a in i n g  program desc r ibed  in  4 AAC 5 * . 3 2 0 .

( c )  Ar. a p p l i c a n t  who m ee ts  th e  r e q u i r e m e n t s  o f  4 AAC 5 4 . 5 1 0 ( a ) ( 2 )  and
(3 )  and who haa s u c c e s s fu l l y  completed the t r a i n i n g  program d e sc r ib e d  In  4 AAC 
54.320  s h a l l  be c e r t i f i e d  in  bo tn  vending programs.
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(d) A person who i s  c e r t i f i e d  in  a  vend ing  program s h a l l  b e  e n r o l l e d  on 
the vending program r o s t e r  f o r  p lacement in  a vending f a c i l i t y  aa  a  s u b s t i t u t e  
manager. ( E f f .  /  /  , Reg. )  /j •

~ * A u th o r i t y  AS 2 3 . 1 5 . 0 2 0 ( c )
AS 2 3 . 1 5 . 1 0 0 ( b ) ( 6 )

4 AAC 54 .340 . LICENSING OF CERTIFIED VENDING FACILITY MANAGERS, ( a )  The 
d i v i s i o n  w i l l  l i c e n s e  a c e r t i f i e d  v e n d in g  f a c i l i t y  m an ag e r  i n t o  a  v e n d in g  
program when:

( 1 )  a  v e n d in g  f a c i l i t y  i n  t h a t  v e n d in g  p ro g ram  i s  a v a i l a b l e  f o r  
immediate p lacement; and

( 2 )  t h e  d i v i s i o n  and th e  e l i g i b l e  m anager h a v e  e n t e r e d  i n t o  a 
w r i t t e n  o p e ra t in g  agreement s e t t i n g  f o r t h  the  d u t ie s  under t h i s  c h a p te r .

(b )  A t e m p o r a r y  l i c e n s e  i s  i s s u e d  f r r  an i n i t i a l  s i x  m on th  ' v a l u a t i o n  
p e r iod . F o l low in g  su c c e s s fu l c om p le t ion  o f  the s i x  month p e r io d  a a  evidenced 
by t h e  l i c e n s e e ' s  c o m p l ia n c e  w i t h  4 AAC 5 4 . 3 7 0 ,  a p e rm an e n t  l i c e n s e  w i l l  be 
i s s u e d .  The l i c e n s e  i s  n o t  t r a n s f e r a b l e  and i s  r e v o c a b le  p u r s u a n t  t o  4 AAC
5 4 .4 6 0 .  The l i c e n s e  d o e s  noc  a u t h o r i s e  th e  h o ld e r  t o  o p e r a t e  a  v e n d in g  
f a c i l i t y  a t  a l o c a t i o n  o th e r  than th a t  desc r ibed  in th e  l i c e n s e .

(c ) The d i v i s i o n  w i l l  app ly  the f o l l o w i r v r  p r i o r i t i e s  I n  th e  o r d e r  l i s t e d  
to  s e le c t  a c e r t i f i e d  vending vending f a c i l i t y  m anager f o r  l i c e n s u r e :

( 1 )  A c u r r e n t  l i c e n s e e  who reque s ts  a new lo c a t i o n .  When more than 
one l i c e n s e e  re q u e s ts  p romotion  o r  t r a n s f e r  to  ano the r f a c i l i t y ,  t h e  d i v i s i o n  
w i l l  rev iew  each cand id a te  based on s e n i o r i t y ,  t r a in i n g ,  and p a s t  p e r fo rm ance

* a s  desc r ibed  in  4 AAC 5 4 .3 7 0 :
( 2 )  a c e r t i f i e d  vending f a c i l i t y  marw .er who haa demontit ra ted  h i s  

a b i l i t y  t o  manage a  f a c i l i t y .  When more than one manager r e q u e s t s  p lacement 
in  a  f a c i l i t y ,  t'»e d i v i s i o n  w i l l  r e v iew  each c a n d id a t e  b a sed  on s e n i o r i t y ,  
e v a lu a t i o n s  b} t h e  th e  d i v i s i o n  s t a f f  and e v a l u a t i o n  r e p o r t s  f i l e d  by 
l ic e n s e e s  f o r  wh.fo the manager has worked;

(3 )  a fo rm e r  l i c e n s e e  who d e s i r e s  t o  re tu rn  t o  a  vending, program and 
whose p rev iou s  reco rd  dem onstra tes  h i s  a b i l i t y  as a  l i c e n s e e .  The d i v i s i o n  
v * i l  review each cand id a te  based on t r a in in g ,  e xp e r ien ce , p a s t  jv e r fo rm ance  and 
reason f o r  le a v in g  th e  vend ing program. ( E f '  /  /  , Reg. )

A u th o r i ty  AS 2 3 . 1 h . r r o ( c )
AS 23.16.100(b)(6)

4 AAC 5 4 .3 5 0 .  REIMBURSEMENT, ( a )  The d i v i s i o n  s h a l l  pay t h o  p e r s o n a l  
moving c o s t s  a t  r a t e s  a f fo rd e d  d iv i s i o n  employees f o r  a  l i c e n s e e  e n t e r in g  a 
v e n d in g  p rog ram  f o r  th e  f i r s t  t im e  when th e  v e n d in g  f a c i i ’ t y  t o  w h ich  he i s  
assigned i s  a t  l e a s t  50  m i le a  from  h ia  p re sen t  home.
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(b ) A cu r re n t  l i c e n s e e  s e le c te d  f o r  a  new f a c i l i t y  o r  a  f o rm e r  l i c e n s e e  
r e q u e s t i r^  r e - e n t i y  i n t o  a vending program must pay h i s  p e r s o n a l  moving c o s ts . 
( E f f .  /  /  , Reg. )

A u th o r i t y  AS 23- 1 5 . 0 2 0 ( c )
AS 2 3 . 1 5 . 1 0 0 ( b ) ( 6 )

4 AAC 54-360. CONTINUING EDUCATION. I n  c o n s u l t a t i o n  w ith  t h e  Comm ittee 
o f  V en d o rs ,  t h e  D i v i s i o n  w i l l  p r o v i d e  a p p r o p r i a t e  i n - s e r v i c e  t r a i n i n g  and 
po3 t-  ~ Tloyment s e rv ic e s  f o r  l i c e n s e e s  t o  e x p a n d  and im p r o v e  t h e i r  c a p a c i ty  
f o r  upward m o b i l i t y  w i th in  the program. ( E f f .  /  /  , Reg. )

A u th o r i t y  AS 2 3 . 1 5 . 0 2 0 ( c )
AS 2 3 . 1 5 . 1 0 0 ( b ) ( 6 )

4 AAC 54 .370 . RESPONSIBILITIES OF A LICET’ EE. The r e s p o n s i b i l i t i e s  o f  a 
l i c e n s e e  i n c l u d e :

( 1 )  o p e r a t i n g  t h e  f a c i l i t y  In  a c c o rd a n c e  w i t h  l a w s  r e l a t i n g  t o  
vending f a c i l i t i e s ,  p u b l ic  h e a l t h ,  ta x e s , compensation o f  em p lo yee s , w orke r ’ s  
compensation , in s 'i rance , c i v i l  r ig h t s ,  and f i r e  and s a fe t y  c o d e s ;

( 2 )  m a in t a in in g  b u s in e s s  a c c o u n ts  and r e c o r d s  s e p a r a t e  f r o m  
p e rson a l accounts ;

( 3 )  m a in t a in in g  a coir l e r c l a l  bank a c c o u n t  in  w h ich  a l l  f u n d s  no* 
req u i red  as cash on hand a re  d epos ited ;

( 4 )  making payment f o r  a l l  bus iness  expenses in  a  t im e ly  f a s h i o n ;
( 5 )  r e t a i n i n g  r e c e i p t s  f o r  g oods  and s e r v i c e s  b o u g h t  f o r  th e

bus in ess ;

( 6 )  su bm it t in g  a ccu ra te  and t im e ly  r e p o r t s  t o  th e  d i v i s i o n  ae the  
d i v i s i o n  r e q u i r e s ;  and

(7) o b t a i n i n g  nnd n a i n t a i n i n g  p e r s o n a l  nr. 4 p r o p e r t y  d ro iage  
l i a b i l i t y  insu rance , naming the State o f  A laska as nn a d d i t i o n a l  i n s u r e e ,  w ith  
l i m i t s  o f  $ 10 0 ,0 0 0 f o r  each  p e r s o n  and $ 3 0 0 , 0 0 0  f o r  e a ch  o c c u r a n c e ,  and 
in s u r a n c e  a g a in s t  l o s s  by f i r e  o r  o t h e r  har .a rd  o f  t h e  v e n d i n g  f a c i l i t y  
p ro p e r t y .  ( E f f .  /  /  , Reg. )

A u th o r ity  A3 2 3 . 1 5 . 0 2 0 ( c )
A3 2 3 . 1 5 . 100 ( b ) ( 6 )

4 AAC 54.380. VENDING FACILITY STAFFING. ( a )  A v e n d in g  f a c i l i t y  
o p e r a t o r  s h a l l  p e r s o n a l l y  o p e r a t e  th e  f a c i l i t y  u n l e s s  h e  h a s  d e s i g n a t e d  an 
a -s s ia tan t manager, a tempora ry  r e l i e f  manager o r  a s u b s t i t u t e  v a c a t i o n  manager 
who has been approved by the D i v i a k n .

4
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i
(b )  The v e n d in g  f a c i l i t y  o p e r a t o r  must s u b m i t  t o  t h e  d i v i s i o n  th e  

designated  tempora ry  r e l i e f  manager o r  s u b s t l t i  'e v a c a t io n  manager a s  f a r  in  
advance  a s  i s  p o s s i b l e .  E x c ep t  f o r  g o o d ‘ c a u s e ,  a d v an c e  r e q u e s t s  f o r  
s u b s t i t u t e  v a c a t i o n  m anag e rs  must b e  s u b m i t t e d  a t  l e a s t  t h i r t y  ( 3 0 )  d e y s  
b e f o r e  th e  p ro p o sed  v a c a t i o n .  ( E f f .  /  /  , Reg . )

A u th o r i t y  AS 2 3 . 1 5 . 0 2 0 ( c )
AS 2 3 . 1 5 . 1 0 0 ( b ) ( 6 )

4 AAC 5 4 .3 9 0 .  ESTABLISHMENT OP VENDING FAC IL ITY  LOCATIONS, ( a )  I n  
d ec id ing  to  e s t a b l i s h  vend ing  f a c i l i t y  lo c a t i o n s  on f e d e r a l  p r o p e r t y ,  in  s t a t e  
b u i ld in g s ,  and in  p r i v a t e  b u i ld in g s  where vending f a c i l i t i e s  a r e  p e rm it te d  t y  
th e  owner, th e  d i v i s i o n  w i l l  a p p ly  the  f o l l o w in g  c r i t e r i a :

( 1 )  The b u i l d i n g  i n  wh ich  t h e  v e n d in g  f a c i l i t y  i s  t o  b e  l o c a t e d  
m ust e i t h e r  hou se  a t  l e a s t  2 5 0  em p lo y e e s  on n d a l l y  b a s i s  o r  e v id e n c e  f o o t  
. r a f f l e  th ro u # i  i t  o f  a t  l e a s t  4 0 0  persons d a i l y ;

( 2 )  a t  l e a s t  2 5 0  s q u a r e  f e e l  o f  f l o o r  s p a c e  rou st b e  a v a i l a b l e  f o r  
th e  vending f a c i l i t y ;

( 3 )  adequate u t i l i t y  o u t l e t s  o r  hookups must be a v a i l a b l e ;  and
(<;) a  p e rm i t  o r  a u t h o r i z a t i o n  t o  e s t a b l i s h  a  v e n d in g  f a c i l i t y  in  

th e  b u i ld in g  must be o b ta in a b le .  ( E f f .  /  /  , Reg. )
A u th o r i t y  AS 2 3 . 1 5 . 0 2 0 ( c )

As 2 3 . 1 5 . 1 0 0 ( b ) ( 6 )
•

4 AAC 5 4 4 0 0 .  EQUIPMENT, FIXTURES AND INITIAL STOCK, ( a )  The d i v i s i o n  
w i l l  p rov ide  a r c h i t e c t u r a l  s e r v ic e s ,  equipment, f ix t \u *ea , in i*  i a l  a u p p l ie o  and 
i n v e n t o r y ,  and i n i t i a l  o p e r a t i n g  fu n d s ,  an  i t  c o n s i d e r s  nec< B n a r y ,  f o r  e ach  
v e n d in g  f a c i l i t y  th e  d i v i s i o n  e s t a b l i s h e s  in  f e d e r a l  o r  s t a t e  p u b l i c  
b u i ld in g s .

(b ) A l l  r ig h t s ,  t i t l e ,  and i n t e r e s t  in  the equipment, f i x t u r e s ,  i n i t i a l  
in v en to ry , and i n i t i a l  o p e ra t in g  funds remain v e s t e l  in  th e  d i v i s i o n .

( c )  A l i c e n s e e  s h a l l  n o t  a c q u i r e  on  h . a  own o r  roa’ e a d d i t i o n s  t o  o r  
red uc t ion s  in  equipment p rov ided  t o  the  f a c i l i t y  by th e  d i v i s i o n  w ith o u t  the 
p r i o r  w r i t t e n  app rova l o f  the  d i v i s i o n .  ( E f f .  /  /  , Rog . )

Authori ty  AS 2 3 . 1 5 . 0 2 0 ( c )
AS 2 3 . 1 5 . 1 0 0 ( b ) ( 1 )

4 AAC 5 4 .4 1 0 .  REPAIR AND REPLACEMENT OP EQUIPMENT AND FIXTURES, ( a )  
The d i v i s i o n  w i l l  ra a ln tn ln  a l l  ven J ing  equipment nod w i l l  r e p la c e  worn o u t  o r  
o b s o l e t e  e q u ipm en t aa  r e q u i r e d .  A l i c e n s e e  s h a l l  t a k e  r e a s o n a b l e  c a r e  o f  
equipment and g ive  r o u t in e  d a y - to -d a y  maintenance o f  t h a t  equipment.

5



REGISTER EDUCATION 4 AAC 5 4 .4 1 0
4 AAC 5 4 .4 2 0
4 AAC 5 4 .4 3 0

(b )  th e  d i v i s i o n  w i l l  pay th e  e n t i r e  c o s t  o f  r e p a i r  d u r in g :
( 1 )  t h e  f i r s t  s i x  months o f  o p e r a t i o n  o f  a  f a c i l i t y  (new  l i c e n s e e  

o r  new f a c i l i t y ) ;  .  , /
( 2 )  th e  f i r s t  t h re e  months o f  o p e r a t io n  f o r  equ ipment t r a n s f e r r e d  

from one f a c i l i t y  t o  a n o th e r ;  and
( 3 )  t h e  f i r s t  t h i r t y  d ays  f o r  e q u ipm en t  i n  a  f a c i l i t y  t o  w h ich  a  

l i c e n s e e  has been t r a n s f e r r e d  o r  promoted from an o th e r  f a c i l i t y .
( c )  A f t e r  t h e  l a p s e  o f  t im e  s e t  f o r t h  in  4 AAC 5 4 . 4 1 0 ( b ) ,  t h e  l i c e n s e e  

s h a l l  pay t h e  f i r s t  $ 5 0  o f  r e p a i r  c o s t s  w he re  t h e  d i v i s i o n  h a s  f i r s t  
a u t h o r i z e d  th e  r e p a i r .  U n a u th o r i z e d  r e p a i r s  a r e  th e  s o l e  r e s p o n s i b i l i t y  o f  
t h e  l i c e n s e e  u n l e s s  t h e  r e p a i r s  were n e c e s s a r y  t o  a v o id  t h e  l o s s  o f  l i f e  o r  
p ro p e r ty .

(d )  V end in g  f a c i l i t y  o p e r a t o r s  a r e  r e s p o n s i b l e  f o r  r e p o r t i n g ,  a t  t h e  
f i r s t  o p p o r tu n i ty ,  a l l  in c id en ts  o f  damage, b reakage , t h e f t  o r  m a l fu n c t io n  o f  
f a c i l i t y  x iu i j ro en t  o r  f i x t u r e s  to  the d i v i s i o n ,  ( ^ f f .  /  /  , R e« . )

A u th o r i t y  AS 2 3 . 1 5 . 0 2 0 ( c )
AS 2 3 . 1 5 . 1 0 0 ( b ) ( 6 )

4 AAC 54.420. TFPMINVTION OP BU31NE3S. ( a )  A l i c e n s e e  who d is c o n t in u e s  
o p e ra t io n  o f  a vending f a c i l i t y  i s  r e s p o n s ib le  f o r  the  f i n a n c i a l  l i a b i l i t i e s  
i n c u r r e d  in  o p e r a t i n g  th e  f a c i l i t y .  I f  th e  w h o le s a l e  v a l u e  o f  s a l e a b l e  
merchandise, cash on hand and the f a c i l i t y  account i s  g r e a t e r  than  the v a lu e  
o f  the o r i g i n a l  in v en to ry  and cash p rov ided the f a c i l i t y  by th e  d i v i s i o n ,  the  

^ d iv is io n  w i l l  reins bu rs  the l ic e n s e e  f o r  th e  excess , l e s s  ar\y unpaid  b i l l s  o r  
’ o th e r  l i a b i l i t i e s .  I f  the w ho le sa le  vn lu e  o f  s a l e a b le  m erchand ine , cash on 
hand and the f a c i l i t y  account ia  le s s  than the v a lu e  o f  the o r i g i n a l  In v en to ry  
and ensh  p ro v id e d  th e  f a c i l i t y  by th e  d i v i s i o n ,  th e  l i c e n s e e  n h n l *  pay t h e  
d i v i s i o n  tho  ba lance .

(b )  When a l i c e n s e e  d i s c o n t i n u e s  o p e r a t i o n  o f  a v e n d in g  f a c i l i t y ,  t h e  
l i c e n s e e  and the  d i v i s i o n  s h a l l  conduct an In ven to ry  t o  e n su re  th e  equipment, 
f i x t u r e s ,  and i n i t i a l  in ven to ry  the d i v i s i o n  pros'Idcd a r e  accoun ted  f o r  an In 

ope rab le  c o n d i t lc  . .  ( E f f .  /  /  , Reg. )
A u th o r i t y  A3 2 3 . 1 5 . 0 1 0 ( c )

4 AAC 54.430. DISTRIBUTION AMD USE OP VETOING MACHINE INCOME, (a) T h e  

n e t  proceeds f r o *  vending machines ope ra ted  by p r i v a t e  p e rson s  in  s t a t e  o r  
f e d e r a l  b u i ld in g s  f o r  p r o f i t  mu3t be paid in to  th e  S m a l l  I t o l n a a a  E n t e rp r i s e  
^hmd on a q u a r t e r l y  bas in . Income de r iv ed  f r o *  vend ing  msichlnen in  f e d e r a l l y  
owned o r  le a sed  b u i ld in g s  w i l l  be he ld  and accounted f o r  s e p a r a t e l y  from nr\y 
income from vending machines in  o t a t e  owned o r  le aned  b u i ld in g *  and w i l l  be 
expended o n ly  to  a s s i s t  l i c e n s e e s  on f e d e r a l  p r o jv r t y .

(b )  I f  a vending machine i s  in  d i r e c t  c om p e t i t io n  w ith  a l i c e n s e e  In  the
6
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same b u i ld in g ,  the  n e t p roceeds from  th e  machine acc ru e  t o  t h e  l i c e n s e e  in  an 
amount n o t  t o  exceed the  l e a s e r  o f :

( 1 )  th e  a v e ra g e  n e t  incom e o f  a l l  l i c e n s e e s  w i t h i n  t h e  s t a t e ,
determ ined each f i s c a l  y e a r  on the  b a s i s  o f  t h e .p r i o r  y e a r ' s  o p e r a t i o n ;  o r

( 2 )  an amount equa l t o  th e  ave rage  n e t  income o f  a l l  b l i n d  vend ing  
f a c i l i t y  o p e ra to r s  in  th e  Un ited  S t a t e s ,  de te rm ined  on th e  b e o i s  o f  t h e  p r i o r  
y e a r ' s  o p e ra t io n .

( c )  T h is  s e c t io n  does n o t  ap p ly  t o  Income from  a  vend ing  mach ine which 
i s  p a r t  o f  a  vending f a c i l i t y  ope ra ted  by a  l i c e n s e e .

(d ) The d i v i s i o n  w i l l  r e t a i n  the  n e t  p roceeds f r o m  vend ing  mach ines n o t  
i n  d i r e c t  c o m p e t i t i o n  w i th  a l i c e n s e d  v e n d in g  f a c i l i t y  and n e t  p r o c e e d s  
e x c e e d in g  t h e  r e q u i r e m e n t s  o f  4 AAC 5 4 . 4 3 0 ( b ) .  The d i v i s i o n  w i l l  u s e  th e  
proceeds to  a id  l i c e n s e e s  f o r :

( 1 )  v a c a t io n  t im e , h e a l t h  in su ran ce  p lan s , r e t i r e m e n t ,  and pens ion

( 2 )  maintenance o f  equ ip  / it ;
( 3 )  purchase o f  new o r  rep lacem ent equipment;
( 4 )  management and c o n s u l t a t i v e  s e r v ic e s ;

( 5 )  a s su r in g  n f a i r  m in lmm re tu rn  to  b eg ln n lrw  l i c e n s e e s ;  and
( 6 )  d e f r a y i n g ,  in  p a r t  o r  t o t a l ,  th e  c o s t  o f  c o n s t r u c t i n g  new

.v end in g  f a r  H i  ten .
( e )  U so  o f  th e  n e t  p ro c e e d s  c om m it te d  by t h e  d i v i s i o n  t o  b e n e f i t s  

d esc r ibed  in  4 AAC 5 M 3 0 ( d ) ( 1 )  w i l l  be dete rm ined  by a  m a jo r i t y  o f  l i c e n s e e s  
on a b ie n n ia l  b a s i s .  ( F f f .  /  /  , Rag. )

4 AAC 54 .440 . 1NC0HE AND SET-ASIDE FUNDS. ( a )  t h e  m on th ly  income o f  a 
l i c e n s e e  i o  the n e t  p r o f i t  o f  the vendlrv? f a c i l i t y  f o r  the month.

( b )  The d i v i s i o n  w i l l  nugment t h e  income o f  a 1 lc e n s e e  up  t o  t h e  s t a t e  
minimise v n :e  when the l i c e n s e e ' s  Income i s  below the  s t a t e  mininuMi wage and :

( 0  the  l i c e n s e e  has been l i c e n s e d  s i x  months o r  l e s s ;  o r
( 2 )  th e  v e n d in g  f a c i l i t y  h a s  been  in  o p e r a t i o n  f o r  s i x  a o n t h n  o r

( c )  The d i v i s i o n  w i l l  e s t a b l i s h  a s o t - a s  Me f i r d  from the n e t  p r o f i t s  o f  
th e  v e n d in g  f a c i l i t i e s  t o  c a r r y  o u t  p ro g ram s  u nde r 4 3 0  ( d ) ( 1 )  when r e v e n u e s

7

p lan s ;

A u th o r i t y  AS 2 3 . 1 5 . 0 2 0  
AS 2 3 . 1 5 . 1 0 0

l e s s .
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\ x

from  ( a )  a re  i n s u f f i c i e n t  o n ly  a f t e r  m a jo r i t y  v o te  o f  l i c e n s e e s .
(d )  I f  t h e  d i v i s i o n  e s t a b l i s h e s  a  s e t - a r ’ de f u n d ,  i t  w i l l  s e t  f o r t h  i n  

w r i t in g  the  assessment f o r  each vending f a c i l i t y  and, i n  the  case  o f  vending 
f a c i l i t i e s  on  f e d e r a l  p r o p e r t y ,  w i l l  s u b m i t  t h e  s e t - a s i d e  p l a n  t o  t h e  
C om m is s io n e r  o f  R e h a b i l i t a t i o n  S e r v i c e s  f o r  h i s  r e v i e w  and a p p r o v a l  a s  
r e q u i r e d  u n d e r  34  CPR 3 9 5 -3 (a ) (1 0 ( I V ) .

( e )  S e t - a s id e  revenues from  vending f a c i l i t i e s  on  f e d e r a l  p r o p e r t y  w i l l  
be  a ccoun ted  f o r  s e p a r a t e l y  f r o m  th o s e  d e r i v e d  f r o m  v e n d in g  f a c i l i t i e s  on  
s t a t e  p r o p e r t y ,  and w i l l  be  expended in  a c c o rd a n c e  w i t h  4 AAC 5 4 . 4 3 0 ( e ) ( 1 )  -
( 5 )  to  a s s i s t  o n ly  l i c e n s e e s  on f e d e r a l  p ro p e r t y .  ( E f f .  /  /  , Reg . )

A u th o r i t y  AS 2 3 . 1 5 . 0 2 0 ( c )
AS 2 3 . 1 5 . 1 0 0 ( b ) ( 6 )

4 AAC 5 4 4 5 0 .  ACCESS TO PROSRAM AND FINANCIAL INFORMATION. The d i v i s i o n  
w i l l  p r o v i d e  l i c e n s e e  a c c e s s  t o  a l l  f i n a n c i a l  d a t a  r e s p e c t i n g  t h e  v e n d in g  
programs and w i l l  p repa re  an annual f i n a n c i a l  r e p o r t  on  the  vend ing  programs 
f o r  d la t r i b u t i o n  t o  l i c e n s e e s .  ( E f f .  /  /  , Reg. )

A u th o r i t y  AS 2 3 . 1 5 . 0 2 0 ( c )
AS 23.15.100(b)(6)

4 AAC 5 4 .4 6 0 .  RFVOCATION OP LICENSES, ( a )  A l i c e n s e  i s  i s s u e d  f o r  an 
i n d e f i n i t e  pe r iod  o f  t im e but may be suspended o r  revoked  a f t e r  a f f o r d i n g  th e  
l i c e n s e e  an o p p o r t u n i t y  f o r  a h e a r in g  u n d e r  4 AAC 54  f o r  t h e  f o l l o w i n g  
reasons :

( 1 )  I n  t h e  c a s e  o f  f a c i l i t i e s  on f e d e r a l  p r o p e r t y ,  t h e  l i c e n s e e  
expe r iences  an Improvement o f  v i s i o n  so  t h a t  th e  l i c e n s e e  i s  no l o n g e r  b l i n d ,  
o r ,  in  t h e  c a s e  o f  f a c i l i t i e s  o p e r a t e d  on s t a t e  p r o p e r t y ,  t h e  l i c e n s e e  
expe r iences  an improvement in  the d i s a b l in g  c o n d i t i o n  s o  th a t  th e  l i c e n s e e  i s  
no l o t g e r  b l in d  o r  s e v e r e ly  d is a b le d ;

( 2 )  a b sen c e s  o f  more than  f o u r  d a y s  w ' t h o u t  a p p r o v a l  f r o m  th e
d i v i s i o n :

( 3 )  e x ten ded  i l l n e s s  ( e x c e e d in g  t h r e e  m o n th s )  w i t h  a  docum en ted  
medica l d irv p io s ls  o f  p ro longed in cap ac ity  to  ope ra te  th e  vendiry? f a c i l i t y  in  a 
manner c o n s i s te n t  w ith  the  neods o f  the locatirn, o r  o t h e r  a v a i l a b l e  lo c a t i o n s  
In the v en d lr£  f a c i l i t y  program. Th is  p e r iod  m^y be  ex tended by t h e  d i r e c t o r  
I f  adequate coverqge o f  th e  f a c i l i t y  can be a r rang ed ;

( 4 )  a r e q u e s t  by th e  management o f  t h e  b u i l d i n g  In  w h ich  t h e  
vending f a c i l i t y  I s  lo c a te d  th a t  the o p e r a t o r  be moved f o r  f a i l u r e  t o  comply 
w ith  a p p l i c a b le  b u i ld in g  r u l e s ;

( 5 )  o p e ra t in g  the  f a c i l i t y  In  a nanner which p la c e s  th e  d i v i s i o n ’ s  
I n v e s tm e n t  I n  t h e  f a c i l i t y ,  a t  r i s k  i n c l u d i n g  d e s t r u c t i o n  o r  n e g l e c t  o f

A
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equ ipm en t, f a i l u r e  to  f o l lo w  f i r e  and s a fe ty  s ta n d a rd s , f a i l u r e  t o  pay 
w h o le s a le r s , ^ o , lu r e  to  keep adequate s to ck  on hand o r  c a r r y in g  on i l l e g a l  
p ractices ; JI

(6) f a i l u r e  to  pay a governm ent agency , s u p p l ie r ,  o r  c r e d i t o r  o f  
any taxes or other amounts o f money due; *

(7) re fu sa l to  cooperate w ith  the  d iv is io n  o r to  ab id e  by the terms 
o f the w r it te n  ope ra t ing  agreement;

(8) dem onstra ted  in com pe tency  in  th e  o p e r a t io n  o f  a v e n d in g  
l i c l l l t y ,  in c lu d in g  inadequate record k e e p in g , f a i l u r n  to  k eep  t h e  r e q u ir e d  
tours on a co n s is te n t b a s is , f a i lu r e  to  employ adequate s t a f f  d u r ir ^  absences, 
and f a i lu r e  to  accept D iv is io n  management overflight;

(9 )  su bm it t in g  un t im e ly , I n a c c u r a t e  o r  f a l s e  r e p o r t s  on expenditures and income to the division; or
(10) fa ilure to comply with the provisions o l this chapter o r w it h  applicable health codes.

(b) In i t s  d is c re t ion , the d iv is ion  » ay permit a l icen see  to  c o n t in u e  
operating the f a c i l i t y  for a probationary period in l i e u  o f  r e v o c a t io n  
proceedings. The in it ia l  probationary period n\v not exceed HO day a  D u r in g  
the probation, the licensee sha l l take co rrec t iv e  action . I f  the l ic en see  
takes co rrec tive  ac t ion  but is  experiencing d i f f i c u l t y  in  compliance, t h s  
division may extend the probation for an additional 90 dtv»- (Eff. /  /  ,
Reg. )

(1 ) The licensee sha ll be n o t if ied  o f the probationary period in 
writing by c e r t i f la l  mail with return receipt r*)ucst*d. Probation will begin 'on the date the le tte r  is received.

Authority A3 2 5 . 15.010(c)
A3 ?5.1h.100(b)(M

4 AAC 54.470. ADMINISTRATIVE REVIEW. An a d a in ia t r a t lwe review i s  t h e  
procedure thrcwah which a licensee or hla representative mgy seek rev iew  o f  an 
alverne d iv is ion  action  a ris ing from the adm in istration o f  th e  v e n d in g  
f a c i l i t y  prog i a .  The fo llow ing procedures a p p ly  in th e  c o n d u c t o f  an administrative review.

(1) At the time of licensing, the division w ill Inform the llcerwee 
in writing of his rltfit to seek adninlstratlve review o f adverse a c t i o n  and the procedures to be followed in obtaining one.

(? ) A licensee or h is  deslgree sunt request an adm in is tra t ive  
review within f i f te en  (15) working days of the a c t ion  with which h# 1s aggrieved.

( 5 )  A written reauest fo r an adn in ls tra t lv e  review s ta t in g  ths  issues to be resolved nust be t^ans . l t te d  to the d ir e c to r  o f  the d iv is io n
9
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(4) The division will asmlgl a member of Its  adninlstratlve s ta f f  
who has not In ary way participated in the agency action in question as review
officer . •'» •

(5 ) The d iv is ion  sh a l l conduct tVe review within f i f t e e n  (15) 
working days o f  the rece ip t by the d iv is ion  o f  the written request o f  the 
licensee. The division shall hold the review in the division o f f ic e  nearest
the licensee during regular agency hours at a time convenient to the licensee.

■

(6) The division shall provide transportation and reader or other 
cowunicatlon services to the vending fa c i l i ty  operator when necessary.

(7 ) A record o f the adm in istrative review w i l l  he m a i n t a i n e d  fo r
two years.

(8) Vh*n an Informal adm in istrative review d o e o  n o t  r e s o l v e  a  

dispute to  the su t is fa c t ion  cTf the l icen see , th# l icensee m a y  r e q u e s t  an  

evidentiary hearing. ( I f f .  /  /  , Reg. )
Authority AS 23 .15 .020 (c )

AS 23 .15 .100 (b )(6 )
4 AAC 54.400. EVIDENTIARY HEARING. The fo lio *  ing procedures a p p l y  In 

the conduct of an e/identlarr hearing:
(1 ) A licensee , or h is  designee, must request an ev iden tla  7 

hearir* within fifteen (15) working days of any administrative review decision 
he wishes to appeal:

(2) A written request for an evidentiary hearing statlryt the issues 
•to be appealed must be transmitted to the director o f the division personally
or by certified sa il with return receipt requested:

(3) A licensee may retain local counsel or other representation at
his *vn etp'Tse in ar. evidentiary hearing:

(4 ) The d iv is ion  w il l  schedule the hearing w ithin f i f t e e n  (15) 
workirvt day* o f its  re eipt of the written r«*qi» t unions the division and the 
licensee v.rre in v r l l lrg  to anchor time, "he division will hold the hearing 
in the d iv is ion  o f f ic e  nearest the vendor during regular agency houro a t a tlas convenient to tho licensee:

(5 ) The d iv is ion  w il l  no tify  th# licensee in w riting o f  the time 
and place fired for the hearing:

(6) The division will pr'wlde the licensee a copy o f  hla cane f i le  
at no charm*;

(7) ’he d iv is ion  w ill provide trannportatIon and reador or other 
c w t "  teat Ion services to the licensee I f  neretemryi

to
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(8) The h ea r ing  o f f ic e r  s h a l l he an im p a r t ia l o f f i c i a l  who haa no 
invo lvem ent w ith  the s ta te  agency a c t io n  a t  issue or w it h  the  a d m in is t r a t io n  
o f  the vend ing f a c i l i t y  program. The h ea r in g  o f f ic e r  tnny he s t a f f  member o f 
a no th e r  agency o r a s ta t e  agency h e a r in g  o f f ic e r .

(9) The lic e n s e e  and the d iv is io n  !.iy present o r a l o r documentary 
e v id e n c e , s u bm it r e b u t t a l e v id e n c e , and conduct e x a m in a t io n  and c ro s s  
exam ination o f w itnesses. The testimony s h a l l be under o a th .

(10) A l l  papers and documents to  be Introduced in to  e v id e n ce  a t the 
h e a r in g  must be f i l e d  w it h  th e  h e a r in g  o f f i c e r  and p ro v id e d  to  t h e  o th e r  
pa rty .

(11) The h e a r in g  a h a l l  be e le c t r o n ic a l l y  re c o rd e d . A t r a n s c r ip t  
may be m a d e  o f  th e  o r a l  e v id e n c e  at th e  d is c r e t io n  o f  th e  d i v i s i o n .  The 
d iv is io n  w i l l  pay a l l  transcript casta and will prov ide th e  l ic e n s e e  w it h  one 
copy o f  the transcript.

(12) T h e  t r a n s c r i p t  o f  t e s t i m o n y ,  exhi b i t s ,  and a l l  pape rs  and  
documents filed in the hearing shall constitute the exclusive record for tha 
decision.

(15) The decision of the hearing officer shall set forth flnditys 

o f  fact and c o n c l u s i o n s  w i t h  r e s p e c t  to e a c h  o f  the issues. T h e  d e c i s i o n  

ahall be male wlthl** fifteen (15) working dgys of the hearing. T h e  decision 

sha l l  b e  n a i l e d  p r o m p t l y  to the v e n d i n g  f a c i l i t y  o p e r a t o r  a n d  t h e  d i v i s i o n  

p e r s o n a l l y  or by c e r t i f i e d  m a l l  w i t h  r e t u r n  r e c e i p t  r e q u e s t e d .  T h e  v e n d o r  

shall be notified of hlo appeal rl^ita In the same certified letter.

(14) A 11 cerwee in the federal vending program 'no is dissatisfied 

w i t h  the d e c i s i o n  re n d e r e d  aft e r  an e v i d e n t i a r y  h e a r i n g  may r e q u e s t  a n  

•Arbitration Panel b e  convened by filing a complaint with the S ecretary fo the 

D e p a r t m e n t  of E d u c a t i o n  u n d e r  M  C P R  29! -1 M e )  w i t h i n  f i f t e e n  (15) w o r k i n g  
days of hit receipt of the decision. A llceruiee In the s t a t e  vending program 
m a y  e x e r c i s e  h i s  right to appeal u n d e r  the A l a s k a  R u l e s  o f  A p p e l l a t e  

Procedure. (Rff. / / , Rng. )

Authority A3 23. I5.0*>(c)
KB ? } . 1 5 . 1 0 0 ( b ) ( 6 )

4 AAC 54.490 should be anrnded by addlrvr the foil owl rv? paragraphs:
( ) "blind" aeans a person who, after examination by a physician skilled 

in the d i s e a s e s  o f  the e y e  or o p t o n e t r l s t ,  h a a  b e e n  d e t e r m i n e d  to h a v e  n o t  
m o r e  th a n  2 0 / 2 0 0  c e n t r  1 visual a c u i t y  in the b e t t e r  e y e  w i t h  c o r r e c t i n g  

lenoee, or en e q u a l l y  d i s a b l i n g  lo s e  o f  a visual f . e l d  as e v i d e n c e d  by 
llaltatlon of the field of vision in the better eye to m v h  a d e gree that its 
widest diameter subtends an **vtle of no greater than 2 0  decrees:

( ) " s e t - aside fund* aeons tbt >e fuais paid hr licensees to the division 

frcn the net proceeds of the cp* rail on of each venllng facility.

11



( )  " s e v e r e l y  h and ic app ed "  means a  p e r s o n  who m ee ts  t h e  c r i t e r i a  o f  
s e ve re  d i s a b i l i t y  pub lished  in  , ( 1 9  e d . ) ;

I
( ) " v e n d in g  p ro g ram "  means t h e  s t a t e  b u s in e s s  e n t e r p r i s e  p ro g ram  and 

th e  f e d e r a l  v e n d in g  f a c i l i t y  p rog ram  f o r  t . , e  b l i n d  e s t a b l i s h e d  by  t h e  
Randolph-Sheppard ACT ( P . L .  8 3 -5 6 5  as amended-,, ( E f f .  /  /  , Reg . )

A u th o r i t y

RH51STER EDUCATION 4 AAC 5 4 .4 9 0
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f  Section A: VENDING AND LEGISLATIVE ACTION
» \

Page 2

How A Vending Business Operates
• A Vending Operator Is a retailer who owns and 
I laces m achines to sell p ro d u ru  or services, 
sometimes In combination with other retailing 
methods.

• A itomatlc vending is a small local business. Of 
the t’.OC. or so "vending operators." almost half 
em phy three or fewer pernors, only 10% have 
20 or more employees

• Through hard work and Innovation* the vending 
in d u str  has increased Its total sales volume from
1 10 mil ton in 1940 to SS 5 billion In 1969 
However profit margins have remained low. 
averaging lest than ON before Income taxes

Thr History of Vending
Vending tn the United States started in 1888 when 
the first gum venders were placed nn location on 
elevated trair. platforms in New York

Vending a* we know It today did not begin 
however until the late 1920 % with the  first 
widespread use »f cigarette machines

It it during World War II that automatic retailing 
first became a well known tvpe of business The 
use nl vending mar nines in <!«frn*e plants to serve 
relreshm ents lor pndu< turn workers led lo post 
war inventions and d •sel<«pment» for havt-rage 
and land serv ice as vs ■ knovs it today

T h e  d e m a n d  (of «a m s f l ' t t i ' r  a n d  (o r  e s t r a  s a le s  o l 
g o od *  a n d  s e rv ic e s  a ro u o d  t t e  c k *  k • • s t a t . i s h e d  
v en d in g  a s  a n  im p o r ta n t  J a r t o r  in th e  e c o n om y  m 
tb e  IW lU i  S im  » th a t tlOvs th e p u b lM  h a s  
f i p i v s i M l  an  iim te a s in g  d e s i r e  fo r  c o f .v e n n -n l 
M w tp rn ta te  a n d  s e ru le ry  “  r v t r e  in  th  u s a : Is  o f 
l e t i c t M  %t twatls o lt«  r s  a ie l pub lic  
e n ' r r t a ln m r n t  s ite s  V en d in g  has  s a lt  d ie d  'h is

demand with ever improving equipment and 
trained service pt.'sonnel.

The cor. • .stone of thi* business is Ihe vending 
specialist. o r "operator ‘

The Vending Operator
H • buys vending machine • from the man* U cturer, 
sc «ks "locations" to  place hts equipment rnd  
Is responsible for stocking, sc vicing and 
maintaining the m achines He stocks the machines 
with products purchased from literal), thousands 
ol "product suppliers "

Many ol these productv are name-brands which 
are also retailed In other channels of marketing.

To sell through machlnev the o p e ra to r  
establishes a headquarters providing product 
storage servicing, repair and bookkeeping 
facilities, commissaries for food production and 
garaging space for hks service trucks

He runv this business on the basis of "routes * 
W here volume requirem ents demand a single 
location may constitute a m ute Essentially he Is a 
retailer and loud serv ice specialist who employs 
machines as pari of his over all offer of s e n tre

His main function Is merchandising and selling, 
lor (i ontrarv to general lielief i vending I* 
sniffling but automalli

key fac tors in his success are proper selection of 
equipment and p t id w fs  to satisfy custom er 
ptefereni es frequen t and proper se n  icing of 
th e  machines t% mo*t important

To this ciM1 he < npk>i * mm r m .  n and repain ren  
\ bu must l e  nn th«" |nh around live  ck s k tnr

continued cm bark
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How A Vending 
Business Operates

Icontinued)

machine breakdowns monn customer 
dissatisfaction loss of sales and further reduction 
of an already close profit margin

Serv ice is his main stock-in-trade and well 
trained "routemen" are the difference between 
profit and loss.

To place his machines In restaurants.
'.ran-.portution terminals, factories, offices, 
schools, hospitals or any other locations, the 
operator usually en ters into a contractor*! 
agreement ivlth Ihe location owner

For the privilege of placing his machines and 
famishing the vending and manual food service 
the operator usually pays a porc*ntage of his 
gross sale* in commissions to ihe location
owner

At present there  art some IvOOII vending and 
ron trart ft**! s e rv u • firms m th -  United Stales 
nearlv all of {hem lot .illy owned and operated

\ n  vending business ran  operal- brycnd a radius 
of atamt 10 notes from its local headquarters 
lust like II e dry cleaner or TV' n  pair shop

Therefore e \e n  with Ihe recent deve <*prsenl ol 
about IS n e le iie l and regional w n iiin i « ..jejMino *

every vending business is a locally operated firm 
and all but a few are locally owned.

According to national statistics, almost half of all 
vending operators have three or fewer employees. 
Only 16 per cent employ 20 or more persons.
A ll told, an estimated SO.OOO employees derive 
thulr entire income working for vending companies

Vending is a highly competitive business 
Usually there are several local .’ending 
companies competing (or any available "locations" 
In tho community. W hether they be outdoor 
locations for a soft-drink machine or comploto 
refreshment or food service Installations tn a 
factory, "new" locations seldom are obtained 
without strong competition among local companies

The Increasing volume of vending -  Irom $000
million in IW filoSS 5 billion in lB n u -u  
primarily due to Ihe innovations in equipment and 
merchandising which progressive vending 
operators have applied with Ingenuity and 
spec Inbred know -how

Vending Pmlll Margins
Il should ta- noted that the m rreaslng volume ol 
sales has had no similar ellect on prolit margins 
The original cost ol vastly more complicated 
machine* and the ever increasing expenses ol 
servicing and rusts ol product have depres. I net 
profits to an alarminglv low margin The 
national av erage net prelit lief ore income tases i 
has continued at less than •% of sales in IW I in 
spite of higher volume



A l a s k a  S t a t e  ^ l e g i s l a t u r e

House o f  Representa t ives
Committee on ( Pouch v

H e i ltd , £<2ucafion & Sot a 1 Services Juneau, a u . L  998ii— » t *I

M E M O R A N D U M

TO : HOUSE H . E . S . S .  COMMITTEE
FROM: B a r b a r a  W i l k i n s ,  C .A .
DATE: A / 2 0 / 8 2
RE : H C SC SSSSB 77 8 (H ESS )

T h i s  b i l l  i n t r o d u c e s  new la n g u a g e  i n t o  t h e  A l a s k a  S t a t u t e s  
r e g a r d i n g  V o c a t i o n a l  R e h a b i l i t a t i o n  w h ic h  d u p l i c a t e s  t h e  
f e d e r a l  p r o g r a m  f o r  b l i n d  v e n d o r s ,  b u t  g o e s  e v e n  f a r t h e r  
t o  e s t a b l i s h  e q u i v a l e n t  r i g h t s  f o r  t h e  s e v e r e l y  h a n d i c a p p e d  
i n  t h e  e v e n t  t h e y  p a r t i c i p a t e  i n  t h e  v e n d i n g  f a c i l i t y  
p r o g r a m .  The  C o m m i t t e e  o f  B l i n d  V e n d o r s  i s  m a n d a te d  u n d e r  
2 0  USC 1 0 7 b - 1 < 2 )  a n d  3A CFR 3 9 5 . IA ,  b u t  i s  l e f t  o u t  o f  
t h e  D i v i s i o n ' s  p r o p o s e d  r e g u l a t i o n s .

Official Business
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* *  P a g e  3 ,  l i n e  2 1 :  D e l e t e  " u n i f o r m "  and  r e p l a c e  w i t h
t h e  p h r a s e ,  " i n  a s u b s t a n t i a l l y  e q u iv a ^ / e n t  m a n n e r "
P a g e  1 ,  l i n e  2 1 :  D e l e t e  " v e n d i n g "  -

(
* *  P a g e  2 ,  l i n e  2 8 :  D e l e t e  r e s t  o f  l i n e  b e g i n n i n g  w i t h

" t h e  R a n d o lp h - S h e p p a r d .  . . . "  a n d  i n s e r t  " t h i s  
A c t . "

P l e a s e  h a v e  r e a d y  f o r  f i n a l .  T h a n k  y o u .



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

I . REQUEST- 
Bill/Resolution Number: SB-778 
Title: “An Art relating to the 
Requested by: Senator

. / / O
ig to the operation of vending facilities on . 
6rao BrajTey 7". Date: 3-kb-flk

II. FISCAL DETAIL
Agency Affected: Education
Program Category Affectec7 Adult and Postsecondry Education 
BRU, Program, or Subpro<raro(s) Affected: Vocational ftenabi1itatlon 
(Note: If more than one budget component is Affected, separate line-1tem 

amounts and funding for each comporjejt in the analysis section.)

EXPENDITURES (Thousands of Dollars)
• FY 82 i FY 83 1

•

$
1

FY 84 a
•

i

FY  85 •
•

1

FY 86 •
•
•

FY 87

ioo p e r s o n a l  s e r v i c e s  : - 1
• -

•
•

a
•

1
• -

1
• -

200 TRAVEL \ m I
• •

1
♦ - • • • •

300 CONTRACTUAL 1 -
•
• -

1
• - • m • - • m

A00 COMMODITIES ! -
1
• -

•
•

SB • - • m • •

500 EQUIPMENT ! -
f
• -

a
• - • • • m • •

600 LAND & STRUCTURES 1 -
•
•

a
• - •

• •
mm

• m

700 GRANTS,CLAIMS,ETC ! ■-
I
• -

a
• -

a
• “ • m • m

800 MISCELLANEOUS I ”
•
• •

•
• • •

a

m •

a

m •

1
m

t o t a l : 0 •
• 0 I

• 0 •
•

l

0 a
•

a
0 1

•

•

0

FUNDING (Thousands of Dollars)
• e •

g e n e r a l  f u n d  : 0 a
• 0 a

• 0 1
• 0 •

• 0 1
• 0

f e d e r a l  f u n d s  : -
a
• -

•
• -

a
• - • - • •

OTHER (Snecify Source)!
•
• -

•
•

e
• -

a
•

a
•

a

•

a
•

a
•

e

•

•

•
•

•

*

•
•
•

•

POSITIONS
a • •

/

FULL TIME ! N/A 1
• •

•
•

m a
•

m •
• m •

•

PART TIME I
a
•

a
• • •

m • • •

TEMPORARY I •
•
•

a
•

m •

•

m •

a

m ••

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III) 
This bill has no fiscal impact on this agency.

IV. 0AT£: 3-25-S?

0^'gir-ai; legislative Finance 
c:: Swcge: i"»c I'arâ eaa-1

R r »-« S::nio^ ( 'Ml
i . - v O l  l * M t ,  I J / H . i

PRJPtftED Be: Steve Hole *  
AGE*Cr Department of  Tdwcat ion 
P * * £ :  * t P 7 W 0

id # -
J  a f  l a r  1

l e g i s l a t o r  Nered )
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