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TO: Rep. MiVe * 'irne, Chair 
House Health. Ed nHouse Health, Ed & S j c Io I Services Committee

FROM: Rep. Don Clocksii

SUBJECT: HB 701— Relating to the award of damages by the Human Rights

DATE: March 16, 1982

I .  Introduction

House Bill 701, which 1 Introduced, has been referred to your 
committee. The bill is intended to provide meaningful relief for all 
victims of unlawful discrimination who file a complaint with the Human 

Rights CotmrisHlon (HRC). HB 701 authorizes the Human Rights Omission 
to award actual and compensatory daauiges In all cases of unlawful 
dlscrlmin itlon.

II. Bat Kground/Need for Bill

The bill corrects the in**qultable outcome of McDaniel v. Cory.
631 P2d 82 (1981), decided by the Alaska Supreme Court. A copy of the
opinion is attached, in «at case, the HRC found that an Anchorage
nightclub had engaged in . lawful dlscrtnlnation in public acroaaodatinns 
by verbally and physically abusing a Black patron and by using racially 
disciimi-.uitory admission prices. The conduct was particularly outrageous 
in this case, and 1 rc'omsM'nd your reading about lt in footnotes 3 and } 
to thu court opinion.

In addition to enjoining the club from future racial discrimination,
the HKC awarded “compensatery and punitive" damages of $600 to the
victim. T *  Alaska Supreme Court, although agreeing that unlawful 
discrimination had taken place, ruled that the HRC could not award such 
d a m a g e s  because lt did not leave express statutory authority to do so.

III. Current law

me statutes in JlTent on swarding damages in casea ot dtacrtminaiton 
involving public accommodations, financing practices nd state practices. 
The 3ftatutes arc xTatT silent on whether the HRC can award damages to a 
person who has suffered humiliation and embarrassment as a result of 
discriminatory practices, but w!k> cannot show a direct, calculable loss.

Commission



IV. Support

HB 701 w ill assist the HRC in effective ly  deterring discriminatory 
practices as well as provide fa ir  compensation for victims of discrimination. 
The changes proposed by the b i l l  were unanimously endorsed by the Human 
Rights Commission on January 9, 1982.

I encourage your support and favorable action on this b i l l .
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I ton I . M ellAN IE I, Unry Lrwla. North- 
»rn IJghte Cocktail laningv, In f, d/b/a 
Northern Mehta (Haro, Appel- 
lanta/Croaa-Apprtleee, 

v,
Karon W. COKT. Marian Berry. Daeeed 
S rKo.ru , M ir Karl Roger*, Nlcl Thoma*. 
LaVen WiUlama, and (he Alaaka Suie 
Conuniaaton far Homan Mehta. Slate of 
Alaaka. Apprlleea/Creaa-AppelUata.

Non. II1X  47*4.
Supreme Court of Alaaka 

July 10. 19(1.

Manaeement o f each ta il tounfa appeal­
ed from Cnmmlaaion far Human Righto de- 
daion requiring that arrtaia reman be paid 
rompmaalory and punitive damagw ami 
that earner and lownco refrain from rarialljr 
ewtfvalod diaeri minatory traatmmt ef pa­
tron* and dimiaale Uaair admmion patiejr 
•k ith  discriminated among cuatomen an 
baasa of rae* and a rt. Tha Superior Court, 
Third judicial Detract, Anchorage. Peter j.  
Kalamaruhe and Virtee D. Carlaon. JJ. ro- 
earned aeanl ad 1400, upheld the real o f tba 
Caauniniaa'i dmhiee and awtrdad Com- 
m m -n nou and attermy free. and man 
apprda mere taken. The Supreme Court. 
Burha. J.baM  that: < 1) Comrurwlwu 4*4 net 
beta pvmrr to award n . |  am itary and pu­
nitive damage* (I) Cemmienan era* net 
peictaJed fmm balding hearing la the fare 
an theory that the duyuta had been arttlad 
by mm* kalka* in Lghl e f fact that ae 
actlWment had hem arhwsrad. ( j) Cemmie- 
m ak flmbng that taengeh treatment ef 
neetoia fwrma had ham racially emtrvalad 
wan aufyartad by aabalantu l e r ide ace; (4) 
(bw akm ek refeaal ta tuaed aUamry 
fmn ta teengah m.aegemeal waa net atom 
af d .m lin . and (9) awarding r  inm lmimi 
its e c u  and attorney fma ta the ( gpir iif  
Court egpwul wan ahum af dwrmCan

A10 — 4 ta part, rweersaJ ta pnrt and

I. C ivil Rights a>«2. 85
lower of Commimion for Human 

Kighta waa limited tn thuae rcmodial ail.ona 
apecifiralty provides) 'iy aUtute; Commia. 
a ion did nut have power ta award ctrnipcn- 
aatory and punltiva damages In caw Involv­
ing diaeriminalian In a plan of public ac­
commodation AS I&80.010 at toq
1  a r i l  RighU wots

Commimion for Human Righto waa not 
precluded from hokiing hearing in caM In­
volving diaeriminalian in tockU il lounge on 
theory that the diaputa w u art lied by eon- 
eilietiea. in light of fa rt that no aettlemanl 
had been achieved under eireumatanen un­
der which no other party aigned prapoaad 
aeltlcment agreement after management ef 
lounge In effo rt prapoaad a counteroffer by 
changing tevma af vuch agreement by tub- 
all ta ting a S 3  award far a prapoaad award 
a f 92JM0 ta certain party. AS l&JO.UO,
uJSkim.
i  a*ti Kigt.u o - o

Only lim itation on Comasiaaion far llu - 
enaa Rights. in regard ta ite fiadingt. ie that 
they be •uppnrud by aubatantiai evident*
4. C ivil Mghla a— ( t

Corrmimma far Human Right* find­
ing. which waa contrary ta W rin g  eiamin- 
r r 'i datarmiaatian and which waa to affect 
(hat cocktail lounge'i trealmcnl af certain 
prrmu bad U rn nsrially motivated waa 
eappavtod by eahetaatml aeldanan. AS 1S.- 
■030(1)
5. CMI Klgbto o -O

Cosamiaame far Human Righto* rvfuaai 
to award attorney fren to each ta li teunge’i  
managerwnt, which waa lamng party at 
admiamtrntiee hanring atagw ia dnerimiae- 
Ikaa caw. waa not ahum af dcaarvtian. par- 
lira  tarty la l^ h l a f fact that, contrary la 
managrwwwt'a na lclU ta  that lha man had 
twee aaltlad by aaardiatiaa prior to lha 
hearing, no art lie meat had keen swathed.
AS UKOIKkr)
1  Adminiat raMca Low and IW adara

MrDANII'L r. CORY Alaaka 83
UvuAlnl. IlirMsJ

ef an administrative agvney, la governed by 
proviaiuna uf lha appollate ru le , rather 
than the civil rules.
7. Civil High la «>M

Awarding coala and attorney feea to 
Commimion for Human Right* in auperior 
court appeal from decision of Commission In 
a discrimination n u t waa abuse of discre­
tion, in light ef fact that management pre­
vailed on tha central issue of whether Com­
mission had power to award damage* 
Rule* of Appellate Procedure, Rule 29(d).
t . C ivil Rights «»U

Stete waa a party and a proper party to 
appeal from Commimion for Human Rights' 
decision in discrimination case, though stete 
w u no specifically named u  a party. AS 
44(0010.
9. Sutra • “ *!*

Whore one of tha named turtles ta suit 
ia a state agency, state la also a party to the 
action and may be awarded attorney fern if 
such an award is otherwise proper. Rules 
ef Appellate Procedure, Rule 3 (d ): AS 44.- 
MUOIO.

• gap

Lawrence W. Erwin. Anchccage, for ap- 
pullanto/imae appellor*
Ivaa U vaw , Aset. Atty. Gen, Anchor­

age, A*rum 54 Cram. Atty. Gen, Juneau, 
fa r apprUma/cruae-appriltnte
i- During U s tow  soar porwg of Due IMlgeuen. 

lha Northern Ugtoa P o o  dated.

* . lo rry  low s* s u s a p t d  Northara Ls*tas 
C o r .u a  t-m go . la * , waa lasrr a im  awao a 
rasgwoOsaa m sSo aonunsairsum rrarm Sog* 
Aa af W tsm aor 13. -tn. Larry U w u  w»s no 
Uogar a *  irsU *i Uw Ntntot-i tgtos En*m 
TV# eve ova Son om Partem wrwsatv ha has 
mywaod tae Ns.-.aom U*Ma CwVsS Laws*# 
he. o s n u iiM  m ska M w tn ir s  swa yvar*

flrfora RABINOWITZ. C. J.. and CON­
NOR, IIURKK and MATTHEWS, JJ.

OPINION 
BURKE, Justice
This appeal Involves questions o f adr nl*- 

t rs'.ive nr medics and procedure under AS 
1810, the statutory enactment which creat­
ed and defines the authority o f the Stete 
Commiseion for Human Right*
On November 10. 1078. UVon Williams 

filed a complaint with the Alaska State 
Commiaaion for Human Rights (hereinafter 
referred to aa Commiaaion) charging the 
Northern Lights Cocktail Lounge, lo t, 
d/b/a Northern Light* Disco, and ite owner, 
Don McDaniel.1 (hereinafter collectively re­
ferred to, along with Lany Lev .a, aa Disco 
Management)1 with racial discrimination in 
a place of public areommodaliun.* Pursu­
ant to the administrative procedures act 
forth I* AS ILS0.I10,* her complaint waa 
investigated by Karen Cory and Davewd 
Schwaru, Commiaaion investigator* They 
went to the Northern Ughte Disco on tho 
evening of November 12, 1978 and ware 
*l*o subjected U acta of raea and aei dia- 
rrimlnation at the establishment. The disco 
apparently charged different adulation fre t 
depending upon the race and tea of the 
individual seeking entry.* Cory and

man rev-Hus* M MeOaawl tow* im a u i tor 
ataewkin* Mr Lewmvee.

*  A t la t a  11* wales

tomm iea'ma arte i— n rsu rn  
The tsarvum  to w lw  a r a -smtoe e f Ut* 

evmmitasm's ttelT 4r* |n*t*g by lHe vttrw- 
uve Arses ar s .a ii mfamaOy in r u g r ir  Us 
■ mien sat aw  as a rum c«—atom. ** •* •* )*  
ant mpaw ianv 0  Uw m -m i**w r e*r«*. 
a s n  u u  sto *a»s*4Msi art |IW < 1  rS by
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Schwarts thereafter filia l a separate ruin- 
plaint along with two other individuals, Ma­
rian lk-rry ami Michael lUgvr*, who were 
p rw n l at the dims that owning and alto 
•ubjvcl to the discriminatory admnalon 
l>ner structure. The laVon Williams sum- 
plaint waa la lrr consolidated w ith lha com­
plaints of Cory, Srhwartl, Berry and Rog­
ers

Pursuant to AS UU0.11O, lha normal pro­
cedure for editing these complaints of dis­
crimination informally through confers-re. 
conciliation and persuasion was attempted. 
On Dncrmber 2, 1978, a pre-doe ia ion scttlo- 
tnc agreement w u proposed which essen­
tia y evidenced an agreement bet sewn the 
parties that the Diace Management would 
eliminate the complained-of discriminatory 
admission price arhemt. The pre-derision 
settlement alto contained trv rra l clauses 
providing monetary compensation “ in con­
sideration n f (his or her) termination of 
thcue proceeding** for several o f the aim- 
piainants in the act ism. The D im  Manage­
ment agreed to pay compensation ,n the

amount of 1300 to Marian llc rry and Mi­
chael lingers However, the clause award­
ing l.a Von Williams (2,000 00 mol with am- 
trlsriM v up|vnitinn from Uw D itra Man­
agement. Consequently. before Don 
McDaniel oignal hit name on tho settlement 
agreement, the 82.U00.00 figure was 
scratched out and w u replaced with (23 00. 
and a new clause ad-led to -he terms of the 
agreement ao that It read: "125 in consider­
ation of her termination o f these procenl- 
Inp and her agreement to a civil compete 
mist o f case •  78-7178.’ 1 As a result, tha 
pre-dec is ion settlement w u never signed by 
all parti*

Because the settlement procedure failed 
to produce a settlement which all pa rti* 
could agree to, the Commieeion proceeded 
with formal hearing procedures. On No­
vember 24. 1978, the chairpceeon of the 
Commiaeioe appointed three hearing com­
missioners who In turn appointed a hearing 
examiner on December 14, 1978.' On De­
cember 17, 1978s the hearing esaminer heM 
a hearing pursuant to AS 1AKM2D •

MellANIEI. e. CORY Alaska 83Cur vu Alaska. U l r u nPrior to the hearing, the fl'mru Manage' 
mi-nt mu veil to Hismia Ike tum|i<aint on the 
ground that tho Commission ha<l no ju ris­
diction to hold a hearing since nmrilialino 
bail been effect*! Their motion stated: 
On Deecmtwr 2, 1978, res|wndrnl Dun I* 
McDaniel on behalf o f a ll respondents 
executed a Pre-Di rixion Settlement 
agreement . . .  prepared by the Alaska 
Rule Commimion for Human Rights 
agreeing to 'elim inate tho diocrimina- 
Uons complained o f  (A ik  18-80.110) and 
reopendente hare agreed to ’ eliminate 
Do alleged unlawful discriminatory prac­
tices by conference, conciliation, sad per­
suasion.* (8 A-A.C. J0JM0), with tha only 
amendment by the reepondente being 
that Uwy would net pay LaVon Williams 
the turn o f Two Thousand Dollars 
(92J100.00) in consideration of her term i­
nating the proceeding*.

The hearing esaminer denied the motion
and the hearing took place u  scheduled 
On January 17,1977, the hearing examin­

er issued his proposed memorandum of deci­

sion o ith  |ini|>mv| finding* o f farts ami 
cundusiuna uf law* lie  ronrludcd that the 
admiasmn pel if lie  n f the discm constituted 
■lurrimination liasnl un act and rare In 
eioiatbm o f AS 18.80230(1)“  but that nei­
ther Dun McDaniel nor l-arry towis, u  
Individual reapemlenta, viola toil AS 1890.- 
230(|). He also found no violation of that 
statute o ith  r«e|wet to the treatment of LsVon Williams.
On Auguat It . 1977, the Commiaeion's 

Executive Director Niel Thomu filed his 
objoctiona to tha hearing aiamirwr'e pro­
posed finding* ». fact and conclusions o f 
Uw pursuant to 8 AAC 90098<a)u In to- 
cordsn-r with 8 AAC 34.098(b).11 the three 
hearing o mmissioncrs rrvicwad the written 
reoord and the hearing oxaminer'o proposed 
conclusions. On February 3 ,  1979, the 
commits-oner* iaaood Ihoir final finding* o f 
facta and o  -elusions af Uw. They agreed 
with the .tearing aaaminer’a conclusion that 
lha admwaoo policke of the disco viola tad 
AS IMOZUfU, but did not follow tho hear­
ing cxaminer's recommended finding with
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n-qwwt to LsVon Williams' complaint. 
They concluded lha l Her treatment at the 
disco «H  racially motivatod and lhal Don 
McDaniel did in fad viotalo AS 1880.ZKXl). 
The eommioeioncra issued (heir final or.ter 
In late summer, 197* requiring Den McDan­
iel and Northern Lights Disco to pay LaVon 
Williams 9600.00 aa compensatory and puni­
tive d omagra in addition to refraining from 
ranally motivated discriminatory treatment 
of [mIrene and eliminntjng their admitaion 
policy erhirh discriminated among ru«tom- 
era on the boala o f race and set.
This decision waa appealed to the luprrior 

court by tho Disco Management pursuant to 
AS 18 80 lib  ’ la  his decision dated April 
19, 1979, Jud,,- '■ to r Kalamaridca reverted 
tha Com mi mine‘a award of 2600,00 to Le- 
V»n William* finding no authority under 
Alaaka law which gave the Commiaaion tho 
ability to award damages to complainants 
in public accommodalioa diacrimination 
ream lie  epheld tho rest o f the Comma- 
•ion’s decision, finding no error ta their 
I wending*. On May U . 1979, after the
IA  AS l i e i u o l  y eetais tar Je*rtal rrm rw

•C ameooeinoee Sh m m .

untimely death of Judge Kalamo/idee. 
Judge Victor D. Cartoon eignod Ilia order 
and judgment reverting the Comr-.iaaion't 
1600.00 damage award to LaVon Williami, 
diamioaing the complaints against Larry 
Lewis, and awarding the Commimion 
lljOOQ.00 in coats and attornay'a fens. This 
derision ia tha aubjecl o f tha appeal and 
eraaa-appeal now before this court.11

(I) The central ioaue In this cue ia 
whether the Commiaaion has the power to 
award compensatory and punllivs damages 
to complainants in eases o f discrimination in 
placet o f public accommodation. The tupa­
rlor court held that the authority to do ao 
did not n u t and the Commiaaion appea'a 
the decision.1*

When AS 11A0 waa originally enacted, no 
previsions were made giving the Coramie- 
tion the power to award damages, either 
compensatory or punitive, at the conclusion 
ef aa administrative bearing except fo r aa 
award o f hack pay in employment discrimi­
nation eaaaa. AS 1880190 “ originally au-

(•) At tee M - f ln i, it tea t u rn*. ■( in# 
tiawmttaaa Anda IhaS a person aaainU

McDa n ie l  e. c o iiy  a i^ ,  »
CWu.AtaUaUirj<u

Ihonimt the Commiaaion to Unuo orders to 
enjoin prohibited discriminatory conduct, 
but it neither specifically provided for nor 
lirohibitod the awarding o f damagve with 
the cxcD|ilion of back pay. In 1*71; the 
legislature amended AS 18(0.130 to provide 
monetary compensation for complainants in 
two particular situations. In case* of em­
ployment discrimination, the Commimion 
waa given the authority to "order any ap­
propriate .relief* AS I8J0.U0(aXI) In 
hmaing diacrimination cases, the Commia­
aion waa empowered to "award actual dam­
ages* which Included, but waa not limited 
to, *etpenaca incurred by tho complainant 
fo r obtaining alternative housing or apace; 
fo r storage ef goods nd effects; for mov­
ing and for other coat vrtually Incurred aa 
a result e f such unlawful ,-uctWw or viola 
liath* AS I> »  190(a)(9). '.'Sara eras and 
u no specific prevision *n ■'» awarding af 
moostary oompsnaatie i to cumpiaiaanU in 
puhiia aeeoi- etadalioa dlacriminalioa rasas. 
I t  ia lharefare tha position of the Disco 
Managemanl that this omunion iadicatea a 
legislative intent to lim it the remodiea 
available is public accommodation discrimi­
nation som plaints to aaly those la aquity. L 
a , order* enjoining the discriminatory con­
duct. Sm AS 18(0.190(a).

Tho Commimion. aa tha other bond, ar­
gues that the mere nmtaaiaa af a damage 
provides dona not indirmta a Irgiaiativa la­
test u  completely bar that remedy, la  
support e f thia argument they rely aa a 
peter festal an ef this aeurt whore ww held 
that e aeon la authorised Is a wart ante pee 
aatery and punitive damagve far employ- 
aunt dwtriminat ion even though the slat- 
■la. AS liaO SQ ts irIt did sat sporirm lly 
aa previda f.aamlo Parl reair f t t itelae, 
fan r  VAae/cr 149 FJd 1941. t949 .Alaska

In view of the ateong eUtemrnl of pur- 
prwe m enacting AS 1880, and Ite avowed 
determination to protect the civil rights 
of all Alaaka rilliena, ere believe the leg­
islature intended to put aa many *toeth* 
Into this law aa possible. We fa il to ace 
how, consistent with that purpose and 
Intent, the legislature could have contem­
plated a statutory scheme that would not 
have included the right to recover daro-
«n»-

14 at 1949 (footnote emitted). The Com­
miaaion therefore argues that on the bnaio 
o f our language in Loomis, la order *to put 
aa many 'tooth' Into thia Uw aa possible* 
the legtelalore coo Id sot have intended to 
deny the remedy of compensatory and puni­
tive damages to eompUinants ia puhiia ac- 
eummodatioa discrimination ran* Laomia, 
however, is significantly different from lha 
earn at bar. The discrimination complaint 
la Lsomw eras brought aa a civil action, and 
la reaching sur deciwoa we relied hm rily 
ea the bread language ef AS 22.1903X0 
which vm juner* the superior court to order 
*any ether relief, including the payment e f 
money." la  contrast, the damages ip this 
case were awarded by an administrative 
agency having ae apaeifW statutory authori­
ty u  da su. We. therefore, refuse to rely 
ea tonma and oBI leek snip to Urn lan­
guage nf tha statute to interpret the pewere 
a f tha Cummlmlaa

Same slates which have *hemaa rights* 
previsions ia their statutes s p r r iV a ’ly  au- 
thartar IM  admin'wtretiva body shaded 
with anfteeiag aad Uapta meeting the slat- 
ete the power Is ewerd damages Fee ea- 
tmpls. in New York, lha statute nOvw* 
awards far " lempraaal my damages* This
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mental pain *"<! &w N.Y.
Ktre.Uwr % a»7|4K« K4'*> (McKinney 1972 
and 8uin>.197i l#7S). Chance v. frank '» 
Itcauty Sahn. 35 A.DJd W . 316 N Y5.2.1 
23 S. ZiT M  (197U),

A t another csampls. tho Massachusetts 
Anti-Diacrimination Law eaplirilly autho- 
nan the Massachusetts Commimion 
Against Diacrimination to award damage* 
not eaereding 31.00000 I" housing a.id real 
estate discrimination rasa*. M*a*.G*nLaw*
Ann. eh 151B, t  S. para. 3 {Wett W U  Aw 
Mauachui :t* Comm'n A fjn ti DiVnmina- 
t/on v. Fnntaroli. 357 Maaa 112.25C S.E2d 
311. 313 (WTO).

V hm  no specific provision entta, the 
availability o f damage* at a remedy hat 
been resolved through tU tutory Interpret*- 
lion. Some jurisdiction* broadly constrt 
general langu*C* In the atatetea to imply 
the legislative intent to grant tuth sulhori- 
ty. See. *  S- Jarkaan ». Conconl Co. 54 
NJ. 113. 253 A 2d TM, 305 01 (1*59) (hous­
ing); WHIiama r. Joyn, 4 Or.App 432. 479 
P2J 313. 525-24 (1971) (honing) Other 
•tatna. however, apply a ml* of strict con­
struction and refuse to upheld administra- 
live award* of eempenaatory *e punitiva 
damage* absent (pacific s’ autor) authori­
ty. /run Wort art Ural Me 37 r. Hart. 191 
N W34 t5«, 7«  «  (towa 3971) (employ­
m e n t), Ohio O n I Rig*U Onm iw-sn V. 
tw J . »  Ohio 51.51 217. 313 N K 31 3. 7 
(W ill eurt denied, 419 US 1103. «  SC t 
TM. 42 LKdSd 1154 (1975) (houaiag). Uyat 
Order at ttoaaa Lmlfr Km 14* » /Vaneyh 
vena Human JMstissm Cbmmimsos. 14 Pa 
Cmwlth. 433. 33  A24 1M. IM  (1971) (pub- 
lie aw— wwi^ttlenl. Straw r  fVnaeyfvaaia 
Nyman Xe.'auewe Ceeasumma. 10 Pa 
CmwttM 99. 30* ASd *19. t t l- C  <19731, 
a /rd  aa rrhramw. * 7  A3d 73 (1970) {twsm- 
lag). We ara I* agrsese.nl wilh the latter 
Jurladiethwia

Adestowtretis* agent—  nett Uwir |w t r  
—  affirmative (rgislatjt* arta They are 
erealurva af atatata and tlwrefvre - re t 
find with.* tha (Utwte tha awlhonl r far the 
ervresse e f any power they riau* 1 Am 
fu r h i dha ieam tw  Lew |  10. at W  
(IK31 la Ida uwtaat sue, an statutory

authority e titU  which give* the Commin 
tiv it the power to award damtget to com­
plainant* in public accommodation dincrimU 
nation cate*. When th* tU lu la waa 
tmcndnl In 1975, tuth an omission euuld 
have been eaaily rum-died at waa the cate 
in both employment and houring diacriml- 
nation. The tegialature chose not to take 
•uch action. We therefore hold that the 
power o f the Commiaaion ia limited to those 
remsdial action* specifksll/ provided by 
statute.
The Commimion argue* that if a respon­

dent. e g . the Disco Management, ia not 
farced to pay damagea, the purpose of the 
statute car not aa a practical matter be ef­
fectuated. Thia would reault in many sltua- 
tiona where no meaningful rulief would be 
callable to Injured part—  turh aa LaVon 
William*. I f them I* merit to ihl* argu- 
went, the legiaUture. rather than lha court, 
mutt remedy th* defect We are not con­
vinced. however, that w*eh I* th# case. The 
Commiaaion haa beer glee* broad power* to 
enjoin and compel affirmative art'vn to 
eliminate diaerimlnatory pmrtice* and may 
construct an appropriate remedy without 
m a rt to damagta See AS 11H0130 See 
a Is. Iron Worker* Local Mo 17 r. Mart, 191 
N.WM 75*. 743-71 (Iowa 1971) And 
•souid tha complainant with to rwcoerr 
iUm.gr* from the respondent, rtrourw to 
tha courts is atsaya available Id- at 767. 
See also Losmo Outrank fretotUew, Inc. 
e. Srhae/er, 549 P2d 1341, DU  (Alaska 
1973)
Purthse, it thou id be 

though monetary compunaat—  It aeailabl* 
to enmplainanla to employs* I and housing 
d .trn— instkw ru n . n nrte tre that the
tV-omteer-in's nower to award------
i— -. „ , l. to iboe sitealen* ehrra Ih trt. I* . 
-  ~  raVulahis ncrumarr lew. reel

(an . im  iL t .r -  t- .- ir  is  i s i t A i i— O S .
,.L1 he —ulird . i m  them is an t rrk p rt

« f a r e  actu a l damaces s e U tr t-d  by

U  .ta t f ll i3 . iU .i2UfalL.

• MrDANIKL e. COIIY A|Mkj, gq
tu w « la k t.u iru tl

In renduslon, we affirm  tho decision of 
the *u|icrior court in holding that lha Com- 
mintion doc* not have the authority under 
AS 1H.H0 to award cum|<enaaU>ry and puni­
tive damagea to complainants in casus of 
publie aooommodalion discrimination.
[2] In light of o .r dcriaion that the 

Commimion did not have th* power to oom- 
pel tho Disco Management to pay damage* 
to LaVon William*, we must now oontider 
whether the Commission's actions In pro­
ceeding to a hearing were proper under the 
statutory procedures act forth in AS 11130.- 
115-. 120.
I t to the contention of th* D itto Manage­

ment that th* Commission w u precluded 
from holding a hearing because th* dispute 
had already been settled by conciliation. 
When the settlement agreement w u origi­
nally drafted and given to th* Dtoco Man­
agement to aign, th* discriminatory pries 
structure apparently had been abandoned 
and the Ihsro Management fu lly agreed to 
oemply with all ether demand*, einrpt for 
the award ef tLOOO.OO to LaVon Williams. 
Aa an indication of thia disagreement. 
Northern Light* Dtoee owner Don McDaniel 
signed his name to th* settlement agree­
ment. to il crossed out th* provision award­
ing William* 3240) 00 and instead Inserted 
32100 They ssew argue that aimw McDan­
iel elgn—S the settlement agreement and 
aiiww the Commission had no authority to 
award damages, conciliation w u reached 
and unde* tha procedure* set forth In (Im 
Statutes, no hearing should have town held 
We dmigrva
When th* Cornelias loo drew up th* Settle, 

aneeit agreement, they in effect mad* aa 
attar to act lie, live a If the Diana Manage­
ment had agreed to aarh and every tissue, 
•are the LaVan Williams clause, when (ten 
McDaniel scratched cut the sward of 
R-050 00 end *<ib*tttutod 3S 00. he changed 
the teem* of the offer *o (igniflraaUy that 
lasLrsit ef aerwytiag the Cammtoeaan * affat 
to M ttle, ha w u la a ffu t pro|—*ing a enua- 
u ew ffu  Th * oounue-of fr r w u ***** ar- 
aeptasl by the Csumis— . A /tre Can 
Mcftaaial tigssnd and thaagwd |h* damage 
peweatosi to LwVaa W.Owma. aa other party

•igncd the settlement agreement.* I t would 
U- alrv ching the facta of the raae to stole 
that a settlement wu reached when only 
on* individual aignod the ssttlemcnt tgrve 
mont
Although it ia now decidedly elear that 

th* Commimion wu without authority to 
award eempenaatory damages, at tho time 
the settlement agreement wu drawn up, 
they be. eved that they did have this power 
and ma<le th* demand under that assump­
tion. Further, there (a no evidence in tho 
record to indicate that the demand w u not 
made in good faith. To hold after the fact 
that this clause should be ueianj from the 
agreement and that the remaining .Is.iu* 
be enforced would be to force upon the 
Commiaaum settlement terms that it never 
agrved to.
Finally, a further Indication that no art. 

tlement wu reached ia the fa rt that non* of 
th* procedure! nolire-, upon which a settle­
ment is finalised were compiled with. For 
aaamplr, t  AAC 30020(d) atotra:

I f  the commimion succeeds In Its en­
deavors at th* conference, conciliation 
and pcrsuuion, It shall mark Uw case 
accordingly and notify Uw partire by ccc 
lifwd maO. return receipt requested, of 
the terms of conciliation and of Uw com- 
plainsnt s right to apply to th* ehalrprr- 
ewi for reconsideration at such term* of 
conciliates* in snondanc* with are. 30 of 
this chapter.

In light of Uw fa rt that oo settlement w u 
achieved, the Commission did not err in 
prerewtlrg to a hearing pursuant to AS 
I t 30.130 Under.the etotuta. th* only bar 
to holding a hearing w u if a final aetUe- 
ment had been entered. Ana* non* e tis i- 
«d, prersnling to * bearing w u proper.
The D m  Management haa ale* appealed 

Uw super, e court's finding that the Com- 
mission's failure to adopt the peopomsl find­
inga n f the hearing esaminer srtth rsnpret 
to Uw LwVon William* incident was prepvr. 
Wa affirm  Uw svpurMr aaurt dsriaian am 
lha w e t ,
Tb* duties n f a (waring esaminer are to 

reassmnsesto flndmgi af fac t wvnrtuasons at
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law, am) a proposed order to the hearing 
commissioner*. Aa aueh, the dctermlna- 
tiona of thu hearing examiner are not bind­
ing on the Commiaaion. Upon receipt of 
the hearing examiner'a propuaol finding*. 6 
AAC 30.003(b) atatea that the hearing com- 
miaaioncra ahall review the coneluaiona of 
the hearing examiner and *'>hall iaaue a 
final order determining the controveray, 
miking such corrections, amendment or 
chsngco in the proponed finding* of fact, 
ooncluaiona o f law and proposed order aa 
they conaider neceaaary." (Emphaaia add­
ed.) Thun, ahould the hearing commission- 
era diaagree with the hearing examiner'a 
finding* they are free to aubalitute their 
judgment

(3) The only lim itation on th* Commia­
aion ia that th* finding* mu*t be eupported 
by aubatantial evidence. Alosks Deport­
ment of U b o r  v. Boueher, 131 H.2d GfiO, GG2 
(Alaaka 1978); Interior Print Co. v. Rodg­
ers, 522 t’JM 164. 169-70 (Alaaka 1974) 
See tho K. Davia, Admlniatrallve Law Text 
f  10 05. at 222-23 (1972). Suhntantial evi­
dence haa been defined aa "aueh relevant 
evidence aa a reaaonable mind might aecept 
aa adequate to aupport a conclusion." 
Kciner v. City of Anchorage, 378 I ' 2d 406. 
411 (Alaaka 1MB).

[4] Therefore, we muat only determine 
whether there waa aubatantial evidence to 
eupport the Commiaaion'* division. We be­
lieve that there waa and find no error in the 
Commiaaion a failure to eerrpl the hearing 
examiner'a propoaed conelutiona.

(8] A t th* ooncluaion ef the adminiatra- 
live proceeding*, th* Commit*ion. In It* die- 
ere lion, refuted to award attorney'* fro* ta 
both parties. Thia decision waa affirmed by 
tha euperior court However, In th* 
Amended Order and Judgment, anterad Au- 
goat 24, 1979, Judge Carl cm awarded the
I t . fa*  ela* W ad  and ftrsrrvram  L’ntcm v.

A iaiaa fra le  Cemmlmum Im Homan Itfgswa
Vrt r JJ CM, M  M ia lu ta  ID*)

I I .  farmer ApptOait Hula 1*14) p a id i*
W ta n  roaaa aa* allowed la  ik i*  t r o t  at 

lorn#/* raet mar a lac be allowed M aa

atate $1,00000 In coal* and atlomey'a fee* 
in the auprrior court appeal. The Diaeo 
Management arguca both that the Commia­
aion abuacd it* discretion in failing to award 
them attorney'* fee* after the adminialra- 
live hearing and that the euperior court 
erred in ite ewe/d to the atate.
On their first claim, the Diaco Manage­

ment arguca that even though they were 
the loaing party at the adminiatralive hear­
ing stage, attorney'* feee ahould have been 
awarded to them because the action* of the 
Commimion forced them to incur fee* un- 
neceaaarily. The baaia for thia argument U 
that no hearing ahould have been held be­
came the case wu already aaltled by concil­
iation. #,-
AS 1880.130(*) atatea that th* Commia­

aion “may order payment of reaaonable ex­
pense*, including reaaonable attorney face 
to any private party before the commimion 
when the eommiaaion, In its discretion, de­
termine* the allowance la appropriate.” "  
In thia ease, we are not oonvtneod that tho 
Commiaaion abuaed It* diaaelion in re­
futing to award atlomey'a .fees.
(6] Regarding th* award of ooala and 

attorney'a fom in the auperior court appeal, 
we note that aueh an award, In an appeal to 
th* auperior court from th* determination 
of an adminiatralive agency, ia governed by 
the provision* of the Appellate Rule*, not 
the Civil Rulea. Kodiok Western Alosks 
Airlines v. Bob Hsrrii Fifing Sen,, 592 
P2d 1300, 1204-05 (A luka 1979). Aa ateU 
ed In Kodiok Western, the applicable rule 
w u former Appellate Rule 29(d).1* which 
gave the appellate court dlacretion in derid­
ing whether to award attorney*! fee* Id. 
at 1206. Atwrrd, Conway, Int. V. Clmpotro 
Rom, 627 F2d 1029, 1032, (A luka, 1881) 
(7#*| In the prment cue. Diaeo Man­

agement prevailed in both th* auperior
prat la fnvofowt or that a haa b##n brought 
umpi far purposes ol detev. actual alter- 
•e / a  let* may be s- t r M  I*  <h* appellee or 
l  rea i app.D## 

irm ptiatti a M d l “a il provtilon ha* tMc* 
been rvrodined a* A | pe lla lr Pule SOW#) See 
else Alaaka RAppP  M U M

PATRICIA R. v. SULLIVAN Alaaka 91
Ch# •#, aiwta. aa: r jj *i

court and thia rourt on the ron'ral imue nf 
whether the commiaaion had liie power to 
•ward damage*, thereby requiring the ro­
ve rie l o f the commimion'* deeia'on. There­
fore, Diaoo Management w u the prevailing 
party, and we hold lhal the tria l court 
abuacd it* diacietion in awarding coala and 
attorney fees to the atate."
In ooncluaion, we remand thia eaae to the 

Commimion for rooonaideralion of the ap­
propriate remedy to be applied. We note 
that in light of the atatcd poliey goal o f AS 
18J80 to nettle all dispute* posaiblo through 
the informal mean* of conference, concilia­
tion and perauuion, the Uummiaaion may 
wish to remand for further conciliation ef­
fort*.
AFFIRMED In part, REVERSED la 

part, and REMANDED for further proceed­
ings in accord an e* with thia decision.

RAD1NOW1TZ, C. J , diaaentj In part, 
concur* in part.
COMPTON, J , not participating.
RABIN0WI17, Chief Jualice. disarming 

In part, concurring in part.
The majority notes that the central Imue 

here oo norma th* Commiaaion'a authority to 
•ward damages in a cam ol discrimination 
in a pub ho accommodation. I t gore on to 
conclude that brrauae the Diaeo Manage­
ment prevailed on thia Imue, appcllru were 
not the prevailing party fo r the purpnae of 
an award of fero under the Appellate Rule*.
I diaagra* with thia oonrluaion.
The rourt h u  found the damage* imue to 

be sufficiently aeverabi* from th* ethava to 
juatlfy bolding for th* Diaco Management 
on the iaaua o f the damages award and for 
appellees on the other iaausw: The Cominis- 
a il in '*  tnslm enl o f tho hearirg officer's rec­
ommendation, Including th* finding that 
McDaniel had discriminated against com­
plainants, the Commimion'* ju ra lic tion to
IS . We re|**t Ik# Diaeo Man*(*mro<'* argu- 

aunt ibet che award of atlnmey'e fro* waa 
improper bscauas th* atsis waa M  a named 
y a il)  u  IKSa s u m  «uc* arfsuwnu is sanhouf 
mens. AS 44 JO 010 sum* that wfcmwior a 
aw* la t#«v(t>< seam as se agawry af I*# au<*.

hold hcanngi on the matter, and appellants' 
claim for attorney'* fee* incurred in the 
administrative hearing. In my v ic r then* 
other iaaue* were sufficiently significant to 
sustain the iu|icrior court'* ooncluaion that 
appellee* prevailed in thia litigation, and I 
would therefore affirm  the eujieriof court'* 
award of attorney*! foe* to the state.
I concur in the majority's resolution of all 

other issues raised in thia appeal.

PATRICIA R , Individually, and Kristi# 
K. by mother and next friend, Patricia 

It. Appellants,
V,

Georg* SULLIVAN, Owen Harriett, tnd 
Ju ris  0 . Campbell, d/b/a Caaa Del 
Norte Apartments, and RaywaU, a D ivi­
sion a f T r r -*•*** Fla* tie*. tne , Appal-
Imr

No. 4120.
Supreme Court of Alaska.’

July 10, 198L

Mother individually, and aa next friend 
of daughter, brought suit agilnat landlord* 
of apartment for Injurica received by 
daughter apparently from electric base­
board boater in daughter’s bedroom. Land- 
lonla named manufacturer o f beater aa 
th .n l party defendant, and plaintiffs 
•rwndad their complaint to arch damage* 
from manufacturer, aa wall aa from tend- 
birsU. Tho Suprrior Court. Third Judicial 
District, Anchorage, J, Justin Ripley, J ,
I#vsog n spasifWaOy Jrwlanaiof as rorh 
Wsae* ona of the named ps'bn lo IS# #ua It a 
nai* tarnry. « g. Uw CamsauMs ta# llsmss 
lb(Ma Uit «i#t# u also a (any in is# acuoa 
»nj may be awarded atio»ns/a f##a. if aueh an 
award la uchrrwia* psoprv



A l a s k a  J & t a t e  l e g i s l a t u r e

House of Representatives

Pouch V 
State Capitol 

Juneau. Alaaka 99611

TO: Rep. Mike Beirne, Chair
House Health,

FROM: Rep. Don Clocksi

SUBJECT: HB 7 0 1 /Relating to the award of d a m ages by the
Human Rights Commission

DATE: March 30, 1982

Enclosed is a proposed amendment to HB 701. If this a m e ndment 
is adopted, HB 701 will have a -0- fiscal impact.

Also enclosed is a joint letter from the Department of L a w
and the Alaska State Commission for Human Rights which confirms
this.

Official Business

Please contact me if there are any further questions regarding 
this bill.



PROPOSED AMENDMENT/HB 701

Page 1, line 19:

Delete "reasonable" and

Page 1, line 19:

Add after "suffering":

"...in an amount not to exceed $1,000 for each unlawful 
practice or violation."

__



O E I ' A U T M E X T  O F  L A W

QFFICl O f  T/U- A T T D R N C Y G C N E R A L  

March 30, 1902

4M ~L~$Trtfti'$vrri too
/INCHVH /IVE . A LA SKA  *90 01  
FHUNE: 1 9 0 /! 2 7  & 3 0 0 0

a r t  tfAtotcM, u n a r m

Tha H o n o r a b l e  Donald E. C20cfc$lr>
A l a s k a  Ho u s e  of Representatives 
Pouch V
J u n e a u ,  A l a s k a  9 9 0 1 1

Doar R e p r e s e n t a t i v e  C l o o k s l m

In response to your request for a fiscal note w i t h  n o u s e  B i l l  701, 
we h a v e  reviewed the Commission 'a past p r a ctices o n  the a w a r d  of 
d a m ages for p a i n  and suffering. We found tv at o c c a s i o n a l l y  the 
staff a s s e s s e d  damages for p a i n  and suffering i n  oa s e s  w h e r e  the 
p e c u l i a r  c i r c u m s t a n c e s  warranted such award and most o f t e n  w h e n  
such d a m a g e s  were tho QnJy compensation available to the c o m p l a i n­
ant. However, the atSTt has never examined every c o m p l a i n t  for 
dama g e s  for p a i n  and suffering and thus we h a v e  no way of e s t i­
mating the additional cost of p r ocessing such cases.

We h a v e  n o w  c o n s i d e r e d  the practical implications of a d m i n i s t e r i n g  
A.S. 10.80.130(f) and rccOmmchd that b  limit Of up to & 1 , 0 0 0  per 
injury be a d d e d  to this section. This limitation seems r e a s o n a b l e  
and i. ?rmits the C o m m i s s i o n  to c o m pensate c o m plainants for m o d e r a t e  
clai m s  with vi r t u a l l y  no fiscal impact on the agency* T h o s e  
individuals w h o  b e l ieve that they are d u e  large ©wards are s t i l l  
able to pursue their claims in the a u p erior c o u r t  w i d e r  
A.S. 22.10.020(c).

V7e b e l ieve that the Commission should have the a u t h o r i t y  t o  a w a r d  
d a m a g e s  to individuals who have suffered pain a n d  h u m i l i a t i o n  as 
the r e s u l t  of unlawful d i scrimination The l i m i t a t i o n  now 
pr o posed would simplify the assessment of tch d a m a g e s  a n d  e n a b l e  
the C o m m i s s i o n  n  continue its rapid pi. .esaing of i n d i v i d u a l  
complaints.

I/o hope that this aatisties your request, but d o  not h e s i t a t e  to 
call upon us for further information.

Very t r u l y  yours.

ALASKA BTATfc COMMlSZJloN F O R  
HUMAN RIG H TS 
Janet E. Bradley,
A c t in g  E x e c u t iv e  d i r e c t o r

and
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1. REQUEST „ _ A1
Bill/Resolution No.. House B i l l  No.Bin/Resolution in o . --------------     —  __________________________

Xitlc An Act re la tin g  to  the award of damages by the Human Rights Ccnmssion 
Requested bv H e a lth , E d u c a tio n  & S o c i a l  S e r v ic e s  pate 1/29/82

II. F ISC A L  D ET A IL
Agency Affected_____________ O f f i c e  o f  th e  G overnor_____________________________________
Program Category Affected Due P ro c e s s ______________________________________________________
BRU, Program, or Subprogram(s) Affected Human R ig h ts  Com m ission_____________________
(Note If more than one budget component is affected, separate line-item amounts and funding for each 

component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 81 FY 82 FY 83 FY 84 FY  85 .FY  86

100 PERSONAL SERVICES
200 TRAVE!
300 CONTRACTUAL
400 COMMODITIES *
500 EOUIPMENT
600 LAND &. STRUCTURES
700 GRANTS. CLAIMS. ETC.

T O T A L  0

FUNDING (Thousands of Dollars)

G F N F R A L  FUND
F E D E R A L  FUNDS

OTH» . (Specify Fund Source)

POSITIONS

FULL TIME
PARETIMI
TEMPORARY

III. A N A LY S IS  (Sec Fiscal Note Preparation Instructions, Section III)

No f i s c t l  im p ac t

IV. DATE 3 /2 6 /8 2

Original: Legislative Finance 

cc: Budget and Management
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.PREPARED BY ,______ ____
Ar.rNrY o f f i c e  of t
p h o n f  - W 5 = s n r -

h a p l a. Nizi 
Governor;
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