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11.15.200, as a lesser included offense.ll
The defendant contends this refusal consti-
tuted a prejudicial error.

In dristie v. State, 580 P.2d 310, 320
(Alaska 1978), we held that the defendant
was entitled to an instruction on the lesser
included offense of careless use of a firearm
when evidence to support a finding of care-
less use was presented and the defendant
was convicted of shooting with intent to
kill, wound or maim, and the jury also had
been instructed on assault with a dangerous
weapon. Applying dristie, we recently
held in Elisovsky v. Stale, 592 P.2d 1221,
1226 (Alaska 1979), that the trial court
erred in refusing to give an instruction on
careless use of a firearm when the indict-
ment charging .assault with a dangerous
weapon was sufficient to notice the crime
of careless use, and sufficient evidence was
presented at trial indicating that perhaps
the defendant committed only the lesser
offense of careless use.

While Elisovdky and Christie recognize
careless use as a lesser included oflensc of
both shooting with intent to kill, wound or
maim, and assault with a dangerous weap-
on, the cases also acknowledge that evi-
dence from which a jury could find the
defendant guilty of the lesser included of-
fense must be presented at trial in order to
entitle the defendant to an instruction on
the lesser offense. Elisoddy, 592 P.2d at
1226; Cristie, 580 P.2d at 317 & n.22.

(11-13] In the present ense, Loesche tes-
tified that he intentionally pointed his fire-
arm and intentionally shot Joe Burk five
times. No evidence was offered by l/oesche

11. We have interpreted AS 11.15 200 as cover-

ing three distinct sets of circumstances:
(1) Pointing a firearm at a person intention-
ally lint without malice.
(2) Pointing a firearm at a person intention-
ally but without malice, followed by an unin-
tentional discharge.
(3) Pointing and discharging a firearm at a
pci son or object without malice, and without
knowing the identity of the object, and maim-
ing or Injuring u human being.

Christie v. .State, 580 P.2d 310, 319 (Alaska

1978).

12. Counsel for defendant contends that the jury
might have found that l.oescbe lacked the gen-
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or any other party even tending to suggest
that Loesche acted without general intent
to harm, the presence of which precludes
application of the careless use charge.
Gristie, 580 P.2d at 830 n.29. Since no
evidence was introduced suggesting that
Loesche acted in jest, or that either the
pointing or discharge of the firearm was an
accident or done unintentionally, it would
not be possible for a jury to find, from the
evidence at trial, that he was guilty only of
careless use and not assault with a danger-
ous weapon.1l This fact distinguishes the
present case from Elisovsky and Cristie.
The necessary conclusion is that Loesche
was not entitled to an instruction on care-
less use of a firearm under the circumstanc-
es of this case.

AFFIRMED.

BOOCHEVER, J., not participating.

B. J. B. A, Nntural Mother, Appellant,
V.

M. J. 1), and F. G. B., Adoptive
Parents, Appellee.

No. 4733.
Supreme Court of Alaska.
Nov. 21, 1980.

Naturul mother put child up for
adoption but later rescinded her consent.

eral Intent to burnt required by AS 11.15.200,
because ol the emotions aroused by the love
relationship between his wife und the victim, of
which Loesche was aware. However, the gen-
eral intent that constitutes the mental compo-
nent of assault with a dangerous weapon is a
general intent to liarm or cause fear the gener-
al intent of simple assault at common law. A
finding that Loesche was suffering from dimin-
ished capacity due to emotional trauma would
not affect the determination of whether he act-
ed with general criminal Intent. Mill v, Stale.
585 P.2d 54G 551 (Alaska 1978), cert, denied,
414 U.S. 827. 100 SCI. 51. G2 LFRd2d 34
(1979).
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The Superior Court, Third Judicial District,
Anchorage, Ralph E. Moody, J., relying on
probate master’s recommendation, but un-
aware of natural mother’s attempted with-
drawal of consent, signed and entered de-
cree of adoption, and natural mother ap-
pealed after her motion for relief from de-
cree, new trial, and interim visitation rights
was denied. The Supreme Court, Mat-
thews, J., held that: (1) statutory provision
which stated that relinquishment of paren-
tal rights wus invalid unless it included
statement of ten-day right of withdrawal
of consent was not applicable to consent to
adoption; (2) failure of statute governing
withdrawal of consent to adoption to in-
clude requirement that consent to adoption
form include statement of right to with-
draw consent within ten days did not dc-
pive natural mother due process of law and
statute was not unconstitutional, and (3)
natural mother was entitled to hearing to
determine whether withdrawal of her con-
sent was in best interest of child.

Vacated and remanded.

Rabinowitz, C. J., concurred in part and
dissented in part and filed opinion in which
Burke, J., joined.

1 Corporations

The determination of eligibility for rep-
resentation by legal services corporation is
administrative decision within scope of deci-
sion of corporation and its recipients.

2. Adoption <*=7.6(1)

Statutory provision governing relin-
quishment of purental rights which states
that relinquishment is invnlid unless it in-
cludes notice of ten-day right of withdraw-
al of consent is inapplicable to consent to
adoption. AS 20.15.070, 20.15.180(1>K1)-

3. Constitutional Law <8=70.1(11)

Since legislature has enacted statutes
prescribing how adoptions shall be accom-
plished, Supreme Court has no power to
change in any particular the law os ex-
pressed in those statutes; role of Supreme
Court is limited to construing adoption stat-
utes and attempting to ascertain meaning

of legislature as expressed therein. AS 20.-

15.070, 20.15.180(b)(1).

4. Adoption <*=3
Constitutional Law ¢=274(5)

Failure of statute governing withdraw-
al of consent to adoption to include require-
ment that consent tc adoption form include
Statement of right to withdraw consent
within ten days did not deprive iMtural
mother of due process of law ana statute
was not unconstitutional. AS 20.15.070(b);
U.S.C.A.Const. Amend. 14

5. Adoption <*=13

Natural mother was entitled to hearing
to determine whether withdrawal of her
consent was in best interest of child where
mother filed written notice of withdrawal
prior to entry of decree of adoption. AS
20.15.070(b).

Bruce Horowitz, Aluska Legal Services,
Juneau, for appellant.

Ty R. Settles, Eckert, Kalamarides & As-
sociates, Anchorage, for appellees.

Before RABINOWITZ, C. J,, CONNOR,
BURKE and MATTHEWS, JJ., and
COOKE, Superior Court Judge.

OPINION

MATTHEWS, Justice.

On March 9, 1978, B.J.B.A., the natural
mother of M.R.B., flew to Anchorage with
her child from their home in the state of
Washington to place the child for adoption
with M.J.B. und F.G.B. Upon her arrival,
the natural mother wus transported to the
office of the attorney for the adoptive par-
ents where, unaccompanied by counsel, she
signed a consent to adoption and waiver of
notice form. She then returned to Wash-
ington that same nfternoon.

On May 23, 1978, the natural mother un-
successfully attempted to notify the adop-
tive purents by telephone of her intention
to withdraw lua consent to the adoption.
On May 24, a hearing was held liefore the
probate master on the uppollees’ petition
for adoption. The master indicated that



she would wait until at least June 2 before
closing the proceedings to allow for filing of
an adoption investigation report pursuant
to AS 20.15.100.'

On May 27, the natural mother notified
the master by wire of her desire to with-
draw her consent.2 On May 30, the probate
master notified the natural mother that,
based on the March 9 consent, “there ap-
pears to be no reason to prevent entry of a
decree" of adoption, but that an appeal
from the decree could be taken. On June 5,
before filing of the investigation report and
without finding a waiver of the report to be
in the best interest of the minor child,5 the
master recommended that the petition be
granted. On the same day the superior
court, relying on the probate master’ rec-
ommendation, but unaware of the natural
mother’s attempted withdrawal of consent,
signed and entered the decree of adoption.
The adoption investigation report was filed
with the court on June 12.

[1] On June 15, the natural mother
moved for relief from the decree, a new
trial, and interim visitation rights. This

1 AS 20.15.100 providej in part:

<d) Except as provided in (g) and (i) ot this
section, an investigation shall be made by the
department or any other qualified agency or
person designated by the court to inquire into
the conditions and antecedent., of a minor
sought to be adopted and of the petitioner for
the purpose of ascertaining whether the
adoptive home is a suitable home for the
minor and whether the proposed adoption is
in the best interest of the minor.

(e) A written report of the investigation
shall be filed with the court by the investiga-
tor before the petition is heard so long as the
report is filed within 30 days of the designa-
tion by the court of the department, agency
or person to make the investigation.

(1) llie rcpoil of the investigation shall
contain an evaluation of the placement with
i recommendation as to the granting of (lie
pi.".ion for adoption and any other informa-
tion the coint requires regarding the petition-
er or the minor.

2. The court was also notified of the withdrawal
by counsel on May 30, 1975.

3. AS 20.15.100(g) provides:

(g9) Unless directed by the court, an investi-
gation and report is not required in cases in
which an agency is a party or joins in the
petition for adoption, a step parent is the

motion was denied, after various delays,4on
October 10, 1979, and this appeal followed.

The issues here involve construction of
AS 20.15.070, which provides:

Withdrawal of Consent a) A consent
to adoption may not be withdrawn after
the entry of a decree of adoption.

b) A consent to adoption may be with-
drawn before the ent-y of a decree of
adoption, within 10 days, by delivering
written notice to the person obtaining the
consent, or after the 10 day period, if the
court finds, after notice and opportunity
to be heard is afforded to petitioner, the
person seeking the withdrawal, and the
agency placing a child for adoption, that
the withdrawal is in the best interest of
the person to be adopted and the court
orders the withdrawal.

The natural mother contends that her con-
sent was invalid because the consent to
adoption form did not include a statement
of her right to withdraw the consent within
ten days. She argues that such a statement
was either required by statute, or, alterna-
tively, the failure of the statute to include
such a requirement has deprived her of due

petitioner, the person to be adopted is within
the fourth degree of lineal or collateral con-
sanguinity io the petitioner, or the person to
be adopted is an adult. In other cases, the
court may waive the investigation only if it
appears that the waiver is in the best interest
of the minor and that tb°® adoptive home and
the minor are suited to each other. The
department which is required to consent to
the adoption may give consent without mak-
ing (he investigation.

4. Part of the delay was occasioned by the adop-
tive parents' challenge to the naiaral mother's
eligibility for representation by Alaska l.egal
Services Corporation. "|T]hc determination of
‘eligibility’ is an administrative decision within
the scope of decision of the corporation and its
recipients.” Martens v. Hall, 444 F.supp. 34,
35 (S.D.Fla.1977). See neutrally, Dimmick v.
Wafts, 490 P.2d 483 (Alaska 1971). Although
Alaska Legal Services does not have unlimited
discretion in determining whether to accept
clients, we can see no interests other than vex-
atious ones that were promoted by counsel for
the adoptive parents in_challenging such a de-
termination.  See Public Defender Agency v.
SUpE‘I’IOI’ Court, 534 p.2d 947, 952 n. 7 (Alaska
1975).
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process of law. Second, she argues that AS
20.15.070(b) required the superior court to
grant a hearing on whether she could with-
draw her consent.

[2,3] The natural mother’s first point is
based on a reference to the statutory provi-
sion governing relinquishment of parental
rights which states that a relinquishment is
invalid unless it includes a statement of the
ten-day right of withdrawal.5 The reouire-
ment of that provision, however, is not ap-
plicable to a consent to adoption. We agree
that it might be beneficial to include such a
requirement in AS 20.15.070, but that action
isapp.c”.iate for consideration by the legis-
lature rather than this court. As the Ore-
gon Supreme Court stated in response to a
challenge to its consent revocation statute,
which bars the natural parents from revok-
ing consent upon cnt.y of a decree at the
expiration of six months:

Since the legislature has enacted statutes
prescribing how adoptions shall be accom-
plished, this court has no power to change
in any particular the law as expressed in
those statutes.... The role of this court
is limited to construing the adoption stat-
utes and attempting to ascertain the
meaning of the legislature as expre....ed
therein.

Strol v. Garriismn, 255 Or. 16, 464 P.2d 688,
689 90 (1970).

[4] The natural
alternative that if notice of the statutory
right to withdraw one’s consent to adoption
within ten days after it is given is not
required by AS 20.15.070(b), then that stat-
ute has violated her right to due process of
law. No persuasive authority is submitted
to support this argument. We have recog-

5. AS 20.15.180(b)(1) provides:

b) All rights of a parent with reference to a
child, including the right lo rcceive notice of
a hearing on u petition for adoption, may be
relinquished and the relationship of parent
and child terminated by a writing, signed by
the parent, regardless of the uge of the par-
ent, a copy of which shall be given to the
parent,

1) in the presence of a representative of an
agency taking custody of the child, whether

mother argues in the

nized, in several different contexts, that a
valid consent may be given without the
person whose consent is requested first be-
ing advised of his or her statutory or consP-
tutional right to refuse. A driver’ right to
refuse consent to a breathalyzer test is one
example. In Wirz v. Stale, 577 P.2d 227
(Alaska 1978), we held that in the absence
of a specific statutory requirement that ar-
restees be advised of their right to refuse
the test, “it would be inappropriate for this
court to engraft such a requirement onto
[the statute].” 577 P.2d at 230. Similarly,
the constitutional right to withhold consent
to a , olice search need not be expressly
communicated. Sdnodkloth v. Busti-
moTe, 412 U.S. 218, 93 S.Ct. 2041, 36
L.Ed.2d 854 (1973); Frirk \. State, 597 P.2d
154 (Alaska 1979); Henryv.Stalle, 621 P.2d 1
(Alaska 1980). We find these authorities
persuasive and decline to hold AS 20.15.070
(b) to I>e unconstitutional as it stands.

[5] The natural mother’s second point,
however, is well taken. AS 20.15.070(b)
provides, in addition to the absolute right of
withdrawal within ten days, that one may
withdraw one's consent to adoption at any
time before the entry of the adoption de-
cree if the court finds, after notice and un
opportunity to be heard is afforded to all
parties involved, thut the withdrawal is in
the best interest of the |>crson to be adopt-
ed. No statement of reasons for the de-
sired withdrawal is called for. The statute
clearly calls for a hearing on the best inter-
est of the child if written notice of with-
drawal is filed at any time prior to entry of
the decree of adoption. Since such a notice
wus filed, the court’s failure to afford the
natural mother a hearing wus error.

the agency is within or outside of the state or
in the presence and with the approval of a
court within or outside of this state in which
the minor was present or in which the parent
resided at the time it was signed, which relin-
quishment may be withdrawn within 10 days
after it is signed or the child is born, which-
ever is later; and the relinquishment is inval-
id unless it states that the parent has this
right of withdrawal;
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In summary, we hold that the natural
mother is entitled to a hearing to determine
whether withdrawal of her consent is in the
best interest of the child.* We remand for
such a hearing and set aside the decree of
adoption pending its outcome. Since the
consent is valid unless and until the court
orders its withdrawal pursuant to AS 20.-
15.070(b), the adoptive parents shall main-
tain interim custody. Should the court find
withdrawal not in the best interest of the
child, the decree may be reinstated NuUNC pro
.

VACATED and REMANDED.

BOOCHEVER, J., not participating.

RABINOWITZ, Chief Justice, concurring
in part, dissenting in part, joined by
BURKE, Justice.

I am in agreement with the court’s con-
struction of AS 20.15.070(b) and its holding
that here the natural mother must be af-
forded a hearing concerning her withdrawal
of consent to the adoption of her minor
child. However, in my view, the decree of
adoption in the case at bar must be perma-
nently vacated, since the natural mother's
consent to adoption is invalid.

In Delgado v. Fanocett, 515 P.2d 710
(Alnska 1973), we stated:

The correlative rights and duties inherent
in the parent-child relationship are natu-
ral rights of such fundamental impor-
tance that it is generally held that par-
ents should not he deprived of them ‘ex-
cept for grave and weighty reasons In
ar. adoption proceeding, where an abso-
lute severance of this relationship is
sought, the consent provisions are de-
signed to protect the natural rights of a
parent to the custody, society, comfort,
and services of the child.1

As one factor in this dcteiinitiation the court

—

in May of 1978 when withdrawal of this con-
sent was attempted. Of course, present cir-
cumstances must also he weighed.
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In recognition of the substantial rights of a
natural parent which are implicated in
adoption proceedings, the legislature in part
has provided that:

A consent to adoption may be with-
drawn before the entry of a decree of
adoption, within 10 days, by delivering
written notice to the person obtaining the
consent.2

Given the “essential” nature of a parent’s
right to conceive and raise his or her chil-
dren,3 | am of the view that unless the
natural parent receives actual notice of the
protection afforded by AS 20.15.070(b) his
or her consent to adoption is invalid.

In past decisions, this court has stressed
the importance of adequate notification of a
party's rights in cases involving economic
relations. Aguchak v. Montgomery Ward
®., -, 520 P.2d 1352 (Alaska 1974). In
Aguchak, a summons to appear in a small
claims proceeding did net mention the re-
ceiving party’s right to file a written plead-
ing rather than make a personal appear-
ance. We held the summons to be defective
and a denial of due process because it did
not adequately inform the receiving party
of his option of filing a written pleading
and therefore failed to convey the constitu-
tionally required information sufficient to
afford the party an opportunity to be heard.
Il at 1356. Surely notification of a natural
mother’s rights, when that parent is in-
volved in adoption proceedings which could
sever, for all time, her iights and interests
as a natural parent, is equally, if not more,
significant. As the Supreme Court said in
Stanley v. oS, 405 U.S. 645, 92 S.Ct.
1203, 31 L.Ed.2d 551 (1972):

It is plain that the interest of a parent in

the companionship, care, custody, and

management of his or her children

‘come[s] to this Court with a momentum

for respect lacking when appeal is made

1 515 I.2d at 712, quoting In re Parks' Petition,
2G7 Minn. 468, 127 N.W 2d 548. 553 (Minn.
19G4) (footnotes omitted).

2. AS 20.15.070(b).

3. Stanley v. lllinois, 405 u.s. 645, c51, 92 s.Ct.
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to liberties which derive merely from
shifting economic arrangements.'4

The consent to adoption form which the
nat.ral mother signed in this case did not
contain an advisement that she had the
right to withdraw her consent within ten
days. This omission was particularly im-
portant here because placement of the child
with the adoptive parents and execution of
the consent occurred simultaneously.5 |
consider it of further significance that the
consent to adoption was executed by the
natural parent, without the advice of inde-
pendent counsel, in the office of the adop-
tive parent’s attorney and acknowledged by
that attorney.6 For these reasons, | con-
clude that the natural mother, in the factu-
al context of this case, was denied due
process of law under Article 1, section 7 of
the Alaska Constitution and thus that her
consent was invalid.7

One further observation is appropriate. |
agree with the majority that, to avoid fu-
ture injustice, it would be helpful to include
a statutory provision in AS 20.15.070 similar
to the provisions governing relinquishment
of parental rights,6 which would provide
that a consent to adoption is invalid unless
it includes a statement that the parent has
a tcn-duy right of withdrawal.

1208, 1212, 31 L.Ed.2d 551, 558 39 (1972).

4. 405 U.SS. at 051, 92 S.Ct. at 1212, 31 L.Ed.2d
at 558, ifiiotinn Kovacs v. Cooper, 330 u.s. 77,
95, 09 S.Ct. 448, 458, 93 I,.Ed. 513, 527 (1949)
(Frankfurter, J., concurring).

5. Where placement and consent occur at the
same time, the 10 day withdrawal provision of
AS 20.15.070(h) provides an opportunity for
reflection upon the consent decision beyond the
potentially emotional moment of placement.

0. There is nothing in the record to indicate that
the natural parent had notice of her withdrawal
right in time for her to exercise it within the
10 day period.

7. Although the consent to adoption form that
the natural mother signed contained a "waiver
of notice" provision, this waiver was invalid

The F/V AMERICAN EAGLE, ADF&G
No. 39 and $100,677.50 Representing the
Proceeds of 143,825 Ibs. of Alaska King
Crab Delivered Pursuant to ADF&G
Fish Ticket No.’s E95626, E95627, Appel-
lant and Cross-Appellee,

V.

STATE of Alaska, Appellee and
Cross-Appellant.

STATE of Alaska, Appellant,
V.

The F/V AMERICAN EAGLE, ADF&G
No. 39 and $100,677.50 Representing the
Proceeds of 143,825 Ibs. of Alaska King
Crab Delivered Pursuant to ADF&G
Fish Ticket No.’s E95626, E95627, Appel-
lee.

Nos. 3973, 3974, 4023.
Supreme Court ol Alaska.

Nov. 21, 1980.

In an in rorn civil forfeiture proceeding
involving fishing vessel which was seized by
state officials during unloading of king crab
allegedly taken out of season, the Superior
Court, Third Judicial District, Kodiak, Roy
H. Madsen, J., entered order directing for-
feiture of crab sale proceeds and of the
bond posted for release of the vessel, and

because it contained no description of what
actual rights and provisions were being waived.
Sve Fuvntes v. Sﬁevln, 407 U.S. 07. 94 -90, 92
S.Ct. 1983, 2001 02. 32 L.Ed.2d 550, 578 79
(1972).

Unlike the authorities referred to in the
court's opinion, we are dealing here with an
explicit legislative grant of a right to withdraw
a consent to adoption. Given the fundamental
importance of the parent child lelationship and
the right of withdrawal, granted by AS 20.15.-
070(b). I find the authorities cited by the major-
ity unpersuasive.

8. See AS 20.15.180(b)(1). Compare Indian
Child Welfare Act tj§ 103(a), (c). 25 U.S.C.A.
88§ 1913(a), (c) (West Supp.1980).
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HOUSE BILL NO. 656

"An Act relating to adoption and relinquishment of parental rights."

House Bill No. 656 proposes changes to the adoption statute in regard to
the procedures to be followed when a parent relinquishes a child for
adoptive placement. This statutory change has been suggested by the
Alaska Supreme Court in the <case of B.J.B.A. v. J.M.J.B. and
F.6.B., 620 P. 2d 652 (Alaska 1980).

When a parent decides to give up his or her rights to a child, it is
done by means of signing a consent to adoption, tinder the existing
statute, a parent may withdraw the consent to adoption by certain
specified procedures; however, there 1S no requirement in the existing
statute that a parent be notified that he or she has the right to
withdraw the consent. Often a mother decides to place a child for
adoption under very emotionally trying conditions, and signs the
consent immediately after giving birth to the child. In some cases, she
may be coerced, or feel that she has been. She may later regret that
decision, and may not know she has the right to withdraw the consent.
This Bill would require that the relinquishment state that the parent
has the right to withdraw it.

The Department wishes to point out that similar language has been
added in Section 3 of Senate Bill No. 399. However, Senate Bill No. 399
adds a provision that the person signing the consent is provided with a
copy of the consent. The Department recommends that this language be
added to House Bill No. 656.

RECOMMENDED BY:
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(vision of Family and Youth

Services
DATE: t/sejvr*
APPROVED BY: sr 4. a~
| Helen 0. Beirne
Commissioner

DATE:



o T m-mA-TA
THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

. REQUEST
Bill/Resolution No. House Bill No. 656

Title  "An Art relating to adoption and relinquishment of parental rights.”
Requested by Date

1. FISCAL DETAIL
Agency Affected _ Department of Health and Social Services
Program Category Affected_
BRU, Program, or Subprograni(s) Affected,
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100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500  F.OUIPMENT
600 LAND & STRUCTURES
700  GRANTS. CLAIMS. ETC.

TOTAL -D- -0- -0- -0- -0- -0-

FUNDING (Thousands of Dollars)

GENERAL FUND -0- -0- -0- -0- -0- -0-
FEDERAL FUNDS -0- -0- -0- -0- -n- 0-
OTHER (Specify Fund Source) -0- -0- -0- -0- -0- -0-
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POSITIONS

-0- -0- -0- -0-

FULL TIME -0- -0- 0 0
PART TIME -n- -0- -0- -0- -fl- -11-
TEMPORARY -0- -0- -0- -0- -0- -u-

IIl.  ANALYSIS (Sei* Fiscal Nole Preparation Instructions, Section 1)

The Bill entitled: "An Act relating to adoption and relinquishment of parental
rights” has no fiscal impact on the Department of Health & Social Services.
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: ' AGENCY Division of Famjdy and Youth Services
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