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Grant Callow, Staff Counsel
oatk , March 27, 1980

subjcct: Problems with the Uniform

Andrew M Br Wn and Child Custody Jurirdiction Act
WiMdiam B. tchcock AS 25.30.010 - .900

/ r*\
Two Sections of the Act need immediate revision by tne

legislature in order for the courts to be able to handle certain
chilf
section which states when ths

courts would have jurisdiction over children. It is different
from the model Uniform Act in that the following Section 3(a) of
the model Act was not included in Alaska®s version:

(2) it is in the best interest of the child that a

court of this state assume jurisdiction because

(i) the child and his parents, or the child and

At least one contestant, have a significant

connection with this State, and <ii) there 1is

available in this State substantial evidence

concerning the child"s present or future care,

protection, training, and person relationships:

A significant problem with our present .020 is that we would
not have jurisdiction in uncontested divorces or dissolutions of
marriage wherein the children never resided in Alaska or did so
but *<r* th*n e*« months prior to the commencement of the
action even though both parents consent to the court having personal

jurisdiction over themselves and have entered into a child custody

agr« ment. The model Act provision would allow us to assumo such



jurisdiction because at“least™oae parrot would still reside here
and through that parent's testimony substantial evidence could be
obtained as to the child' s interests. However our present S*020
emphasizes the child's present or recent residence regardless of
whether it is an amiable, uncontested, fully agreed-upon custody
agreement or a contested case.

In those cases which we do not have jurisdiction to render a
custody decision, it must be done by the court of the state which
has jurisdiction. This means that the parties will probably have
to hire attorneys in that state and file new papers there just for
a custody decision. This necessitates not only additional costs,
but also the real possibility that because of those added costs,
the parties will feel disinclined to ask for another state's custody
decision, thus leaving the custody issue unresolved by a court.

The problem with this is that should there ever be future litigation
over custody a court would be hindered in making a decision without
there being a proper original custody decree.

A solution to this jurisdiction problem where the parents agree
on child custody is for either the model Act's language to be used

or the following, which is limitod to the uncontasted custody cases,
be used: O S—

. h of . the. child have. d i it]
%5) ClES'([an arené élt Flocn Iand ﬂ/elggﬁﬁethéﬁb\gsrtl o \
drll I r? hild that this court assune juris- \1



hich needs quick attention is the effect of
AS 25.30.040(b) which requires that notice to perse s outside the

state be in accordance with Civil Rule 4 and ...be served, mailed,
delivered, or published at least 20 days before any hearing IN this

state.”™ It is not unusual for the courts hero to be presented

& FNE S

with ex parte temporary restraining order motions under Civil Rule
65 or shortened time motions under Civil Rule 77(J) asking that an
orusr be granted prohibiting an out of state parent from seizing a
child or interfering with the child"s present custodial
These motions are usually based UDon the affidavit of the Alaskan
parent that there is an imminent threat the out of state parent is
likely to come to Alaska , Rule 65 there
must be a preliminary 1inj f the granting
of an ex parte temporary restraining order, however this conflicts
with be ause the latter says at least 20 days notice 1is
required before there can be a hearing. Civil Rule 77(]) also conflicts
with J ;. 040(b) beauso it allows for a hearing just 24 hours after notice.
The couft then is left with the alternative of having a preliminary
injunction hearing or shortened time hearing pursuant to the Rules
of Civil Procedure but In violation of $.040(b) or not holding any
substantive hearing until 20 days lapse but granting extensions of
an experts temporary rsttraJ-Ing order.

A possible solution would be amending S«040 so that an emergency
hearing can be held in less than 20 days after notice is made. The

following language could be added to S*040(b)i

except that based upon affidavits stating that a



person outside this state is likely to imminently
interfexfi_M~li~he ciistody_.Qr -Visa tatiaii_Q£f_a

cTTild In this state, the court mav hear the matter
as permitted by the Alaska Rules of Civil Procedure

This language would allow for there to_be preliminary injunction_
hearings under Civil Rule 65 or shortened time hearings under —  ©
Civil Rule 77() - both of which require there to be notice to
the parties, but have less than the 20 days requirement of 6.040(b).
The children and custodial parent are protected by this proposal
since they could have a court hearing on the problem sooner than
the present statute allows, and the out of state parent is pro—
tected by requiring that notice still be given to him under either
Civil Rule 65 or 77(J) and requiring the filing of affidavits
showing the likely and imminent custodial Interference.

There may be other problems with the Act, but these two are
the most pressing in the sense of convenience to the parties and
children in uncontested cases and protection of children wivin a garent
is out of state. We would be pleased to a.tswer any 1inquiries you

may have on this matter.



frial Court*

SurrfSuck*
THIRD JUDICIAL OISTRICT
SOSK STREET
ANCHORAGE. ALASKA MS01

WILLIAM O. HITCHCOCK
Mn w , TrW Count

The Honorable Donald E. Clocksin March 25, 1981
Chairman

Health, Education & Welfare Cannittee

Alaska House of Representatives

Rouch

Juneau\./ Alaska 99811

Re: House Bill No. 210
Shared Cuatody

Dear Mr. ChAlnaan:

It is my understanding that a hearing is being held before your
oamdttee on March 26. 1981 concerning the above bill. Although this letter
will not have reached you in tine for that hearing, | feel 1 mist relay my
concerns as to the future fate of the legislation.

As Children®s Court Master in Anchorage. | haw tha additional duty
of hearing oonteetel dmestlc motions and devote approximately one-third
of my tine to that srea. I an concerned that if HB 210 becomes lav aa it 1s
presently written, there will be substantial negative impact on the welfare
of children In diwrce custody Rather than address my concerns in this
Utter. 1 wish to Instead request that tha ocnmlttee conduct further hearings
on the bill here in Anchorage aid possibly Falrtanks so thst a greater anoes-
eectlon of professional Input CM be obtained.

Thank you for YOUI consideration to this natter.

Vary truly yours

William D. H “tchooc*"
Heater. Trial Courts
WDM ys

oci Honorable Victor D Carlson
Superior Court Judge. Third Hadiclal District

Mr. Albert H. Seal
Area Court Acfednlstrator. Third Judicial District
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Teleconference on HB 210, November 20, 1981

ALASKA LEGAL SERVICES CORPORATION
Dear Representative Beirne

November 23, 1981

Re:
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ATASKA STAT F LtG 1SI.ATUH 1 - HIOIKST QI K].PR ESENT ATI VES5
in SESSION

POUCH V P.O BOX 4-1B39
JUNEAU ALASKA =-SU ANCHORAGE. ALASKA 99509
TELEPHONE! Ct07> 468 3777 TELEPHONE: (907) 277 6219

REP M. F. “MIKE" BEIRNE

COMMITTEES:
PIPTH STATE LEGISLATURE HEALTH EDUCATION
NINTH STATE LEGISLATURE AND SOCIAL SERVICES CHAIRMAN
TENTH STATE LEGISLATURE AND LEGISLATIVE COUNCIL
ELEVENTH STATE LEGISLATURE

TWELFTH STATE LEGISLATURE December 7, 1981

e
Eorrow Aaska 99723

Door Ms. Winganbach:

I r cerv our regarding Houne Bill 210 and our C0 cern about
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AL LR 3 e”.r e gt
there ore fe t an u}hlrgetror to allow them as nucﬁ Prﬁe as they needed.

ttiile not agree with ny pusiticn, 1 would hope that va
rsvr!ers¥ dmh/ reae ns for c?ron rea\ivse tm) House (ﬁ Hﬁes
|rBor ant zomlfications In e ryral o emgrn 10S, I1]us as It docs In tho
urban areas.,o testate hereror ? 8” Scheduling another te
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everyone Will o given adequate notloo and time’to testiry.
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Should you have any additional questions or cements, please don®
to give ny office a call.

Sincerely,

Mike Beirne
State Representative

ra/jz
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Rep. Bierne
November 23, 1981

about the time involved. Mr. Holmes tells me that in the next
few weeks, the majority of the work on the bill will be con-—
ducted Since | believe there are many problems with the bill,

I want to be sure that the opinions of the non-Anchorage
communities are heard and fully considered--a feeling I did
not receive from the last teleconference.

HB 210 has important ramifications in the rural communities, so
I am concerned that these communities can offer their Tfull
impact.

Sincerely,

Linda M. Wingenbach
Attorney-at-Law

cc: Legislative Affairs
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Honorable John Carr
29 June 1979
Page Two

In short, as an attorney and political person, | cannot recommend
him too highly to you as a person who would make an important
contribution to the vital work of the conference.

Sinceri

Richard Whittaker
RW?mh

cc: Mr. Rudy Johnson s
Box 4-1646
Anchorage, Alaska 99509



JOINT CUSTODY. SOLE CUSTODY: A NEW STATUTE REFLECTS A NEW PERSPECTIVE

The legislative evolution of the new California custody law; origins and
intent as a guide to understanding and administering joint or sole custody.

James A. Cook*

The greatest impact of California's new child
custody Statute is the effect it will have upon the
expectations and conduct of parents prior to a
court hearing. Secondarily, the new law modifies
the options available to t court and the con-
siderations which must be  ghed in disposing of
custody cases. Transiti  nto the new concept
may initially be difficul-  the courts. However
the burden of change v lessened as the divorc-
ing public becomes in advance of custody
proceedings, of th te’s intent. The new
Statute facilitates presc, ion of the child's needs
for contact with both parents; it reduces use of
the courtroom by one parent to destroy the other
parent, to the detriment of the child's best in-
terests.  This new Statute's emphasis on joint
custody is intended to alleviate other problems
frequently generated under the former law:

1. Defusing child-stealing and suppcrt-avoidance
This legislative recognition of joint custody and

its implementation by the courts may defuse and
reverse the increasingly menacing recourse by ex-

cluded parenu to "child stealing" and/or abandon-

ment of financial support for lack of meaningful,
frequent and extensive contact with their children.
Legal practitioners have been reluctant to aﬁpg
punitive or confiscatory sanctions in cases of child-

stealing or abandonment of support. Observers
have been uneasy about a legal solution that focus-
ed solely on punishment and support-collection on
behalf of custodial parents, when many custodial
parents share the responsibility for the provoca-
tion. Instead, joint custody provides an oppor-
tunity to demonstrate and increase respect for
equality under the law while effecting a possible
induction of child-stealing and support-avoidance.

2. Redressing the imbalance between mother vs
father custody fights.

Additionally, it is intended that this new empha-
sis upon joint custody will result in tempering a
recent trend of fathers to strive for sole custody.
While the opportunity for fathers to ampcte for
sole custody tests the equality of the sexes insofar
as sole-custody decrees are concerned, the result is
increasingly hostile custody battles because of a
hei%htened expectation of unilateral victory by
both parents. The new law will shift the view of
equality - from a statistical determination of how
frequently fathers rather than mothers achieve
sole custody - to a decision based on protecting
a child's access to hoth parents and on encourag-
ing parental sharing of responsibility for the child.

*James A. Cook initiated and authored the initial version of AB 1480, secured

sponsorship by California Assemblyman Charles Imbrecht of Ventura, en-
couraged the fourteen additional Senators and Assemblymen who became
cosponsors, and coordinated and monitored the endorsements, hearings and
imendments that resulted in passage and signature into law of AB 1480.

James A. Cook, 10606 Wilkins Avenue, Los Angeles, California 90024
Home: (213) 475-5352. Office: (213) 772-4200



3. Discouraging the use of child custody for intimi-
dation.

The most immediately apparent feature of Cali-
fornia’s new child custody law is “the message it
sends in advance to divorcing parents”: a power-
play for exclusive child custody, either for pur-
poses of intimidation or to force subservience in
negotiation, is less likely to be tolerated by the
court. Therein, the new Civil Code Section 4600
and 4600.5 is regarded as one of the most signifi-
cant evolutions of California’s family law aince the
advent of "no fault" divorce in 1970, which elimi-
nated the airing of “faults” as justification for
divorce. Henceforth, the new child custody Statute
will largely dissolve the recourse to winner-take-all
custody litigation that has heretofore been sub-
stituted for the catharsis of airing "faults."

Preference is likely to favor joint custody, or
sole custodianship for that parent who demon-
strates the most cooperation and tolerance for the
child's frecuent and continuing contact with the
alternate parent. Consequently, an antagonistic
and covetous parent is likely to be denied sole
custody and may jeopardize the opportunity to
participate equally in joint custody.

The intentions and consequences of the legis-
lation. as they evolved during the legislative pro-
cess and as amended into Section 4600 and Sec-
tion 4600.5 of the Civil Code, are itemized below.
The itemization is not necessarily in the order of
importance to petitioners or counselors. For ease
of reference the items are in the same sequence as
the issues occur in the new Statute.

Policy Statement
Intent

The intention of the original version of AB 1480
was to establish a guide, a goal, and a preference
for divorcing parents. By making iOle custody less
likely to be decreed by the court*,, the intent of the
original as well as the final versijn of AB 1480 is to
caution divorcing parents who would otherwise be
prone to pursuing sole parent custody for pur-

poses of vindictiveness, leverage or extortion. Since
the advent of California’s “no fault” divorce a
decade ago, there has been widespread suppaosition
that the battleground has subtly shifted from
personal accusations to custody and visitation
fights thus confounding rather than resolving the
divorce process.

While serving as a guide to divorcing parents,
the original version of AB 1480 placed no restraints
on tile discretion of the judiciary other than a first
preference consideration of joint custody before
recourse to sole parent custody.

As an early endorser of AB 1480, Professor Jay
Folberg of the Lewis & Clark College, Portland,
Oregon, and Executive Director of the Association
of Family Conciliation Courts, characterized the
intent succinctly: "We too often forget that one of
the most noble functions of law is to provide a
model of what is expected of people. | believe
that the approach of AB 1480, creatim a ‘prefer-
ence’ forjoint custody, is the best alternative."

SB 477, which also made joint custody avail-
able to the court, placed constraints of justifica-
tion on the court's selection of sole parent custody
rather than making joint custody a preferred alter-
native. SB 471 requir  hat the court must state
the reasons denying joint custody in cases where
(a) both parents sought joint custody, (b) one
parent petitioned for joint custody, (c) ora termi-
nation or modification of joint custody was ob-
jected to by a parent. The legislative conference
which resulted in the final version of AB 1480,
and which incorporated most of the provisions of
SB 477 to assure the likelihood of passage, resulted
in AB 1480 adopting these same restraints upon
the court's discretion. Thus, although sole and
joint custody are co-equal preferences in the new
law, the court must justify its decision to award
sole custody in specified situations.

The policy statement which introduces the new
Statute makes clear the intent of the new law,
despite the court’s continued discretion to award
sole custody.



Frequent and continuing contact

Section L. Section 4600. The Legislature

finds and declares that it is the public policy

of this state tn assure minor children of fre—
quent and continuing contact with both

parents after the parents have separated or

dissolved their marriage... .

Originally, adpolicy statement describing custody
intent appeared as a concluding paragraph of SB
477, while a briefer policy statement intending
“equal access” by achild to both parents appeared
at the outset of AF 1480.

In the final version of AB 1480, the policy
statement of SB 417 was adopted as the opening
and quiding heading to the statute: .. to assure
minor children of frequent and continuing contact
with both parents ..

Prior to amendment, the policy statement con-

tained the phrase “close and continuing contact"
However, it was conjectured that “close” might be
erroneously interpreted to imply a requirement of
physical proximity of residence for both parents
and, as such, place a proximity qualification on the
availability of joint custody. But it was subsequent-
ly stressed that physical proximity was not essen-
tial for implementation of joint custody, given
the availability of modem transportation, and that
frequent and continuous contact” was a goal
worthy of precluding any possible misinterpreta-
tion of “close" contact.

“Equal access" succumbs to reasonableness

Fairness has been ar influential stimulus in the
quest forjoint cusiody legislation. Consequently,
equalit* of ontact by each parent with the child
or child.rn \'as an initial preoccupation of the
proponents. Nevertheless, the proponents also did
not want to obscure or jeopardize this humani-

tarian concept by attempting to define with pre-

cision an equal allocation of time. While balance
of contact is encouraged by the new law, the
limiting requirement of “equal” has been removed,
and instead parents are encouraged to seek, and to
offer, time with the child or children on the basis
of that which is practically and conveniently

available. Parents are encouraged not to be exclu-
sively concerned with equitability. This oppor-
tunity for flexibility should allow both parents an
escape-hatch from the slavery cf equitability if
it is within their ability to assume more time with
a child, or to offer more of such time to the
alternate parent.

Encourage parents to share

Section L. Section 4600 . .. and to encourage
parents to share the rights and responsibilities
of child rearing in order to effect thispolicy.

Encouragement of joint custody, in the opening
policy statement, occurs because of the desire by
proponents to enlist the aid ofjudge’. Conciliation
Court counselors and private practitioners to
encourage divorcing parents to opt for or acquiesce
to the joint custody solution.

The necessity of encouragement and the pre-
ferable goal of joint custody now places upon the
State, in the form of a policy statement, the
obligation to develop imaginative methods for
inducing parents to voluntarily prefer joint cus-
tody. While the Statute has not specified the
mechanism for doing so, the new law may cultivate
imaginative means of encouragement.

Initially, the burden will fall heavily upon Con-
ciliation Courts and jurists during hearings. Even-
tuallﬁ, a more widespread awareness of the Statute
by the divorcing public is likely to precondition
di\éorcing parents to an expectation of joint cus-
tody.

The combination of “no fault" divorce and
equal division of community property had dimi-
nished the courtroom airing of “faults” and reasons
for unequal divisions. Faults and contentions are
still voiced, but to a lesser degree, similarly,
although reasons for not granting an alt-mate
parent joint custody are likely to be aired, it
hoped that courtroom practice will reflect tin
spirit and intent of this Act, as occurred with the
“no fault” law, with expectation of ajoint custody
resolution of diild care by divorcing parents.



Order of preference: To both parentsjointly or to
either parent

Section L. Section 4600. In any proceeding
where there isat issue the custody ofa minor
child, the court may. during the pendency of
the proceeding or at any time thereafter,
make such order for the custody of the child
during minority as ma; seem necessary or
proper. If a child is of sufficient age and
capacity to reason so as toform an intelligent
preference as to custody, the court shall con—
sider and give due weght to the wishes of the
child in making an award of custody or modi —
fication thereof. Custody should be awarded
in the following order of preference, accord—
ing to the best interests of the child:

(@ To both parents jointly pursuant to

Section 4600.5 or to either parent.

The new law did not spring full blown without
attention to previous phraseflogy. On the con-
trary, if there was any single phrase in the prior
Statute that spawned AB 1480's concept, it was
the long adliered-to directive which is repeated in
the new law. “Custody should be awarded in the
following order of preference.” The previous
statute permitted no other alternatives than: (a)
To either parent, (b) To the person or persons in
whose home the child has been living, (c) To any
other person or persons deemed suitable.

Proponents of joint mstody assumed that the
most desirable goal with the least likely trauma for
child and parents would be to list joint custody as
the first preference, ahead of the other alternatives.
An interim version of SB 477 specified * to either
parent or to both parentsjointly.” The word order
was reversed when adopted from SB 477 into the
final version of AB 1480, so that “ To both parents
jointly" appears prior to the alternative of “to
cither parent.”

No single issue within this legislation was more
vigorously debated than whether "To both parents”
should be listed separately and unequivocally as
the first preference, or if there should be equal
consideration, within the same paragraph, of the
alternative of sole parent custody. Ultimately, the
"both parents jointly" provision was further

secured as a preferred goal by provisions in Section
4600.5 and by the addit-m of a qualification that
ifjoint custody is not decreed the court m ist con-
sider which parent will be most likely to fac'litgte
contact between the child an non-custodial parent.

The intention of the proponents for a separate,
unequivocal and first preference ofjoint custody is
worth reporting. The intent was to establish a goal
that would minimize the necessity for adversary
litigation.  Presumably, a parent seeking joint
custody and willing to tolerate the alternate parent
in joint custody would be less Ukely tc conduct an
aggressive, adversary litigation attack and conse-
quently be less effective as a litigant. A preference
for joint custody was also viewed as the best way
to guarantee equal protection of both parental
roles in those cases where two parents are compet-
ing for the exclusive care of their child.

When given equal ranking with joint custody,
the presence of a sole custody alternative inspires
an ominous spectre of needing to attack the alter
nate parent as unfit to be a sole custodian. In addi-
tion, an apprehensive parent who would otherwise
consider joint custody as acceptable, may be fight-
ing for sole custody because of a fear that an
uncertain evaluation between joint and sole cus-
tody may result in their loss of custody together.

Conscientious jurists, mindful of the public
policy goal of the new Statute, will have to dis-
cern whether a parent litigating custody is doing so
for purposes of protective self-defense because the
new Statute has not clearly and separately itemized
joint custody as a first priority consideration of
the court.

Considering the parent most likely to allow fre-
quent and continuing contact

Section I. Section 4600. In making an award
of custody to either parent, the court shall
consider which parent Ismore likely to allow
the child or children frequent and continuing
contact with the noncustodial parent...

~ The caveat of cooperation as a character trait
in selecting a sole custodian, ifjoint custody is not
to prevail, had its ongin in simple wisdom.



Responding to the w.angles and dissension that
evolved from the leverage inherent in sole parent
custody, Dr. Jose Santngo of the University of
Arizona Department of i .ychiatry suggested {
ing a Phoenix, Arizona conference on May 22,
1976, at a time when the joint custody concept
was still a rarity), “ give the child to the parent who
will tolerate the most the child's relationship with
the other parent.” This proposal became known
colloquially as ‘favoring the most tolerant parent’
as ameans of both rewarding and inducing coopera-
tion.

The opportunity of giving this proposal the
force of law occurred during a final amending
session of AB 1480, in August 1979, when Dr.
Diane Trombetta of Los Gatos, California sug-
gested this terminology in the version of AB 1480
that succeeded SB 477. This particular provision
favoring the tolerant and cooperative parent in
sole custody decisions could become one of the
most significant and influential changes in evaluat-
ing the suitability of sole custodians. As a mini-
mum, it may inspire more guarantees and demon-
stration of tolerance and cooperation than has
been customary of sole custody seekers heretofore.

At a concluding amendment conference. Judge
David B. King of the San Francisco Superior

Court's Domestic Law Court cautioned that, al-

though important, he didn't consider the coopera-
tion criterion as overriding, that there were also
other worthy considerations, and that demon-
strated tolerance of the alternate parent should be
“among other considerations” and not the sole
determinant.

No preference of a custodian because of that
parent's sex

Section /, Section 4600. In making an award
of custody to either parent, the court... shall
not prefer a parent as custodian because of
that parent”s sex.

This qualifier was adopted during an early am-

endment to SB 477 and ultimately included in its
entirety within AB 1480.

dur-

In the court's discretion, a plan for implementa-
tion of custody

Section L. Section 4600. (b)(i) The court,
in its discretion, may require the parents to
submit to the court aplan for implementation
of the custody order.

One of the unique effects of allowing the court
to require a custody implementation plan is that
it may also require the submission of a plan for
the implementation of sole custody before, or
after, decreeing sole custody. In addition, the
opportunity of the court's discretion in requiring
a custody plan is another means to discern how
cooperatively an individual parent would subse-
quently administer custody.

Heretofore, although the court might hear all
manner of testimony about the worthiness, or
lack thereof, of a parent to be sole custodian, it
was neither required nor customary for the sole
custodian to give any of his/her plans for imple-
menting sole custody. Implementation decisions
were solely at the discretion of the recipient of
custody, frequently to the pain of the excluded
noncustodial parent. Challenges and a return to
court for new hearings were often fomented by
implementing sole custody, without such a plan.

The genesis of a discretionary requirement for
submission of a plan was an outgrowth, however,
of hearings and debate about provisions suggested
for inclusion in an early version of SB 477, The
initial version of SB 477 alsr proposed topics for
evaluation within mandatory joint custody plans,
while such topics may be prudent for divorcing
parents to consider voluntarily when creating a
joint custody plan, they were ultimately elimi-
nated from SB 477 as being too great a potential
incursion into private decision-making, as being
culturally biased against some parents upon whom
they would impose, and as requiring more flexi-
bility to accommodate changing economic condi-
tions and the evolution of growing children’s
interests.

The plan provisions amended into SB 477 in
April, 1979, but later removed in response to
objections du mg hearings, were not mandatory



nor essential to the court's granting of joint cus-
tody. The provisions were suggested to enable
parents to determine the manner of carrying out
(a) “the child's education,” (b) “daily routine,”
(c) “association with friends,” (d) “religious train-
ing,” (e) “and other activities.” Considering the

differences of opinion that most couples ordi-

narily experience during divorce, the itemization
was sardonically characterized as a new selection of
controversial topics that the divorcing couple might
not nave otherwise considered, and sufficiently
provocative to make joint custody agreement
virtually unattainable. If consensus on such topics
is not forthcoming, it may be prudent merely to
allow most or all of these considerations to be
resolved by each parent for that period of time
when the child is in the respective parent's care.

The fact that the plan topics were eliminated
from SB 477 during its legislative processing and
were never a requirement of AB 1480 may imply
to the court that, as such, these topics are not an
influential determinant of joint custody but that
divorcing parents are prudently advised to consider
these issues voluntarily even though they do not
influence a decision for cr against joint custody.

Out of state residence not a barrier to joint
custody. An initial version of SB 477 excluded
joint custody when one of the parents lives out of
the state and also provided for termination ofjoint
custody if a parent established or was uKeIK to
establish a residence in another state. Both of those
provisions wen; eliminated during the amendment
process of SB 477. The reasons for their elimina-
tion ire a useful instruction to individuals adminis-
term  >radjudicating the new law.

First, the provision would have provided a per-
verse opportunity for a recalcitrant parent to de-
feat the imﬁlementation of joint custody merely
by leaving the state.

Second, a requirement of residence within the
state for both parents and children could defeat
the availability ofjoint custody for the numerous
families living in California border communities
wh.rein one parent might be living a short distance
away in the bordering state. The family would be
denied the opportunity of joint custody while

other parents residing hundreds of miles apart with-
indCaIifornia could avail themselves of joint cus-
toay.

Third, the prevelance and availability of travel
and transportation, regardless of state borders, is
already facilitating an exchange of children be-
tween parents that should not be denied future
petitioners ofjoint custody.

Plans subsequent to custody orders

Section L. Section 4600. (b) (I) The court,
in its discretion, may require the parents to
submit to the court a plan for the implemen—
tation of the custody order.

The version of AB 1480 that was ultimately
passed was careful not to specify that, as a con-
d'rion of granting joint custody, a custody plan
must first be submitted to and approved by the
court,

A requirement of a plan in advance was con-
sidered as potentially hamstringing the goal of
joint custody for at least two reasons: First, plans
prior to order could tend to inspire the thwarting
of joint custody if one party or the other took that
opportunity to insist on implementing provisions
that would make joint custody unfeasible. Second,
the requirement of a plan in advance might re-
direct the court's energies from the preferred pub-
lic policy goal of encouraging joint custody into
being an arbiter of plan detalls - a time-consum-
ing task that might make the court long for the
expediency of the past wherein a sole parent was
decreed custodian, the alternate parent was re-
strained to visitation, and the custodian was given
tr|1e relatively unexamined implementation of a
plan.

Thus, in the new law. the court is permitted to
discern whether joint custody would be in the best
interests of the child, to so decree, and to require
aplan from the parents subsequently.

On the other hand, durin ‘he first several
months of hearings under this new Code Section,
courts may be asking for plans in advance as a
means of determining how cooperative the parents



are likely to be, and which parent is more likely
to facilitate frequent and continuing contact with
his or her co-parent. Since non-cooperation could
jeopardize custody altogether, the request of a plan
in advance of order could induce cooperation for
fear of the alt;rnate consequences.

Custodianship in the home where die child has
been living.

Section I. Section 4600. (wd (2) Ifto neither
parent, to the person or persons in whose
home the child has been livinj ina wholesome
and stable environment.

With the exception of the opening phrase, "If
to neither parent.” the remainder of the statement
is derived, In its entirety, from the prior law. Cus-
tomarily, and almost universally, this decision is
applied when the child is not awarded jointly or
to either/parent.

The opening qualifier, “If to neither parent,
was added as a precaution just in case a narrow
interpretation of the statement without that phrase
gave an undue opportunity for sole parent custo-
dianship to the parent who had obtained initial
and temporary custody, pending resolution in
trial, because of the advantage of an interim
period of residence. AB 1480 proponents urging
such a qualifying phrase were painfully aware of
how influential upon an ultima*** custody decision
the obtaining of temporary but exclusive custody
has been in administering the prior statute.

Custody to other persons; no new 4600 changes

Secrion L Section 4600. (b)(3) To any
other person or persons deemed by the court
to be suitable and able to provide adequate
and proper care and guidance for the child.

(c) Before the court makes any order
awarding custody to a person or persons other
than a parent, without the consent of the
parents. It shall make a finding that an award
of custody to a parent would be detrimental
to the child and the award to a nonparent Is
required to serve the best interests of the
child Allegations that parental custody would
be demtnental to the child, other than a state—

ment of that ultimate fact, shall not appear
in the pleadings. Tne court may, in itsdis—
cretion, exclude the public fn m the hearing
on this isste.

This section is repeated, without change, from
the prior law.

A presumption of joint custody where both parents
agree.

Section 2. Section 4600.5 is added to the
Civil Code to read: 4600.5 (a) There shall be
a presumption affecting the burden of proof.
that joint custody is in the best interests of
a minor child where the parents have agreed
to an award of joint custody or so agree in
open court at a hearing for the purpose of
determining the custody of the minor child
or children of the marriage.

Reportedly, there have been instances of the
court previously refusing to grant joint custody
although both parents had volunteered a joint
custody resolution of the custody decision. The
reasons for refusal covered a broad spectrum,
ranging from a lack of authority for the court to
do so in the previous law to a supposition about
the inability of divorced parents to share parent-
ing decisions.

This portion of 4600, granting joint custody to
parents who so agree, was the least controversial
provision of the proposed joint custody legisla-
tion. Both AB 1480 and SB 477 started with
this assumption, and from this base of agreement
some of the less tractable proposals emanated.

One observer commented. "It hardly seems
necessary to lecture the court about presumption
when both parents agree.”

‘... 0r soagree in open court.. ." is the pro-
vision within this portion that will probably give
jurists the greatest opportunity to advise, guide,
caution and to strike a phrase for 4600's policy
statement. At the moment of court appearance,
the tension and emotion of the events is frequently
a high-water mark of both reKntments and expec-
tations wherein the voice of authority, prudently



restrained, may elicit the agreement resulting in
joint custodv. For this reason, the proponents of
this measure purposely did not limit agreement
solely to that achieved prior to appearance in court.

Court statement of reasons for denial of joint
custody.

Section 2. Section 4600.5 (a) If the court
declines to enter an order awarding joint
custody pursuant to this subdivision, the
court shall state in itsdecision the reasons for
denial ofan award of joint custody.

This is the first of three times within 4600
wherein the court is required to state reasons for
denying joint custody. This portion refers to
situations wherein both parents agree to joint
custody. The addition of this “reasons for denial"
requirement occurred midway in the amendment
process, and was accepted without objection when
retjerring to two parents who agreed to joint cus-
tody.

Later, during the concluding amendment ses-
sions that led to acceptance of an AB 1480 that
would be superseding SB 477, the “reasons for
denial" requirement became a vigorously pursued
last minute addition to subsequent portions of
4600.5.

Philosophies are legislated as much by coinci-
dence as by deliberate intent. The evolution of the
“reasons for denial" requirement is an interesting
case in point.  Originally, AB 1480 sought a
clearcut first-p ority, preferential consideration
of joint custody by the court before recourre to
other custody alternatives. Options other than
joint custody were not foreclosed from the court's
discretion, however. The intent had been encour-
agement and inducement toward a joint custody
consideration, first Opponents contended that
AB 1480 was imposing mandatory joint custody,
presumably in every case, although there was no
word or phrase combination in the original version
of AB 1480 that imposed a categorical demand
upon the court for joint custody. Most signifi-
cantly, there was no requirement upon the court
to justify why joint custody had not been ordered.

On the other hand, SB 477, which was being
attacked as not sufficiently assuring of joint cus-
tody placated some opponents by amending-in the
“reasons for denial" obligations, at least within the
portion wherein both parents have agreed to joint
custody.

Ironically, SB 477 which initially imposed the
least change from prior practice, ultimately be-
came the vehicle that would require the court to
justify its ‘no joint custody' reasons. In other
words, these obligations upon the court's discre-
tion were ultimately to be adopted by AB 1480, a
bill which did not originally require the court to
justify decisions, but which superseded SB 477 in
passage through the legislature.

The effect of this present legislation seems to be
a Statute that more narrowly defines the court’s
goal and discretion, as well as justification for
doing otherwise, than any party to the legislation
at the outset had envisioned.

But, does a “reasons for denial" requirement
make joint custody any more assured? A theory,
voiced at the time the phrase was amended-in,
contended that si'ch a requirement provided a
specific record that could be questioned upon
appeal, that it might lead to more joint custody
decisions because of the appeal scrutiny and, to a
certain extent, diminish the frequency of "reasons
for denial" in situations wherein both parents were
more nearly equal and fit.

The prime aim: application for joint custody by
either parent

Section 2. Section 4600.5 (b) Upon the ap—
plication of either parent, joint custody may
be awarded in the discretion of the court in
other cases.

No other issue was so vigorously debated than
whether an individual parent (as compared to both
parents petitioning concurrently) could apply for
and successfully achieve joint custody.

Gh'en the competitive and adversary dynamics

of divorce, propone its ofLoint custody contended
that joint custody would be less likely to occur if



agreement by both parents were required: such a
requirement would leave the power of decision
solely within the hands of the least cooperative
parent to the disadvantage of children and an
alternate cooperative parent

Altruism rather than antagonism is more likely
t “win" something for each parent by permitting
either to app’y  The new Act encompasses a
principle of succe sful negotiation: an opportunity
for either party to propose a solution that resuhs
in both “winning" something from a less than ideal
situation.

Heretofore, the decree of sole custody resulted
in the appearance of a “wirner” and an excluded
parent who resentfully nurtured p'ans and hopes
that fueled repeated court aﬁ)pearances. While joint
custody may not entirely eliminate return engage-
ments in the courtroom, it is likely that most such
hearings will revolve around plan modification
rather than another round of the zero-sum game
of “exclusion" versus “access."

The court may investigate

Section 2. Section 4600.5 (b) For the pur-
pose of assisting the court in making a deter-
mination whether an award o fjoint cusndy is
appropriate under this subdivision, the court
mav direct that an investigation be conducted
pursuant to the provisions o f Section 4602,

This provision, enabling the court ,0 initiate
and direct an investigation to uctermine the ap-
propriateness of joint custody, resulted from the
amendment of a slightly different concept con-
tained in SB 477. SB 477 permitted either party
to initiate such an investigation through a request
to the court. However, it was feared that giving

opposing parties the opportunity to initiate in-

vestigations might inspire a wave of costly investi-
gations strategically nitiated to catch the other
party at a moment when they are less equipped to
accommodate&oint custody, such as shortly after
they are excluded from the former home and while
one party had possession of the child's customary

living quarters.

By giving the court the discretion of initiation,
it was Intended to relieve the excluded parent from
the implied pressure of scrambling to establish and
assume the expense of creating living quarters that
wouid appear, upon investigation, as suitable for a
join: custodian even before the parent had been
assrned of the likelihood of ajoint custody decree.
Although it is hoped that investigation would cen-
ter on the quality and sincerity of the eventual
joint custodian's parenting, it is recognized that the
politics of investigation, as inspired by opponents,
seek to reveal inadequate physical quarters, in-
conveniently located and at variance with the
child’s pre-separation home.

The court’s denial reasons when one parent applies
forjoint custody.

Section 2. Section 4600.5 (b) If the court
declines to enter an order awarding joint
custody pursuant to this subdivision, the court
shall state in its decision tne reasonsfor denial
ofan award ofjoint custody.

This is the second of the three provisions in the
new statute requiring the court to spe lout justi-
fications ifjoint custody i* denied. Some observers
concluded that this provision would permit a
parent who Had applied forjoint custody, and who
had been denied, the opportunity to evaluate the
possibilities of appeal.

~ The intent of this statute is not to increase the
inc.dence or provocation of appeal.

It is hoped that, in those situations wherein a
denial of joint custody is likely to occur, the court
will probe the reasons for denial during hearings
wherein interpretations may be resolved, or con-
firmed, rather than entering the order and leaving
appeal as the only recourse for clarifying misinter-
pretations.



Sharing physical custody, integral to foint custody

Section 2. Section 4600.5 (¢) For the pur—
poses of this section, "joint custody" means
an order awarding custody of the minor child
or children to both parents and providing that
physical custody shall be shared by the par—
ents in such a way as to assure the child or
children of frequent and continuing contact
with both parents;

During drafting, this paragraph became the so-
called “definition” of joint custody that links
physical custody with the goal of the opening
policy statement: “assure the child or children
of frequent and continuing contact with both
parents.” The purpose of the paragraph is pri-
marily aimed at an understand™" , and considera-
tion of the physical aspect of joint physical cus-
tody. However, the paragraph purposely does not
elaborate with constraining prerequisites such as
scrupulously equal contact or conditions of resi-
dence. Instead, the parents are encouraged to
work out personally the details of sharing physical
custody as hest befits their circumstances, or
through counselors or otter helpful intermediaries
who will aid the parents in traversing the anta-
gonisms of the Ju_st;divorcing period into the
Implementation of joint custody.

Joint legal custody for parents unavailable for
joint physical custody

Section 2. Section 4600.5 (c) .. provided,
however, that such order may award joint
legal custody without awarding joint physical
custody

Of all the provisions of Section 4600 and 4600.5
that may be productive of mischief, or antagonis-
tic interpretation or decree, the opportunity for
the court to award joint legal custody without
awaiding joint physical custody could intrigue the
most litigious ot counselors and parents.

Curtailment of the opposite parent's ‘access'
in joint custody to mere legal participation was
not the intent of this wording. The opportunity
for joint legal custody was inserted in response to
the few requests of divorced parents who wished to
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participate jointly in the legal decisions of custody
but, by reason of distance, isolation, circumstances
of remarriage or other restraints, ' «ere unable to
participate In joint physical custody.

Three months after AB 1480 and SB 477 were
underway in the legislative process and had left
‘heir respective legislative houses of origin, Division
Four of California’s First Appellate District, on
May 9, 1979, handed down a decision In Re Mar-
riage of Neal. In view of the extensiveness of the
comments within In Re Marriage of Neal, readers
can draw innumerable inferences from the ruling.
For divorcing p-rents the most anxiety-producing
observation was that joint legal custody was. in
effect, meaningless in comparison with the practi-
cal, day-to-day presence of sole parent physical
custody. The few individual parents who had joint
legal custody were increasingly apprehensive that
their sharing opportunities were non-existent. (AB
1480, which was legislatively considered after the
In Re Marriage of Neal decree of May 9, 1979 and
chaptered on September 21, 1979, supersedes
In Re Marriage of Neal as well as imposes a policy
that a child must be assured cf frequent and
continuing contact with both parents regardless of
joint legal custody.)

Furthermore, there was. and is. concern that r
joint legal custodian will have acquired all the legal
responsibilities and obligations 0" a child's conduct,
encounters with the law. creditors and litigants
but with none of the frequent and continuing
physical relationship that might enable such a
custodian to forestall or ameliorate in advance the
delinquency resulting in the child's legal problems.

A succinctly worded resolution of this phraseo-
logy problem was proposed during the final amend-
ment scramble, and practitioners may wish to
adopt the intent of the proposal, although this
particular phrase did not find its way into the final
text in competition with numerous other consid-
erations elsewhere in the legislative bill.  The
resolving proposal  That joint legal custody to
awarded to a parent who requests joint legal
custody only, without warding joint physical
custody.



Maodification or termination ofjoint custody orders
upon petition

Section 2. Section -1600.5 (d) Any order

for joint custody may be modified or termi—
nated upon the petition of one or both par—
ents or on the court§ own morion ifitis

shown that the be -t interests of the child re—
quire modification or termination of the

order.

Of all the paragraphec provisions within AB
1480, few are mere cautionary to parents about
assuring “the best interests of the child” than
that regarding modification or termination of
joint custody orders

One parent, both parents, or the court can move
for modification or termination, but the operative
consideration for change r ashowing of detriment
to the child's best interests. Heretofore, an ex-
cluded parent frequently "gunnysacked” a reserve
of complaints about the sole custodial parent's
presumed violation of the child's best interests, as
ammunition toward a reversal of sole custody or
liberalization of visitation rights. At least in joint
custody situations the parents can “ keep bx>k on
each other" with some equality, and p diaps
eventually with tolerance and practicality as each
experiences similar responsibilities.  If each is
nevertheless tempted to scrutinize the other par-
ent's child-rearing toward the goal of threatening
modification or termination, the overall effect may
be a better attention to parenting, responsibility,
and moral and ethical conduct than occurs In
conventional families. The spectre of *answering
up" in court is chastening.

But the decidin? proof will lie in “the best
interests of the child." There is no certainty that
“best interests” are served hy isolating a child from
experience with conflict, by imposing sameness
rather than diversity, b/ labeling one parent to he
“visited” and the other to be custodian, and by
depriving a child from access to the alternate par-
ent for substantial periods of time.

Previous interprets!ion s of "hest interests”
placed more emphasis on routine, discipline and
Isolation than upon tolerance, forgiveness and

accommodation. The latter trio may be among the
better interests in pri Coring a child for survival in a
crowded, changing adun vorld.

Contentions for and aganst loint custody will
probably unearth mere novei in- provocative in-
sights into a child’s best interests than we have
heard in the past.

Unilaterally, the court by its own motion will
have some difficulty demonstrating that a modifi-
cation or tei nination ofjoint custody is in the best
interests of the child if both parents have agreed
to joint custody, since Section 4600.5 (a) presumes
that under circumstances of such agreement joint
custody is it the best interests of a minor child.

Opposition by a parent to modification requires a
court'sjustification

Section 2. Se 1on 4600.5 (d) The court shall
state in Its decision the reasons for modifica—
tion or termination of the joint custody order
if either parent opposes the modification or
termination order.

The third situation in Inch the court is re-
quired to state reasons substantiating orders other
than joint custody comes into play if either parent
opposes modification or termination of joint cus-
tody. Consequently, there is a strong likelihood
that for purposes of appeal or remodification,
attorneys representing clients about to be excluded
from joint custody will oppose modification from
joint custody as a matter of protective procedure.

The penalties for objection to an alternate par-
ent who desires to cooperate in joint custody are
S0 uncertain, and so potentially counterproductive
as implied by 4600 (b) (1) with its favoritism for
the cooperative parent that, rather than moving
directly for modification or termination, an un-
happy co-custodian is better advised to first test
the possibilities of drawing a tighter fence around
the alternate parent's freedom of action or of
negotiating tradeoffs during conciliation.



Previous orders modifiable to joint custody

Section 2. Section 4600.5 (e) Any order for

the custody of the minor child or children of

a marriage entered by a court in this state or

any other state may. subject to the jurisdic—
tional requirements setforth in Sections 5152

and 5163. be modified at any rime toan order

of joint custody in accordance with the pro—
visions of this section.

Will the court be swamped with requests for
modification to joint custody? Probably, but
requests will be tempered by a consideration of
the expense of successful modification, or by ap-
prehension ¢toui now successful modification is
likriy to be. Non-custodial parents who have
adapted to the expectation that sole parent custody
would always prevail and who have developed
another lifestyle may not now seek joint custody.

Because of the incessant requests for informa-
tion about retroactivity during the legislative pro-
cess, an accommodation for modification was as-
sured. Since divorce is better comprehended in
retrospect than in prospect, anu though AB 1480
is intended to benefit children and parents who
are not yet aware they will be divorced, it is
understandable that most of the followers of this
legislation were doing so from retrospect.

The court may not necessarily bear the brunt
of the first wave of modification actions. A
parent desirous of joint cur,ody may find it
expensive, antagonistic, and of uncertain outcome
to make the first overture to the altemat' -went
through court ordered heanng. Instead, the r.
sourceful. parent who does not enjoy easy rapport
with the other parent may find it productive to
have a counselor (mamage, family, religious or
legal) make the initial overture for exploratory
conversations leading to joint custody.  Joint
custody implementation plans worked out between
parents, as directly as possible, are probably pre-
ferable to nsking the court's arbitrariness in de-
creeing implementation.

California's joint custody decree affecting another
state's

Section 2. Section 4600.5 (e) Any order for

. . custody... entered by acourtin... any
other itate may. subject to the jurisdictional
requirements set forth in Sections 5152 and
5163. be modified at any "ime to an order
of joint custody. ..

Qualms about the ability to enforce a California
custody decree in other states led proponents of
SB 477 to author into an early version the pro-
vision tfat joint custody could not be ordered if
one parent lived in another state, and that joint
custody could be terminated if one of the co-
custodians moved to another state. A similar
restraint was not a part of aB 1480. and AB 1480
proponents opposed such provisions in SB 477.
The outcome was to mesh these considerations
with the protections of the Uniform Child Custody
Jurisdiction Act.

Section 5152 of California's Civil Code is similar
to Section 3 of the Uniform Child Custody Juris-
diction Act, while Section sie3 is similar to Sec-
tion 14 of the Uniform Child Custody Jurisdiction
Act. Section s152 requires that California pe the
home state of the child at she time of commence-
ment of the proceedinp or within six months
prior to commencement of the proceedrg. Or,
California could assume jurisdiction if the child and
the child's parents have a significant connection
with California.  Physical presence of the child
within the <tste is influential but that criterion
alone is not sufficient to confer jurisdiction.

Section 5163 restrains California from assuming
junsdiction over custody decrees made by another
state unless it appears that the court which ren-
dered the decree does not now have jurisdiction or
has declined to assume jurisdiction. Even so, Cali-
fornia is obligated to give due consideration to the
transcript and proceedinp that have occurred in
another state if California assume! h.radiction.

Thirty-nine states have now adopted the Uni-
form Child Custody Junsdiction Act drafted in
1968. California adopted the uccia in 1973.
States adopting tn 1979 include Arkansas. Illinois,



Maine, Nebraska, New Jersey, North Carolina,
Tennessee, Virginia and Washington.

The states that are outside of the UCCJA agree-

ment, as of Fall 1979, are Alabama, District of
Columbia, Kentucky, Massachusetts, Mississippi,

New Mexico, Oklahoma, Puerto Rico, South Caro-

lina, Texas, Utah, Vermont and West Virginia

If a parent intends to use the new California law
to achieve ajoint cus ody decree not awarded in
another state, the provirions of the UCCJA are the
first of the obstacles to bi considered.

On the other hand the UCCJA will assist in
protecting a California decree in other UCCJA-
endorsing states as long as the parents and child
adhere to the prerequisites for California to retain
jurisdiction.

Using conciliation to ease the court's burden

Section 2. Section 4600.5 if) In counties
having a conciliation court, the court or the
parties may, at any rime, pursuant to local
rules of court, consult with the conciliation
court for the purpose of assisting the parties
to formulate a plan for implementation o f ihe
custody order or to resolve any controversy
which ‘has arisen in the implementation ofa
plan for custody.

The new law could facilitate access to concilia-
tion court consultation regarding any custody
plan, whether sole ﬁarent or joint. “ Local rules of
court" may limit the availability of court-assisted
conciliation as well as the procedures for such
access. In California only the laiaer metropolitan
jurisdictions maintain conciliation court services
thus far.

At least five consequents are likely to evolve
from the new statute, ami in prrticular from para-
graph 4600.5 <0-

) Burden reduction
tion court assistance will likely have the potential
of substantially reducing the heanng court's burden,
the consumption of tune through adherence to
courtroom procedure, and the issuance of decrees

that may be unpalatable to one or bhoth par-
ents.

2. Active assistance. “... assisting the parties
to formulate a plan , . places the conciliation
court in a more active, goal-oriented role nan it
has occupied since an earlier era when L.c court
was known colloquially as reconciliation rather
than conciliation court. In other words, rather
than primarily serving as an instrument for the
parties to recognize, accept and “live with"
pending or previous court order, the possibility
now t ts for a conciliation coint to assist parties
in formulating plans for submission to the court.

3. Resource accumulating. Implementation
plans, particularly for joint cus uy, are expected
to be diverse, individualized, and probably novel.
Since parents are invited to participate in the plan-
ning, the relative simplicity of the traditional sole
parent custody decree will no ‘onger prevail. Con-
sequently, conciliation court per.oi.nel are likely
to become repositories and resources for a wide
range of concepts that can be used io stimulate
parental imagination  out ways to resolve and
Implement joint custody. Information exchange
about joint custody planning will, by necessity,
increase dramatically,

Private counseling. There was no known
or purposeful intent to exclude acce«s to privately-
reimbursed conciliation counseling or to impose
exclusive recourse to public, tax-sipported con-
ciliation court services. Although passage of the
new law will increase the clamor for expansion of
conciliation court services, the availability of funds
and competing political considerations may restrain
the ability of the public system to expand in the
same ratio as parental interest in achieving joint
custody decrees. The result will probably be in-
creased gravitation to privately-paid counseling as
well as that available from non-govemmental
charit- -le organizations. The new custody law
implies the potential of considerable growth for
such private and philanthropic services.

Utilization of concilia-

5. Stature opportunity. Since so much of
the possibility for success injoint custody pIannin?
and implementation will hinge on negotiation ef-
fectiveness during the planning process, and since



this conciliation service can be such an important
assist to jurists, there is now a substantial oppor-
runity for conciliation courts and counselors to

achieve a greatly increased appreciation and recog-

nition.

Furthermore, the “resolving of controversy” por-

tion of paragraph (0 could shunt to the concilia-
tion court first those requests for modification or
termination that might ordinarily go directly to
the hearings court. Arrangement for and success
of joint custody is a highly personal matter for the

participants. How*ve». skeptics are likely to ques-

tion the efficacy of joint custody, based on the
statistical reoccurrence of hearings requests. The

magnitude of those statistics may be affected sub-

stantially by how readily joint custodial parents
can utilize the conciliation courts prior to hearings.

Access to records by noncustod al parents

Section 2. Section 4600.5 (%) Notwithstand-
ing any other provision of law. access to
records and information pertaining to a minor
child, including but not limited to medical,
dental, and school records, shall not be denied
to a parent because such parent is not the
child’s custodial parent.

The statute's concluding paragraph requiring
records about the child to be accessible to nr>

custodial parents was also one of the last amend-
ments proposed at a concluding amendment-draft-

ing session. As such, the proposal represented the
reaction of noncustodial parents to that which

they have perceived as an abuse of the exclusivity
of sole parent custody. Some observers contended
that the provision was not strictly necessary in
view of other means available to achieve the same
effect. As a caution to the custodial parent, how-
ever, the paragraph does imply a measure for
evaluating thw cooperation of a custodial parent
with a noncustodial parent.

Since the paragraph does not limit information
to merely medical, dental and school records, it
does open up the possibility of seeking information
about such other topics as diet, clothing purchases,
income, religious activity, club* and camps, work
and rest, and similar inquiries.

Evaluate in its entirety

Because the version of AB 1480 that ultimately
passed into law has so many more provr .uns than
the simplicity of the originally introduced version,
there may be a tendency to become preoccupied
with the ramifications and opportunities for liti-
gation in specific clauses. Therefore, it behooves
all parties to prlse, place in perspective, and view
the statute in its overriding intent. AB 1480
affords a rewardable premium for cooperation and
accommodation, to the advantage of a child’s con-
tinued access to both parents. Frequent and con-
tinuing contact, through joint custody or sole
custoay, is preferred. The opportunity is now
available to parents and the court to reduce post-
divorce tension and antagonism through joint
custody.



Background

Fate of the 1977 proposal

During the 1976-77 two-year session of the
California legislature a Joint Senate-Assembly
Committee on Judicial Equality was created to
examine inequality in California laws and to pro-
pose rectification. California’s ‘no fault divorce’
Family A:t of 1970 was particularly singled-out for
examination. The lack of ajoint child custody
option was regarded as the single greatest inequity
left unrec ified when 'no fault’ divorce was im-
posed in 1970. In 1974 the "mother’s preference
doctrine" (regarding children of tender yean) was
modified to permit the designation of either parent
as custodian based on the child's best interests.
But, the statute still provided that custody could
be awarded only to either parent or to an outsider
just as it had when so-called ‘fault’ was a considera-
tion in designating a custodian. Thus a parent who
demanded it of the court would receive a divorce
without showing of cause, while the other parent
(who may not have been consulted or wittingly
given cause for divorce) could promptly be ex-
cluded from the child's life, exceﬁt for ‘visitation’
based on aschedule decreed by the court without
consulting the excluded parent.

Consequently,ajoint custody bill. AB 347S, was
submitted and processed through the California
legislature in 1977. The bill captured wide public

attention when enroute from passage by the Assem-

bly to the Senate it was discerned that the measure
capitalized on the humanitarianism of joint cus-
tody but made the achievement of joint custody
virtually unattainable. 1977's AB 3475 required
that both parents agree to petition the court simul-
taneously for joint custody before the court would
consider decreeing joint custody. Instead jf facili-
tating agreement and cooperation toward a goal of
benefit to the child, the measure gave a unilateral
power of veto to the most recalcitiant. possessive
and uncooperative parent with no similar or off-
setting advantage for the cooperative and shanng
parent

~ Several individuals, groups and orpnizations,
including the southern California representative of
the National Orpnization for Women coalesced to
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endorse and seek a single amending phrase permit-
ting either parent to petition forjoint custody.
Such an amendment would have cultivated a soci-
ally desirable goal: recognition by the court for a
cooperative and accepting parent. The California
legislative system permits a bill's sponsor to refuse
an amendment and to refuse to carry a bill further,
regardless of majority legislative support for the
amendment and for an amended bill. Amendment
of 1977') AB 3475 was categorically refused and
die bill remained in the Senate Judiciary Commit-
tee until the end of the session a month and a half
uter whereupon the joint custody issue was effec-
tively dead, legislatively.

Although no publicly outspoken opposition to
joint custody was identified at any legislative forum
or hearinp, the legislative quest for joint custody
was foreclosed at the end of 1977 for another year
and a half because of doubt that a sponsoring legis-
lator could be identified who would dedicate the
energy required to assure passage of such a measure.

Postponement builds demand for specificity

The new California statute is unique in its con-
straints on the court’s latitude, although California
Is not the first state with ajoint custody statute.
The intensity of demand for and scrutiny of joint
custody legislation in California during 1979 prob-
ably spawned the specificity missing in the statutes
of the five other states recognizing joint custody:
(lowa, Maine. North Carolina, Oregon and
Wisconsin.) Most of the five passed joint custody
legislation starting in 1977, before the demand had
become so insistent as to place specific procedural
requirements on the court, as does the California
statute. Generally, the othei five states simply
grant a court the power to decree joint custody or
Imply the availability of joint custody by defining
joint custody.

Pressure for specific legislative su, ~crt of joint
custody and specific constraints on the court's
discretion came from a wide range cf sources
The initiating or authoring of AB 1480 was not the
Broduct of a father* rights group, although remarks
y opponents following passage of AB 1480 might



lead the public to believe so. At the time AB 1480
was submitted and acquired its initial endorsers |
was not an active member of such a group, although
as the following implies, their support was crucial.
The earliest supporters were among the profes-
sionals. A number of p»ofessionals in the psychia-
tric, sociological and counseling fields endorsed the
concept ofjoint custody. A gratifyingly large num-
ber of lawyers also endorsed the necessity ofjoint
custody. Eat the intensity of the need was most
vivdly evide.it in both the ad hoc and the formal
groups of di\ irced fathers. | was also to find this

Intensity mat hed by divorced mothers who, (volun-

tarily and involuntarily) did not have custody. The
divorced mother without custody has an interest in
joint custody as intense as the divorced fathers
who have gamered th? lion's share of publicity for
warranting joint custody.

The indignation of the ostracized parent has the
intensity of the selfng  ous because a tenet of
“no fault" divorce is th~i a parent can be divorced
and deprived of access to an offspring. Hence,
innumerable fathers' rights groups are populated
by law-abiding and otherwise circumspect fathers
who have been deprived of access to their children
through imposition by the legal system ofa "no
fault” divorce.

The net effect was that law abiding fathers
whose conduct as fathers and hushands was theo-
retically not in question, were nevertheless severed
from a normal relationship with their children in
decrees as severe as if these men had committed a
crime  The result was acute disdain for the law as
practiced from the bench.

Politicians and propagandists sense the power
inherent in justified indignation. Scholars know
the dangers to a nation when it. legal system is
more convenient for severing a family than pre-
serving it

A rage from righteousness is also dangerous and
dedicated. It can alto transcend persona safety
and self-preservation, as was evident among fathers
who spoke threateningly.

Such was the atmosphere within which the
ameliorating proposal that became AB 1480 was
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introduced, and none too soon. As | indicated to
the California Senate judiciary Committee’s Advis-
ory Committee at their March 5th San Diego
meeting, “ It is imperative that the Legislature enact
a genuinely equitable joint custody statute before
the summer is out because dedicated but disenfran-
chised fathers are becoming so numerous and the
anguish so intense that the reaction is cresting
toward personal, unilateral action that will be
widely evaluated as justified."

The disdain for “the system" and the skepticism
of effecting any peaceful change through the legis-
late: (after the 1977 experience) .ad become so
widespread that, as | told a May 9th Assembly
Judiciary Committee hearing, "More than once 1
have be n grabbed by the lapel in men’s group
meetings wi»h a demand that my diversion of their
anxieties toward AB 1480 better damn well not be
just another hoax!"

Such was the pressure valve threatening release,
or resolution, in early 1979,

Satisfactory joint custody legislation would have
another virtue, or diversion ... depending on %our
view ... asexpressed to mt by Vert Vergon, the
pioneer organizer of Fathers Demanding Equal Jus-
tice and ad cate ofjoint custody since 1974: “If
you succeed in getting joint custody implemented,
most of the men's rights groups will probably cea*.
to exist since child custody is the single most impor-
tant issue that holds them together."

Thus, the scrutiny of the judiciary’'s latitude that
occurred dunng legislation of AB 1480 might not
have been nearly so specific if California had
adopted the milder version sought two years earlier.

Spon‘orship in 1979

In February and March, 1979, Assemblyman
Charles Imbrecht of Ventura ofTered to assure that
the concept and wording proposed to him would
be submitted to the Legislative Counsel's office for
review and deposited in the legislative bill hopper
Assemblﬁman Imbrecht's position as Vice Chair-
man of the Assembly Judiciary Committee was
crucially important since that Committee was the
legislative forum in which the bill would first be



heard. Thirteen additional Assembly members and
Senators were encouraged to become co-sponsors.
The fust of those co-sponsors was Assemblyman
Art Tones of Los Angeles, also a member of the
Assembly Judiciary Committee.

fhe extensive burden of bills processed by Calif-
ornia ‘egislators requires that the obligation of
sponso ing and guaranteeing a new measure is not
lightly assumed. 3,546 measures were introduced
into tl e California legislative process during 1979,
of wrric.t 1,843 were passed during the 139 days
the legislature was in session. As a consequence,
the sponsor’s burden is numerically large for nearly
every legislator. Assemblyman Imbrecht’s legisla-
tive burden is typical. Atany one time during the
1979 legislative session he was sponsoring o\er
100 different bills and was the primary and lead
sponsor of over 30 measures of varying degrees of
complexity. In view of these obligations, It is im-
portant to a legislator's credibility and effectiveness
that a bill's initiating constituents be promptin
response, accurate in representations, comprehen-

sive in gaining adherents, and cooperative In accom-

modating a legislator's schedule.

In a search for legislator sponsors, the text that
eventually became AB 1480 was delivered to all
Assembly members ind Sen- tors who had seats on

the Judiciary Committees it iheit respective houses.

Support for the concept wus expressed informally
and provisional!; duiing personal follow-up visits
with the Assembly mem'iers and Senators. During
this routine procedure we learned that the Senate
Judiciary Committee staff was researching the joint
custody topic for possible sub nission of such a bill
by the Senate Judiciary Committee Chairman.
Copies ofjoint custody measures legislated by

othe ates and acopy of 1977's AB 3475 had
been 4».eeived by that staff,

Several months piior, a blue nblon Citizens'
Advisory Committee had been crea ed by the
Senate Judicialy Committee to meet monthly for
the evaluation of a broad range of proposed family
law legislation topics. The Advisory Committee
consisted of two Superior Court judges, a law pro-
fessor. a director of counselling for a county con-
ciliation court, a deputy county clerk, n psycholo-
gist and a family law attorney Los Angeles County

Superior Court Judge Robert Fainer served as the
Chairman.

Monday, March 5th was indicated as the date for
consideration in San Diego by the Committee of
child custody concepts, presumably to be consid-
ered in creating ajoint custody bill. But that pre-
sur.ption subsequently appears to have been mis-
in erpreted. Proponents of the text that became
AB 1480 appeared at the March 5th San Diego
Advisory Committee meeting, but on the previous
Thuraday, March 1st, SB 477 had already been
placed in the Senate’s bill hopper by "udiciary
Committee Chairman Jerry Smith. Consequently,
the Advisory Committee moved on to family law
topics other than child custody during the March
5th meeting after the Advisory Committee Chair-
man recommended to the proponents of the alter-
nate text that they deliver their concept to the
Assembly Judiciary Committee since a Senate
version was already underway.

Prior to March 1st, the text that became AB 1480
was already being favorably considered for sponsor-
ship by several Assembly members. While the
extensiveness of support was being evaluated,
Assemblyman Imbrecut’s office temForarily held
the text in abeyance until the last calendar date for
submitting a text to the Legislative Counsel's office
for approval prior to delivery of a bill to the Assem-
bly. Consequently, SB 477 started the formal
legislative cycle (on March 1) ahead of the temﬁo-
rarily delayed AB 1480, which was filed with the
Assembly on March 29. The effect of this lack of
s>nchromzation was that the two bills never coin-
cided for rimultaneous consideration in the respec-
tive p"liwy committees. Examination and eventu J
passage of SB 477 occurred without concurrent
comparison with AB 1480 Thereupon. AB 1480
became the bill for making changes in SB 477
because it became the last of the two bills to be
considered for passage.

That which some observers characterized as the
distinctly opposing character of both bills, in thetr
initial versions, increased the intensity of debate
and attention to the topic by child custody
advocates.



Comparisons &consequences: the original AB 1480

The original version of AB 1480 was succinct.
The original merely added new subparagraphs (a)
and (b) to the order of preference statement in
Ca(ljifornia’s long standing Section 4600 of the Gvil
Code:

*Custody should be awarded in the following
orde* of preference:

(a) to both parents injoint physical and legal
custody.

(b) to either parent if a preponderance of the
evidence establishes that it is in the best interest of
the child that custody should be awarded to one
parent or if the parents agree that one parent shall
assume custody."

Subsequently there was concern that subpara-
graph (b) n<-'osed the burden of an evidence test
on custody litigation. Persia Woolley, author of
“The Custody Handbook”, had a similar proposal,
place the burden of proof on the parent seeking
sole custody.

Ultimately, the criteria for sole custody that
evolved from amended versions of SB 477 were
adopted within Afi 1480. For no discernible rea-
sons, the one seemingly agreeable second criterion
for sole custody of the original AB 1480, “if the
parents agree that one parent shall assume custody
disappeared during hearings an4 amendment
sessions.

Comparisons & consequences: the original SB 477

The original version of SB 4 7, which was length-

jer. did not amend Section 4600 of the Civil Code
with its order of preference awarding custody to
either parent. Instead SB 477 added Section 4600.5
to the Civil Code spelling out the circumstances
wherein joint custody would be presumed in the
best interests of the child, **... where all of the fol-
lowing factors are present;

1. The parties have agreed in writing to an
award of joint custocy or so agree in open court...
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2. The parties have submitted to the court for
its approval a written plan for the impk nentatior
of thejoint custody arrangement.

3. Both parties presently reside in this state and
?tate that they intend to reside in this state in the
uture.”

The proposal also defined joint custody as,

.. an arrangement whereby the minor child or
children of the parents shall be in the physical cus-
tody of each parent for a period of time with the
parents having equal control of the care, upbring-
Ing, and education of the child or children.”

Additionally, SB 477 proposed that “.. .joint
custody shall be terminated by the court if one
parent establishes his or her pri: ipal residence in
another state." The proposed bill also permitted
termination ofjoint custody by the court after
consideration of *... evidence of any substantial
failure of a parent to adhere to the plan for imple-
mentation of the joint custody arrangement...”

The ensuing hearings and amendment debates
substantially changed most of those provisions.
The reasons for doing to are instructive of the legis-
lative intent behind Chapter 915 as enacted in the
Statutes of 1979. The major changes to SB 477:

* A coincident series of preconditions were not
required to establish a presumption for joint
custody.

* Agreement by the parents to joint custody
was not to be required since it gave a dispropor-
tionate leverage to the recalcitrant parent, to the
disadvantage of children and of a cooperative
parent.

* Implementation plans are not necrssarily
required in advance by the court and may be
developed subsequent to court order, but the
requirement of a plan in advance could result in
delays by a litigious parent.

* Residence within the state, and the oppor-
tunity to terminate joint custody by moving or
threatening to move from the state, were also



dropped since they suggest mechanisms for defeat-
ing joint custody, to a child's disadvantage, and
with no compensating opportunity for the other
parent to protect and ensure joint custody.

* The emphasis on “equal” periods of physical
custody or of control in care, upbringing and edu-
cation were also dropped. The qualitying word
“equal" was eliminated so that the focus of the
parents would be on such practical considerations
as sharing the available time and apportioning
responsibilities reasonably rather than scrutinizing
the division of time and responsibilities. Trading
of duties and responsibilities, one for the other,
was considered as desirable as the splitting of a
particular duty.

+ Failure to adhere to ajoint custody plan was
eliminated as a cause for terminating joint custody

lest antagonistic parents “keep book on each other’

with the intent of contesting for sole custody based
on plan performance rather than accommodating
the vagaries of life.

Following the passage of AB 1480, p.oposals are
now being offered for counseling of parents by
public and private counselors about the creation of
custody implementation plans. Simultaneously,
another conclusion for the disposal of such parent-
ing provisions is being voiced: let each parent
determine the parenting decisions and styles that
take place while the child is with the respective
parent.

The omissions that were debated and determined
during amendment are as instructive as the final
version of AB 1480 which passed into law. The
omissions dealt with so many issues that are likely
to arise during hearings bright under the new
statute that the reasons for eliminating such provi-
sions provide an additional guide to the intention
of the statute.

Dissimilar bilb but unanimous votes

It is presumptive of me to assign simplistic but
different motives to each of the two biIIs that were
so dissimilar at the outset. At the nsk of |gnor|n%
the complexities, Lwill assert that AB 1480 sougnt
a dearcut acceptance of joint custody (as the flrst

19

in a series of considerations) on the confident
assumption that there was sufficient approval of
the concept to assure th- necessary legislative votes
in both houses tor passage. On the other hand,

SB 477 with its many preconditions and hurdles to
joint custody, appears to have been predicated on a
oelief that there were insufficient votes forjoint cus-
tody to assure passage, that SB 477 could overcome
objection by selling it as a modest change i« .rely
confirming the few joint custody decrees that were
occurring recently in the courts, and that SB 477
could become the first in a series o f amendments
that would make joint custody legislation more
unequivocal in subsequent years, in the style of

AB 1480.

The vote intrigues observors. The vote particu-
larly baffles observors who were concerned about
the distinctly different consequences of me two
bills. Each measure, SB 477 and AB 1480, was
voted or., separately, five different times (both
Judiciary Committees, both houses, and concur-
rence). And although slightly out-of-synchroniza-
tion. the legislative processing alternated back and
forth (first on SB 417, then upon AB 1480, back
to SB 477, etc.), but never in the same forum
simultaneously. Yet, if I am correct ;n recall, both
measures always received a unanimous approval,
each of five times, with no objection publicly
voiced in debate. (Observors are reminded that the
amendment battles, which were vigorous, took
place in the respective Judiciary Committees.)

Explanation for such voting patterns depend
upon one's point of view. One explanation is that
the legislature was prepared to accept any joint
custody bill, with the content a matter for the pro-
ponents to negotiate. Both passed and hoth were
signed by Governor Brown, although AB 1480 had
the more tortuous requirement of passing through
the Senate Judiciary Committee, at the expense of
assuming many of the provisions of (he previously-
passed SB 477. whereupon AB 1480 prevailed to
become California’s second joint custody statute
within a month and a half. The competitiveness of
the two brought more enlightened debate than
might have occurred if only one bill was heard, the
exercise worried proponents of AB 1480 into
taking less for granted about passage, and it isa
credit to the legislators that the competitive nature



of the measure, was not allowed to rigidity into a
stalemate or stand-off that might once again have
killed joint custody legislation.

A mandatory appellation becomes a mandatory
assumption

Why is the measure so frequently referred to as
California’s “mandatory*joint custody law?

Midway in the legislative debates, AB 1480 was
ofthandedly characterized as “mandatory” joint
custody, an appelation most often bestowed by
opponents in an attempt to rationalize support to-
ward SB 477. Followers ofjoint custody have also
assumed the statute to be “mandatory”.

">.e reasons for such an opinion seem to lie in
a*, interesting amalgari of law, legislature and
literature.

Just prior to introduction of AB 1480 to the
legislature. Woodland Hills, California, lawyer
Burton Bach had been courts*ling a divorced, non-
custodial mother, who wished *o seek the sharing
ofjoint custody with her funner hushand. Earlier,
upon divorce, she had opted lor pring custody to
the father since she was apprehensive about her
ability to obtain work and establish a home and to
assume the obligations of custody. But, prior to
passage of AB 1480, and despite *he aid which Bach
could provide, she decided not to proceed in the
quest for joint custody becauie of apprehension
that custody litigation would create an atmosphere
so antagonistic for child and parents as to jeopar-
dize their already tenuous relationship.

Bach authors a satirical commentary, "The
Bach's Score,” published m the southern Calif-
ornia newspaper for the legal community, The
Los Angeles Daily Journal. He was intngued by
AB 1480 Wit tongue in cheek, and satire so
obscure it ma> have eluded those who were com-
pulsively intent on the joint custody topic, on
June 11,1979 he bemoaned the do-gooders in the
legislature, “One of the few areas of litigation still
permitted lawyers to make healthy contributions
to their Keogh accounts was the good old-fashioned
child custody fight. ... between “no fault’
divorce and the kind of clients whose assets usually
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range between zilch and zilch and a half, all the fun
and most of the profit has evaporated from the
domestic relations cases. The only thing left for
the parties to fight about (and thereby enrich their
counsel) is the custody of the children.”

In defense of Bach and to rectify an impression
most others failed to read, he concluded, I ask
you: Can we accept such a radical concept as that
of 'joint custody?’. You bet we can-and the
sooner the better!"

But, unfortunately, few read the satire to its
conclusion. Instead most remembered the promi-
nent bold face heading of the article, “Mandatory
Joint Child Custody Bill-A Help Or a Hinderance
to Lawyers?'

The headline became the popular definition of
AB 1480. The bill, however, contained no demand-
ingly rigid requirement for the decree ofjoint
custody.

Subr:quently, the adoption from SB 477 into
AB 1480 of the requirement for the court to indi-
cate reasons for not granting joint custody has
caused jurists to remark that the effect is almost
tantamount to "mandatory " however.

Transition: Public perception of court
implementation

Sole custody defeats the use of divorce as a
social remedy by perpetuating the winner/loser
antagonisms. On the othcr hand, joint custody
intervenes on behalf of the child's interests to cur-
tail a parent's opportunity for extending pre-
divorce antagonisms through captive custody by
requiring more equitable access. For the June 6.
1979 Assembly Judiciary Committee hearings,
Persia Woolley testified, “I interviewed and listened
to literally hundreds of divorced parents with all
lands of child custody arrangements. My research
shows this (that joint custody won't succeed unless
parents have a “friendly divorce" and initiate joint
custody between themselves) to be a completely
erroneous assumption on the part of the profes-
sionals. It is not necessary to be friends wtth sour
ex spouse in order to become an effective co parent,
although most parents who agreed to share their



dtildn. 1reported that their hostilities dimini-.ied
after sharing was instigated. All sharing parents

inter iewed reported that the paramount considera-

tion was that each parent must respect the rights
and needs of the children to have normal relations
with the other parent.”

A similar emphasis was conveyed to the legisla-
tors in correspondence from Virginia Anne Church,
“It makes sense to me to design a therapeutic hold-
ing pattern, putting parents on notice that the
children will continue to have two parents and that
whether or not they love and desire to live with
one another they will continue their responsibilities
as parents, learning to cooperate, or forfeiting the
rights to guide their children." Dr. Church isa
psychologist, practicing attorney, former dean of a
Chicago law school and past chairmen of the
American Bar Association Committee on Marriage
Counseling and Conciliation.

We are now in a period of transition. Chapter"15
of the Statutes of 1979 is being implemented.
Implementation is being conducted by professionals
in the several related fields whc counseled, litigated
and decreed under the former statute. Many re
aware of the failures of the previous procedure, yet
some retain a vested interest in past decisions and
skepticism about the change. Until more exper-
lence is gained and new practitioners enter the field
the transition may be uneven. The transition is not
entirely the court's responsibility. As stated at the
outset, the transition will be aided by the expecta-
tions of the parents prior to a court hearing condi-
tioned by their awareness of the new statute. But,
now we conclude with the caution of another
parameter. the expectations of parents will also be
conditioned by their impression of the court’s
implementation of the law's policy intent and
precepts.

Literature and Sources

Throughout the 1970's articles and books for the professional and ay public about joint custody
became available in at least three successive contents. Pint, during the early 1970'sjoint custody was ack-
nowled(];ed gradually in literature dealing primarily with the effects of divorce on children. By the mid-

1970's

iteiature specifically recognizing joint custody and advocating legitimization of joint custody

appeared. Recently, a few literary works deal almost exclusively with the implementation ofLoint custody.

Publications in the later category thatof *how to' implementation handbooks, will probably

ecome more

numerous in the early 1980's. Temporarily, the relatively few 'how to’ books reflect the concentration
thus far by advocates in obtaining recognition ofjoint custody by legislatures and legitimization by stamte.
Having achieved legislative approval, those energies are now available for explanations, improvements, and

implementation ofjoint parenting.

A comprehensive bibliography is available upon request from the author of this article.

Additionally, probably the most extensive, convenient and recent bibli*e”phy (Septc iber 16,1979)
itemizing 354 publications subdivided in 28 categories is available from its compiler, Richard C. Pasco, a
newsletter editor of Equal Rights for Fathers, 235 College Avenue. Mountain View. California 94040,

A newcomer to the joint custody topic will find the following recent and relevant publications to be
an efficient use of limited time. All were authored by specialists who gave their personal support and
endorsement of AB 1480 to the California legislature and for signature into law by Governor Brown.

Diane Trombetta, Ph D, and Betsey Wanen Lebbos. Attorney at Law, "Co-Parenting: The Best Custody
Solution," The Los Angeles Daily Journal Report. No. 79-f2. pp 11-23, June 22,1979 and Conciliation

Court Review. December 1979.

For the lawyer, parent and counselor, an annotated itemization of the effects of divorce and sole
custody upon children and parenu with references to joint custody solutions. An important and
essential reference for individuals preparing to confront custody decisions in court.



Persia Woolley, The Cuatody Handbook. Summit Books, New York. 1979,

Currently the most recent and pre-eminent guide to designing custody arrangements with particu-
lar emphasis on joint custody. Highly suitable for independent reading by estranged parents in
demonstrating how joint custody plans are ahcieved even though divorced parents are not other-
wise communicating.

Miriam Galper, Co-Parenting: A Sourcebook for the Separated or Divorced Family. Running Press,
Philadelphia, 1978.

A ‘how to do it"handbook with suggestions for schedules, relationship with your ex-spouse,
dealing with adjustment, and practical considerations. Lively, handy, fast-reading.

Ciji Wa e, “Joint Custody: One Way to End the War," New West, pp 42-55, February 16, 1979.

Opens the imagination to various possibilities for joint custody through interviews with several
co-parents in differing situations. Conveys an understanding of joint custody through personal
experiences. The publication and distribution of this article to California legislators, concurrently
with the distribution of the text that became AB 1480 was an important factor in securing atten-
tion for and approval of AB 1480. Qji Ware is currently authoring a ‘how to* handbook; 1 Win,
You Win, to be published by Putnam in 1980.

Jay Folberg and Marva Graham, “Joint Custody of Children Following Divorce." University of Califomia-
Davis Law Review, Special Symposium on Children and the Law, May, 1979.

Analyzes the law ofjoint custody as well as its history, terminology and use. The concerns of
attorneys, judges, and others are examined. Suggests criteria for joint custody and advocates

its decree more often. An important guide for parents approaching court hearings and for legis-
lative advocates. Jay Folberg, whose endorsement of AB 1480 was helpful in acquiring and reas-
suring legislator supporters of the measure, is a Professor of Law at Lewis and Clark College,
Portland, Oregon, and Executive Director of the Association of Family Conciliation Courc

Mel Roman and William Haddad. The Disposable Parent: The Case for Joint Custody. Holt, Rinehart and
Winston. New York 1978.

A widely read book that has been instrumental in stopping the overburde ung of a sole custodial
parent and of creating ex-parents from non custodial parents. Melvin Rr man. Ph.D., Professor of
Psychiatry and Director of Group and Family Studies at the Albert Einstein College of Medicine
is one of the nation’s pioneering proponents ofjoint custory.

Isolina Ricci. The following four items by Isolina Ricci, the former director of family services in Santa
Monica. California, and currently completing her Ph.D. dissertation at Stanford University, are useful in
establishing the legitimacy of joint custody.

“ Dispelling the Stereotype of the Broken Home." 12 Conciliation Courts Review 7, Iss. 2,1976.
"Cooperative Parenting after Divorce Myth or Reality?." Conference on the Divorcing Family.
University of Southern California, Jan. 77, 1979, reported in Los Angeles Times, Jan. 3, 1979,
Part IV at 4, Col. 2.

"Shared Custody," Conciliation Courts Review, January 1976. Mom's House, Dad's House, pub-
lished source unknown.



Virginia Anne Church, Ph.D., Director, Institute for Rational Living, 2435 Ocean Avenue, San Francisco,
California. Dr. Church, psychologist, counselor and lawyer, was one of the earliest pioneering profes-
?lonalshln Iwgqrous advocacy of joint custody in Florida and California. Publications to be obtained directly
rom the Institute.

“ A Rational Approach to Making Court-Ordered Counselling Work." Skill Training.
The Little Loser in the Victor's Circle, (Yet to be published).
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AN act to amend Section 4600 of. and to add Section 4600.5 to. the
Civil code, relating to child custody.

AP By GO SIS A i

Digest

AB 1480. linbrecht. Child Custody.

Former law specified certain preferences in mak-
ing an award of child custody. In making such an
award the overriding concern, however, was the
best interests of the child. There was no specific
aut'ioriza'ion for an award ofjoint custody and
theri w*sno presumption thatjoint rus ody was
in tne oest interests of the child.

AB 1480 specified circumstance? in which a pre-
sumption favoring an award ofjcint custody shall
operate, as well as specifically authorizing such an
award in other cases, as designated. AB 1480 also
specified that access to records and information
pertaining to a minor child shall not be denied to a
parent because such penon is not a child's custodial
parent.

AB 1480 also incorporated fti* dier changes in
Sec. 4600. Civ.C. by AB 167. conrngent upon
enactment and prior chaptering of AB 167.

The people ol the State of California do enact as follows.
SECTION 1 Section 4600 ol the Civil Code is amended to read.

4600 <a]n,The Legislature finds and declares (hat it is the Publlc
policy of this state "to assure minor children of frequent and
continuing contact with both parents after :lte parenu have
separatedor dissolved their marriage, and to encourage parent: to

share the rights and responsibilities of child rearing in order to effect
this policy

In any proceeding where there is at issue the custody of a minor
child, the court may. during the pendency of the proceeding or at
any. time thereafter, make such order for the cus od¥ of the child
during minority as may seem necessary or proPer It a child is of
sufficient age and caPamty to reason $o as to lorm an intelligent
preference "as to custody.” the court shall consider and give due
weight to the wishes of the child in making an award of clstody or
modification thereof In determining the pérson or persons to whom
custodv should be awarded under paragraph 12) or <3) ofsubdivuion
Ib" the court shall consider and give due weight to the nomination
of a guardian of the person of the child bv a parent under Article 1
(commencing with Section 15001 of Chapter | of Part 1of Division
mo| the Probate Code _ ,

> Custodv should be awarded in the following order of
preference according to the best interests of the child
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(1) T0 both parents jointly pursuant to Section -1600.5 or to either
parent. In making an order for custody to either parent, the court
shall consider, among other factors, which parent is more likely to
allow the child or children frequent and continuing contact with the
noncustodial parent, and shall not prefer a parent as custodian
because of that parent’s sex.,

cour in its discretion, may require the parents to submit to
thv court a plan for the implementation of the custody order.

(2° If to neither parent, to the person or persons in whose home
the child has been living in a wholesome and stable environment

(3) To any other person or persons deemed by the court to be
suitable and able to provide adequate and proper care and guidance
for the child

(©) Before the court makes any order awarding custody to
person or persons ojher than a parent without the consent of the
parents, it shall make a finding that an award of custody to a parent
would be detrimental to the child and the award to a nonparent is
required to serve the best interests of the child Allegations that
parental custody would be detrimental to the child other than a
statement of that ultimate fact, shall not appear in the pleadings. The
court may. in its discretion, exclude the public from the hearing on
this issue.

SEC 2 Section -46005 is added to the Civil Code, to read:

4600.5. (a) There shall be a presumption, affecting the burden of
proof, that joint custody isin the best interests of aminor child where
the parents have agreed to an award of joint custody or so agree in
open court at a heanng for the purpose of determining the custody
of the minor child or children of the marriage.

If the court declines to enter an order awarding joint custody
pursuant to this subdivision, the court shall state in its decision the
reasons for denial of an award of joint custody.

(b) Upon the application of either parent, joint custody may be
awarded in the discretion of the court in other cases. For the purpose
of assisting the court in makii.g a determination whether an award
of joint custody is appropriate under this subdivisu n. the court may
direct that an investigation be conducted pursuant to the provisions
of Section 4602 If the court declines to enter an order awarding joint
custody pursuant to this subdivision, the court shall state in its
decision the reasons for denial of an award of joint custody.

(c) For the purposes of this section, "joint custody” means an
order awarding custody of the minor child or children to both
parents ai ' providing that physical custody shall be shared by the
parents in ha wav as to assure the child or children of frequent
and continuing contact with both parents; provided, however, that
such order mav award joint legal custody without awarding joint
physical custody.

(d) Any order for joint custody may be modified or terminated
upon the petition of one or both parents or on the court’sown motion
if it isshown that the best interests of the child require modification
or termination of the order The court shall state in its decision the
reasons for modification or termination of the joint custody order if
either parent opposes the modification or termination order.

tei Any order for the custody of the minor child or children of a
marriage entered by a court in this state or any other state may,
tubject to the jurisdictional requirements set forth in Sections 5152
and 5163. be modified at any time to an order of joint custody in
accordance with the provisions of this section

if) In counties having aconciliation court, the court or the parties
may. at any time, pursuant to local rules of court, consult with the
conciliation court for the purpose of assisting the parties to formulate
a plan for implementation of the custody order or to resolve an
controversy which has arisen in the implementation of a plan for
custody.

tg) Notwithstanding anv other provision of law. access to records
and information pertaining to a minor child, including but not
limited to medical, dental, and school records. shall not be denied to
a parent because such parent is not the child’s custcdiai parent.
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APROFESSIONAL CORPCRATION
1016 WEST 6T." AVENUE, SUITE 400 JOHN S,
ANCHORAGE, ALASKA 99501 HUGH W. F
R, F

AN
D

IERG
PATRICK M.ANDERSON

5
March 19, 1981 JAMES 0. ORANOJEAN

Representative Don Clocksin
Alaska State Legislature
Health, Education & Social

Dear Don:

I have had an opportunity to read and review House Bill No.
210, 1introduced by Representatives Rogers and Gardiner on
February 23, 1981. I have in the past and am currently
representing individuals who are strong, stable, and well
respected members of the community who, through personal

misfortune, are in the process of divorcing a spouse. *

very strong concern of each and every client has been t
preservation of their relationship with minor children. In
particular, 1 am presently involved in a situation concerning
an Alaska Native and a non-N -ive, with custody of an adopted
Native child at issue. I have advised my die: t of the

unwritten predisposition of courts in this state toward
maternal custody, and of the courts® general reluctance to
approve shared custody arrangements, but have nonetheless
been requested to work out a shared custody arrangement. [
am willing to encourage shared custody 1in this situation. I
believe that, in a good number of circumstances, shared
custodv of minor children is far and away in the best interests
of the child. This is particularly true where such an
arrangement 1is mandated by the Legislature ind neither
party is under the misconception that a court will award an
arrangement differently. This type of an arrangement, 1in my
view, would force the parties to realize that they must deal

with each othe ~ “ Yo e ¥ * TE<1is
of sufficient

experience, | strongly urge adoption of House Bill 210, or a
bill similar in substance, during this present legislative
session.

PMA/clb



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y, State Capitol
Juneau, Alaska 99811

February 15, 1982

VEVCRANDUM
10: Representative Mlke Beirne
Attn: Jody Sutherland
FROM  Christine Johnson, Research Staff

RE: Joint Custod » :
Research Re&/uest 82-18, Additional Information

Enclosed please. find an uPdated version of the joint custody legislation
now under' consideration In the State of Washington. We hope” this 1s
of use to you.

cJ

Attachment
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Sec. 1 |_

Interest! of children, It Is the public policy of this stste to
recognise Joint custody ss sn alternative to he considered with

sole custody. (.t
i
NEW SECTIQW. Sec. 2. There Is added to chsptsr 29.09
RCW s new section to rssd ss follows:

For the purposes of this chsptsr. -Joint custody* means
sn order -warding custody of the mipog child or children to the
parties la such a way as to co%tirhuwyhe sharing of parental
rights and responsibilities and to assure the child or children
of havi*.* frequent and continuing contact with the parties. In
Us order, "he court uay sward join;t»,pgstody with or without
shared or al ernating residential arrangsments.

Sec. 3. lection 19 chapter 197, Laws of 1973 1st es.
seas, and RCW 29.09.190 are each amended to reed as follows:

The court shell determine custody In accordance with the
heat interests of the child. The court ahall consider all
relevant factors Including:

(1) The wishes of the child's parent or parents ss to
((his)) Joint or spit child custody and as to visitation
privilease:

(2) The wishea of the child as to ((his--euet*dian))
custody and as to visltat'on privileges:

(3) The Interaction aad Interrelationship of the child
Uwith-hisM. the chlld'a parent or parents. ((Me)) the child *
siblings, aad any other person >ho nay significantly affect the
child's heat interests:

(4) The child's adjustment te ((his)) the child's home.

>1 sad c-amlty: and

(9) The mental sad physical health of all individuals

lend.
ill Innindn written findings ef feet nt t# then#
CtitThhlIJIttM | IR ROE-tfdef in which custody Is Useuied. at
mi ef nUhdf nettv at am Itn e f —tins, the court mas
uaatftf 1H JoVRt 19 tfcf fW Ur Cdhfl 9f ftftf the parties te

She
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\ Sec. 5

amicable settlement of the* issues In controversy. Th# court
ahall not consider conduct of aparent.proposedguardian, or
custodian that does not artect the welfareofthechild. The
court shall n : prefer a parent, proposed guardian, cr custodian
because «f _the grant's. proposed guardian's, or custodian s
tender

NEW SECTION. Sec. 4. There Is added to chapter 36.09
RCW a new auction to read aa follows!

la any temporary or final custody deteneinatlon. the
parties shall subalt to tho court a plan for the Implementation

of tho final cuatody ordor- If tho partiescannotagreeon a

plan, then each party ehall subalt a proposedplan.Theplan
shall Include but not bo Halted to provisions for:

(1) Residential arrangements for tho child:

(3) FI social resources la support of the child;

(3) Freguent and ‘continuing contact with the parties
when such contact Is appropriate;

(4) Subsequent aaendaenti of tho plan In the event of
tho relocation of a party or other major changes affecting the
atnor child: and

(8) Resolution of disputes which aay arise between the
parties.

NT* SECTION.  Sec. 9. There le added to chapter 36.09
RCW a new section to read aa follows!

(1) A fleet order for Joint cuatody ehall Include but
not be Halted te:

(a) Written findings of fact by the court aa to the
relevant factors In determining the beat Interests of the child
under RCW 36.06.190:

(b) The laplamentation planordered by the court
including but net limited te the following:

(1) Residential arrangements for the child!

(1) Provisions for resources Insupport of the child:

(I11)  Previelome for seeadesata te the inplementatiom
pine adopted by tne court: sec

°|. SMB 909



(Iv)  Provision* for a mechanists for th* resolution of
dispute* which stay arise between f rtles.  Such mechanism may
Include counseling, mediation, or the uae of ramily courta.

(2)  The court may Include the factors in subsection (1)
of this section In a temporary joint custody order under RCW
38.09.200.

NEW #SECTION. Sec. . There la added to chapter 28.09
RCW a new section to read aa follows:

If the parties have agreed tojoint custody and have
agreed to an implementation plan under section 4 of this act.
the court ahall order joint custody unless the court determines
it Is not in the best Interests of the child.

Sec. 7. Section 20. chapter 137. Laws of 1973 Ist ex.
sees, and RCW 28.09.200 are each amended to re«o aa follows:

A party to a custody procegding may move for a temporary
cuatody order. Th* motion must be supported by an affidavit as
provided In RCW 28-09.270. The court may award temporary
custody after a hearing, or, if there la no objection, solely on
the bests of the affidavits.

The temporary custody order shall be forjoint custody if
th* parties havt agreed to a temporary plan under section 4 of
this act unitil thecourt dptem'nee it Is not in the bhest
Int*rtstt<of th« ffel)q,

If a proceeding for dissolution of marriage, legal
separation, or declaration of [Invalidity la dismissed, any
temporary custody order Is vacated unless a parent or th*
chlld'a custodian moves that the proceeding continue as a
cuatody proceeding and th* court finds, after a hearing, that
the circumstances of th* parents and the best Interests of th*
child require that a custody decree be Issued.

ir a custody proceeding commenced in th* absence of a
petition for dissolution of marriage, legal separation, or
declaration of Invalidity, (aubsectlon (1) of RCW 28.09.180) Is
dlsmlaaed. any temporary order Is vacated.
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Sec. s. Section 28J chapter 137, Laws of 1973 lat ex.
aess. and RCW 26.09.260 arej each amended to read aa follows:

(L) The court shall not modify a prior n. tody decree
unlesa It finds, upon the baaia of facts that have arisen since
the prior decree or that were unknown to the court at the time
of the prior decree, ' that a change has occurred In the
circumstances of the chil<§a or ((his)) the child's custodian or
joint custodian and that the modification la necessary to serve
the best Interests of the-child.

('m)) (2) For "actions in which the residential
arrangements for the child would be modified. In addition to
applying ((these)) the standards tn subsection (1) of this
section, the court shall retain the custodian established by tbe
prior decree unless: \

(a) The custolian agrees to the modification:

(b) Tha ch.ld has been Integrated Into the fam,., of the
petitioner with the consant>of the custodian; or

(c) The child's present environment la detrimental to
((his)) the child's physical, mental, or emotional health and
the harm likely to be caused by a change of env'ronment s
outweighed by the advantage of a t.iange to the child.

(((2))) (3) Subsection (2) of this section ahall not
apply to actions In which the residential arrangements for the
child would not be modlfled_._

(4) If the court finds that a motion tr modify a prior
cuatody order has been brought In bad faith, the court ahall
assess the attorney'a fees and court costs of the ((ewatedian))
respondent against the petitioner.

Sec. 9. Section 28. chapter 187, Laws of 1073 1st ex.
seas, as amended by section 4. chapter 32, Laws of 1973 and RCW
28.09.280 are each amended :o read as follows:

(1) Hereafter every action or proceeding to change.
modify, or enforce any ¢ nal order. Judgment, or decree
heretofore or hereafter entered In any dissolution or legal
separation or declaration conce-ning the validity of a marriage,
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whether under this chapter or prior law, in relation to the
care, custody, control, or support of the minor children of the
marriage may be brought in the county where said minor children
are then residing, or in the court in which said final order,
judgment, or decree was entered, or in the county where the
parent or other person who has the care, cuatody. or control of
the said children is then residing.

(2)  For the purposes of this section, a parent or other
person shall only be considered to have the care, custody, or
control of a child If by the terms of any final order, decree.
or judgment the child la to reside <ftth the person more than six
months of the year.

(3) For the purposes of this section, a child shall only
be considered to reside within a county if:

(a) The county is the county of residence within the
state of the person with whom the child under the terms of any
final order, decree, or judgment Is to reside for more than six
months of the year;

(b)  The county is the county where the child has by
agreement in fact resided for more than six of the last twelve
months: or

(c) In the case of a child under twelve months of age.
the county is the county where the child has resided more th-~
one»half of the child's life.

<41 For the purposes of this section, if by the terms of
any final order, decree, or Judgment, or by agreement of the
parties, the child srenda an equal amount of time with two
parties, the action may be brought in either county where a
party resides.

Sec. 10. Section 9. chapter 30. Laws of 1949 and RCW
20.12.090 are each aswnded to read aa follows:

Whenever any controversy esista between spouses which may
result in the dissolution of the marriage, legal separation, or
((annulment)) declaration concerning the validity of the
marriage or the disruption of tbe household, and there Is any

SMB 903 -0%
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minor child of the spouses or of either of them whose welfare
might be affected thereby, or whenever any controversy exists
between the parties as to child custody, the family court shall
have jurisdiction over™ the controversy and over the parties
thereto and all persons having any relation to the controversy

an provided 1in this chapter.
1

Sec. 11. Section 10, chapter 50, Laws of 1949 and RCW
26.12.100 are each amended to read as follows:

Prior to the Ffiling of any action for ((divereet
annuIment——er—-separate*]maintenance)) dissolution of marriage.
leaal separation, or declaration concerning the validity of a
marriage, either spouse or both spouses may file in the family
court a petition invoking the jurisdiction of the court for the
purpose of preserving the marriage by mediating or effecting a
reconciliation between tbF parties or for amicable settlement of
the controversy between the spouses so as to avoid further
litigation over the issue Involved. Prior to the filing of any
action for child custodv or modification of an order for child
custody, any party may file in the family court a petition
Invoking the jurisdiction of the <court for the purpose of
mediating or effecting an amicable settlement of the controversy
between the parties so as to avoid further 11llililion over the
issue involved. In any case where an action for ((divereet
ansu»ment--er--separate--maln«esanee)) dissolution of marriage.
legal separation, a declaration concerning the validity of a
marriage, child cuatody. or modification of an order for child
custody shall have been filed, either party thereto may by
petition filed therein have the cause transferred to the family
court for proceedings in the same manner as though action had

been instituted in the family court in the first Instance.

Sec. 12. Section 12. chapter SO, Laws of 1049 and KCW
26.12.120 are each amended to read ss follows:
The petition shall
(1) briefly allege that a controversy exists between the
((speuaes)) partlea and request the aid of the family court to
-7- SHD 005



O OO —~J O U1 B~ W PO

— = s s
S o o ko

19
18
17
18
19
20
21
22
23
24
23

26
21
28
29
30
31
32
33
34
39

Sec. 12

mediate or effect a reconciliation or an amicable settlement of
the controversy;

(2) State the name and gge of each minor child whose
welfare may be affected by the controversy:

(3) State the name and address of the petitioner or
petitioners; 1

(4) If the petition is presented by one ((spouse)) party
only, name the other ((specie)) party aa respondent and state
the address of that ((spews*)) party;

(5) «Name any other personj who has any relation to the
controversyand state the address of the person If known to the
petitioner; and

(6) State such other Information as the court may by rule
require. {|

Sec. 13.  Section 18. chapter 30. Laws of 1949 and RCW
26.12.180 are each amended to read as follows;

At or after hearing, the court may make such orders In
respect to the conduct of the spouses and the subject matter of
the controveray as the court deems i.eceasary to preserve the
marriage <(er))A to mediate or implement tha reconciliation of
the spouses, or to effect an amicable settlement of a
controversy Involvint child cuatody between the parties, but in
no event shall such orders be effective for more than thirty
daya from the filing of the petition, unless the parties
mutually consent to an extension of auch time.

Sec. 14, Section 19, chapter 30. Laws of 1949 and RCW
26.12.190 are rech amended to read as follows:

During the period of thirty daya afterfiling a petition
for conciliation no action ror ((dt*ereeicanewlment>er<.separate
melntenanee)) dissolution of marristf. legal separation, a
declaration concerning the validity of a msrrisge. child
custody, or modification of sn order forchlld custody sha'l be
filed by either ((spewse)) party and further proceedings In an
action then pending in the superior court shall be stayed and
the case transferred to the family court: PROVIDLD. The really
SUB 903 *
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|
court shall have full power In all pending cases to make, alter.
modify and enforce all,temporary orders, orders ror custody or
children, possession of property, attorneys' fees, suit money or
coats as may appear juat.and equitable; If, after the expiration
of such thirty day pefiod or the formal conclusion of the
proceedings  for conciliation, the controversy between the
((speuses)) parties, in..lhe meantime not having been terminated,
either ((speuse)) party may apply for ((dlverseiesannulmente>ef
marriageteeer> eseparate*emaintenance)) dissolution of marriage.
legal separation. declaration concerning the validity of a
marriage, child custody, or modification of sn order for child
custody by filing .n the. clerk's office additional pleadings
complying with tha requirements relating to ((divereeteannulment
ef-emarriaget*er*sitparate'maiatenance>) dissolution of marriage.
legal separation, a declaration concerning the validity of a
marriage, child custody, or modification of sn order for child
custody respectively, or*by asking that the pending case be set
for trial: and t» family court shall hava full jurisdiction to
hear, try. and determine such action for ((divereefsnnulment-ef
marriaget-er-separate-smaintenance)) dissolution of marriage.
legal separation, a declaration concerning the validity of a
marriage, child cuttody. or modification of an order for child
custody underthe laws relating thureto, and to retain
Jurisdiction of th» case for further hearings on decrees or
orders to be made therein. The conciliation provisions of this
chapter may be tsed In regard to ((peat>diverce)) post-
dissolution of marriage problems, concerning support, child
custody, visitation, contempt, or for modification based on
changed conditions, in tbe discretion of tha family court.

The family court nay retain Jurisdiction in any
proceedings for a longer period than thirty days upon good cause
appearing therefor on Its own motion for further conciliation or
upon application of either of the ((speuses)) pertles. but In no
event shall retain Jurisdiction more than ninety daya without
the written consent of both ((speuses)) partles filed with the
court. Except as specifically so provided nothing in this

- SUB 909



«

© ® N o W A W N

= e
= o

13
14
13
16
17
*4
19
20

22
23
24
23
26
27
26

29
30
31
32
33

33

Sec. 14 /

chapter shall be construed to repeal, nullify or change the law
and procedure relating to ((divereefannulment*-ef-separate
maintenance)) dissolution of marriage, legal separation, a
declaration concerning the validity of a marriage. child
custody, or modification of an order for child custody; and the
family court shall, when applicationffor relief Is made under
this chapter, apply such laws In the same manner as If the
action had been brought thereunder In the superior court, save
that the conciliation procedures or the family court shall be
applied so far as spproprlate to mediate or arrive at an

amicable settlement of all issues in controversy.

Sec. 13, Section 20, chapter 30, Laws of 1949 and RCW
26.12.200 are each amended to read as follows:

Whenever any action for ((diverest-annulment-of'-marriage
er««>aeparate*"maiRtenanee)) dissolution of marriage, legal
separation, a declaration concern!" th- a marriage.
child custody, or modification of an order for child custody s
filed in the superior court and it appears to the court at any
time during the pendency of the action that there is any minor
child of the ((spouses*-ere-efeeither*#!ethem)) parties whose
welfare may be arfected by the dissolution ((er*annulment-ef*the
marriage)) of marriage, legal separation, declaration concerning
the validity of a marriage, the child custody proceedings, or
the disruption of the household, the case may he transferred to
the family court for proceedings for reconciliation of the
((speuses)) parties, mediation, or amicable settlement of issues
In controversy in accordance with the provisions of this
chapter.

Sec. 16. Section 94.40.080. chapter 260, Laws of 1973
1st es. sess. and RCW O9A.40.030 are each amended to read as
follows!

(1) A person is guilty of custodial interference If,
knowing that she or he has no legal right to do so. she jr he
takes ((or)) from, entices from, or refuses to return to lawful
custody any incompetent person or other person entrusted by
SUB 903 <10.
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authority of law to the custody of another person or
Institution. -u

(2) Custody shall Include "residential care* .there the
incompetent person or other person entrusted by authority of law
to the custody of another person or Institution Is the subject
of a joint custody order or decree.

(3) Custodial Interference is a ((gress-misdemeaner))

class C felony.

NEW SECTIf . Sec. 17. If any provision of this act or
its application to any person or circumstance is held Invalid,
the remainder of the act or the application of the provision to

other persons or circumstances is not affected.

NEW SECTION. Sec. 18. This act ahall take effect on

July 1, 1983.
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His Excellency

The Ambassador of Netherland Antiles March 31, 1978
Aruba Information Center

777 3rd Avenue

New York, N.Y.

Your Excellency:

We have been directed to appeal to you as representatives of a group
of desperate fathers who are seeking political asylum for themselves
and their childron in countries like yours who sincerely cher sh the
concepts of human rights and human dignity for their citizens.

Although the United States of America has signed both the United Nations
Charter and the Universal Declaration of Human Rights, which provide
protection for the family unit and for each member of the family, in prac-
tice fathers in our country, when involved in a divorce, are bolng deprived
of their homes, of their children, of their Incomes and of their dignity by
our judiciary on a daily basis in a statistical proportion (91.6%) which by
itself makes a prima facie case of sex discrimination.

Their God-given rights, their constitutional guarantees are being denied
not Only by the courts but even by the President end his close officials
when they answer to our pleas: "Our main focus is on human rights in
foreign policy not on domestic human rights. Just to quote Ms. Heidi
Hinson, Special Assistant to the Coordinator for Human Rights and
Humanitarian Affairs.

for these reasons we have denounced both tha United States and Canada for
violation of the Declaration of Human Rights and of the International
Covenants and our potition was accepted by the United Nations In Geneva
on November 28. 1977, when personally delivered by our Human Rights
Commission Chairman, Dr. Carlo Abbruzzese.
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Dr. Abbruzzese is a veteran in the fight for human rights, as he began
his struggle against oppression during World War Il when he worked in
the underground helping hundreds of Jews and political dissidents seek-
ing safety from Hitler's Gestapo.

It is very significant that Dr. Abbruzzese has repeatedly claimed that,
when captured by the SS Police, he was treated with more dignity and
justice by the Nazi judges and jailors than he was in the American D'.vor.e
Courts and jails. ,
Like thousands of our members he was illegally jailed tv/ice without a
jury trial for alleged contempt of court. He was stripped of his estate,
robbed of his children, denied an appeal and humiliated beyond belief

in soli ary confinement, forced to assume debts and to surrender his
passport - being a naturalized citizen - in order to purge himself of con-
tempt and get out of jail. Unfortunately his situation is not unique as
documented in our files: of the 237.00 cases which we have recently
reviewed only 7.4% of the time were children awarded to their fathers.

To emphasize the crisis and the scoj~ of the injustices please consider
the following excerpt from a guide book on family law published by the
family law committee of the Minnesota State Bar Association:

"Except in very rare cases the father should not have custody of the minor
children of the parties. He Is usually unqualified psychologically and
emotionally: nor does he have the time and care to supervise the children.
A lawyer not only does an injustice to himself, but he Is unfair to his
client, to the State, and to society if he gives any encouragement to the
father that he should have custody of his children. A lawyer who en-
courages his client to file for custody, unles * tt is one of the classic
exceptions, has difficulty collecting his fees, has a most unreasonable
client, hac taken the time of the court and the welfare agencies Involved,
and has put a burden on his legal brethern." (Minnesota Family Law
Practice Manual Volume 50, page 75, 1970.) *

One would hope this doctrine to be outdated but you will find the manual
proudly displayed in every law library in Minnesota . Other State
directories for attorneys are quite similar, at least by implication. Studies
we have compiled in fact prove the very existence of the family unit is
being threatened by the demoralizing and castrating of North American
fathers by our judicial system. We offer our research skills and dedication
to you In exchange for the right to raise our children.

Our organization consists of some 8S groups representing about 76,000
members who are dedicated to bringing justice and oquality to the
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divoicc courts of North America. We have research that unuquivocably
destroys the erroneous premises promoted by officers of the court,
Attorneys and State Bar Associotions. In fact our research indicated that
a father involvement is vital to the mental and emotional health of children
from birth onward.

If your country is amicable to aiding our fathers on the run we will promise
in exchange:

1. To carefully screen those fathers seeking asylum to guarantee
that only the most dedicated and sincere are referred to you.

2. To submit resumes of the potential citizens to you so you can
determine if they have skills and abilities that will enhance your
own political and domestic needs.

3. To cooperate in any way possible to insure a mutually rewarding
exchange of cultures, ideas and preservation of human rights.

Our members seeking political asylum represent common laborers,
psychologists, journalists, technicians, medical doctors, and almost
all other segments of society that '.ould contribute substantially to your
country and your society. Our people come to you in desperation seeking
human rights, to work with yo»:, not change you, as we seek political
asylum for tho North American father and his children.

To exploitation of the North American male and the destruction of the family
unit by the United States Judicial System would be of purely American affair
were it not for the deadly contagiousness of those attitudes. In fact, un-
fortunately, tho economic hegemony of the United States influences not just
the politics, science, research and culture of most other countries but,

to a great extent, the social behavior of their populations. We sincerely
believe the family units of the world and our western civilization are in
danger of extinction if the current trend in North America is allowed to
spread abroad. A final point | would like to bring to your consideration.
America is made of many ethnic cultures and many of the members in <ur
groups are even citizens of other countries. When the Divorce Courts in
the United States are depriving the children of their fathers in 91.6% of times
they are practically committing cultural genocide of the ethnic people.

Hoping to receive help from your country and awaiting for an answer to
our petition. We remain.

Very truly yours,

t [ -*7. St/et
CEA/rm Carlo E. Abbruzzese M.D.
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April 13, 1981

Representative Jrian Rogers

Nancy Lord
Alaska State Legislature
Pouch V
Juneau, Alaska 95881
Dear Representative Rogers

Nancy Lord .

I have been remiss inJmo\ing more swiftly 1in response to
your introduction of House Bill *10, the providing of joint,
or shared, custody for the children of divorce.

As a direct aid in providing the pros and cons, and as
recent information as is available about this issue within
the legislative and judiciary process, | am enclosing a packet
of applicable materials.

Since Representative Terry “lardiner also appears on the
measure as one of tho sponsors, || am taking the expediency
of also sending a similar kit to his attention.

Amorg the materials 1is a brief critical 1inquiry about the
Alaska proposal,on the third pa”e of The paper marked "Alaska."”
[ question the extensive list of prerequisites which a co« rt
might interpret as needing to bo 1ideal bofoie joint custody will
be decreed and as a "red flag"™ for an opponent-parent to assure
that some cf these issues are .iot satisfactorily rectified.
Although 1 think each prerequisite is an excellent measure
for counselors and parents to consider, as a statute and a legal
guideline I surmise they might bo decreed unconstitutional. .

Lastly, lot mo mention an 1item we are all having "second
thoughts®™ about. That"s the old benchmark that hasn®t boon
thoroughly questipned of giving, so much weight to tho preference
of tho child. Thoughtful and observant psychiatrically-trainod
professionals are coming to tho conclusion this- gives too muoh
impression of power to inexperienced and immature children, gives
rise to potential future guilt for having decided for or aghinst
a particular parent, and contributes to parents “catering®™ to a
child in hopei of currying that child®s particular approval of
one of them exclusively. Henco, 1 urgo you soft-peddlo, or downgrade

that particular proposal. .

Regards,
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Effeeta of

Child Cuatody Daelalona by tho Courta.

The negative effects of sole parent custody following divorce upon all
members =f a family, and the probability of long-term, socially-
undesirable results of sole parent exclusive child custody have been
widely published in numerous studies during the past decade and a half.

There are no known studies which substantiate the wisdom or the likeli—
hood of favorable results 1in pursuing a policy of presumption for sole
parent exclusive custody even though decades of sole parent custody
decrees "beg"™ a justification for having done so.

Hence, the evolving solution of joint custody has been encouraged by
the following studies which arose from the detrimental effects of
sole parent custody.

PSYCHOLOGICAL ADJUSTMENT OF JOINT CUSTODY CHILDREN,
AS COMPARED WITH OTHER CUSTODY ALTERNATIVES

Pojman, E. Unpublished doctoral dissertation, 1981, California
Graduate Institute, 1100 Glendon Ave., Los Angeles, Calif. 90024.

Comparison of four groups of 20 boys each (aged 5-13 years)

living in a) joint; b) sole custody; c¢) happy intact marriages;
and d) unhappy intact marriages. Boys were compared on the
Louisville Behavior Checklist (parent®"s rating), the Inferred
Self-Concept Scale (teacher®s rating), and the California Test

of Personality (child"s rating). Boys 1In joint custody arrange—
ments were significantly better emotionally adjusted than boys of
exclusive custody and of the unhappily married group, on both the
Louisville Behavior Checklist and on the Self-Concept Scale.

Boys 1in joint custody situations had higher personal adjustment
scores on the California Test of Personality than did boys in sole
custody, just short of statistical significance. Boys 1in sole
custody did not score significantly differently on any of the
three tests, when compared to boys living 1in unhappy intact
families.

RELITIGATION OF JOINT CUSTODY DECREES,
AS AN INDICATOR OF SATISFACTION COMPARED WITH OTHER CUSTODY DECREES

I1feld, Frederic W., Holly Ilfeld, M.A., and John R. Alexander, J.D.,
"Does Joint Custody Work? A First Look at Outcome Data of Relitiga—
tion,” Amer. J. of Psychiatry 139:1, January 1982, pp. 62-66.

Relitigation records on 414 consecutive custody cases were

studied in the West District Dept. J of the Los Angeles County
Superioi Court. Two-thirds of the cases involved sole custody
and one-third joint custody. In those cases which were returns

e ] e



to court, the proportion of relitigation for joint custody
families was one-half that of exclusive custody families. A
small subsample of contested joint custody cases showed no
difference in relitigation rate with sole custody awards.
"Considering that the best interests of the children are fore—
most, all professionals should recognize a strong, positive
indication for joint custody. Unless future data persuasively
contradict our and Pojman®s findings, the burden of proof that
joint custody would not be in a child"s best interests should be
on the parent requesting sole custody.” (p. 65.)

ANALYSIS OF FAMILIES WITH JOINT CUSTODY

Ahrons, Constance R. "The CoParental Divorce: Preliminary Research
Findings and Policy Implications,”™ in Joint Custody: A Handbook for
Judges, Lawyers, and Counselors. Association of Family Conciliation
Courts *"PortraSir&rci”™H,"I1$79.

41 divorced parents, representing 30 separate families. "Most
of the divorced parents in this sample were able to maintain

a shared parenting relationship, and to parent their offspring
in ways that are satisfactory to them."”

Abarbanel, Alice, "Shared Parenting After Separation and Divorce: A
Study of Joint Custody,”™ 1in Joint Custody Handbook, op. cit.

In-depth case study of 4 families. "Joint custody appears to

be working effectively in the four families studied. The four
major factors contributing to its success are commitment of the
parents, support for the co-parent, a flexible sharing of respon—
sibility, and agreement on the implicit rules.” Children lived
with parents no longer than 2 weeks at a time, and parental
division of child care responsibilities ranged from 50/50 to 67/33.

Nehls, Nadine, "Joint Custody of Children: A Descriptive Study,”
in Joint Custody Handbook, op. cit.

Study of 12 parents, representing 8 families, who shared custody
of their child(ren). Twelve children. Eleven of the twelve
children perceived by parents as "very" or "fairly" satisfied
with the custody arrangement. Nine of the 12 experienced only
minor problems. None of the parents said they were dissatisfied.
"In general, the results of this study substantiate the feasi—
bility of joint custody arrangements...there are indeed potential
benefits of j.c. for divorcing families."”

Steinman, Susan, Unpublished paper, Jewish Family and Children®s
Services, San Francisco, Calif.

25 joint custody families studied 1978-80. 32 children residing

in S counties in the S.F. I} Area. 2/3 chose and Implemented

a J.c. plan of their own. Most LY io adapt to

each household with minimum conflict and cooiusvn. Children

felt torn when parental conflict over chi Id-rearing was strong

and overt. Overall, children did not suffer from loyalty conflicts,
but 1/3 did express "superloyalty”™ or desire to be absolutely

fair to both parents. About 1/4 of the chiluren did experience



ANALYSIS OF FAMILIES WITH JOINT CUSTODY (Continued)

some confusion, but "overall, children®s clarity about their
schedule and locpMon of their homes was very impressive."”
"_..the findings certainly suggest that children can live 1in
two homes."

Woolley, Persia, "The Custody Handbook,"™ Summit Books, New York, 1979.

Extensive research and interviews with mothers and fathers,
brothers and sisters, judges, lawyers, and psychiatrists.

Woolley concludes that what she calls "shared custody™ 1is best

for the emotional health of children and parents. Shared

custody is any form of custody or visitation arrangement which
allows both parents to have lots of normal, day-to-day inter—
action with their offspring and provides that each adult partici—
pate in both the responsibilities and rewards of child raising.

Ricci, Isolina, Mom"s House-Dad"s House, MacMillan, 1981.

Based on eight years of clinical experience and research 1in
divorce, custody, and single parenting. Her clinical cases
demonstrate successful shared parenting arrangements under a

wide range of circumstances: with former spouses who were friendly,
angry, vindictive, possessive; with those living in the same
community or across the country.

DOCUMENTED EFFECTS OF SHARED PARENTING & <ADULTS

Keshet, Harry F. and K. Rosenthal, "Fathering After Marital Separation.”
Social Work, Jan. 1978, pp. 11-18.

Taking on the responsibilities of child-rearing 1is important

for healthy adult development. "Parenting 1is an important stage
in the identity formation of adults.”™ Study of 128 men during
first two years after marital dissolution.

Creif, Judith Brown, "Fathers, Children, and Joint Custody,"” American
J. of Orthopsychiatry, April 1979.

Study 40 legally separated or divorced fathers, and 03
children. Joint custody fathers were less likely to remove
themselves from the child"s growth and development. Such ties
are critical for both the father and the child. "Rather than
support imposition of legal visitation restrictions, we should
do everything 1in our power to maximize contact between children
and both parents.”™ Study did not find evidence that children
were used as pawns, or that joint custody was disruptive to
children or to children®s friends, or that parents needed to

be on good terms with each other.

Steinman, Susan, Jewish Family and Children's Service, unpublished
paper.

Study of 2S joint custody families showed that coparenting
helped to make separation easier for parents

- J -



NEED OF CHILDREN FOR FREQUENT CONTACT WITH BOTH PARENTS AFTER DIVORCE.

Wallerstein, Judith, and J. Kelly, "The Effects of Parental Divorce:
Experiences of the Pre-School Child,”™ J. of the American Academy of
Child Psychiatry 14:4, Autumn 1975, pp. 600-616.

........................................ "The Effects of Parental Divorce:
Experiences of the Child in Early Latency,”™ American J. of Ortho—
psychiatry 46, Jan. 1976, pp. 20-32.

......................... = o eiiiiiiiieaae...."The Effects of Parental Divorce:
The Child in Later Latency," American J. of Orthopsychiatry 46,
April 1976, pp. 256-269.

oC families in Marin County, California, 131 Children aged 2-18;
5-year longitudinal study (1970-75). Greatest fears of the
children were of being abandoned by their parents. Children felt
great sense of loss if one parent absent. Effects observed of
children being left almost exclusively in the care of only one
parent were negative. Best adjustment occurred among children who
saw both parents frequently and had parents®™ support to do so.

The conventional visitation arrangement of twice a month found
inadequate Working on the coparenting concept helps both child—
ren and parents according to Joan Kelly.

Hetherington, E. Mavis, Martha Cox, Roger Cox, "The Aftermath of
Divorce,"™ in J. H. Stevens, Fr. and Marilyn Matthews, eds., Mother-
Child, Father-Child Relations, Washington, D.C., NAEYC, 1977.

2-year longitudinal study "if 96 families (half divorced a*4 half
intact families). Total of !'44 children. "When support and
agreement occurred between divorced couples, the disruption in
family functioning appeared to be less extreme, and the re-stabi—
lizing of family functioning occurred earlier..” Mothers®™ effect—
iveness 1in dealing with child(ren) most dependent on mutually
supportive relationship of the divorced couple and cot tinued
involvement of the father w. child (mothers were the <istodial
parents).

Both of these studies indicate that the nature of the parental relation—
ship has a direct impact on children®s adjustment. The more conflict
“ecween parents over their children, the worse the children®s adjustment.

CUSTODY ALTERNATIVES 8 MEDIATION

Olson, David et. al., "Custody Resolution Counseling: Description
and Comparison with Custody Study,"” in Child Custody: Literature
Review and Alternative Approaches. Chil<|~Custody Research Project,
Hennepin County," Minnesota, Domestic Relations rivision, Sept. 19"*9,

Study of 686 contested custody cases filed between 6/7S and 6/78
in Hennepin Co., Minnesota. Compared cases goinﬁ to Custody
Study (evaluation and recommendation mode) vs. those receiving
custod%/ counseling (mediation mode). Both setvices are offered
through the court's Domestic Relations *.*pt.--parental agreements
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Joint Custody Statute
FOR UNIFORMITY NATIONWIDE

Text for a modern, up-to-date joint custody
statute available for introduction in state
legislatures with the intent of seeking more
nearly uniform joint custody practices
nationwide and ease of implementation under the Uniform Child Custody
Jurisdicti>on "Act.

aro 0X1counwng

Tho following is predicated primarily on California®s joint custody statute,
combines observations of Nevada®s joint custody statute (which was enacted
following the California example and provides a similar statute for two
major states with one of the Nation®s longest contiguous borders)

An advantage of the following is that the
issues have undergone legislative analysis and debate, Tfound public
approval, and incorporate uinor technical improvements that experience
has demonstrated as desirable.

Indexing should be Integrated with each state®s Civil, family and domestic
law provisions.

POLICY Section 1. Section 100. (@) "~ e Legislature finds ar:d declares
that it is the public policy of this state to assure minor
children of frequent and continuing contact with both parents
after the parents have separated or dissolved their marriage
and that It is in the public interest to encourage parents
to share die rights and responsibilities of child rearing 1in
order to effect this policy.

AT OUTSET In any proceeding where there 1is at issue the custody of a

£ THEREAFTER miror child, the court may, during the pendency of the proceed"
ing or et any time thereafter, make such order for the custody
of the child during minority as may seem necessary Or proper.

PRIORITIES (b) Custody should be awarded 1in the following order of
preference, according to the best Interests of the child.
1. To both parents jointly pursuant to Section 100.5

PLUt The court, 1in its discretion, may require the parents to
submit a plan for implementation of the custody order
upon finding that both parents are suitable parents, or
the parents acting Individually or 1in concert may submit
a custody implementation plan to the court prior to
issuance of a custody decree.

COOPERATION >. To either parent. In making sn order for custody to
either parent, the court shall consider, among other
factors, which parent is more likely to allow the child
or children frequent and continuing contact with the
norcustodial parent, and shall not prefer a parent as

custodian because of that parent®s sex. The burden of
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proof that joint custody would not be in a child"s best
interest shall be upon the parent requesting sole custod:

(3)If to neither parent, to the person or persens in whose
home the child has been living in a wholesome and stable
environment.

(4)To any other person or persons deemed by the court to be
suitable and able to provide adequate and stable environ—
ment.-

(c) Before the court makes any order awarding custody to a
person or persons other than a parent without the consent of
the parents, it shall make a finding that an award of custody
to a parent would be detrimental to the child and the award
to a non parent 1is required to serve the best interests of
the child. Allegations that parental custody would be
detrimental to the child, other than a statement of that
ultimate fact, shall not appear in the pleadings. The court
may, in its discretion, exclude che public from the hearing
on this issue.

Section 2. Section 100.5. (@) There shall be a presumption,
affecting the burden of proof, that joint custody 1is in the
best interests of a minor child unless
(1) the parents nave agreed to an award of custody to one
parent or so agree 1in open court at a hearing for the
purpose of determining the custody of a minor child
of the marriage or

(2) the court finds that joint custody would be detrimental
to a particular child of a specific marriage.

For the purpose of assisting the court in making a determina—
tion whether an awe.*d of joint custody 1is appropriate, the
court may direct that an investigation be conducted.

IfT the court declines to erter an order awarding joint custody
pursuant to this subdivision, the court shall state in its
decision the reasons for denial of an award of joint custody.

fb) Fdr the purposes of this section, "joint custody™ means
joint physical and legal custody. "Joint physical” means an
order awarding each of the parents significant periods of
time in which a c lild resides with or is under the care and
supervision of each of the parents or parties. Joint physical
custody shall be shared by the parents in such a way as to
assure a child of frequent and continuing contact with both
parents. "Joint legal” means that the parents or parties
share, or shall have voluntarily allocated or the court
shall have decreed between them, the decisionmaking rights,
responsibilities, and authority relating .o the health,
education, and welfare of a child.

An award of joint physical and legal custody obligates the
parties to exchange information concerning the health,
education, and welfare of the minor child, and unless
allocated, apportioned, or decreed, the parents or parties
shall confer with one another in the exercise of decision—
making rights, responsibilitiei and authority.
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(c) Any order for joint custody may be modified or terminated
upon the petition of one or both parents or on the court®s

own motion if it is shown that the best interests of the

child require modification or termination of the order. The
court shall state in its decision the reasons for modification
or termination of the joint custody order if either parent
opposes the modification or termination order.

(d) Any order for the custody of a minor child of a marriage
entered by a court in this state or in any other state,
subject to jurisdictional requirements, may be modified at
any time to am order of joint custody in accordance with

the provisions of this section.

(e In jurisdictions having a private or publicly-supported
conciliation service, the court or the parties may, at any
time, pursuant to local rules of court, consult with the
conciliation service for the purpose of assisting the parties
to formulate a plan for implementation of the custody order or
to resolve any controversy which has arisen in the implementa—
tion of a plan for custody.

() Notwithstanding any other provision of law, access to
records and information pertaining to a minor child, includ—
ing but not limited to medical, dental, and school records,
shall not be denied to a parent because the parent is not the
child"s custodial parent.

Explanatory notes

Initiating
planning

Decree
clauses

Public

pamphlet

Boat
irterests

Issues not to be contained in the statute, but as an outgrowth
of implementation and as a guide to furthering the statute”s
policy.

To facilitate easing litigating parents intc consideration of
joint custody planning, you are encouraged to examine, and
duplicate for distribution within the family court system,
"Initiating Joint Custody Planning; Encouraging & facilitating
joint physical and legal custody plans."*

Joint custody provisions and clauses for decre s or agreements
as a convenient reference for judges, attorneys and counselors
can be found in "Decree or Agreement, Joint Custody Provisions
£ Clauses."*

A basic and explanatory booklet suitable for reproduction and
distribution to parents filing for divorce, written in lay
language and addressing the divorce process, 1is available in
"Cooperative Parenting Following Dissolution: Your child needs
both of you. Prepared by the Los Angeles Committee to Implemen
California®s Joint Custody Statute (Los Angeles Superior
Court)."*

"Best interests of a child”™ need not be specified within the
statute in view of the on-going analysis and redetermination
of what amounts to "best interests™ and lest a listing of

presumed "best interests”™ constitute an unconstitutional denia
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of access by child and parent to each other and thereby
jeopardize the entire custody statute.

However, informal court guidelines, apart from the formal
statute, may include the following:

In determining the best interests of the child the court may

consider:

1. The physical, emotional, mental, religious, and social
needs of the child;

2. The capability and desire of each parent to meet these needs

3. The lovj and affection existing between the child and each
parent;

4. The length of time the child has lived in a stable, satis—
factory environment and the des"irability of maintaining
continuity;

5. The desirability of offering the child a variety of life
experiences;

6. The desire and ability of each parent to allow an open and
loving relationship between the child and his other parent.

Child"s It is not considered advisable that a child"s preference,

preference desire or wish be elicited from the child, under the pretext
of "best interests of a child,” as a prerequisite for court
determination of custody because:

a. Such an action or supposition could vest with a child, at
an impressionable age, and prior to a comprehension of
the long-term consequences by the child, a sense of
power or control or leverage over either or both parents
and over the court system.

b. A decision predicated on a child"s decision between two
parents r aises the spectre of an eventual guilt-feeling
by the child regarding the excluded parent and the
necessity of a custodial parent to reassure the child of
the wisdom of excluding a parent.

c. By implying the power of decision by a child, the parents
are unecessarixy and unwisely thrown into a competitive
situation to cater to and curry favor with the child 1in
hopes of influencing a child"s decision of one parent over
another.

Criteria for So-called criteria for determining the qualifications or

joint custody suitability of one or both parents to be decreed joint
custody, such as geographic convenience, association with
friends, and adequacy of living quarters are not advisable
to be specified ina statute. Such criteria have been
widely debated and eventually dropped because:

a. definitive criteria that are largely the product of
opinion or cultural viewpoint have the likelihood of
being unconstitutional, and

b. a listing of criteria provokes litigating parents into
envisioning methods for defeating joint custody and of
scrutinizing comparisons and issues that could bn used to
belittle the opposite parent.

* ltems available from The Joint Custody Association, James A. Cook,
10606 Wilkins Avenue, Los Angeles, California 90024
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Materials
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From the Joint Custody Association:

Joint Custody, Sole Custody: A New Statute Reflects a New Perspective

The legislative evolution of the new California custody law;

origins and intent as a guide to understanding and administering
joint or sole custody. (Published in the Conciliation Courts Review,
Volume 18, Number 1, June 1980.)

Initiating Jgink, Custody Planning. Encougaging. gnd Faghlifating Joigh
bhysical and Legal Custody Plans

A step-by-step questionnaire to elicit from divorcing parents their
preferences in child rearing, to indicate areas of agreement, and to
relieve the court of dictating decisions that could be unacceptable
to one or both parents. Enconpasses areas of medical care, education,
religion, residence, travel, support, comnunications, discipline,
dispute resolution, and time allocation.

Decree or Agreement, Joint Custody Provisions f>Clauses

A selection of options for jurists, attorneys and parents in
creating decrees or agreements in the form of provisions and

cl uses dealing with intent, resi ?nce, time allocation formulas,
holidays, travel, moving residence, education, medical, child
support, implementation, review, remarriage, decisions, and
conflict resolution.

Cooperative Parenting Following Dissolution: Your Child Needs Both of You

A pamphlet for parents prepared by the Los Angeles Comnittce to
implement California®s joint custody statute.

Re arch

Kxent and pertinent research regarding the efforts of child custody
decisions by the courts.
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Alaska jitaie JUIp&kAMB

House of Representatives

Committee an Pooch V

Boaioeaa He|||f|, 6dUC*ti0n & SOC||| SerViCGS Juneau,

Feb. 23, 1982

Honorable Joe Hayes
Speaker, House or Representatives
Alaska State Legislature

Dear Mr. Speaker:

It is the desire of the Committee on Health, Education, and
Social Services that this letter accompany CS for HB 210 (HESS)
to reflect Committee Intent.

Persuant to Section 25.20.110, Award of Custody to Nonparent.

the court shall have the discretion to award custody of *IC
child to a non-t rent if either conditions (1) or (2) are met.

Sincerely,

Representative Mike *»elme
Chairman

State Capitol

Alaska 99811



NaskH jsftaie legislature

House of Representatives

Official BucineM

J. nuary 27, 1982

Katie Green
6320 Lost Circle
Anchorage, Alaska 99502

Ms. Green:

Pouch V
State Capitol
Juneau, Alaska 9981"

HE 210 was Introduced last February and was referred
to the Health, Education and Social Services Committee and

then to the Judiciary Committee.

I have sent a copy of your letter to Rep. Beirne and

Rep. Fames.

1 appreciate your comments on this legislation and
will give carefull consideration to the bill.

Sincerely,

cc: Rap. Beirne
Rep. Barnes

JDM:ajc
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ABC News 7West 66thStrest  NewYork New York 10023 Telephone 212 887-4659

Sidney Danon
Manager. Public Affairs

Dear Viewer:
Thank you very much for your interest in our DIRECTIONS
program. Communications such as yours are very important

guides to us 1in programming plans for the tuture.

We hope you will keep watching DIRECTIONS, and that you

will continue to send us your reactions.

Sincerely yours,

Sid Darion

Manager of Cultural Affairs

SD :al
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THE WISDOM OF SOLOMON:  THE CHILDREN OF DIVORCE

HERBERT KAPLOW:

Last year, the number of divorces in this country rose to more than
a million. There were about 1,300,000 young children involved.
Coincidentally, with this increasing phenomenon has been a growing
interest in alternative ways of divorced parents dealing with their
children. Perhaps, the major change under consideration is called
joint custody, where the parents share custody of £he children. It
is an approach of considerable controversy, touching fundamental,
legal and psychological 1issues, and it reaches finally, the basic
question of what"s best for those children caught between divorced
parents. It is a matter, again, of the wisdom of Solomon, these
children of divorce.

Good day, I"m Herbert Kaplow in San Francisco. Almost two years ago,
California, with one of the highest rates in the country, passed a
law providing for joint custody. We mean to see today how that"s
worked out here. Our guests are the Honorable Conald King, the
domestic relations judge of the San Francisco superior court, and
Ciji Ware, a writer ana broadcast journalist, who has done extensive
research on children and divorce, and she herself 1is a joint custody
mother. The term, joint custody, 1is paralleled by the term, sole
custody, and what®"s the difference, Mrs. Ware?

ClJI WARE:
Well, that 1is a good question, 1 think because joint custody means
so many things to to various people. Its really one of those code

words. You say Joint custody and the people in favor of it, say,
yeah right. And you say Joint custody, and the people who oppose
are totally opposed. And definitions | think are important. Judge
King, we have to really see if he agrees, what joint custody means
to me is an arrangement that says parents arc forever, parents
continue to be parents even though they"re no longer spouses, and
the tine-sharing formula about who, how they"re going to take care
of these children, 1is fraswd around the needs of the children. Now.
I suppose legally you can split it finer than that, but to me, that"s
tho concept of Joint custody, and maybe we should get a legal
definition from Judge King.

JUDGE DONALD KING:

Well, 1 think one of the deficiencies in California law is that tfherc
is no specific definition. I believe that creates more problems
really than if we had one.

(MORE)



JUDGE DONALD KING: (CONT)
A lot of parents think it means cutting the child right down the

middle, and the child right down to"the second, spends half the time
with one parent, and half the time with other.

HERBERT KAPLOW:

And that"s where you need Solomon?

C1J1 WARE;

And that"s not joint custody.

JUDGE DONALD KING:

That"s not joint custody. What you"re really, talking about is the
fact that once the divorce 1is over, that there 1is still a family, and
it's a family living in two locations instead of one. The joint or
shared nature of it is that the child, or children, are really living
with both parents ..spending time with both parents in both parents

homes and that the parents are joining together making the decisions
affecting the child.

HERBERT KAPLOW:

Judge King, am I right in say ng we are cooing from an environment
where most often the chi"dren were awarded to the mother?

JUDGE DONALD KINGiI

Absolutely, and that still is the case today.

CI1JI WAREI

And about 92%, ' think, of all awards nationwide go to the aother,
It's almost autom atic.

HERBERT KAPLOWi

Well, let me ask you, why in California are you swing toward a
different alternative?



JUDGE DONALD KIHGI

Well, we have to understand that inmost divorces the parties reach
their own agreements, and the reason why the percentage is so high

is that for many people, the societal view still is that custody of
the children goes to the mother, and that the father has something
called rights of visitation. I think 1in California, there are more
and more parents who are really sharing child-rearing responsibilities
before the marriage breaks up, and want to continue that experience
even though they®re no longer married to each other.

ClJl WAREI

But 1°11 tell you, 1711 tell you why 1 think it happened 1in California.
And because 1°ve been a Joint custody parent for 8 years, I1"ve sort

of been through the wars on this 1issue. You know, people who aren™t

in California, think you know, we"re falling off the edge of the earth.
But 1in California, you have, as it is nationwide, more and more women
in the work force. More and more, as Judge King says, people who are
sharing resoonsibilities, sort of radical attempts at being parents
together. But I think the main reason why it started to happen 1in
California 1is that the old system wasn"t working for the children.
Because what was happening, was as the divorce statistics went up,

and it especially went up in California after no-fault divorce, you
were having children who were not only losing one parent, usually the
father, they were losing two parents because of the economic situation
their parents faced after the divorce, the mother, 1in TJX of the cases
according to the 1980 statistics, 797. of mothers, divorced mothers had
to work. So who was there for the children? Nobody, basically there®"s
not childcare as a code in this county, so therefore the parents

tl easelvee and parents like me, two-working parents, we had to coeie

up with some situation that made sense to our son, otherwise, who was
gonna take care of him.

wmorr kaplow.

Veil, why should this work?

JUPCE DONALD KINGi1

I think the reason It should work is that the fact that people ate
no longer husband and wife does not mean they aren"t sti 7l parents

to this chll *or these children. And those responsibilities really
have to be separated out.

(HOKE)



The mistake 1 think that"s been made historically 1is that somehow
once the family is no longer a family, 1in terms of being husband and
wife, they"re really no longer a family as far as both being parents
to the children. So I think it will work better, because it means
that both parents still remain parents to their children and what we
find is more and more parents want thia. They don"t want the system
where one becomes a visitor.

HERBERT KAFLOWi

1 think we ought to try to clear out a little bit of the legal
underbrush here. The Statute 1in California, 1 understand actually
you sort of have three companion statutes and you check me if I™m
wrong no default divorce, which 1 guess you passed here in 1970.

JUDGE DONALD KING;

That®"s correct.

HERBERT KAPLOWiI

And then 1in 1979, you had this Jc*nt custody statute and then after
that, something called mediation. I don"t wanna get bogged down 1in
this, Judge King, but they®"re related and they®re important...and 1in
30 seconds...

JUDGE DONALD KING:

Okay

HERBERT KAPLOWi

Toll me what they aroT

JUPCE DOHAtO KING.

Well, the reason why the no-default divorce 1is related to the other
two is because 1if you have fault, it"s based on their being an
innocent party and a guilty party.

HERBERT KAPLOWt

Uh, huh.

JUDGE DONALD KIHCt

And that gets all tied up into who should have custody of the child
IT one person Is supposedly guilty and one 1is Innocent. The Ilolnt

custody ststute wan 1important; It was really a modification of our

previous ststute which provided for sole custody.

(HDRE?



JUDGE DONALD KING: (CONT)

And it was 1important not only because of its aspect of saying that

it was legally appropriate to have parents be joint custody parents,
but also because they had a very strong declaration that the public
policy in the state of California is that when a relationship breaks
up, there still is a right of the child to frequent and continuing
access to both parents. The mandatory mediation statute which just
became effective at tbe beginning of this year, 1is revolutionary.

It3 the first in the country. I think other states will be adopting
it very rapidly, and it is an assist to those who want joint custody
as well as to those who have sole custody, in helping with a trained
and experienced family counselor. Helping parents work out their
disputes over cuatody and visitation in a constructive way, where

they agree, where they are the ones who make the decision by agreement
as opposeo to using the old adversary system, where they get 1into
court, and attack each other, and solve the problem, and try and solve
the problem that way.

HERBERT K/"LOW:

Now let"s look at the practicalities of this. I understand you hove
a couple of different kinds of joint custody. You have whot"s called
legal custody, and then you have physical custody.

ClJl WARE1

And then you have Joint Il«*al and physical. So basically there"s
three kinds of custody.

HERBERT KAPLOWiI

1 think 1°m gonna be sorry 1 asked..

ClJl WAKEt

That go through the court.

HERBERT KAPIjOWi

But certainly legal custody 1is whereas the law gives you your
certain rights, and, ai.d the physical custody ir where the child
lives froa time to tlae with each parent?



ClJlI WARE

Well, that"s a critical thing, though. I mean we can"t just gloss

over 1it, because 1in America, possession is 9/10"s of the law, and

you can have joint legal custody, but if you don"t have parents that
are learning to cooperate as parents, which 1is tricky. 1 mean here
you"re severing all your other relationships, financial, legal and
everything, ana yet, you“"re being asked to cement this one relationship
as parent; that"s tricky. But joint custody to me means that you are
going to share the decision-making on things that have to be done about
the children®s schools, religious training and all of that. And also,
if possible, 1if the geography makes it possible, you are also, going

to have that child spend meaningful time. It doesn"t mean to the
minute, as Judge King said, but meanir~ful time with both parents. Now
accomplishing that is not so easy when people are angry at each other,
in the real world, and so what was critical in California, which
probably will be a model hopefully, 1is that it"s saying that the
adversary situation is maybe not the best arena in which to help parents
come to the fact that they continue to be parents. So what is needed
is a neutral third party that, 1 a sense, represents the child in the
family, helping those parents, you know, get through that, and getting
down to the nitty gritty of how do we share these children.

JUDGE DONALD KING:

Legal versus physical custody of what that means 1it"s not spelled out
clearly in the law.

ClJlI WAREt

No.

JUDGE DONALD KING:

There®s no definition at the present time, and 1 think, for practical
purposes, legal custody refers to the decision-making factors affecting
the child both in terms of health care, education, religious training,
perhaps, that sort of thing...whereas, physical custody really means
more of the..

ClJl WAREt

The time-sharing.



JUDGE DONALD KING:

The time allotment of the child with each parent.

HERBERT KAPLOW;

But the question arises then, are you bumping the child back and
forth?

ClJlI WARE:

The ping pong syndrome, you know..

HERBERT KAPLOWt

I didn"t know I was that close.

ClJl WARE;
You were. The ping pong syndrome. It"s interesting now. You hove
to understand, eight years ago, when my former husband and 1 decided

that we felt that...

JUDGE DONALD KING:

They were reol pioneers.

ClJI WARET1

Well, we didn"t know what we were doing. We didn®"t know, number one,
we were doing Joint custody. People thought we were crazy, and they
raised this 1issue over and over. Your child won®"t know who, to whom
he belongs. But the answer to that really is that tho child doesn"t
belong, the child has really, what 1 think 1is a civil right of access
to both parents. So that the ping pong syndrome 1is a problem if the
tlme>sharing arrangement 1isn"t appropriate to a child"s age and stage.
I"ve been asked this for eight years, and my child #*-rtcd in thfa
when he was around two. Well, at that point, whatever sharing
arrangesM*nt we had, wouldn®t have been appropriate for when bo"s ten
now .

(HORE)



CIJI WARE:  (CONT)

When he was two for instance, at that time, he was sort of home-based
with me, but he saw his father two or three times a week, and he
slept at my house every night. That was a fairly appropriate plan
for a two year old. Now that he"s a 10 years old, he spends Monday
and Tuesday with me, Wednesday and Thursday with his dad and we
alternate weekends so that we have chunks of five days. Now that
sounds like ping pong, but if you ask my child, you know, where do
you live, he says | live with my mom and my dad. And if you say, Iis
it complicated, he"ll say, you know, 1it"s not confusing, it is
complicated, but it"s not confusing.

HERBERT KAPLOW:

Well, 1is it better?

ClJI WARE:
In the real world....is it better that a child 1is amputated from one
of his parents. I don"t think that"s better. In the best of all

possible worlds, for him, it would have been better if we"d stayed
together. We didn"t do that. So what are the alternatives? The
alternatives you know, 1 really feel that joint custody parents have
come to grips with the reality and for the children, they would
rather put up with some of the inconvenience of losing both bags and
soccer Dalis 1in order to have contact with both parents. And Tt is
a trade off. It"6 a trade off we were willing to make.

JUDGE DONALD KING:

Well, 1 think also, that you have to look 1in these cases, not only
at the parents, but at the children. We don"t have much information
about this. There®"s been very little research done on it. What
little research has been done indicates that you can have Joint

custody parents and not hove Joint custody children. That there
are some children, probably a minority 1in numbers...who can™t make
the adjustment of living in two homes. They need one home, one

bedroom, one set of toys and so on...not that they don"t love their
other parent, they just can"t take that kind of movement. We know that
this 1is more of a problem with really young children, end we also

know when you get to teenagers, especially upper teenagers...

ClJl WAREt

It goes the other woy.



JUDGE DONALD KING: ,

They probably don®"t wanna spend any time with either parent. They

just wanna be with their friends. So you have to look at the total
situation. My feeling is that even 1if it only works for a short

period of tine, a two or three year period, 1it"s beneficial for the
child because that time frame, following the break-up of the marriage,
i8 the most dramatic to the children, and the time during which they"ll
either recover from the trauma of their parents or they won"t.

HERBERT KAPLOW;

Judge, did you not, as a judge have the power before this was enacted
a couple of years ago, here Tn California to in effect, award Joint
custody?

JUDGE KINGt

It depended on whether or not you were a strict constructionist or

not. I believe that 1 did not because the statute only apoke 1in terms
of sole custody in California. There had been a number of efforts

to add to joint custody before and the legislature had constantly
turned them down. There were some judges in the state who felt that
since the statute did not preclude joint custody, that they could award
Joint cuatody. But the enactment of the statute was important as |
said, for two reasons, not Just because It specifically aays, you can
have Joint custody, but also because it stated this public policy of
the child®"s right, and I think In our society today probably the
children are the most underrepresented of anv segment of society. And
now we have a statute which gives them a right of access to both parents

HERBERT KAPLOW.

Well, this seeias to pivot on the question of the parent getting over
their ini ial bitterness to each other and becoming "reasonable",
which 1Is the saaw standard you could set up for the sole custody
pheonomen.. which prevailed up to now. 1 mean I( you can be reasonable
now, why couldn"t you be reasonable then and make It work? Why do

you need this?

ClJl WAKEi

Well, 1 think you need It because 1 think there has been an assumption

that children belong to one parent or the other. And that the adversary

system has pitted parents, one parent against the other, winners and
losers.
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HERBERT KAPLOWt

Well, 1 mean, 1in order to make this thing wo*-k, you hctve two people
acting reasonable.

ClJI WARE:
Well, 1 don"t agree with that completely. I think, first of all it"s
much, much better. I mean obviously it Is much better if parents are

going to cooperate but in...

JUDGE DONALD KING:

Also, there are a lot of parents at the time of the divorce who are
acting reasonably. I mean, 1it"s a myth to think they®re all battling.
There are a lot of people who just come to a conclusion their marriage
Is not working out, and they should go their own way.

ClJl WAREt

But | was Just going to say forthose who are notgetting along, and
in fact rhey don"t like each other at all, which, you know, | think
It's often also certainly prevalent. IT they were Intervened at a

point, 1instead of having and getting into the legal adversary system,
and having everything escalate, and you realize 1 might lose my child,
and the whole ball game eoes upabout 29 degreea, if it was the law
and the premised, that alright, you"re both going to survive this.
The child does have a right to both of you, 1* that wero the premises
that we were starting out with, 1 think It woo"d cool down a lot of
the unreasonableness. But even If parents are having a hard time,
and many do with the separation and loss and a feeling of grief and
failure because the marriage failed, that they can still perceive as
parents-in-common, and separate out that role as parents, and still
perhaps not even like each other.

HERBERT KAPLOW:

I didn"t know you couldn®t do that before you had thia legislation. *

JIPCE DOHALD K INGi

He:b, the other thing the other thing, though, that you have to
understand la that at the Boasnt of divorce people are In a terrible
emotional state. Some people say they"re the criminal term of
«J»1"i«bed capacity really applies to people who are at the tlme of
of the breakup and their whole life, perhaps, they feel, 1Is going.
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JUDGE DONALD KINCt

And they aren"t thinking rationally, and they aren"t dealing with
things rationally, and there®s a lot of upset. The legal process
with 1its adversary system, tends to accentuate this upset, and

what we"re trying to do with the new law, especially the mandatory
mediation law where we require that we will not allow them to come
into a court, with a hearing on custody of visitiation until they
have gone through a mediation process and with the help of a family
counselor attempted to come up With their own answer...

HERBERT KAPLOW;

In fact, a cooling-off period...

JUDGE DONALD KING:

With respect to the child. Well...

HERBERT KAPIOW:

With a mediator.

JUDGE DONALD KINC:

It gets people to understand they don"t have to fight. A lot of
people believe that they have to fight with the otner parent. That
that"s what"s natural. And they can fight over other things, but
what we try to do through this process 1is to set them to understand
that they®"re still gonna be parents when the light is over.

HERBERT KAPLOW»

As 1 understand it, the basic questions that have hoen raised about
this-and as you pointed out, really the verdict 1is not 1in on the
success or failure of Joint custody one, 1is that the laws are
unnecessary, that you Judges already have the power, in effect, to
order Joint custody.

JUDGE DONALD KING.

I don"t agree with that at all.
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HERBERT KAPLOW:

Okay.

ClJl WARE:

No. And 1"ve been around the country on this.

HERBERT KAPLOW:

Also, that it encourages judges to take this as an easy way out.

JUDGE DONALD KING;

I don"t think that"s accurate either, because you see what we should
be doing, Herb, the judges have nothing to do with this, or should
have nothing to do with it. We have in my court in S.an Francisco, in
the first eight months of 1981, we"ve had one contested hearing on

custody of visitation. All the rest have been resolved by helping
the parents reach agreements as to what®"s best for their children.

HERBERT KAPLOW:

What about as a way out.

JUDGE DONALD KING:

And that"s what wc should be doing.

HERBERT KAPLOWi

Parent. Maybe 1it"s a cop-out for somebody who would like to get rid
of their child half the time.

ClJlI WAREt

Well, that may be true, but 1 really think that"s the minority. 1

think most parents are caring parents. Most parents want to do the
right thing. Most parents are terribly guilty and feel they perhaps
have failed on their religious beliefs, their moral beliefs. 1 think

moat parents are In a state of real pain when they go through this.
certainly remember how 1 felt about It.*

(MURE.



CIJI WARE:  (CONT)

But the law was necessary, | think,"to state the principles that you
continue to be parents even though you®re not going to be spouses.
But what happens 1is that if you have a neutral third person who shows
you what tne options arc a lot of people don"t even realize that they
could cooperate on this level, that it wasn"t a kind of incest that,
you know, there 1is a sort of sense of incest if former spouses talk
to each other. And if there is an option, you don"t even know that.

JUDGE DONALD KING:

I think also this 1is an important point. Because at the time of the
divorce process, they"re in an adversary system except for this aspect
of it, and they have to understand that they can separate that out
because as there are future battles, they still have to separate those
aspects related to children to avoid entangling them in their conflict
over other matters.

HERBERT KAPLOW:

It is alleged by ”~ome critics of joint custody that in effect it
confuses the child, forces the child to endure split loyalties. That
it causes an atmoshere of instability and 1inconstancy.

JUDGE DONALD KING:

We have insufficient information to know whether that®"s true in what

number of children. In my mind, there"s no question theie are some
children where that will be true. Rut with the large majority it
simply will not. If.anything, it helps them with their Iloyalty

conflicts, bocauac they don®"t have to feel that they"re being traitors
to one parent 1if they enjoy their time with the other parent.

ClJI WAREt

Well, there ia a key to this, | think. I don"t th 11k that"Joint
custody alone is going to do Iit. 1 think, you know, Just the fact

that they®re going to say, well, and congratulations Hr. and Hra. King,
you are now Joint custodians. There has to be another element. And
that is the element that both parents see it is In their child"s
interest, thst they can soften the impact of the divorce by giving
those children permission to love the other parent. Now that may be
difficult at a time when you"ro angry. But 1if you can be shown that
when you Jlook down the long road, which we had to look at with a 2

year old, that the more you 1invest 1in a good relationship with the
other parent as a partner 1in this business, the better the payoffs will
be, not only for the child, heavens knows, down the road, but for even
the former parents.

(MORF))



CIJI WARE: (a.if)

I mean, who need3 to have misery and anger for 20 years?

JUDGE DONALD KING:

The~e are a lot of parents, under the old adversay system, who 5
years later, 10 years later, after the divorce, arc still fighting
the divorce. Whereas, 1in this system, what you®"re trying to do is

get people to understand you can fight now over the things you have
to fight about as part of the termination of your marriage.

ClJI WARE:

You can Tfight over money, you can fight over...

HERBERT KAPLOW:

You"re...you"re asking people to..to compartmentalize their minds 1in
an extraordinary way.

JUDGE DONALD KINCi

And there®"s no reason why it can"t be done...

ClJl WARE:

And they can do it.

JUDGE DONALD KIHCi

We know it «>rks, it"s working 1in a highly succeaaful way.

HERBERT KAPLOWI

l.et me ask you this now... there are other institutions involved in
this. 1"d be curious to know. Judge King and Hs. Ware, other

Institutions 1In our neighborhood, 1in our society, that ore concerned
about the family.

(MORE)



HERBERT KAPLOW: (CONT)

What do the churches, for instance you touched on the religious and
moral values of the parents who might feel that somehow theyve
violated them by divorce. How do they get into this? Or do they?

JUDGE DONALD KING:

Well, we find the church groups have been very supportive of this
concept, even with churches that do not believe in divorce.

HERBERT KAPLOW:

The Catholic Church, you®re talking about primarily.

JUDGE DONALD KiNG;

That"s right. Once they recognize that the parties arc going to go
though a legal nroccss that legally ends their marriago, they are very
supportive of this process because it does keep the family togethor.
Again, we"re not divorcing the family. The legal relationship of the
husband and wifc has ended, but there®s -_till a family there living

in two locations, a mother and a father and a child who iIn some fashion
is allocating his or her time with both parenis. This maintains a
family tic that is very beneficial for the children. And 1 think very
beneficial to each parent. And our experience has been that the

church gtoups are very supportive of tnis.

HERBERT KAPLOWt

Are they actually in the process someway?

JUDCE DONALD KINCi

In some of this mediation counseling, certainly some of it that is
longer term than the court staff has abilities to handle. We do
have agoncies, cooemnity resources, many of them church-related,
Catholic Social Service being one, who do assist us and provide some
of this counseling.

HERBERT KAPLOW:

What do they do?



JUDGE DONALD KING:

They actually meet with the parents, they do much of what we do,
except we. ..

ClJlI WARE:

Divorce counseling, really, 1in some...

JUDGE DONALD KING:

Well, 1it"s parenting, 1it"s parent counceling more. How you as the
parents of this child should relate to each other with regard to

the matters affecting that child. Our court process in San Francisco,
for example, we normally cannot see o family more than 5 or 6 times,
simply because of the workload we have. IT the problems of this
fmoily are such that perhaps they need to be working with a counselor
for 8 or 10 or 15 visits, we need to use a community rcsourco and

some of the church-related resources to fulfill that need.

ClJI WAREt

I"ve served on commissions and committees with a lot of Catholic and
Piotestant and Jewish family service counselors and that ki..d of
thing. But you were asking before about, you know, how does this
relate to the success of what happens after they eithet get joint
custody or they don*"t. And there was an interesting study that was
done in the west district of Los Angeles, there was a judge who

was fairly supportive of the concept of joint custody. And he
tracked about *50 cases plus over 18 months, about 9 months before
the Joint custody statute went Into effect and 9 months after.

What they found was in 16 Joint custody families, only 161 come back.
In the swards for sole custody, 31Z. It was almost twice. So that
those decisions where the parents had come out with some sort of
plan themselves, they could sticl with it, they could live by It,

it wasn"t imposed on them, they had soatething to say as to how their
family would be reorganized as a family.

JUDGE DONALD K 1rtCi

We found too, that 1if people make their own agreement, they work much

harder to keep at it. lts rather absurd for saawbody sitting In a
black robe to tell 2 parents what®"s best for their children, when
they know so...

ClJI WAREi

And who"s going to drive the car pool



JUDGE DONALD KING:

when they know so much more what®"s true. Now, to go back to your
other question about the religious, | wanted to mei.tion that the only
meaningful study about joint custody and the effects of joint custody
that"s going on 1in the country today is in San Francisco and 1is
sponsored by Jewish Family and Children Services. So the church
groups are very interested in this.

HERBERT KAPLOW:

Any findir”"s yet, tentative or otherwise?

JUDGE DONALD KING:

Yes, but it is too preliminary.

ClJ1 WAREt

Well, there were only 25 famil es in the first study, which is valid
but not big.

JUDGE DONALD KING:

Ard at the momc t, their study, which 1is just starting its third y ar,
has only dealt with people like Ciji who were swimming upstream, in

a sense. They have nad shared custody for 6 to 8 to 9 years long
before it was even thought of. We are now starting to refer some
people to them who are interested in starting joint custody. And so
they®"re now going to have an opportunity to compare people who didn"t
start * th tne same motivation and commitment toward it.

HERBERT KAPLOW:

Is there any evidence as to whether 1it"s good for tho children?

JUDGE DONALD *

The study that®"s being done by Dr. Susan Stcinm.in with Jewish Family
and Childron Services would seem to indicate that it is beneficial.

But it is too early to tell. From the feedback wc gee from most
parents, they feel it ia. We have to be sure the children feel the
same way. But generally speaking, it appears to b We really do

need more data.



ClJI WARE:

You know, |t |s amazmrq how so much of thework has been done about
arents n¥ lIttle ahouyt thechlldren Ad I rea||ze | was
alfway throu h book on Jomt custod% rea||z d [ 'had never
f Ik d’ to mg son about how he felt In t |svery unusua way ne was
ving. was great ecause sald you know | sat h|m ﬂown

E\g { ggg er\qgtultaoggultrnmapmag | mtirvhhetwcz E) >(< k|d?he Sﬁ(ljdhe ﬂgid
\l/vell, at . .my mom’s !)use een%/ |n th ottom ouse

slee | the top bunk. _In mon's house | brush W|th A|m togthpaste,
% |[E)a ' rugh with Crest. Mom ma es mv sandwiches with w% qg
W ea rea Dad makes them with..

HERBERT KAPLOW:
Do you have any reservations about this?

ClJI WARE;

Wel} ] was scared when h a|g this. . And lsald Jam|e, isn't that
con usmg, .ping pong, you e said, 'r "not confusin
It’s complicatéd, but 1t"s not aonfusm Sé’ th I in his mm%, his
was WO rth |t, |[<,was com%lmate 1t requir |n% h|m, ?ro ah
Em({e a]ra tt]in\(ds, but he was willing "to do |t nd he's a hap

HERBERT KAPLOW:
Con poor families go through this?...

JUDCE DONALD KING:

Yes.

HERBERT KAPLOW:
Is there ony requirement for any sort of...

JUDCE DONALD KING:
No, it has nothing to do with that.
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ClJI WARE:

No.

HERBERT KAPLOW,

%” st let me ask you this, where ﬁlse IS this
€ing ¢ y may

e a
n3|dered or already may have been adop

téﬁ;native seriously

{
ed:

JUDGE DONALD KING:

I, f.s N hi
We Inae?mbtercgple(s ttﬁ Hvlf te% N\, evada just this year adopted

HERDERT KAPLOW:
So the concept is being studied elsewhere, and there seems to he...

CIJI WARE;
About 13 states at the moment...

HERBERT KAPLOW;
...more and more interest being expressed in it.

JUDGE DONALD KING:

\}vii\rr?\%ebft“eavse awlérﬁ)ltqonlos}/)ee r|i|ea(§m

{ Y state in the country

0st ev
by stat
HERBERT KAPLOW:

Thank you very much, both of you, for being with us today on Directions.
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LEGISLATIVE AFFAIRS AGENCY
MEMORANDUWM January 20, 1982
SUBJECT: Domestic violence
(Work Order Number 12-2282)
TO: Representatl* e Michael F. Beirne
Chairman, House Health, Education
and Social Services Committee
FROM: Tamara Brandt Cook

Legislative Counsel c/

Here 1is a draft of the bill you requested dealing with
domestic violence. You have also requested an analysis of
the draft.

Sec. 1. AS 09.55.600 allows a person who is subject d to
domestic violence to petition a court for injuncti relief
restraining the commission offurther violence. A wuer a
hearing, the court may 1issue any order necessary for the
protection of the petitioner or of a minor child in the care
of the petitioner. Specifically, the order can include
various 1itemized provisions, and this section adds a new
provision to the list: allowing the court to award visitation
of the child. An order is effective for no longer than 45
days. A copy of the order issent to local law enforcement
agencies, and peace officers are required to use every
reasonable means to enforce the order (AS 09.55.630).

Sec. 2. The definition of "domestic violence"™ iIs amended to
include the crimes of endangering the welfare of a minor,
criminal nonsupport, failure to permit visitation with a

minor, and contributing to the delinquency of a minor. If

one of these crimes is being committed in a family situation,
the injunctive relief provided for in AS 09.55.600 is available.

Sec. 3. The crime of failure to permit visitation of a
minor is violation under existing law with a maximum penalty
of a $300 fine. This section increases the maximum penalty



Representative Michael F. Beirne
Page
January 20, 1982

a $1,000 fine and a term of imprisonment of not more than
days by changing the classification of the offense to a
Ss B misdemeanor.

ish to alert the committee to the fact that I do have
£me concerns about this bill. Redefining "domestic, violence
include crimes, such as nonsupport and failure to permit
Isitation, that are not violent in nature seems to me a
uestionable practice. "Domestic violence”™ is now defined
;0 include violent crimes, such as murder, assault, rape,
sidnapping, that require immediate action in extending
protection to the victims involved. In this type of
situation an injunction serves an important function, but I
guestion whether an injunction 1s appropriate to use 1In
noneraergency situations. Since the order is only effective
for 45 days, it will not do much for an ongoing problem
involving failure to permit visitation.

In addition, including the crime of failure to permit
visitation in the definition of "domestic violence™ and then
increasing the penalty for failure to permit visitation 1in a
bill dealing primarily with domestic violence may not
successfully avoid constitutional problems under Article 11,
sec. 13 providing in part, "Every bill shall be confined to
one subject. . . I would recommend that Sec. 3 of this
draft be introduced as separate legislation, since it deals
with a criminal penalty rather than with domestic violence
as such.

TBC;csh

Enclosure



1850 Roberts Road
Fairbanks, Alaska 99701
March 2, 1982

Representative Mike Bierne
él a State Legislature
0

ask
uch V
Junea  Alaska 99811

Re: 3210, Joint Custody for Children
>k Order #12-2282," Failure to Permit Visitation

P Representative Bierne,

e been informed that House Bill 210 has been passed out of your
committee with a "do pass" reconrnendation. | ap?remate the work you
and your staff did on this Important issue. It Is unfortunate that the
Presumptmn of joint custody has been remqved from the bill because |
hink It 1s Important to start with a positive approach rather than
automatically assume that one person 1s bad or wrong. Properly. used,
the presumption of joint custody can prevent a lot 0f manipulation and
maneuvering that uses children as tools, 1S demeanln? to them and not
In their best interest. However, any joint custody Tegislation is
good legislation—1t 1s a start.

Thank you also for initiating a change in the penalties for failure
to allow visitation. | have already heard reports that %he knowledge
e

that this legislation has been proposed has had an effect In individual
cases in Fairbanks.

Children need contact with both parents. Your work will be remembered.
Sincerely,
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More than anything, shared custody legislation should be considered
a children®s rights issues. | have had contact with literally hundreds of
children from divorced families over the coarse of five years of children®s
work and I have had many cry to me how they miss their daddy. The present law
is emotionally disasterous for children and non-custodial parents. It forces
one parent out and I wonder how this can possibly be justified in the cire of
two fit parents. How does the state justify, in the face of overwhelming
evidence that children and a non custodial parent continue to go through various
degrees of hell years after a divorce, the presumption that sole custody ar. a
result of en\6ntlicre4 litigation is in the best interests of children? Children
have a very well developed sense of justice and | NEVER met a child who wanted
to lose a parent.

Certainly a man or woman who is phlsl cally or emotionally abusive to
a child should, in the strongest terms be forced to mend his or her ways.
Child abuse is unfortunotely perpetuated by as many females as males.* | have
worked at a children®s hospital and seen the most sickening , disgusting treatment
of children by both men and women. BUT, this Isn"t even the issue when we are
considering custody legislation. The issue is:WHAT IS BEST FOR TOE CHILDREN of

two normal parents.

Sole custody does not allow a meaningful *elatlonshlp. Visitation is demeaning.
Alaskan schools treat a non custodial parent as if he or she were a child abuser.

Parents treated as non-prrsons become non persons and cop out, not so much

because they want to, as that court decrees make the relationship meaningless



anyway. The decrees are seen by almost all losers as unfair, they are seen

by children as unfair and they only serve to reinforce hostile, b»st+er
attitudes. One of the results of imposing unjust decrees on one parent 1is
eventual desertion of financial as well as emotional support. So we have

the problem of "J. vertization of women™ and their children. Sure, we can

make harsher and stricter child support enforcement laws, child stealing laws
and fill the Jails up with fathers (as they have done in Darts of Michigan,.
But what good does that do children or society? We should at least try and

go to the root of the problem- legal system that is unfair to children and
one parent. When the state preswifWi sharing and equality and enforces it in

the best interests of children, then we will see relationships, both emotional
and Tfinancial, c<ntinuing as they should. We will eventually see this as the
expectation of"divorcing parents who are now children growing up. If we continue
to presume that sole custody is best, we will have made no change in our
social attitude...we will continue to see the same awful results.

I don"t think it is a debatable point that the best thing for children
after their parents divorce is for the two fit parents to reach an agreement
which assures their children of a close, meaningful relationship with both,
and stick to it. Mow can losing a loving parent to an imposed custody decree
EVER be considered best for a child? Should the presumption be that there
will be sole custody and a child will lose one parent, or should the presumption
be that the child will be shared and retain a continuing relational*"p with
both parents? Both presumptions are rebuttable, which one should we start with?
Ir sole cuatody is kept as the presumption it supports a hostile attitude,

it hampers any sort of agreement, especially after the decree is passed. Agreement



is of primary importance to the well being of children, yet how can we expect
anyone to agree to complete powerlessness, which is what we d0.when we
presume sole custody is best. Can you agree to complete powerlessness? If

we are to encourage agreement we MUST make the presumption that compromise and
sharing will be the norm. When we make this presumption, society will
eventually follow suit and Justice, compromise, agreement and sharing will
become the norm.

I see present custody litigation to be analagous to child abuse. Aside
from the%%ffects on children, it is important to remember that they are powerless.
Two parents, with the complete support of the law, are allowed to tear
Chiiiis emotional life to shreds. HB 210 is designed to bring an end to this
and substitute a statuate supporting sharing and agreement. If you take away
the presumption, which is supported by a great deal of data, that shared
custody is the starting point, you will have torn the guts out of the new law.
The state will thence continue to encourage selfishness and battling and

children will continue to be emotionally torn to shreds.
Sincerely yours,

Marko Lewis



Sally A. Lauster

1908 W. Hillcrest #25
Anchorage, Alaska 99503

March 20, 1981

Committee on Health, Education

and Social Services
Pouch V
Juneau, Alaska 99811

Attm Chairman Don Clocksin

Dear Mr. Clocksin and Committee Members«

I have been an Alaskan resident since; 1962. While setting up a

support group for joint custody parents througlixthe Alaska Women®s
Resource Center, | learned of House Bill 210 and obtained a copy.

Three years ago while dissolving our msy?iffge™my husband and I
sought joint custody of our two chlTdren, then aged zi and 6. We
were discouraged both by attorneys and the court system, but we per—
severed and have been operating as joint custody parents for three
years. We feel the system is preferable to any alternative and 1is
workable. Our two children are secure and loved, with no more than
the usual childhood growing pains.

My feelings about joint custody are strong. If the parents are able
to maintain some kind of co-parenting situation with healthy, albeit
separate, relationships with the child(ren), 1 feel this is the best

solution to an unfortunate situation.

Personally I know perhaps five or six pairs of parents making some

form of co-parenting work. The children are all happy, healthy, and
"normal™. This is not to say that all divorced couples will be

able to cooperate to the extent that legal joint custody would require,
but I give my full support to the notion that the courts will no

longer discourage couples who strive for joint custody in a know—
ledgeable, thoughtful manner.

It is exciting to think that Alaskans are creative and sensitive
enough to legislate support to a relatively new form of custody.
It seems to me a matter of ultimate good sense and sensitivity to

children*s needs to make both parents available to them in spite of
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the end of a satisfactory marital relationship. There are several
gooci books supporting and explaining joint custody which 1 would

like to recommend, especially Joint Custody cJid Co-Parenting by
Miriam Galper, and Mom®s House, Dad"s House~

Thank you for the time you have spent on this legislation.

Sincerely,

Sally A. Lauster



1850 Roberts Road
Fairbanks, Alaska 99701
March 31, 1981

Members of HESS and Judiciary Committees
Alaska State Legislature
Juneau, Alaska 9P811

Ref:  House Bill 210 Joint Custody of Children
Dear Mr. Chairman and Members:

| am writing to ask that you support and pass House Bill 210 which

provides for and formalizes joint custody for children,

| am the father of two sons and received g’oint custody two Kears ago
In Fairbanks. | have read all the literature gathered by the House
Research Agency and compared it to my own first hand experiences.

If the best interests of children are the main concern then they should
not be "owned" by anyong except themselves  Each parent has a Jlomt
responsibility for réaring the children and neither parent should
prevent the other from sharing 50 percent of the time with the children.

Contrary to some Popular notions the parents do not have to be in agree-
ment to. have joint custody or to make it work, If they agree on

ever thmg they probably should still be married. | know of many

oint custody arrangements and 1 believe all are beneficial. | also
now of many acrimonious sole custody examples. Unfortunately my

own sjtuation with my ex-spouse is extremely acrimonlous--more so than
anything that ever existed In the mar_rlagle, )Iet my sons have never

been happier. | firmly beljeve that if HB 210 existed as law when

my marriage was dissolved that both parents and children would be

in a better place today.

| hope | can discuss any questions you may have regarding my own
experiences via teleconterence.

Sincerely,

Larry R. Sweet

Phone Numbers: Work 479-2241
Home 479-6762



MEMORANDUM March 26, 1981

To: Health, Education and Social Services Committee
House of Representatives

From: (o>rant Callow »
tveneral Counsel, Alaska Court System

Subject: HB 210 -- Joint Custody

Bl Below is a summary of the major problems with the

nt. custody only works in 1 out of 50 cases.
. It requires parents who are:

"

a) no longer hostile;

b) Reasonable, rationale and intelligent;

¢) Willing to undergo individual counselling.

2. Where it is presum t|ve then court must go along
with parental Ereeme ts" prove |tse|f th the

g oint cTst i not {easmle il re l%

treme gh rate of requests for mo ||cat|on

. Where parents at odds, teaches child to become
manlpula

3

a

4, Only expenmental |
m 0

1. Jo
To wor

about six states. r?t proxi-

N
ately one ear 0ld 1( Iorn a and exper|me ,
ap eaJs to Show unsat|s ctory results.” Calitornia
provided arge number of s upport services to deal
with problems.
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April 30, 198

1
Rep. Don Clocksin, Chairman
And Committee Members
Pouch V - State Capitol
Juneau, AK. 99811

pi6*86 consider the following changes and ceswnts | bare on
Ronsa B ill No. 210; An Act Relating To Child Cuatody.

D >

Rej
Sea., 2., (c;t (1) Substitute meducational™ for "mental™.

(2) ~"tho c*pat'\ity and deaire of each parent to moot these
need*;" Hov IS the “capability and desire" to be determined? It it
Ky feeling that this needs to be sore definitire.

3) ret “sufficient *ee and capacity-; Could this be nore specific?
| would like to aee the child making a preference only [f both parents
agree for the child to make this decision. | would hate to see ry

child hare to lire with the burden and possible guilt of haring to
make auch a choice.

(b) Mae comaent

Sec. 25.20.100. Addi "Modification/termination or maintenance of
status quo shall be determined on the basia of parents patldLp*tlon
In eraluatire mediation before the court, annually."

Sec. 25.20.110. “sufficient age and capacity" Row le thi» deter-
icined? Could you be more apacific7

Thank you for your tine and consideration of the above. | hope
| haro been of snae aaBistsnoe.

[lUrm W. Ballett -
Box 381
Kenai, Ak. 99611



Evaluating the success of jJjoint custody decrees

R«r court appearances aa an Indicator of i.'stody stability
One measuve of relative success is the frequency From:
of return to court for relitigation of joint James A. Cook
custody as compared with sole parent custody. 10606 Wilkins Ave,,
Los Angeles, Calif.
90024

November 14, 1980

In California analysis'

On November 7, 1980, Commissioner John R. Alexander of the West District
(Santa Monica) of the Los Angeles County Superior Court summarized the rates
of controversy in joint and sole parent custody cases from the Fall of 1978
through September 30, 1980. In the next few months Commissioner Alexander
will have completed a more extensive commentary on his statistical review.
Meanwhile, this advance <“look®™ at his preliminary findings will be of special
interest to the critics and supporters of joint custody.

Statistics were gleaned from case files and index cards compiled by
Commissioner Alexander and fellow jurists in the Santa Monica family law
court.

. " £1 - 1
Joint custody awards compared with sols custody dacrsss'

From Fall 1978 to September 30, 1980, 414 custody cases occurred in
this court, of which 67% (277 cases) were sole custody awards and 33%
(137 cases) were joint custody awards.

Of those cases, only 16% of the joint custody awards resulted 1in repeit
courtroom appearances (22 of the 137 cases.) However, 31% of the sole custody
awards resulted in courtroom reappearances (86 of the 277 cases.)

Results when one parent doesn't agree to Joint custody

The gratifyingly high rate of “stability® within cases where joint custo
was decreed regardless of opposition to joint custody by one of the parents is
illuminating

17 decrees of joint custody were awarded although parents objected (in
14 of which there was opposition to joint custody by one parent and in 3 of
which there were “defaults®™ by one parent.)

71% of those cases (1?) resulted in no later flareups or courtroom
controversy despite the initial objection by one parent to joint custody.
5 (of the 17) resulted in later controversy, 2 of which were settled by
agreement, 2 were settled after contested hearing, and 1 is still pending,
a notice of appeal having been filed August 26, 1980.



Joint custody decrees. ovon when there Is no Initial agreement.
!
ara mors stable than arbitrary sole parent custody decrees

TI

Obviously, a preference is for Loth parents to agree to jint custody,

But, even when both parents don"t agree to joint custody there are
fewer flareups 1in unconsented joint custody than in exclusive sole custody

decrees. (29% are compared with 31%).

In short, a decree of joint custody even when one parent disagrees appears
to be more stabilizing than the arbitrary and decisive decree of sole parent

exclusive custody.

Statistics as offered by Commissioner Alexander:
RATES OF CONTROVERSY 1IN JOINT AND EXCLUSIVE CUSTODY CASES.

Results of study conducted hy John R. Alexander, Commissioner,

Los Angeles

County Superior Court, West (Santa Monica) District, Fall "78-Sept 30, 780.

Table 1 : Summary of Results

1. Total nr of cases studied 414
2. Exclusive custody awards, Total nr: 277
3. Controversies over custody or visitation arising
from the 277 exclusive custody awards: 86
4. Coefficient of controversy (86/277) 0.3105
5. Joint custody awards, Total Nr: 137
6. Controversies arising from 137 joint
custody awards: 22
7. Coefficient of controversy (22/137) 0.1606

Table 2 : Unconsented joint custody awards follow

1. Joint custody awards made after,
a) Default by one parent 3
b) Opposition by one parent 14
c) Total: 17

2. Cases with no later flarei of
controversy 12

3. Ratio of stability (12/17) 0.7059

4. Flareups of later controversy
a) Settled by agreement 2
b) Settled only after contested hearing 2
c) Still pending (notice of appeal filed,
Aug. 26, 1980) 1
d) Total 5

5. Coefficient of controversy (5/17) 0.2941

(Compare with Table 1, line 4: Coefficient in all exclusive

custody cases: 0.3105)

Considering number of cases studied, results are believed accurate

within 1% plus or minus.



Initiating

JOINT CUSTODY PLANNINSG

Encouraging & facilitating joint physical & legal custody plans.

California’s new Civil Code Sections 4600 and 4600.5 (Chapter 9150f the Statutes of 1979) propose
joint legal and physical custody as an initial preference in a logical progression of choices for custody
decisions concurrent with divorce of parents.

For good reason the Uw dictates no plan requirements.
Parents create their own joint custody plan.

The statute does not specify detailed plan preconditions on the assumption that the diversity of
American culture as well as family-initiated solutions should not be limited to the perception of the
legu jtion's authors at the time of the measure's passage. Instead, the statute is designed to
encourage voluntary and cooperative plan preparation as divorcing parents assume that the initial
cnniideration of the court will be joint custody prior to consideration of sole parent custody.

Also, a plan cun be required before decreeing sole custody.

A parent who prefers not to participate injoint custody is cautioned that, unlike practice prior to
Chapter 915 of the Statutes of 1979, the court isempowered to require a sole parent custody imple-
mentation plan in advance of the court's custody order as a means of discerning how cooperative a
sole custodian parent is likely to be in facilitating frequent and continuing contact by the child with
a non-custodial parent. Demonstration of a ack of cooperation, or submission of a sole parent
custody implementation plan that forete.Is curtailment of “frequent and continuing contact" could
jeopardize and potentially preclude a court order of sole custody to that parent.

Initiating the planning process.
How do Civil Code Sections 4600 and 4600.5 initiate the joint custody planning process?

At the time of, or prior to divorce hearing, each parent has the opportunity to submit, independently,
a tentative outline of his/her personal preferences for the administration of joint custody issues.

A submission of thr tentative outline issimilar to the present procedure of submittin? a Form

1285 50, Financial Declaration, in advance of heanng. The tentative joint custody plan outline is

for use by pnvate or rublic-agency counselors, intermediaries, or the court. Parents heed not
compare their separate proposals in advance of heanng unless they desire to do to on the expectation
that mutual consultation in advance will facilitate the court's process.

To encourage consideration of joint custody, this it a non-copynghted procedure anu basic plan available
for reproduction and adaptation, in part or m whole.
Source: James A. Cook. 10606 Wilkins Avenue. Los Angeles. California 90024



Advantages of submitting joint custody preferences.

Independently submitted joint custody preference outlines, from each parent, have the following
advantages:

+ Giving evidence to the court of how cooperative each of the parents is likely to b- n
administering ajoint custody plan.

* Providing information, in advance and possibly not previously available, on how each
pcrent envisions conducting co-parenting.

* Relieving the court of dictating decisions that could be unacceptable to ‘tne or both parents.

» Providing a clue to preferences of each parent and a means of discerning which preferences
coincide. Consequently, preferences upon which there is agreement need not become
issues o f contention,

* Winnowing-out for further discussion the remaining joint custody imp1'mentation plan
preferences on which there is disagreement.

» Providing a priority ranking system to assist in the negotiation of thou joint custody imple-
mentation preferences upon which there is disagreement.

Accommodating changes.

Child custody encompasses yean during which children are maturing, needs and interests are chang-
ing, and the economic circumstan es and other responsibilities of parents may also be changing.
Therefore, custody plans created by this statute are not intended to be rigid, categorical or without
evolution. By avoiding itemization of specific prerequisites within the statute, California's child
custody statute of 1979 avoids making adherence to, or interpretation of, a custocy plan an addi-
tional or substitute focus for the parents’ animosities.

The purpose of custody planning within the statute, on behalf of the child's best .nterests, is to
encourage negotiation in a spint of cooperation and accommodation and to minimize accusation
or the imposition of unnecessary restraints upon the options parents may ervision for conducting
joint custody.

The statute facilitates th* resolving ofg'oint custody issues by parents without state-directed
imposition- in matter of personal preference.

Customarily, child custody encompasses decisions regarding, but not limited to

Medical care Education Religion Residence Travel



Propose names of doctors or clinics available or intended to use.

Will' you permit andencourage communication by the other parent withdoctors and clinics?
Yes - No Comment;

Would you be willing to grant either parent the ability to make medical decisions in emergencies
when both parents are not available?

Yes - No Comment:

Would Youprovide ad ance notification to the other oarent about proposed and forthcoming
medical care?

Yes - No Comment:
Would you offer to participate in medical care costs?

Yes -—— No Comment;

EDUCATION

In considering response to the educational questions, it is not necessarily essential that a child
remtaln ()excluswely in a particular schoo’ especially if grade curricula is uniform in an educational
system.

If education isnow in progress, do you offer tc assure continuity of schooling?

Yes No Comment:

Would you exchange information of educational deficiencies or strengths?

Yes No Comment:

Would you make available the opt sminity for the other parent to visit teachers'l

Yes No Comment;

Indicate adv™o s (and locations) available for present and next grade.

Narie: Name:
Adi res* Address



RELIGION

(The followirg does not purport to imply that the court either favors or discredits the response to
questions on religion. Instead, the questions are posed to aid parents in recognizing and
accommodating each others preferences.)

Are you interested in and willing to assume a religious education responsibility?

Yes No Comment:

D* you have areligious preference for each child?

Yes No Comment:

Do you have alternate preferences? Itemiz*,

TRAVEL COSTS

Offer asolution to the child's travel costs if one or the other parent moves from, or is no longer
resident in, the original home locality.

For instance, should the parent moving from the counry of original residence be required to pay
travel costs to and from the alternate parent's residence”

Yes No Comment:

Should travel costs be apportioned based on income and ability to pay?

Yes No Comment;

Will you assume travel costs of the child to fulfill residence with the alternate parent”

Yes No Comment:



Initial inquiry to determine the assumption of child support costs
Alternatives:

Will you assume all child support costs?

Yes No Comment:

Will' you assume all child support costs while the child is resident with you?

Yes No Comment:

Wil yo?u participate in sharing of child support costs based on need and ability of each parent
to pay’

Yes No Comment:

|f costs AC shared or allocated, vill you provide a monthly itemization 0f actual support costs?

Yes No __ Comment:

I'temize anticipated child support costs by item on monthly or yearly hesis:



RESIDENCE SCHEDULE

(Indication of where the child is resident, either on an alternating basis or consistently, and the
sharing of significant calendar dates.)

Under the present statute it is no longer necessary to use the term ‘visitation’ with its connotations
of superficiality, brevity, condescension or perir ssion. A few parents may, or may not, wish to
designate a primary and a secondary residence Lt the child but this ranking is not necessary for
those parents establishing equality Injoint custody

Indicate preference and proposals for sharing residence.

Not all schedules need to indicate an exactly equal sharing of time, and you are encouraged to
propose time schedules that are practical, realistic, and suitable for your personal schedule as well
as accommodating to the probable schedule of the alternate parent.

In exchanging and allocating time available, consider not only alternate days, but alternate weeks,
months, seasons or years as well as the sharing or trading of holidays.

In general, how would you prefer to apportion:
The school year?
The vacation season?

Are the following days important in your scheduling?

(Note. Many of these dates have not heretofore been alternated in conventional custody/
visitation decrees w th omissions occurring by intent or oversight. This list it intended to rectify
an observation of i on-custodial parents that many of these dates were omitted entirely from
former visitation s;hedules.

Yes No Date Preferred resolution

Child’s birthday

Your birthday
Christmas

Hannukah

Special religious dates
Winter vacation

New Year's Eve & Day
Washington's birthday
Lincoln's birthday
Valentine's Day

Spring (school) vacation
Memorial Day
Independence Day
Labor Day

Halloween

continued on page 7
6



Ves No Date Preferred resolution
continued from page 6

Thanksgiving Day

Tlianksgiving Holiday

Mother's Dav

Father's Day

Other relatives' birthdays

School or teacher-convenient days off

Are there events, club meetings, obligations or opportunities you would like to accommodate
on behalf of the child? Itemize.

REMAINING ISSUES

Are there issues or considerations of particular importance to you, which have not been previously
itemized, that would be helpful to you and to tit? child if indicated in ajoint custody plan?

ltemize, comment:
While not as critical ti he underlying functioning of an implementation plan as the items

previously indicated, the following are secondary issues that will help both parents toward imple-
menting joint custody.



Dholé/ou agree or permit that yours is not the only acceptable and satisfactory way to raise
children?

Comment:

Do you recognize that the part-time abst ;ce of your child, and joint custody, is not a denuncia®
tion or derogatory reflection of your ability to parent?

Comment:

Will you substantiate with your child and with your other contacts that joint custody has
established two equally valid homes?

Comment:
Do you agree not to estrange your child from the other parent?
Comment:

Will'you resFect the other parent's right to opinions and a reasonable freedom of action when
with the child?

Comment:

Do you recognize that other people have differing philosophies and that it is permissible for a
child to experience md evaluate those philosophies for themselves?

Comment:

If brothers and sisters are also involved, how would you prefer the relationship, residence and
other activities be coordinated?

Comment:

How wouH you approach situations that conventional families usually attend together, such as
graduation, recitals, athletic performances, etc.

Comment:
Will you facilitate the child s contact with grandparents?

Comment:



Describe the level of involvement you can tolerate with the other parent in joint custody
implementation.

Comment:

Do you anticipate that your level of tolerance with the other parent will change, and under what
possible rircur.stances?

Comment:

Is oral communication between parents satisfactory for you?
Comment:

Will'you require written confirmation of verbal agreements?
Comment:

Will'y ju facilitate telephone calls or chats by the child with the >ther parent dunng those times
whtn the child is resident with you?

Comment:



Parenting and Services
Each parent has a different quotient of parenting skills, and varying degrees of interest and

effectiveness in parenting skills. For realistic and efficient co-parenting both parents are veil
advised to recognize and f-'mit these variations without rancor, ridicule orjudgement. Insofar

as parenting:
Which parenting task do you believe you do best?
Whicn tasks do you perform least well?
Which services and responsibilities would you most like to assume?
Which would you like least to do?

In making joint custody work, which service or consideration or task would you most like the
other parent to do?

If baby sitting or equivalent service is needed, will you give the other parent the first opportunity
to do so hefore selecting or engaging an individual other than the parent?

(Prior to enactment of Chapter 915 (AB 1480), Statutes of 1979, and for no discernible or
equitable reason, one parent most often had to assume the expense and inconvenience of
picking up and delivering the child so that the child had access to the other parent during
“visitation." Since the new statute redresses the imbalance in such relationships, the following

question is asked:)

Will'you, or can you, pick vp and deliver the child to the other parent as frequently as the same
is done for you?

Financial (other than child support)

Do yon believe your joint custody situation calls for a budget and a mutual understanding about
that budget?

Comment;

Do you have preferences or intentions about financial savings for the child?

Comment:



Do you have opinions about the child's safety that you would like to guarantee or convey to
the other parents?

Comment:

Do you have preferences and opinions about manners, department, and how the child behaves
that you wish to convey?

Comment:
Oo you have proposals or preferences regarding punishment?

Comment;

Will you honor the joint custody implementation plan even though a child's remarks may be
counter to the oth"r parent's preferences?

Comment:

WiJ you concur that if the child is upset at circumstances in one home that they can't merely
pick up and move to the other house without communication between the parents?

Comment:
Decisions
Will'you agree that the parent having day to day jurisdiction can make decisions of the moment?

Comment;

Do you believe that substantial decisions of longer term consequence should be resolved by
consensus?

Comment:



Dispute
Do you have fears or apprehensions about joint custody not working?
What are they:
Do you believe that a plan should be subject to periodic review?
Comment:

Will you permit input about the plan from the child, eve tif the child’s observations are critical
of your preferences?

Comment:
Will'you participate in property and custody settlements out-of-court?
Comment:
Would you be amenable to mediation or arbitration in case of serious custody dispute?

Comment:



| formation and Records

Civil Code Section 4600.5 (g). Chapter 915, Statutes of 1979, prohibits a custodial parent from
prohibiting access to records and information by a non-custodial parent.

So that each parent may anticipate which tecords and information regarding the child are likely
to be desired by the other parent, indicate which of the following are of interest to you.

Medical Camps

Dental Clubs

School Cultural or extra-curricular activities
Religious Friends & associates

Diet 'lobbies & interests

Rest

Living & sleeping accommodations Work

Clothing Income

Pets

Other

Not every question can or need be fully answered.

The intent of this exercise is not to imply that every consideration needs to be
resolved before joint custody can be implemented.

Instead, the intent of thesequestions has been to focus your attention on
the practlcal considerations of |mﬁlement|n%jomt custody and to do so
évnhout the antagonisms or apprehensions that frequently ar.ompany
ivorce

Finally, our intention has been to demonstrate that since there is such a wide

range of considerations (no single item need be crucial) parents are encouraged
to bde flexible and accommodating in recognizing each other's preferences and

needs.

13



Representative Terry Martin
Alaska State Legislature
Pouch V

Juneau, Alaska 99881

RE: Alaska House Bill 210

Dear Representative Martin:

I urge your approval of House Bill 210 which deals with joint custody access
to both parents by the children of divorce. Minor amendments are proposed in my
concluding two paragraphs, but the overwhelming tenor of H 210 is one of the finest,
most sensitive and most humane of all similar joint custody legislative proposals
now being studied in the various state legislatures.

Enclosed is a selection of applicable item which 1 believe will nit only
aid your legislative evaluation of the topic but may also be increasingly valuable
in your conversations with constituents about joint custody. If your constituents
raise questions, feel free to duplicate and convey the enclosures to them.

Among the materials, on the third page of the paper marked "Alaska", 1
question the extensive list of prerequisites which a court might interpret as
needing to be lde. before Joint cuatody will be decreed and as a "red flag" for
an opponent-parent to assure that some of these issues are not satisfactorily
rectified. Although 1 think each prerequisite is an excellent measure for
counselors and parents to consider, as a statute and a legal guideline | surmise
they might be decreed unconstitutional.

Lastly, let me mention an item we are all having "second thoughts® about.
That"s the old benchmark that hasn®t been thoroughly questioned of giving so much
weight to the preference of the child. Thoughtful and observant psychlatrically-
trained professionals are coming to the conclusion this gives too much impression
of power to inexperienced and immature children, gives rise to potential future
guilt for having decided for or against a particular parent, and contributes to
parents “catering® to a child in hopes of currying that child"s particular approval
of one of them exclusively. Hence, urge you soft-pedal, or downgrade that
particular proposal.
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(9C > 465-3603
March 26, 1981

Donald E. Clocksin, Chairman
House HESS Committee

Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Re: House Bill 210
Dear Mr. Clocksin:

You have asked us to comment on HB 210, ™"an Act
relating to child custody.”™ Although this bill has no
direct impact on our department, we do have some conce 1is
over the policy expressed in the bill.

The intent of the bill is laudable. It addresses
concerns that have been surracing with incrensing regularity
around the country. The bill, in promoting shared custody,
embodies the notion that it is in the child"s interest to
perpetuate his or her relationship with both parents.

Shared custody also appears to be, in some cases, more
equitable with regard to the parents, giving legal recog—
nition to the rights of both parents to participate in
decisions which significantly affect the child"s life.
Although judges probably have inherent power to make shared
custody awards in appropriate cases, stat *"ory recognition
and authority for such awards may ensure that shared cistody
is given serious consideration as an alternative in custody
disputes. Additionally, statutory authority for a shared
custody award may help in surmounting the sexual stereotypes
that often operate in custody disputes.

However, conferring upon the notion that shared
custody is in the best interests of the child the status of
a rebuttable presumption, and requiring that first prefer—
ence in making an award be given to shared custody, regard—
less of whether, 1in either case, the parents actually agree
on shared custody, may be going overboard.



Donald E. Clocksin March 26, 1981
Page 2

By its nature, shared custody requires extensive
cooperation between the parents. Without question, there
are many instances in which such an arrangement 1is simply
not feasible due to the existence of extreme antagonism
between the parents, or perhaps due to other factors (this
is implicitly recognized by the listing of the factors to be
considered in making an award, &25.20.120). Many states
have recently authorized shared or Joint custody awards, and
several have accorded it the presumption that it is in the
best interests of the child where the parents can agree on
an arrangement, but we are aware of none which give shared
custody the blanket presumption provided by this bill.

We would suggest the requirement that parents
agree on a sTiared custody”™ awar37 tt Teast~~before the pre—
sumption and _first preference come into operation? Addition—
ally, Tt may be~T3visabLe to require the parents to submit
to the court a proposal setting out guidelines for reso—
lution of disputes, and a workable plan if shared physical
custody is contemplated, rather than to leave it in the
court™s discretion.

Section 2, amending AS 09.55.205, 1is al"o problem—
atic. Subsection (d) of that statute would prohibit consid-
eratlon of several factors in making an award of ciatody --
the conduct, marital status, 1income, social and cultural
ronment, and life style of either parent, unless those
— fz®¥tors are shown to have caused or to potentially cause
tional or physical injury to the child. While the intent
e may be to dispose of many of the conventional but
rhaps unfound.d presumptions regarding what Is and Is not
proper and suitable environment for children, this section
ems to leave little that can be considered. We wonder,
or example, how an assessment of each parent®s capability
to meet the physical, emotional, mental, religious, and
social needs of the child, as required by subsection (c)(2),
can be made if there 1is an exclusion of all reference to
the parent®s social and cultural environment and Ufa
style unless it is shown to be detrimental. We bolleve that
this section 1is overly broad.

> (D

Sincerely,

WILSON L. CONDON
ATTORNEY GENERAL

By:  tAA/~IL<\ farws filT
Linda Scoccla
\ssistant Attorney General

cc: Art Peterson

LS :ml
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By JAMES A.COOK : .~ V.:.*
C urbadf clutter last week marked the end of the holl- ?

day season. Forlornly awaiting garbage trucks, trees

with dragging tinsel and heaps of crinkled gift wrap
ngnaleo the passing of anticipation and the beginning of
memories.

But inside many homes. w*rm recollections had been .

purchased at a pnce of bitter -onflict Wnile others were

rushing about hum store to store, planning doee family ;

gatherin%* around the tree or nenorah. divorced parent*
m theae homes too often were making frantic calla to then-
lawyer*, petitioning courts and wagin? fierce battles over
which one of them would spend the holidays with the chil-
dren. 4,

No other single time span tndtes such heated controver-
sy between divorr.d parenu as do the holidays. Wraﬁped
as they ate tn tk* mood and myth of family unity, the holi-
days are mear| to be shared with children. Children give

purpose to tndition. Thus, ths time of tbe Tear highlights,:

more potgnat Uv than any other example hoar badly our
courts have failed to protect a child's right to know the
love of both p rents. w*

Up until nc*. the courts have meticulously divided be-
tween divorcing parenu all the material wealth of the
marriage TKe car. the couch, the house, were split 50-50.
But tbe me A precious part of that marriage, the children,
went to one parent, the one designaled as custodian, al-

most exclusively. The other parent was regularl¥ left with *
r

only a very mall portion of the child's time and frequently
had to fight repeatedg, assuming devastating legal ex-
p(re]n’l‘j**, to even mainUin

chili

This formula far Injustice is about to become a thingi of
the past On Jan L California's new Joint custody law
AB1489 went into effect Hereafter, at the request of either
parent judges must consider Joint custody swards. Such
requesu can be made not only for pending divorce* but
alar in the case of divorces already granted.

From now on divorcing parenu will be encouraged eith-
er lo ait down together and work out joint-custody ar-
rangemenu or to work them out through their attorneys
or counselor* In order lo allow tbe utmost flesodity and
thereby, lo insure that vinous ways of life can be accom-
modated under the new law. no ngid guidelines have been
imposed oo liUgauig couple* Ttuj* each omt-custody
agtffment can be tailor-made. Each set of parrau can
draw up a plan most practical and ruiiabif to their situa-
tion Legislators believe that this “*eif-ordering” (design-
ing the court order under which they will be bound) will
lead to more compliance with court orders on the part of
parenu. since mast ptpplc ire Inclined to honor tn agree-
ment they negotiate themselves

Further, ance the court aUll has the authority to order
m |t custody to the parol most tolerant of the child's con-
tlnulnﬁ.relatl_onshlp with the other parent It is believed
that this notion will prove to bt an incentive to greater
cooperation between negotiating parenu

The nrw custody law waa inspired tn part by the grow-
ing number of custody-change nou brought by fathers
who had no recourse under the prevailing law to overcome
custodial mothers who obstructed the father s attempts u>
maintain doae contact with the child. Noo-aatodial moth-
M were also interested tn the joint custody concept,
though they are fewer in manber and thus hare not re-
ceived as ouch publicity as have thr father*

that shred of contact with the *

*>"e «*iisnrm f21' )' TKE»T** 7 —"*om* -
‘] % ._V' .II Tllt .I‘l* l. 1

California netires a
aV '*9/ AT n(,- ?l(lllg}rf:r: m SMS/r,., i+ s4jr,v

Form ula

Child Custody Fig h ts

Divorced fathers have become more willing in recent
. years tq express their an,?uish over the loss of their homes,
heir wives and their children. More people realize the im-
portant role a father plays in the chila's life. And more
fathers develop and value their parenting skill* In fact,
the new movie "Kramer vs. Kramer" gains itsPower from
the nurturant father rale played by Dr Sin Huffman stili
the courts were caught in a cultural tag. Laws did not
change fast enough or sensitively enough tn respond to so-
cial cnanges.
The initial push for new legislation came from'profa-
r -»Psychiatric wriolosfcal and counseling fields, a
gra .:ngly large number @ lawyers also endonsd the
necessity ofjoint custody.
Actually, the outrage over custody awards began to
;build soon after the “no-fault" divorce Family Act of 1970

was enacted. Subsequent studies regarded the lack of a
joint-custody option as the srngle greatest inequity left tm-
rectified when the no-fault divorce was imposed. Since the
statute still provided that custody could only be awarded
to either parent (or an outsider under certain drcum-
stances), the parent who demanded tI of the court would
receive a divorce without ahowing of cause. lhe o'**r
Earent-who may not have been consulted, may not have

een desirous of divorce and may not have wittingly given
CMK for divorce—could be prvxnptiv excluded from the
child's life except for rotation based on a schedule de-
creed by the court without consulting th* excluded parenu

In fact, the non custodial parents often are treated as
nonperson* They have been barred from access to their
children’s medical record* aIthou%h they often are finan-
cially responsible for the medical bill* School administra-
tors and teachers have ofte i colluded with the obstruc-
tionist parent by refusing to provide the non-custodial
parent wtth any information whatsoever about the child-
even though such refusals violate federal law.

The net effect was thst law-abiding fathers whose con-
duct aa fathers and husbands was theoretically not in
question, were, nevrrthelea* severed from a normal rela-
tionship with their children in decrees as severe as If these
men had committed a crime.

Cos Anflcle*dime*

Imon

Interpretation  Background
Editorials
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And. desrfrte the mgth of the irre Ponsrble footloose and
tancY free Tormer hushand, ma vorced tersare de*.
termined to remain co mltHerrc re u tn thelr chrdren

'Mangrgearn {0 retrorcewr crer schog award
? ommiserate over a fai e neg/ %e are |n*
u;g}ron# and guiding their child through the formative

e new law should help avoid roblem* that fre*.
cuentxendan er the we'pbern otIW(hﬁd en. | EB t
exclu are u have sometrm resorte to cr

" 0r 10 aband onrn%ver surp&o[t ar ac of requent
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tenon cystoaial parent
%ttt)y 1es show th tag Btt otthso divorce fathers
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withdrawing support, joint custody ahoutd end this vnoua

e
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Joint Custody
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Family Law R eform and J ustice Council of Alaska. Inc

P.O. BOX 1-1646
ANCHORAGE, ALASKA 90S09

PUDV JOHNSON . PRESIDENT FAIRBANKS = BOX 73256
(207) 333-6693 KETCHIKAN -BOX 7176
ALASKANS FOR CHILDRENS RIGHTS™" February 17, 1981 SITKA-  BOX

Representative Brian Roger3
Pouch "v"
Juneau, Alaska 99811

Dear Representative Rogers:

Two weeks ago | received a letter from Mark Lewis of Hyder.
Alaska. His letter was centered around a desire for a bill,
this year, dealing with joint custody (Sndjhediation in refer—
ence tO dIVOrCfl prnrr-r>riLtm< In Alnek X.

We have been actively involved in Alaska since 1974, in these
areas. I worked extensively with Representative Mike Bradner,
then of Fairbanks, and if you read the statutes you will see
them in an evolutionary process that represents years of our
efforts and the efforts of many legislators that shared our

concerns. My involvement 1is more detailed in the enclosed
copy of the July, 1979, article printed in the Anchorage Daily
News.

In 1975, we participated 1in Representative Bradner®s mediation
il p.ar. dd .ird :;v"r divorcing people an Opportunity tr—
acek mediation. Thr* bill was a fine piece of legislation anci ~
is a stepping stone to solving some of the real problems.

Some of those real problems are:

1. 40% of all homocidos are directly related to
domestic relations disputes:

2. 90% of tho American prison population is from
a broken home;

3. 4 out of 5 women on welfare are a direct result
of divorce.

MEMBER, ASSOCIATION C f FAMILY CONCIUAOON COURTS



Representative Rogers

Page Two
February 17, 1981

I could write a book on the related problems but these few well
known statistics help appreciate the depth and also that legis—
lation which will help alleviate these results are an invest—
ment many times returned.

We firmly believe the introduction and passing of the enclosed
California joint custody bill will help tremendously in this
problem area. The bill is fine jJjustas written except it needs
to be changeda little to fit Alaska Statutes. Mr. Lewis felt
you would be willing to introduce this and babysit it through.
It appears to me to be an excellent time to do this as with
everyone concerned about money items, 1 would think, it would
sail through with very little adverse attention. I am enclosing
some articles for your information showing some strong arguments
in support ofthe bill. Roiled downall the research says;

joint custody (Joint parenting) feels better for the
family involved.

Joint custody does not necessarily mean equal time but is a simple
statement in a divorce decree that recognizes the importance of
both paren “3 roles 1in raising their children after divorce. By
that simple recognition it in effect encourages parents to work
together after a divorce in raising their children. It feels
much, much better for the non-custodial parent. Without a joint
custody clause the parent without physical custody is by law not,
authorized to grant medical treatment or even attend a parent-
teachcr conference without permission. How degrading! These
kinds of seemingly little things begin a chain of events that
trigger emotional trauma upon emotional trauma and makes a cre—
ative divorce very unlikely, if not impossible. When the parents
feel alright, the children feel alright, and visa versa.

I am a member of tho Association of Family Conciliation Courts,
an organization consisting of social scientists, lawyers, and
judges who are concerned with family law problems. As a result
of my affiliation with the Association | have an abundance of
research and position papers from professionals 1in the field 1in
support of the joint custody concept. The Association itself has
taken a strong stand 1in support of mediation and joint custody.

I also have the most current collection of case law in support

of this.



Representative Rogers
February 17, 1981
Page Three

If you v/ould be willim to introduce this bill fcr us we shall
surely make our research available and will testify in commit-

;ee. James Cook, who originally lobbied the California legis—
lation through, has also agreed to cone here and testify if

we need him. However, 1 believe this ..til easily fly with
little opposition. You will notice the bill gives a judge the

discretion ho needs to not awardjoint custody but requires
him to simply state his reasons.

We will surely appreciate your help if you are interested in

this bill. I have worked extensively M\>rith Representative
Gardiner throughout tb * years and | believe he would be very
supportive of this legislation. 1 alsofeel Representative

Meekins and Representative.” Bucholtwill help.

Ploase do let us knrw if you care to handle this legislation
and what we may do to assist you.

I wanted to let you know the reason we are contacting you 1is
because 1 am assuming you have some kind of a personal interest
and understanding in faily law issues. We feel this legislation
is vitally important and | know from past experiences it will

take a bit of personal dedication to walk this bill through to
the Governor®s desk.

I will be 1looking forward to hearing from you.

Tho enclosed research 1is but a small sample of what |Ilhave
available.

Sincerely,

RUDY JOHMSON
President

RLJ:ej

Enclosure(s)



Family Law R eform and J ustice Council of Alaska. |l nc.

P.O. BOX 4-1646
.ANCHORAGE, ALASKA 99509

I"D." JOHNSON . PRESIDENT FAIRBANKS - BOX 732556
>07)3;><X93 KETCHIKAN -BOX 7176
A" _A“£CANS FOR CHILDRENS RIGHTS® June 3, 1981 SITKA- BOX

Representative Donald Clocksin
Alaska State Legislator
Chairman, HESS Committee

Pouch "v"

Juneau, Alaska 99811

Dear Representative Clocksin:

Having just received the file on HB 210, joint custody, | wanted to
comment on Mr. Francis Stevens®™ letter of April 28, 1981.

Mr. Stevens letter needs a little clarification. On page 4 of his
letter he mentioned | had stated 60 - 80% of all cases being
mediated in California were being settled out of court with joint
custody being the result. I know that is not what | meant and felt
Mr. Stevens must have misunderstood me so | went back and listened
to the tape to varify what | had said. As it turned out, he was
correct, | apologize.

What I meant to say was, 60 - 80% of all cases ;oing to mediation
are, 1in fact, being settled through the process ind joint custody is
a first option which i3 explored by many of the &diators with many
people agreeing mutually to joint custody. Tho a figures come from
the heads of the different programs themselves and 1 personally
acquired that data from these people in the form of studies, conver—
sations and their written correspondence to myself.

I, too, am a member of the Association of Family Concilations Courts
and it is true no one in Alaska is authorized to speak in behalf of
the Association and I certainly never meant to imply | was. However,
the Assocation has provided some very innovative information to its
members and has indeed done a lot of research on an individual basis
that is shared at the meetings, depending on your particular interest.

MEMBER/ASSOCIATION OFf family conciliation courts



Representative Clocksin -2 - ane 3, 1981

The Association is made up of people with awide range of interest.
You will find custody investigators there that state, the only
father that wants the children are those who want to hurt the

mothers, to others that are appauled at the present system. You
will also find the same diversity in judges and attorneys that
are attending the meetings. The difference is those people

that really care take the time to compile statistical information
to support their positions rather than simply stare an opinionated
opinion. Depending of where your intersts are, you would find
support from the members on any 1issue. Knowing this, I work very
hard to justify my positions and to support them with facts.

Beyond the mistake | made in ray oral testimony the facts and figures
I have shared with you are extremely accurate and well researched.

Mr. Stevens 1is indeed correct in stating some judges are opposed to

joint custody but it is equally true thata number of judges recognize
its value and are very supportive.

Sincerely,

RUDY JOHNSON

cc: Francis Stevens



F amily Law R eform and Justice Council of A laska, | nc.

P.O. BOX 4-1646
ANCHORAGE, ALASKA 99509

RUDVJONNAN. PRESIDENT FAIRBANKS - BOX 73256
907) 333-6693 KETCHIKAN - BOX 7176
"ALASKANS FOR CHILDRENS RIGHTS- SITKA- BOX

Representative Don Clocksin

Re: Judge Justin Ripleys® letter of April 7, 1981
Re: H. B. 210 - Joint Custody

Dear Mr. Clocksin,

1 want to begin this letter hy stating that Judge Robhin Taylor wrote his let—
ter of May 3, 1979, at my request and certainly not for the purpose of being
exploited by myself in Alaska. The issues involved at the time he wrote the
letter are well qualified in his letter. He did not intend it to be distri—
buted to the Alaska Bar, and he never, ever gave me his permission to do so.

I have been very careful not to misuse it or to embarrass him by unauthorized
use of his very candid letter. When I served on the Governors Task force of
the Revised Childs law Task force in 1977, the director, Ms. Betsy McQuire,
wondered why she could not get an Alaskan Judge to any of the meetings al—
though they had all been invited. When Judge Shultz showed up, she was el —
ated. Do any of you wonder why it is difficult to get a judge to speak out
and testify before your committees now?

When 1 sent Judge Taylors®™ letter to your coinnittee, 1 did so with the thought
that it was not going to be circulated to the legal cormunity or even avail—
able to the public. 1 am sure that when he wrote it, he did so with the

same understanding. IHlIs letter is a valuable, candid and ACCURATE review of
the American divorce courts. | believe he would be the first to tell you,

as 1 do, that not all courts are as he described In his letter. The letter
was not intended to apply to all courts, but he does accurately describe the
majority of courts.

The studies we have compiled since 1977, show that out of 350,000 child cust—
ody disputes, only 4.5°£ were decided In favor of the fathers. We also not—
iced the only thing that brought the figures up to those appaling levels, was
because of a few judges who had records of awarding children to the fathers
(357 and sometimes 40 of the time). There are many, many more judges who

MEMBER/ASSOCIATION C - FAMILY CONCILIATION COURTS



have never awarded custody to a father or those others whose records show that
they have done so 3 or 4 % of the time. As | say that, it is important to re—
member®, we do not advocate Mens Rights, we are concerned about children of di—
vorce and the record I spoke of, in my written testimony of April 26, 1981,
shows that these childrens® interests have not and are not being protected as
the rule.

Judge Ripley"s statements, on page 2, paragraph 2, talk about how the doctrine
of a custodial parents® willingness and ability to foster an open and loving
relationship between the child and the noncustodial parent are interesting. |
wonder if he knows that the statute originated in my living room, back in 1976.
I also wonder if he has any idea what it took to overcome the opposition of
this simple statements Inclusion into the statutes. I know, and it costs us
thousands of dollars in printing costs, travel expenses and time to success—
fully provide the research and information necessary to convince the legis—
lature this was a good ldea. The opposition back then, was as fierce as it

is today from people who saw their power being threatened. The bill has work—
ed remarkably well as we showed it would with our research from other states.
It began a change in attitudes just as House Bill 210 will.

As for Judge Ripleys®™ remarks on page 2, as to how House Bill 210 will increase
the future litigation of the parties, | refer you to the study we submitted

from Judge Alexander of Santa Monica, “4lifornia. Those are facts that mea—
sure the results, not opinions or innuendos. On page 2, he speaks of the jus—
tification of meaningless phrases like, "Reasonable Visitation”. Each day in
the court room amounts to over $1000 in costs to each of the parties involved
with the preparation time etc. Most people simply cannot afford to qo back

to court to establish their, already, court ordered visitation rights. We see
the results of these decrees on the long term basis, where Judge Ripley and
people like him assume that all worked out because he never heard from the
people again. | hear from them on the average of 20 lime", a week. Denial nt
visitation rghts is so prevalent that one national divorce reform organisation
has actually sought political asylum for themselves and their children in all
countries o*tside of the Un @ed States that are cosigners to the Universal
Declaration of Human Rights, signed in Geneva in 1954. Their letter 1s enclosed
and cannot je given too much weight in analysing just what a tremendous problem
we are dealing with. Then in the late 70s®™ a plot was discussed to have a mass
execution of judges, meeting in Los Angeles, to demonstrate the need for reform.
And how about the book, "Rape of the Male™, by Richard Dole, that advocates mass
and extensive physical violence against judges, social workers and custody in—
vestigators, complete with addresses for information on how to build your own
bombs etc. Although 1 certainly do not agree with these peoples means to ac—
complish their goals, they have my empathy in recognizing there 1is indeed a pro—
blem that needs to be dealt with they live with the orders of the court

that the "Judge Ripleys ™ issue!

Are these people crazy? Dr. Carl Abbruzzese, who is the author of the letter
to the embassies, Is a world famed medical surgeon who is recognized In Who"s
Who in the West and Who"s Who in Europe. |1 have personally dealt with attor—
neys, social workers and psychologists who have been so traumatized by their
experiences in american divorce courts, that they were crying like children

as they explained their ordeal to me and their frustrations with the famous,
unenforceable visitation clause that says, “Reasonable rights of visitation!"



Oh, and as for guardians ( or attorneys) for the children, the Alaska Supreme
Court made it very clear in Veasey vs. Veasey, what their role should be.

But I personally know of over a dozen cases, where the attorney for the child—
ren did not even go to court and in some of those cases, with the approval of
the judge. Sometimes the guardians recommendation is coupled with a third
party such as the state custody investigator. Many of these people end up in
our files and it appears that the custody investigator in Anchorage spends an
average of about one hour with each parent to determine the fate of the child—
ren involved. He has a staff of two and they have some three hundred cases a
year to work on. Although 1 know he is grossly overworked and could not pos—
sibly investigate each case, adequately, 1 am astonished to hear him tell me
that he is always sure when he submits his reports.

As Judge Ripley states, a party or their attorney can always appeal an illegal
order. Although this is theoretically correct, the practicalness of this 1is
questionable. An average appeal in Alaska takes about one and a half years.
The only real value of an appeal beyond a stay is making some good law that
will benefit others until we find a way to get the judges to obey the Supreme
Courts decisions. You see the Alaska Supreme Court issued stays 8 times to

1 in favor of mothers when custody of a child is inv'.lved. That is signifi—
cant because in following up the cases 1 have learned that in virtually all
cases where a stay had not been issued and the lower court was reversed, the
Supreme Court always remanded the case back to the original trial judge,
where he would simply clean up his word!" : md reaffirm his own decision. In
many of the cases where a stay had been .ued, the Supreme Court simply re—
versed end it was out of the trial courts hands. Those appeals costs each
party an (//"rage of $10,000 and for the most part, were meaningless in terms
of relief, except for making law that is apparently unenforceable. Agaii. we
must change attitudes and House Bill 210 will do that!

Judge Ripley is correct in stating we believe in the best interest of the
child doctrine but what does that mean? It means something different to
every judge. | remember when that particular issue came up on the task
force. Judge Shultz said, "l could go over there to the Court House and
round up a few judges and get a hell of an argument going over this defi—
nition.” He then went on to explain how the deciding factor with fit par-
rents must be their attitudes toward each other, because those attitudes
will greatly effect the children.

Any judge can justify their decision, legally, with such an ambiguous
phrase. In 1977, a judge from Alaska, decided the best interest of the
children involved would be served by their being in tho custody of their
father, who had already been found unfit by another judge because he had
been sexually abusing his sons and daughters regularly. (See Horton vs.
Horton 519 P 21131, Ak.,1974). Then take a look at Nichles vs. Nichles,
516 P 2732, Ak. where the judge awarded custody of a child tu a mother who
had physically abused her child, to the point, the child needed hospital
care (the child had been in the care of the father for some time). Both
of these cases were overturned by the Alaska Supreme Court and stays had
been issued in both. The children never actually were returned to the
abusing parent in either case. Do you know where that judge is today?

He is the Family Court judge here in Anchorage and he dailv decides what
"In the best interestof the child” means. Judge Ripleys® record is not
impressive either, but Iwill wait until the total results are in on the
study we are presently doing of the Anchorage Court System, before 1ela—
borate on that!



As for Judge Ripleys® remarks about me (page 4 - 2nd paragraph of his letter),
I agree whole heartily that the record speaks for itself in my case. In the
one and a half year interim, between the original decision of the trial court
to take my children away from me because of the "Tender Years" doctrine,

(See Johnson vs. Johnson 564 P 271 Ak., 1977), after the first judge had giv—
en me custody, he was reversed or remanded by the Supreme Court of Alaska 5
times! This cost over one hundred thousand dollars between my ex-wife and
myself. The end results were the same after going through the system and
having the trial judge simply clean up his wording and reaffirm his own de—
cision. He went a step further he took all my visitation rights away
from me except for one day a month, which my e*-wife refused me. Obviously
Judge Ripley has not read the record he refers to. I invitehim to do so!

In closing, | think it is mportant to boil down the issues surrounding House
Bill 210. They boil down to two points:

1. If we agree with Judge Ripley and people like him,that a decree
of divorce is an instrument, giving one parent exclusive right to
raise the children of a divorced home and that it is a healthy

procedure to exclude one parent, then House Bill 210 is not a good
idea.

2.1Ff we agree with Judge Shultz and people like him that it 1s the
responsibility of both parents tominimize the grief of divorce
for children and to encourage a frequent and loving relationship
with both parents after divorce, then we need House Bill 210
immediately!

The available research unequivocally supports the second proposition and
House Bill 210.

The opposition is based totally upon personal opinions, unsupported by facts
or even logic in many cases. The attitudes expressed in the opposition are

exactly those attitudes that have created the horrendous problems surround*

ingparents and children after divorce.

londer  if Judge Ripley opposes House Bill 210 or the fact that Rudy Johnson
is associated with it.

This letter is not intended for anyone other than those it is addressed to.

ccs/ Judge Ripley Rep. Duncan
Judge Robbin Taylor Rep. Beirne
Rep. Terry Gardner Rep. Martin
Rep. Brian Rogers Equal Rights For Fathers-Alaskans For
Rep. Cato Childrens Rights

/11
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June 4. 1981

%/_Johnson, President
iy Law Reform and Justice
| of Alaska, Inc.

P.0. Box 4-1646

Anchorage, Alaska 995C9

Dear Rudy:

| received your recent letter re%ardlnq Judge Ripley's letter
and the letter of Judge Taylor from 1979. 1 am feturning 1t to you
because of your requeSt that It be kept confidential from everyone,
other than to whom It 1s addressed.

. There 1s nothing in my Committee files that 1s confidential.
This legislation [s public”business .and should not be kePt secret.
A paint”you may wish to consider which relates to your plea for
confidentiality 1s that you were not a direct recipient of Judge
Ripley's letter. If ouyr files were selectively closed off from the
public you would never have obtained a copy of that letter,

I ar%)reciate our InBut Into, this matter and | can certainly
understand your concern, qut | will not have the HESS Conmlttee
operating "Under wraps" with "privileged” Information.

Ru
Fa
C

perely,

r > *
f tio_ - Se\y ..1

Rep. Don ClockHn

DCrlen
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EQUAL RIGHTS FOR FATHERS OF ALASKA
"Alaskans for Childrens Rights"

Children of Divorce Second Partners
Coalition Coalition
A NON-PROFIT ORGANIZATION

February 11, 1982

Michael F. Beirne, Rep.
Chairman, HESS Comnlttee
Pouch V

Juneau, Alaska 99811

Dear Representative Bierne:

Many ho«:rs of testimony have been taken concerning House Bill 210. 1
believe both sides are veil presented. | an others | represent, are
very distressed over the committee®s intention to remove the "rebuttable
presumptive"™ clause from the bill. | cannot urge you too strongly to
reconsider that action, as the bill is "gutted” without these two very
Important words. It is still better than nothing, but without any force
or teeth.

The hast has shown us that to legislate family law statutes without teeth
is futile. | refer to our stud” which we performed, utilising the court®s
own records. The study pertained to the Anchorage Superior Court custody
awards for the years 1979 and 1980. During the years studied, only 2.67.
of disputed child custody cases were settled in favor of the father. This
is raw bias and presents only the tip of the Iceberg in view of the over
all problem.  "tiese shocking results are in spite of the fact that our
state statutes prohibit discrimination in areas of child custody and our
Supreme Court has further strengt ned those statutes.

The testimony you have heard came from all walks of life, and can be con—
densed into several categories:

1. Lay-people testifying without any specific knowledge of what is
really happening, but nevertheless with strong opinion-) one way or another.

2. Lay-people who have been affected and have tried in vain to enforce
the orders of the court granting them menforceable visitation.

3. Knowledgeable professionals concerning the area of family law, both
pro and con.

3605 Arctic Blvd., #58*, _eThorage. Alaska, 99503 (907) 272-2345 or
333-9284. MEMBERS IN: Anchorae.*. Sitka, Sutton, Ward Cove, Hyder,
Palmer, Kenal, Fairbanks, NImlchlk, Wasllla, Ketchikan and Soldotna
CHAPTERS IN: Fairbanks



I believe that it is fair to say that all the testimony is reflected in the
letters of Judge Ripley, dated April 7, 1981: Judge Taylor, dated May 3, 1979
and June 24: Judge Schultz, dated May 4, 1981 and Rudy Johnson, dated

March 31, 1981 and April 7, 1981.

I* those documents are reexamined, the truth about how the system works can be
gleaned as well as solutions to prevent further abuses.

In closing, | wish to iterate my strong convictions that House Bill 210 will
help ¢ ange attitudes and that is the key to truely changing our outmoded
and obsolete system for adjudication of child custody cases.

It is unbelievable that the bar association (the very element creating the
atrocities in domestic. relations) represents such a minority and could wield
the power to gut House Bill 2101

It is equally unbell /able that those legal scholars opposing a rebuttable
presumption clause u so under the guise of a need for clarification!
Rebuttable is just that, irrebuttable is something quite different and if that
was the magic word, the bar would have a valid roncern.

I can tell you from past experience that e\ n with the "rebuttable presumptive"
clause, the courts will continue to do what they have for the past fifty (50)
years. The difference is the appellate courts will clarify the wisdom of a
p-esumptlon and will further the concept of changing attitudes. In a number of
years, attitudes will change to the point wh n a person goes to his/her attorney
and says "l want a divorce and tho kids,™ they will be pointed in the right
direction with council that tells them the relationship between the other
parent and the childre. must continue and be protected, short of showing the
ur.flttness. They will be given legal advice, salted with this goal in mind

and the long term negative impact on all children of divorce will be greatly
reduced. Even with the presumptive, the court only need state it"s reason(s)
for denying joint custody! Without the n Zeaumptive we will lose years in tha
battle of merely desiring to change attitudes!

If what | have stated above was simply the opinlcn of one man, Rudv Johnson, it
may be looked upon as suspect. But Instead, this and my other testimonies are
supported with studies, facts and the concurring testimonies of Judges and other
members of the bar, not to mention the citizens of the State of Alaska!

To allow a few individuals within the bar association to gut Houss Bill 210 wr.Id
be a travesty of Justice to the thousands of Alaskan children who will suffer

the consequences of their parent®s divorce over the next few years. Please do

not foice these child en to inherit the p oblema we are working *.0 very hard to
*d ourselves of...problems our parents passed onto us. Put the "rebuttable

presumptive" back Inl

Sincerely,

RUDY JOHNSON
President
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-JUDGE wWUGGESTS ELIMINATION OF CU8TC

Phoenix, A2 - Addressing the November meeting of AFACT
(Association for Fathers and Children Together) Maricopa County
Superior Family Court Judge Robert W. Plckrell strongly endorsed
Joint Custody for Arizona, but offered a new viewpoint, which he felt
might be more palatable to passage by legislators “We shout
a»mtnM»the

Iwhrber or how toMd)yf~ " the children, a task
he reiucuwrtty performs aach day. Rather, thewsft would eet "Child
Caro Arrangements", including schedules of where the child would
reside et various times end how support responsibility would be
shared. The psrenta would execute the Court 3 order es "OfUcera of
tho Court,” having responsibilities ootnpereble to court-appointed
custodians. Judge Plckrell slated that engorgement of a duty thus
assigned would be easier for the COuri, and potentfal penalties for
disobedience at least aa greet es with present contempt remedies He
felt that by defusing the emotional trauma and stigma of "custody"”
awards, incraaeod post-dTvonoe cooperation regarding children would
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February 16, 1982

John M. Holmes,
Attorney at Law

P.0O. Box 3C9

Barrow, Alaska 99723

~el: 852-2311

The Honorable Hugh Malone,
representative

Alaska State Legislature
Pouch V, Mail Stop 3100
Juneau, Alaska 99811

Re: House Bill No. 210
Relating To Child Custody

Dear Representative Malone:

During the recent teleconference on House Bill 210, on
January 29, you asked that 1 submit written comments regarding
the bill. A copy of my written testimony of November 29, 1S81
is enclosed. I would just make the following additional written
comments.

I have not been involved in the issue which has generated the
momentum behind this bill. I do not personally know the people
who are behind the bill.

I would make tne general comment , which 1is bas»*d on a. general
feeling of concern. I hope that the child custody law is not being
rewritten only from the perspective of an interest in joint custody;

I hope that the child custody law is not being used only as a vehicle
to enact joint custody legislation. To do so would throw this whole
sensitive, emotiona “ly-charged area of the 1lav out of balance. The
concerns of those interested in joint custoa/ can be legislatively
recognised, for instance, without 1limiting the necessary discretion
of the court. In fact, 1in practical terms, unless the parties them—
selves are capable of minimal communication and cooperation (which
usually Tesults in stipulations anyvay), there 1o probably little

that tho court can do to fashion a workable joint custody arrangement.

Here are some specific coimnonts:

1. My main concern has been with what 1is now designated to be



Representative Hugh Malone
Re: House Bill 210
Child Custody
February 12, 1982
Page Two

825.20.120 Award Of Custody To NonParcnt. This section would
permit non-parents to compete for custody on an equal basis with
parents. It violates the constitutional rights of parents to the
care, custody and control of their children. It violates the
Alaska Supreme Court test in Turner v. Pannick, Alaska, 540 P.2d
1051 (1975), which specifically rejected the "best interests test”
as a standard for determining custody between a parent and a non-—
parent.

I would recommend that the language be changed to read
"...unless the court finds that the parent is unfit, or that the
parent has abandoned the chxld, or tnat an award of custody to the
parent would be detrimental to the welfare of the child.¥

Please see my enclosed written testimony of November 29
regarding this issue.

2. 89.55.205 (a) Judgments For Custody

I would just note that, except for maybe one other passing
reference to legal separation, there is no direct reference in
the statutes to legal separation as a separate cause of action.
Of course it is accomplished 1in court anyway.

3. S79.55.205 (c) Judgments For Cuatody, continued

(3): It is enough to say "the child"s preference”. The
additional "language is ambiguous and will raise problems of definition.
The former proposed section, 825.20.100, Preference Of The Child,
seems to have set out a good standard which does relate"to Tiow the
courts approach the issue of children®s preference, but | do not see
it in the last draft.

(7)I I think that this factor (variety of life experiences)
could work to the detriment of rural people. A judge may be convinced
that an“urban life would offer a creator variety of life experiences,
per so. It seems to me that it will be a common argument, and
unfortunately convincing to some people, that an urban alternative
will offer greater variety and advantages for a child; and this
could be the deciding factor 1in some cases, to the disadvantage of
rural families. This Si.r*4on will cause confusion and litigation.

4. SO0.55. 205 (d; Judgments For Custody, continued

This whole paragraph should bo deleted. In the first place,



Representative Hugh Malone
Re: House Bill 210
Child Custody
February 12, 1982
Page Three

how does a court define "well-being of the child"? It is ambiguous
and will lead to litigation. In the second place, the factors

listed (conduct, marital status, 1income, social or cultural environ—
ment, or life style) are terms which are mostly so general 1in scope
that they cannot help but be relevant to a determination of custody.
Whoever drafted the paragraph had an objective 1in mind, but the
paragraph does nothing but create questions.

5. S25.20.060(a) Custody Of The Child

The paragraph should be clarified in one detail, and 1 think
that its an important detail since it relates to absolute legal
preference for the placement of children with their own preference.
The sentence should add the words "between the parents of the child":
it would then read, "If there 1is a dispute between the parents of
the child over child custody..

As 1 look at the paragraph, 1| see another probl *in it. The
following language should t " deleted: ™"all relevant lactars including".
The sentence should read, "In “etermining the best interests of the
mhild, the court shall consider those factors enumerated 1in AS
09.55.205(c)." To say that the court should consider "all relevant
factors™ 1is to draft so broadly thac the phrase has no meaning. It
would just raise questions as to what 1is relevant: the weather on
the day of the hearing? Astrological conditions - by whose horoscope?

6. 525.20.070 Denial Of Shared Custody

This paragraph should be deleted. The judge 1is not required
to state his reasons for the record for all of the other placement
alternatives not chosen, and there 1is no particular reason why he
should do so with regard to shared custody. It may not even be always
In th** _.st interests of the parties to see those reasons on the
record. This seems to be an attempt by proponents of one placement
preference to restrict the discretion of the judge.

7. $25.20.100 Factors For Consideration I Awarding
Shared Custody

This whole section should be deleted. The factors relevant to
shared custody are the same factors relevant to other placement
alternatives. Shared custody should be controlled by 509.55.205(c).
This scums to be another example of where persons with a particular
objective are trying to change the whole body of child custody law
in order to attain that objective. But, in so doing, child custody
law then gets out of balance. It makes no sense to have one sot of
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determining factors in 809.55.205 (¢) and another set of factors in
this section. Maybe the drafter was trying to do it in two stages:
to determine from &09.55.205(c) whether there should be shared
custody and, if so, to work out the shared custody a rangement
according to factors listed in 525.20.100. But ts 0 written that
way at all. Having two sets of factors will onl> c cate confusion
and litigation.

The factors listed in 825.20.100 create even more problems
than several of the factors crticized in 509.55.205(c).

(1): "the needs of the child” 1is so general and ambiguous as
to be useless. It would create litigation. It should be deleted.

(3): "the quality and the continuity of the education™ 1is too
general and would be prejudicial to parents in rural areas. Urban
people could point to the variety of formal educational experiences
available, and this could be interpreted as being the thrust of this
factor - formal education. Rural areas offer both formal and
informal education, and th«t should be specifically recognized 1in
a statute.

(4h The "advantages of m«iintainAng the child in the same
cor*mu:Tlty" is so general as to be useless. How are the elements
of this clause ascertained? This clause would onlv lead to confusion
and litigation. It could also hurt rural people.

(5): "the advantages of providing a vari«d life e oerience to
tha chi Id" is anothar clause which 1is so general as to a meaningless.
It should be deleted. There aro no objective criteria for a court
to apply when considering this factor. A “varied life experience”
is open to anybody"s interpretation. As a practical matter, however,
the clause would probably tend to hurt /ural people.

(6)1 Maybe this subsection is what the drafter was after when

he drafted this section. It is a breakdown of factors to be
cc .sldered in working out a shared custod"/ arrangement. It seems
harmless) it may be useful. But it seems to me that the pertinent

point 1is thist if a court has to go so far as to refer to these
factors, the parties problem are in disagreement over custody and
shared custody in not a practical option anyway.

In my opinion this whole section, 825.20.100, should be deleted.

8. 125720.12J) award Of Custody To WonParent

As discussed above, this section is uangurova. It places the
nonparent on an equal standing with the parent 1in competition for
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placement. It fails to recognize the constitutional right of
parents to the care, custody, and control of their children. It

violates the Alaska Supreme Court decision on the subject of

the T"best interests test”™ vis a vis the “detrimental to the

welfare of the child test® 1in Turner v. Pannick. The drafter of
the section got the language of both of these Independent standards
tangled in speaking of "detrimental to the best interests”.

The section should be changed to read, "...unless the court
finds that the parent is unfit, or that the parent has abandoned
the child, or tnat an award of custody to the parent would be
detrimental to tha welfare of the child*.

9. &5.20.130 Confidentiality

It seems to me that this sectirn is too broad, too general,
and that it could diminish the longstanding public policy which
favors open court proceedings in this country. Most court
proceedings 1involve disputes, and most disputes invoice facts
which the parties would probably prefer to keep private, whctner
in civil or criminal proceedings. rhe general reaction to the
recent U.S. Supreme Court decision which permitted certain aspects
of pretrial procedure to bo held in camera was that a freedom was
being eroded (criminal defendants apparently did not necessarily
mind} they did n»t like to have embarrasing information revealed
publicly either

This kind of a provision should be carefully cons “cred and
carcfullv drafted. Perhaps it would be possible to draft a provision
which would permit a judge to invoke the custody-detormination part
of the divorce as a child custody proceeding, with tho confidentiality
provisions attcnoent 1in such a proceeding.

10. g25.20.110 Access To Records Of The Child

This section seems to me to be very shortsighted. In saying
that tha noncistodial parent may have "medical, dental, school,
and other records of the child notwlihstanding any other prevision
of the law*, the paragraph mays® thiat* the noncustodial parent can
Rave these records under any circumstances. There are aerious, even
dangerous, child custody cases Tn which~ft would be preposterous to
give such information to the noncustodial parent. Even the Legis—
lative Intent auction of this bill recognises that it ia "generally
desireable” (not always desireable) for tho child to have continuing
contact with both parents.



Representative Hugh Malone
Re: House Bill 210
Child Custody
February 12, 1982
Page Six

This section, like some others above, tries unreasonably to
restrict the discretion of the court. It would make more sense
to draft the paragraph so as to give the noi >stodial parent a
right to the information, absert a successful motion by the
custodial parent - or the court acting on its own motion - to
restrict access to the information.

11. 825.20-150 Definition

The first clause speaks of an "award of custody". Since ..t
is a definition, it should be more specific; are we talking about
legal custody, physical custody, temporary custody?

The second clause of the sentence should be deleted (delete:
"and includes an a«rard of physical custody that assures the child
of frequent and continuing contact with each parent™). That
clause describes not only joint custody but also other kinds of
placements, such as custody 1in one parent with reasonable visitation
in the other, or custody in one parent with specific schedules of
visitation for the other. The proposed definition would cause the
definition of shared custody to lose its intended specific meaning.

Summary

It appears to me that this bill needs a lot more consideration.
It is such an important area of the law. I would recommend that
the Committee take as much time as necessary to thoroughly analyze
the pro,-x>s *d revision.

Sincerely Yours,

John M. Holmes,
Attorney at |I.aw

Cncl: Testimony of November 29, 19R1

cc: Members of the House Coiwnittce



T orney at Law

P.O. Box 309

Barrow, Alaska 99723
Tel: 852-2311

TESTIMONY BEFORE THE HOUSE OF REPRESENTATIVES®
COMMITTEE ON HEALTH, EDUCATION &&SOCIAL SERVICES
HOUSE BILL NO. 210
November 29#1981

My name is John M. Holmes. I am employed as a staff attorney with
the Alaska Legal Services Corporation at Barrow, Alaska. I worked in
the Fairbanks ALSC office from December, 1977 until August, 1978, and
have worked 1in the Barrow ALSC office since August, 1978. A significant
number of my cases involve issues of divorce and child custody.

I am concerned about two aspects of the bill which may not be
receiving the focus which they deserve. This testimony will be limited
to the following two 1issues: 1) The erosion of the parent®s right to
custody, as against a non-parent [AS 25.20.130,150] and 2) The factors
enumerated in the proposed best interests test [AS 9.55.205(c); 25.20.120]

X. THE EROSION OF THE PARENT®S RIGHT TO CUSTODY, AS AGAINST A

NON- lesse «\T [25.20. 1377150)

This bill would give non-parents nearly equal priority with parents
in competing for custody of the child. It thereby erodes the constitutional
right of the parent to the care, :ustody, and control of the child. It
also directly contradicts the Alaska Supreme Court®"s statement in Turner
v. Pannick, Alaska, 540 P.2d 1051 (1975), that a non-parent cannot be
awarded custody absent a finding of unfitness or abandonment on the part
of the parent, or that the welfare of the child requires it. The Court
clearly rejected the best interests test, which it distinguished as follows:

"In order to satisfy the "welfare of the child" require—

ment, the non-parent must show that it clearly would be
detrimental to the child to permit the parent to have custody.
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On the other hand, under the "best :"nterests"” test, the
court is free to consider a number of factors including
the moral fitness of the two parties; the home environ-—
ments offered by the parties; the emotional ties to the
child by the parties; the age, sex or health of the child;
the desirability of continuing an * ;sting child-third
party relationship; and the preference of the child."

(P. 1054, supra)

The "welfare of the child" test is therefore a totally independent
test, and one which serves to protect the right of the parent to custody
of the child. There may be instances where a parent is not unfit and
yet 1is also in no position to exercise custody; this could happen if the
parent were a single parent who had severe medical problems. Under such
circumstances a court would not be inclined to adjudge a loving parent
"unfit"; however it might grant custody to a non-parent on the ground
that the welfare of the child required it. The parent would still be
able to retain priority to ?xercise custody should his or her condition
improve.

The parent®"s right to custody can be defeated only by showing
unfitness, abandonment, or that the welfare of the child requires other
placement. Otherwise it is unpersuasive that the child might enjoy
superior advantages elsewhere, might be happier elsewhere, or might prefer
to live elsewhere.

The proposed Preferences On Award set out it AS 25.20.130(4)
and the proposed Award Of Custody To NonParent set out in AS 25.20.150

are dangerous to the constitutionally protected rights of parents to

raise their own children. The bill would put the parent on the defensive
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against any third party who could demonstrate superior advantages to
those the parent could offer. It would greatly prejudice the rights

of rural parents, whose own valuable lifestyle could be ignored as a
third party painted compelling images of the advantages of urban life.
Tho bill presently violates its own Intent section, S 1, which p omotes
the historic and continuing public interest in the preservation of the

nuclear family.

1. THE FACTORS ENUMERATED IN THE PROPOSED BEST INTERESTS TEST
IAS 9.55.205(c); 35.20.120]

Several of the factors listed in 9.55.205(c) and 25.20.120 could
be prejudicial to the rights of rural parents. Botft list "the desir—
ability of offering the child a variety of life experiences”. AS
25.20.120 also lists "the advantages of maintaining the child in the
same community as compared w Tth the potential advantages of a new
community".

These factors could be easily misapplied, on the assumption that
an urban lifestyle would be more "varied®" and offer more "advantages-”.
In the midst of a custody case, an urban parent would point to the
variety of formal educational possibilities and to other activities
a ailable 1in urban areas. A court could then overlook the comparable
advantages of rural life.

AS 9.55.205(c)(6) and AS 25.20. 120 (4) (5) s tould be deleted fronm
the bill. Subparagraph (6) diminishes the protection given to rural

parents in AS 9.55.205(d).
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In summary, it is my request that the bill be redrafted so
as to protect the constitutional right of parents to the care,
custody, and control of their children. The Alaska Supreme Court
provides guidance in Turner v. Pannick, Alaska, 540 P2d 1051 (1975).
Factors relating to custody determinations between parentj should
not be drafted so as to favor urban placements over rural placements.
Thank you for your consideration of these comments. Please

contact me at any *Ime if you have any questions regardin®* _his

test imony.

Sincerely Yours

John M. Holmes,
Attorney at Law

P.0. Box 309
Barrow, Alaska 99723
Tel: 852-2311



Decree or Agreement

Joint Custody Provisions & Clauses

For convenient reference by judges, attorneys, counselors and
parents a selection of options among joint custody provisions and
clauses are itemized on the follcwing pages.

The intent is to offer a selection of options and not to imply
that every topic needs to be decided by decree or agreement.

The terminology has been constructed to facilitate use as a decree

by a judge or, alternatively, for agreement by parents. California“s
Civil Code section 4600 permits decree of joint custody before submission
of a plan, or after submission of a plan. To preserve a child"s equitable

access to both parents, and in those situations where one parent has
petitioned for joint custody or where both parents may be "fit parents"”

but ha’® not yet acquiesced to joint custody midst the acrimony of divorce,
judges will find these decree options useful 1in channelling the parents
toward joint custody on behalf cf the child"s best interests.

In keeping with the intent of "frequent and continuing contact with
both parents™ as stated in California®s Civil Code section 4J00, the
emphasis of the following provisions and clausos is upon the physical
sharing of care and companionship. On the other hand, for the individual
parent who is distant and removed by reason of military or overseas ser—
vice or who, by circumstances of remarriage is not available for joint
physical cuatody, that parent may petition the court for joint legal
custody.

A child®"s equitable and assured access to both parents 1is, in effect,
denied by merely joint .egal custody, and all practitioners ate cautioned
not to thwart a cooperative parent®"s tolerance of the opposite parent
and quest for joint physical custody by frustraticn with imposition of
tnerely joint legal custody.

The following provisions and clauses deal with topics of:

Intent Medical

Residence Child support

Time allocation formulas Implementation
Holidays Review

Travel Remarriage

Moving residence Decisions

Education Conflict resolution

Fron: Janes A. Cook, 10606 Wiisins Avonue, Lor Angelos, California 90024
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INTENT

RESIDENCE

option*

(Father®"s name) and (Mother®"s name), hereinafter respectively
referred to as father and mother, are the parents of
born

The intent of this decree is to assure the minor child(ren) of
frequent and continuing contact with both parents and to
encourage and facilitate the ability of the parents to share
the rights and responsibilities of child rearing.

(Father) and (Mother) will share and participate in the
joint physical and legal custody of (minor child(ren)

Physical custody will be shared jointly by both parents.

(note: The physical location of child and respective parent is
described in the following clauses as "residence" rather than

use of the demeaning term "visitation". Furthermore, since both
parents share the rights and responsibilities of custody regard—
less of the child®"s location, the following utilizes the termin-—
ology of "residence" rather than "physical custody will be
with...etc" which tends to diminish the intent of sharing
physical custody jointly.)

Since a "fixed schedule”™ is neither necessary or desirable at
this time, and since the parents are capable of implementing
a residence schedule informally, the resolution of the residence
schedule will be guided by the intent of the joint custody
agreement (decree).
Exclusive of holiday and vacation periods, residence of the
minor child(ren) will be alternated between parents on the
basis of:
_Freedoin of movement by the child (ren) between two homes.
_3*j days / 3H days
One week / One week
_Two weeks / Two weeks
One month / One month
TVo (Three) .nonths / Two(Three) months

_School year / Entire summervacation, with equalizing
weekends and "overnights."

Workday week / weekends

Child(ren) vremain in home and parents alternate



time
ALLOCATION Residence will be allocated according to the following specifics:
FORMULAS
3*t days / 3*s days. Each parent will have the exclusive responsi—
bility for assuring the r".nor child"s schedule of school,
activity, play and rest according to the following schedule
based on a time split of 3h days / 3b days.

The minor child will be resident with the (mother/father)
from 12 noon, Wednesday until the following 9:30 PM Saturday
or 8:00 AM Sunday. The minor child will be resident with the
(opposite parent) during the alternate 3% day period.

(Note: Three and a half day schedules may also be staggered in
at least two other alternatives:
(1) To provide a parent with a unified Saturday and
Sunday weekend, or
(2) Provide each parent with a full, but alternate,
weekend, and split residency of the five remain:no
week days.)

One week / One week. The minor child will be resident with
the (mother/father) from 5:30 PM Friday until the 5:30 PM
Friday one week later commencing the first full week in
January 1980. The minor child will be resident with the
(opposite parent) during the alternate -week.

Two weeks / Two weeks. The minor child will be resident with
the (mother/father) from 5:30 PM Friday until 5:30 PM
Friday two weeks later commencing the first full week 1in
January 1980. The minor child will be resident with the
(opposite parent) during the alternate two weeks.

One month /0ne month. The minor child will be resident with
the (mother/father) from 9:30 PM on the last day of the month
until 9:30 PM on the last day of the ensuing month commencing
with the last day of December, 1979. The minor child will
be resident with the (opposite parent) during the alternate
month.

Two (three) months / Two (three) months. The minor child
will"be resident with the (mother/father) from 9:30 PM
on the last day of the month until 9:3(6 frM on the last day
of the month two (or three) months hence commencing with
the last day of December, 1979. The minor child will be
resident with the (opposite parent) during the alternate
two (three) month period.

School year / Entire uummer vacation. The minor child will be
resident with the (mother/father) from the first day of school
in the Fall until the last day of school at the conclusion of
the Spring. The minor child 1is resident with the (father/mother)
alternately, during the summer period. To balance the available
residence time, however, during the school year the minor child



will be resident with the (father/mother) every other weekend
commencing the second week after school has opened in the Fall
and the minor child shall be entitled to an additional one night
a week T"overnight® with the (same parent) during the school

year.

During the holidays occurring throughout the school year,
residence by the minor child will be alternated, every other
year, with the opposite parent from the one having residence
during the school year.

In exchange for residence with t. (father/mother) durl tg the
summer vacation, the minor child will be resident with the
(opposite parent) one weekend a month during the summer from
5:30 PM Friday until 8:30 Afl Monday. Unless mutually agreed

by both parents, the summer exchange weekend-a-raonth will
commence on the third weekend after school has adjourned at the
conclusion of the Spring school semester.

During individual one-day holidays occurring throughout the

summer vacation period, residence by the minor child will be
alternated, every other year, with the (opposite parent fronm
the one having residence during the summer vacation.)

Workday week /Weekends. The minor child will be resident with
the (father/mother) 5urlng the workday week to extend from
(hour) M (dav) wuntil (hour) M (dav). Alternately, the ra/nor child
will be resident with the (opposite oarent) each weekend from
5:30 PM Friday) until (8:36 AM MondavTl

The minor child will remain resident in the family home. The
parents will alternate residence in the family home and will
enjoy the prerogatives of scheduling the care and responsibility
for the minor child during their residence in the family home
according to the following schedule. (Each parent®"s schedule of
time available for residence in the home.)

HOLIDAY
(Note: Customarily, when plans which decree the child"s
options residence with each parent on alternating weekends, ar.J when
a national holiday occurs on a Friday or a Monday, the :hild
remains in residence for the additional one-day holiday with
the parent customarily responsible for the child"s residence
during the adjoining weekend.

Therefore, if an altcrnrf® weekend plan prevails, you may wish
to incorporate the following provision:)

During national holidays on a Friday or a Monday, with the
exception of Christmas, tho minor child will remain in residence
."or the additional ono-day holiday with the parent customarily
responsible for the child"s residence during the adjoining
weekend.



The following days, holidays and events will be apportioned
accordingly:

Elinor child®"s birthday. From 8:00 AM or non-school days and
from 5:00 PM on school days, until 9:30 PM the minor child
will be with the (mother/father) on even-numbered years and
with the (opposite parent) on ocTd-numbered years.

Father®s birthday. Mother®s birthday. From 8:00 AM on
non-school days and from 5:00 PM on school lays, until
9:30 PM the minor child will be with the respective
parent during that parent®s birthday.

Christmas Eve & Christmas Day.
(Unless alternate arrangements are proposed and preferred
by the parents, the following is suggested for the resolution
of Christmas residence.)

On odd-numbered years (asct-tain that this 1is the opposite year
of that pertaining to allocution of the child"s birthday) from
5:00 PM on Christmas Eve until 11:00 AM Christmas Day, the
minor child will be resident with the father, and for the
remainder of Christmas Day until 9:30 PM the minor child will
be resident with the mother. The residence schedule will be
reversed between the parents during even-numbered years.

Hannukah. The court, and parents, may also find the time alloca-
tion proposed for resolution of Christmas residence to be
suitable for allocation of residence during Hannukah.

Winter vacation. (Consider allocation of the period between
the closing of school in December prior to Christmas Day
and the reopening of school in January after New Years®™ Day.
Unless special arrangements are made for Christmas Day
and for New Years®™ Day a proposed allocation could be
apportioned:)

On even-numbered years, from 5:00 PM cn the day school closes
for the Winter/Christmas holiday, until 11:00 AM Christmas Day
the minor child will be in residence with the father, and
thereafter during the Winter Holiday until 8:30 AM on the
opening day of school in January the minor child will be in
residence with the mother.

On odd-numbered years the Winter/Christmas holiday schedule
will commence, 1instead, with the minor child in residence with
tho mother and conclude with residence with the father.

New Year®"s Eve t Day. An allocation similar to that accorded
to Christmas Eve and Day can also be scheduled for New Year"s
Eve and Day.



Washington®s Birthday. (Unless allocated as a three-day
national holiday weekend with time apportioned to the parent
wherein the child is already scheduled for residence during
the adjoining weekend, the following may pertain:)

During odd-numbered years, at 5:00 PM on the eve prior to
Washington®s Birthday until 9:30 PM on the day of Washington®s
Birthday, the minor ch . d will be in residence with the father.
On even-numbered years the same residence time schedule will
prevail for the mother and the minor child.

Lincoln®"s Birthday. (Unless allocated as a three-day national
holiday weekend with time apportioned to the parent wherein
the child is already scheduled for residence during the
adjoining weekend, the following may pertain;)

During even-numbered years, at 5:00 PM on the eve prior to
Lincoln®s Birthday until 9:30 PM on the day of Lincoln"s
Birthday, the minor child will be in residence with the father.
On off-numbered years the same residence time schedule will
prevail for the mother and the mine *child.

Valentine"s Day. During odd-numbered years, from 8:00 AM until
9:30 PM on Valentine®"s Day the minor child will be 1in residence
with the father. On even-numbered years the same residence
time schedule will prevail for the mother and the minor child.

Spring, or Easter, School vacation. During Spring or Easter,
Scnool vacation, on odd-nunbered years, from 5:00 PM on the
. day school closes until 8:00 AM on the day school reopens,
the minor child will be in residence with the mr her. On
even-numbered years the same residence schedule will prevail
for the father and the minor child.

Memorial Day. (Unless allocated as a three-day national holiday
weekend with time apportioned to the parent wherein the child
is already scheduled for residence during the adjoining
weekend, the following may pertain:)

During odd-numbered years, at 5:00 PM on the eve prior to
Memorial Day until 9:30 PM on the day of Memorial Day, the
minor child will be 1in residonce with the father. On even-
numbered years the same residence time schedule will prevail
for the mother and the minor child.

Independence Day. (Unless specially allocated as a consequence
of an alternating summei vacation period, the following may be
suitable:)

During odd-numbered years, from 8:00 AM until midnight on
Independence Day the minor child will bo in residencu with
the father. On even-numbered years the same residence time
schedule will prevail for the mother and the minor child.



TRAVEL

options

MOVING
RESIDENCE

Labor Day. (Unless specially allocated as a consequence of
an alternating summer vacation period, the following may be
suitable:)

During odd-numbered years, from 8:00 AM until 9:30 PM on
Labor Day the minor child will be in reside::e with the
father. On even-numbered years the same residence t.ae
schedule will prevail for the mother and the minor child.

Halloween. During even-numbered years, from 5:00 PM until
10:00 PM the minor child will be in residence with the father.
On even-numbered years the same residence time schedule
will prevail for the mother and the minor child.

Thanksgiving Day and Holiday. During odd-numbered years, from
5:S50 PM on tne day preceding Thanksgiving Day, until 8:30 AM
on the Monday following Thanksgiving Holiday the minor child
will be in residence with the father. On even-numbered years
the same residence time schedule will prevail for the mother
and the minor child.

Mother®s Day, Father®s Day. During Mother®"s Day and Father"s
Day the minor child will be resident with the respective parent
from 8:00 AM until 9:30 PM.

The minor child will be resident with the (father/mother) for
an exclusive six weeks during the summer vacation period; the
period of time being selected at the convenience of the (parent
who 1s working fulltime with little or no vacation flexibility
is usually accorded the opportunity to set this time period)
upon two weeks notice to the (other parent).

Travel costs will be apportioned based on income and ability
to pay according to a formula of (I /7 S) by the (father/nother)
ard (% / $) by the (opposite parent).

The (father/mother) will assume travel costs of the child to
fulfill residence with the opposite parent.

Neither parent shall take the child(ren) out of the State of
California without a prior 30 days®™ notice and subsequent
consent of the other parent.

The parent moving from the count y ,1 original residence will oe
required to pay the travel costs by the minor child o and from
the alternate parent®"s residence.

Neither parent will effectuate a superior custody position by
moving their residence.



EDUCATION

medical

option¥*

CHILD
SUPPORT

options

All school records of the minor child will be available and
accessible to both parents.

All medical, surgical and dental records of the minor child will
be available and accessible to both parents.

Each parent will permit and facilitate communication by the
other parent with doctors and clinics regarding the minor
child"s welfare.

Each parent has the ability to make medical decisions in
emergencies when both parents are not available for mutual
and prior consultation.

Each parent is directed to provide advance notification to
the other parent about proposed and forthcoming medical care.

Each parent will have the right to sign any and all medical,
dental and/or surgical authorizations and/or consents.

Zn the event that employer-related medical insurance is avail—
able for the minor child, the (father/mother) will be respon—
sible for assuming such coverage.

All medical expenses for the minor child will be assumed
equally by both parents until the minor child is (eighteen or
twenty-one) years of age.

Each parent will assume all child support costs while the child
is resident with the respective parent.

In view of the separate incomes of each parent, no child support
is directed to be paid by either parent to the other parent.

The parents will share child support costs based on need and
ability of each parent to pay according to a formula of (% /7 $)
by the (father/mothor) and (% / $) by the (opposite parent

Child support of $ will be paid monthly by the (father/
pother) to the (opposite parent.)

Child support dollar levels will be determined in accordance
with the U.S. Department of Agriculture, Agricultural Research
Service, Consumer and Pood Economics Research Division "Cost
of Raising a Child" with consideration for the appropriate
geographic region, age of child, residence area, income-cost
bracket, and numbers of children within a family.

All school expenses for the minor child will be assumed equally
by both parents until the minor child is (elghtoen or twenty-
one) years of age or graduates from college at the Bachelor
degree level.



IMPLEMENTATION

REVIEW

remarriage

In the event that a college education is academically feasible
for the minor child, and to provide finances for such education,
each parent will contribute 5 per month into an annuity

plan (or similar financial arrangement) until the minor child"s
(eighteenth or twenty-flrst) birthday.

In view of the assumption of the minor child"s expenses equally
by both parents, the (mother/father) shall claim the dependency
exemption for the minor child on federal and state incoote tax
returns for even-numbered vears and the (opposite paront) shall
claim the exemption for the odd-numbered years.

In view of the assumption and obligation of the larger dollar
share of child support expenses by the (father/mother), the
(same parent) shall claim the child"s dependency exemption on
federal *nd state income tax returns.

Both parents will sign and implement all documents necessary
to carry-out the intent of this decree (or agreeswnt).

Annually, at a mutually convenient time between January 1st
and commencement of summer vacation, the parents will confer
and review the joint custody plan for adequacy, feasibility
and appropriateness in consideration of the minor child"s
developmental age.

Tho terms of this decree (or agreement) shall not be affected
or abrogaced by tie remarriage ol either parent.

The parent having iay to day jurisdiction can make decisions
of the moment affecting the minor child.

Substantial decisions of longer term consequence will be
resolved by consensus of the parents.

During the time period when the minor child is 1in residence
with a particular parent, it shall be *he responsibility of
the respective parent to assure the obligation of appropriate
activities, Tfood, clothing and accommodations.

Residence 1is an exclusive privilege and right of the child and
of the respective parent with whom tho child 1is residing. The
alternate parent is enjoined from planning or scheduling
activities for the minor child during the time period when the
child is resident with the other parent without the consent,

in advance, of the opposite resident parent.



CONFLICT

RESOLUTION
If the parents are unable to resolve directly and personally

interpretation or controversy arising from the schedule
in this decree (0or agreement)

any
and provisions as itemized
the parents will:
First, seek a solution mutually by mediation, or
Second, seek a rectification and agreement
by conciliation , or
Third, sejk a decision by arbitration before
proceecing to:
Fourth, f>rraal litigation and resolution by
the cou.~t.
become

The parents agree that tne terms of this agreement shall
into and become

the order of the Court, and shall be merged
a part of the interlocutory decree 1in the above-entitled matter.
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Represenative Donald E. Clockslin
Alaska Stale legislature

Pouch "IT

Juneau, Alaksa 99811

Dean Representative ClockslIn:

| would tike to start my tetter by saying J am a second tatrfe and co-parent/
trl-parent.

Uy husband has been Involved In a custody dispute ior {ivt (5) the iive
(5) years we have been married, tt teem as i{ 1 have lived my marriage In
a courtroom m tk the judges mating a Il the decisions ior his die, mydie
the childrens and our marriage. A Il oi this agony wets because a man loved
his children.

We had to {laht ior visitation every step oi the taxa. His ex-Mil{e reiused
to talke to him or allow him any kind oi courtesies, such as going to the
school to spear to the childrens teachers. He mas court traertd to stay

away, even though his step children, my daughters, we*e attending the same
school and they minted him there.

Then, aiter more courtoom con{rontaticu his ex decides to move out of
town to a city 1,500 miles away. Again, court because their mas no compro-
mise, bu the ex she just leit town. Supreme Court here me comet ho Idea
mhere the children are, horn they are doing or |i me mere going to teve the
court ordered visitation ior the summer. We managed to gel an order irom
the Supreme Court, and of{ went mu husband to try to locate the children

to tniorce the order. He iound them and me mere able lo have a very nice
suemer mlth them.

Then, court again to change the visitation schedule, *diy because o[ the
distance. AO.ua, no speaking between the parents because she moula not.
This ettUude mu re-en(orccd by the *reslding judge ICarlson) ahcn he
stated, "why should a divorced spouse be expected to speak to an ex-spousem.
In court me mere stripped oi every other weekend, every Wednesday right,
ten 1JO) days at Ckristmu and told one twenty-{our (24) hour period a
month. By dus time me mere com pletely thrown ior a loop. When my husband
went to the new city to see the children he mu told not on Uonday, church,
not on Tuesday, meeting, mot Wtdnuday southing plowed, etc., «*tc. But
he could have them {or (wo '2) hours af{ter school

At that time a decision mu made to take the children. We did, right,
momg or indI{itreat we were put in an unrealistic position because the
custodial parent had a Il the cards and the non-custodial parent had nothing.



Representative Clock*in 2- Uay 28, 1981

@t, at this time, were sick orf hearing take, me to count il you do not tike
tt, 7 have custody, 7 adll make the decisions. My husband was not ont.j
tAeated by the counts and his ex as il he did not exist but as il he u>eie

in the way.

During tfuA pentad oi tine my ex-husband had gone to count because oi the
pnessuA.es put on him by others. We went to count and 7 won, at Least, xs
ion as the counts wene concenned. Buy my husband always lelt that both
panents needed to be able to have a say In the childrens Lives. So we
went about oiiening my ex-husband a co-panentoig annangement and he agneed.

The co-panenting cgneement has been a wondeniutty cneative thing ion oun

childne.. Vou see, thein step-iathen allowed and in iact invited the
childnens iathen to panticipate in thein Lives, such as thein iathen
staying in oun home when <ie was in town, ii iact when we go home to visit

we stay in my ex-hashonus home.

Today, | cun separated inom my husband (no neJLationshlJp could sunvive uiat
we have been through in oun iivt (S) yeans oi manniage) and we have also
been able to wonk out a co-panenting annangement.

7 want this coim ittee to know that panents need to wonk out what is needed
and is Lest ion thein childnen. They aiten alt, know thein childnen betten
than any penson thi judicial system could iind to make that detenminalon.
The judicial system as it is now leeds the iine and make a contnolable

iine uncontxotable.

7 know inom expedience a co-panenting annangement mean: the childnen axe
not leit sitting on the sid*Lints but put in inont and considered iinst,
despite the panents ieelings ‘out each othen.

Today, as 7 ttad a letten faon Judge Ripley, neganding H8 110 and Rudy
Johnson, 7 decided to also include a response to that. Rudy Johnson is
my husband, but as | staled beione we one stpenaled. He has tnied to
Live His H it the way he believes and hxs been very supportive oi my
childnen duning this penned o{ oun lives.

Rudy is a wondeniul iathen who canes deeply ion kit :/iildrtn, natural and
step. He, is at this time tnl-parenting, with the approval o{ the childrens
natural father. The children one very secure and happy knowing that they
kxvt three (S) parents that Love them enough to put asihe their pno'tems
and concentrate on them. He, also contributes to t e childnen im ancially
and emotionally. He hu a scheduled visitation oi every other we-kenJ. But
J would like to slate here that he continues to come to the house every
evening alter work to see the children and hear about their day and they

go to his horn ofaen in addition to the st/ ictuned or/ jgement we have.

for us u parents, it is not *asy, but at least the children are comiorabhte
and we rs parents are nuking the decisions. He do tha by comntntcaung
with one another. rht children are able to be children because we ana not
lighting among each other far the children and they are not put in a
position where they have to choose sides.



Repnesenative Clocksin -3- May 28, 1981

Please accept this as suppont oi He 21?] and also as a wnitten letten ol
necormendation towand Rude Johnson's chanacten and sincenity.

I can NOt |it back and watch as a judicial oiiicen tnies to deltneg a
tnuly sincene man jn sueceeding In something he believes in. 1 knQw,
1 have been thnough the team Tn the evenings and the shatmé) 0i his
I|\?gr|1$ceand dneams™to make It a betten situation ion the childn

en ol

11 yoy need me to appean begone you on any othen committee on penson
T'whuld gladly do sor- oo You o any P

Thank you ion taking the tone to considen this letten.
Sincenely

cc. Bette m. Cato
Jim Ouncan
Michael Beinne”
JTegny Manttm'
udgé Tayton
Un.gCa-\-|O)\/N

Govennan IEJammond

Tenny Gandinen



Representative of
Family Law Reform and Justice Council of Alaska, Inc.
Alonda Johnson
P.0. Dox 7871
Ketchikan, AK 99901
225-6364

April 29, 1981

Representative Don Clocksin
Chairman HESS Committee
Potlch U

Juneau, AK

Dear Nr. Chairman and members of the committee:

The purpose of this letter is to condense my testimony
presented at the telconference on 110 210 into writing.

I strongly support this piece of legislation and feel
it has far reaching positive effects for families,
society, and most inportantly children.

As a social worker | see the detrimental effects divorce
has. Those children harmed the most are those whose
access to a parent is very minimal or cut off completely.

/ Children have the RIGHT to a relationship with b”jth parents
L-We need joint custody because our present system it

failing to ensure this. There are innumerable cases where
visitation is blocked or denied. Even one instance is
Intolerable as it destroys lives. This is a major prob—

lem with sole custody arrangements.

"Joint custody will better meet children®s needs and pro—
vide for healthy development. We have many, many studies
available indicating the psychological damage children
experience when a relationship with a parent is restricted.

The data available on joint custody indicates better
adjustments for both children and parents. See:

The California study entitled, "California®s Children
of Divorce" by Judith walleratem and Joan Kelly.

"Fathers, Children and Joint Custody™ by ur. Judith
mown Grief.

Judge Thomas Shultz would like to recoemend r«e<Jwtg:
"Child Custody: Why Not Let the parents Decide?"
by Jessica Pearson



I"ve worked with/joint custody”~families and witnessed
the benefits for both children and , as parents
are assured access to their children we will see a
decline in litagation around custody issues, events
such as child stealing and domestic tragedies like
homocide. It is a fact that some of the domestic
violence is a result of parents frustration over access

to their children being denied.

As for joint custody not proviiirj continuity and sta-—

bility, 1 don"t believe this is true. To my knowledge
there is no data that supports this at this time. There
is data that show positive effa;ts. As one joint custody

father states from "Fathers, Children and Joint Custody"
the scheduling he and his wife have Drovides consistency

and stability. These joint custody fachei s set Ul living
space for the children in their homes, with speci..l toys,
clothin j, itc. The children du not arrive with euir.case

in hand. Although all of the fathers acknowledged m
initial period of adjustment on the part of theii chil—
dren, none felt this persisted unduly, nor that their
children currently felt disoriented about when they spend
time with each parent.

Ron Leighton is a police officer here in Ketchikan and
also a joint custody father. He has given me permission
to state his support of HB 210. He believes we may see
some decline in Juvenile delinquency and alcohol and
drug abuse as a result.

/ Judge Thomas Shultz"~mlso asked me to state his support

of this piece of legislation. He would like toJrfcOrnmend
that the mediation be mandatory. X alsoRelieve this is
very importAlI\t~andWould “fflce to see financial provision
for those unable to seek it due to this factor.

J -Job Crutcher. Director af KatPliikAn Children*a Homm )
sewn ini ?1(Q as a very positive and would like to recom—
mend pasHge.

/1Mediation )will give parents an avenue to vent their
"feelings helping to separate this from the children. As
this is accomplished most parents will be mature enough
to focus on parenting issues. In Callfonia 60-80* of
the disputod custody cases are being resolved by the
parents thaamslvas with the help of mediation. That

la JUCCgsi.

A belief about joint custody 1is that children end up being
pawns in the midst of parental battles! and that this
produces a situation of divided Iloyalties. Quite to the
contrary rhtlrts- seem "us*d" In aoU- cualLdfly nrr”~Ag.-
mgnta because of the inherent unequal power distribution.



It is my understanding that some opposition to joint
custody 1is coming from parents who have been abused

by their ex-spouse. The argument being they have ex—
perienced enough trauma with that person and have the
right to completely severe the relationship. I agree,
they have that right. However, they do not have the
right to severe the childrens relationship with that
parent if tne children have not been abused. I would
like to point out that the law presently says custody
shall be determined in accordance with the best
interests of the child. One factor in determining this
is the ability of each parent to allow and encourage
an open and loving relationship between the child

and the oth<"r parent. The l«w states clearly a parent
aesiring to severe the childs relationship with one
farent SHOUi.a WOT HAVE CUSPO-jV.

“inis bill w 11 be a beginning 1in changing attitudes

in our soci« ty. As parents roalize they aro expect.e<i

to share patenting after they divorce they will gradually
accept this and become moro committed to that respon—
sibility. Iresently in our society If a woman does not
h.ivo-custody everyone feels she has to Tie an unfit

mother. This stigma will bo lifted by HO 210 and will

lot women realize TVs ok to aharo parroting.

I agree we will have some problems as we implement
joint,custody. But as society internalises the value
that<"PARENTS ARE POREVERV~ooperatiai xn shared
parenting will 1incroaae.

Xn closing | would like to ask the legislators to
remain focused on children®s rights and needs aa you
listen to opposition an joint custody and evaluate
accordingly. Childron noed MU 2107°“s

Kespectfully yours.

Alonda Johnson
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Custody Investlga

I have reviewed""Hduse Bill 2107Jkntxtled "An Act Relating
to Child Custody”\and have ayfumber of comments 1 would
like to share with you The*Tnitlal observation would be
taken froa the recent publication, "Divorce, Child Custody,
and really,”” formulated by the committee on the family
group to the advancement of psychiatry, where they have
referred to"joint custody and how it has been labeled
"shared custody-divided custody-and alternating custody™.
They 1indicated the common element in all these terms is

the child lives with each parent a substantial amount of
tiae allowing for a aore realistic, normal relationship
with each parent. In this arrangement, each parent assumes
equal responsibility for physical and psychological develop—
ment of the child, and they share with each other equal
responsibility for major decisions that affect the child.

Th~r/advantage of joint custod”>if a satisfactory arrangement

caiNbe worked out, 1is that i1tfTs most likely to preserve

a meaning'ul arcsas tn Mafk parents, moreover, neither

?q;ent "loses" tha child *or becomes a visitor in the child"s
ife.

The disadvantage of joint custody” even assuming that the
parents are able to keep the child out of any residual
battles between themselves, 1is that a chile may continue
to feel a sense of uncertainty and anxiety as he/she moves
back and forth between two homes.

Thene is not a significant amount of data avallabia to
A*gsTT7-n the effectlvanmaa a | joint cujLMy a» a primary
nethod in divorce. There have been some small studieu,

and in over a short term, they have indicated that in he
families studied, the joint custody has worked. The studies,
however, 1indicate that there are certain conditions in these
families; most of the divorced parents continue to live 1in
the same neighborhood as their ex-spouses so the children
have the same friends and the same schools regardless of
which home they are in at any given tlste. Xt was also noted
in the studies referred to that the parents have had
counselling or psychotherapy prior to or well into the
process of setting up the joint arrangements. Xt was also
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and probably most important, each parent in the cases
studied, expended a great deal of time and effort to make
the plan work. In the cases studied where joint custody
was given a positive review, it was noted that the actual
amount of time spent 1in each home by the children did not
have to be equal or balanced for them to feel positive
....aboulL_the_plaa*-,but.._what-was important .was the 'fac} that .

"fh*fcT P."ad-S"ces3~fbIBoth~paVerits". - -—--——-——-——- -
In response to the question, "Is joint custody the solution?"”
the answer has to be, "Not for every family”. The answer

depends on the wishes, motivations, and capacities of the
parents and as the children get older, theirs as well.
Specifically, tne parents need to be moving to an emotionally
completed divorce. They need to have a strong commitment

to resolve their disagreements outside of court and/or have
a back up arrangement for counselling to help them do so.
While there are certain psychological advantages to the
parents in the joint custody arrangement; that 1is, neither
wins or loses the child. The same kind of arrangement could
often be worked out informally in a sole custody situation,
if the parents can, in fact, agree about the care of their
children. The critical factor is the capacity for the
parents to come to an agreement about the care of their
children.

The concept of joint custodv Is not-a. “solution for parents
unable to come to an agicuncnt. It definetly snould not be *
imposed on a fighting couple as a way of compromising or
resolving the dispute. Experiences show such arrangements
simply cannot work. Joint custody, we believe, should be a
goal; an end for divorcing parents to work toward, assuming
that both of them can sea it"s value.

The legislation contemplated, starts with an assumption that
snared custody or joint custody i- tha ficat oru«*r of
prlorly in cu»todial plans.

eaperlencei of this Custody- Investigator, Xt should
not be ranked as prtftrsn***1 n? custody.
The method~0? awarJlng custody, used in this court for a
number of years, has been what 1is best for the specific
family situation.

On reviewing the Bill, X would expect passage of this piece
of legislation could very well have a serious impact on tne
operation of the courts. In Anchorage alone, there are
approximately 2,S00 divorces a year. Currently, 10 percent
of these cases come through the Custody Investigator®s office
as contested custody cases, and are handleo through
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investigation/mediation and court presentation, either on a
stipulated basis or in a contested matter for the final
hearing. This Investigator would be very surprised if the
impact, in terms of additional work load, on initial divorce
filings were less than double with the consideration of

shared custody being the preferable method.. |In addition,
.this. ,i;r\yestiga.tof J|wpuld be very surprised, if we wereVnot to"
seer-4-substantiai-nUmber ITIngs for.?modificatiori 70f -

decrees where sole custody existed, but where, because of
the presumption, the non-custodial parent would file for
equality in the divorce decree through the modification

process.

FMS/I1fs



Rudy;

Perhaps you saw a copy of the letter to a poor slob in
Michigan whose ex-wife threatened to kill the child before allowing

visitation, from the "Friane of the Court?”’a/k/a/ Guardian ad litem...

In which he suggested rather than upset the poor woman further, make
no attempt to visit and drop everything. It never occured to the ass
to take "he children into protective custody and turn them over

to the father... This is just the thing an idiot like your

Judge Ripley would be likely to do.

Sincerely

Ken

Don Lamb has copies of the letter.
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1850 Roberts Road
Fairbanks, Alaska 99701
September 26, 1981

Representative Mike Bierne

P. 0. Box 4-1539

Anchorage, Alaska 99510

Attn: Jens Zebbe

Ref: taue Bill 210- Joint Custody for Children
Dear Dr. Bierne:

As | mentioned in our meetings enclor J are the following:

ee My May 21, 1981 letter to Representative Brian Rogers which contains
an analysis of ducimontation furnished to you by Rudy Johnson;

*e Janes Cook"s April 13, 1981 letter to Representative Brian Rogers
giving a critique of lkxisc Bill 210. James Cook drafted th >
California bill which became law in that state on January 1, 1980;

e A statement in favor of Joint Custody by Ms. Karen DeCrow, post
president of tie latiunal Organization of Wcnen;

e An article fron a California Newspaper analysing how well joint custody
has worked in California in ths first year.

Larry Sweet



Sally A. Lauster

1>08 W. Hillcrest #25
Anchorage, Alaska 99503

March 20, 1981

Committee on Health, Education

and Social Services
Pouch V

Juneau, Alaska 99811
Attnm Chairman Don Clocksin
Dear Mr. Clocksin and Committee Members!

I have been an Alaskan resident since; 1962. While setting up a

support group for Joint custody parents through the Alaska Women®s
Resource Center, 1| learned of House Bill 210 and obtained a copy.

Three years ago while dissolving our marriage , my husband and |
sought Joint custody of our two children, then aged 2% and 6. We
were discouraged both by attorneys and the court system, but we per—
severed and have been operating as Joint custody parents for three
years. We feel the system is preferable to any alternative and 1ia
workable. Our two children are secure and loved, with no more than
the usual childhood growing pains.

My fealings about Joint custody are strong. IT the parents are able
to maintain som* kind of co-parenting situation with healthy, albeit
separate, relationships with the child(ren), 1 feel this is the best

solution to an unfortunate 1iltuation.

trsonally | anow perhaps five or six pairs of parents raking some
form of co-parenting work. The children are all happy, healthy, and
"normal”>. This is not to sav that all divorced couples will be
able t. ;ooperute to the extent that legal Joint custody would require,
but I g.ve my full support to the notion that the courts will no

longer discourage couples who strive for Joint custody in a know—
ledgeable, thoughtful manner.

It is exciting to think that Alaskans ore creative and sensitive
enough to legislate support to a relatively new fora of custody.
It seems to me a matter of ultimate good sense and sensitivity to

children®s needs to sake both parents available to them in rpite of
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the end of a satisfactory marital relationship. There are several
good books supporting and explaining joint custody which I would

like to recommend, especially Joint Custodv ~nd Co-Parenting by
Miriam Galper, and Mom®s House. Dad”s House.

Thank you for the time you have spent on this legislation.

Sincerely,

Sally A. Lauoter



Representative Brian Rogers
Alaska State Legislature

Pouch V
Juneau, Alaska 99811

Ref: House Bill 210, Joint Custody for Children

Dear Representative Rogers:

Tlie enclosed sheets are an analysis of letters and memorandums fron the
legal arena which are presently on file in your office. Seme of these
letters are lengthy and present insightful information.

One interesting pattern emerges however. Jf a marr‘age uas to be dissolved,
and if there are cluldren involved, the judicial districts that the parties
would want to live in, frun most beneficial to least beneficial with
respect to obtaining a mutually agreeable solution to a difficult problem
are as follows:

First, the first judicial district. Tliree judges (Schulz, Stewart, Taylor)
are, at least, not opiosod Lo joint custody for children)

Second, the third judicial district. While all testimony frcm tho legal
arena is in opposition to HB 210, A 1eliuiago his lvid for sane dozen years
or so a danestic relations system that at least attempts to reach an
agreeable rsoluticn. Private cciiMunication frtrn Mr. Francis Stevens,
Custody Investigator in Ancliorage, states tluit this lias resulted in 96%
settlement of contested cases, 1i.e. only 4% of contested situations wnt

on into litigation)

Third, Uie fourth jtxlicial district. While only one judge Ilvis gone on

|Imcord (opposed to ilB 210) thero d<x?3 not exist »u»y mechanlHn in Fairbanks
for mediation within the legal system. Tliere are a dozen or so joint custody
parents in Tnirbinks win can state that their own experiences in attempting
to obtain a joint eeustoly resolution frcm tho crxirt system was difficult,
trying, or, in fomo cases, unsuccessful, even though both pirents were

in agreement.

Tliero is insufficient information, .ind, perhaps, popul.ition density, frcm
the second judicial district to iivikc a statement.

It. mvly lo coincidental, but tiro Attitudes, practices, and services regarding
joint custody for children follow a direct lino frcm south to north.

Sincerely,

l.irry R. Sweet
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Box 381
Keaal, Alaska 99611
22 Feb. 1982

Members of the HESS Commitee

Dear Sirs,

I am the non-custodial parent of a beautiful eight-year
old girl, Rachel. For the past three to four years, | have
been shooting for joint custody at best, for shared coustody
outside the law at least. The process of reconciliation
and building of a mutual trust has been painfully slow. We
are not there yet, but we are now closer than we have ever been.
We have just taken a giant step toward full understanding
and cooperation with the developements over the past month.

Rachel came to visit us for four weeks following Christmas.
Three weeks into the visitation, we decided to sefT if we could
keep Rachel for the remainder of this school year. A number
of factors went into making this decision; academic performance
in the school here compared with performance 1in Washington,
amount of supervision we were giving Rachel compared with the
amount her mother was able to provide, and other factors as
well. One very important factor was that Rachel definitely
wanted to stay.

Initiall/, Rachel®"s mother"s response was no", accom-—
panied with no concrete reasons. She was simply afraid that
she would not get her back, and that she might somehow
compromise her position as the custodial parent. There was
never any reference to what was the best for Rachel. I ac—
cepted her decision.

The night before Rachel was due to return to Washington,
while packing her suitcases, Rachel broke down crying. She
said that she did not want to go back. Attempts at reassurance
did not alter her position. I decided to try convincing her
Mother again. After an hour on the phone, | got a commitment
from her mother that she would give this ouch more sincere
consideration.

At this point, 1 contacted Rudy Johnson of Equal Rights for

Fathers of Alaska. I told him that 1 was planning to have

Rachel stay up with me and accept the consequences. Through

his council, 1 realized that this course of action would not

be the best for Rachel. Keeping in Bind Rachel®s 1 .st Interests,

Mr. Johnson counclled paticnce .nothing but positive Involvement
with Rachel®s mother in the future, and further poltlvt involve—
ment with Rachel. He suggested 1ideas, such as, when par ntSfeel
good about themselves and their relationship with each other,
kids feel good.

This last statement is what |1 feel 1is at the heart of
HB-210. HB-210 will provide the mechanism whereby separated
and divorced parents will no longer be made into legally
sponsored adversaries. Instead, parents will be encouraged



to cooperate, to find grounds for agreement over what is the most

important thing to each of them, the weILbeln% of their children.
Through talking with Mr. Johnson at fength, [ know that

he represents very closely what my philosophy is pertaining

to this issue. Please listen very closely to what he has to

say and know that he is a representative of more people than

those belonging to his organization. There are a lot of children

out there who are needlessly struggling through the kinds of

tug-o-wars that this bill is going to eliminate.

Dana W. Hallett

P.S.

Rachel's mother has consented to letting her stay through
the remainder of the school year. Perhaps Mr. Johnson's
advice had somehow tempered my attitudes and provided me with
incentive to state my case in a more convincing, calm manner.
Without his advice, this situation could have set back the
painstaking progress to the beginning.



LEGISLATIVE AFFAIRS AGENCY

February 14, 1985

SUBJECT: Saturday duty
TO: Legal Services Staff
FROM: Lynn Barnes YWN

Staff on duty this Saturday, February 16, will be:

George Edwards

Lynn Barnes

MEMORANDUM

lo



1850 Rooerts Road
Fairbanks, Alaska 99701
October 10, 1981

Representative Bette Cato
P. 0. Box 775
Valdez, Alaska 99680

Ref: House Bill 210- Joint Custody for Children
Dear Mrs. Cato,

At the teleconference tearing April 22, 1981 regarding House Bill 210 you
asked questions of many of the people who testified about what they considered
to be an age at which a child could reasonably state which parent they chose
to live with. We have discussed this subsequently and I srj.ll have strong
feelings that this can put many children in an impossible situation which can
give than psycliological problans in idle future.

House Bill 210 starts with a positive approach by presuming that a child has
two loving .and responsible parents (mst do) nnd that each parent war.ts to
maintain "an open .and loving frequenl relationship between the child and his
other parent.” (1). |Ite second step in the preference of award in HB 210
would be to give custody to tilx* pareit wte would "allcw tte child to luve
frequent and continuing contact with tte parent not granted custody."

I have a situation in which the children hive 50% time with each of their
parents. This 1is a situation | have found that nuny otlier fathers vould like
to lave because it is equal. 1 asked my sons, individually, wtet they think
of the present arrangement. Ttey loth rcsjondod in tte affirmative, .ind
staled tliat they could rot think of a better or more equitable arrangonont
.ind said, "tesides, we get twice as rainy birthdays anti Christmases and have
two lanes™.

I know oilier children in similiar circimstancos .ind ttey like it, whether
or not their parents live in tho sane town.

Tin? following statement nude by Ms. Karen DeCrow, Past President of tte
National Organization or ".Mihon (1975-77) on August 28, 1980, sums things

up:
"(Joint custody is) dofinitc.y tte custody arram *nt of tte future.

"Hie practice of nearly always awarding custody of children to the
mother reflects negatively on women wte aren"t awarded custody;
the public autnaitically thinks they aio unfit to care for tho
children."



Representative Bette Cato
Page 2
October 10, 1981

Mrs. Cato, 1 have deeply appreciated our open discussions and | hope you
can support HB 210 this next session.

Sincerely,

Larry Sweet

Representative Mike Bierne, Chairman, HESS

Senator Charlie Parr
Representative Brian Rogers

(1) Alaska Code of Civil Procedure, Sec 09.55.205 JUDGtMEOT FOR CUSTODY,
paragraph (6).
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Alaska State Legislature
Health & Social Services Committee
Juneau, Alaska 99811

Dear Committee Member:

In many respects child custody continues to be in the dark ages in
Alaska. By the time the matter gets to Court (the parents, being
distressed to the point of naving to hire lawyers), matters are so out
of focus that the Courts can only approximate and hope they are able
to find for the best interests of the children.

What we really.need is an Alaska change of policy such as is suggested
by/house Bill 210V Joint custody, and-mediation work well elsewhere
ana* need to be aairm policy oi the State of Alaska. Somehow parents
need to be aware of alternatives to all-out warfare prior to the time
when relationships have become polarized between themselves.

I am aware there are many people who will probably naver be able to
respond to reasonableness, still 1 am astounded, every month, by the
general lack of knowledge on the part of fathers and mothers as to
what their rights are or what makes sense if there comes a time when
dissolution of marriage is indicated.

T would recommend that the Legdslaturfe M considerable at enticin. to
the emerging possibilities of MedIation andfthe Importance of tralninn
mediators towarcTa succcsBfuTcohclusion of the problems of the parties.

I strongly recommend to. the Legislature that it consider "House Bill 210
as a step forward in human relations. N

Yours truly,

Richard Whittaker
RW:mh

Copy: Rep. Terry Gardiner
Pouch V
State Capitol
Juneau, Alaska 99801

LM27-J-D 12
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Judge Robin Taylor
State of Alaska
District Court

First Judicial District
P.0. Cox 869

Wrangell, Alaska 99929

Dear Judg-> Taylor:

I would presume you have seen the enclosed letter from Judge
Ripley, but on the other hand it did not indicate it was sent

to you so maybe you have not.

As | have worxed in my lobbying efforts in support of HD 210,
Joint Custody, | was puzzled as to why Representative Clocksin

would not respond to any of my telephone calls, letters or
telegrams. After seeing Judge Ripley"s letter all the pieces
fit. In spite of their opposition we are making good progress

and 1 think the bill will fly next year.

I wanted to apologize to you, personally, for the embarrassment
Judge Ripley'3 letter might have caused you. I have always
admired you for your willingness to tell the bureaucrats the

truth about tne system as it relates to divorce and child custody
matters. I would never have sent your letter to the HESS committee
if | had thought it was going to be released, I assumed that file
was confidential. Apparently, 1| was wrong and the damage 1is done.
All 1 can do at this point is say | am sorry and | sincerely mean
it. I have been very careful with your letter since you wrote it
and it has gone a long way (outside the state) in helping to get
more fair and equitable legislation passed.

.IEf/BER/ ASSOCIATION Of FAMILY CONCILIATION COURTS



Judge Taylor -2- J'ne 3, 1981

I suspect you probably know Judge Schulte has been [€IY support: ve
of this bill and has written the legislature. .Also, several out

of state radges have expressed their strong support. I am a little
dismayed at the way the*Anchorage Bar 1is renvonuing, they seem to
see the bill as a grave thrent tw their powei. * tuny judges and
attorneys are supportive though and they are _iG.viy coming out of
the woodwork to voice that support.

Tf there 1is anything I could do beyond the response |1 have made to
balance any damage to yourself please let me know and it will be
doie. Organizations outside have been made iv.ars of the challenge
Judge Ripley has made 1in his letter ant |1 scupect that challenge wilr
be accepted.

SLncereiy,

RUDY JOHNSON

Enclosure(s)

We concur and offer the supprrt of Equal Rights For Fathers
of Alaska.

James Bradley
Chairman, Board
cf Directors
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February 4, 1982

Alaska state Legislature
House of Representatives
Health, Education and
Sociaj. Services Committee
Pouch V

Juneau, Alaska 99811

Re: House Bill 210
Dear Committee Member:

This is the written supplemental testimony which 1
promised I would provide during my brief oral testimony to
your Committee by teleconference on Jf luary 29, 1982. You
were running late that day and I promised to be brief but to
follow up with thii letter thereafter.

As was apparently true of many of the witnesses
during the teleconference hearing, 1 first s.?v the Committee
Substitute for House Bill 210 upon arriving at the telecon—
ference hearing room. Thus my remarks were initially
tailored to the earlier version of H. B. 210, although |1
have now obviously had a chance to review tho Committee Substitute
as well. I am an attorney 1in private practice 1in Anchorage
and have been in the active practice of law for approximately
nine and one half years. A substantial amount of my practice
during that time has been in the area of family law. I have
resided 1in and practiced law in Alaska since July of 1976.

I am also married, and have two children, ages one and one
half and seven.

My initial reaction after reading the original H.B,
210, and my intent in testifying, was that | was substantially
in favor of the bill, and the concepts contained therein,
but troubled by some of the language which 1 thought needed
work. Upon now reviewing the Committee Substitute, 1 find
that much of the language which previously troubled me has
been cleaned up, but at »he same time that much of the heart
of the original bill has been removed from the Committee
Substitute to its detriment.
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The primary difference in the bills, of course, 1is
the removal of the rebuttable presumption in favor of joint
custody. I am in favor of such a rebuttable presumption,
although 1 would like to see the concept better defined than
was the case 1in the original H. B. 210.

I do not necessarily agree with some of the other
witnesses who testified at the hearing that the Committee
Substitute totally guts the bill and is worse than having no
bill at all. The Committee Substitute if enacted would, 1in
my opinion, be a step in the right direction. I believe
that the crux of the matter is that joint custody is a very
useful and helpful concept, of substantial benefit in a
large number of cases in resolving bitterly acrimonious
disputes, by means which are frequently mostly semantic and
with little practical difference from traditional custodial
awards except that joint custody is considered more satisfactory
to a parent who does not have primary custody of children
after a divorce or a dissolution is granted. Joint custody
is an extremely useful tool which should be encouraged for use
in future custody disputes. It is my further belief that
the present state of the law in Alaska actually discourages
the use of joint custody, benignly 1if not actively, and
that any step towards the more frequent use of joint custody
by the courts 1is a step in the right direction. The Committee
Substitute 1is in fact such a step in the right direction,
although it is not nearly as strong a step as | would Ilike
to see because it has little substantive effect beyond its

mere rhetoric. The adoption of a rebuttable presumption,
3uch as that contained in thf riginal H.B. 210 would be a
much stronger step in the [I< direction.

Tho largest single difficutly with past joint
custody a"""angements which 1 have observed has been when the
joint custody concept h«s been 1inadequately defined and
structured. Thus I would like to see a bill enacted which
would create a rebuttable presumtion of joint custody but further
require that such arrangements be tightly defined 1in the

vast majority of cases. The use of mediation as authorized
under both versions of H.B. 210 would bo a significant help
in arriving at such definition. I believe that all joint

custody agreements should be required to include with specificity
provisions for the actual physical custody of the children,
together with the time to be spent with the children with

tho non-physical custodian, except in those unusual jJases
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where such specificity is not required for good reasons

which are stated by the Court on the record. Such a require—
ment of specificity in joint custody awards would, 1 believe,
resolve the major concerns of those persons who have opposed
tho rebuttable presumption concept. Such an approach also
comports with my own experience in dealing with joint custody,
which is that carefully defined joint custody arrangements
seem to work very satisfactory, whereas loosely defined

joint custody arrangements can frequently create more problems
than they solve.

Just as Lnere may be rare cases where a loosely
defined joint custody arrangement may be appropriate, and
should I believe be authorized if good reasons are stated on
the record, it is certainly even more true that there are

many cases where joint custody 1is not appropriate. I do not
see that as being in any way inconsistant, however, with the
rebuttable presumption. My experience has been that such

cases are relatively obvious and the presumption can easily
be rebutted and thereby disappear. One thing not addressed
directly in either of the bills, although at least an attempt
was made in the original H.B. 210, would be to provide

some additional teeth to the laws and encouragement to the
Courts to actively prosecute and stop the sort of outrageous
conduct, harassment, manipulating of children and the like
which occurs in the all too large minority of cases. While
not essential to H.B. 210, such problems are, | believe,
worthy of consideration.

I would also like to speak briefly to the mediation
provisions of the bill. I am in complete agreement with the
comments of Superior Court Judge Tom Schulz in his letter to
your Committee dated May 4, 1981, which 1 found to be an
excellent and thought provoking letter and would commend
once again to your attention. I firmly believe, as does
Judge Schulz, that mediation should be required 1i.i all but
the most exceptional of cases, and further that doing so
would work a tremendous improvement in the resolution of
custody disputes, and thereby pay for itself almost immediately
in terms of tins savings from the crowded Court dockets.
Mediation is already authorized by Alaska statutes, but virtually
never ordered by the Courts, and anything which your Committee
can do to cnange that situation could, 1 believe, be of
substantial benefit to the entire domestic rslations field
in the State of Alaska. Again, H.B. 210 ia s step in tho
right direction but does not go far enough.



Alaska State Legislature
February 4, 1982
Page 4

One final note. Concerning the comments of
myself and other witnesses at the hearing as to language
problems with the bill/ |1 feel that such problems do exist
with both versions of H.B. 210 I have been involved in
legislative drafting in the past, however, and am well aware
of the difficulties involved in drafting good statutory
language. I have always believed that critics in that
regards should be willing to invest some of their own time
in attempting to resolve problems which they note, 1in effect
put their time where their mouth 1is. Should the Committee
be interested in my suggestions, you should feel willing to
call on me and 1 will be available to attempt to help draft
legislative language along the .lines which [ have recommended
herein.

Thank you for your consideration.
Yours very truly,

ELLIS LAW OFFICES, INC,

Drew Peterson

DP/jb



. HAMDHQOD

DEPARTMENT OF LAW
OMGior M rumn tmm ONEA A T e

(907) < 7603
March 26, 19081 /

Donald E. Clocksin, Chairman
House HESS Committee

Alaska State Legislature
Pooch V

Juneau, Alaska 99811

Re: House Bill 210
Dear Mr. Clocksin:

You have asked us to comment on HB 210, "an Act
relating to child custody.Although this bill has no
direct impact on our department, we do have some concerns
over the policy expressed in the bill.

The intent of the bill 1is laudable. It addresses
concerns that have been surfacing with increasing regularity
around the country. The bill, 1in promoting shared custody,
embodies the notion that it is in the child"s Interest to
perpetuate his or her relationship with both parents.

Shared custody also appear? to be, in some cases, more
equitable with regartj to the parents, giving legal recog—
nition to the rights of both parents to participate in
decisions which significantly affect the child"s life.
Although judges probably have inherent power to make shared
custody awards in appropriate cases, statutory recognition
and authority for such awards may ensure that shared custody
is given serious consideration as an alternative in custody
disputes. Additionally, statutory authority for a shared
custody award may help in surmounting the sexual stereotypes
that often operate in custody disputes.

However, conferring upon the notion that shared
custody is in the best interests of the child the status of
a rebuttable presumption, and r ;quiring that first prefer—
ence in making an award be ~iven to shaded custody, regard-—
less of whether, 1in either case, the parents actually agree
on 3hared custody, may be (olng overboard.

03-CSLH



Donald E. Clocksin March 26, 1981
Page 2

By its nature, shared custody requires extensive
cooperation between the parents. Without question, there
are many instances in which such an arrangement is simply
not feasible due to the existence of extreme antagonism
between the parents, or perhaps due to other factors (this
is implicitly recognized by the listing of the factors to be
considered in making *n award, 825.20.120). Many states
have recently authorized shared or joint custody awards, and
several have accorded 1t the presumption that it is in the
best interests of the child where the parents cm ag”ee on
an arrangement, but we are aware of none which give shared
custody the blanket presumption provided by this bill.

We would suggest the requirement that parents
agree on a shared custody award, at least before the pre—
sumption and first preference come into operation. Addition—
ally, it may be advisable to require the parents to submit
to the court a proposal setting out guidelines for reso—
lution of disputes, and a workable plan if shared physical
custody 1is contemplated, rather than to leave it in the
court™ discretion.

Section 2, amending AS 09.55.205, 1is also problem—
atic. Subsection (d) of that statute would prohibit consid—
eration of several factors in making an award of custody -
the conduct, marital status., income, social and cultural
environment, and life style of either parent, unless those
factors are shown to have caused or to potentially cause
emotional or physical injury to the child. While the Intent
here may be to dispose of many of the conventional but
perhaps unfounded presumptions regarding what is and is not
a proper and suitable environment for children, this section
seems to leave little that can be considered. Wc wonder,
for example, how an assessment of each parent®s capability
to meet the physical, emotional, mental, religious, and
social needs of the child, as required by subsection (c)(2),
can be made if there 1is an exclusion of all reference to
the parent®s social and cultural environment and life
style unless it is shown to be detrimental. We believe that
this section 1is overly broad.

Sincerely,

WILSON L. CONDON
ATTORNEY GENERAL

By:
Linda Scoccla
Assistant Attorney General

«c: Art Peterson
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SECTIONAL ANALYSIS

HOUSE BILL 210: An Ac* relating to child custody.

Section 1 PURPOSE

Bill seeks to assure children ™frequent and continuing contact
with both parents after the parents have separated...” . Amends
child custody laws in A.S. 9.55.205 and 25.20.060. Intent 1is

to grant to ooth parents equal opportunity to guide and nurture
the children of the marria ". In addition, out-of-court child
care agreements are encouraed.

Section 2 Amends present section of A.S. 9.55.205 specifying
that the court shall determine custody 1in accordance with the
best interest of the child under A.S. 25.20.060-25.20-1d0

(new sections added by the bill-to follow below). Adds that

the court shall consider the child® preference If the child

Is of sufficient capacity to form a preference. The coart shall
consider the <esirability of offering the child a varic* of
life experience”. Also, the court may not consider lifastyle,
income, marital status, social or cultural environment of either
parent unless detriment of such factor towards the child can be
3hown.

Section 3 Custody of the Child. Bill expand 1 on existing section
relating .0 child custody (AS 25.20.060) by aiding several new
sections to AS 25.20 relating to custody disputes and awards.

New sections added are set out in thu following section e

Section w

--Sec. 25.20.070 "Shared Custody"™. When a question involving
custodv is before the court, there Is a rebuttable presumption
that shared custody is in the best interest of the child.

--Sec. 25.20.080 "Mediation™. Allows rourt considering child

cuatody case to request the parties to participate in pre—
trial mediation.

--Sec. 25.20.100 "Award of Custody™. Outlines conditions for
award of shared custody (by application and agreement).

Also provides that court Ahall enter reason for denying shared
custody when it declines such.

--Sec. 25.20.100 "Modification or Termination of Custotiy”
Court may modify or terminate custody award if in child®
best interest.
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SECTIONAL ANALYSIS (cont®d)
HB 210

--Sec. 25.20.110 "Preference of the Child"” If the child is
of sufficient age and capacity to form an intelligent preference,
such preference shall be considered by the court.

--Sec. 25.20.120 "Factors for Consideration by the Court™.
Outlines factors to be considered by the court in an award of
shared custody.

--Sec. 25.20.130 "Preferences on Award". Sets forth
the order of preference by which custody should be awarded
"according to the best interests of the child".

--Sec. 25.20.140 "Temporary Custody™. Unless harm is shown,
child shall have equal access to both parents while custody
is determined. *

--Sec. 25.20.150 "Award of Custody to Nonparent”. No
custody shall be awarded to a nonparent unless it is demon—
strated that award of custody to a parent is detrimental to
the best interests of the cnild.

--Sec. 25.20.150 "Pleadings"™ An allegation that custody award
to the parent would be detrimental may only appear in the
pleadings by a general allegation to that effect.

--Sec. 25.20.170 "Access to F.ecords of the Child™ A parent not
srantod custody may have access to medical, school, and other
records of the child.

--Sec. 25.20.180 "Definition"” Shared Custody 1is defined as

"an award of cusr ~y of the child to both parents and includes
an award of physi 1 custodv which assures the child of frequent
and continuing contact with each parent™.
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