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One of the primary purposes of shared custody legislation is to lessen
the conflict between divorcing parents in the best interests of the children
involved. | don"t think that there will be any disagreement that the less the
conflict between parents during and after divorce, the better the children
will adjust to it.

In a recent seminar at DePaul University, Chicago, Illinois. Dr.

Sheila Ribordy, a clinical family psychologist, discussed the reactions of
children to our present mode of divorce. For ore-adolescent children these
reactions aret

1. denial, shock, refusal to believe it is true,

2 . sadness and depression- mourning the loss of a parent.

3. Anger, hlaming one parent or the other. Children pick up the
wlnnei/loser atmosphere.

4. blaming self., "if | hadn"t daddy wouldn®"t have gone away."

5. regressive behavior as a reaction to stress.

6. reunion fantasies.

7. feelings of insecurity, afreald to sleep jtlone or stay with a baby—
sitter, a reaction to feeling deserted by one parent and fear nf
being deserted by the other.

0. idolization or victimization of the absent parent as a way of dealing
with feelings of rejection.

9. Divided loyalties. Dr. Rlbnrdy emohasised that this is exagerated by
custody battles and that children under 12 should not be forced to
state a preference.

10. school performance suffers-acting out feelings of rejection andloss.

I a* immediately struck by two thoughts when reading over this list.
First )That shared custody diffuses many of these problems by not forcing the
child to effectively lose one parent (sadness and depression as woumlng of loss
of one parent) Anger and blaming a parent for the loss of the other one|
Idolozatlon or victimization of the absent parent) loyalty conflicts caused
by having to choose one over the other) feelings of rejection nnd loss
and all the resultant problems auch as poor adjustwent to school).
Second ) That the foundation of most of the suffering felt by children la in
the conflict.

The present winner take all custody law in all aspects encourages maxi-i*
conflict. It is a "fight to the death™ with the stakes no less than being forcdd
to become a non-person as far as the raising of your child Is concerned. The conflict
can. and very often is, carried on for years beyond the divorce with endless
battles over the children, visitation, support, change of oircumstance and
resulting repeated court appearances. The most serious tips of this *a*e lcebtg
are child stealing on one hand, and desertion on the other. Both of these are
moat often the reult of the same very rea” fears) the child is being taken away,
"I am losing <Yy child".

The legislature, 1 aa sure, wants to help children pass through a divorce,
and through life with the minimum of suffering. If this i* our goal the ee
legislature will do everything in its power to ENCOURAGE AOREFIEFT AND DI3CGUFAOQE
CONFLICT.. HB 210 is a vehicle, perhaps as yet imperfect, designed to reach
these goals. It is a law designed to try and lessen conflict over child care
arrangements during and after divorce.



At the time of seperation, HB 210 makes It dear to each parent that
the state considers each parent so laportant to the child that during
negotiations both parents will in effect share custody. It further makes it
clear that the state will see to it that both parents will be allowed to
maintain a continuing, meaningful relationship with their children In spite of
the divorce between the parents. This being the expectation of the state, the
court may then order the parents to negotiate with the help of a professional
mediator, the child care agreement which best serves the interests of their
children. Dr, Ribordy, when specifically asked what was the best way to resolve
conflicts between divorcing parents over their children, answered uncatego&icafrly
that "parents need to resolve their conflicts through use of mediation ",
HB 210 greatly encourages parents to make agreements during the mediation
process by presuming that a continuing, meaningful relationship with both partAts
is in the children®s best interests, and by making it clear to both parents tkAt
the court will look more favorably on a cooperative parent than on a parent
who stonewalls and refuses to be fair and cooperative. With this simple backbmo,
parents will have to consider what ia actually the best way to share caring
for their children after divorce, and be discouraged from using them as pawns
in a state encouraged war to destroy the other by tearing away the most Important
bond of human exslstance- that of parent and child,

Unrko Lewis- Mom®"s House- Dad"s House
March 22, 1981
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ABSTRACT V' Tho court found the father a loving* fit and proper

parent, nnd an he had been previously involved in hip daughter®s education
in n ponitive way alao decreed that he had a ppecified right to remain
assessed of her progress in school. The father has made every attempt to
be communicative over a 7 wont.h period, tfe is being denlod by an Alaskan school
any access to observe his daughter"s educational progreas, or any attempt to
communicate through conference with his daughter®s teacher. He is in effect being
denied visitation by refusal of mother or school to state vacation dates. His
daughter is being denied her right to keep her legal patronym (emotionally this
trnnsalates to denial of father love).

The father has been advised by his attorney that he would be wanting his
money going to court and that there is "nothing you can do."™ When this father
is faced with having a beloved daughter grow up without any thing he can do
to observe her progress in school, or be the interested and ponitive father thfct
he feels he is, he becomes frustrated, hoatile and angry at. the mother, the
school nnd the court. He Is often depressed and talks of possible solutions of
which there are none.

HB 210 specifically gives the non-custodlal parent the access to medical
and educational records. It is implied that this right should include conferences
with teachers. This aids the achools nnd phisicinn*"who would be better
equipped to understand the child"s needs and strengths by communication with
both parents. This helps the child who ii thus givei etter medical and
educational attention by a more knowledgeable teacher or phlslclan, and It
helps the parent who in not forced to livo in total Isolation from a beloved
child.

HB 210 gives the courts the power to balance parental responslbl] ltiea
specifically based on the real needs of tho child instead of the Simplistic Idma
that only one parent in 100* Tit to hnve 100* responsibility over every facet
of a child" "life. With the passage of HP 210 the court, by considering
information supplied in implementation quentlonaires, by testimony in court
nnd from information supplied by mediators or counselors, could weigh and balance
the strengths of each parent and assign a shared balance of responsibilities
based upon the actual best interests of the child.

See page 2 for cane history,nnd insert for implementation planning.
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HOW ALASKAN SCHOOLS TREAT NON-CUSTODIAL PARENTS* CASS HISTORY 1981

Fsther Is S3 years old, mother la 26. Their daughter la 6 yrs. old
and in the first grade, The father took responsibility for infant care
when they seperated and after their daughter was two the parents shared custody
on an equal time basis by personal agreement. Daughter started sohool
at her father®s house In a village in BE Alaska. Shared custody broke down
when mother had a religious conversion, at which time she also became convinced
that the father®s village life style was unsuitable for children.

In court father asked to share custody on a school year/summer vacation
basis with alternate holidays am®™ five days a month visitation during the school
year for the summer parent. Mother requested sole custody with one month summer
visitation for the father. Their daughter preferred a one year/ one yr r
arrangement and so stated her desire.

The court found that both parents were loving, fit and proper parents, and
largel* on the basis of urban vs. bunh lifostyle decreed custody be with the
aothei *ho resided in Anchorage. The decree allowed visitation for the
father for two months during the summer, alternate Xmaaea, all Easter Vacations
and one weekend a month. The court also decreed that each parent was to keep
the other fully assessed upon their daughter®s education, medical cs e and othar
important facets of her life.

In view of this the father wrote the mother on Sept. lo, Sept. 26, Oct. 12f
Oct. 29, Nov. S, Nov. 17, Dec. 0, and Jan. 4 (eight times) and called thrloe
during that period requesting the name and address of their daughter®"s school and
teacher, the dates of her vacations, her progress and emotional well being. The
letters went unanswered nnd during the threo phone calls the mother stated that
she didn"t know the school"s adress, the dates of vacation, the toacher®s name
and that their daughtor was doing "fine."

On Jan. 17, aa s result of negotiations through attorneys, the mother
sent the schoole phone # with no further coeaent. As the end result of 120
worth of long distance calls the father was finally put in contact with his
daughter®s teacher.on Jan. 18.

The teacher answered each of hla questions with, " That is the responsibility
of the “"gaurdlan® to give that information.” He was told to make a formal request
to the administration in writing for a copy of the report card. He also found
out at this time that his child wan enrolled under her mothers maiden name, not
her legal nsme and altough he objected streniously that this was in effect nakAing
his child a bastard in the eyos of her peers, and serves as an alienation of
aff<xtlon, he was told that it was up to the "gaurdlan" (read."custodial mother).

One month after a formal request for a report card the report card was sent
with no additional comment to queries concerning hie child®"s progress, interests
in school, peer adjuetamt, dates of vacations or a request for a "arent-teac”r
conferance to discuss what the father felt mould be additional inurmatlon as
to Yarrow"s needs and strengths. A formal requeat to use hia daughter®s legal
naae on hersohool records was also ignored.

A note thanking the school for sending the report card waa sent Feb. 20,
at which ties the above queries were renewed and information about hla daughter®s
previous education In S_.E. Alaska was volunteered. This letter vne completely
ignored.

On March 10 the fnther Again called the school but the principal sen not
available. He was finally reached on March 16. he principal refused to give Me
any information, refused to suppl} the dates of his daughter®s vacations,
refused to allow anycommunication with the child"s teacher, or to use her lep]kl
nsma in herrecords. He wan unaware that a report card had been sent and refusdd
to send further report enrdn. He held that it NAS ILLEOAL TO SUPPLY ANT INFORMIION

OF ANY KIND TO A NON CUSTODIAL PARENT. Mother refuses also to answer any query
by phone or letter.

(2)
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> QUOTATIONS F CM PROFESSIONAL ARTICLES SUPPORTING JOINT CUSTODY
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Richard A, Gardner of the Columbia Univ. Colege of Physicians and Surgeons
wrote in the Journel of the American Academy of Psychoanaylasts April 1978:

"Divorce proceedings and child custody cases should no longer follow an
an adversary model, but one of arbltra .ion and mediation. Joint custody provides
a reasonable.approximation to the natural marital situation.

Alice Arbanel who studied Shared Pa entlng after seperatlon and divorce and
published her findings in the Americai Journel of Orthopsychiatry 1979:

"Our other mafor finding about how important it is for a child to keep a
relationship with both original parents points to the need for a concept of greater shared
parental responsibility after divorce. In this condition each parent continues to
be responsible for, and genuinely <*oncerned about the well being of his or her
children and allots the other parent the option as well. *

Mel Roman of the Albert Einstein Colege of Medicine has studied 60 rami lies
who are presently oractlsing joint custody and concludes in " The Case for
Jolmt Custody * e«
0 ¥ ¥

While none of the families has found Joint Custody to be trouble free and most
are Involved in contlnuosly questioning its effects , there is no doubt that
Joint custody is working for them all. 1In most incidences the children are thriving,
not mere"y adjusting and the parents themselves are working out new and they believe,
productive *ifestylea.™*

Judith Brown Creif , Div. of Child-Adolescent Psychiatry, Albert Einstein College
of Medicine studied AO middle class divorced fathers. She concludes in the
American J jrnel of Orthopsychiatry 1979-

"Another belief about Joint custody is that children end up being pawns
in parental battles, and that this produces a situation of divided loyalties.
Quite the contrary, children often seem wused" in sole custody arrangements because
of the Inherently unequal distribution of pcver between psrents. In Joint custody
arrangements, however, parental power and decision making are equally divided,
so there is less need to use children to barter for more."

* We tend to approach famlties of divorce as though they truly consist
of only "one parent"™ - as though the non custodial parent has ceased to exslst.
Yet research is abundantly clear that, with few exceptions, the trauma of divorce
can be minimised by the child®s conllnuos open and easy access to both parents.
We therefore have a responsibility to do what we can to support the Involvement of the
non custodial parent, both for the sake of that parent and for the benefits that
accrue to the child Rather than support the imposition of legal visitation
restrictions, we should do everything in our poer to maximise contact between the
child and both parents. One clear way of doing that is through Joint custody
arrangements. "

nrh) TKRRT martin
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An article in the April 2, 1979 edition of BUSINESS WEEK States-

" The professionals agree and point to these trends in therapy--
Joint custody is in line with the trend in courts to award custody to tie
best prepared parent. It involves continued co parenting and extremely telaxed
visitation rules and demands a strong committment in time and e. rgy
by both parents. The known results, thus far, are sucessful. "

Dr. Lee Salk who we all knowstates *
U a

"Parents do not divorce their children, they divorce each other.

*

Judith Wallerstein and Joan Kelly who studied 60 families in the “Children of
Divorce Project" and published their findings in Psychology Today January 1980
states ;

" Many people object that parents who cannot.agree during marriage
certainly cannot be expected to reach agreement on child related matters after divorce.
Indeed , some infuriated or disturbed parents will never chart a rational course
with regard to their children. Yet it seems clear that our society must encourage
fathers and mothers to aceept thr importance of continuity in ,arent- child
relationships after divorce."

#
In a litigation known as People ex. rel Watt v. Watt, 77 Misc. 2d 178 (1976);
Annot. 70 ALR 3rd 269 which was quoted in a recent Alaskan "-ustody litigation,
a(4PA—80—506) it is stated:

"Hence, joint custody, unde oroper circumstances, may be the closest
remedy to the shattered ideal and cifers viable options in normally dichotirelzed
custody dispositions. Morever, parents relegated to seeelng their children only
intermltefently experience feelingj of deep loss and oftei react by limiting
involvement with their children. Decidedly, convertlonal jingle parent custrly
arrangements not only debilitate sustained involveronnt with both parents but tend
to create de facto ex-parents and emotionally deprived chl Wren. " * “uote from
the Gaurdlan ad litem report!

*

Beatrice Thompson Ph. D. studied 105 3rd-5th grade children in western South
Carolina, divided into two equal groups- father absent and father present

to see if there was any dlfferance In arlthmatic achievement. A sunmary in
Dissertations Abstract International June 1979 sums up:

" Flora the results of the survey It it concluded that father absense
negttlvely af"ected the arithmetic achlev-sent of elementry school children.”



Judith Wallersteln and Joan Kell "y, mentioned before, also studied “The
effects of Parental Divorce: Experiences of the Child in Early Latency ””which
was published in the American Journel of Orthops chiatry January 1976. They
find that*

"It was little comfort to these children that they saw their father on
occassional visits. The typical visiting pattern of two weekends a month, established
by custom and the court, was clearly not sufficient to fulfill the expectations of
the seven and eight year-old boys. Such a pattern was experienced by most as depriving and
as inadequete to nourish and make, gratifying the relationships."

Dr. Diane Trombetta and Betsy Lebbos LI. D. in an artcle for the Los AngelesDailyJournel
Report state:

' Exclusive custody either intensifies the conflict and ill will so comraan
between divorced or divorcing parents, or leads to one parent effectively "dropping
=yt

' Dropping out may help “eleav* the court calendar but it also clearsone
parent out of a child s life. Rather than forcing or encouraging one parent to giveuo
responsibility and care of the child, current research indicates that if our
primary concern truly is the best interests of cnildren. -we should be doing quite

the opposite. <~

The above represent conclusions fron only a ver- lew studies and
articles supporting Joint custody which have appeared in the past five years.
A bibliography of 130 recent professional articles and books supporting Joint
custody will be made available upon your request..As Mom"s House-Dad s House

*is **Me to dig out more referances they will be made available to yon.

THE EVIDANCE IS CLEAR ! WE MUST REMOVE CHILD CUSTODY FROM A WIN/LOSE
Al,,/ NOTHING PRESUMPTION TO A PRESUMPTION OF CONSENSUS, EQUALITY AND THE PROTECTION
OF PARENT-CHILD BONDS.

e A
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Parents select their preferences

oan. av,

cofA¥ ent For it FEM™ submission

to parents:

1. Before court appearance so that
decrees reflect preferences of

parents,

2. Following decree that joint

custody will prevail and parent-

must thereupon submit a joint
custody plan.

Joint physical custody time allocation

"Initiating Joint Custody Planning””questionnaire for related

Nine variations available "
0

child, as long as net residence effect allocates an
approximately equivalent period of time co each parent.
(Appeals to older children as a solution.)

3*j days - 3*j days
(a) Split weekend

issues)

(or,b) Complete weekend, but alternating between parents,

(c) Special vacation period accorded each parent, in
addition.
(Apoeals to "fairness””appreciated by early grade school
children.)

1 week - 1 week
(a) Special vacation period accorded each parent, 1in

addition.
(Applicable to infants and junior & senior high years.)

2 weeks - 2weeks
(a) With ®overnights®™ at the alternate parents.
(b) Special vacation period accorded each parent, 1in
addition.
(Applicable to infants and junior t senior high years.)

1 month - Imonth

(a) With at least one exchange weekend plus "overnights.”

(Applicable to junior tsen or high years.)

20r 3 months - 20r 3 months
(a) With exchange weekends plus “overnights.®

(Applicable to situations of moderate geographic distance.)



Note:

(a) School year “"parent® offers every other weekend,
plus exchange & alternating holidays, & “overnights-
during school year.
(b) Summer vacation “parent® offers exchange of one
weekend a month during summer.
(Fewer weekend exchanges accorded during summer because
parent having child during school year including alternating
weekends accumulates more days/time with child.)
"Applicable to college age, senior high school and
geographically distant parents.)

8. Child remains in original home.

(a) Parents move 1in and out alternatively on schedule
arranged by parents.

9. Workday week - Weekends

(a) Modified to accommodate substantial vacation periods.
(If one parent is employed during the week and the other 1is
not, a practical division of available time may encourage
the 19 option although 19 tends to be the farthest removed
from the spirit of joint custody and *rely approximates
the former custody/visitation arrange ents decreed prior
to the joint custody statute.)

Residence within the same school district is not necessary to
make joint custody operable. Availability of transportation is
a consideration.

Furthermore, as an example, a California family having joint custody,
wherein the parents live 180 miles apart, are 1implementing a joint
custody arrangement whereby the child 1in upper grade school years
alternates two weeks with one parent 1in one school and two weeks

with the other par nt in another school. The child has improved and
accommodated academically and the statewide school curriculum 1is
compatible. Originally one parent opposed joint custody, there was
protracted conflict before joint custody was achieved, and the case
has demonstrated that there need not necessarily be wholehearted

and enthusiatic agreement to joint custody to mako joint custody work.

Regardless of whether a child is from a conventional or a separated
family, school children already exposed to alternating teachers,
alternating classrooms, yearly transfer to new grades, movement back
and forth between home and school, and encounters with different
friends in different classrooms. Therefore, the addition of a second
home or school 1is not unlike that already experienced by children
from nuclear families with access to grandparents, etc.



10.

11.

12.

18.

14,

. Allow* children to maintain a neanlneful relationship wlin both parents

after divorce. Allows children to maintain important primary lore bonds
with both parents.

. Lessens loyalty conflict (the comnanly held view that loyalty conflict

w uld Increase with shared custody has been shown by research to be
untrue. Loyalty conflict most often springs from absenting oneparent).

Increases feelings of security , of being Important and loved.

Feelings of scurlty In knowing he/she has two homes, two responsible parents.

. Olves child m aore varied life experience aa ha/she is able to experience

both parents In full Docunented studies show that the cosaanly held view
that switching homes confuses a child is untrue. Studies show it la
precleved by children as no aore confusing than switching classrooms.
Children preeleve the switching as a positive factor and coaaanly feel
sorry for single parent friends),

Increases feeling, of |Independence, the obverse of the syablotlo relationship
which often occurs in single parent families.

. Better assures child of adequate ««x role ldentification.

Lessens Increased conflict due to recidivism in court appearance*
Increases llkllhood that financial support will continue. Economic security.

Cognitive performance in school has been shown to be better in shared
custody families than In absent parent families.

diffuses child stealing.

Oremtly lessens children 3 painful feelings of xrief and mourning Irt-p - e
analgous In children to the death of one parent; which is alaost a standard
reaction to “day"s custody proceedure. Assures a child that a loved permit
won"t be forced to go sway.

Increases respect of children for Judicial system which no longer looses
a decree precleved by child as unfair,

Teaches children that sharing, and cooperation are aore suitable faction*
and actions than hostility and unoooperatlvensas.

Olves children the closest possible living experience to the nuclear fsally
in spite of the parents dlvoroe.

FKaarr custoot practises crroi cams mi parent to be PFccinro as having
DIED"™ IN THE CUCTICMS Of A CHILD. IT IS THE RESPCRSIBILXTY OP TIC STATE TO
CHEAT! LAIS WHICH DO THEIR BEST TO ASSURE CHILDREN THAT THE! VXLL HAVE TO
"LIVINB"™ PARENTS % OXVOICr. Li«8 SHOOLD DtCOURAOt BOTH PARENTS TO TATE
RrspaisiBanr for th? icvt, «** " in support or their children
AFTER DIVORCE ST ESTABLISHING HARED CWTtX 1 WL DB ROM.

Narko Lewie- Mob"s House A Dad"s House



The following publications ware used in order to compile this list. You are encouraged
to read these studies in full:
BOOKS

Calper, Miriam Co-Parenting: A Sourcebook for the Separated or Divorced Family.
Philadelphia: Running Press, 1978

Roman, Mel, and William Haddad. The Disposable Parent. New fork: Hold, Reinhardt and
Winston, 1979.

Ricci, Isollna. Mom"s House. Dad"s House. 1980

Woolley, Persia. Th* Custody Handbook. New York: Summit Books, 1979

ARTICLES

Abarbanel, Alice Ruth. Joint custody Families: A Case Study Approach Ph.D. Dissertation,
Tha California School of Professional Psychology, 1977

Abarbanel, Alice Ruth. Joint Custody. What Are Wc Afraid O0f? ( Papar presented at
annual meeting of American Orthopsychiatric Association, 19781

Grief, Judith. Fathers. Children and Joint Custody. Acer. J. Orthopsychlat. 49(2),
April, 1979

Hetherlngton, E. Mavis, Marti.- Cox and Roger Cox. IHE Aftermath of Divorce, in
Stevens, J.H. Jr. and Marilyn Matthews feds.), Mother-child and Father-child
Relations. Washington, DC 1977.

Shinr., M. lalhn: Ahattmt lad Ollldrttl 1 tainUIVt Ptylop”"»™ta Psychology Bull., B5-
2950*4, 1978.

Wsllersteln, J. and J. KsUey: Children and Parents Eighteen Months after HrmntBI
Noperation: Factors Related to PIfferntlal Outcome. NIMH Divorce Conference, 1978.

Wsllersteln, J. Children Who Cope In Spite of Divorce. 1 Family Advocate 2. Summer 1978.

Wsllersteln,Judith and Joan Kelley. The Effects of Parental Divorce: Experiences
of the Child in Earlv Latency. Am. J. Orthopsychlat. 4*: 20-32, January 1976

Wsllersteln, Judith and Joan KelAev. Iha Effects of Parental Divorce ExoorUncos of the
Preschool Child. Journ. Aoer. Acad. Child. Psychiat. 14: 600 , 1975

Wallerstein, Judith and Joan KelAsy. California®s Children of Divorce- fiveYears
After the Break-up. Psychology Today January, 1980 67-76

Trombetta, Diane and Betsy Lebbot, Co-ParentingThe MIt Custody Solution. June 22, 1979
11-23 The Los Angeles Daily Journal Report



Family Law R eformand Justice Council of Alaska,Lnec

P.0. BOX 4-1646
ANCHORAGE, ALASKA 99S09

ODY JOHNSON. PRESIDENT FAIRBANKS - BOX 73256
X)7) 3337693 KETCHIKAN-BOX 7176
AIASXANS FOR CHILDRENS RIGHTS" SITKA- BOX

March 21, 1981

representative Don Clocksin
Oiairman HESS Ooanlttaa
Pouch U

Juneau, Alaska

Otar Mr. Chairman and Members of tho Committee:

X aa writing this letter to recommend a DO PASS recommendationfrom this
co.-aittee concerning H3 210 a joint custody b ill hefore you.

X had planned on .estiflng in person before you but we only learned of

the hearings lass Friday, with more time X would share tha technical
research X have from professionals involved in this **ea that includes
nuaberous reports and studies, all in favor of the coot -ts reflectid

ia the b ill you are -onsiderin*. AsBiasing you w ill have a e.wile of
technical data from Representative Rogers, Xw ill offer this more per-
sonal input based upon ay own experience aa tn aAdvocate of divorce re-
form organizations anM from the perspective of scaaeone who have been there.

X litigated my own children's custody for almost aia years ia the ex-
isting advesary atmosphere of the Alaska Superior Court. That battla
has taken me to the Alaska Supreme Court 3 Times and to the ttilted
States Supreme Court once. In the process of all this ey ex-wlfe and
X each spent in excess of BO.ooo dollars* Whatwas the end result?

In the interim my family was destroyed aa every sacred detail of tho

eight and one half years my wife and X spent together was slowly and
cruoly presented to the court ia the form of pleadings, reports and
testimony. Before the dispute began, the one thing we agreed on was

that we were bhoth very good parents and loved our children. By thetime
we were done, one reeding the pleadingswould have thought the court was
dealing with a couple psyoopathie, child abusing parents that should

have been locked away from society and their children years before. Of
course that ia all part of tho gane necessary when playing child custody
dispute in the advesary system, imga.dlese of the fact Alaska la a n Jre*
fault state, the decision in the courtroom w ill get down to who dsea tho
R Nasod upsn his  own morality. Al a omeys

MCMttft/ ASSOCIATION OS SAMIV CONCXIATION COURTS



The attorneys involved were nice people with children of their omn and
were simply doing their job.

But the sad part is the parents involved take the allegations and plead-
ings seriously and very personally. By the time it is all over they

w ill be alienated from each other to the point it will be inpossibley
to discuss any issue about their cliillren constructively or objective-
ly for years.

At tha end of the initial round of legal games, the hearing that

occupied about three weeks in total, the findings of fact of hoth the
Superior Court and the Supreme Oourt ware as they should be and are in
most casesj we ware both very fit parents and in fact, exceptional parents,
and either of us would be a good choice to raise the children. The
children were shuffled back and forth to ay custody and then hers

serveral times by court order, through our legal manuvers. Each time one
of us won or lost custody the other was forced to lauch a new legal
campaign with new strategy.

Everything we did or said had to be evaluated in terms of how it
would affect our case. Every achievement or failure of our children was
a weapon to use in the next hearing, one way or another.

How did ill this affect our children? As the years went by they learned
more about tha supreme courts of thiscountry than most adilts ever

know. They played Supreme Court like most children play dolls and trucks.
They became intensley aware of the loyalty battle that was going on and
the legal need both of their parents had for them to tell all the
strangers who had become involved in their childhood that they wanted to
live with Mom or Dad. Although the preference of the chile is not
determatlve in itself, all -ttomeys knew it is a big, Mg, plus that

ha and his client need.

So as tha battla went on both my ex wife and Z tormented our children and
robbed them of most of their childhood. They are now 11 and 13.  Me
did this out of love and a sincere belief held by both of us that tha
children would be better off with us.

A fter each legal victory or loss, the attorneys, s« ~tal workers and the
judge went home to their routine life and for most of them to their

fam ilies. They hid dinner just as the night before and they all had

a good nights sleep to begin another normal day. What about us? Z still
have few days go by that | do not reflect on one of the many hearings there
were or the emotions that were Involved. Six years later, here Z am
tailing you about it rather than having forgotten it. My children are
still affected by it aa wy ex wife and Z continue to pay for it financially.

Mow would it have been different if kB 210 was lew then and during the
following years?

1. We would have heen encouraged to communicate and solve
our own differences istead of being instructed by our attorneys and
the court not to discuss our case with earh other.

2. We would have been told It was our ccsponsibllity to
makt- sure our children hed frequent access to the other parent instead



of being told how legally advantageous it would be to have enough.time

go by between hearings without the children seeing the other parent.

(Hy cwn attorney definitely did not encourage me to withhold visitation
but the other side did and it is common legal practice to do this as shown
by the enclosed letter from Judge Robbin Taylor).

t
The games with withholding visitation would not have
been tolerated by the court and i“they were we would have had re-
course for immediate orders from the Supreme Court using the legislative
intent of HB 210.

C. Playing games with visitation would have been a legally
destructive thing to do and we both would have been informed of this.

5. We would have been advised to seek mediation as an
alternative to the court and would have been encouraged to make every
effort possible to resolve our own differences.

6. Neither of us would have had to go through the
indignity of being refused into a parent teachers conference hecause we
never had the written permission of the parent with custody.

7. Neither of us would have had to suffer the indignity
of having to sayt X lost custody of ray children. (When ay ex wife
lost custody at the initial hearing, her remark to me vasj "you have made
me tne laughing talk of town.”)

8. The dispute would not have dragged on for years* after
the initial decision was made.

Xt is now six years since tha first pleadings were filed and although
ray ex wife and | are by no means friends, we are working together to
raise our children and the children know we w ill have a united front
when considering decisions affecting their lives. They know they cm
no longer aanipul te us, as we taught them to do throughout the
litigation by our example and they are feeling much more secure and
know they are loved by us both.

Ke entered into an agreeieenc, through mediation, that neither of us is
totally satisfied with but that is dignified and we can both live with.

The brief description of the experience above could have been written thouc
any of the hundreds of divo.r-d families X have dealt with in the pas. few
years in ray organizational efforts, (see Judge Taylor's letter). Utder
the terras of KB 210 all of us would have felt better and because we felt
bettor, we woulu have helped our children feel better and the State courts
would have saved many millions of dollars in court related expenses.

What la more important is all the children involved would have heen
(sjpared the enormous heartache they all endured because of their parent's
ivorce.

KB 210 will not guarantee children of divorce equal time with their parents,
nor do X believe legislation diould attempt to, but it will go \ long

way In guaranteeing shared tine and shared parenting/**Those children,

there will bo over 5000 of them in Alaska this yeayw ill have access to
both parents. It will also provide the first link in the chain necessary



to breaX a trend that has devastated millions of families in taenca

t .« £8* ™ y““« Dpb"™ au”” of eurrent *tcltud” and procedures J5ed
to resolve custody disputes.

SHAPED PARENTING IS THE ONLY LOGICAL AND MORALLY ACCEPTABLE ALTERNATIVE
TO A HAPPY, INTACT HOME FOR CHILDREN OF DIVORCE.

Respectively Submitted,

Rudy Johnson,) President
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%
Representative Don Clocksln

Re: Judge Justin Ripleys* letter of April 7, 1981
Re: H. B. 210 - Joint Custody

Dear Mr. Clockslin,

* 1 want to begin this letter by stating that Judge Robbln Taylor wrote his let—
ter of May 3, 1979, at my request and certainly not for the purpose ef being
exploited by myself in Alaska. The Issues Involved at the time he wrote the
letter are well qualified 1n his letter. He did not Intend It to be distri—
buted to the Alaska Bar, and he never, ever gave me his permission to do so.
I have been very careful not to misuse It or to embarrass him by unauthorized
use of his very candid letter. When 1 served on the Governors Task force of
the Revised Childs Law Task force 1n 1977, the director, Ms. Betsy McQuire,
wondered why she could not get an Alaskan Judge to any of the meetings al—
though they had all been Invited. When Judge Shultz showed up, she was el—
ated. Do any of you wonder why It 1s difficult to get a ludap m shpil nut
and testify before your committees now?

When 1 sent Jiirine-Taw.Inrsy lattfli Hn..r tfpe. 1 did so with the thought
that It was not going to be circulated to the leoal coimiunltv or yven aval 1-
able to the public. | am sure that when he wrote It, he did so with the

same understanding. IlIs letter 1s a valuable, candid and ACCURATE review of
the American divorce courts. | believe he would be the first to tell you.

as | do, that not all courts are as he described 1in his letter. The letter
was not Intended to apply to all courts, but he does accurately describe the
majority of courts.

The have complied sir.ee 1977, show that out of 3SQ.QQQ chljd rmt-
odEjllsputes, only Ljil were decided 1in ftvor of the f*th”rx. Up *1<A nn"
feed the only thing CfaT brought the flguros up to those appallng levels, was
because of a few Judges who had records of awarding children to the fathers
(35t and sometimes 40t of the time). There are many, many more Judges who

MfcMUER/ASSOCIATION Of FAMILY CONCJUATION COURTS



have never awarded custody to a father or those others whose records show that
they have done so 3 or 4 S of the time. As | say that, 1t iIs important to re- ~
member, we do not advocate Mens Rights, we are concerned about children of di- /
vorce and the record | spoke of, in my written testimony of April 26, 1981, »
%Rows }hat these childrens™ Interests have not and are not being protected is

e rule. ”

Judge Ripley"s statements, on page 2, paragraph 2, talk about how the doctrine
of a custodial parpntv willingness and ability to foster an open ar.d loving
relationship between the child and the noncustodial parent are interesting. |
wonder 1f he knows that the statute originated in my living room, back 1n 1976.
I also wonder 1f he has any ldea what it took to overcome the opposition of
this simple statements inclusion Into the statutes. | know, and 1t costs us
thousands of dollars in printing costs, travel expenses ario time to success—
fully provide the research and information necessary to convince the legis—
lature this was a good ldea. The opposition back then, was as fierce as it

Is today from people who saw their power being threatened. The bill has work—
ed remarkably well as we showed it would with our research from other states.

It began a change 1n attitudes just as House Bill z10 will.

As for Judge Ripleys®™ remarks on page 2, as to how House Bill 1"* will Increase
the future litigation of the parties, | refer you to the study we submitted
from Judge Alexander of Santa Monica, California. Those are facts that mea—
sure the results, not opinions or Innuendos. On page 2, he speaks of the jus—
tification of meaningless nhrasat-llke.”"BeasnnahU Visitation™ Each day 1iIn
the court room amounts to over Sinon in costs to each of the parties involved
wTth the preparation time etc. Most people simply cannot afford to qo back.,
to court to establish their. alreSfly, coun urjMfgu.fMiui HdhEp We“See
the results of these decrees on the long term basis,"where Judge Ripley and
frpm
people again. | hear from them on the average of 20 times a week. <fleni*l nf
visitation riohtsSis so prevalent that one national divorce reform origanizeUun
has actually sou™nt political asylum for themselves and their children in all
countries outside of the I"-ited States that are cosigners to the Universal
Declaration of Human Rights, signed In Geneva in 1954. Their letter is enclosed
and cannot b( given too much weight in analyzing just what a tremendous problem
we are dealing with. Then In the late 70s" a plot was discussed to have a mass
execution nf judges, meeting in Los Angeles, to demonstrate the need for reform.
And how aluut the book, 'Rape of the Male™, by Richard Dole, that advocates mats
and extensive physical violence against judges, social workers and custody In—
vestigators, complete with addresses for Information on now to build your own
bombs etc. Although 1 certainly do not agree with these peoples means to ac—
complish their goals, they have my empathy iIn recognizing there is indeed a pro—
blem that needs to be dealt with the/ live with the orders of the court
that the "Judge Ripleys™" issue:

Are these people crazy? Dr. Carl Abbruzzese, who is the author of the letter
to the embassies, is a world famed medical surgeon who is recognized in Who"s
Who in the West and Who"s Who in Europe. | have personally dealt with attor—
neys, social workers and psychologists who have been so traumatized by their
experiences in amerlcan divorce courts, that they were cry g like children

as they explained their ordeal to me and thpir frustrations with the famous.
unenforceable visitation clause that says Reasonable rights of visitation



Oh, and as for guaniians ( or attorneys) for thP rhildrpn. the Alaska Supreme
Court made 1t very clear 1n Veasey vs. Veasev. what their role should be.

But I personally know of over a dozen cases, where the attorney for the child—
ren did not even go to court and in some of those cases, with the approval of
the judge. Sometimes the guardians rprnmmpndAtinn 1s coupled with a third
party such as the state custody investigator.Many of these people end up In
our files and 1t appears that the custody investigator 1n Anchorage spends &ag.
average of about one hour with each parent to determine the fate of the child—
ren involved. He has a staff of two and they have some three hundred cases a
year to work on. Although I know he is grossly overworked and could not pos—
sibly Investigate each case, adequately, ! am astonished to hear him tell me
that he 1s always sure when he submits his reports.

As Judge Ripley states, a party or their attorney can always annpjl an Illegal
order. Although this 1s theoretically correct, the practicalness of this Is
questionable. An average appeal in Alaska takes a”™out one and a half years,
ihr only real value of an appeal beyond a stay Is making some good law that
will benefit others until we find a way to get the Judges to obey the Supreme
Courts decisions. You see the Alaska Supreme Court Issued stays 8 times to

I In favor of mothers when custody of a child Is invclvea. That Is signifi—
cant because in following up the cases | have learned that in virtually all
cases where a stay had not been Issued and the lewer .nurt was reversed, the
S “eme Court always remanded the case back to the original trial judge,
where he would simply clean up his wording and reaffirm his own decision. In
many of the cases where a stay had been issued, the Supreme Court simply re—
versed and i1t was out of the trial courts hands. Those appeals costs each
party an average of SI0._MQ and for the most part, were meaningless iIn terms
Of relief, except for nakipg law that is apparently unenforceable. Again we
must change attitudes and<t)ouse 8111 21Q/WIl1 do that".

Judge Ripley 1is correct in stating we believe in the best interest uf the
m<  Ar\crnpa h..f what does that mean? It means sonptning
evenr™Qgge. | remember when that particular issue came up on the task
force, Judge Shultz said, "l could go over there to the Court House and
round up a few Judges and get a hell of an argument going over this defi—
nition. " He then went on to explain how the deciding factor with fit par—
ents must be their atl *udes toward each other, because those attitudes
will greatly effect the children.
Any judge o n msMfv thmir »' m
flhrxoln 1977, a judge from Alaska, decided the best interest of the
Children Involved would be served by their being iIn the custody of their
father, who had already been found unfit by another Judge because he had
been sexually abusing his sons and daughters regularly. (See Horton vs.
Horton S19 p 21131, Ak.,1974). Then take a look at NicMes vs. Nichles,
S16 R 2732, AK. where the judge awarded custody of a child to a mother who
had physically abused her child, to the point, the child needed hospital
care (the child nad been iIn the care of the father for some time). Both

T these cases were overturned by the Alaska Supreme Court and stays had
b»en issued in both. The children never actually were returned to the
abusing parent in either case. 0o you know where that Judge is today?

He 1s the family Court Judge here in Anchc age and ne daily decides what
"In the best interestof th child- means. Judge Ripleys®™ record is not
impressive either, but 1will wait until the total results are in on the
study we are presently doing of the Anchorage Court System, before 1 ela—
borate on that:



As for Judge Ripleys® remarks about me (page 4 - 2nd paragraph of his letter),
I agree whole heartily that the record speaks for itself in my case. In the
one and a half year Interim, between the orijinal decision of the trial court
to take my children away from me because of tjie Tender Years™ dnctHnp,
(See/0Oohnson vs. Johnson 5G4 P 271 Ak.. 1977R after the first judge had giv-
en rffiPcustody, he was reversed or remanded by the Supreme Court of Alaska 5
times! This cost over one hundred thousand dollars between my ex-wife and
myself. The end results were the same after going through the system and
having the trial judge simply clean up his wording and reaffirm his own de- c
cislon. He went a step further he took all my visitation rights away A
from me except for ore day a month, which my ex-wife refused me. Obviously
Judge Ripley has not read the record he refers to. | invite him to do .

In closing, | think It is important to boil down the issues surrounding House
Bi*10. They boil down to two points:

V If we adree Judge Ripley and people like him, that a decree
of divorce Is an Instrument, giving one parent exclusive right to
raise the children of a divorced home and that it is a healthy
procedure to exclude one parent, t.ien House Bill 210 is not a good
ldea.

2 If we agree with Judge Shultz and people like him that 1t is the
responsibility of both parents tominimize the grief of divorce
for children and to encourage a frequent and loving relationship
with both parents after divorce, then we need House Bill 210
immediately!

The available research unequivocally supports the second proposition and
House Bill 210.

The opposition Is based totally upon personal opinions, unsupported ™y lat Is
0~ even logic In many cases. The attitudes expressed in the opposition are

exactly those attitudes that have created the horrendous problems surround—
ingparents and children after divorce.

onder  if Judge Ripley opposes House Bill 210 or the fact that Rudy Johnson
IS associated with 1t.

This letter Is not Intended for anyone other than those 1t is addressed to.

Sincerely -
enc/1
ccs/  Judge RiBIgy Rep. Duncan
Judge Robbin Taylor Rep. Belrne
Rep. Terry Gardner Rep. Martin
Rep. Brian Rogers Equal flights For Fathers-Alaskans For
Rep. Cato Childrens Rights

/11

ma
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June 24, 1981

Honorable J. Justin Ripley
Superior Court Judge

303 K Street

Anchorage, Alaska 99501

Dear Justins

Your letter of April /th left me hurt and dismayed. | have now written three
letters in response, all <f which I tore up because I didn"t want you to feel as |
did. Basically, 1711 attempt to explain to you why I wrote the letter for Rudy
Johrson and leave it up to you and others to weigh the validity of my previous and
current carments.

I practiced law representing individual clients for over eight years. A sig—
nificant portion of my practice involved domestic relations -work. The real world
of divorce work is quite different from the actual trial of a contested property
or custody matter. The only people who can appreciate the significance of tha*
statement are those members of the bar who have done a significant amount of domes—
tic relations work in the private sector. | don"t say this to be pcrpous; 1 say
it frcrm experience. Until you"ve had them crying in your office because they can't
see their Kkids it"s difficult to understand the torment this system of ours causes
the people to whan we grant "reasonable rights of visitation."

Mary times! have heard the following or scmething similar: "l1"ve made all ny
payments. | sent presents on birthdays and holidays. The kids don"t get the
presents. | wrote to hera month in advance that 1°d fly down to see the kids.
Vhen r got to the house her mother told me they had left the day before for a two
week vacation."

Reasonable rights of visitation leaves the party who has physical custody with
the option of acting totally unreasonable. The option left to the party without
custody 1is to go back into court. Most attomies will charge well over $100.00 per
hour and will normally want a retainer to take on such a case. There will likely
be ctj|ts of travel to Alaskawand a portion, if not all, of the other party"s legal
fees. It will take several months to resolve the mattor as the civil docket is
plugged. There also must be proof of the unreasonableness of the party with custody.



Honorable J. Justin Ripley
June 24, 1931
Page Two

Mien it Is all over the noncustodial parent has a caper that savs thp nprt ton*™>
this happens he can go througtTthe whole time consuming, expensive process again.

These are not isolated incidents where a kooky father wastes everyone®s tiire
to harass his ex-wife by dragging her through court. Far too often they are vie*2
that way. In fact, this<frroblem of "reasonable so prevalent and so
poorly addressed by our adversary syston that men have organized in almost every
state to seek changes in the lav; so tliat they won"t have to go through our expensive
and time consuming process just to see their kids once in a while.

Love of one"s children has nothing to do with sex. It is a matter of person—
ality and individuality. There are parents of both sexes, and I"ll suqggest the
percentages are equal, that don"t really care about their children. Tortunately
there are a greater nu.ber of mothers and fathers for whan their children are the
most important people in the world.

Our society, which our system of justice reflects, Lexit/od that mothers wrf»
the sole possessors of parental love and t h i s thyteupported such entianated con-
cepaa rhettenaer years doctrine /> Most people today still find it difficult to
believe that a father is capable or the loving, caring dedication necessary to
raise young children as a single parent.

Mien each party is represented by counsel and the children have their own
attorney, the courts of this state are probably some of the most liberal and for—
ward thinking in the nation. It is the unusual case where visitation would be left
to the vague terminology of reasonable rights. However, econaruc necessity forces
the majority of people to utilize Mia nncnnt-Mt-rd njithod of a petition tor dissolu—
tion. This often involves the appearance in court of only mt> party, ™ rn-h"r
having waived hig or her right to appear. There IS no m »e*> running custody
ul visitant. Tfn aware that the court gives "close scrutiny” to custody and
visitation agreements as you indicate. But who and wh*r U scmt-ini-Pri? The one
person who shows up in court? And what do they say? | also inquire tn depth of
these people when sitting as a master for Judge Schulz in Wrangell and Petersburg.
The answers | receive are: "We"ll work it out", "I guess he"ll have to pay costs
of transportation”, '"Yes,my husband agrees | should have custody", etc.

frftat happens when we have nothing else to an m h.~ th» ~ id assertions of
that/one person m n= ve send them away to get counsel to make a euULUdy------
fight out of it? Do we set specific dates of visitation? Mo, we allow it to go
through and hope they can work it out.

Fran your letter (page 3, last paragraph) | assure that if only one person
shows up for a dissolution hearing you von"t proceed. Otherwise how can yok oe
assured that there was no '"coercion or other factor" involved and hew else do you
determine that it is a true agreement that is in the be3 “ interest of the children?

The courts of this district allcw dissolutions involving children to proceed
upon the written waiver of one party. Rather than have me recite the nunbers of
cases iIn this district which result in the visitation being ~
ot visitation”, maybe you could have your masters in Anchorage tell you the numbe
oi decrees issued monthly where that"s all that appears. R R *



Honorable J. Justin Ripley
June 24, 1981
Pcge Three

If you are requiring specific dates each year and mirumm visitation and actual
access to the noncustodial parent, then you and 1 have no disagreement. If, however,
eou are proceeding with only one parent in your courtroom, and most of those uncar-
ecested cases actually result in the reasonalbe right to try to see the kids, then
you have overstated your case about "close scrutiny” and "best interest of the child",

The phrase/~reasonable rights of visiwtion”is of course an enforceable right
panteedl to the rfcncustoriml party. Bm~thBwis also a cost to such enforcement.
If you truly believe it is as easy th enforcers vour letter a nf

te attonues presently litigat ng L's in Anchorage and ask what the final
cost was to the noncustodial pa

Knowing the humanitarian nature of your personality, I"m surprised that you
would controvert the need for greater protection of children®s rights to parental
access. I"m also shocked that you vould take phrases totally out of context from
my letter and accuse me of approving of Mr. Johnson®"s illegal act or of disapproval
of my fine colleagues who sat and ruled on his case. Though I don"t even h»ve a
copy of my letter, 1 know that 1 strongly indicated my disapproval of his e T"jet
and felt only sympathy and respect for the fine judges who sat on that difficult
case. I"m sure | only mentioned his case to emphasize the illegal and rash actions
that frustrated noncustodial parents often take. |If his case was an isolated in—
cident it would be different. You know it is not. You also know that child steal—
ing became such a national tragedy that legislation was enacted during the last
five years in almost every state. Thus people like Mr. Johnson can now be caught
and punished by the long arm of the law. But we still haven"t adequately addressed
the problem that makes such people do these things and that ii the issue*.

Seme people believe that/HB 210 will help solve that ore .lem. I"m not sure
that it tyjes far enough, Htwver, it at least raises the issue and requires the
ciose-scrutiny that both of us apparentl¥ reel *13 required.— 1T"ia the children 1
am concerned about, Justin, and the knowledge that our system is not adequately
protecting their rights to parental access in all c

111 believe that we don"t need further legislation and I"11 loin you in saying
that the system 1ia working aa it should and we fehwJ
sou a Tuaralan aa i1itm* appointed for tha kids HQIILWL Ivorcs in this stats™
when 1_aea a dissolution form which rAimira-gaTTi Sil£D”igggr~""11vB jTTsTtation
be provided to NQNCU tg [1J] BﬂrmtJIto f Hien 1 see the state actively enforcing the ~
rights ot noncustodial parent- with atlaaat the same dear** of enthusiacn with Hueh
child support and URESA*s arr presently enforced. Until tlxn let"s work together to
improve justice for children in Alaska and the next time you wont to take a poke at
your old friend, send me a copy. 1°d appreciate the opportunity to respond.

Z think you and | agree that the rights of children in a di /orce case should be
protected.. Where we part corpany is that I believe thr court -ui a duty””o protect
those rights in all cases and apparently you feel we should only be involved In oon-
tasted cases. You see. | believe that the court, in all divorce act!
are child; uivaivua. should hems gfudy presented by an objec—
tive disinterested third nartv before w attqrrt to .render” i _ ~ e—J-tuST.r.T.TF.Tr-J"T
egOatbrlv and visitan m that is th thr hrrr eintn-rrrr nf -



Honorable J. Justin Ripley
June 24, 1981 e
Page Four

I see fVat as an affirmative obligation implied by the statutes and case law of
this state. The costs of such proceedings should be borne by the state and the
parties where they have the ability to pay-

I received (from an unexpected source) a copy of your letter dated April 7th
on June 11th. Since your letter was widely circulated, 1 have attenpted to copy
each of the people who it appears received your letter.

Justin, my door is always open and the coffee pot is always on. Furthermore,
it has been too long since you"ve been in Wrangell. Ed and Delores Bradley serri
their regards and hope that you"ll take us up on our invitation for Kaye and 1
vould sure enjoy seeing you for a while this sunmtr. The silvers should be here
in early August and the river boat is running. We @ all love to see you.

cc: Honorable Thomas B. Stewart
Honorable Thcmas E. Schulz
honor~ole Ralph E. Moody
Honorable Victor D. Carlson
Representative Don Clocksin
Renresentative Terry Gardiner
Representative Brian Rogers
Representative Bette Cato
Representative Jim Duncan
Representative Mike Beimo
Representative Terry Martin
Arthur H. Snowden, ZZ
William Grant Callow, 77
William Hitchcock
Rudy Johnson
James Bradley
Peter Page



ASuperigr Court
Siat* of Maskji
TBIRO JUDICIAL DISTRICT

Mr. William Grant Callow, XI, Esq.

General Counsel to Administrative Director
Alaska Court Systenm

303 "K" Street

Anchorage, Alaska 99501

Re: Judge Robin L. Taylor®s letter of May 3, 1979
re: presumptive folnt nnstQdy

Dear Mr. Callow:

There are two things that <?an be aid with absolute
certainty about my great and good friend Judge Robin L. Taylor.
_First, he invests the philosophical pub"ttnon3 that he espouses
with his own immense personal sincerity. Second,>he tends to
express himself upon these issues with more eloquence than
objectivity. Although his letter to Mrs. Miller and Mrs.
Fisher of May 3, 1979 may represent a position which he would
be willing to reevaluate in the light of his now two additional
years of judicial service, 1insofar as it may be taken as repre—
senting current doctrine, X feel constrained to reply. This
because | disagree with virtually all his assertions except
that contained in the last sentence of paragraph number one.

Dealing first with our single source of agreement,

X agree wholeheartedly with Judge Taylor that disputes over

child custody have the potential for producing heart ranching

and tragic consequences. Where X begin my disagreement with

Judge Taylor”ls that it appears to be his thesis in his letter
““that™presumptions as to JSTnt custody, and indeed joint custody

decrees themselves. woujd rgfluce or discourage these dlaputelT

I respectfully suggest in the strongest terms that the experience

of the Bench generally and a careful analysis of the motivations



Mr. William Grant Callow, 11
April 7, 1981
Page -2-

of£ the parties to divorce actions clearly indicate otherwise.
As | repeatedly stated in my memorandum to Judge Moody of
March 19, 1981, the principl”evil of the joint custody pre—
sumption proposed inTTous”"HFFi"lU 1 fftat it will encourace
and to a certain degree even require continui. ¢« legal "dis-—
putes” over matters related to child custody, long after the
aivorce and custodial placement 1is tinaiiSSd and the parties
and children, in the interest of their emotional health, must
be committed to going forward with the rebuilding of thj/Cr
lives. /0ur existing statutes and decisional law provide this
essential stability>through a decree granting custody which
would only be changed in the best interest 0f the Child, and-
upon_a showing of chanced circumstances.

One of thq/factors>the trial court must assess in
the entry of sucn a decree is the custodial parent®s willing-
ness and ability to foster an ooen and loving relationship

between the child and the noncustodial parent. The oncept
that the child needs and requires continuing contar .ith the
noncustQ” * <« EK ml «* p jsent con-

siderations of custody as it can possibly be. No joint custody
presumption is required to make that concept more central to
the judge®s custody decision, and attempting to do so by in—
serting joint custody provisions which are likely to lead to
further litigation is absolutely contrary ta the conditions

of stability which are at the heart of tho/”boat interest of

the child"” analysis» "™ ...

Strong 1issue must be taken with Judge Taylor®s
assertion in paragraph two that the Courts "blandly skip
over" custody 1issues by the use of the phrase "r”AAO&Ahls
rights of visitation". It might first be observed that

reasonable visitation™is not an unenforceable clausa. \
great body of decisional law exists to guide a reviewing
court in the determination of whether a custodial party has
been reasonable in complying with the visitation order.
Further, such language has been found*to be desirjable since
it encourages the parties to work toward agreement as to the
amount and type of visitation which is desirtable for the
child and is possible for them. Finally, Judge Taylor®s ex—
perience in this field does not appear to extend to the fact
that the Court has the author”y to be ai, pacific in its

visitation order p*** a”™ request df>as the conduct of
the parties requires. | knoi of no situation 1in which 1 have
nor can 1 envision a situation in which any judge

would refuse to spell out rights of visitation with great speci—
ficity where visitation by the noncustodial parent was apparently
consistent with the best Interest of the child and such specifi—
city appeared to be required. It is palpably false to suggest as

Judge Taylor does in paragraph two that visitation 1is an issue



Mr. William Grant Callow. 11
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which 1is blandly skipped over.

Judge Taylor incorrectly suggests 1in paragraph three
that the Courts have "only recently”™ and "very slowly™ begun to
meet their obligation to consider the necessity of appointment
of guardians ad litem for children in contested divorces and in
applying the Eest "interest of the child” standard. I don"t
know what Judge Taylor®s experience has been, but since my
appointment to the Anchorage Bench 1in 1975, guardians ad litem
have been appointed routinely when requested by either party,
further, although it is not required, these guardians are often
lawyers whose investigations and reports are given great weight
by the Court deciding custody 1issues.

I feel compelled to further suggest that in his
domestic relations practice an ar attorney, Judge Taylor found
that the Court was failing tn adequately consider the concept
of "best Interest of the child”” in awarding custody, he need
gniV MVe appealed to fcha Alasxa supreme Court tu Mavn r.trar. nvr j
sight rectified. For the last nearly twenty years, since
Rhodes v Rhodes 375 P2d 902 (Ak. 1962), the Alaska Supreme Court

as been committed to the proposition that the welfare and the
best Interest of the childrennmgfc be given paramount consider—
ation?l suggest there Ib no basis in fact for Judge Taylor®s
suggestion that the Trial Courts of Alaska have given only
grudging effect to the concept of "best interest of the child"”,
even before that concept was made part of Alaska®s statutory

law more than thirteen years ago.

Although time does not permit me to continue with my

sentence-by-sentence analysis, fairness and accuracy require
me to dispute two theses stated by Judge Taylor in paragraphs
four and seven. It cannot be said with accuracy that Courts
"rubber stamp”” the parties ignorance of the law hy routinely
and unquestioningly approving custody agreements between par—
ties unrepresented by counsel or otherwise. I have spoken to
a goodly number of Superior Court Judges who have primary
responsibility for domestic relations matters as well as the
two standing masters for domestic relations here in Anchorage.
The concerns they express to me indicate that their attitude is
the same as mine was when for more than a year and 4 ™if |
was exclusively assigned to family and children®s matters 1in
1"TITaad . Agre<»d~gu«it-oqY exTicularly those

tween parties unrepresented by counsel, require cjpsa gemtiny
by the Court to ensure that the agreement is in fact arrived at
witn the best Interest of the child in view, and not some other
motive, and further that the agreement is truly an agreement and
not the result of coercion or some other factor. I call upon
my friend Judge Taylor to substantiate this "rubber stamp” activ—
ity with any cases he wishes to put forward.
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Judge Taylor®s second thesis 1in paragraphs four and
seven appears to be that in the usual and typical situation,
the father, having consulted his trusted friends, advisors
and even his attorney, becomes convinced that he has no
opportunity to obtain custody, and further that he must be con—
tent with such visitation as his "ex-wife lets him"™ have. As
I stated earlier in this letter, it is a Tfalse premise to assume
that the phrase "reasonable and liberal rights of visitation"”
places the entire discretionary control with the ex-wife. More—
over, 1 challenge Judge Taylor or any other person to produce
a single decree granted by the Courts of Alaska which vests total
discretionary co.itrol over visitation in the custodial parent
by its specific terms. (May 1 request, in order to save us all
time, that i1f anyone 1is prepared to accept my challenge, he or
she read the record which underlies that decree. I would ven—
ture an opinion that if such a decree is found, the record
underlying it will be replete with evidence supporting the
trial judge®s decision that such control over the visitation
was in fact in the best interest of the child based upon the
continuing course of conduct of the noncustodial party.)

Judge Taylor®s final paragraphs, eight through fourteen,
appear to be a comment on the case of Mr. Rudy Jounson. Z leave
the record of that case in the various Courts of this jurisdic—
tion to speak for itself, except to observe that it is difficult
for me to understand how an allegedly loving and concerned non—
custodial parent could attempt to justify, and a judicial officer
appear to approve child hostage taking as "the only way left to
strike back at a system that won"t listen . . . Page 4,
paragraoh 13, 1line 6.

It has not been my intention in this letter to strong-—
ly critisize my brother Judge, although Z personally believe
that his letter of May 3, 1979 requires this type of coanent.
I would not be adverse however, 1if, before any of this letter
is shared outside the Court System, you toof£”eewnsel with the
Administrator and the Chief Justice co””rerm .nf the propriety
of its release. y / M7 T

/ Wry 5™ly>oi/a./7

v I *r-r tn wtW sv /
~pa/lor Cou/t Judge

JJRtail / 7/

CC: Arthur H. Snowden, ZZ / 7/
Honorable Judge Ralph E. t.o/dy
Honorable Victor 0. Carl/on
William Hitchcock
Andrew Brown
Francis Stevens
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Ms. Laura Millar and
Ha. Nanc"j Fiachar

o/ot
Fanily Law Amton* and

Justlca Council of Alaska
Rudy Johnson, Coordinator
P.0. Box 4-1646

Anchorage, Alaska 99504

Qaar Ms. Millar and Ms. Fischers
| a/Oistrict Court Judge”®located in Wrangell.~Alaaka and

hava baan on* tha bench for approximately 2>» veers. “lfrlor~to ay
judicial dutlas X was actlvaly involved in tha prlvata~practica

of law In Ketchikan* Alaska for /«ars*J During ray /air* ama
lawyer X daalt almost daily with divorceproblems of ona kind or
anothar. Of all tha probleas faced in divorce work* none was so

heart wrenching or had such tragic co.isequences as disputes over
child custody.

Xn Aasrira we use 12 aan Juries and open tha doors of our
appellate process fo- a aurdarer who. if convicted, aay receive
a life sentence. Xn aoat statee this means that with good behavior
he will be out on the streets 1in 7S years. Yet we daily allow
judges, without the advice or assistance of Juries* sentence in-—
nocent children to Il years custody with ona parent and blandly
skip over the child"s rights of access to the non-custodial parent
with such non-anforceable clauses as "reasonable rights of visi—
tation** etc.

Those children are often sentenced to a fata far worse than
the nurdares will receive and for a uch longer ten. The convict
gets ) neale a day* clothing and a roof over his head - to say
nothing of aedinal* lental* optical and visitation. Only recently
have we begun to appoint attorneys to represent tKe children 1in
contested doasatic m»»tere. Only recently, and very slowly X
Bight add. are the courts paying anything n>ra than lip service
to the tern "best ntereat of rhe child*.



Tha system usually works this way. Parents 1in mid-20"s, and
children under 5 years of age. Parents want divorce and each relies
upon advice from friends* etc. IT both husband and wife agree on
the terms they file their own papers and the courts rubber stamp
thoir ignorance of the law by granting the divorce because they have
It all worked out. Only when they can®"t agree does the attorney get
Involved. Prior to this the husband has been told by his friends
thst he can"t get the kids unless he can prove the wife unfit The
wife has been told that she would be a fool to givtt up ths kids
because of child support* tax deduction and society"s suspicions of
a divorced women who "lost””her children.

The very phraees | e ueed above demonstrate the problem. Tha
words tlwsys used by people discussing those mettars ere as follows!
Wlfe-she lost her kids - the court took her children away from her -
she had to give up her kids - stc. Husband-they just say "oh, he"s
dlvorcsd” and everyone assumes he didn"t receive custody - 1if he did,
the words are always spoken 1in exclamation or with the inuendo that
his wife muet have really been bad - why do you say thst? "We 7I*
they went to court and he got the kids I"

rhn typical &i uatLXon | mentioned above usually rssults in the
husband jg M trm hi win inr
.ind It i:T I fortune. Furthermore, he knows from wn.it ne
hiA seen or heard happen to so many other dlvorcsd fathers that any
semblance of father-child relationship will be shattered by the
cepricious whiai of a vindictive ex-wife who will do anything possible
to frustrate his exercise of those reasonable rights of visitation.
I have personally seen each of the following occur and they are but
a sample of the <« years | spont working on domestic matters.

1) Wife leaves town with children or moves 1in with relatives
to prevent father from seeing the kids for the one week per year he
was allowed under the old decree. This 1is after the father has given
ono month"s notice of the visit and flown over 1*000 miles to see
thrm. Husband has paid child support faithfully and is current.

2) * fe destroys ell letters to children, gifts, etc. She has
an unlisted phone number. She refuses to disclose addreee of residan.

JI  Children are sick to doctor and dental appointmanta, etc.,
ere scheduled to make visitation impossible or imprectice. et best.

4) Wife refuses to sand children to father even though ordered
by the court and the father las paid their round trip fare. She
demands 16,000.00 bond in cash before allowing visitation.

Knowing of these situations the young father who loves hie child
ran (and X haven"t seen any evidence that indicates that the esx of
the parent 1is In any way an indicator of parental love) bite* the
bullet and go«s along w*o the advice of hie friends and usually the
advice and eaperience of hie attorney which results In the same tours



of conduct. He watches the ex-wife walk from the court room with a
piece of paper that says he may only see hi* kids if his ex-wife
lets him.

/tit. Rudy Johnson”is a living example of the result that this
system of ours creates. His"ddse 1is only unique in twoTtJSiputrtB
First, he had the entire weight of a religious organization hiding
his wife and children from himand providing his wife with unlimited
financial support for legal assistance. It is also unique in that
Mr. Johnson 1loved his children enough to take on the whole system
and fight in the only way leftto him.- he broke the law. However,
before he r«»”ortted to the extreme action of physically taking his

he had ap»>nf y*Ar> in"lifrlgatlrtn *njl a Bm~AIl fnrt»nn in
atnrmey fees. ™ {« that sly has custody and he has
specific enforceable visitation with hla i:hildr*n. This is aliter-
4 or 9 years of fighting the system, being hunted by the law as a
child stealing parent and exceptional personal sacrifices on his
part. I personally admire his stamina and dedication to I>e willing
at this point to go on with the fight so that the future will hope—
fully provide better alternatives Tfor other men and women than he

was forced to Tface.

Oon"t misinterpret my comments as approve... of his rash act of
taK-inu the children in ¥iol.inan nf ~ standing court ordef. Mor
should you be led by these remarks to believe that I'm critical of
the five judges who had to render the difficult decisions posed by
the Johnson case. They were only doing what they believed society
and the law said should be done.

How many people like Rudy Johnson will have to throw their
ludicVjj.th Ape.macnmery oetore cne avsteat_chahdll/™Ttromeh 1 don"t
know wnat the make-up of your conference or panel 1is, |1 would hope
that th re are several Rudy Johnsons sitting on that board. If they
are not . >cluded and listened to, you will only perpetuate a dogma
that daily wreaks havoc all across this nation.

When you listen to Hr. Johnson - and |1 sincerely hope you will -
please remember that he 1is not just speaking for himself. He 1is
saying things that have and will happen to untold numbers of ether
people unless change occurs.

X don"t see this conference as a mere rounding board for agriev
ed non-custodial parents and their rights* Though these are imp>r*
tant issues, they are not the crux of the problem. The real 1issue
before you is "what are the rights of the child and how will those
rights be protected?* In this year of t«we child X hope that the
panel will concentrate on their rights to free access to both moi.f
/end? to maintaining the pagent-rM 1F
oerent.
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o chpir children than does the
Most divorced fathers see The child has a right

Slimmer camp counselor or t rtnnsltl>e-"en-r.isrriiTlal P<£?nt «

to better treatment than AnuBea IU lam B H C
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strDce back at a system that won t listen

will continue until we all stop and

I hope you will listen to"Rudy Johnson. He & been there.

Sincerely yours,

Robin L. Taylor *
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CHAPTER 48

(Senate Bill No. 961)

An act to add Section 4607 to the Gvil Code, and to amend Section 1731 of, and
to repeal and add Article 2 (commencing with Section 1740) and Article 3
(commencing with Section 1760) of Title Ua. of Part 3 of, the Code of Gvil
Procedure, and to amend Section 26840.3 of, and to add Section 26862 to, the
Government Code, relating to marriage, and declaring the urgency theicof, to take
effect immediately.

[Approved b) Govemor Merch 27, 1910. Filed wftb Secretary of State March 27, 19*0]

LEGISLATIVE COUNSEL'S DIGEST

SB 961, fcieroty. Marriage: conciliation courts.

Existing law requires each superior court to exercise jurisdiction as a conciliation
court, and sets forth various provisions for tbe appointment of personnel to assist
the conciliation court in disposing of its business in carrying out its functions, the
number, classification, compensation, and duties of such personnel differing accord-
ing to the population of tbe county involved. This bill would repeal the law relative
to conciliation courts and reenact such law in revised form, changing the name of
such law to the Family Conciliation Court Law, deleting the latter provisions, and
establishing uniform provisions for the appointment of personnel to assist the family
conciliation court in disposing of its business in carrying out its functions, the
classification in salaries of such persons to be determined by the board of supervi-
sors involved.

Existing law specifies the duties of a supervising conciliation counselor.

This bill would delete such provisions and specify the minimum qualifications for
a supervising counselor of conciliation or associate counselor of conciliation.

Existing law authgnm the destruction of specified records by a counselor of
conciliation upon order of the judge of the conciliation court.

This bill would authorise such destruction only by the supervising counselor of
conciliation.

Earning Uw does not provide for agreements between counties u> provide joint
conciliation court services.

This bill would so provide.

Existing Uw does not specify that the jurisdiction of a conciliation court with
respect to controvcrtUe arising out of an instance of domestic
exclusive.

This bill would so provide.

Canting Uw does not grant jurisdiction to the conciliation nouns of <
rcUttng to child custody or visitation rrgatdUu of the parents' marital status

This bstl would grant inch jurisdiction

Fittiing Uw does not require mediation of an application far modidcetion of an
order for child custody or viwtation rights.

This bsB would so regmrc. operative January < IW

for snerioua filing and other fees for the support af thr

TWs bsfl would revise such provtssona
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SEC 2

Under existing law, Sections 2231 and 2234 or the Revenue and Taxation Code
require the state to reimburse local agencies and school districts Tor certain costs
mandated by the state. Other provisions require the Department of Finance to
review statutes disclaiming these costs and provide, in certain cases, for making
claims to the State Board of Control for reimbursement.

This bill provides that no appropriation b made by this act pursuant to Section
2231 or 2234 for a specked reason, but recognizes that local agencies and school
dbtricts may pursue tbrir other available remedies to seek reimbursement for these
costs.

Thu bill would takr effect immediately as an urgency statute.

TemypedteSedGionacsat sdos

SECTION 1. Section 1731 of the Code of Civil Procedure b amended to read:
} 1731. Thb chapter may be cited as the Family Conciliation Court Law. *

SEC 13. Article 2 (commencing with Section 1740) of Title lla of Part 3 of
the Code of Civil Procedure b repealed

SEC. 2. Article 2 (commencing with Section 1740) b added to Title Ila of Part
3 of the Code of G vil Procedure, to read:

ARTICLE 2
Family Conciliation Courts

1 1740. Each superior court shall exercise the jurisdiction conferred by
chapter, and while sitting in the exercise of such jurisdiction shall be known and
referred to as the “family conciliation court.**

11741. lo counties having more than one judge of the superior court, the
presiding judge of such court shall annually, m the month of January, designate at
Mat one judge to bear afl cases under this chapter. Tbhe judge or judgm so
designated shall hold as many sessions of the family eoncibatioa court in each week
as are occciaary for the prompt disposition of the business before the court.

§ 1742. Tbe judge of the family conciliation court may transfer any case before
the family conciliation court pursuant to this rhaptcr lo the department of tbe
presiding judge of the superior court for assignment for trial or other proceedings
by another judge of lhe court, whenever in the opinion of Ihe judge of the family
conciliation court such transfer b necessary lo cipcditc the business of the family

court or to insure the prompt consideration of the r—e When any case
b so transferred, the judge to whom 4 b tram'erred shall act aa the judge of Ihe
family conciliation court in the matter

1 1743. The presiding judge of the superior court may appomt a judge of the

court other than the jwdgr of the family conciliation court lo act at judge

of ihe family cooobation court during any period whrn the judge of the family

conciliation court b on *pbaeot. or for any tenaoo to perform bn

duties Any judge so appnsnlid shall have afl of the powers and authority of a judge
of the faaady conciliation court m cases under thn chapter

f 1744. In such county in which a family cancibation court is alaMwhrd, or in
which cowotim have by rnm m mtabhthad jamt family ooocshation court m*—***
the superior court, or the supersar courts m contracting counties jointly may
appoust one supcrvttu® counselor of concthottoo and one secretary to nausl the
family cuwcsbotson court hi dstposlag of Ms business and carry mg out its bnctKes

vt*®
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(a) Hold conciliation conference! with parties to. and hearings in proceedings
under this chapter, and make recommendations concerning such proceedinp to the
judge of the family conciliation court.

(b) Provide such supervision in connection with tbe exercise of his jurisdiction as
the judge of the family conciliation ;ourt may direct

(c) Cause such reports to be made, such statistics to be compiled and such
records to be kept as the judge of tlte family conciliation court may direct

(d) Hold such hearings in all family conciliation court cases as may be required
by the judge of the family concilia ioo court, and make such investigations as may
be required by the court to cany out the intent of this chapter.

(e) Make recommendations relating to preage marriages.

(0 Make investigations, reports and recommendations as provided in Section 281
of the Welfare and Institutions Code under the authority provided the probation
officer in auch code.

(g) Act as domestic relations cates investigator.

(h) Conduct mediation of child custody and visitation disputes

The superior court or contracting superior courts, may aho appoint with the the
consent of the board of supermen, such associate counselors of conciliation and
other office assistants as may be reccaaary to assist the family conciliation court ia
disposing of its business. Such associate counselon shall carry out their duties under
the supervision of tbe supermirg counselor of conciliation and shall have the
powers of the supervising countdor of condliatsaa. Office assistants shall work
under the supcrvistoo and direction of the supervising counselor of conciliation.

The classification and salaries of persons appointed under this section shall be
determined by the board of supervisors of the county which by contract has the
responsibility to administer funds of the joint family conciliation court service, or by
the board of supervisors of the county ia which a noncontracitng family concsbatioa
court operates.

1174s. (a) Any person employed aaa SUPrMing counselor of conciliatior. ur as
an associate counselor of conohatioa thall have the following minimum et

(1) A masters degree ia psychology, social work, marriage, family and child
counseling, or other behavioral science substantially rrlatad lo marriage and family
interpersonal relationships

(2) At Waal two years' cipcnntce la counarlmg or psychotherapy, or both,
preferably ia a setting related to tbe areas of responsibility ai the family conohatioa
court aad with the ethnic population to be served.

(J) Knowledge of the court system of Cshforase end the procedures mad m
family lew cases

(4) Knowledge of other resources m the rommumty so which clients can hr
tefmed far aanataace.

(5) Knowledge of adult psychopathology and the psychology of families

W iKaowirdae of child derelocenenL chmcal ssaam relauna to children, iluiflntt
of divorce oa children, md rfttld i ninety research w foa$S lo enable a counselor lo

ithe mental haakb nerds of children.

<VI The (unit eonolmIMm court nn tuhsteulr addMmwal eincnmce for a

of tha adoration or additional education far a portion of lhe csprrtence.
igmrad onder h MKM h i (aX

(c) The prostoons of thas toctiaa shol be met by til onunsefara of (ancthoooo
not laser than January 1. 1984, prmtdad that tho sartion shoh not apply So any

of conrihatiaa who Is la tftu oo Ihe dfacitve dale of tho
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f 1745. The probation office’ in every county shall give tuch assistance to the
family conciliation court as the court may request to carry out the purposes of this
chapter, and to that end the probation officer shall, upon request, make investiga-
tions and reports as requested, and in cases pursuant to this chapter, shall exercise
all the powers and perform all the duties granted or imposed by the laws of this
state relating to probation or to probation officers.

9 1747. Notwithstanding the provisions of Section 124, all superior court bcarinp
or conferences in proceedings under this chapter shall be held in private and the
court shall exclude all persona except the officers of the court, the parties, their
counsel and witnesses. Conferences may be held with each party and his counsel
separately and in the discretion of the judge, commissioocr or counselor conducting
tbe conference or bearing, counsel for one party may be excluded when tbe advene
party it present. All communications, verbal or written, from ponies to the judge,
commissioner or counselor ia a proceeding under this chapter shall be deemed to be
official informition within the meaning of Section 1040 of the Evidence Code.

The 5let of the family conciliation court shall be closed. The petition, supporting
affidavit, conciliation agreement and any coun order made in tbe matter may be
opened to inspection by any party or his counsel upon the written authority of the
judge of the family conciliation court.

f 1748. Upon order of the judge of the family conciliation court, the supervising
counselor of conciliation may destroy any record, paper, or document filed or kept
in the office of the lupervttmg counselor of conciliation which ia more than two
yuan old. except records oi child custody or visitation mediation, which may be
destroyed when the minor or minors involved are 18 years of age la vis discretion
the jurlgr of tbe family court may order the nucroAloung of any such
record, paper, or document

91749. (a) Any county may eontrect wtth any other county or counties to
provide joint family conciliation court services

(b) Any agreement between two or more counties hr tbe operation of a joint

fatally conciliation coart service may provide that tbe treasurer of one participating
county aball be thr custodian of moneys made available for the purposes of sucb
joint services, and that the treasurer may make payments from tuch moneys upon
audit of the appropriate auditing officer or t*dy of tbe county for which be ia

(t) Any agreement between two or more townhas for the operation of a joint

(1) For tbe joint prroimai or operation of tervicm end finktim or for tbe
provMon or operation of semens and fhnhrtes by one participating county wider
eontrect for tbe tuber pariKipaiing counties

(2) For appointments of members of tbe Mad of thbr family connbatian court

()) Tbm. for sprvtftrd purpoem, tbr members of MM tuff af the family coneihe-
Mon court unmlading the supervising counselor, but eariudmg tbe judges of tbe

(4) For web ather marten m are
af tbe Famffy OancffuMoo Coart Low
(d) Tbe pnM m of dva chapter relacmg to fimffy
pnnvtded by a unglr <ouMy tbal bo igU fff appffahhh to
| tbu CCtaoa. in pmrtdftom fomify

n et Arttch 1(anmoracitg wnb lertion 1740) ef Title lla of Fart ) of the
Cade of O d Framiim to repealed

or proper to effectuate the purposes



m*
pkrra

CHAPTER 48 CAUF. STATS. 1980
SEC 4

SEC. 4. Article 3 (commencing with Section 1760) is added to Title lla of Pan
3 of the Code of Gvil Procedure, to read:

ARTICLE 3
Proceedings for Conciliation

( 1760. Whenever any controversy exists between spouses, or between parenu
regardless of their marital status when such controversy relates to child custody or
visitation, which may, unless a reconciliation is achieved, result in the dissolution or
annulment of tbe marriage or in tbe disruption of the household, and there is any
minor child of the spouses or parenu or of either of them whose welfare might he
affected thereby, the family conciliation court shall have jurisdiction over the
controversy, and over the parties thereto and all persons having any relation to the
controversy as further provided ia this chapter.

The family conciliation court shall also have jurisdiction over the controversy,
whether or not there b any minor child of the parties or either of them, where such
controversy involves domestic violence.

117(1. Prior to the (ling of any proceeding for determination of custody or
visitation rights, dissolution of marriage, legal separation, or judgment of nullity of
a voidable marriage, either spouse or parent, or both, may file in the family
conciliation court a petition invoking the jurisdiction of the court for the purpose of
preserving the msrnsge hy effecting a reconciliation between the partiea, or for
amicable settlement of the controversy between the spouses or parents, so aa to
avoid further btigatioo over the issue involved.

1 1762. The petition shall be captioned substantially as fallows:

In the Superior Court of the Sute of California
in and fur the County of.................
Upon the petition of

Petition (or
(PetiM'oer Conciliation
And C0 (Under the Family
Court Law)
............ Respondents

To the Family Coacthatioo Court:

1 17*1 The petition shall

(@ Allege that a controversy rusts between ’he spouaca or parenu and request
tk ~ of the court to effect a reconciliation or an amxahle sctikmcat of the
controversy

(b) Stale the aa  and age of each minor child wime welfare may be affected by
the controversy

(c) Sute the name and address of the petitioner, or the cf
the punitmtn

(d) If the petition n prmcnied by one spouse or patent only, the name af

posts or parent as a respondent. and state tha addrma af that spouse

(@ Mama aa a respondent any other parson who has any reiatmo to ihe
controvert!, end sute the address of the person, if known to the ptunoaor.

(f) If tha petiUao ansae out of an usatanca af tlimmhr n alsnra, to stale federally
and ndthout specific allegations aa to tha mdd«t

\ 4T m
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8§ 1764. The clerk of the court shtll provide, at the expense of the county, blank
forms for petitions for filing pursuant to this chapter. The probation officers of the
county and the attaches and employees of the family conciliation court shall assist
any person in the preparation and presentation of any such petition, when any
person requests such assistance. All public officers in each ounty shall refer to the
family conciliation court all petitions and complaints made to them in respect to
controversies within the jurisdiction of the family conciliation court. The jurisdic-
tion of the family conciliation court in respect to controversies arising out of an
instance of domestic violence shall not be exclusive, but shall be coextensive with
any other remedies either civil or criminal in nature that may be available.

( 1765. No fee shall be charged by any officer for filing the petition.

{ 1766. The court shall fix a reasonable time and place for hearing on the
petition, and shall cause such notice of the filing of the petition and of thr time and
place of tbe hearing as it deems necessary to be given to the respondents. The court
may, when it deems it necessary, issue a citation to any respondent requiring him to
appear at the time and place stated in the citation, and may requi. ,, the attendance
of witnesses as in other civil cases.

§1767. For the purpose of conducting healings pursuant to this chapter, tbe
family conciliation court may be convened at any time and place within the county,
and the bearing may be had in chambers or otherwise, except that the time and
place for bearing shall not be different from tbe time and place provided by law for
the trial of civil actions if any party, prior to the hearing, objects to any different
time or place.

f 1768. The bearing shall be conducted informally as a conference or ¢ series of
conferences to effect a reconciliation of the spouses oi an amicable adjustment or
settlement of tbe issues in controversy. To facilitate and promote tbe purposes of
this act the court may, with the consent of both parties to the proceeding,
recoin-nend or invoke the aid of medical or other specialists or scientific experts, or
of the pastor or director of any religious denomination to which the parties may
belong Such aid. however, thall not be at the expense of the court or of the county
unless the board of supervisors of the county specifically provides and authorises
such aid

11769, (a) At or after tbe hearing, the court may make such orders in respect to
Use conduct of the spouses or parenu and the subject matter of the controversy aa
the court deems necessary to preserve tbe marriage or to implement the reconcilia-
tion of the spouses, but in no event shall such orders be effective lor more than 30
days from the hearing of the petition, unleu the parties mutually consent to a
continuation of as. h tune

(b) Any recomilialon agreement between the parties may be reduced to anting
and. with the consent of lhe parties, a court order may be made requiring the
parties in comply fully therewith

(c) During |
may order the
amount that a
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8§ 1770. During a period beginning upon the filing of the petition for conciliation
and continuing until 30 days after the hearing of the petition for cc dilution,
neither spouse shall file any petition for dissolution of marriage, legal separation, or
judgment of nullity of a voidable marriage.

If, however, after the expiration of such period, the controversy between the
spouses, or the parents, has not been terminated, either spouse may institute
proceedings for dissolution of marriage, legal separation, or a judgment of nullity of
a voidable marriage, or a proceeding to determine custody or vWhtation of the minor
child or children. The pendency of a proceeding for dissolution of marriage, legal
separation, or declaration of nullity, or a proceeding to determine custody or
visitation of the minor child or children, shall not operate as a bar to the instituting
of proceedings for conciliation under this chapter.

§ 1771. Whenever any petition for dissolution of marriage, legal separation, or
declaration of nullity of a voidable marriage is filed in the superior court, and h
appears to the court ai any time during the pendency of the proceedinp that there
is any minor child of the spouses, or of either of them, whose welfare may be
adversely affected by the dissolution of the marriage or the disruption of the
household or a controversy involving child custody, and that there appear* to be
some reasonable possibility of a rerone’hation being effected, the case may be
transferred to the family conciliation court for proceedinp for reconciliation of the
spouses or amicable settlement of issues in controversy in accordance with the
provisions of this chapter.

$1772. Whenever application ia made to the family conciliation cour for
conciliation proceedinp in respect to a controversy between spouses, or a contested
proceeding for dissolution of marriage, legal separation, or judgment of nullity of a
voidable marriage, but th -e is no minor child whose welfare may be affected by the
results of the controversy, and h appear* to the court that reconciliation of the
spouses or amicable adjustment of the con.roveny can probably be achieved, and
that the work jf the court in cases involving children will not be seriously impeded
by acceptance of the case, the court may accept and dispose of the case in the same
manner as similar cases involving the welare of children are disposed wt In the
event of such application and acceptance, the court shall have tbe tame jurisdiction
over the controversy and the parties thereto or having any relation thereto that it
has under thb chapter in similar cases involving the welfare of children.

SEC S. Section 4607 b added to the Civil Code, to lead:

14607. (a) Where it appears on the fauc of the petition or other application for
an order' or modiScation of an order for the custody or miunoa of a child or
children that ritha or both such issues are contested, as provided ia Section 4600c
4600.1 or 4601, the matter shall be set for mediation of the contested issues prior to
or concurrent with the setting of the matter for hearing Tbe purpose of such
mediation proceeding shall be to rednot acrimony which may eaiM between the
parties and to develop so agreement assuring the child or children's close and
continuing contact with both meerents after the marn.gr Is dissolved. The mediator
shall use hb or her beat effort, to effect a settlement of the custody or miubao
dispute.

(b) Each superior court shall make mailable a mediator. Such mediator may be a
member of the professional staff of a family coocdution court, probation depart-
ment. or mental health services agency, or may be any other pcnoo or agency
designated by the court la order to provide mediation scrvioae. the court thaO not
be required 10 institute a family coneskatioa court The mediator shall meet the
minimum qoaliAcatkraa required eff a counselor of couoliarioo as provided lo
Section 1745 of the Code u Qril Procedure

1979-1980
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(c) Mediation proceedinp shall be held in private and shall be confidential, and
all communications, verbal or written, from the parties to the mediator made in a
proceeding pursuant to this section shall be dtemed to be official information witlun
the meaning of Section 1040 of the Evidence Code.

(d) The mediator shall have the authority U exclude counsel from participation
in the mediation proceedinp where, in the disc etion of the mediator, exclusion of
counsel is deemed by the mediator to be appropriate or necessary. Tbe mediator
shall have the duty to assess the needs and nteretfs of the child or children
involved in the controversy and shall be entitled to interview the child or children
when the mediator deens such interview appropriate or necessary.

(e) The mediator may, consistent with local court rules, render a recommenda-
tion to the court as to the custody or visitation of tbe child or children. Tbe
mediator may. in cases where the parties have not reached agreement aa a result of
the mediation proceeding, recommend to the court that an investigation be con-
ducted pursuant to Section 4602, or that other action be taken to assist the parties
to effect a resolution of the controversy prior to any bearing on lhe issues. The
mediator may. in appropriate cases, recommend that mutual restraining orders be
issued, pending determination of the controversy, to protect the well-br*-g of tbe
children involved to the controversy. Any agreement reached by the parties as a
result of mediation shall be reported to the court and lo counsel for the parties hy
the mediator on the day set for mediation or any tune thereafter designated by the
court

(0 The provisions of this section shall become operative on January 1, 1981.

SEC 6. Section 26840.3 of the Government Code it s needed to read:

| 26440.3. (a) Tbe superior court in any county may. for tbe support of the
family conciliation court or for ffyfr=***"" and filiation nr*wet pro*uteri
pursuant to Secttoo 4607 of tbe Civil Code, upon action of the board of supervisor,
to provide all space costs and indirect overhead eosu from other sources, iacreese

(1) Tbe fee for filing a petition, except a joint pen.ton lied pursuant to Section
4331 of the Civil Code, for dissolution of * mimage, legal separation, or nullity of
t marriage, and the fire for a response to nkh a petition, by an amount not to
exceed fifteen dollars (313)

(2) Thbe fee for issuing a marriage Ikeme. by aa amount not to exceed five dollars
<«>

(3) Thbe foe for toaHag a marriage ccrtifr-te pursuant lo Section 421) of tbe Civil

Code, by aa amount not to exceed lee dolUrs (S3)
(b) Tbe fundi shall be paid to the county treasury and an amount equal thereto
be used exclusively ™ pay the coata'of mx lining the bnnly™ocmcshatton

or coacihatinn and mediation services provided pursuant to Section 4407 of
the Ovsl Code

SEC 7. Section 26862 is added to the Government Gale, to mad

| 24442. b any county t there ®a family concstoattom court, or tt which
cneataea have by contract «at family conciliation cuort a Gn of
ifteea dollars (315) shall he lidtoftt county dart at the tom* of filing a motion,
order to show cause, or other proceeding seeking lo mmhfy or enforce that portion
of any judgment nr order to th- stale or My other state which order* or
oo|lu's aw CwWOuy Of g» mirvf lor children or which sgactfiaa the rights uf any
party to the proceeding to of a minor child or chfidren. Tbe funds shall be
paid to the county treasury and shall he used eseiuatvdy to pay the costa of

SCC 1 Notuuhatanlmg Section 2231 or 22)4 af the Revenue and Taxation



CHAPTER 48 150 calif,stats. i9s0

SBC »

Code, no appropriation is made by this act pursuant to these sections because self,
financing authority is provided in this act to cover costs that may be incurred by it
in carrying on any program or performing any service required to be carried on or
performed by it by this act It is recognized, however, that a local agency or school
district may pursue any remedies to obtain reimbursement available to it under
Chapter 3 (commencing with Section 2201) of Part 4 of Division | of the Revenue
and Taxado i Code.

SEC 9. Thb act b an urgency statute necessary for the immediate preservation
of the public peace, health, or safety within the meaning of Article TV of the
Constitution and thall go into immediate. effect The facts constituting such
necessity are:

In order to prevent the discontinuation of family conciliation courts, it u

k'y that this act take effect immediately.

HISTORY: SB HI, approwd and Ued Marta 27.IMO, cfactW* Marek 27. IMO.

EXPLANATORY NOTES:
CCT 1171 Sabautaud Taiwljr Coadkattca Court Lao" far “Cowctkaiiow Conn Law".
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THREE VIEWS OF CHILD CUSTODY
New York State Domestic Relations Law

Following a 1921 court decision,
York's DRL stated:

In all ceeri thara thall be no prima fad* right to custody
of tho chili In either parent, but the court thall d'terolne
so,IeIg what it for the best interest of the child and what
will best promote its welfare and happiness and make the
award accordingly. *

The Guidelines For Most New York Courts

There it but a twilight tone between a mother s iove and
the atmosPhere of heaven, and all things being equal, no
child should be deprived of that maternal influence unless

* It be showi there are special or eitraordinary reasons for
doing so.

A Father Caught

Between The Law And The Court
You've never met my children but as a stranger turned
friend, you could <'lk them down to the corner candy
store for a s 4a. take them out to dinner, have them st,aK
overnight w.Ji your children, corns over to help them wit
their homework or have them just drop In.

At their father. | have none of these righU.

Although the letter of the custody law gives each parent
equal rights in divorce, the court has done everything to
make me an ee-father as well as an es'huabaad.

Tha report that follows attempts to examine
the growing discrepancies between the intent
of the Legislature and the practice of the
courts.

CURRENT PRACTICE

New York Domestio Relations Law Article
70* and its companion. DRL Article 240." set
forth the Legislature's view of custody which,
essentially, is that neither parent has aprima
/acie right to custody of children in divorce.

Yet. in nine out of every ten court cases,
custody of children is awardod to the mother.

New

William r Hadaad. Dtrsrtsf Naw Ynrt Slats AsssmMy O flks
af UfHlaUvs Oversight and Analysts Mslvsa Ramda n o
Prshtssr af Psychiatry Albert LiusWin CeUegv af Madtrtee
nnd Diraster af Oruup’aad family Studies Irens Msaletpal
llespital are saasdsrs af a rvUnluf study af mstedy
Messrs [bnas aad Naddad has* rereMty "wrWtaa Tha
Pisgssabls fares* Tha Cass fee Im | Ceslady (ISTS Haft
Rinehart aad Wiaatan Nee Ye* MY SS SSI This « the test
%f a Spev.nl [Upsrt sahasstted ms ul¥ [11S la Itaa Speaker
a

J
tanley Stringat The Assembly Slate af Maw Yarfc Albany
HY

Custody

While ench case in an individual decision,
the net result is that mothers, in New York, are
routinely awarded the children nnd tho fathers
are allowed visitation rights which, in the best
of circumstances, amount to a few evening
hours during the week and alternate
weekends. In the summer, the father is entitled
to “have" the children from two to four weeks.
Those '"standard** visitation rights appear to
be allocated regardless of the age or the
number of children involved. The father in the
opening statement, with three children, is per-
mitted by the court to see them between four
and eight on Thursday nights. He writes:

I've oavtr Uved mere than five minutes—a fear blacks

sway sines the separation and divorce, but. as fsr as the

court Is concerned. It mould have made little difference if |
bad moved to the suburb* or to California ... Tho court
has put a wall around tho childron which  rangers can
pan>lists, but which exeludss their father.

The attitude of the bench was summed up by
Sybil Hart Hooper, Justice Supreme Court
2nd District who said:

1 would like to ass yudgat fi.trm themselves from th.-ir

%ralaed, .-oconcoiuod notions that all youn% chi Irrn
belong with t.mtr mothers. It ssemt lo me an nef of futility
sometimes for a custody ease to be heard bhecause It s np
parent before the caau 1t ever Irted many Judges feel that
unless this woman is a preaUtuta and practicing la front of

her children or a chronic akwheUc who fall* down drunk «r

a yiytholit who It threatening the children's lives, then

Ueéywillawsrd custody to thr mother?

Without excdpUon. all tha lawyers cor
tactad in preparation for this r- port,
regardless of their view of no-fault custody
concepts, agreed with Judge Kocper*s view of
the court's historical and traditional bias.
Most lawyers counsel their male clients not to
seek more than the traditional visitation and
custody arrangements.

They also report that alimony considera-
tions are “more ©'ten than not*™ the opposite
seat of the custody seesaw. Given th# pre-
disposition and predictability of the oourts.
these att-rneys reported that a woman etn.
and often does use visitation rights as a
counterbalance to allmoij demands. A recent
Michigan study of fathers who failed to meet
their financial obligations to the divorced
mother and children by moving out of the reach
f the courts, contained footnoted inform* an
confirming th* view cfthe New York attorneys



that custody and alimony. In tho adversary
setting of the courtroom, were oflon used in
tandem.

Within the last five year®, however, a con-
siderable number of parents he >e opted to set-
tl. custody quostions outside the courtroom,
bringing to the court a fait accompli for legal
ratification. Most overburdened courts
welcome these out-of-courtroom agree tents
and frequently counsel compromise.

A few courts are beginning to incorporate
the out-of-court experience in their decisions.
Queens Judge Xavier Ribaudo, in a recent
decision awarding joint custody wrote:

An m rd of cuatody to both parent* In tha coat at bar
would giva aach of thorn joint control of tha ehlld"a aduca-
tlon and upbringing with an aquaJ voica In tho dodaion-
,ntnhmg In vary ‘much tha aama mannar tha paranta an*
joyod during thalr marrtag* whila thay livad togothar and
prior to any Judicial determination of cuatody. Not only
would thia Kind of award be In tha boat interact’of tha child
who la this court's ward, but It would go a.IonR way to
ameliorate some of tha acrimony and 1ll*will that Have
developed between the %arents since their separation
regarding their eon and hla beet Interact*

Joint cuatody will also serve to give that maaaure of
psychological support and “P“N to each parent which
would communicate itaelf to the child in the measure af
muUa< love, mutual attention nnd mutual tralalrg.’

Both th* national and local bar associations
art also confronting the trend uutside the
courtroom in an effort to reconcile the glaring
difference between the will of the legislatures,
as expressed In the domestic relations laws,
and the prac ice of the courts.

Henry H Poster. Jr (professor of law
emeritus of the New York University School jf
Law and Immediate past chairman of the
Family Law Section of the American Bar As-
sociation) and Doris Jonas Freed (attorney,
expert in matrimonial law and Chairman of the
Research Committee. ABA Family Law Sec-
tion) lor example, point out that

toetar*call>... malady - awards have Hhaea. dwtete

]I|S'[lﬂ{09a¥5 vﬂaad#/ Tntlloﬁbl mi mmlquX
aad h| ngtd aheaivlee aa the eChar. ...*

Owe af (ha Sffltvliie* la efMMaaUaf (ha malereal
prefer*aae la that Ihe aide* hlaralura ea EW f davelep
meal mp.erlad M aad there hava haaa bat law aladtaa aa
lh« effr | af patamal aa dreagutehe* tram materaal
deymaiua aa child den lapmaal Mara raceally a *rve-
«ag leaker af e*aerte aa chitd Saeatepmial hava
raeagawad that a father mm/ ha U*e aaa tar aham Ute
childraa hava tha amal aftrcCi—ala rilalian hig aad hear#
haihaatd ha awarded awakadf *

They warn however, that there is a tempta-
tion to view child custody decisions in terms of
n pendulum'’s swing, back and forth, between «
frudhlictic preference for the father and a
modern recognition of llk# importance of ihe
mother.

There is. we contend, n way in which the

pendulum can bo brought full ccntor through
legislation providing for n presumption of joint
custody, mediation and support.

First, however, it is necoss&ry to look at
custody in its historical and psychological con-
text. fo. it is from these roots that the current
practice, if not the current .law, evolved.

Note

A recent decision in the New York State
Court of Appeals is important to review.
Judge Breitel questions, in limited circum-
stances, the awarding of joint custody to
parents who involve their children in an ex-
treme level of hostility following divorce. He
states:

EnlruiUng the custody afyoung childraa lo Ihair parar*«

jointly, aapccially whore ‘the aharcd responsibility anu

control Indudaa allamating physical custody ii Insuppor-

tbabtlt? évhen tha pa/vwts are tavaraly antagonistic and em-
attled ...

Joint custody la aocouragod primarily aa a voluntary
alia'-native_far relatively Stable. amicable parent* behav-
ing la a civilited fashion™*

HISTORY OF CUSTODY”

0
Until the turn of the century and well into
the twenties, fathers were almost always
awarded custody of the children cf divorce.
The practice began with the Romans end
proceeded in an almost unbroken line through
the feudal ages and the Industrial revolution
weaving Its way through both English and
American law. For many of thoee centuries,
women and children were “the property" of the
master of the castle or of tho household. While
the Romans offered women respect end .er
made it appear, on parchment, that worr-n had
acquired certain rights, none of these rights
reached to the eaoentials of livelihood or
decision-making. In or out of court. The early
Judeo-Christlan tradition and tho practici of
the "first born rights** perpetuated the master
of the household practices, with the father hav-
ing the absolute right to apprentice his
children.

The custody laws lews followed closely the
bumps and curvoe of cultural evolution and
women's emancipation. The first crack ia the
wall occurred ia IB 17 when Percy Bysshe
Shelley lost custody of bis children after els
wife's eukide That decision, however, seems
to have been premised .~ore on his as-
tagonis'-ic atheism than on any change of heart
(or law) about custody itself. Farller
Blackstcne had set the tone for English lew
when he stated the father hod a

aatvrai itgSS la b*a asaSraa a*4 10# aakOav m PM bf tm
ﬁ]ef)ﬁ\ﬁyw lew t0a SMwIM «afly*em mm ate



'** Following the Shelley cose, Par“ament
enacted n series of laws culimnuting in the
Justice Tnlfourd Act of 1839 which diluted
fathers rights so that, in special circum-
stances, a mother could win custody of children
under seven. This appears to be the origin of
the so-called "tender years" doctrine which, in
many states, serves either os an absolute
guideline or a ‘“tie-brenker* in contested
custody situations involving minor children.
New York lower courts have ruled that this
concept may not be used in custody deci-
sions, although, it is clear from a review of
decisions that its use is all but universal.

The Talfourd Act also formulized parens
patriae (the court's assumption of the role of
surrogate for children, making them, in effect,
perpetual wards of the court;.

There is no doubt about tho impact of these
views on United States law. In 1840, when the
court awarded custody to the father, the judge
wrote:

M> lit* Um of IH« I*i*4 th* clam * of th* father ore

e«|wrier lo tha** of th* moth*r ... It Is pMsibl* that our

Imw* routine to th* rtirhU mid duties of hushand ami wife

haw not k»pt p*o* with tho pru*r*s* of rtvtllialioa ... |

will jow*«*r wntur* th* remark. ***o atth* hazard «fbe-
ing th*u| M out of f* VUn.that human law* cam -0 very
far out of th* way wh*n th*y ar* In accordm  aith thr

law* *f 0*4.

In 1857 a midwestern court neatly summed
up the situation in this decision:
Th* e*n*ral 4octrin* that th* n|M of th* father t* th*
cwat*dy of hi* miner children I* paramount t* that of th*
mothef i* w«tl **ttlvd H* may forfait it hy mlacwndwct or
Looe |t h¥ *I*e«ahncaUen. aad M may h* *u»pandrd by
rvato* of th* tender af* *f the child aad Ita wetfare n-
enlrfaf it U h* with th* mother Aitnnfcae* unitinil
I* warrant drprivta* him of thia rtfkt. *r*a for a limited
period
Tho*.*thiffirwiI?/ Ifna){ la th* pro**nt raa*. I* retard
«a th. riphl »f th* father To rrtnl* the rh Id. aMara tram
Ihr rhtld hrtor af loader nrr nod Am M f MrwM jmoi
la part from th* hmot* uf [hr authi> llul apo thr
rrdrw *. 1 h.ok thru* c*reua.*Irnee* farm a* uhatarlr U
IS* father o rtfki Th* awther hod aot wlfW rM milk for-
th* child. U wan. ta part. mMtaiood |—dra* it *** pUnd
hy th* father wtth a »*m**t**| p*r**a aad down I# th*
hranac aa Uw hnhra* carpal thm* «*a daK* *ft*r *rp*ra
Um. had hr** doaf wM. aad >r**i*f ft**hy. aad km dn
Ihr tw tm d w¥« *i«Wf of any law. M th* mfe rftim M f
to how lo pcoo d*fbr hoe owd «Sar he- fh* r*»r tf Ihr
rfUM &

The Judicial absurdity (eflected the cultural
norm and the legal perspective until the turn
of the century

When society became more urbanised nnd
tl»r father moved away from the home tuid left
raising of the family to his wife, the pendulum
began to swing in the opposite direction. A
trend accented a..d propelled by literature and
psychology, wo* perhaps best explained in

Fate hopin's The Aw,waning, wr'tten at the
urn of tho century:

If tl la not:i m ollur-,ler.c Ur limk niter the cldldren.

who** on onrlh wan It? ilc himsrlf hnd hin hnnd* full with

hi* broktrivio Ituiinesa. He could nnt be nt two places nt

once; m|Ik|n% nliving for his family on thr street, nnd stay-

ing nthone Yo sec that no harm béfell them.™

That classic and romantic division of labor
still influences court decisions regarding
custody, alihough half the married women
work and almost seventy percent of divorced
women are employed outside the home. Over
J.6 million males managed single parent
households.

Taking note of the cultural change, new psy-
chological theories began to emerge in the
twenties emphasizing the importance of the
mother in tho rearing of children. These
thoorios rapidly became the basis for
courtroom decisions which, in turn, led to the
awarding of children to the molhor.

These earlier psychological theories are
now all but replaced with new conceptions, yet
the precedent of law based on the earlier con-
cepts remains like a house without afounda-
tion

This trend intensified until the father, after
divorce, became the missing parent, relegated
to short visits with his children. The pendulum
swung and by the thirties it was stuck in place.
Few Jurists remember "how it was" nnd too
few. we believe question why it happened.

These awards to the mother, in the face of
state lews mandating equal treatment, were
conceived to be ‘in the best interests of the
children™, yet few hnd been ablo to define the
phrase which had achieved the status or un-
questioned law and almost no scientist (or even
journalist) took tha time to review what Itnp-
poned to the children uflcr .he custody deci-
sion.

W ., recent researchers have learnod
about the children of divorce is beginning to
edge the pendulum back towards a moderate
view of custody.

THE PSYCHOLOGY OP CUSTODY

Until recently research on the children of
divorce was inexcusably primitive and post-
divorce research of the father was non-
existent. although an obsnrvef silling in a
courtroom and lision.ng to llu* paid testimony
of "oxperts" in custody mailers would have
been led lo believe lhe ronrl was listening lo
reports of an exact and nn exacting science.
Actually, the opposite was often true. For nt
least four decade*, there has been little tn
separate the problems of children created by



th* djvorce itsel! ahU TPiesu IreUIUU Uy UIB
post-divorce environment.

The blunt and painful truth is that the
evidence available was. nt best, shallow, and.
at worst, misused. Theories became cliches.
"Children should not be bounced back and forth
like a yo-yo." "The child needs his mother.” "A
father is not equipped by eltner temperament
or experience to raise a child, especially a
young child." "A child needs the security of one
place that he can call his own.""He can't live in
two places.” "If parents can't get along in a
marriage, how are they going to agree in a
divorce?"

These pseudo-psychological cliches, were
and are. the language of the custody
courtroom. It was the weight of this non-
evidance which, we believe, led the courts to
single out the mother for custody. Over-
burdened courts relied on previous settlements
as their guide seldom questioning what ap-
peared to be— but was not— an established
psychological premise. The courts reacted to
conventional logic.

Several recent studies are helping to
reshape that conventional logic. These studies
are soon to be re-enforced by the report of a
divorce research panel of the National In-
stitute of Mental Health. That roport will focus
on the impact of divorce on children.

The consensus of the pane* of experts sup-
ports the view that custody arrangements for
the children of divorce which remove the father
from a child's life are. quite simply stated, the
wrong way to provide for “the best interests of
the child." To provide an atmosphere for nor-
mal dovelopmont and provido a framework for
establishing sound relationships with both
parents, the courts must provide the basis for
a father to stay involved with his childron after
divorce and not continue to pose an artificial
barrier between children and father.

There it enormous initial pain for children
of divorce. The child's balanced world is sud-
denly shattered by two people who are his role
models for life. Peelings of betrayal and aban-
donment are evoked. Many seek confirmation
that there is truth In parents* traditional reas-
surance that "while mommy and daddy aren't
living together any >nore, we both love you and
will olways be near you." It is precisely at this
moment that the court "in the best interests of
tho child" intervenes and effectively romoves
even tho most interested and involved father
from the dally lifo of the child. Listen to some
of the nnecdotos included in the research data
we will roviow shortly:

On* child spent hi* lime In hi* rh*ir listening le record*

coni.net him on r toy telephone 1

Ift m,lom" docent stop smoking. | wont ha's any family
nt nil.

This court enforced absenr, of a father from
his children is based on the beliefthat this will
be in the best interests of the child's psy-
chological development.

The children's quotes may only be the tip of
the psychological iceberg. Few researchers in
the past have scientifically studied the impact
of father’s absence on the children of divorce:
most research extended only to the family
prior to divorce.

The post-divorce research that did take
place excluded the father. In fact, in one study
of fathers, tha researchers admitted they
gatherec all their information from mothers.

In a paper. Fathers. Children And Joint
Custody derived from her doctoral disserta-
tion. Judith Brown Grcif, wrote:

In contrast to a popular mylb limt father* walk away from

divorce and their families -inscnlhed and carefree, the

evidence here I* that n majority of theae men experienced
mire*a sever* enough to bring on physlenl problem*.

_Denied contact with their children, being forced into the
situation of getting permission from the rustodint parent
for extra time. often being denied nrre*s lo their child™
touchers -.to won't discuss school porformnnro with non-
custodial parents, these fnther* see themselves less and
less ns parents and eventually act In accordance with the
role society has assigned them: the absent parent. "Why
dont 1 see more of my kids?" it father Inmented. "I'm so
angry because so much has been taken nwny ... | feel
dﬁpkrjlglgd. Why do | have to beg my wtfe to see more of my
child’

... there I* it gristing literature on joint parenting which
documents the positive effects such arrangement* have on
Parent* and children alike. Such findings arc supporte,d_b)(
he results of this study. As seen here, fathers wﬂhdom
custody of their children feel it works very well, nnd the
fathers themselves seem most satisfied with their post-
divorce relationship with their children. Children need ac-
tive Involvement with both parents, and th* findingsdear-
ly Indicate that fathers with joint custody ar# most likely
to continue to have a high de?ree of influence In their
child's growth and development.

Of added Interest, some generally held concerns about
th* effect of joint custody do not seem born* out of this
sample. For one. th* issue of how disruptive It must be for
childron to hovo two homes rathor than an* aeeme to he a
conem more of Ib# observing public than of the joint
custody families. themselves.” All of th* joint custody
fathers tel up Ilvmq sRace for th# children in their homes,
ulth special toy*, clotnes, etc Th* children do not arrive
with suitcase tn bond. nor. tflsr an Initial period fadjust-
ment, do they teem to feel disoriented about when the
sPend time with each pnrent. At on* fattier explained.

here is no shuttling hnrh nnd forth, me son I« shuttled
every day to nnd from school. This t* called conswtenc,Y,
scheduling." Another father pointed out; "We're n.mobile
society ... tom* people mnvt constantly during their live*
tlte riéli often live in'several homes .,. sihat oinkes a joint
living arrangement on different?"

These fathers did nut sente that the arrangement posed



n difficulty for their children's friend* either Mnny of the
men expldined that to come from * divorced household I*
not unusual amon% their children's friends: what makes
them special Is not the two homes but the fact that ".ney
gel to see their fathers more than their friends who have
Visitation fathers.

In Addition, not only do the children soon selllt into the
routine of the arrangément, but the Issue.ofss?/mg good-
bye is not as painful ns for children in sole custody
afrangements. Fathers with limited visitation continually
discussed the pain_ both they nnd their children ex-
Perlenced when ‘their time together ended, due in part to
he long stretch before they could tog each other again,
and also lo the onIK briefamount of time (the "tense’
referred to earlier) they are allowed to share. This did not
hold true for the joint custody fathers who reported they
and their children could more, ea5|I¥, separate knowing
they would soon have a long period of time together again.

A se.ind belief about joint custody is that children end
up being pawn* in the midst of parental battles, and thot
this produces a situation of divided onaltles. Quit* to th*
contrary, children seem "used™ in sole custody arrange-
ments because of the mhere.nune(wal power distribution
structured between_ the parents. Non-custodial Par_ents
withheld visitation if o support payment Is late. In joint
custody arrangements, however, th* paiental power and
decision-making is equally divided, so there it less need to
use children to barter for more. Most importantly, the
fathers seem very satisfied with their de(t;ree of parental

involvement, so there is less motivation fo do so.

Thirdly, there ar* some interesting suggestions about
th* degree of amicability necessary between spouses in
order for joirt custody lo work. Many professionals raise
concern thst parents who could not get along well enough
to stay married will not be able to agree on issue* once
divorced. Yet. a number of these joint custody fathers
reported angry, hostile relationships with their ex-wives.
Some of thesé families chose to us* tho school, ruther
than the othor parent's homes, as th* drop-off point for the
child, What enab.le*.thegomt arrangement to work Is that,
despite the hostilities, th* parents both care about their
child. That Is. the** couples have heen able to separate out
their parental role from th* marital Issues.

In our attempts to understand and help families of divorce
we hnve been remiss by focu.lng only on those member*
who remain together and failing to Include those from
whom they are separated. We lend to approach families of
divorce as though they truléconswt ofonly "one parent*'—
a* though thr non-custod al parent has ceased to exist.

~Yet research is abundantly dear thot with few excep-
tions th* trauma of divorce can be minimised by th* child’s
continuous open and eas,g,_accost lo both parents. Wi
therefor* have a responsibility to do what w* can to sup-
Port th* involvement of th* non-custodial parent, both for
he sake of that parent and for th* benefits that accrue to
the chIM. In addition, w* can no longer impose different
standards for what is in th* best interest of children from
Intact families as apposed to childron of dlvorc*. Children
need loving relationships with two caring parents,
regardless of whsther those parents no longer car* for on*
another While divorce seems to be a viable solution for an
unsalvagabl* marriage, parents should not be allowed lo
divorc* their children.

Rather than support the imposition of legal visitation
restrictions, w* should do everything In our power to max-
Imile rontnct between Ihe child apd both parents. On#
clear way to doing that Is through joint custody arrange
m*nla. As seen m ftii study, structure/ arrangements
sucA as custody and nsilafion are cruciaf fa the post-
dieorre adjustment cf /ethers and ultimately their
children. There is a different quality ofpsychological in

- ===

votvement tho( evdvcsfrom the opportunity to lake care
of fie. to parent) ones child, rather than "visit" uhth
one's child. u

A 1976 Virginia study of divorced fathers"
looked at how divorce affected the entire fami-
ly over a two year period, choosing homes in
which the children were about four years old at
the time of separation. The lives of intact
families were simultanet usly studied and con-
trasted. The study reported that fathers"
absence appears to be associated with a wide
range of disruptions in social and cognitive
development in children. The effect seems to be
most severe if the father leaves the home dur-
ing the child's pre-school years. The authors
add:

Other support systems auch as that of grandparents,
brothers and sisters, close friends ... also were related to

a mother's effect! 'enessin interrelating with the child ...

Hou-ever none ofthere support system* were as salier.t as

a continued, positire. mutually Supportive relationship of

the divorced cou_FIe end continued Ini'otcvment of the

father with the child.**

Ironically, other than money, the friction
caused over custody arrangements keeps the
post-divorce relationship unsettled, undermin-
ing what these researchers believe are the -
conditions to provide a support ve environment
in which to raise the children of divorce.

(These Catch-22 situations appear
throughout the legal and psychological
literature).

The Divorce Project, a California study was
begun in 1971 by Judith Wallerstein, a social
worker and Joan Kelly, a cliniceJ child psy-
chologist, who said:

Our Inquiry repreaenl* a first in-deoth look at children of

divorc*, drawn from a normal populai m with no htalory

of psychiatric or psychological contact. '*
Parents were interviewed, but, unlike tho
whole family concept of the Virginia study, tho
child was the focus of the rosearch.

They learnod that children whose problems
increased after divorce camo from homes
where the conflict continued after divorce.
They found that in these homes the mothers
came to be seen as "powerful and terrifying".
Those wore also the homes in which the
children gravely missed their fathers.

For children under six the authors com-
mented that

It may be. for oxampl*. that some childron can make do
and ,?row_wnh th* relationship with two adult* who.
despite being In conflict, supplement each other but the
diet become*'too thin in the aftermath ol divorc* when the

fathers'availaMity i* reduced. ...

Among children
authors said:
Nearly all of th* children In this sample wished fur more

frequent visits with th* fathers. Tho only children
reasonably satisfied wore those who could bicycle ever to

seven and eight, the



thr fulhor'n h.m»p ncventl linn** wrckly. nnd win>rc kinh'li
fn-quenlvU limli.hl tw<n]ifiroviil of both pnrntn.

Tho Divorce Project fwhich is still engaged
in following up the sixty families and 131
children involved) found that the pain and
sense of loss experienced by the children was
severe. Most felt isolated. (Not one child under
13 wanted the divorce to happen ard all in-
tensely 'onged for their father's return). All
reflected anxieties about their own survival.
Later, many came to terms with the divorce,
but of the 89 children under ten, 35 (an ex-
tremely high percentage) were felt to be worse
off. “These findings are not encouraging," the
authors wrote, "if extrapolated to the large
numbers of children experiencing divorce."

From these and other studies one point is
clear: those children who fared best after
divorce were those who were free to develop
loving andfull relationships with both parents.

Neither of the studies were concerned witn
joint custody but they noted, as did Ms Greif,
that those children who saw their fathers very
frequently— and for s.mne real length of time—
were all satisfied with the new family arrange-
ments. (One of the lingering custody cliches
states that "it is not the quantity of but the
quality of time, that counts").

Similarly, the Virginia study reported that
one-third of the men
who hnd initially been highly fnvolvod, uUnchod, affec-
tionate parents reported t a¥ they could not endure the
Paln of seeing their children only intermittently and b
wo yenrs after the divorce had coped with this Stress b
seeing their children Infrequently although they conUnue
to experi-nce a great sense of loss and depression.M
‘'or over forty yours, little if any research
wns conducted on oithcr the parents or the
children of divorce. Since 197’ several
studies have begun to fill the void of informa-
tion. They all reach similar conclusions. (1) the
current custody and visitation arrangements
which remove a father from the children are
psychologically unsound; (2) that the best con-
ditions for continued development, require the
deop involvement of both parents; (3) that the
most successful children of divorce are those
whero frequent father contact is coupled to a
reduced sonse of tension between the parents;
one major source of tension has been the
father's belief that he has been arbitrarily
removed from his children; (4) a Catch-22
situation persists in which mutual support
provides tho best framework for growth at the
snmc time every condition which might foster
mutual support is undormined. The same
analogy applies to tho Involvomonl of the
father which the court curtails in the best in-
terests of tho child and which the psychological
literaturo (and plain ordinary common sense)

indicates should be increased. The fatﬁer who

is suspected by the court of moving away from
his children does so because the courts put a
wall between him and the child making it too
painful to continue.

Other states have loo' jd nt these Catch-22
problems and evolved now solutions for handl-
ing custody.

WHAT'SHAPPENING ELSEWHERE"'*

Most state laws provide for the equal treat-
ment of both parents in custody matters, but
the nine-in-ten ratio of mothers being awarded
custody is a national statistic. In short, the as-
surance of the law has very little impact on the
courts themselves.

Recent concerns nbout custody legislation
fall into three categories: (a) removing custody
from the adversary setting and placing it in a
conciliatory or mcdintion process: (b)
providing for a presumption of joint custody:
(c) prc ’iding separate counsel for children in
contested custody cases.

Two states. Wisconsin and Oregon, have
recently enacted joint custody legislation.
These laws “oncourage" the courts to make
joint custody decisions.

The California and Pennsylvania legisla-
tures are now considering joint custody legis-
lation.

Several states and lesser legal jurisdictions
have either formally or informally removed or
are in the process of removing custody from
the adversary process, substituting in its place
a mediation process under court auspices.

Childrens* counsel is a new concept being
studied in several jurisdictions.

JOINT CUSTODY

Joint custody is that post-divorce custodial
arrangement in which parents agree u>oqually
share the authority and responsibility . » mak-
ing all decisions that significantly affect the
lives of their children. It is also the post-
divorce arrangement in which children share
the households of both parents either on an
equal timo or a split time basis. The specifics of
those time arrangements vary with individual
requirements. Some rosolve along traditional
lines; frequently a child spends half a week or a
full week in ono home, and an equal amount of
time in another; some situations resolve along
the lines of school year nnd non-school year.
The specifics of these decisions are left to the
parents themselves, but each parent enters the
negotiations as an equal partner in the eyes of
the law and it removes what one father
described as the "cocked gun" of previous deci-



sions "lurking in the background as the en-
forcer."

The court, in joint custody, continues to re-
main in control of the situation, both maintain-
ing the authority to intervene because of the
physical or the psychological incapacity of one
parent und the authority to ratify out-of-court
decisions. In all instances, the court remains
as the protector of the child. Parental access to
the courts to alter custody decisions remains
intact. In short, the court continues to preside,
but within a more carefully and narrowly
defined parameter, one which provides, we
believe, an equal protection for both parents
and makes possible access to both parents by
the children of divorce.

CONCILIATION AND FAMILY MEDIATION

The program of the Domestic Relations
Division of Hennepin County (Minneapolis)
Department of Court Services provides the
most vivid illustra in of the conciliatory
process in operation.

Here an extensive, impressive and
sophisticated number of counselling and
mediation programs have been devised. They
include custody mediation, visitational
counselling and divorce adjustment groups,
combining private sessions, lectures and dis-
cussions.

One, the Divorce Experb vce is specifically
designed for the children of w.vorce. Tho three
session program focuses primarily on the
emotional experience of divorce.

In addition. Minneapolis Family Court has
co-sponsored a program with school personnel
known as "Understanding and Coping With
Family Change." The week long, voluntary,
small group course is designed to deal with a
child's exp irience of loss in the marital situa-
tion. The teacher is trained to support the
other efforts of the court to reduce the stress of
divorce on children.

RECOMMENDATIONS

We recommend that these three issues—
joint custody, counselling and family media-
tion, and children’s counsel— be considered
during a series of public hearings bringing
together In one place, at one time, the best of
scientific and family data.

The information provided will be subjected
to expert questioning providing the rational
basis for decisions rej arding legislative
change In what, to date, has been extremely
emotional and acrimonious debate, argued by
contestants in a courtroom, with decisions
often guided by myths and cliches which have
had very little support in fact.

The net effect will be to provide children
with equal access to both parents under
rational and reasonable conditions, and to
enable the father to continue as a full parent
after divorce. We believe the current psy-
chological data and the mounting number of
out-of-court joint custody decisions provides
the backdrop for legislative reconsideration of
the domestic relations law. B
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> - . "CUSTODY AND VI$ifA710>1-ATIA2 FC3 CHANGE"

There is a growing concern among knowledgable persons in tha law and behavioral sciences that
present practices and procedures in custody matters are in great need of review, analysis and change.
The way it is now, in certain cases, the best interest of the child is not in fact being served nor is
there consensus among the various professions as to what isin the best interest of the child.

In an area as complex and critical as custody, there is 3 pressing need for becoming more uware
of what is in the best interest of the child, for developing criteria and guidelines underpinning the
decision making process in custody and visitation and translating all this into practices that are more
responsive to the needs of divorcing and divorced parents and their children. Ni\ ther the law alone nor
the behavioral sciences alone can reach this goal. The search must be an interprofessional effort. If
the law and the behavioral sciences are not responsive to each others findings and suggestions, both
parents and children will suffer. The ultimate goal of divorce practices generally, and custody/visita-
tion specifically, should be to insure the maximization of human resources by minimizing the poten-
tial damage that is present for both parents and children in all divorce cases.

There is no such thing as a simple custody/visiration determination. For in that determination
we set the pattern of the future for not only the ch  but the parents. In the case of the child, he or
she stands by helplessly as critical decisions ore m about his or her life. We owe the children of all
ages a custody/visitation determination based on asonable rationale and an awareness of what is

tn the child's best interest. A child is not a piece* operty. A child isnot a prize to be awarded to a
winner. A child has rights. A child should not be jy the parent(s) as a convenient club with which
to clobber the other parent. A child's future * not be snuffed out by the g-'es of rage generated
by parents trying to emotionally end a broken jo cherished relationship.

There is no one today who has the ani* Collectively we have a responsibility to search for
answers so that when we say, "in the best interest of the child,” we will truly know its meaning.
Today, for the most part, this statement glibly rolls off the tongue into a pile of social gibberish that
contains phrases that do not mean too much but sound good.

It is important that the law and the behavioral sciences work together to find answers. Those
involved in court-connected counseling services as well as researchers outside the court system are
beginning to shed some light on the direction to take. They are raising important questions without
which the search for answers cannot begin.

The following thoughts will hopefully prod the mind into continuing the search. Each thought
is like a sign post suggesting a direction to consider. Each thought isdesigned to stimulate a dialogue
nmung those responsible for custody/visitation determinations.

1 Parents are forever. A divorce decree merely ends the husband/wife role but not the
parent role. Often the anger generated by the husband/wife role flows over into the
parent role and everything gets mixed up.

2. Families jre forever. A divorce decree does not end the family, particularly for the
child. It is important therefore for the family system to be protected from unnecessary
sue * and fragmentation as it proceeds from the filing of the divorce action to ths final
divorce decree.

3. Coping it learned behavior. The way children cope with the crisis of divorce will, in targe
part, be determined by the way their parents cope. The parents may need help to cope
with the emotional components of divorce. The law has the i 'sponsibility to provide
such help-and in the courthouse itself where the crisis has been filed. We cannot serve
the best interest of the child without serving the best interests cf the parental relation
ship. The two cannot be “parated The kind of relationship the parents maintain during
the divorce and after the divorce will have e significant impjet on the children involved—
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for better or for worse. Family law practitioners should make every effort to mo”fy
inappropriate practices and procedures >0 that the relotions.nip between the parents is
aviable one with the anger defused and the communication enhanced

. The goal of a custody determination shouid be the establishment of two functioning
homes for the child, not just the home of the custodial parent. Let me make it very clear
that this does not mean that the child will be shuttled back and forth between two homes
with each parent having custody. What is meant is that during visits the child will have the
kind of "space" in the non custodial parent's home that will enable the child to feel
that he or she has two homes. We are traditionally oriented t; thinking of one home with
a father and mother as the best way to rear children, but with the reality of one million
divorces a year involving one million children, we must find a way of encouraging and
supporting the concept of two effectively functioning homes despite the fact that one
of the homes is the primary home of residence. The two-home approach will only work
in families where both parents can maintain an amicable relationship. It is possible for
such relationships to exist between a divorced couple bur they may need counseling help
to attain this desireable relationship. This is another reason why all family courts and
domestic relations courts should, whenever possible, provide court-connected marriage
and family counseling services. Additionally, divorce courts should implement educa-
tional programs in the courthouse for divorcing parents so that these parents become
more aware of the experience they are going through as well as prepare them for effective
parenting during and after the divorce.

. There is some research evidence which suggests it is not the divorce per se that hurts kids.
The etiology of problems of children of divorce are more readily found in the kind of
child/parent relationship that existed before, during and after the divorce. Much atten-
tion should be given to the pre divorce parent/child relationship recognizing, however,
that it is possible to considerably improve the relationship with one's child after the
stresses of a dysfunctioning marriage are set aside.

. A custody decision should be more than merely establishing a residential address for the
child. The overall goal should be shared parenting. The way it is now, the non-custodial
parent, usually the father, is defined by the law as a part-time parent ("you shr" "upport
your child ind shall have reasonable visitation"). The mother feels overwhei. ed with
the implied message that she is responsible for the rest of the task of rearing their child.
Both the law. as a representative of society, and society itself should in effect say to the
parents that they are both expected to be deeply involved with their child in aresponsible,
caring, nurturing way. Effective parenting cannot be proclaimed by court edict alone nor
can desireable human behavior be legislated. 6ut. effective parenting can be encouraged
and realized with expert educational-counseling help.

. The language of family law is the language of criminal law and should be changed 'Words
like custody, visitation, award, unfit, non-custodial, all keep us connected to outmoded
and inappropriate traditions. New words can link us to the future.

Family lavs courts should allow divorcing couples more self determinrnon. It is their
lives that (ire involved, It is their future. They should therefore be encouraged and
allowed to play a greater part in the decision making process, particularly in matters
like custody and visitation. Rather than fostering increased dependency on the court,
these coup es should be encouraged to acceot more responsibility for decisions affecting
their lives .ind their whildren. If the anger is too great; if the communication between the
parties is broken down, the impjlse of the court should be to refer the couples to a
court-connected marriage and family counselor before proceeding with the adversary
process. Let us not underestimate tho ability of dtvorcin-g persons to help themselves
In their crisis. Let us not rob them of the opportunity to grow with the cr sis. More sad-
determination, when appropriate, increases 'he chances for this to haopen.

-17-



10.

11,

12,

13.

14.

15,

15.
17,

Custody and visitation conflicts are interrelated. When couples need help with custody
they usually need help with visitation matters.

A custody proceeding that focuses solely on what is in the best interest of the child is
too resttijtive an approach. More realistically we should also strive for what is in the best
interest of the family.

The concept of a winner and loser has no place in custody matters. Our entire society
should begin to think in terms of both families having ongoing responsibility and commit-
ment to the child's physical and emotional welfare. The law can provide much needed
leadership in moving society in that direction,

In family law we should start with a simple premise that lawyers and judges are not
marriage and family counselors and conversely that marriage and family counselors are
not judges. From this it easilv follows that both the law and counseling professions
should cooperate and commur cate with each other to a greater degree if families, and
therefore society, are to be served. The skills of hoth professions are needed to help
families involved in the crisis ol divorce, which includes not only the legal divorce but
the emotional divorce as well.

We should listen to the father who wants custody. Historically the idea of the father
getting custody is not new. The emphasis now should be on his ability to nurture, care
for and protect the child, not because the child ishis property or that he isthe only one
who can financially support the child as in former times. Women do not have a monopoly
on the mother instinct-whatever that means. If there is mother instinct, there is also a
fnther instinct.

Let us be more aware that custody and visitation conflicts are not usually the issues,
but are often a smokescreen that hides other more relevant issues which show that one
or both parties are still connected and are working on their emotional divorce although
unsuccessfully.

The "problems" manifested by a child of divorce may not be problems specifically due
to the divorc* itself, but may be an aspect of normal developmental problems which are
usually present in all children in various stages whether or not a divorce is pending. This
should be carefully considered when one parent alleges that another parent is responsible
for the child's problems."

The assumption is probably false that most divorcing parents can adequately deal with
visitation problems. Many more probably need help with this than we realize.

The goal of acourt in custody/visitation disputes should be to create a climate for negoti-
ation rather than merely determining the "best" parent.

Whatever changes come a lout in family law, thechcnges will need support and reinforcement
by society as a whole so that new social attitudes, values and rituals regarding divorce will be ccn-
ronant with the new changes within the legal profession and counseling profession. It matters not
where the changes will start-whether in the courthouse, in the lawyer's office or in society itself—a*
long as it begins.

-MEYER ELKIN
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By Anthony Salius, Director

Family Relations Division
West Hartford, Connecticut
From a paper presented at the
1978 annual Conference of che
Association of Family Conciliation Courts
vancouver/ British Columbia, Canada
Hay 20, 1978

The generally accepted definition of the tern "child custody" refers
to the right of physical possession and disposition of a child by a parent or
other competent person. The custodian normally has the exclusive right to
determine and direct the upbringing of the child, including educational, health
and religious considerations. It then should follow that the term "joint custody
be defined as a continued sharing of these parental rights and responsibilities
by the parents following separation and divorce. However, a review of judicial
determinations 1n this area Indicates no clear definition of the tern with the
range of child care arrangements adopted underthe cloak of joint custody varying
almost in direct relationship to the number ofcases considered. Thesearrange-
ments may include physical alternation of child care, alternation of parents in
the residence of the child, divided custody with each parent as caretaker for
Some of the children or situations resembling sole custody but including a
sharing of decision-making responsibility for the children. Perhaps ie is this
absence of fixed criteria that Is the strength of the joint custody concept,
l.e., the needs and desires of the children and adults can be adjusted to "fit"
the requirements of the particular situation and Individual contracts between the
parties can be molded to the specific needs of the family situation.

n

Although the concept of joint custody has long been recognized by the
courts, acceptance of the concept as a viable custodial alternative appears to
have increased during the past few years. This expanding acceptance would appear
to arise from the combination of a number of factors:

1. In an increasing number of cases bothparents have beenmore
equal/ Involved in child rearing than 1n the past. The traditional
role models of parents are being modified and the sharing of child
care responsibilities 1s more prevalent.

2. The increasing involvement of behavioral science and mental health
professionals by contemporary family court systems in the decision-
making process relative to children of divorce has had a significant
Impact on expansion of the criteria on which such determinations
are made. Counseling, evaluation, conciliation and other dispute-
resolution services provided by court-connected agencies have led to
an increased understanding of the Interpersonal relationships with
the family system both for the court and the famil * members. For
example, Che staff of the Family Relations Oivfsion in Connecticut
has observed that, in a majority of cases ooth parents are considered
capable custodians and that the children in many sucn situations

re zeal attachment to both parents and a need for the guidance
and supervision of each parent.



3. Modern trer.os, at least in Connecticut, indicate that an in- b
creasing number of men are requesting custody cf tneir children
in divorce and post-divorce proceedings. Althcugn n-imerous ex-
planations have been offered for this trend, the major factors
appear to be an increasing sensitivity to the importance of their
role in the child-re’ring process by fathers and a growing aware-
ness that fathers now have a realistic prospect for equitable
consideration by the courts in custody proceedings. {Of those
custody disputes referred by the Connecticut courts for Family
Relations Division evaluation over the past five years, approxi-
mately 1,400 annually, fathers have been awarded custody in
385 of the cases with custody going to mothers in 455 of the
situations. The remainder of cases resulted in third party
custodial placement or divided custody and joint custody arrange-
ments.)

4. Conversely, an increasing number of mothers have begun to acknowledge
the competency of fathers to care fcr the children and are less
resistent to fathers continuing to play a major role in the cnildren's
lives following the dissolution.

5. The ever-increasing number of post-dissolution proceedings related
to custody modification, visitation problems and contempt matters
would appear to be symptomatic of problems and inadequacies in our
present system of custody dispute resolution.

Before discussion of the pros and cons of joint custody, it is important
to explore seme concerns and cautions for courts and counselors dealing with
this concept and some of the factors or criteria wnich should be considered by
tne court or the parents themselves 1n the determination of wnether joint custody
would be an appropriate and realistic resolution for a particular family. ,

It would aopear implicit, for a joint or shared custody arrangement to
have a reasonable chance to succeed, that the parents have a good understanding
of their respective roles in the arrangement, a sincere desire to "make it work**,
a basic sense of trust and confidence with each other and an ability to communicate
at a reasonable level. It is difficult, 1f not impossible, to envision a court
imposing such a resolution in a particular case in the absence of an agreement
or understanding between the parents. Without such agreement, the court has
little or no alternative but to award full custody and authority to cne parent.

As agreement between the parents is a prerequisite for joint or shared
custody such arrangements will, in the majority of instances, be a product of
orivate decision-making by the parents. In situations wncre parents consider

shared custody a possible alternative and have been unable to make a decision,
the primary mechanism for the determination of appropriate cases for shared
custody would te the mediation/conciliation process or other rational problem-
solving methods. It 1s my opinion that, in such cases, 1t is) through some form
of conciliation cnunseling involving the total family unit that the possibility
of custody disputa resolution through joint custody would oest be identified

and explored and that the education of family memoers relative to the arrangement
is best acccmplisned.

Further, the continuing availability of mediation services or other
forms of dispute-resolution to the family following tne joint custody decision
snould be a primary consideration in the original determination. It should be
anticipated that problems and conflicts w.ll arise in the arrangement wnicn
would test be dealt with through private decision-making or formal cisoute-
resoludon programs rather than through tne litigation process wnich frecuently
tends to be destructive for all concerned. |If sucn services are not available
4’S easily accessible to the family, * jcir.t custody arrangement may ,;pt oe
advisable.



Counseli g or diipure-resolution services ‘ay e'-c be helpful to the
ccur.t end the famil in evaluation nf joint custody arrangsments stipulated by
couples involved in divorce proceedings but in which there may be some indication
Of remaining uncertainty or conflict. Such intervention may help to identify
those matters in which joint custody was entered into merely as an expedient
compromise to expedite the divorce proceedings with little attention given to the
interests of the children. Experience in the Connecticut courts indicates that
such compromises are often made in an attempt to avoid protracted iitigation or -

making difficult decisions.

Mediation counseling in such cases may also help to identify, and
resolve, those matters in which there is little prospect of a viaDle joint custody
plan due to the personalities of or relationship between the parents or those
situations in whicn the desires of the parents are fulfilled but where the
arrangements may not be responsive to the needs and desires of the children. An
exa.iple of the possible problems created for children in such an arrangement is
evicenced by articles published several years ago in the New York Times and a
national women's magazine describing the so-called "New Haven Plan", a joint
custody arrangement entered into by a group of divorced or div. *cing couples,
living in close proximity and largely representing faculty members of a local
universiry. The plar. involved a nearly equal alternation of the physical residence
of the child between the parents and day care services provided cn a rou» .ing
basis by individuals in the group. The articles reported an interview with one
of the couples in which both parents expressed profound personal satisfaction
with the arrangement. However, in their description of the “vnamlcs of the
arrangement, both parents repeatedly stated that a major benefit was that when
one parent was "up to here" with the child, physical residence would be trans-
ferred to the other parent and vice versa. It was readily apparent that,
although both parents were pleased with the arrangement, neither was accepting
any direct responsibility for the guidance and discipline of the child and
that the arrangement failed to provide any substantial level of continuity and
stability for the child. Althounh no formal study of the plan was conducted,
the. counseling staff at the Hew Haven court reported that thejjoint custody
arrangements made under the plan were, for the most part, short-lived and
subsequently revised to sole custody arrangements either by agreement of the
parents or by order of the court.

Although it Is difficult, if not impossible, to precisely define the
types of cases which may be amendable to a joint custody resolution, it would
appear, in addition to the level of parental relationship previously discussed,

some major considerations would be:

1. Families 1 which both parents have been nearly equally involved
In the car, -ind upbringing of the children.

2. Situations where the parents may be considering a “split-custody”
arrangement.

3. Cases where the parents may be contemplating an alternation in the
care and physical residence of the chilc-en.

4. Situations where the proposed residential parent is enccuraging the
other parent to continue d full and active rote in the lives of
the childrtn.

5. Wherever the interests of the children demonstrate a need for a
formal recognition of the continuing responsibllity of both parents.

6. Situations wherein the physical residence of tne parents is in such
close proximity as to encourage close oarent-cbild contacts or
where the situation of the parents relative to emoloymenr and life -
styles enrsuruges a continues sharing cf thile car? respsnsibillties.
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7. AUnough various articles have suggested joint custody as a possible
"face-saving" device in some cases, (assisting a parent in relin-
quishing physical custody of a child without the appearance of being
shown as an "unfit parent") it is my opinion that this tactic is
misleading and confusing both to the adults and the children and
that frture problems are often created as such a compromise fails
to deal with the realities and problems of the family situation.

However, if such a compromise is determined to be in the best interests
of all concerned, it should be cautioned that a written agreement be
executed between .the parties clearly establishing that oi e parent will
be the primary residential parent and would have major discretion in
the child’s education, religions training, medical treatment and
discipline.

in the final analysis 1t cannot be said that joint custody has been \

lemons”~/ated to be a more effective arrangement for post-divorce child-care thark.
custodial alternatives or that it is appropriate in a broad range of cases. \
There is no objective information available either advocating or opposing the )

concept and experience indicates that it may be valid end workable only for a
small numoer of families.

However, shared custody is a concept which appears to be responsive to
many of the concerns, needs and desires of contemporary divorcing couples. It
encourages persons to resolve their own problems and maintain control over their
own lives and their children rather than surrendering decision-making power to
a third party. Children are provideo with an opportunity for continuing a full
relationship with both parents following dissolution, minimizing the feelings
of guilt, divided loyalty and loss so often observed in children of divorce.

The concept is perhaps most effective in avoiding the sense of loss, powerlessness

and alienation experienced by non-custodial parents where sole custody has been
awarded to one parent.

With increased reliance by courts on the use of dlsputt-resolution
echniques to resolve conflicts between divorcing families, the “wln-lose”

syndrome surrounding custody issues can be significantly reduced. In this
framework the concept of joint or shared parenthood would continue to gain
acceptance and, therefore, should be fully understood by all Involved in the

dissolution of marriage process. Although shared custody may not be a panace
for all cases in which child custody may be in question, It is an important
alternative which should be explored and considered by parents as well as
legal and mental health professionals working witn divorcing families.
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TH" FROS AND CCKS CF JOINT CUSTODY

FrepAred by
Donald A. Holub, Director
Milwaukee County Department of Family Conciliation

11" term "joint custody” seems to lend itself to misinterpretation because

it carries the connotation that all responsibilities for custodK are shared
equally. There may be an advantage to substituting the term “"shared custody"
for "Joint custody” because it connotes the idea that responsibilities '/ill

be accepted by each parent and implies that an Agreement as to who does what
is in order. The term "shared custod%/" also seems to imply that each person's
territory is respected and that the chances of conflict are thereby diminished.
"Sharing" also tends to Impl%/ that the non-custodial parent can expect to be
constructively involved in the lives of the children.

PROS

1. Joint custody provides an additional alternative for the Court to use
in its efforts to safeguard the best Interests of the children. Tith the
increasing number of custody contests this additional alternative nay be
appropriate in some cases.

2. Joint custody arrangements permit the Court to more accurately reflect

the present trend in our society in which both parents are expected to take
Xauctlve role in rearing the children. A Court ordor of Joint custody
demonstrates to the parents that the Court recognizes that each prrent h*s

an important role to play in their children's lives. The increased feeling
of parental responsibility may result in more faithful compliance with support
orders and with other orders made for the welfare of the children. * Joint
custody order when appropriate provides the opportunity for the psrents to
develop the ability to canage custody conflicts end decisions on their o-m
with less need for outside iIntervention.

3. Now that many states havs diminished or eliminated the concept of fault
in tho divorce process, Joint custody provides a seep toward diminishing the
concept of fault in ehe custody procsss.

A Joint custody arrangement rsy provide more adequately for the children's
needs when they have a strong *ttachment tc both of their parents. Joint
cus.ody provides greater opportunity for both parents to have a means to
provide guidance and direction for their children. A successful Joint custody
arrangement could decrease the feelin% of loss thee many children feel when
le seems they have lost a parent in the divorce, and it could decrease the *
pressure for them to choose one parent over the ocher.

3. Joint custody provides the Court with an opportunity to allow more _
laeitud# for both parents to have a voice In custody decisions. The assumption
Is thst f.o parents will make better decisions than one parent could rrkt.



Joint Custody from the Child"s Point of View

Jack C. Westaan, M.D.~*

At one tine, fathers were favored over mothers in divorce
child custody action?. In recent decades, the preference shifted
toward mothers- (Derdeyn, 1976). As a result, the idea of joint
custody with equal rights and responsibilities of both parents
for their children has emerged because of the slighting of the
interests of fathers (Roman, 1978) .

In thinking about joint custody, it is important to recog—
nize that successful sole custody arrangements in the past have
been de facto joint custody arrangements. The financial settle—
ments and access to children in these post-divorce settlements
have been based upon realistic sharing between the parents and
free access to the children by each parent.

The fundamental appeal of joint custody lies in its philo—
sophical approach to post-divorce relationships between parents
and children. When one parer.t has legal custody and the other
is on a visitation basis, there is a tendency to view the cus—
todial parent *s more and the visitation parent as less impor—
tant in the lives of the children. The joint custody concept
makes explicit the sharing of rights and responsibilities that
have been implicit in successful sole custodial relationships
between parents and children. Joint custody 1is a popular con—
sideration in the minds of many who divorce because both parents
can regard themselves as continuing their previous roles in the
lives of their children. At a more practical level, joint cus—
tody may eliminate child support payments as well.

Joint custody, then, 1is a means of equalizing the rights
of parents vis a vis their children. Joint custody has not
been proposed by advocates for children, however, In fact, one
group speaking for the interests of children has stressed the
opposite: designating a single custodial parent who has com—
plete control over the visitation program (Goldstein, 1973).

Under most circumstances, parents are in the best position
to work out custody and visitation arrangements (Mayo, 1976;
Milne, *978). They know their children and life styles and are
motivated to carry cut their own agreements more than those iIm—
posed by a court. When they are responsible for arranging their
own post-divorce relationships with their children, there also
is a reduced tendency to shift their responsibilities to others.
From the point of view of courts and their conciliation ser—
vices, joint custody eliminates troublesome details from liti—
gation. Although joint custody statutes usually stipulate that

eProfessor of Psychiatry, University of Wiscor.sir.-Madison,
Madison, Wisconsin.



it be granted only when 1in the interests of the children, an
evaluation of those interests rarely occurs if there 1is paren—
tal agreement to joint custody.

In the case of adolescents who literally have two homes in
the same community, jJoint custody can be a practical arrange—
ment. At that age, youngsters®™ relationships with their parents
are basically formed and they are able to make reasonable choices.

The experience of child psychiatrists with joint custody,
however, calls attention to the fact that some parents do not
foster the interests of their children. A joint custody arrange—
ment can be a way of avoiding facing specific planning for the
affected children. It also promotes the illusion that parental
relationships with children can ue preserved unaffected by the
divorce. Overlooked in the process is the “act that divorce 1is
a family affair and that when two spouses di.orce each other,
they are in effect divorcing one-half of each of their children
(Westman, 1971). As much as many divorcing adults would prefer
to ignore the fact, divorce forces children to split their lives
between two separate lines of allegiance to each of their par—
ents. Although divorce may create a less pathogenic home for
children, divorce does fore? each child into a new kind of rela—
tionship with each parent. Even though successfully mastered
by most, divorce constitutes a stress for affected children
(Westman 1972). This consideration in itself leads many par—
ents to find other ways of resolving their marital problems than
through divorce.

Child advocates are less concerned about joint custody as
a concept and more concerned about the ways in which it is im—
plemented. The critical issues are the residential homes for
children, the Mount of time the children spend with each parent,
and the presumed equality of each divorced parent in making
decisions that affect the lives of the children.

From the point of view of children, splitting their lives
between two homes and emphasis upon the equality of contact
between parents and a sharing of responsibility for decision
making between two divorced parents pr,se many practical prob—
lems. There 1is not enough experience with joint custody at
this time to know if it really accomplishes its aim of preserv—
ing parent-child relationships. Growing clinical evidence
suggests that it does not, and actually may he contrary to th?
interests of children. Joint custody allows parents who have
already altered their child"s life to further add the ambiguity
of two homes, possibly with two neighborhoods and even, incrtc-
ibly in sane cases, two schools. The minds of seme divorcing
adults are so distant from the interests of their children that
clinicians are called upon to point out to them that children
have their cvn lives to lead and are not simply objects to be
moved back and forth between their parents.



Ths flaw in the joint custody concept 1is that it ass *ves
that each parent can play an equivalent role in a child*s 1-fa
after divorce. This springs from the wish of parents to pre—
serve their pre-divox.ee relationships with their children after
separation. Ignored, however, 1is the fact that separation in—
evitably alters the nature of parent-child relationships. As
one 14 year old boy put it, "If ?*cm and Dad both want my custody
and want the best for me, why ara they getting a divorce?"

Joint custody can le sought by parents as a means of avoid—
ing facing the fact that divorce does change relationships be—
tween parents and children. The thought of joint custody can
temporarily ease the pain of separation, but inevitably the fact
must be faced that the parent living with a child initially plays
a more significant role than the separated parent in that child"s
life. We find that parents seeking joint custody sometimes
really are ambivalent about their divorce and are trying to
"have it both ways™ through separation from their spouse with
the hope of not altering their relationships with their child—
ren. Furthermore, joint custody can be a way of maintaining a
remnant of the marriage through the children to the disadvantage
of all parties.

To further compound the problem, joint custody 1is often
sought when there are young children. Prior to the elementary
school years, shifting from one home to the other, even when
arranged at yearly intervals poses the trauma of separation from
a beloved parent periodically. Attempts to resolve them b:
shifting living arrangements to a weekly basis accentuate t.e
problem since the experience of separation for young children
is felt nightly. To illustrate the way in which parents may be
insensitive to the impact of weekly transfer on children: a
three year old boy was moved from one parental home to the next
every other week, and although he was experiencing nightmares
and a regression in personal habits, this was disguised by the
tendency on the part of each parent to blame the boy®s reactions
on the time spent with the other parent.

All of this highlights the fact that a joint custody ar—
rangement requires the utmost in harmony and cooperation between
two adults who are divorcing each other because of incompati—
bility. To further complicate the matter, children may express
their resentment over tha fact that their parents have divorced
by manipulating each parent against tha other (Westman, 1970).

The problems with joint custody crow with the passage of
time. From a child"s point of view, tha joint custody arrange—
ment contains the potantial for disillusionment. Since it is
likely that mature people resorting to divorce wilt remarry
others, the remarriage of one spcuse or both add f ap-@ |, dren
to the picture. Consequent® , the preservation of a subat|ﬁiill
relationship with the children cf a previous marriage poses



significant problems in the integration of a new family unit.
When one parr vt or the other inevitably is unable to maintain
an "equal™ role in the life of a child, maintaining the facade
of joint custody belies the dilution of the pre-existing child-
parent relationships. e

The major problems with joint custody lie in splitting

residential living. For growing children, stability and con—
tinuity of home and neighborhood arrangements is a primary
consideration. It is obrious that con .inuity of a child"s

school experience and peer relationships.are .lImportant. The
task of growing up is difficult enough if one has a single set
of parents, heme, neighborhood and school. Honoring these con-—
siderations for children would mandate that the establishment
of two homes be such that the school and peer group experiences

not be altered. It is true that many children, because of our
mobile society, experience moves from one neighborhood or city
to another. This is a fact of life to which many children must

accommodate, but is not an expression of furthering their de—
velopmental interests.

IT we look at post-divorce parent-child relationships from
a child"s point of view, it is clear that free access to con—
tact with both parents 1is both desired by children (Rosen, 1978)
and advantageous developroentally. Free access to parents, how—
ever, does not mean adjusting to two homes, two neighborhoods
and possibly two communities.

Joint custody also can be used when divorcing parents dis—
trust each other. Neither parent wishes to relinquish the child
ti the other. Rather than resting upon mutual respect between
the divorced parents, the arrangement is an expression of lack
of confidence. Shifting children back and forth between such
homes is an invitation to exploitation of the child by each
parent and the manipulation of parents against each ether by
the children as well.

When parents are committed to the interests of their child—
ren, are able to work harmoniously 1in post-divorce arrangements,
and mutually respect the relationships of the children with each
other, the designation of one parent as the primary custocian
with an open, amicable conenunication channel for promoting the
children®s interests with the separated parent meets the inter—
ests of the child. The stability of their home life, peer
relationships and school can be preserved while their relation—
ship with the noncustodial parent is fostered. This 1is de facto
joint custody which also allows for the likelihocd that rela—
tionships with one parent or the other inevitably will be atten—
uated with the passage of time. When parents divorce, they are
electing to follow different life paths, and it 1is. most unlikely
that each of their children will remain central in thr.eir I<f*"
priorities. From the point of view of the affected children,



it is preferable to recognize this openly than to maintain the
fiction of equal commitment on the part of both parents to the
childron.

Although eftan out*- Wghed by parental consideraticr.3, it
is necessary to point out that, especially when parents can
raaintain harmonious post-divorce relationships, the affected
children wish that the divorce had not taken place at all. It
is evident that under most circumstances, post-divorce harmony
is not possible between the separated parents, and that fact in
itself precludes joint custody. Furthermore, there are circum—
stances 1a which the interests of children are served by the
limitation or even elimination of contact with cr.e parent against
the wishes of that parent (Benedek, T977) .

Of greatest concern is the fact that children are remark—
ably adaptable to lif»- ciroumstances. It is well known that
even when physically abused by their parents, children seldom
complain. The reports of successful joint custody arrangements
in which children are moved back and forth between two homes
are cot based upon an analysis of the long :ern impact of these
arrangements on the children. Most of the sanguine reports are
from the parents®™ points of view. The fact that children do
not "ocally protest or even bchaviorally reflect their discom—
fort does not mean that long range repercussions from tnese
arrangements will not occur. It is this fact that makes child
advocates question the enthusiastic early reports of parents
regarding joint custody arrangements.

In conclusion, philosophically it is desirable to approach
all divorce arrangements regarding children with the expecta—
tion of preserving both parents®™ rights and responsibilities.
The automatic presumption in the past of the primacy of one
parent over the other has contributed to many unsatisfactory
post-divorce arrangements for children. la that light, the*
idea of joint cuatody 1is appealing. The problem, however, lies
in implementation. The conceptual advantage of joint custody
breaks dcvn when the realities of divorce are examined. Because
of changing life circumstances, cne parent or the other usually
plays a greater role in the lives of affected children. The
fact i1s that when a family is broksn up through divorce, the
relationships between parents and children are inevitably al —

tered, rarely equally.

If the spirit of statutes enabling joint custody were
followed,

"the court may give the care and custody of such
children to the partias jointly if the parties ao
agree and 1f the court finds that a joint custody
arrangement would be in the best interests of the
child or children (State cf Wisconsin, 10*7),"



joint custody could be used as a means of furthering the bsst
interests of children. In most instances when parents agree
to joint custody, however, there is no judicial review cf
whether or not the interests of the children would be served.
Under most circumstances, therefore, it is likely that sole
custody 1is the most realistic post-divorce sett3.enent from the
point of view of affected children. The 1impact of joint cus—
tody on children remains to be dettrmined. Whether or net the
interests of affected children are rerved will depend upon the
maturity of the parents, not the legt'.l arrangements.
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privileges to a parent who does not have custody; the right of th-
€N Id to the emotional, social and learning benefits of a staolc
relationship as is possible with both of the parents and the right of
the parent to know and share the love of the child.

Oregon Court of Appeals 8-17*7**, R£: Marriage of Delf 582 P2d 96.

arenthood is a continuing bilateral responsibility and opportunity

It cannot be avoided or successfully divided. A decree of divorce
offers no excuse or alibi for the abatement of par»Inr«il Interest m
obligation. The dissolution of the marriage contra.c, leaving in its
wake children who are the innocent victims of the resultant bioken
Mime, should be a challenge to the fathers and mothers of such children
to make an even greater effort to minimise, as far as possible, the
Incidental and unavoidable losses of love, council and guidance.
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Child Custoay Contests in Historical Perspective

B3 ANDRE P DERF)E3V MI)
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- more on ch%dren semotlona?nee A |t{;(-1lke| each (3. p A6t It was not until the sixteenth century
that courts will ncreasinaly call on nsvchiatrists ny that children began to be looked on as being of pjrucu-
A o egsglonals%)rx P?n maklljn lar interest, having important and specific’ deyel-
o dBCIsias. p ¢ip g opmental tasks to perform, and being worthy of affec-

V o-slw
yls) ?a a<*UMtMt»-coniury England the father wnptwah
custody wm almou without lirxvt (5) Because the fa-
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310 SURVIVING THE BREAKUP

to substitute for lacunae within the family structure, nevertheless, even a
we regard such services as supplementary or secondary, the divorced
family is at high risk when it stands alone.

Issues cf Custody

Taken as a whole our findings point to the desirability of the child's
continuing relationship with both parents during the postdivorce Years in
an arrangement which enables each parent to be responsible for and
genuinely concerned with the well-being of the children. For those par-
ents who are able to reach an agreement ou child related matters after
divorce and are willing lo give the needs of the children priority or a
significant role in their decision-making regarding how and where the
children reside, joint legal custody may provide the legal structure of
choice. (The parents of one-quarter of the children in our study who
had been able to maintain a shared commitment nnd devoted parentln%
within the conflicted marriage would provide an appropriate pool ¢
candidates for joint custod)(.) Although the influeucc of the legal struc-
ture ou the fabric of family life may be considerably less than many
persons believe it to be. nevertheless, there is some evidence that legal
accountability may influence and shore up psycholo?ical and financial
responsibility. Furthermore, there is evidence in our findings, that lack-
ing legal rights to share in decisions about major aspects of their chil-
dren's lives, that many noncust >dial parents withdrew from their chil-
drrn in grief and frustration. Tncir withdrawal was experienced by the
children us a rejection nnd was detrimental in its iinj>act.

In viewing joint legal cust »dy as u reasonable step, we differentiate
slum .1 Ie?al_ rcsj>onsinilily end slurred physical custody. Both concepts
require clarification itt law and research. Some mistakenly view joint
physical custodY as requiring u strict sharing of the child’s time on an
equal or fifty—fifty basis. Actually joint physmal custody can tike many
forms, and Parents can negotiate or modify a division of tim* in con-
sideration of the nerds of the children utid of the adults. Centra! to tire
notion 1 hared physical custody is nn understanding that it does not
mean a | .else apportioning of the child's life, but a concept of two com-
mitted parents, in two separate homes, earing for their youngsters in e
postdivorce atmospherr of civilized, res| cctful exchange.

There appears to lie no compelling lej nl reason to (uiltern the divorced
fumil\ after the murticd family and to establish one presumptive pattern
for all couples. I'atents may have little interest in their rluldicn; they
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Implications of the Findings

mbit demean or exploit their children; they may use the children to
Botabliih a permanent foothold in the divorced partner's life, Moreover,
B pat custody poses many logistical problems because of the mobility
m adults in American life and the high incidence of remarriage.
| Our findings point, however, to the undesirability of routinely dcs-
K routing one parent as "the psychological parent” and of lodging sole
mrgal and physical custody in that one parent. Such an arrangement has
I hem interpreted by the courts *o presume that the child does not have
f two psychological parents. This finding can be devastating to child and
'Barent when both parents are indeed committed to a continuing rcla-
[ onship with their children. N
~In taking a position in favor oi flexibility and encouragement ofﬂomt
jIrgal custod'- where feasible, as a symbol of society's recognition of the
[ child's con  .ng need for I>oth parents, we ofler a view diametrically
I opposed to that of our esteemed colleagues Goldstein, Freud, and Solnit
me their book llcyotd the Best Interests of the Child* Although we
[ share @ common ps/chodynainic framework with these colleagues, we
have in the course our research, arrived at findings and rcconinienda-
" tions which are greatly at variance with their views. Our findingis re?ard-
ing the centrality ol both parents to the psychological health of children
and adolescents aide leads us to hold that, where possible, divorcing par-
ents should be encouraged and helped to shape postdivorce arrange-
ments wl 'ch permit and foster continuity in the children's relations with

both parents.

Building Blocks for Constructing
Preventive Intervention

We began this work with the conviction that divorce is and should re-
main a readily availulile option to adults who are unhappily married.
Our findings, although somewhat graver than expected, have not
changed our conviction. They have given greater impt >sto our interest
in easing the family rupture for children and adults alike and in Provid-
in? a knowledge base in the real experiences of divorcing families fnr
infoiined parenting as well us for improved legal, educational, and psy-
chological interventions which can prevent, or at leas mitigate, unhappy
anti psychopathnlogicul outcomes for the children.

|( (m\lftvr%r : r@wggn% ‘,rer}d7 ﬁ!hed J. Sninit. ttcifotiil ihr Hrtl Infiwifi
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£s the new law working?

Rl R reter

|F YOU HAD TOLD ME a year ago
that 1'dl like joint custody | would have
told you. 'You're a tool™ laughed EVe-

yrtEIsewhere Barbara declared:. "We
fﬁn eal with each other on a business- ~
asts, €00 eratlng in a parental
role — as long as we kéep our personal
relgtlonshl out of tI*
velyn and arbara are two Sacra-
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Ir ex-husbands, W
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ahor eh ts crical %0 maintain t at cust ntlcm] assa Focoefetm? gO{g}
contact* e thrust of joint custo dogt b td y g
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| n MARCH, Evelyn and DIls met with
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thou%ht Tm not omg to }gyut the

id through this.! O 0
had 1*yr atrne tbera dB tt
the arfang ement EH was ask mg
one eek WI'[ |m aod .ore rp
woul nt e good for him* Sne also
objected to Elfjs’ demands th a(ti e meet
ﬁ Rgroveal abysitters and that she
ave n0 men tn the house,
The %ounselor ask%d Evelyn, &/holl
would {eason le Joirtt custoaly
arrangement for you?x

"l h(?ven tgiven Itn th?ét ht,"* Evelyn
regh testllz dhll hmkoL*»l

Joint custo WOU mean fi tlng?
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Fgr nine mouths %ter Barbra r.<ed"
for Ivorce, she and her husbe id. SIeve,

and their rwo young sons cootlnued to,
live under the same rtkd In an atmt**

Elllsllalms that bis ex-wlfe would
bive rejected the 1Jen bo the spot, but
ne counselor made It dear that If she
didn't, cooperate sbe could lose distody
altogether. o .

So despite the rough start aod with
sexcellent" counseling. Evelyn says she
and Ellis establlsed a goal; "Let's make
things as easy as poJble for Bobby."

Under tbe oew custody arrangement.*
Ellis bas Bobby every other weekend,
plus three months la the sui 'mer. Dur-
ing summer vacation E.i a ssumes e
the every other weekend privileges. .

But that change Isonly a pale reflec-
tion of the radical difference lo thelh
lives.

.Tut a father again," Ellis says, smil-
ing broadly. ’ Before, | wm Just someone *
who visited ooce In awhile, and | could
never say anything about Bobby. Now
Evelyn reccgnLes me as an equal, she
view? me differently."

guilt tongue-lashinjs and Icy riieocesp-
fear and pain.

But Barbara, a state accountant clerk,
was afraid to leave. She doubled that
she could support herself and the boys*
00 her S1.000e-month salary, and she.
was worried about being charged with
desertion. T e

Aod Steve Wouldnt budge unless
Barbara agreed to joint custody and b£
support proposal —

Baroara says she fought Join* ustody
because she is a fradljonaiist who be-
lleved L.tlI children oelong with their
mother and because sbe couldn't be*
convinced that shuttling children back
and forth week after *eek would be
good for them.

Counseling books and hours of soul-
searching allayed some of her fears, but
still she was coocerned about dealing
with ber husband after so much gatl
had poi'ooed their relationship.

T* t problem didn't bother Steve.
"It's a myth." he insists,' that you must
be friends for Joint nstr ty towork. You
just have to work oU the rules oo how.
you are going to cr oduct the business of
co-parenting"

An active member of Equal Rights
for Fathers and tirelra worker for
passage of the Joint custody taw, Sire
successfully delayed court actioc jo tha
divorce until the law went Into effect

I BROUGH THE COMMUNICA-
tlon and cooperation developed by
sharing the rtghfc and responsibilities of
rearing Bobby. Evelyn says she rod
Ellis have become supportive Wendt
*We didn't comr.unlcite this well when
we were married.* she laughs. They
freely phone to discuss B< Ay's prob-
lems, “neither of us blaming the other,"
and. ironically, at trees they find them-
selves a united front combating Bobby's
attempts to manipulate them.

Moreover, the sharing has poe be-
yond tha legal agreement Evelyn re-
cently started a rew foi that requires
working ewnlnp. To spare ber Nibydt-
ting fees, EI1U [ cks up Bobby afer
work every school day. prepares dinner
and helps Bobby with his homework
until his mother coma for him.

Says Evelyn, Thb b tbe bat derision
for all three of us that we could have
made.*

Bobby, a shy. quiet third-grader, siys
he tf happy that be v*s more of hb-
father and that the fighting has stopped;:
He recently expensed hb fceflap inan
invitation he wrote at school:

r At ED WITH the proposition of lon
Ing custody Jtngfther or accepting Joint
custody, Battuni acquiesced.

- today she has « small apartm'i-i
within minutes of the family home that
Steve refinanced for himself and the
children He has the boys one week, she
the ntrt. an errangfment lhe four of
them worked out together, end one that
appears lo satisfy evrryooe.

After five months of Joint custody,
Barbara admits tt Is working well 'The
chlldreo have us equally In their lives.
ok If you don't share In this much of your
children's Uvea, you lose loo much of
Ibrir growing up."

Moreover, she contends that Joint

Bﬁﬁrénﬂ ou art ﬁett J]g good togvth

tt. Mom. <df>ou unit-: m>d : .

) ruslraly relieves children of gull! and
{0 Lny '[Jfll\r/]ﬂ communion. |'wont )eu ? help* them adjust lo the breakup "Of
gobcitmr. Low Bobby" 1( course tha boys go through an adJuM-

men! every week." the say. "but they're
super.”

Another reason Barbara rays «h!
likes Joint custody is that sharing tha
burdens and responsibilities of rearing
the chlldreo leaves her lima aod energy
forebuild ber Ufa. r 1

But the arrangemeat has kink*. Ver-
bal recriminations continue to puncttf
Ota conversations, and the boys umiF
plaloe Out their parents at times u*e
them as messengers le avoid com.-nuns-

eating. ¢ , ,

I HE CONDITIONS under which
the other family hammered out Ib Joint*
custody arrangement were * retched,
aad ia some respects the family b sntb
reet’ag from the eipenencm —

sphere acrid with or.Jemnatioo and

But dCSp”C that — and the feet that
fhey get tired of packing and unpacking
their clothes — Michael and Jim say
they like the arrangement "because we
get to see them both the same.”

And both boys express relief thal tha
fighting Ig over. , .

L |

H CCORDING TO Mcrsaac. "Any*
thing we can do lo diminish the fighting
Isgood. It is like we (professionals) JuS
recognized that dlvorpe is happening
, sod are for the first time giving support
to the families as they reorganize. la the
parental role, ao divorce takes pladt

. Tnat must continue." R

Some psycheioglsts, attorneys aod
judges qursdon the ability of parents lo
cooperate after dlvorcn when thejf
couida't get along while reamed. *

But BiiakJey Long, director of Sacra-
mento County Family Court Services®
notes that "parents who try Joint cu.*Jody
find there are levels oo Whlch they G S
communicate." o>

Critics claim that chlldren need one
full-time parrot, not two part-timers.

Mclsa: * counters that with 39 percent
of afl marriages ending tn divorce; 0O
percent with chlldreo under the are of
12, we are creating a new family system

— the bl-ouclear family. "The law isjust
beginning to catch up wtth reality." he
said.

Although 13 stateu now have Joint
custody taws, California alone gives it
preferred status. The legislation's spon-
sor, Awemblynan Charles Imbrecht of
Veotura, says that the response to the
change has been favorable, but he be’
tleves it la sail too soon lo judge the
Impnct ‘Well look at It at lead mother
year before deciding If It needs rrfloe-
men!," tmbrect says.



JOINT CUSTODY PLANNING

Encouraging & facilitating joint physical & legal custody plans.

California’s new Civil Code Sections 4600 and 4600.5 (Chapter 915 of the Statutes of 1979) proPose
joint legal and physical custody as an initial preference in alogical progression of choices for custody
decisions concurrent with divorce of parents.

For good reason the law dictates no plan requirements.
Parents create their own joint custody plan.

The statute does not specify detailed plan preconditions on the assumption that tne diversity of *
American culture as well as family-initiated solutions should not be limited to the perception of the
legislation's authors at the time of the measure's passage. Instead, the statute is designed to
encourage voluntary and cooperative plan preparation as divorcing parents assume that the initial
consideration of the court will be joint custody prior to consideration of sole parent custody.

Also, a plan can be required before decreeing sole custody.

A parent who Prefers not to parﬂugate injoint custody is cautioned that, unlike practice prior to
Chapter 915 of the Statutes of 1979, the court isempowered to require a sole parent custody imple-
mentation plan in advance of the court's custody order as a means of d!scernm? how cooperative a
sole custodian parent is likely to be in facilitating frequent and continuing contact by the child with
anon-custodial parent. Demonstration of alack of cooperation, or submission of a Sole Parent
custody implementation plan that foretells curtailment of * freguent and continuing contact" could
jeopardize and potentially preclude a court order of sole custody to that parent.

Initiating the planning process.
How do Civil Code Sections 4600 and 4600.5 initiate the joint custody planning process?

At the time of, ar prior to divorce hearmgi, each parent has the QpPor,tun|t¥,tq submit, independently,
a tentative outline of his/her personal preferences for the administration ot joint custody issues.

A submission of the tentative outline is similar to the present procedure of submltth aForm
1235.50, Financial Declaration, in advance of hearing. The tentative joint custody plan outline is

for use by private or public-agency counselors, intermediaries, or the court. Parents heed not
compare their separate proposals in advance of hearing unless they desire to do so on the expectation
that mutual consultation in advance will facilitate the court's process.

To encourage consideration of joint custody, this is a non-copyrighted procedure and basic plan available

for reproduction and adaptation, in part or’in whole. o
Source: James A. Cook. 10606 Wilkins Avenue. Los Angeles. California 90024



Independently submitted joint custody preference outlines, from each parent, have the following
advantages:

» Giving evidence to the court of how cooperative each of the paients is likely to be in
administering ajoint custody plan.

» Providing information, in advance and possibly not previously available, on how each
parent envisions conducting co-parenting.

* Relieving the court of dictating decisions thzi cou'd be unacceptable to one or both parents.

» Providing a clue tc preferences of each parent and a means of discerning which preferences
coincide. Consequently, preferences upon which there is agreement need not become
issues o f contention.

 Winnowing-out for further discussion the remainingjoint custody implementation plan
preferences on which there is disagreement.

* Providing a priority ranking system to assist in the negotiation of those joint custody imple-
mentation preferences upon which there is disagreement.

Accommodating changes.

Child custody encompasses years during which children are maturing, needs and interests are chang-
ing, and the economic circumstance; and other responsibilities of parents may also be changing.
Therefore, custody plans created by this statute are not intended to be rigid, categorical or without
evolution. By avoiding itemization of specific prerequisites within the statute, California’s child
custody statute of 1979 avoids making adherence to, or interpretation of, a custody plan an addi-
tional or substitute focus for the parents’ animosities.

The purpose of custody p'inning within the statute, on behalf of the child's best interests, is to

encourage negotiation in a spirit of cooperation and accommodation and to minimize accusation
or the imposition of unnecessary restraints upon the options parents may envision for conducting

joint custody.

The statute facilitates the resolving of joint custody issues by parents without state-directed
iImpositions in matters of personal preference.

Customarily, child custody encompasses decisions regarding, but not limited to:

Medical care Education Religion Residence Travel Support



Propose names of doctors or clinics available or intended to use.

Will'you permit and encourage communication by the other parentwith doctors and clinics?

Yes No_ Comment:

Would you be willing togrant either parent the abilitytomake med:cal decisions inemergencies
when both parents are not available?

Vs No Comment:

Would you pro 'ide advance notification to the other parent about proposed and forthcoming
medical care?

Yes No Comment:

Would you offer to participate in medical care costs?

Yes No Comment:

EDUCATION

In considering response to the educational questions, it is not necessarily essential that a child
remain exclusively in a particular school, especially if grade curricula is uniform in an educational

system.)

If education is now in progress, do you offer to assure continuity of schooling?

Yes No Comment:

Would you exchange information of educational deficiencies or strengths?

Yes No Comment:

Would you make available the oppo«rtunity for the other parent to visit teachers'l

Yes No Comment:

Indicate schools (and locations) available for present and next grade.

Name: Name:
Address: Address:



(The following does not purport te imply that the court either favors or discredits the response to
questions on religion. Instead, the questions are posed to aid parents in recognizing and
accommodating each others preferences.)
Are you interested in and willing to assume a religious education responsibility?

Yes No Comment:
Do you have a taligious preference for each child?

Yes No Comment:

Do you have alternate preferences? Itemize

TRAVEL CISTS

Offer asolution to the child's travel costs if one or the other parent moves from, or is no longer
resident ir the original home locality.

For instance, should the parent moving from the county of original residence be required to pay
travel costs to and from the alternate parent’s residence”

Yes No Comment.
Should travel costs be apportioned based on income and ability to pay?
Yes No Crmment;
Will you assume travel costs of the child to fulfill residence with the alternate parent"

Yes No Comment:



Initial inquiry to determine the assumption >'f child X port costs.
Alternatives:
Will you assume all child support costs?

Yes No Comment:

Will you assume all child support costs while the child is resident with you?

Yes N o Comment:

Will you participate in sharing of child support costs based on need and ability of each parent
to pay?

Yes N o Comment:

If costs are shared or allocated, will you provide a monthly itemization of actual support costs?
Yes No Comment:

Itemize anticipated child support costs by item on monthly or yearly basis:



RESIDENCE SCHEDULE

(Indication of where the child is resident, either on an alternating basis or consistently, and the
sharing of significant calendar dates.)

Under the present statute it is no longer necessary to use the term ‘visitation’ with its connotations
of superficiality, brevity, condescension or permission. A few parents may. or may not. wish to
designate a primary and a secondary residence for the child but this ranking is not necessary for
those parents establishing equality injoint custody.

Indicate preference and proposals for sharing residence.

Not all schedules need to indicate an exactly equal sharing of time, and you are encouraged to
propose time schedules that are practical, realistic, and suitable for your personal schedule as well *
asaccommodating to the probable schedule of the alternate parent.

In exchanging and alb eating time available, consider not only alternate days, but alternate weeks,
months, seasons or years as well as the sharing or trading of holidays.

In general, how would you prefer to apportion:
The school year?
The vacation season?

Are the follov ing days important in your scheduling'l

(Note: Many of these dates have not heretofore been alternated in conventional custody/
visitation decrees with omissions occurring by intent or oversight. This list is intended to rectify
an observation of non-custodial parents that many of these dates were omitted entirely from
former visitation schedules.

Yes No Date Preferred resolution

Child's birthday

Your birthday
Christmas

Hannukah

Special religious dates
Winter vacation

New Year's Eve & Day
Washington's birthday
Lincoln’s birthday
/alentine’s Da

Sprtng (school{vacation
Memorial Day
Independence Day
Labor Day

Halloween

continued on page 7



Date Preferred resolution
continued from page 6

Thanksgiving Day

Thanksgiving Holiday

Motlier’s Day

Father’s Day

Other relatives’ birthdays

School or icacher-convenient days off

Are there events, club meetings, obligations or opportunities you would like to accommodate
on behalf of tire child? Itemize.

REMAINING ISSUES

Are there issues or considerations of particular importance to you. which have not been previously
itemized, that would be helpful to you and to the child if indicated in ajoint custody plan?

Itemize, comment:

While not as critical to the underlying functioning of an implementation plan as the items
previously indicated, the following are secondary issues that will help both parents toward imple*
menting joint custody.



Do you agree or permit that yours is not the only acceptable and satisfactory way to raise
children?

Comment:

Do you recognize that the part-time absence of your child, and joint custody, is not a denuncia-
tion or derogatory reflection of your ability to parent?

Comment:

Will you substantiate w th your child and with your other contact*; that joint custody has
established two equally valid homes?

Comment:
Do you agree not to estrange your child from the other parent?
Comment:

Will you respect the other parent's right to opinions and a reasonable freedom of action when
with the child?

Comment:

Do you recognize that other people have differing philosophies and that it is permissible for a
child to experience and evaluate these philosophies for themselves?

Comment:

If brothers and sisters are also involved, how would you prefer the relationship, residence and
other activities be coordinated?

Comment:

How would you approach situations that conventional families usually attend together, such as
graduation, recitals, athletic performances, etc.

Comment:

Will you facilitate the child's contact with grandparents?

Comment:



Communications

Describe the level of involvement you can tolerate with the other parent injoint custody
implementation.

Comment:

Do you anticipate that your level of tolerance with the other parent will change, and under what
possible circumstances?

Comment:
Is oral communication between parents satisfactory for you*'
Comment:

Will you require written confirmation of verbal agreements?

Comment:

Will you facilitate telephone calls or chats by the child with the other parent during those tunes
when the child is resident with you?

Comment:



Each parent has a different quotient of parenting skills and varying degrees of interest and
effectiveness in parenting skills. For realistic and efficient co-parenting both parents are well
advised to recognize and admit these variations without rancor, ridicule or judgement. Insofar

as parenting:
Which parenting task do you believe you do best?
Which tasks do * >u perform least well?

Which services and responsibilities would you most like to assume?

Which would you like least to do?

In making joint custody work, which service or consideration or task would you most like the
other parent to do?

If baby sitting or equivalent service is needed, will you give the other parent the first opportunity
to do so before selecting or engaging an individual other than the parent?

(Prior to enactment of Chapter 915 (AB 1480). Statutes of 1979, and for no discernible or
equitable reason, one parent most often had to assume the expense and inconvenience of
picking up and delivering the child so that the child had access to the other parent during
“visitation." Since the new statute redresses the imbalance in such relationships, the following

question is asked:)

Will you, or can you, pick up and deliver the child to the other parent as frequently as the same
is done for you?

Financial (other than child support)

Do yon believe your joint custody rtuation calls for a budget and a mutual understanding about
that budget'*

Comment:

Dr/ you have preferences or intentions about financial savings for the child?

Comment



Do you have opinions about the child’s safety that you would like to guarantee or convey to
tbe other parents?

Comment:

Do you have preferences and opinions about manners, deportment, and how the child behaves
that you wish to convey?

Comm ;.it:
Do you have proposals or preferences regarding punishment?

Comment:

Will you honor the joint custody implementation plan even though a child’s remarks may be
counter to the other parent’s preferences?

Comment:

Will you concur that if the child is upset at circurr tances in one home that they can’t merely
pick up and move to the other house without communication between the parents?

Comment:
Decisions -

Will you agree that the parent having day to day jurisdiction can make decisions of the moment4

Comment

Do you believe that substantial decisions of longer term consequence should be resolved by
consensus4

Comment;



Dispute
Do you have fears or apprehensions about joint custody not working?
What are they:

Do yau believe that a plan should be subject to periodic review?

Comment:

WUI you permit input about the plan from the child, even if the child’s observations are critical
of your preferences?

Comment:

Will you participate in property and custody settlements out-of-court?

* Comment:

Would you be amenable to mediation or arbitration in case of serious custody dispute?

Comment:

12



/ Information and Records

Civil Code Section 4600.5 (g). Chapter 915, Statutes of 1979, prohibits a custodial parent from
prohibiting access to records and information by a non-custodial parent.

So that each parent may anticipate which records and information regarding the child are likely
to be desired by the other paunt. indicate which of the following are of interest to you.

Medical Camps

Dental Qubs

School Cultural or extra-curricular activities
Religious Friends & associates

Diet Hobbies ¢. interests

Rest

Living &. sleeping accommodations Work

Clothing Income

Pets

Other

Not every question can or need be fully answered.

The intent of this exercise is not to imply that every consideration needs to be
resolved before joint custody can be implemented.

Instead, the intent of these questions has been to focus your attention on
the practical considerations of implementing joint custody and to do so
without the antagonisms or apprehensions that frequently accompany
divorce.

Finally, our intention has been to demonsu ite that since there is such a wide

range of considerations (no single item need le crucial) parents art encouraged
to be flexible and accommodating in recognizing each other's preferences and
needs.
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Added

§4600. [Custody-.orden Consideration of <child's :wishes: Order of prefer-,
encerPleading and finding before-award of custody to person(s) other than
parent, and exclusion of public'from hearing] ; ~ *r

(a) The Legislature finds and dcclare®Tnatjit. ~ the..pubjic”pqglicy’.ofc this
state, to assure minor.children of frequent and continuing Contact with'both
parents after the parents have separated or dissolved their marrlage,-’and-to
encourageParent_szlo share the rights and responsibilities of child* rcaring-in
order to effect this policy.”* m*>* /A V¥ * T

In any proceeding where there is at issue the custody of a minor child, the
court'may, during'the pendency of the proceeding or at'*ny time thereafter,
make such order for the custody of the child during' mlnorltk/ as' may 'seem
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as to.form an mtelll?ent Preference.as to custody, the court*shau,consider
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whom custody should be awarded under paragraph $2) 0rT3). of subdivision
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Code. *- Ink .l ¥ j w5 fokken'>* Wy t-70 1> -t n)-

(b) Custody should be awarded in the followinngr/ger prefefence’dib»rd;

*

mg to the best interests of the child: v .".
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§4600

(2) If to neither.parent, to the person or persons in whose home the child
has been living in a wholesome and stable environment. > .. ;yt <r.

(3) To any other person 0?. persons deemed.,by the court to be suitable and
able to provide adequate and proper, care®and guidance for;.the child....: <r»
(c) Before the court makes any order, awarding custody to a* person or
persons other, than a parent, without,the~consenLpf~the parents,,it shall
.make a finding that an.award of custody,to a parent would be detrimental
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such filing, the court shall, except in exceptional circumstances, enter an uj_
order awarding temporary custody in accordance with the agreement gif -
understanding, or in accordance with any: stipulation of.the parties. In the.-i
absence of an agreement, understanding, or stipulation, the court may, if'V
jurisdiction is appropriate, enter an ex parte order; set a hearing date within 3
20'days and issue'an order to Show cause on. the responding party. .If the' &

responding party.,does not™ appear, or-rcspond.*;Within the “time “set,, the:

(Chapter-2'{commencing with Section 11200) oif Part 3-ofrDivision 9 of the
Welfare and Institutions”Code) (‘for the ‘maintenance-of the *child *shall’
include an order pursuant'H Section 4700 or 4702'directing the. nohcusto”
dial parent to pay any amrant'necessary'for the,support of the child,*to the.

extento,{ the noncugtooial parengsklz}bility to pay, ‘ ' "Iv
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§4"600.5.’ [Presumption regarding joint custody, and award thereof:'Reasons'
for denial: Modification_or termination of order: Consultation with concilia-
tion courn Access to child's records] > b owmEimva . [{r<rir

(a) There shall be a presumption, affecting the.Burden of-ﬂroof, that joint
custody is in the best'interests! of a minor-child where the parents have
agreed, to an award of joint, custody or so a(_?ree in open court, at a hearing
for the purpose”of determining the custody of thedninor child or children’of
thtro*mage. tr WEIV.Xi vjiM Svvt f xt*

|f the court declines to-enter-an- order‘awarding'jointcustody pursuant to

this-subdivision!-the Court shall state in Its decision the .reasons for denial of;
an award ofjoint custody.” * ™ oL

&b) Upon the application of either parent, joint custody may be awarded in
he discretion of the court in other cases. For the purpose of assisting the
court in making a determination'-whether an ‘award off|]0|nt custody’ is
appropriate under this subdivision, the.court may direct, that an investiga-
tion be conducted pursuant to the provisions of Section 4602. If theicourt
declines to(cnter an- order awarding joint custody pursuant .to this subdivi-
sion, the. court shall state in its decision theweasons for denial of an award,
ofjoint custody. *-if, , > fnev-jt tiv =" - -e vem o -t'Lir, m!
(c) For'*the~purposes* of this section,»“joint custody” -means an-order
awarding custody of the minor child or children to both parents and
providing that physical custody shall be shared by the parents in such a vv.aﬁ/
as-fo assure the child or-children-of frequent and continuing contact wit
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§4600.6. (Trial]

(a) In;any. case in which

sole contested issue.' the ¢
except *matters? to whicl
assigning'a trial date and

&b)([n any case in.which

he issues is of the custo
custody; shall, order a t
preference over other civi
may be iMveiii by law, for

Added Stau 1910 eh M | 11.

KCMCoeal



CIVIL CODEO*!

lonal circumstances, enter an %
lance with the' agreement o,
>ulation of: the parties. In the/E
uipulation, the court may, if*.V
dcr, set a hearing date within g
the responding party." If the,
nd; -within the*time ‘set, thel i
y; pendmg the termmatlon of
i S P 2oy
pry T T
<Dt~ b e’
[\/M.ugr,ﬁSSlS\TAM% Order for o
N="0.0; Tvru W msch stU
sieceiving.or in'the opinion™ **
tant to the Burton-Miller'Act.
> Part 3 of Division 9 of the
ntenance of the child' shall*
4702 "directing the.noncusto-
e.support, oft e chlld to the
y

- M —<
[ »Xm, .vm .a,(*--*-. rv.

: < Vi

*VE o iff-otal -Vl btrt

and award thereoffReasons,
" Consultation with conC|I|a-
"4{X]

burden of ﬁroof that ]omt
t||d where the parents have
e in open court at a hearin
Ig munor child, or,&bildren, of.
# mre2.fe-MM>b8VWE' otui,
tg-joint" custody pursuant to’

1gfyihe rea}iﬂnsﬁfotytj%ﬁ't»\ﬂl

custody may be au)ar ed in
the purpose fassmtmg the
award "of %omt* custo
lay. direct that.an invrs ga
f Section 4602, If theicourt,
dy pursuant to thIS subdivi-,
isons for:denial uf an award

itji -d {i:n 1ML tab:
custody" means an order
|dren to both parents and
jy the patents in such a way -
md continuing contact with

hh h w mm.—»— '-

§4600.6
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both parents; provided, however, that such order may, award joint ;legal
custody without awarding joint physical custody. -

(d Any order for joint custody may be modified or- termlnated -upon, the-*
petition of one or both,parents or on the court®s, own motion.if it is shown

that the best interests of the child require.modification or termination of the

order. The court shall state in its decision the reasons for modification op
termination of the joint custody order ifeither parent opposes the modifica”
tion or termination order/ T m ENi-t STty Vi *osmipy e

© Any order-forrtheicustody-of the minor, childtor-children. of d marriage,
entered by a-court -in ;this"state®op any other state "may, !subjecrto” the;
jurisdictional reiquirements”setTorth®m Sections"5152 and 3 IfiSIbchnodified"
at any time to an order of joint custody in accordance.with.the provisions,otn

thissectiQfL/".S, 7 L % . i
(0 In counties having-a conciliati*". court, .\he Tourt*bf the parties. 'may? ati
any time, pursuant;to:local: fule» of court,i consult *with>the- conciliation-:
court for!"the “purpose* of: assisting~the--panies >to formulate *a- plan- -for*
implementation, ot thc".custody border or To resolve any";controversy which

has ansen in the implementation ofa plan for,custody, M , r*i . "ciul . w

(@) Notwithstanding iwy;other,frbvisidn«"of»law, Access to records and-:
informationpertaining.-.to ,a .minor., child, Zincluding"but “hot limited!" tof
medical, ental. ahd.schiMl. fe”rds, shall.not be denied to a parent because.
such parent i.not .the child"s-custodial parenu » j« A »* »tj -0 _ali-j.

Ao stou 1979ch o194 S on e -
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with the, father.ard. I nunor gnt.lmjth"tte tre mil court™ revien.of *U The.otlence tefore-
nother, the-irel, court p abmed iU- t.a vell u on ih*wercue «f*a iffpartud lecgl,
ditorelion by-m it ruli iical. duerstin. Moreover, reemenul?/ the fomer-!

autlody of both chi Ihefomer an lhe . huibend and hi* countel wa*r

ban* of, pretti il i inproper, which agreemenu V\ereﬂ*mut/
ratter. Ihaa on te Mmm um%_e Judicial armwwun%% did"rot neutiolu- the pqytf
trial.court harb-wtd.and tehibiled an utth*kjblw didtai eifict of the mat court tbize. S h/\OJtr,,Ioj
prejudice apuiil the rtier, mrtammm ar,. ra(190) UM CAW 97. 161 Ca] Kotr 438, >dla.
JO tr.;a? » WA omHx, » &Vt Ul it « A/ nut*
£T ot giftW> ICl M ucas ol (UMii Jujifaio
&1600.6. (Trial]

(@ In any case inwhich a ontestcd issue of custody of a minor child is the
sole contested issue, the case shall be given preferimce .over ~otl"er*av" cases.
except matters, to which speC|aI rece.den rrhy,\ he glven**py’,Jayy }_’\Eor
assigning a tnardate and shall he glven AN, ﬁar! NG ULy tinteT
®. In any case in WhICh ﬁtere is more than one contested issue and one oft

the issues is of the custody of @ minor child, the court, ,asaodhe iuue 3f;
custody, ; shall order a separate trial. The. separate .trial shall be given,
preference over other civil cases! except matters to which special precedence*
may be given by law. for assig... ,a trial date. 1<
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(c) In performing the functions described in subdivisions (a) and (b), the
district attorney shall act on behalf of the court and shall not;represent anX
party to the custody proceedings., Vii- jijtf:: ‘A.
Added stau 1976 ch 1399 §1-;,,.. L / tV|ihjr“

(a% When .the district- attorrey in.cursbexPenses[Rursuant to Section 4604,
Intludihy expéses incurred in"a sister State, payment.of. suctrckpenscs maYl.

be advanced by the. county subject to reimbursement by the state, and sha

(b) t_The,-co_urtf‘?. I.twhich;hthlel'.'cfustody./p[ogeegirﬁgJstaplengjlngj'.for.wnich hay
contipuing jurisdiction, shall,',if appropriate, "allocatd, liability for -the reim-
bur§§0ﬁ1eh% jo’f,a,ctual,e%p ngesllncﬁreetfﬁ tﬁea]élstr’lc't a't'tor%y.fé 1ie’fetﬁér, or.
both <*uties 10 .the, proceedings andsuch allocation® sh cons_ututeKn,
judgmrait'fo: thc.'siatc.for.the.funds adyanoqd pursuant to”this,section’, The.

62 Opt/Att,’) Gen"3m (CC d|4605 aulhoriua tula rnmburwnirm &H fipvnvn.incurrid by,a diUrict
attoenry In rcumin* cinadiin countcl to* compel aa indimlual to comPIy with a California rulody"

oi "gr;'whcf«’ih( iMhimiwd'hat'bwn cb*r*id in CaliforniaW h the offnue’of eooccilm* a child in’
vio -bon"of B'cuitodykJeem fTrn™'rnilf" 171 "ijinrl nrffiTf criminal eitraditxA of-the individual
appien o cn, . 4JW3y0C.7V.ud _ o
a0iirrjo aj'j io irHluireA ultrH&tti ra:;ag? atl.;w?« ol toial-.sJ- twitoa

o 'fn-nrifA-noid rekvvfin'lotrbvr vii mmeajift salt 'T? "trica:* vs» OI-Tohq
§eW \A 2V Ini®en,-of.«?unse,.!0 _.chud] B-rjrft bmttnnirjv; '
In_any 'rocetdfng. under this-part where-there:is-in-issuevtbe.custody of &
minor chiid,'the.court may, if it finds it would be indhe bestiinterests of tho
minor: child;rappoint pnvate-counsel to rcpresmLthe.interests!ofthe minor:
child.AWhen-the.court appointsrcounsel to represent the minor,'counsel shall*
cceive a reasonable.sum-for compensation, and expenses”, the.-amount of;
which shall be determined ,by. the court. Such Amount, shall.be paid byithc
parents in such proportions as the court deems just.
Addart Van 1g76eh sis 1. . A tivigelt dub sot Tsfr.0J .COT*?
Appomimenl if UJ¥l tountri fo* weid. pogHVIt werd. conwrvitM, oc , rafwud mnwnxuc rrtA 'C)
H |.f»yu7u* vnv {tr, o <tanitft| ft*"™ 'u "»rhv iatio -/cm nura aft|
o i«suph7'9fti TA bl .i>-1 hi mivisul.9 t~u 'svjli einitm rf-oqtrs Jill
64607 [Mediation! ratM ok Ut tp t*t .o «vi}-rTqg-7>dli*y

(a) Where it appears on the face of the petition or other application for ant

order or modi(kalian of an,order for the custody or visitation,of a child_

children that either or both such issues are contested as provided in Section. i
4600,*46h0.1 of .4601,*the matter shall be set for mediation of. the contested. )
Issues prior to or concurrent with the settln(]l of the matterJbr-hearing. T he

purpose 0f such.mediation proceeding shall be to reduce, acrimony which,

ma,g{. exist between the .parties and to develop an igreement assuring the.
chili.or.children's close and continuing contact with both parents after the,

»cm(m | 79,
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marriage is dissolved. The'mediator shall use his or herloest efforts to effect -

a settlement of the custody'or visitation dispute.-v'

Eb) Each superior court shall make available a mediator. Such mediator may
e a member of the professional staff of a family conciliation courf,
probation department, or mental health services* agency,'or may be any
other person or agency designated by ethe court. Tn ‘order to provide
mediation 'services, the “court shall notJbie required.-to.-institute a family
conciliation court. The mediator shall meet, the minimum qualifications
[:& |req é).f I gouns lor of concilbtiohlas provided Tti Section }745 of the
ode ot Civil Procedure < N 1 1Y A VPR
(c).Mediation proceedings shall be held in.private and.shall be confidential,
and aircomraunic' Mohi, verbal oir/written, from the parties to the mediator,

made in a proceeding pursuant to this section shall be deemed tg tae official
information Withinthe meaniha'of Section 1040 of the Evidence Code-*- xd

MIWStMIWM  v»  VWIHIOVI M v/ IMS. LI UM dipjit Wit VI
necessary..The-mediator'shall have therduty to assess the needs and interests'
of the childwr' £hildftn"involved in <e~-controversy"and shalllbc'pntitled:to
interview the Cdiild or children when'fthe” media'toil ‘deems'such’it.tcrview'
appropriate or necessary. .
(e) The mediator may, consistent ‘with‘local court rules,' render aYr-nim-!
mendation to the court'as,;to the.'ciatbdy/or'yisiution of.the ?ch«a of
children. Jhe*mediator may,'in case* .where; thé. parties/ have ,not reached
agreement as a result of the’ mediation proceedin ,Je.comraendtohha-eourt
that an investigation be conducted pursuant to Section-4602, Crthat other
action be taken to assist the parties to effect'a resolution of the controversy
prior to argjy hearing on the issues. The mediator may, in appropriate cases,
recommend that mutual‘restraining" Aiders‘be-issued.” pending ‘determination
of the controversy=+4o protect'the:well-being of'the children Involved in the
controversy™ Any-agreement reached by the parties as a(result of.mediation
shall be reported-tothe court.and;to counselfor the -parties-by the mediator
on the day;tct.fortncdiationxiSQny-time:thereafter designated hy the court.!
(0 The provisions of this section’shall' become operative oni'January T. 1981*
AdJ.0 SIM* IMOTck'iri |l ISKIM Muck tV. im tqgvnu.. Jaivaiy V IWr.btT'Xf hjgtrtbu'w
nvi [I1Sfh r»uoi stit > anoitiogov] 'I'Mie I alnyrtq
§4700. [Order for child support] [ 1

&a) In any proceeding where there'is at i'sue the support of a minor child,
he court may order.€ither or both parents to pay any amount necessary' for
the support, ‘maintenance, and education of the child. At the re(iuest of
either party, the court shall make appropriate findings with reSPeq to. the

minor child js based.

support payment priorto the payment df any debts owing to creditors. Any
order for child support* may be modified or revoked as/the court maﬁ deem
necessary, except As tb any amount that may have*accrued'prior to the dAte
of the filing of the-nqtice of motion of orderto-show cause'to modify of'
revoke. The'order of modification Or revocation may he made retroactive to'

T4r
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the date of the filing of the r
modify or revoke, or to ,anY da
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] 275. [Sollcmng and taking drug or
submitting to an attempt to procure miscar-
riage: Exceptions: Punishment.] Every
wOma.. who solicits of any person any medi-
cine, drug, or substance whatever, and takes
the same, or who submits to any operation,
or to the use of any means whatever, with
intent thereby to procure a miscarriage, ex-
cept as provided in the Therapeutic Abor-
tion Act, Chapter Il (commencing with
Section 2S950) of Division 20 of the Health
and Safety Code, is punishable by imprison-
ment in the sute prison. (1872; 1967 ch 327
§4 1976 ch 1139 §168, o eratlve Jul

771 Cnt Jur 3d Criminak 516
2352 2353. 2357. 2365, 3169

DEERING'S PENAL

g78.5

§276. [Soliciting woman to submit to
operation, etc., to procure miscarriage: Ex*
ceptions: Punishment: Proof necessary.] Ev-
ery person who solicits any woniun to sub-
mit to any operation, or to the use of any
means whatever, to procure a miscarriage,
except as provided in the Therapeutic*Abor-
tion Act. Chapter 11 (commencing with
Section 239j0) of Division 20 of the He«. n
and Safety Code, is punishable by imprison-
ment in the county jail not longer than one
year or in the state prison, or by fine of not
more than five thousand dollars (53,000).
Such ofTense must be proved by the testi-
mony of two witnesses, or of one witness
and corroborating circumstances. [1937 ch
270 81; 1967 ch 327 85; 1976 ch 1139
§ 169, operative July |, 1977; 21 CalJur 3d
Criminal Law §§2§52 2)53. 2365, 2367
Witkin Crimes pp 78, 79. 520. 525, 526.

CHAPTER 4

Child Abduction
[Tht kMUiHI of CSJMM « conwtmtof || IH -JK)](-*?)'-«« (m«n0<d to rad *» »tw*« by iuu 1*76 ch O ff

§278. Definition and penalty: Return of child.

/

§ 278.3. Detention or concealment of child in violation of custody decree.
$280. Wilfully causing or permitting removal or concealment of child pursuant to adoption

proceeding.

§ 278. [Definition and penalty; Return of
child.] (@) Every person, not having a .tght
0f custody, who maliciously takes, entices
away, detains or conceals any minor child
with intent to deuin or conceal such c'nld
from a parent, or guardian, or other person
having the lawful charge of such child shall
be punished by imprisonment in the stale
prison for two. three or four years, a fine of
not more than ten thousand dollars (SIO,-
000), or both, or imprisonment in a county
jail for a period of not more than one year, a
fine of not more than one thousand dollars
(S1.000), or both.

(b) A child who has been detained or

concealed in violation of tubdivision(a) shall
be returned to the penon having lawful
charge of the child. Any expenses incurred
m returning the child shall be reimbursed as
provided in Section 4603 of the Civil Code.
Swh coats ahall be assessed against any
defendant convicted of a violation of this
section. (1976 ch 1399 10, 10.3, operative
July 1. 1977)

f178J. (Detention or concealment of
child I V|o(|at|on of custody decree.| (a)

Every person who in violation of a custody
decree lakes, retains after the expiration of a
visitation period, ->r conceals the child from
nis legal custod ., and every person who
has custody of a cuild pursuant to an order,
judgment or decree of any court which
grants another person rights to custody or
visitation of such child, and who detains or
conceals such child with the intent to de-
prive the other person of such right to
custody or visitation shall be punished by
imprisonment in the state prison for a period
of not more than one year and one day or
by imprisonment in a county jail for a
period of not more than one year, a fine of
not more than one thousand dollars (SlI,-
000), or both.

(b) A child who has been detained or
concealed in violation of subdivision (a) shall
be returned to the person havitg lawful
charge of lhe child Any expense: incurred
in returning the child shall be reimbursed as

rovided in Section 4603 of the Jivil Code,

uch costs shall be asse«scd against any
defendant convicted of a violation of 'his
section (1976 ch 1399 $ 11 )
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House Bill 2538

Sponsored by Representative RICHARDS

SUMMARY

*

The foOowing summary it not prepared by the sponsors of the measure and is not * pan of the
body thereof subject to consideration by the Legislative Assembly. It is an editor's brief
statement of the essential features of (he measure as introduced.

h,|O|Creates a disputable presumption, that joint custody is in the best interests and welfare of the
child.,

NOTTj] Matter « MM 'see m an amended itcuon t» «r». matter [me W Xwrls.'MI | eustuig law to be omittod;
laew ik~ m bepn «MilMCTtO>
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ABILL FOR AN ACT
Relating to domestic relations: amending ORS 107.137.
a* It Enacted by the People ol the Sute ol Oregon:

Section 1. ORS 107.137 is amended to read:

107.137. (1) In determining custody of a minor child pursuant to ORS 107.105 or 107.135, the
court shall give primary consideration to the best interests and welfare of the child. In determining
the best interests and welfare of the child, the court may consider the following relevant factors:

(a) The emotional ties between the child and other family members:

(b) The interest of the parties in and attitude toward the child; and

(el The desirability of continuing an existing relationship.

(3 The best interests and welfare of the child in a custody matter shall not be determined by
isolating any cr.e of the relevant factors referred to in subsecuoa (1) of this section, or an> other
reievar' factor, and relying 00 it to the exclusion of other factors.

(3) No preference us custody shall be given to the mother over the fauer for the sole reason that
she is the mother.

(4) It laa disputable prwumptlon that Joint custody ISin the best microns and Welfare of tho child.

\(4\ (5) lo determining custody of a minor chdd pursuant to ORS 107.105 or 107.135. tha court
shad consider the conduct, mental status, income, social environment or life style of cither party
only if it is shown that any of these factors are causing or may cause emotional or physical damage
to the child.



visitation rights of the parent or parents not
having custody of such children.

©
manner molesting or interfering with the
other or the minor children.

’ (d) That if minor children reside in the
family home and the court considers it neces-
sary for their best interest to do so, the court
may require either party to move out of the
home for such period of time and under such
conditions as the court may determine, wheth-
er the home is rented, owned or being pur-
chased by one party or both parties?*"

lu (e) Restraining and enjoining either party
or both from encumbering or disposing of airy
of their property, real or.personal, except as
ordered by the court™; v g\e.V ,i;;» %Wj;

-'(f) For the temporary use, possession and
control of the real or personal property of the
parties or either of them and the payment of
Instalment liens and encumbrances thereon.

)

in the family home, the court may require one
party to move out of the home for such period
of time and under such conditions as the oourt
determines, whether the home,’is rented,
owned or being purchased by one party or both
parties if that party assaults or threatens to
assault the other., U¥™>; MIf

- =2 In case d»'ault is made in the payment
of any moneys | aing due under the terms of
an order-pending suit, any such delinquent
amount shall be entered and.docketed as a
judgment, and execution may issue thereon to
enforce payment thereof in tho same manner
and with like effect aa upon a final decree.
The remedy p.ovided in this subsection ahall

ke deemed cumulativie and not exclusive. ¢ I’ .

«ct.(3) The court shall not require an under-
taking in case of the issuance of an order
under paragraph (c), (d), (e), (f) or (g) of sub-
section (I) of this section. 7« tH

4 In arsuit for annulrr
of marriage or tor atparauon. wherein the
parties are ropetitiooers or the respondent is
found by the court to be in default, the court
may, when the cause is otherwise ready for
hewing on the merits, if support or custody of
minor children ia not involved, in lieu of auch
hearing, 'enter a decree of annulment or
dissolution or for separation baaed upon an
affidavit-of the petitiorer, setting forth a
prima fade cam, and revering auch additional

atters aa tho court m chuire. o'
ten»aaonr. Ivn <SW ». ten «.*» 11. tvn»M7
et A "l

For the restraint of a party from in any

seo
That even if no minor il.il.Iren n’\ldJ

Ofic*ov\ 17r77* Tfo re\ji“ul
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* 107.100 (Amended bg 1053 553 12: 1953 ¢ 63i 12
1961 &40 fI 1903 c.476 11: 1965 c603 16: 1969 c.196
I1969059t 128& repeal*! by 19711 c380128 .
.,107.105 Provisions of decree. (1)
Whenever the court grants a decree of annul-
ment or dissolution of marriage or of separa-
tion. it has power further to decree as follows:

: (@) For the future care and custody of the
minor children of the marriage bygone party *
or jointly and for the visitation;rights of the
parent or parents not having custody of such
children as it may deemjustand proper”

()

allowed the care and custody of such children,’
or from either party or both parties iL joint
custody is decreed, such amount of money, in
gross or in instalments* or both, as;may be
just and proper for such party, either party of
both parties to contribute toward .the.support
and welfare of such children.'-The court-may
at any time require-an accounting from .the
custodian of the children with reference to the
f the money awarded

(c¥ For the support ofa party, in grom

|n instalments, or both, such amount of money
for .niriLperiod of time as'it may bejust’and
equitable for the other/party to contribute:
The court may approve,, ratify, nnd decree
Voluntary, property wttlcmer*.;’ngreemepln
providing contribution to the support.of./*,
party.. If.requ«. d by either party, the,court,
shall .make and set.forth->inJt* decree .the
findings of fact upon which.,its award.ipr.
denial of support was based. In making such

;LﬁpO?ﬁ orqer tpgk)qtpurt,gihall roa*pert\y:l*ba

owing msttwx
(A) The duration of the marriage;
(B) The age* of the parties;"

(O Their t}eqlth ar))gm’\oogltldna, amtva
, N(D) Thelr work expenence andjm ping

331

*e |E) Their flnandal ronditioas,'reeourora
and property rights;

>0il hw

\ or dissolutiofnr (F) The provisions of the decree relating to

custody of the minor children of the parties; -a
‘(G) The ’ages, health and dependency
conditions of tkw children of the parties, or
either of them. . A Atr>
~ (H) The need for maintenance, retraining
or education to enable the spouse to' become
employable at suitable work or to enable the
spouse to pursue career objectives; and * *

(D Such other matters aa. the court’shall
deemrelevant. *’ ' g <UL, i
,» (d) Far the delivery to one party of such
part/s personal property in the p-ewgeeioq or,-

For~the'rocovery*from the party'not
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e
JI-
3 E33 yiimst -inrS« Th¥«RnhrfiiriMi» »h« mn. (2) In determininf the proper amount of I
support and the.proper division of. property
pursuant to paragraphs (b), (¢) andi(e) of
subsection t'l) of this section, the court may T V.'[-.V r/
§® VvV - hay.yconmh.ua <*to||yrto\'?h. «qui».tioanto( oonwid«-. « id « « o( 0..'to, convene* on [
, _ ... is tiVm from the decree or
Y - T < * hcr appSSfcordar in»suit for annulment
th? m ft Cpr.dissolution of a marriage or for separation.
4/ ,the appellate court awaros.coats aad*
«Q@N' o Ny..VT?5* °C ~¥S> Idisbursements to the prevailing party. It may
trust and make provision for the di p.*ition-pr; -f o awBrd * that party, as pa t of the costa,
.;.r7 distnbution of such monay or property to br . ~ * wfa of, motyty M, it niay o X
: . . ' : : : | *
and assigns alter Uie purpose ot*m* .rust Has rad Ju«d P S“<»£.><b«|» M « ” tto’rrin . t?- Oc? th S
been accomplished. Upon petition of.a party <r -l>d X

r f ;s>* peroon having an jatnreatinjbi* trust show- v

/ ,/ - ing a change of drcumitanceii vrirranting a

: *sha ?lave;tane. power

C.haqge*in the te,q_rps4gff thlewtcr)l)st, thea courf, ., ration, thg P réies,to auch suit become owners
1 to'.moke and “direct *of an undivide

(5) If. as a result of a suit for the’annul-
ment or dlaaolution of a marriage or for sepa-

L o @ me a
interest ia any real or person*

(e

<ir?|’1rgasonable modifications ini t s'terms.a | property, or both, either party may main*

- > . > -00 - >
o T A 1f) To change the name of either spouse to

a name the spouse held before the marriage.

I j," .The court must decree a diange if/.it, in re-
J\ -»4jueked by the affected i» rty .~ .~ ~jH i

X * ' *(h) A judgment against one party in favor

j . of the other far any sums of *mo«y found to be

| ,#C:. .then rrn-utung unpexl upon any enforoeable
order*or order* theretofore duly made and

S a the provisions afiORS 107.086, and‘for, any

. such further sums as wilttu.ru lattorney fees

entered in the proceedings$ puroiant to any of
v or a_in;;jonaL.OH la.land esperuea of juit <r

‘M p supplemental proceeéﬁng* by filing a

petition in. such suit for the partition of such ** 2 U» Vi
real, or psreonai property, or both, withiii two. * y
year* from ths entry of said decree, showing *'< ' 9,
among other things that ths original parties - ’
to such decree and their joint or several credi-
tor* having/a Uen .upon any such.real or. A
psreonai property, if any there bs,-constitute ?t%
ths sole and only nice—ary parties, to'auch *
supplemental |n na*illnp\Tlii procedure in »
the supplemenul proceeding*, ao far aa appli-
cable, shall be the procedure provided in ORS.
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the fiiet instance and retain jurisdiction in

equity therefor.
11971 ¢280 »13; 1973502 18 19/5¢.722 |1; 19751 733
121977c206 |2; 1977 c«A47 12, 1977 ¢ 878 ]

107.108 Support or maintenance for
child attending .school. (1) In addition to any
other authority of the court, the court may
provide for the support or maintenance of a
child attending school: .... *

(&) After the commencement of a suit for
annulment or dissolution of a marriage or for
sepamtion from bed and board and before the
decree therein; ."W.rirr* le, V.. f 1

(b) In a decree of annulment or dissolution

of a marriage or of separation from bed and
board-and Vi-tl-; = * %

° Sall | 1 —
(C) During tﬁé [IJerEderflcy Ikof %n appea?
taken from all or’part of a decree rendered in
pursuance* of ORS,; 107.005-to! 107.142,

107.260,107.405,107.425,107.445 to 107.520,
107.540,1Q¢4,6100r thissection. , . e

(2) An « Jer.providing for temporary
support pursuant to paragraph (c) of subsec-
tion (1) of this section may be modified at u\y
t.me by the court making the decree appealed
frcm, shall provide that the support money be
paid in monthly instalments, and shall fur-
ther provide that itls’to be in effect only
during the pendency of the appeal. No appeal
Uea from any such temporary.order.

(3) If the court provides far the support
and maintenance of.a child attending school
pursuant to this section, the child ia a party
for purpcses of matters related to that provi-
sion. il NN\i*j*t> .«5i'CV9 »'dh»

(4. As used in this section, "chil attend-
ing arhuol” means a child of the parties who is
unmarried. is 18 year* of ago or older and
under 21 y*an» of age and ia a student regu-
larly attending school,-f tomunity college,
college or university, or regularly attending a
course of vocational or technical training
designed to fit him for gainful employment <e
lif73can 113) . n-hr-/ Ct'i y-A r* *

10711S (AWOet bp IMS ¢SO M IMSc179 (I

ISSSc.IM VA4 IMS t501 tm . | by 1171 ¢ 2*0
« | M v e *«
I"f.US Effect of decree- effective

date appeal. (1) A decree of a>nulroent or
dtasonutioo of a marriage rtwtona the parties
thereto to the status of unmarried persons,
it as a party is marriad to another person
F-Jth decree shall gire ths court jurisdiction to
award, to be effective immediately, the relief
provided by ORS 107.105. Tha decree ahall
revoke a will pursuant to the provt>om of
ORS 112J1&, but the decree shell nil be

1015

effective in so far os it affects the marital
status of the parties until the expiration of 60
days from the date of the decree, or, if on
appeal is taken, until the suit is determined
on appeal, whichever is later. L

) In case either pnrtv dies within
60-day period specified in subsection (1) of
this section,' the decree shall be considered to
have entirely terminated the marriage rela-
tionship immediately before"such death,

unless an apE)eaI ‘f p_'n?llng_ rfi-'i- »a *-|Hr|-r|:

. (3 (@) The Court .of. Appeals or Supreme
Court shall continue to have jurisdiction, of
such an appeal pending at the time of the
death of either, party!'The appeal may be
continued by Ihe personal representative ‘of
the deceased party.’The attorney of record on
the appeal, for the'deceased party/may be
allowed a reasonable attorney fee, to be paid
from the decedent’s estate. However,’ costs on
appeal may not be awarded to either party. )r*

‘(b) The Court of Appeals or Supreme
Court shall hovs’ the 'power to determine
finally all matters presented on such appeal’
Before making final disposition, the Court/of
Appeals"or Suprem*./lourt may 'refer* the
proceeding back, to the trial court forisuch
additional findings of fact as are required, -?n‘

.t 7 (4) The marriage relationship is terminat-
ed in all respects the expiration of the
60lday period speoiied in suhsection'(l) of
this aertion, or, if an appeal is taken, when
the suit is determined on appeal, whichever is
later," without ainy further action by either
party. However, at any time within the 60-day.
period cr while an appeal is pending, the court
may ast aside the decree upon motion of both
parties. ti *r.Vi-Miv *uii =,«*nr'A4d>tu.’

" (5) A decree declaring a marriage void or
dissolved shall specify the date on which the
sw w becomes finally effective to terminate
t'se marriage relationship of .the parties.

(6) Ths 6¢cMay piiried specified in subsec-
tion (1) of this section'does not apply when a
decree declares s marriage aid under ORS
107.005. i £ * V'S u,i
11971¢JSOttSI « . Ui “If* » R > **

1074300bfaaly pi 15T ¢380<2S] I

R

[ -
1971¢ 350 |»]

1.
10713

107.128 Decree* and orders as Ueno;
duration. No order or decree for the future
payment of money in groea or in instalments,
entered under ORS 107.095 or 107.106, ahall
continue to ha a lien on real property for a
period of more than 10 years from the date of

the



1018

(5) In a proceeding held tinder subsection
(1) of this section, the court may assess
against either p«rty a reasonable attorney fee

for the benefit of the other party LI
11975¢.500S3) ,

107.415 Notice of change of status of
minor child required; effect of failure to
give notice. (1) If a party is required by a
decree of a court in a domestic relations suit,
as defined in ORS 107.510, to contribute to
the support, nurture or education of a minor
child while the other party has custody there-
of, the custodial parent shall notify the party
contributing such money when the minor
child receives income from his own gainful
employment, - or is> married *or enters the
military service/' .o i J ti'

iv-;

(2) Any custodial parent who‘does not
provide notice, as required by subsection (1) of
this section may be required by'the court'to
make restitution to the contributing party of
any money paid, as required by the decree.
The court may enter a judgment or satisfy all
or part of any accrued judgment to accomplish
the restitution.-) snc* */ry B fr-hev>
197acdi* iij JIN **nsg -*i*
f KW 42011961 c3*011; rap<4|«dvt%1971c2&)WST”

I-jui--** o ¥ **pp t Jjooooo :c
-y 1074% Investigation, of parties in

DOMESTIC RELATIONS

hire and fix the salaries of such professional
nnd clerical personnel asiare necessary to
carry out the purposes of this section. The
salaries of the professional and clerical assist-
ants shall be paid in the same manner os the
salaries of county officers are'paid.
[1971¢.28013 1973c.502 111]

' 107.430 [Formerly 107.180: 1963 ¢.223 |1; repealed
by 1971 ¢2S0 523

107.431 Modification .of . portion of
decree regarding visitation of minor child”
procedure. At any tin a after a. decree of ~
annulment or dissolution of a marriage pr a
separation is granted, the court may. set aside,
alter or modify so much of the decree relating
to visitation of a minor child as itdeems just
and proper or may terminate or modify that
part of the order or decree requiring payment
of money for the suppori of the piinorvchild
with whom visitatipn is being denied after

[T $Hp ﬂ

@ et aside, alter o
made by the pa,g%vc)‘lpr|nQ¢V|S|t§.u%rhrlgh( S

(?) Service of not je on the parent or other
person having custo&_of the minor duld is
mode in the manner provided by Jhw for

SHIHIRE.AS @ PUMPIOPS ANd s oAl Fer tel

Motion to set aside, alter or modify is

3) A showing that the parent or other -*
person having custody of the child or a person >
acting in that parent or other person’s behalf a
has interfered, with or denied without good 4

domestic .relations suit involving welfare
of children; counsel for children; staff. (1)
Whenever, a domestic relations suit, as defined
in ORS 107 510, is filed, orwhenever a habeas

corpus proceeding or motion to modify on
existing decree in r domestic relations suit is
before the court, the court havi.tg jur jdiction
may, in cas*e in which there are minor chil-
dren-involved, .cause an investigation to be
mode, as .to the character, family relations,
past conduct, earning ability and financial
worth of the parties to the suit for the purpose
of protecting the children’s future interest.
The court may defer the entry of a final
decrew until the court ia satisfied,th.it its
decree in such suit will properly protet the
welfare of such children. The investigative
findings shall be offered aa and subject to all
rulaa of evidence. ' tf

" (2;) I(ht court, on I|t_s own motion, may:, / v‘

U (a) Citj either party to the suit to appear
and t-jotify as a witness during this investiga-
tior, and

'n. (b) Appoint counsel far the children. A
reasonable fee for an attorney so appointed
may. be charged against either or both of the
parties or aa a ooet in the proceedings. m ,” (-

(3) The court having, jurisdiction of cases
described in mibeection f].j of this section may

cause the exercise of the parent's visitation
rightS.-.iv.'olst V> ran-.iv fci*Or *-
[19770878MI-*4 s of)e

15);,71|a| in-w> CV\b VV*.;.-vv>
[ 107435( c.280119 npuM y19730502118|

. ; vic*14 114 1968 <K It; reeled by
1971c. 280128) -e,

P
bz v;nt uu.v eu:, ,|detaC| *f e *ntr*

+ 107.445- Attorney fee* in'certain deva
mestic relations proceedings. In any pro-
ceeding brought under ORS 1D0.110 and
108.120, and in any contempt proceeding
brought to compe' xxnpliance with any orders
authorised by ORS 107.095, or with the decree
in uny suit to annul or dissolve a marriage or
for separation the aourt may make an order
awarding to a party a sum of money deter-
mined to be reasonable as an attorney fee
therein. The order shall be entered and dock-
eted as a judgment, and execution may issue
thereon in the same manner and with like
effect as upon a final dacraa. |,

>» W,

IHfTI cMO |18] ”® T
"y 107*80&1903ciM 113. 196A e3M 12. by
1971 ¢.280[28)] 6 i %t
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26.04.210 Title 26 RCW :

upon the arment of a license fee as fixed in RCW 36-
18,010 shall require each applicant therefor to make
and file in his office upon blanks to be provided by the
county for that purpose, an affidavit showing that"they
are not afflicted with any (_:ontaglous veneréal disease,
He shall also require an affidavit of some disinterested
credible person showing that neither of said persons is an
habitual criminal, andthat the applicants are the a?e of
eighteen years or over. Provided, further. That if the
consent in writing is obtained of the father, mother, or
legal guardian of the person for whom the license is 'e-
quired, the license may be granted in cases where the
female has attained the age of seventeen years or the
male has attained the age 0f seventee. years. Such affi-
davit may be subscribed and sworn to before any person
authorized to administer oaths. Anyone knowingly
swearing falsely to_any of the statements containedin
the affidavits mentionéd in this section shall be deemed
uilty of perjury ?nd punished as provided by the laws of

e state of ashmgton. (1979 ex”, ¢ 128 § 2; 1973 st
ex.s. ¢ 154 §29; 1970 cx.s. ¢ 17 8 5; 1963 ¢ 230 § 4;
1959 ¢ 149 § 3: 1909 ex4. ¢ 16 8 3; 1909 ¢ 174 § 3:
Code 1881 S§ 2391, 2392: 1867 p 104'§ 1: 1866 p 83 &8
13. 14; RRS $8451]

1973 1 N.U € 1sa: SBE note following RCW

Steerability

112.030.

Penalty for violation of marriage requirement! RCW 26.04.230.
26.04.220  Retention of license by person solemniz-

ing _ Auditor's record. The person “solemnizing the
marriage is authorized to retain in his possession the li-
cense, but the county auditor whoissues the same, be-
fore delivering a, shiall enter in his marriage record a
memorandum of the names of the parties, the consent of
the parents or guardian, if any, and the name of the af-
fiant and the stbstance of the affidavit upon which said
license issued, and the date of such license. [Code 1881
$2393; 1866 p 84 § 15; RRS §8453.)

26.04.230
ments. Any person knowingly violating any of the provi-
sion; of 'this act shall, ‘upon conviction thereof, be
Punlshed by a fine of not more than one thousand dol-
ars. or by imprisonment in the state penitentiary for a
period of not more than three years, or by both stich fine
and imprisonment. (1909 ex4. ¢ 16 S 4- c 174 §4;
Code 1881 f 2394; 1866 p 84 § 16; RRS § 8452,

*Re»isrr s KOIr. 'this MI1* it codified tt RCW 3604 030, 26 04 040.
2604 210. ind 2601 230

26.04.240 Penalty for unlawful solemnization------
Code 1881. Any person who thall undertake to join oth-
ers in matriage knowing that he it not lawfully author-
ized S0 to do, or any person authorized lo Solemnize
marriage, who shall Lo_m persons in marriage contrar}( lo
the provisions of 'this chapter, shall, ugon conviction
thereof, be punished by a fine of not more than five
hundred, nor less than_one hundred dollars. (Code 1881
$2395; 1866 p 14 | 17, RRS f 8454 FORMER PART
OF SECTION: 1909 ¢ 249 f 419; RRS f 2671 now
codified as RCW 26 04.250 |

(Title 26 RCW—p 4]

Domestic Relations

Penalty for violation of marriage require-

Co c”L jS

<Rcsiser's note: ‘this chapter* (chapter 182, Code 1881) is codified
as RCW 26.04.010, 26 04.050 through 26.04.140 and 26.04.220 *1*
through 26.04.240. Code 1881 |$ 2391 and 2392, being part of chap- *»
ler 182, Code 1881, appear to be superseded by 1909 es.s. e 16 § 3
(RCW 26.04.210) which is subject lo the penalties of RCW 26.04.230. V_I

_ f

26.04.250  Penalty for unlawful solemnization ]r
1909 ¢ 249. Every perron who shall solemnize a mar- ;
rlagc when either” party thereto is known to him to oe fr
under the age of legal consent or a marriage to which, "
within_his knowledge, any legal impediment exists, shall 2
be 0%untgof a gross misdemeanor. F1979 exs. ¢ 128 83 ;
12%0 c ?S)) § 419; RRS § 2671, Formerly RCW 26.04- £
240, part.

Punishment of grots miuiemcanor when not fined by statute. RCW

9.91020. nn
| f
Chapter 26.09
DISSOLUTION OF MARRIAGE ~ LEGAL
SEPARATION ~ DECLARATIONS CONCERNING
VALIDITY OF MARRIAGE

Sections

2609.010 Civil practice to govern Designation of proceed
in

26.09.020 Petition in proceeding for dissolution of marriage, legal
separation, or for a declaration concerning validity of
marriage Contents Panes

26 09630 ~Jloaetimrfor dissolution of marriage Court proceed-
ings. findings----- Transfer to family court------- Legal
separation in lieu of dissolution.

26 09 040 Petiticn to hnve marriage declared invalid or judicial
determi-ution of validity Procedure find-
ings-—- Grounds— legitimacy of children

26 09 050 Provisions for child support, custody and visitation—
Maintenance------ Disposition of property and
liabilities.

26 09 060 Temporary maintenance or child support— Tempor-
ary restraining order Preliminary injunction

2609070 Separation contracts.

26 09.080 Disposition of property and liabilities-——--- Factors

2609 090 Maintenance orders for either spouse------ Factors

26 09.100 Child support-----Apportionment of eepense

26 0v.HO Minor or deprndeni child Court appointed attorney
Q represent----- Payment of costs, fees, snd
aIS ursements

2609.120 Support or maintenance payments To whom
paid------- Arrears* .a.

26 09.130 Support or maintenance payments— —Order to make
assignment of periodic rarnmgt or trust interne = =
Duty of payor la withhold and transmit

26.09 140 Payment of costs, attorney's fees, etc

2609.150 Decree of dissolution of marriage, legal separation, or
declaration of invalidity Finality Appeal------
Conversion of decree of legal aspiration to decree of
dissolution Nam- of wife.

2609 160 Failure to comply with decree or temporary ajenc-
lion------ Obligation to make support or maintrnance
payments or permit visitation nr <suspended------
Motton

2609 170 Modification of decree for msintruUKc or tupgmrt.
properly deposition Terminal* m of maintenance
obligation and child support Gtsunda.

2609 180 Child custody proceeding— Coenmet crmeni------ No-
the Intervention

2609 190 Chilit cuiiody-——- Relevant factors in awarding custody

2609 200 Child custody------ Temporary cuatody order— Vaca
lion of order,

2609 210 Child custody Interview with child by couri
Adi ne nf professional personnet

2609 220 Child custody Investigation and report

U¥ii 14)

* ——
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Dissolution of Marriage

26.09.2J0 Child custody--------- Priority status of proceedings-----
Hearing Rccerd Expenses of witnesses.

26 09.240 Child custody------ Visitation rights.

26 09 250 Child custody------ Powers and duties of custodian--------
Supervision by appropriate agency when necessary.

26.09.260 Child custody decree Modification.

26 09.270 Child custody------ Tempotary custody order or modifi*
cation of custody decree Affidavits required.

26.09.280 Child custody or support actions or proceedings-------
Venue.

26.09.290 Final decree of divorce nunc pro tunc.

26 09 )00 Restraining orders Notice Refusal to com-
ply Penalty Defense.

26.09.900 Construction-------- Pending divorce actions.

26.09.901 Conversion of pending action to dissolution proceeding.

26 09.902 RCW 26.09.900 and 26.09.901 deemed in effect on July
16. 197)

26.09 90) Construction of chapter with uniform child custody ju-

risdiction act (chapter 26.27 RCW).

Living in mtritsl relstionship within state submits penon to state ju-

risdiction &S to proceedings under this Chtpter. RCW 42i. ItS
Process Domestic rehlions sctioni: Rules of ceurf: CR 4.1.

26.09.010 Civil practice to govern—  Designation of
proceedings  Decrees. (1) Except at otherwise specif-
ically provided herein, the practice in civil action shall
?qvern all proceedings under this chapter, except that
rial by jury is dispensed with. .

(2) A proceedlnq for dissolution ol marrlage, Ie(T]aI
separation or a declaration concerning the validity of a
marriage shall be entitled *In re the marriage of
e AN e * Such proceeding may be
filed in the superior court of the county where the peti-
tioner resides. _ ,

_ &3) In cases where there has been no prior proceeding
in this state involving the marital status of the parties or
custody or support obligations, a separate custody or
support proceeding shall be entitled *In re the (custody)
(sup ortS)O.f-.--= ---------------- . .

_ (45) The initial pleading in all proceedings for uissolu-
tion of marriage under this chapter shall be denominated
a petition. A responsive pleading thall be denominated a
respiinsc. Other pleadings, and all pleading! in other
matters under this cha?ter shall be dc ominalcd as pro-
vided in the civil rules for superior court.

5) In this chapter, 'decree* includes ‘judgment*.

6) A decree of dissolution, of legal separation, or a
declaration concerming the Va|IdI'[Y_ of a marriage thall
not he awarded to one of the parties, but shall provide
that it afreets the status prewousgv existing between the
parties in the manner dcciced. (1973 ¢ 37 I; 1973 Ist
eas.c 137 1)

26.09.020 Petition in proceeding for disw Kiwi of
marrla[qe, legal separation, or for a declaration concern-
ing validity of marriage ~ contents ~ Parties. (1) A
petition in‘a proceeding for dissolution of maitiage, legal
separation, or for a declaration concerning the validity
ofa marrlaPel shall allege the following:

a) The fasi known residence of each party;

b) The date and place of the marriage; .
e) If the parties aro separated the date on which the

separation occurred.
(Ivsi tt)
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(d) The names, ages, and addresses of any child de-
pendent upon cither or both spouses and whether the
wife is pregnant; o

(e) Any arrangements as to the custody, visitation and
supgort of the children and the maintenance of a spouse;

(0 A statement specifying whether there is commu-
nity gr ?eparate property owned by the parties to be dis-
osed of
d g) The relief sought. . o

2)  Either or both parties to the marriage may initiate
t1h5e7p§f02m]eed|ng. (1973 2nd ex.s. ¢ 23 § I; 1973 Istéxs. ¢

26.09.030 Petition for dissolution 0f marriage-—-----
Court proceedings, findings Transfer to family'
court——Lega| separation in lieu of dissolution. When a
party who is a resident of this state or who is a member
of the armed forces and is stationed- in this state, peti-
tions_for a dissolution of marriage, and alleges that the
marrla?e Is irretrievably broken™ and when “ninety days
have elapsed since the petition was Hied and from the
date when service of summons was made upon the re-
spondent or the first publication of summons was made,
the court shall proceed as follows: -

(1) If the other party joins in the petition or does not
denr that the marriage’ is irretrievably broken, the court
shall enter a decree of dissolution. N
, (52) If the other pAUy-dtefccs that the petitioner was
induced to file the petition by fraud, or coercion, the
court shall make a finding as to that allegation and. if it
s0 finds shall dismiss the petition. L

(3) If the other party denies that the,marrlaPe IS irre-
trievably broken the Court shall consider all relevant
factors, including. the circumstances that gave rise to the
flllgghof”the petition and the prospects for reconciliation
and shall

(a) Make * finding that the marriage is irretrievably
broken and cuter a decree of dissolution of the marriage;

r
_(b). A* "he request of cither party or on its own md-
tion. ‘irsruler ihe'a esc to the family court, rcler them to*
another counseling service of their cho.vc, and request a
report back from™ the counseling service within sixty
days, or continue the matter for not more than sisly
days for hearln% If the cause is returned from the fam-
ily courl or at the adjourned bearing, the court shah:

(i) Find that the_Fartles have agreed lo reconciliation
and_dismiss the petition; or ,

||{ Find that the psrtics have not been reconciled,
and that either party continues to allege that the mar-
riage is irretrievably broken When such facta are found,
tbe’ court shall enter a decree of dissolution of the
mama?e. N

(4) Tf the petitioner re(iue,sts the court to decree legal
separation in'lieu of dissolution, the courl shall enter the
decree in that form unleu the other part?/ objects and
petitions for a decree of dissolution or declaration of in-
validity. (1973 Istess.c 137 3|

2600041 Petition to have marriage declared Uivabd
or judicial detetminalioo of validity =  Procedurg-—-

(tus* x*an* p*



26.09.040 B
Tide 26 RCW:

Findings ~ Grounds  Legitimacy of children. (])
While both parties to an alleged marriage are living, and
at least one party is resident In this state or a member of
the armed service and stationed in the state, a pc<tion to
have the marriage declared invalid may be sought by

(a) Either or both parties, or the guardian of an in-
2 peteHI SJJOUSG, for-any cause specified in subsection
Hnoft IS section; or

(b) Either or both parties, the Ie%al spouse, or a child
%f either party when it is alleged that the marriaae is
Igamous.

~(2) If the validity of a marriage is denied or ques-
tioned at any time, €ither or both parties to the marriaa-
mzﬁ/ Petl'[ on tne court for ajudicial determination of the
validity ot such marriage.

(3)Ina proceedinﬁ to declare the invalidity of a mar-
riagc. the court shall proceed in the manner and shall
have the jurisdiction, including th- authority to provide
for maintenance, custody, visitation, support, and div(.
gwgpt%; the property of the parties, provided by this

(4) After hearing the evidence concerning the validity
of,? marriage, if both parties to the alleged marriage are
still iving, the court:

a) If it finds the marriage to be valid, shall enter a
deérge of va,lid?ty; ’

(b) If it finds thau

(i)  The marriage should not have been contracted be-

cause 0' age of oneor hoth of the parties, lack of re-
quircd parental or court approval, a prior undistolvrd
marriage of one or both of the parties, reasons of con-
Mt.guinity. or because s party lacked capacity to consent
to the marriage, either because of mental incapacity or
because of the influence of alcohol or other incapacitat-
!n? substances, or because a part) was irduccd o et.«
into the marrlaqe by force or duress, or by fraud involv-
m% the essentials of marriage, and that the ﬁartyes have
not ratified their marriage by voluntarily cohabiting af-
ter attaining the age of consent, or after attaining a-
paciiy to content, or after cessation of the force or
duress or discovery of the fraud, shall declare the mar

ragc Anvalld at’ of the date it was purportedl%
contrade 1,

(r) Th- nutria;e should not have been contracted
bri-use o any reason other than those above, thall upon
motion of a party, order any action »h«h may be ap
propriaic to complete or to correct the record and enter
a decree dedaring such marriage lo be valid for all put
ggg?f from the date upon which it w»t purportedly

~(¢) If it finds that a marriage oantrsdrd in a juris
diction other than this stair, was void or toutshit Under
the law of the place where the marriage was contracted

and in the absence of proof that such marriage «at sub-

sequently validated by the laws of the place of cottraa
or of a subsequent domicile of the parties, shai declare
the marriage invalid as of the date of the marriage

(3) ~ Any child of the parties born or concaved during

the existence of a marriage of record is legitimate and
(tmuia Xrw -y

Domestic Relations

remains legitimate notwithstanding the entry of a decla-
ration of invalidity of the marriage. (1975 ¢ 32 §2; 1973
Istcx.s. ¢ 157 $4.)

026.09.030  Provisions for child sup.{).ort, custody and+
visitation*— Maintenance  Disposition of property
and liabilities. In entering a decree of dissolution  of
marriage, legal separation, or declaration of invalidity,
the court shall consider, approve, or make provision for
child custody and visitation, the support of any child of
the marriage entitled to support, the maintenance of ei-
ther spouse, and the disposition of E)roperty and liabili-
ties of the parties. (1973 1st exa. ¢ 157 { 5]

26.09.060 Temporary maintenance or child  sup-
port  Temporary res ra_mmP order  Preliminary
Injunction. (1) In a proceeding for .

(a) Dissolution of marriage, legal separation, or a
declaration of invalidity, or T _

(b) Disposition of property or liabilities, maintenance,
or support following dissolution of the marriage by a
court which lacked personal jurisdiction over the absent
spouse; either party may move for temporary mainte-
nance or_for temporary support of children entitled to
support, The motion shall be accompanied by an affida-
vit scttiggiorth the factual basis for the mofion and .x
amounts requested. N .

(2) As a part of a motion for temporary maintenance
or_support or by independent motion accompanied b
affidavit, cither party may request the court to issue a
temporary restraining order or preliminary injunction,
providing™ relief proper in the circumstances, and re-
straining or enjoining any person from: .

(a) Transferring, removing, encumbering, concealing,
or in any way disposing of ‘any property except in the
usual course of business or for the ncccuit.es of life,
and. if so restrained or enjoined, requiring_him to notif
the moving party of any proposed extraordinary expend-
itures made after the order is issued;

(b) Molesting ur disturbing the peace of the other
party or of an> hild,

(© Entering the family home or the home of the other
party upon a showing of'the necessity therefor;

(d) Removing a child from the jurisdiction of the
court.

(3) The court may issue a temporary restraining order
without requiring notice to the other parly only if it
finds on ihe basis of the moving affidavit ar other evi-
dence that irreparable iajery could result if an order is
not issued until the time for responding has elapsed

(4) The court may issue a temporary restraining order
or preliminary injunction and an order for temporary
maintenance or support in such amounts and on such
terms as arc just and proper in the circumstances

(5) A temporary order, temporary restraining order,
or preliminary injunction:

(a) Does not prejudice the rights of a party or any
child which arc lo  adjudicated at subsequent hearings
mi the proceeding.

(b) May be revoked or modified.

INi I 84)
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(© Terminates when the final decree is entered or

when the petition for dissolution, legal separation, or
declaration of invalidity is dismissed. [197$% ¢ 32 § 3;
1973 1st cx.s. ¢ 157 j| 6.)

26.09.070 Separation contracts. (1) The parties to a
marriage, in order to promote the amicable settlement of
disputes attendant upon their separation or upon the fil-
ing of a petition for dissolution of their marriage, a de-
cree of legal separation, or declaration of invalidity of
their marriage, may enter into a written separation con-
tract providing for the maintenance of either of them,
the disposition of any property owned by both or cither
of them, the custody, support, and visitation of their
children and for the release of each other from all obli-
gation except that expressed in the contract.

(2) If the parties to such contract elect to live separate
and apart without any court decree, they may record
such contract and cause notice thereof to be published in
a legal newspaper of the county wherein the parties re-
sided prior to their separation. Recording such contract
and publishing notice of the making thereol shall consti-
tute notice to all persons of such separation and of the
facts contained in the recorded document.

(3) If either or both of the parties to a separation
contract shall at the time of the execution thereof, or at
a subsequent time, petition the court for dissolution of
their marriage, for a decree of legal separation, or for a
declaration of invalidity of their marriage, the contract,
except for those terms providing for the custody, sup-
port. and visitation of children, shall be binding uoon the
court unless it finds, after considering lhe economic cir-
cumstances of the parti.s and any other relevant evi-
dence produced by the parties on their own motion or on
request of the court, that the separator contract was
unfair at the time of its execution.

(4) If the court in an action for dissolution of mar-
riage. legal separation, or declaration of invalidity finds
that the separation contract was unfair at the time of its
execution, it may male orders for the maintenance of
either party. lhe disposition of their property and the
discharge of their obiiplioits.

(5) Unleu the separation contract provides to the
contrary, the agreement shall be sc* forth in the decree
of dissolution, legal separation, or declaration of invalid-
ity. or filed in the action or made an eihibit and incor-
porated by reference, except that in atl cases the terms
for custody, support, and visitation shall be set out in the
decree, and the parties -« tall be ordered to comply with
its terms

(6) Terms of the contract set forth or incorporated by
reference in the decree may be enforced hy all remedies
available for the enforcement of a judgment, including
contempt, and are enforceable as contract terms.

(7) When the separation contract so 'n, ihe dc
crcc may expressly preclude or limit it of any
provision for maintenance set forth in in. Terms

of a separation contract pertaining to cuttuuy. support,
*nd visitation of children and. in the absence of express

<))

26.09.090

provision to the contrary, terms providing for mainte-
nance set forth or incorporated by reference in the de-
cree arc automatically modified by modification of the
decree.

(8) If at any time the parties to the separation con-
tract by mutual agreement elect to terminate the sepa-
ration contract they may do so without formality unless
the contract was recorded as in subsection (2) of this
section, in whu*h case a statement should be filed termi-
nating the contract. [1973 1st ex.s. ¢ 157 § 7]

26.09.080 Dispositior or property and liabilities-—
Factors. In a proceeding »r dissolution of the marriage,
legal separation, declaration of invalidity, or in a pro-
ceeding for disposition of property following dissolution
of the marriage by a courl whidb lacked personal juris-
di’ .ion over the absent spouse or lacked jurisdiction to
dispose of the property, the court shall, without regard
to marital misconduct, make such disposition of the
property and the liabilities of the parties, either commu-
nity or separate, as shall appear just and equitable after
considering all relevant factors including, but not limited
to:

(1) The nature and extent of the community property;

(2) The nature and extent of the separate property;

(3) The durationojjhe. marriage; and ,

(4) The economic circumstances of cad spouse at the
time the division of property is to become effective, in-
cluding the desirability of awarding the family heme or
the right to live therein for reasonable periods to a
sl%c%use8h)aving custody of any children. (1973 1st cx.s. c

26.09.090 Maintenance orders for either spouse-------
Factors. (1) In a proceeding for dissolution of marriage,
legal sep ration, declaration of invalidity, or in a pro-
ceeding for maintenance following dissolution of the
marriage by a court which lacked personal jurisdiction
over the absent spouse, the court may grant a mainte-
nance order for either spouse. The maintenance order
shall be in such amounts and for such periods of lime as
the court deems just, without regard lo marital miscon-
duct. after considering all relevant factors including but
not limited to:

(a) The financial resources of the party seeking main-
tenance. including separate or community property ap-
portioned to him, and his ability lo meet his needs
independently, including the extent to which i provision
for supftxt of a child living with the party includes a
sum for thai party as custodian;

(b) The time necessary to acquire sufficient education
ox training to enable the pon> seeking maintenance to
find employment appropriate lo hit skill, inte' *, style
of life, tnd other attcnuant circumstances;

(c) The standard of living cstal shed dring the
marriage;

(d) The duration of the marriage;

(c) The age. physical and emotional condition, and fi-
nancial obligations of the spouse seeking maintenance;
and

fruw U row—=*1i)



26.09.090 Title 26 RCW :

(0 The ability of the spouse from whom maintenance
is sought to meet his needs nnd financial obligations
while meeting those of the spouse seeking maintenance.
[1973 1stex.s. c 157 § 9)

26.09.100 Child support----- Apportionment of ex-
pense. In a proceeding for dissolution of marriage, legal
separation, declaration of invalidity, maintenance, or
child support, after considering all relevant factors but
without regard to marital misconduct, the court may or-
der either or both parents owing a duly of support to any
child of the marriage dependent upon either or both
spouses to pay an amount reasonable or rrcessary for his
support. (1973 1st cx.s. ¢ 157 § 10))

Domestic Relations

provisions of RCW 7.33.280 in regard to exemptions in
garnishment proceedings shall apply to such assign-
ments. The assignment is binding on the employer, trus-
tee or other payor of the funds two weeks after service
upon him of notice that it has been made. The payor
shall withhold from the earnings or trust income payable
to the person obligated to support the amount specified
in the assignment and shall transmit the payments to the
person specified i. the order. The payor may deduct
from each payment a sum not exceeding one dollar as
reimbursement for costs. An employer shall not dis-
charge or otherwise discipline an employee gs a result of
a wage or salary assignment authorized by this section.
[1973 1st cx.s. ¢ 157 § 13)

26.09.110 Minor or dependent child— —Court ap-
pointed attorney to represent-------- Payment of costs, fees,
and disbursements. The court may appoint an attorney to
represent the interests of a minor or dependent child

26.09.140  Payment of cosU,-attorney's fees, etc Thru
court from time 'to time after considering the financial *''v-
resources of both parties may order a parly to pay a > V
reasonable amount for the cost to the other party of a

with respect to his cus.ody, support, and visitation. The
court shall enter an order for costs, fees, and disburse-
ments in favor of the child's attorney. The order shall be
made against either or both parents, except that, if both
parties are indigent, the costs, fees, and disbursements
shall be borne by the county. [1973 1st ex.s. ¢ 157 § 11.)

Procru Domatrc rtljiiont tctiom Ruin of court: CR 4.1.
26.09.120 Support or maintenance payments ~0
whom paid Arrearages. (1) The court may, upon its

own motion or upon motion of either party, order sup-
port or maintenance payments to be made to:

(a) The person entitled to receive the payments; or

(b) The department of social and health services pur-
suant to chapters 74.20 and 74.20A RCW; or

(c) The cleric of court as trustee for remittance to the
person entitled to receive the payments.

(2) If payments are made to the clerk of court:

(@) The clerk shall maintain records listing the
amount of payments, the date when paymet s df€ re-
quired to be made, and the names and addresses of the
parties affected by the order; and

(b) The parties affected by the order shall inform the
clerk of the court of any change of address or of other
conditions that may affect the administration of the or-
der, and

(c) The clerk of the court shall, if the party fails to
make required payment, send by first class mail notice
of the arrearage to the obligor. If payment of the sum
due is not made to the clerk of the court within ten days
after sending notice, the clerk of the court shall certify
the amount due lo the prosecuting attorney. (1973 1st
ess.c 157 | 12)

26.09.130 Support or maintenance payments-------
Order lo make assignment of periodic earnings or trust
income Duty of payor lo withhold and transmit. The
court may order the person obligated to pay support or
maintenance to make an assignment of a part of his
periodic earnings or trust income to the person or agency
entitled to receive the payments: Provided. That the

maintaining or defending any proceeding under this
chapter and for reasonable attorney's fees or other pro-
fessional fees in connection therewith, including sums for
legal services rendered and costs incurred prior to the
commencement of the proceeding or enforcement or
modification proceedings after entry of judgment.

Upon any appeal, the"appellate court may. in its dis-
cretion, order a-parry'to’ pay 'ar the cost to the other
party of maintaining the appeal and attorney’s fees in
addition to statutory costs.

The court may order that the attorney's fees be paid
directly to the attorney who may enforce the order in his
name. (1973 1st ex.s. ¢ 157 § 14]

26.09.150 Decree of dissolution of marriage, legal
separation, or declaration of invalidity Finality--------
Appeal— Conversion of decree of legal separation to
decree of dissolution Name of wife. A decree of dis-
solution of marriage, legal separation, or declaration of
invalidity is final when entered, subject to the right of
appeal. An appeal which does not challenge the finding
that the marriage is irretrievably broken or was invalid,
does not delay the finality of the dissolution or declara-
tion of invalidity and either party may remarry pending
such an appeal.

No earlier than six months after entry of a decree of
legal separation, on motion of either party, the court
shall convert :he decree of legal separation lo a decree of
dissolution of marriage. The clerk of court shall com-
plete the certificate as provided for in RCW 70.58.200
on the form provided by the department of social and
health services. On or before the tenth day of each
month, the clerk of the court thall forward to the state
registrar of vital statistics Ihe certificate of each decree
of divorce dissolution of marriage, annulment, or sepa-
rate maintei ance granted during the preceding month.

Upon request by a wife whose marriage is dissolved or
declared invalid, the court shall order a former name re-
stored and may, on motion of cither party, for just and
reasonable cause, order the wife to assume a name other
than that of the husband. (1973 1st cxj.c 157 | 15)
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26.09.160 Failure to comply with decree or tempo*-*

ary injunction— >-Obligation to make support or mainte*
nance payments or permlt visitation not suspended -------
Motion. If a parly fails to comply with a provision of a
decree or temporary order of injunction, the obligation
of the other party to make payments for support or
maintenance or to permit visitation is not suspended, but
he may move the court to grant an appropriate order.
(1973 1st cx.s. ¢ 157 § 16]

26.09.170 Modification of decree for maintenance or
support, property disposition Termination of mainte-
nance obligation and child support Grounds. Except
as otherwise provided in subsection (7) of RCW 26.09-
.070, the provisions of any decree respecting mainte-
nance or support may be modified only as to
installments accruing subsequent to the motion for mod-
ification and only upon a showing of a substantial
change of circumstances. The provisions as to property
disposition may not be revoked or modified, unless the
court finds the existence of conditions that justify the
reopening of a judgment under the laws of this state.

Unless otherwise agreed in writing or expressly pro-
vided in the decree the obligation to pay future mainte-
nance is terminated upon the death of cither party or the
remarriage 0' the party receiving maintenance.

Unless otherwise agreed in writing or expressly pro-
vided in the decree, provisions for the support of a child
are terminated by emancipation of the child or by the
death of the parent obligated to support the child. [1973
Ist ex.s. ¢ 157 § 17]

26.09.180 Child custody proceeding Commence-
ment---—--- Notice— Intervention. (1) A child custody
proceeding is commenced in the superior court:

(a) By a parent:

(1) By filing a petition for dissolution of marriage, le-
gal separation or declaration of invalidity; or

(i)
the county where the child is permanently resident or
where he is found; or

(b) By a person other than a parent, by filing a peti-
tion seeking custody of the child in the county where the
child is permanently resident or where he is found, but
only if the child is not in the physical custodv of one of
its parenu or if the petitioner alleges that neither parent
is a suitable custodian.

(2) NI'" & of a child custody proceeding shall be
given to ' hild's parent, guardian and custodian, who
may appear and be heard and may file a responsive
pleading. The court may, upon a showing of good cause,
permit the intervention of other interested parties. (1973
Ist cx.$. ¢ 157 § 18)

26.09.190 Cmld custody Relevant factors in
awarding custody. The court shall determine custody in
accordance with the best interests of the child. The court
shall consider all relevant factors including:

(1

his custody and as lo visitation privileges;

(IMI E4)

By filing a petition seeking custody of the child i

26.09.220

(2) The wishes of the child as to his custodian and as
to visitation privileges;

(3) The interaction and interrelationship of the child
with his parent or parents, his siblings, and any other
person who may significantly affect the child's best
interests;

(4) The child's adjur* .lent to his home, school, and
community; and

(5) The mental and physical health of all individuals
involved.

The court shall not consider conduct of a proposed
guardian that docs not affect the welfare of the child.
[1973 Istex.s. ¢ 157 § 19]

26.09.200 Child custody Temporary custody or-
der Vacation of order. A party to a custody pro-
ceeding may move for a temporary custody order. The
motion must be supported by an affidavit as provided in
RCW 26.09.270. The court may award temporary cus-
tody after a hearing, or, if there is no objection, solely on
the basis of the affidavits.

If a proceeding for dissolution of marriage, legal sep-
aration, or declaration of invalidity is dismissal, any
temporary custody order is vacated unless a parent or
the child's custodian moves that the proceeding continue
as a custody proceeding and the court finds, after a
hearing, that“tbe-circumstances of the parents and the
best interests of the child require th/(t a custody decree
be issued.

If a custody proceeding commenced in the absence of
a petition for dissolution of marriage, legal separation,
or declaration of invalidity, (subsection (1) of RCW 26
.09.180) is dismissed, any temporary order is vacated.
(1973 1stex.s. ¢ 157 § 20]

26.09.210 Child custody Interview with child by
court Advice of professional personnel. The court
may interview the child in chambers to ascertain the
child’s wishes as to his custodian and as to visitation
privileges. The court may permit counsel to be present at
the interview. The courl shall cause a record of the in-
terview to be made and to be made part of the record in
the case.

The court may seek the advice of professional person-
nel whether or not they are employed on a regular basis
by the court. The advice given shall be in writing and
shall be made available by the C-urt to counsel upon re-
quest. Counsel may call for c.oss-examination any pro-
fessional personnel consulted by the court. [1973 I1st
ex.s. ¢ 157 | 21.]

26.09.220 Child custody Investigation and report,
(1) In contested custody proceedings, and tn other cus-
tody proceedings if a parent or the child's custodian so
requests, the court may order an investigation and report
concerning custodian arrangements for the child. The
investigation and report may be made by the staff of the

The wishes of the child’s parent or parents as to juvenile court or other professional social service organi-

zation experienced in counseling children and families.

ftlrl* M ttew—r *|
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26.09.220 Title 26 RCW :

(2) In preparing his report conceming a child, the in*
vestigator may consult any person who may have infor-
mation about the child "and his potential custodian
arrangements. Upon order of the court, the investigator
may refer the child to professional personnel for diagno-
sis. The investigator may consult with and obtain infor-
mation from Mmedical,” psychiatric, or other expert
persons who have served the child in the past without
obtalnln(t; the consent of the parent or the child's custo-
dian; but the child's consent must be obtained if he has
reached the age of twelve, unless the court finds that he
lacks menial capacity to consent. If the requirements of
subsection (3) of this section, are fulfilled, the investiga-
tor's rePort may be received in evidence at the hearing.

(3) The court shall mail the investigator's report to
counsel and to any ?arly not representéd by counse| at
least ten days F[])rlor 0 the hearing unless a Shorter time
is ordered by the court for good cause shown. The inves-
tigator shall' make available to counse| and to any party
not represented by counsel the investigator's Hie of un-
derlying data and reports, complete texts of diagnostic
reports” made &Q the Investigator pursuant to the provi-
sions of subsection (2) of this rection, and the names and
addresses of all persons whim the investiga‘or has con-
sulted. Any party to the prjeeeding may call the investi-
gator and ‘any person whom he has corisulted for cross-
examination.”A party may not waive_his right of cross-
%a)mmatlon prior to'the hearing. (1973 Ist'exs. ¢ 157 §

Authority to make reports to aunt count of other states: RCW
26.27200

26,09.230 _
ceedings ~ Hearing  Record  Expenses .f wi
nesses. Custody proceedings shall receive priority in
beln% set for hearing. _

Either party may petition the court to authorize the
Bayment 0f nécessary travel and other expenses incurred

y any witness whose presence at the hearing the court
dﬁelréws necessary to determine the best interests of the
child.

The court wﬂhput,adur%shall determine questions of
law and fact. If it finds that a public hearing may be
detrimental to the child's best interests, the court ma
exclude the public from a custody hearln% but may ad-
mit any person who has a direct’and legitimate inferest
in the work of the court. _

If the court finds it necessary to_protect the child's
welfare that the record of any interview, report, investi-
gation, or testimony in a custody proceeding be kept se-
Cret, the court_may make an apgrogrlate order scaling
the record. (1973 Istex.*. ¢ 157 8 23)

26.09.240 Chil-* custody Visitation rights. Aa
parent not granted custody of the child is entitled lo
reasonable visitation rights unless the court finds, after a
hearing, that visitation” would endan%er the child's phys-
ical, mental, or emotional health. The court may order
visitation _rlghts for any person when visitation may serve
the best inferest of the child whether or not there has
been any change of circumstances.

[Tilt* it RCW -t to)

Child custody— —Prigrity status o+ ,Pro-
fwit-

Domestic Relations

Any person maY petition the court for visitation rights
at any time including, but not limited to, custody
proceedings. _ _ _

_The court may modify an order granting or denying
visitation rights whenevér modification would serve” the
best interests of the child but the court shall not restrict
a parent's visitation right: unless it finds that the visita-
tion would endanger the child's physical, mental, or
61%170%0514?') health. (1977 ex.s. ¢ 271 § 1: 1973 Ist ex*. ¢

26.09.250 Child custody ~ Powers and duties of
custodian _ Supervision by appropriate agency when
necessary. Except as otherwise agreed by the parties in
writing &t the time of the custody dei eé the custodian
may determine the child's upbringing,.. . ading his edu-
cation, health care, and religious _tralnlngg, unless the
court after hearing, finds, upon motion by the noncusto-
dial parent, that in the absence of a specific limitation of
the custodian's authority, the child's physical, mental, or
emotional health wouldbe endan?ered.
_If both patents or all contestants agree to the order, or
If the court finds that in the absenCe of the order the
child's physical, mental, or emotional health would be
endangered, the court may order an appropriate agency
which regul_arly deals with children to exercise continu-11
ing supervision over the case to assure that the custodial 11
or visitation tc”na-ofTFie decree are ca'rried out. Such
order may be modified by the court at ang time_upon
petition by either party. (1973 Istexa. ¢ 157 § 25]

26.09.260 Child custody decree  Modification. (1)
The court shall not modlf¥ a prior custody decree unless
it finds, upon the basis of facts that have arisen since live
Frlor decree or that were unknown to the court at the
ime of the prior decree, that d change has occurred ia
the circumstances of the child or his Custodian and that
the modification is necessary to serve the best interests
of the child. In applying these standards the court shall
retiam the custodian established by the prior decree
unleu:

a) The custodian agrees to the modification;

b) The child has been integrated into the family of
the petitioner with the consent of the custodian; or

~(c) The child's present environment is detrimental to
his thS|caI, mental, or emotional iealth and the harm
||ke|¥] 0 be caused b¥ a change *( environment it out-
WEIg ed by the advantage of a'change lo the child, _

(Z) It the court finds that a motion lo modify a prior
custody order has been broijit in bad faith, the ‘court
shall asseu the attorney's. fees and court costs of the
%tés|tod|an against the petitioner (1973 Isteu. ¢ 157 |

26.09.270 Child custody Temporary custody or-
drr or modification of custody decree— Affidavits re-
quired. A part?/ seeking a temporary custody order or
modification of a custody decree thall submit together
with his motion, an affidavit setting forth facts su?pqrt-
mq_ the requested order or modification and thall ‘give
notice, together with a copy of his affidavit, to other
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parties to the proceedings, who may file opposing affi-
davits. The court shall deny the motion unless it find,
that adequate cause for hearing (he motion is established
by the affidavits, in which case it shall set a dale for
hearing on an order to show cause why the requested
order or modification should not be granted. (1973 1st
ex.s.c 157 § 27.)

26.09.280 Child custody or support actions or pro-
ceedings Venue. Hereafter every action or proceed-
ing to change, modify, or enforce any final order,
judgment, or decree heretofore or hereafter entered in
any dissolution or legal separation or declaration con-
cerning the validity of a marriage, whether under this
chapter or prior law, in relation to the care, custody,
control, or support of (he minor children of the marriage
may be brought in the county where said minor children
are then residing, or in the courl in which said final or-
der. judgment, or decree was entered, or in the county
where the parent or other person who has the care, cus-
tody, or control of the said children is then residing.
(1975 ¢ 32 $4; 1973 1st ex.s. ¢ 157 § 28))

ak.09.290 Final decree of divorce nunc pro tunc.
Whenever either of the parties in a divorce action is.
under the law, entitled to a final judgment, but by mis-
take. negligence, or inadvertence the same has not been
signed, filed, or entered, if no appeal has been taken
from the interlocutory order or mction for a new trial
made, the court, on (he motion of cither party thereto or
upon its own motion, may cause a final judgment to be
signed, dated, filed, and entered therein granting the di-
vorce as of the date when the same could have been
given or made by the court it applied for. The ‘ourt may
cause such final judgment to be signed, dated, filed, and
entered nunc pro tunc as aforesaid, even though a final
judgment may have been previously entered where by
mistake, negligence or inadvertence the tame has not
been signed, filed, or entered as soon as such final judg-
ment, the parties to such action shall be deemed lo ha>e
been restored to the statu, of single persons as of the
dale affixed to such judgment, and -uy uuir-iyc of ei-
ther of such panies subsequent to six momhs after the
granting of the interlocutory order as shown by the min-
utes of the court, and after the final judgment cou'd
have been entered under the lav if applied fo», thall he
valid for all purposes as of the d. te affixed 'o such finil
judgment upon the filing thereof. (1973 1stn j. ¢ 157 J
29)

26.09.300 Restraining orders----- Notice-— Refusal
lo comply Penally Defense. (1) Any person hav-
ing had actual notice of the csistence of a restraining
order issued by a court of competent jurisdiction in an
aclion for the dissolution of a marriage under this chap-
ter who refutes lo comply with the provisions of such
order when requested by any peace officer of ihe stale
shall be guilty of a misdemeanor.

(2) The notice requirements of subsection (1) may
satisfied by ihe peace ofTicer giving oral or written *vi-
dencc to ihe person subject to the order by reading from

lisei m i

be

Chapter 26.12

or handing to that person a copy certified to be an ac-
curate copy of the original on file by a notary public or
the clerk of the court of the court order which copy may
be supplied by the court, the complainant or the com-
plainant's attorney.

(3) T. a remedies provided by this section shall not
apply unless restraining orders subject to this section
shall bear the legend: VIOLATION OF THIS O.vDER
WITH ACTUAL NOTICE OF ITS TERMS IS A
CRIMINAL OFFENSE UNDER CHAPTER 26.09
RCW AND IS ALSO SUBJECT TO CIVIL CON-
TEMPT PROCEEDINGS.

(4) It is a defense to prosecution under subsection (1)
of this section that the court order was issued contrary
to law or court rule: Provided, That no right of action
shall accrue against any peace officer acting upon a
properly certified copy of a court order lawful on its face
if such officer employs otherwise lawful means to effect
the arrest. (1974 ex.s. c 99 § I.)

26.09.900 Construction—— Pending divorce actions.
Notwithstanding the repeals of prior laws enumerated in
section 30. chapter 157, Laws of 1973 1st ex. sess., ac-
tions for divorce which were propc. y and validly pend-
ing in the superior courts of this state as of the effective
date of such repealer (July 15, 1973) shall be governed
and may be pursued to conclusion .nder the provisions
of law appl'cablethjtfio-«t the time of commencement
of such action an3all decrees and orded heretofore or
hereafter in all other respects regularly ‘entered in such
proceedinp re declared valid: Provided, That upon
proper cause being shown al any time before finJ de
cree. the court may convert such action to an action for
dissolution of marriage as provided for in RCW 26.(9-
001.(1974 exa.c IS | 1.)

26.09.901 Conversion of pending action lo dissolution
proceedinp. Any divorce action which was filed prior to
July IS. 1073 and for which a final decree hat not been
entered on February Il. 1974, may. upon order of the
supcrio court having jurisdiction over such proceeding
for grod cause shown, be converted to a dissolution pro-
ceeding and thereafter be continued under the provisions
of this chapter (1974 ex.s.c 15| 2)

26.09902 RCW 26.09.900 and 26.09.901 deemed In
effect on July 16. 197J. The provisions of RCW 26.09-
900 and 2609.901 arc remedial and procedural and
thall be construed to have been in effect at of July 16.
1973. [I974 cxxc 15f J)

26.09.905 Construction of rhapler with uniform child
custody jurisdiction act (chapter 26 27 RCWj. See RCW
26 27.900

Chapter 26.12
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Sole Custody Divided or Alternating Custody
Split Custody Joint Custody
Joint Legal Cu_stod$ _ Joint Physical Custody
Joint Physical « Legal Custody
_ As an aid to parents_and clients, as well as professional practi
tioners, the following is intended as a lay*aan's guide to child custody
term|_no1ogy. Counselors ma¥_f|nd this compilation useful for distribution
to clientS so that all parties have a similar comprehension of terms. The
ease with which many of these terms have been incorporated into, casual
conversation, but without definition, has led to misinterpretation.
Furthermore, the lay p'iblic has heen exposed to a wide range of interpre-
tations of custody.” Some of the definitions have been erroneous of
ntradictory, offen because the omission or addition of descriptive

C0 [
adjectives alters or restricts the scope of custody.

Confusion also arises because courts, as well as the media,
frequently use certain terms interchangeably.

Definition of terms is, primarily, the product of statute and
case law precedent. The following definitions have been derived from
such sources, but this compilation is intended as a convenience rather
than a legal reference. However, a mutual understanding by parents of *
these terms is less likely to stimulate a legal ,(iuest on an erroneous .
assumption about a fora of custody or to necessitate subsequent litigation

because )f a “interpretation.

Since our primary intent is to aid the divorced family toward an
operable plan of custody rather than a diversion into debating the
intent of terms, we hope this information will be useful in establishing
a terminology with which the parties agree.

. The parent or parents particularly interested in joint custody are
advised to consider_the tepm in its largsr contest, that of joint physical
and legal custody. This |s the final form of custod¥ described at the
conclusion of this compilation. The scope and intent of each previously
described custody form aids in clarifying the intent and significance of

joint physical and legal custody.

.. Acknowledgment is extended to the following authorities, from whom
de inition information has been derived, although we are refralnln_q from
Indicating specific reference to each authority because of _our edite
abbreviations or elaborations of their original comments. Therefore,
readers will also benefit from the more extensive descriptions of:

H. Jay Fdlberg & Mari/a Graham, 'Joint Cus_tod{ of Children
FoII0W|n1 78|vorce,' Univ of Calif, Davis, Law Review,
unsaer . . o . .
Robert Mnookin, 'Child Custody Adjudication: Judicial Functions
|Sn the rlaggLof Interminancy," Law & Contemporary Problems,
mnper . .
A %E%ey, ; Separation Agreements and Ante-Nuptial Contracts,'

Source: James A. Cook, 10606 Wilkins Avenue, Los Angeles, Calif 90024
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~Sole custody describes an award off custody to one parent with
visitation rights to the non-custodial parent.

_ An earlK impetus for this form off custody was, and still is, an
Intention by the court to, know whom to hold legally responsible as beir.
in control off the activities and conduct off a child. However, much off
the dissension off recent years about sole custody has arisen because
participants have frequently assumed that sole custody is less off a
responsibility for the conduct off a child in society as a whole and cor
off a responsibility in control off a child's access to the alternate
parent,
Divided or Alternating Custody

Divided or alternating custody permits each parent to have a chi
for a part off a year or alternating portions off a year, or cpcn subsequ
or alternating years. Reciprocal visitation rights are afforded t
the non-custodial parent. Each parent alternates and assumes tha rescon
ility and control accorded a sole custodien during the time period when
child is awarded to the respective parent.

Divided or alternating custody is not joint custody.

Spilt Custody

Solit custodv awards one or core children to éle parent and the
eother child or remaining children to the alternate parent. Parents and
courts c0n3|denn8 the split ctstody alternative will wish to weigh
ca-efu'lv the wisdom and necessity off assuring thst cha children ¢z 0
do"not have S|gn|f|cantet|me together with their siblings.

a
Joint Custody

California's Civil Code Section 4600, Section I, takin
January 1, 1980 opens with e public policy sfcatem»*.;t of inte
assure  minor children off frequent and continuing contact wit
after the parents heve separated or dissolved their marriage e
encourage parents to ther% E e rights and responsibilities o
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In ioint custody, both parents retain »nd share the respor.sibll
and authority for the cere end control off the child or children.



Joint legal custody is available, as an alternative, for a parent
or parents desirous of solely the qualrelannsh|p. California's*Civil
Code Section 2, Section 4600.5 (c) otfers: "...such order may award
joint legal custody without awarding joint physical custody.'

A primary intent is to oHer_m1oppoHunH¥ of joint legal sharing
to those parents who b¥ reason of distance or isolation (such as military
Or oversees service) of certain limitations of remarriage are unable to
participate in joint physical custody.

‘The scope and authority and participation by a joint legal
custodian has been increasingly limited by decisions and opinions. Zn
its most restrictive interpretation it haS been characterized as the.
'‘right of survivaorship* with an Opportunity to be a successor custodian.
Znits broadest interpretation, joint legal custody has encompassed
nearly all the major responsibilities and opportunities. that California
relegated to pustodians ex
responsibil
matters of
support.
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cept physical, day to day residence. Those

les and opportunities inclyded decision participation in
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education, medical care, religion, discipline and'financial

Appwhensmn about decreeing merﬂﬁ joint legal custody without

oncurrent joint physical custody arises Dbecause it imposes upon a joint
al custodian all the legal responsibilities and obligations of a

ld's conduct, delinquenCy, encounters with the law, Vvandalism, and

ditors with none of the Phy3|ca|re|auOnsh|p that would help a

nt custodian to ameliorate "or forestall the causes ar.d consequences

e minor's legal problems.

Emphasis upon the necessity of joint physical
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Other limitations on_joint legal custody, es
cal custody, ax contained in 'Burge v. Sén Fra *
S (1951) and 'Adoption of Van And*' 62 Cal. App. 3d i89
ornia, these catos are regarded aa obstacles to f
int cuatody
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Consequently, parents establishing joint custody will wish to
thoaselves of ths full scope of joint physical and legal custody
bsequent |itigation occur that is aore the “-nsequsnce of ir.tsrpra
then any inhérent flew in the concept of joint parenting.



The sharing of that responsibility can traverse an entire spectrun
from casual cooperation to specifically delineated times and functions'.
The sharing can be of all parenting functions or the parties can adopt
or allocaté functions to each other depending on capabilities, interests,
and practical solutions for assuming responsibility,

The sharing of the child or children’s time_b_etween%oint custodia
so extend across. a spectrum, whether the decision isfor a scruP,u-
easonable allocation

n al

usly equitable division of time or a rational and r

%| de_ predicated on che time each parent has avai at%le to assume
n nt.

a

0

f rec |

ustodianship or to g*ant time to the alternate pare
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oint custody can also accommodate a wide range of alternatjve
the allocation and "assumption of the financial obligations of child
support. Thus far, no known statute permitting an award ofjoint c
has specified e concurrent formula concerning child support. The r

support within joint custody remainS a matter for the par
resolve amon? the alternatives available to them or for the cour
d?termlne affer an assessment of resources, assets, income end a
0 ren

each t to pay.

—

of child
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custody has also been referred to es join
, shared custody or co-custody. Forms of |
en characterized es duel parenting, no-
ustody. The variations incorporating 'p
efinitions sociologically, but they hav
that converts —parenting from e descrip
ariQus alternative words may stimulate a
custody participation for poth parents; it appears |
wil* prevail es the terminology in most jur

*
forseeeble future.

While some observors object to use of the term 'custody' because
of the connotations of criminal lew,*the similarity may merely be
coincident end is e probable outgrowth of the intent to establish adult
responsibility for control of the actions of minors.

A significant alteration occurs when joint custody is amplified
or constrained b)(] the addition of specific adjectives as in joint legal
custody, joint physical custody, or joint physical and legal custody:
o During .egislativ* debate, varicis qualifications the scope ¢
oint custody were proposed, debated, end thereupon elimi The
imiting qualifications were removed so es not to restric
options” end arrangements available to parents through joi
GeograP_hm proximity, for Instance, was removed es a qua
might limit availability of joint custody for a parent or

desirous of sharing custody.



The shar|nq of residence, participation in care, and establishmen
ane recognition of the validity of a dual home are integral to the conce
0f j nt physical custody.

_ The allocation of significant periods of time for the child or
children to be.resident exclusively with each parent is usually a major

consideration of a parent or parents enjoying joint physical custody.
Precise equality of time aHocat|on may become an initial

preoccupatign ¢f those Rarents esw|n% 10|nt physical custody. However,
once the pr|nC|pa annq}, in a been established and the fear
of irreparable loss o the ¢ ch dren b¥ one of the parents has
been dispelled, the practical ava|I bIth of time by each parent of
%mtw-rear|ng time can become the guideline for allocating residence
Hesitancy to accept participation in joint custody by one parent

may have assumed the likeliho d of acquiring sole parent custody Is,
frequently traceable to (a) an expectahon of child suﬂfort financial
income by reason of retaining sole possession of a ¢hild, (b) fear end
guilt that bY more frequent and extensive contact with the alternate .
parent a d nuy develop a distaste for the sole custodian, particjler
If the parent prone to sole custodianship was clearly the initiator of
the divorce, and (c) opportunities for extortion or psychologlcal harass
that are inherent in retaining sole custody if the excfuded parent is
known to place a high value on a ﬁarentalrelat|onsh|p with an isolated
child or children end longs for their companionship. Hence, counselors
end parents will need to encoura%e a realistic exorcism of financial
greed, fear and ?UI|t and extortion and harassment in order to achieve
a more relaxed aflocation of time.

Ten besic variations for a. ‘ocation of time exist from which joint
custodians can |ntegrate or elaborate on their preferences and their

availability.
Variations for sharing joint physical custody Include:;

Et Freedom of movement between two. homes.

2) School year versus suss&er vac tion, with exchange weekends * night
3) Divide Tell it Spring semesters end divide survaer vacation.

4) 2-3 months versus 2-3 months, with exchanEe nights, end weekends.

5 I month versus I month, with exchange weekends™6 nights.

6 2 weeks versus 2 weeks, with nights™ ft specie? vacation periods.

7 1 week versus 1 week, with special vacation period.
8) 3 days versus > daywith special weekend ft vacation periods.
9) Workday week versus weekends, with special vacation periods.
10) Child remains in originsl home, parents alternate.
The meaningful shann% of ignificent periods of time for. s
relaxed relationship by child end parent, free froa superficiality end
impermanence of "visitation" w paramount to the intent of joint physics

castodj.

€
Financial child support for joint physical custody situations
is also subjact to s range of choices.



Each carant alternates and assur.es child support costs in response
to fluctuations and seasonal variations in each parent's_income.
) Each parent assures child support costs while child is resident
with the resPect|ve parent.” _
(4) Equal split between parents of child support costs
a) based on predetermined collar figure, or
b) based on actual and verifiable expenditures, _
(5) Percentage sharing of costs predicated on respective but different
incomes of each parent. o
(6) Snaring of costs hased on need and ability of each parent to pay.

E%; Ore_parent assusies all_.child support costs.
3

|
Joint Physical & Legal custody
' v 42 M

The intent of California's custod statute of 1930 is to establis

a condition and expectation that joint physical and legal custody will
prevail unless a parent can establish with sufficient reason that a less
equitable custody award should be decreed. The court is required .to
itemize the reasons for a less than equitable decree of joint custody.

_ - Joint physical,and legal custody can encompass the provisions
itemized above for joint legal and for joint physical custody, respect!*/
However, by agreement, parents can also alter, frade or allocate from ar

the provisicr.s with those custody forms to suit their needs and preferer.
and these of their children.

A statute, such as California's, that signifies a preferred solut
of joint custody and more stringent requirements for the #ust|f|cat|on 0
less than joint custody, provides .an important incentive Tfor parents to
aﬂt|Q|pﬁte constructively-the merits of joint custody, both legal an
physical.
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HOUSE RESEARCH AGENCY
Pouch Y V-

Juneau, Alaska 99811 .
465-3991 Research Request No: %(m

RESEARCH EVALUATION

TO: (J.0t4*
FROM: Uuncan L. Read, Director

RE: Evaluation of Research Products

To assist us in Improving the quality of our research services, we would appreciate
your response to the following questions: W

Was the information unbiased?

Oid It provide answers to éor, at least, useful Information on)
all the questions you posed?

Mas the research completed and delivered to you 1n a timely manner?

Was It clearly written?

May we release this Information to the public?

CZI

| I Three months fromthe date of transmittal

I | At the end of the current legislative session

Please be assured that we will take your comments seriously In performlng
future research for you.
Please return to Mouse Research Agency, Mail Stop 3100.

Thank you.



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

P Mich Y. State Capitol
Jineau, Alaika 99811
(907) 465-3991

Jamary 29, 1981

Representative Mlke Relrne
Attention: Jody Sutherland

Christine Johnson arid Carol RlggsV Research Staff

SUBJECT: Research Request 82-18
Child Custody and Visitation Enforcement

This memorandum 1s 1n response to your request for Information
regarding joint custody and enforcement of parental visitation rights
In California, Oregon, and Washington. The relevent statutes from
each state are attached, and the major provisions summarized below.

Jo.nt Custody

In California, Oregon, and Washington, as 1n many other states, the
courts have the authority to award custody of children to both parents
Jointly. In California and Oregon, state statutes expressly give the
court this rower. In Washlrgton, the court Is empowered to award
custody as 1t sees fit, based on a determination of the best Interests
of the child.

At present, California 1s th! only one of these three states which
has enacted legislation pertaining to presumptive Joint custody,
legislation regarding presumptive Joint custody was Introduced In
the Oregon legislature 1In 197", and a bill Is currently under consider,
atlon In the Washington House of Representatives.

California. California 1s unique anmong states with Joint custody
laws in that Its statutes establish specific procedural guidelines
for the court; 1n other stites, the tendency has been to simply
grant the courts the power to award Joint custody or to Imply the
availability of Joint custody by defining It.

California law states that cjstody shall be awarded In ihe followlnq
order of preference, depending on the best Interest of the child:
first, to both parents Jointly; and second, to one of the parents.
It Is Important to note that this provision does not create a pre-
sumption of Joint custody; rather. It states the public's prefer,
once for Joint custody awards.



Representative Belrne
January 29, 1981
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California law presumes that Joint custody 1s 1n the best Interest
of the child only when both parents have agreed to this award. The
court has the right to deny joint custody even under these circum—
stances; however, 1t 1s required by law to state the reasons for
the denial.

Where only one parent desires Joint custody, California law requires
that the court consider It equally with sole custody. IT Joint
custody 1s not awarded, the court must again explain Its rationale.

Legislation 1s currently pending 1n the California State Legislature
which would make Joint custody the presumption In all cases unless:

(a) the parents have agreed that custody should
be awarded to only one of them; or

(b) the court finds one parent unfit.

Oregon. Currently, under Oregon law, the courts nay award custody
TTcnTldren to "one party or Jointly."

Oregon House B111 2538, which was not enacted, would have

created a disputable presumption that Joint custody 1s In the bnst
Interests and welfare of the child. In contrast to th* current
California law, this proposal would have made Joint custody th#
presumption In all custody cases, not Just cases wh*r* th* parents
had agreed upon a Joint custody arrangement. A copy of the legisla—
tion 1s attached for your reference.

Washington. As not.d above, legislation regarding Joint custody 1s
currently under consideration In Washington. The proposed legislation

1s slaller to California®s 1n that Joint custody would be a disput—
able p»esi«ptlon when both parents were In agreenent, and would he

considered eqially with sole custody at the request of either parent.

Unlike Callf0"ilas current law, however, the legislation would

establish a sttearn-lined procedure for modifying existing orders to
stipulate Joint Instead of sole custody. Th* bill Is expected to be
revised 1n committee within the next two days, and we will forward a
revised version to you as soon as It arrives.

enforcement of Parental visitation eiQhts

Neither tne National Council of State Legislatures nor th* National
Association of Commissioners for Uniform State Laws were Tfamiliar
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with any model legislation on visitation enforcement. A staff person
for the latter felt that there was a general trend among the states
towards provisions for mediation or arbitration of visitation dis-
putes.

The procedures for enfc cement of visitation 1n California, Oregon,
and Washington are briefly outlined below.

California. An Individual who willfully denies visitation can be
prosecuted under California Penal Code section 278.5. An Individual
convicted under this code may be punished by Imprisonment for not
[)notrﬁ than one year and one day, a fine of not more than $1,000, or
oth.

According to Jack Trier, who Is In charge of visitation enforcement
for the Sacramento area, very few people are criminally prosecuted
In California for failure to grant visitation. Typically, noncus-
todial parents who have been denied visitation file a cotplalnt with
Trier's office. The custodial parent Is then notified by letter that
a complaint has been filed; he or she Is warned of the possible
consequences, and advised to contact the other parent, a private
attorney, or Trier's office. Trier estimates that 75% of the cases
are resolved by him or his staff, acting. In his words, as "social
workers", and persuading the parties to compromise. The remaining
cases are referred to the Family Court system for resolution.

Since January of 1981, California law has required that visitation
disputes be subject to mediation before being referred to court.
The law states that:

The purpose of such mediation proceeding shall he to reduce
acrimony id*lch may eilst between the parties am to develop
an agreement assuring the child or children's close and con-
tinuing contact with both parents after the marriage 1s

dissolved. The mediator shall use his or her best efforts
to effect a settlement of the custody or visitation dispute.

Cases «dilch are mediated result In a legal court order; however,
attorneys are not necessary, and the procedures are less formal than
In an actual courtroom.

Trier noted that in the majority of the cases handled by his office,
there are conflicts regarding visitation because the original custody
order did not specify precisely when and under what circumstances
the non-custodial parent may see the child. Trier said that orders
typically state that the non-custodial parent has the right to "rea-
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sonable visitation". Problems arise because tht two parents cannot
agree about what this constitutes. According to Trier, generally
what Is necessary In these cases 1s negotiation of a formal visita-
tion schedule.

Oregon. In Oregon, a non-custodial parent must return to court 1n
order to enforce his or her visitation rights. According to Judge
Nachtlgal, of the Circuit Court for the Portland area, an Individual
who Is willfully denying visitation may be held 1In civil contempt of
court, and sentenced to up to six months In jail. Often, however,
the court will refer the parents to the Family Concllatlon Service
which attempts to resolve their disputes out of court.

Under Oregon law, there are no criminal penalties for withholding
visitation. Oregon law does permit the court to eliminate or reduce
child support payments™!f visitation Ts~belng denied; however, accord-
ing to Judge Nacntlgal, very few judges, U any, exercise this power.
The court also has statuatory authority to award attorneys fees to
parents who are In violation of a visitation order.

Washington. The procedure fcr enforcement of visitation In Washlng-
ton Is very similar to Oregon’s. An Individual who Is being denied
visitation rxist file a motion with the court In order to have his or
her visitation order enforced. The court may charge the custodial
parent with contempt. Parents are frequently referred to Family
Court for mediation.

9y law, the court may order a party to pay a reasonable amount for the

cost to the other party of maintaining and defending a visitation
enforcement proceeding.

We hope this Information Is of use to you. Please don’t hesitate to
call us If you require anything further.

CJ/CJ
Attachments:
California Statutes

Oregon Statutes
Washington
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TESTIMONY BEFORE THE HOUSE OF REPRESENTATIVES'
COMMITTEE ON HEALTH, EDUCATION & SOCIAL SERVICES

HOUSE BILL NO. 210

My name is Linda Wingenbach. I am an attorney with Alaska
Legal Services Corporation in Barrow, Alaska. I have been in Barrow
for five months. Prior to that, for a period of two years | was in

private practice in Portland, Oregor., and during my la3': year of

law school | worked as an intern for the Northwestern Legar Clinic
in Portland. Oregon is a state that has a joint custody statute.
I favor joint custady, but | feel there are some problems with

this specific bill.

S2 of the bill (page 1, subsection b of AS 09.55.205) reads: "An
appointment of a guardian ad litem for a child shall be made under
AS 0°.65.130." The current AS 09.55.205 provides discretion in the

appointment and reads, "Any appointment of a guardian ad litem for a

child shall be made under AS 09.65.130." I believe this could be t
typographical error in the bill, rather than the intent of thi3 commit-
tee. But, as you can see, this particular error drastically changes
the meaning of this provision. HB 210, as it reads now, would require
a guardian ad litem to be app>inted in all cases where an order is
made on custody and visitation— that is, all divorce or dissolution

cases where children are involved, whether or not custody and/or
visitation is disputed.

If this is not a typographical error, than | wish to go on record
opposing the unnecessary appointment of guardians ad litem in cases
whero custody, support, and/or visitation is not disputed. | agree

with Mastor Francis Stevens' oral tostimory on thin point. In fact,



TESTIMONY ON HB 210

AS 09.65.130 provides the needed discretion:

"(a) The court may, . . . ﬁ s own motion, gomt
ﬁttorney o re s t the |nor W|th res
to IS CU s rt, and visitation. .

(c) Instead 0 n thon to, aé)rnomtment 0f
attorney under a o this sect court
may, ...ugn|sonmt|on, oint
ttorney or other person to serve as gu?rd|an ad
luem t esenf the best mteres}s 0 ﬁ
vrelenl%rlen an egal proceedings Involving

Therefore, as written, HB 210 conflicts with the provisions |f

AS 09.65.130, bytremoving the discretion of the court in orders on
custody and visitation. At the very least, the bill should make
these two statutes consistent.

Further, the Alaska Supreme Court believes that the power t<*
appoint guardians ad litem should remain discretionary. In dicta,
the Court said: ". . .There will be many custody cases in which a
guardian will not be needed, and in 3uch cases neither the statute,
the court rules, nor our decisions compel the court to waste its
time and money, as well as that of the parties and counsel, in em-
ploying one." Veazey v. Veazey, 560 P2d 382, 305 (1977). AS 09.65.130
provides payment of the guardian ad litem from assets held jointly
by the parents. It is unfair, then, when parents agree to custody
and visitation to require them to pay for an unnecessary appointment
of a guardian ad litem.

|1* 52 of the bill (page 2, AS 09.55.203(c)(6)) permits the court, in
determining the best interests of the child, to consider, "tho desira-
bility of offering the child a variety of life experiences." This
particular consideration could work to the disadvantage of ruzai parents,
especially if the custody decision is to be made by an urban juugo.
Many people persevere in the belief that "variety of life experiences”
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can only be obtained in an urban setting. Therefore, when there is
a conflict between a custodian in an urban setting and one in a rural
setting, the rural parent would be placed at a disadvantage before an
urban judge.
A variety of life experiences has not been defined and is so
vague and ambiguous as to encourage individual bias in interpretation.
AS 09.55.205(c)(6) of this bill also seems to conflict with sub-
section (d) of the same bill wher*.in "the court may not consider the
income, social or cultural environment, . . .of either parent. ... "
Where would "variety of life experiences" come in except due to the
"income, social or cultural environment" of a parent?

3 of the bill (p«ge 3, AS 25.20.060) allows the court to settle
disputes over the custody of children, based on a child's best interest.
The court is specifically nstructcd to consider the factors enumerated
in AS 09.55.205(c). Besi« s my chje-tions to AS 09.55.205(c)(6), |
feel this section should also specifically prohibit the court from
considering those factors enumerated in AS 09.55.205(d). Since 25.20.060
concerns the determination of custody of children, both the factors
and the prohibitions in AS 09.55.205 should apply. By only specifying
subsection (c), the bill suggests that the court may consider the
otherwise prohibited factors.

s4 of the bill (page 3, AS 25.20.070) creates a rebuttable presump-
tion that shared custody is in the best interest of the child. | agree
with Master Francis Stevens' and Attorney Johr Reese's testimony that
shared or joint custody is an alternative to be considered in all cases
equally with cuatody in a single parent. Although shared custody is
preferable to sole parent custodv, raising it to the level of a



rebuttable presumption is unnecessary and can create additional problems
for the divorced parents they nay not be prepared to handle. The
attorney,Timothy Lynch, felt that if joint custody were not made a
rebuttable presumption, this bill would completely lose its meaning.
That, obviously, is no reason to make shared custody a rebuttable
presumption. If it is decided the whole bill is worthless, that decision
should be made. If the substance of a bill is lost, the bill should

be eliminated— that is, a poor provision should not be retained simply
because the bill would otherwise be meaningless. That is what these
hearings and written testimony is all about.

Besides, statutorily promoting shared custody is worthwhile.
However, shared custody should not be a rebuttable presumption because
I- brings an improper bias into the court. Shared custody is not always
in the best interest of the child. It should be encouraged, yes, but in
many cases, as Mr. Lynch and Mr. Reese pointed out, many couples who are
divorcing cannot sort out their feelings sufficiently to agree to a
joint custody arrangement. And if couples cannot agree to the shared
custody arrangement, shared custody will not work because, as Ms. Louster
testified, the ability to communicate with each other and come to
mutually agreeable decisions concerning the welfare of the child i3
essential in a joint custody situation. Alaska cannot be compared
with California, Oregon, or other lower 48 states where the state court
systems provide family counselors to help couples come to agreement on
shared custody and offer continuing aid. The majority of the st? e
courts in Alaska cannot offer this kind of help.

With shared custody a rebuttable presumption, parents are pushed
into that alternative. It becomes an easy tool to be usod by one party
or the other in negotiating other aspects of the divorce. It will tend
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to delay the dissolution of a marriage, conflicting with the intent

of the current statutes providing a speedy resolution to the petition,
the delay and intervening bargaining being possibly detrimental to

the child. The court should favor agreements between parents concerning
the custody of children but should not presume that all caring parents
can come up with a joint custody agreement at the time of the divorce.
In some cases, the parents may ev.in agree that one or the other of

them should have sole custody.

84 of this bill (page 3, AS 25.20.090(d)) allows a court to
"require the parents to submit to the court a proposal for award of
shared custody." This is objectionable for the same reasons as stated
above. Where two people cannot come to an agreement by themselves,
the court cannot force them to, particular where the interests of the
child are at stake. And unless the parents agree to share custody, the
proposal would not be workable. The court should not be able to force
negotiations between possibly battling parents under circumstances the
court is not fully apprised of. Even if this bill is passed with the
above rebuttable presumption intact, this section should be eliminated.
If this section is also retained, the court should he required to give
the parties an "out" by permitting them to show that such a proposal is
inappropriate. If the intent of this section is mediation hetween
parents, that is handled under the proposed AS 25.20.080, which permits
the court to appoint, or be, a third party mediator.

$4 of the bill (page 4, AS 25.20.120(4-5)) permits a court, in
determining shared custody, to consider "(4) the advantages of main-
taining the child in the same community as compared with the potential
advantages of a new community; (5) the advantages of providing a varied
life experience for the cnild." This provision is objectionable
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for the same reasons as my part Il, above. Alaska is a state of

vast land area. Many of its commu.ites can only be cached by air

or water. In many cases, divorced parents live far away from each
other or, at least, in areas where it would be difficult to travel

from on€; to the other.  Again, the "variety of lifeexperiences" factor
would work to the disadvantage of the parentin the rural community,
especially if it is one of themany isolated communities in this state,
because of inherent biases against isolated villages. It is not possiLle,
due to the size of Alaska and the distances between communities and the
lack of urban centers, to compare this state with any other state in the
"lower 48". These factors again conflict with AS 09.55.205(d), above,
which prohibits the court from considering a parent's income, social or
cultural environment. Those prohibitions should apply here because the
determination of shared custody is a determination of custody and there-
fore the same criteria  should apply.

"4 of -he bill (page 5, AS 25.20.150) allows the court to avard
custody to a nonparent if it "finds that an award of custody toa parent
would be detrimental to the best interests of the child." Thiscriterion
does not give sufficient import to the parent-child relationship, which
has Constitutional protection. See, for example, Meyer v. Nebr tsk.i,

262 US 390 (1923); Pierce v. Society of Sisters, 268 US 510 (1925),
Skinner v. Oklahoma,316 US 535 (1942); May v. Anderson, 345 US 528 (1953);
Stanley v. [Illinois, 405 US 645 (1972); Wisconsin v. Yoder, 406 US 205
(1972); Qullloln v. Walcott, 434 US 246 (1958). Tho Alaska Supreme

Court has said:
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custo % and ¢
oS

Ot right %Ithstothecar,
speC| |

%Io th gdrenlsanlmr
nti h r(]) p

nt
I%/ eﬁtljmrelgatéd |r te% ﬂ tﬁ/e %r%ﬁoelé



2181654200 |ail§60 %%E'kté’“%? Matter of S.D.Jr.,

The Alaska Supreme Court, in Turner v. Parmick, 540 P2d 1051 (1975),
specifically found, contrary to Mr. Lynch's testimony, that "detrimental
to tne best interest” is the wrong test to apply. In fact, the Supreme
Court reversed the order of the Superior Court because the latter had
applied the "best interest" test. The court found that custody in
the parent is clearly "preferable and only to be refused where clearly
detrimental to the child." 540 P2d at 1055. The Court held that "If
'‘best interest’ of the child is the only criterion, then a judge may
take children from their parents because the judge personally disagrees
with the parents' limited means." 540 P2d at 1054. Therefore, "Unless
the superior court determines that a parent is unfit, has abandoned
the child, or that the welfare of the child requires that a non-parent
receive custody, the parent must be awarded custody." 540 P2d at 1055.

It is difficult to distinguish between the test "best interest"
and "detrimental to the welfare." The Alaska Supreme Court explained
in Veazey v. Veazey, 560 P2d 302, 286 (1977), that "Between parents,
custody ia to be awarded according to the best interests of the child.
Between parent and a non-parent, the parent ia to be pr: erred unless
placing custody with him or her would be detrimental to the child."
Under the "Child in Jeed of Aid" statutes, the State has a set of certain
minimum standards for patenting and when parents fall below that stan-
dard, the State can step in and make the child a ward of the court.

That is, the State must show that the parental care is detrimental to the
welfare of the child or the parents are unfit. The "detrimental to the
best interests" criterion can be above that standard and interjects |
comparative standard. That is, who can provide the most for the child.
The "best interoat test does not require a determination that the parent



creates harm or a danger to the child's welfare. Therefore, it is an
iImproper test to use to determine custody as between a parent and a
non-parent. As in Turner v. Pannick, supra, the test should be "detri-
mental to the welfare of the child, abandonment of the child, or
parental unfitness."

Thank you for considering my statements.

W

inda M. ngdenbach
orney-at-L
L SERVICES CORPORATION



TESTIMONY BEFORE THE HOUSE CF REPRESENTATIVES'
COMMITTEE ON HEALTH, EDUCATION & SOCIAL SERVICES
HOUSE BILL NO. 21
November 29,1981
My name is John M. Holmes. | am employed as a staff attorney with
the Alaska Legal Services Corporation at Barrow, Alaska. | worked in
the Fairbanks ALSC office from December, 1977 until August, 1978, and
have worked in the Barrow ALSC office since August, 1973. A significant
number of my cases involve issues of divorce and child custody.
| am concerned about two aspects of the bill which may not be
receiving the focus which they deserve. This testimony will be limited
to the following two issues: 1) The erosion of the parent's right to
custody, as against a non-parent [AS 25.20.130,150] and 2) The factors
enumerated in the proposed best interests test [AS 9.55.205(c); 25.20.120]

| -I{I E EROSION OF THE 3P()A\IR’IESI\(I)'ES RIGHT TO CUSTODY, AS AGAINST A

|El)N-PARENT [25.20.1

This bill would give non-parents nearly equal priority with parents

in competing for custody of the child. It thereby erodes t) constitutional
right of the parent to the care, custody, and control of the cnild. It
also directly contradicts the Alaska Supreme Court's statement in Turner

v. Pannick, Alaska, 540 P.2d 1051 \1975), that a non-parent cannot be
awarded custody absent a finding of unfitness or abandonment on the part

of the parent, or that the welfare of the child requires it. The Court
clearly rejected the best interests test, which it distinguished as follows:

“In order to satisfy the "welfare of the chi\d" rewi[)e-
ent, the non-parent must show that it clearly would be
etrimental to the child to permit the parent to have custody.
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On the other hand, under the "best |qt?rests" fest, the
court is free to consiger a number 0 ﬁct%rs Including
the morFI f|tn%ss of the two p rties: the home envwon-
ment fered y the p%rnes e emoﬂon?l ties to the
chil e ?arnes, t 9 ~sex or health 0,{ the,cJﬂld;
the de3|ra ity of co g|r ?n existing chi (Mglr
Fglrt% eat3|ons ip; and the pTererence of the chi
. ‘1054, 3upra

The "welfare of the child" test is therefore a totally independent
test, and one which serves to protect the right of the parent to custody
of the child. There may be instances where a parent is not unfit and
yet is also in no position to exercise custody; this could happen if the
parent were a 3ingle parent who had severe medical problems. Under such
circumstances a court would not be inclined to adjudge a loving parent
‘unfit'; however it might grant custody to a non-parent on the ground
that the welfare of the child required it. The parent would still be
able to retain priority to exercise custody snould his or her condition
improve,

The parent's right to custody can be defeated only by showing
unfitness, abandonment, or that the welfare of the child requires other
placement. Otherwise it is unpersuasive that the child might enjoy
superior advantages elsewhere, might be happier elsewhere, or might prefer
to live elsewhere.

The proposed -eferences On Award set out in AS 25.20.130(4)
and the proposed Award Of Custody lo NonParent set out in AS 25.20.150
are dangerous to the constitutionally protected rights of parents to
raise their own children. The bill would put the parent on the defensive
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against any third party who could demonstrate superior advantages to
those the parent could offer. It would greatly prejudice the rights
of rural parents, whose own valuable lifestyle could be ignored as a
third party painted compelling images of the advantages of urban life.
The bill presently violates its own Intent section, S 1/ which promotes
the historic and continuing public interest in the preservation of the
nuclear family.

. AC]E;ORS I%NUMERATED IN ]THE PROPOSED BEST INTERESTS TEST

( 5 5 c) ? 25.20.120

Several of the factors listed in 9.55.205(c) and 25.20.120 could
be prejudicial to the rights of rural parents. Both list "the desir-
ability of offering the child a variety of life experiences". AS
25.20.120 also lists "the advantages of maintaining the child in the
same community as compared with the potential advantages of a new
community".

These factors could be easily misapplied, on the assumption that
an urban lifestyle would be more 'varied' and offer more 'advantages'.
In the midst of a custody case, an urban parent would point to the
variety of formal educational possibilities and to other activities
available in urban areas. A court could then overlook the comparable
advantages of ryral life.

AS 9.55.205(c)(6) and AS 25.20.120(4)(5) should be deleted from
the bill. Subparagraph (6) diminishes the protection given to rural
parents in AS 9.55.205(d).
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In summary, it is my reauest that the bill be redrafted so
as to protect the constitutional right of parents to the care,
custody, and control of their children. The Alaska Supreme Court
provides guidance in Turner v. Pannick, Alaska, 540 P2d 1051 (1975).
Factors relating to custody determinations between parents should
not be drafted so as to favor urban placements over rural placements.

Thank you for your consideration of these comments. Please
contact me at any time if you have any questions regarding this
testimony.

Sincerely Yours,
* «*

John M. Holmes,
Attorney at Law

.0. Box ?09
grrow Alaska 99723

P
B
Tel: £52-2311



A f . ALASKA
, " April 13, 1981
In Brief,

ALASKA INTRODUCES CUSTODY 'SHARING' LEGISLATION
CONCEPTS WORTHY OF STUDY, EMULATION

Alaska House Bill No 210_ introduced by_Representative Brian
Rogers of Fairbanks and Representative: Terr;f Gardiner, former
Holise Speaker of Ketchikan 'is based primarily on the initial
California example but improves with many warthy priorities %
and concepts. -

(A follower 0f our efforts writes passes then Alaska can "

take its rﬁace along s.de those t tes who are actually

giving some con3|derat|on to the be erests of the children.
e

|f
er
st
In abbreviated fo”m, following are the major provisions, which have
yet to be evaluated by the Alaska legislature.

it
sta
nt

LEGISLATIVE it is_ generally desirable to assure a minor child fre uent
INTENT and continuing contact with both parents after he parents
have separateéd..
...t is the .intent of the legislature that bqth parents have
the opportun tK to UI e and nurtyre their child and to meet
EQUALITY tho needs of t ch ld on an equal footing beyond the consider-
ation of support or actual custody."
ENCOURAGE "1t Is in the hest interests 6f a child to encourage parents
OUTSIDE to implement their own child care agreements outside of tho .
COURT court setting."
BEST "Tn determining the best interests of tho child the court shall
INTERESTS consider . .
(1) the physical, emotional, mental, religious, and social
needs of the child;
(2) tho capab|l|ty and desires of each parent to meet these
nee
the ch||d3 prefeicncc if....of sufficient age,
the ove %nd affection existing between the child and
ac
A(5)t Ien ﬁt time thochild haslived in a stable...
enpvir _ . . .
~ (6) tpte d0e5|rab|I|ty of cffering the child a variety of life
er|ences, . .
(7) sre andability of eachparent toallow...rolationshi;
with) othor paiont."
NO NOS .the court may not conS|Jcr the conduct, marital status,
Income social or cul I envnonment or life style of either

parent unless...may c s cdrjury..



MODIFICATIONS
REQUIRE
SHARING
PROPOSAL

REASONS

TEMPORARY

Cusroo:

Page -

f the question of the ¢child's
[

"Neither parent, regard _ ,
eference in the awarding of custod]

th _ less 0
legitimacy, is entit ed to p

" .there |s are?una?

. resumption that shared custody is in
the hest Interest of 8 P y

le presu
he child,
"The court..may request the parties to participate in pre-trial
mediation...

"(a) The court may award shared custody
1) on application of one or boﬂlgarentm
2) whep the parents have agreed to an award of sharedc »

custody; and _ . I
(3) on an agreement for shared custody in open court." *

"It the court declinos...shared custody, the court shall enter
..,its reasons...

"An award...may be modified to...shared custody..."

"The court may require the parents to submit...a proposal for
...shared custody.

“If a parent opposes the modification or- termination of the
award of custody, the court shall enter....its reasons...

"Court shall give due wright to the preference of the child."

qmenéu. " )
...education...

he child iij the same

.4 New community;”

f exgermnce”. o

th each parent considering

ild...better met by one parent
_ytto encourage...contact...
ator. ..

%.”foHowing“.preMrence“.

ly "to allow...frequent and continuing
er...but.. .person...living in...stable environment;.

.person determinod.. .able..."

A %reatest degree practical, equal access to hoth parents

during the time...court considers an award of custody..."



AIaska""Eole continued...
H

r.rorvuo .parent...not. ..granted custody may have access to. ..records..

ACCESS

DEFINITION ' ..'shared custody' means an award of custody...to both parents
8.5 mcludetsl.l ..physical custody which assur.es...contact with
eaci. parent.

Special note. A'aska proposal does not i
P subterfuge o? R]e,r%?y '}o?n_t Ie%%I

the genuine sharing”of joint
The.Alaska proposal is good, BUT,

[ The Alaska proposal fails to imply that the court could deccree
/ ?harecri] custody and thereupon the parents must create a plan
1 for sharing.

The "Seven items the court shall consider" may be ill advised
within a statute. Why?

We are generally hesitant about the questionable

nnijtaidR™ nona lilfyy nt in m-AL-.«ha<- imply"

qualifications to justify joint custody.

While worthy of consideration with a mediator and by
each,ﬁaren,t, as an [ntegral part of the law
considerations dt >ling Wwith “home environment,

community

nteraect the mischievous, .
custody, as ¢ mpared with e
ysical custody.

_ prox|m|t¥_," "travel," etc, ma¥ be
uncons |tui|?n?l mtrgI lons by the court into
Issues best left to the parents...especially since
the law has no HHht to jmpose such gualifications,
upon conventionally marrjed parcntsad a qualification
for becoming and continuing as a parent.
Important: Also, this inclusion sets the stage, with itemization,
of issues wherein an unccoperative parent could thwart
and thereby defeat joint custody for the child and for

|
the otherwise cooperative alte nato parent b¥ moving away,
accusing the other's environment, objecting to travel, efc.

THE V. rue *ropel
ASSGCIATION Bina O
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CUSTODY Sam)e‘;A o2 onole ggooraaxntel -00 pocAca
ASSOCIATION President
RE: Alaska House Bill 210
I urge your approval of House Bill 210 which deals with joint custody access

to both parents by the children of divorce. Minor amendments are proposed in my
concluding two paragraphs, but the overwhelming tenor of H 210 is one of the finest,
most sensitive and most humane of all similar joint custody legislative proposals
now being studied in the various state legislatures.

Enclosed is a selection of applicable items which | believe will not only
aid your legislative evaluation of the topic but may also be increasingly valuable
in your conversations with constituents about joint custody. If your constituents

raise questions, feel free to duplicate and convey the enclosures to them.

Among the materials, on the third page of the paper marked "Alaska", |
guestion the extensive list of prerequisites which a court might Interpret as
needing to be ideal before joint custody will be decreed and as a "red flag" for
an opponent-parent to assure tl.it some of these Issues are not satisfactorily
rectified. Although | think each prerequisite is an excellent measure for
counselors and parents to consider, as a statute and a legal guideline | surmise
they might be decreed unconstitutional.

Lastly, let me mention an Item we are all having 'second thoughts' about.
That's the old benchmark that hasn't been thoroughly questionqgd of gl/ing so much
weight to the preference of the child. Thoughtful and observant psychiatrically-
trained professionals are coming to the conclusion this gives too much Impression
of power to inexperienced and immature children, gives rise to potential future
guilt for having decided for or against a particular "arent, nnd contributes to
parents 'catering' to a child in lopes of currying thcL child’s particular approval
of one of them exclusively. Hence, | urge you soft-pedal, or downgrade that

particular proposal.

Regards,

James A. Cook
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"( oint custody is) definitely the custody arrangement
of the future:

The practice of nearly always awarding custody of children
to the mother reflectS negdtively on women who aren't
awarded custody; the public automatically thinks they

for the children.’

are unfit to care

August 28, 1980

Ms Karen DeCrow
Past President, N.O.W. 1974-77



ABC News 7West66m Street  New York New York 10023  Telephone 212 887-4659

Sidney Darion . , f
Manaée' Public Altai's

Dear Viewer:
Thank you very much for your interest in our DIRECTIONS

program. Communication* such as yours are very important
guides to us in programming plans for the future.

We hope you will keep watching DIRECTIONS, and that you
will continue to tend us your reactions.
Sincerely yours,

Sid Darion
Manager of Cultural Affairs

SD:al
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THE WISDOM OF SOLOMON: THE CHILDREN OF DIVORCE

HERBERT KAPLOWt

Last year, the number of divorces in this country rose to more than
a million. There were about 1,300,000 young children involved.
Coincidentally, with this 1increasing phenomenon has been a growing
interest in alternative wavs of d jjyprrpH paronrc; with their
children. "Perhaps, the major cnange under consideration is called

Njoint CU8 toe*yj>where the pnrPP>c nf rhp rhildren. It
Is ar. approach of considerable controversy, touching fundamental,
legal and psychological 1issues, and it reaches finally, the basic
guestion of what"s best for those children caught between d-Lvnrr.eH
parentis. It 1is a matter, again, of the ~sdom ofSfllaapn, these
children of divorce. n J

Good day, I°m Herbert Kaplow 1in San Francisco. Almost two years ago.
Cal ifornla. with one of the highest rates in the country, Liissed a
prAvtirl inp fur We mean to see today how tKatls

worked out here.”~"Mjr~&uestVyire/the Honorable Donald King, the
domestic relations JuZfgerryT the”San Francisco superior court”rtfnd )

ACiJT"Ware, \a writer ana broatlcaWv journal inl, who has done ~YtdtraTve
research on children and divorce, and she herself 1is a joint custody
mother. The term, joint custody, 1is paralleled by the term, sole
custody, nnd what"s the difference, Mrs. Ware?

ClJI WARE:

Well, that 1is a good question, |1 think because Joint custody means
so many things to to various people. Its really one of those code
words. You say joint custody and the people in favor of it, say,

yeah right. And you say joint custody, and the people who oppose

arc totally opposed. And definitions | think are important. Judge
King, we have to really see if he agrees, what Joint custody means

to me 1is an arrangement that says parents are forever, parents
continue to be parents even though they®re no longer spouses, and

the time-sharing formula about who, how they"re going to take care

of these children, 1is framed around the needs of the children. Now,

I suppose legally you can split it finer than that, but to me, that"s
the concept of Joint custody, and maybe we should get a legal

definition from Judge King.

JUDGE DONALD KING:

Well, 1 think one of the deficiencies in California law 1is that there
is no specific definition. 1 believe that creates more problems
really than if wc had one.

(MORE)



JUDGE DONALD KING: (CONT)
A lot of parents think it means cutt|n the child right down the
aﬁg the chhllg h% \ '

middle, ht down t second, spends half the time
with one parent, and ha% the t|me W|th other. P

HERBERT KAPLOW;
And that's where you need Solomon?

C1J1 WARE:
And that's not joint custody.

JUDGE DONALD KING:

hat's not joint custod \WhaT. you're rea

Iact that ohce the 8|vo¥ce IT over th t

11'S amily living . in two catlor]a In

share nature of 1t71is that the chi : 0

W|t ?ar ents sgen |n% time. with b
mes an Ha th rents are joining t
ect|ng the ch|

y, talking aboyt is th
ATRORILT O?am'ﬁ{ and

|
cﬂtllt?rer?,neare Eea?)lln |v0|rng

t
t
th parents . in both parents
ge th)er making the dgcmons

al
h
e

S
|
0
0

HERBERT KAPLOW:
Judge King, am | rjght saying we are cqming from an envwonment
wqhe e mos? ?ten hge ch|Idre qure awardeg togthe mother?

JUDGE DONALD KING:
Absolutely, and that still is the cose toda'.

ClJl" WARE:

And abPut 92%, | think, of all awards notionwlde go to_£jic—maLbcr.
It"s almost altomatic.

HERBERT KAPLOW:.

Well, let me ask you, why in California arc you moving toward a
different alternafive?



JUDGE DONALD KING:
Well, we have to understand that in, most drvorces the arties reach

thertr] own agreements, and the reason why th e p centa IS S0
IS t ﬁ 0r many people the societal view that custo
the cpil r% es to. the mother and that e her as someth |n
oaII ts 0 vrsrtatron | think aljfo nra there are moe
Bnd more arents wn o are reaIIy harrn Id-reari q esgonsrbr Ities
efore ti marrrao a S up and . wan to contrnue h xperience
even though they'fe no longer married to each other.
ClJI WARE:

é |1 tell\y tell you why | think it happened |n California.

because |'ve been a joint ¢usto H parent for 8 ear ve sort

of heen through the wars ﬁn this 1ss kn?w eo(pe who aren't
In California; thrnk you know, we're off th ge of the earth.
ut in California, yo have, as it |s na |o rde, ore ore women
in the work force, .~ More and more Judge Kin s S, g e who are
sharing resgonsrbrl,rtres, sort o radrca att mpts dt b |n arents
together, But I think the main reason why 1t started to p noin
alifornia Is that the qld system wasnt Wor |n% for the cnildren.
ecayse what was hapRenrng, as as the divorce tatrstrcs went u
and rh es ecraJ’ went up”in Calrforr]ra after no-fault divorce,
were navi g children who were not only losing one garent, usually the
f%ther, they wer Iosrfng two p 3rents ecause t]th ,economro sitiation
their parents faced aftér the divorce, the mother, jn 791 of the cases
according to the 1980 statistics 79V of mothers drvor ed m her had
to work ~ So who was éhere fﬂr the children? "P ey basically there's
not childcare as a code .in this counv\y so therefore the géle s
themselves and _parents [ike me, two-working parents, we had to come
up with some situation tha made sense to ur son, otherwise, who was
gonna take care of him.

HERBERT KAPLOW:
Well, why should this work?

JUDGE DONALD KINCt

| think the reason it should work is that the fact that people are
no longer husband and wife docs not meon they aren't still parents
to this child or these children. And those tesponsibilities really
have to be separated out.

(MORE)



The mistake | think that's been made historica I | that somehow
once the family |s no Ion er a Famrl In term n% hushand
wrfe the re rea no on er a amrty as far a bo ein arents
t% % dren. \ t will wok hetter, be(fause | ﬁans

that oth arents str | remarn parents to their ch r ren and what we
find 1S more and more Earents want this. They don't want the system
where one becomes a viSitor

HERBERT KAPLOW:

th)k we ht to try to clear qut a little bit of the legal
under rush The Statute .in Calitornia, | understa(nd actu Iy
you sort o have three companion statutes and you check me |f |'m
wrong no default divorce, which | guess you passed here in 1970,

JUDGE DONALD KING:
That's correct.

HERBERT KAPLOW:
And then in 1979, r{ou had this hornt custod%statute and then after
ca a

that, somethrng led mediatio nna get bogge down  in
g(hrgecJoundS g, but they're related and they're“impoftant...and in

JUDGE DONALD KING:
Okay

HERBERT KAPLOW:
Tell me what they rre?

JUDGE DONALD KINC:
Well, the reason whg the no- de[ault divorce is reLated to the o:her
U ault

two is because If have f It"s Dbased on their being an
Innocent party and a guilty party.

HERBERT KAPLOW:
Uh, huh.

JUDGE DONALD KING:

And that gets all tied up into who should have custody of_the chrId
if one person is supposedly %urlty and one Is innocent. The r{orn
custodz statute wa En portan tf was really a modification of our
previots statute which provided for sole custody.

(MORE)



JUDGE DONALD KING; (CONT)

And it was |m ortant not only because of its aspect of ing th

It waf e% [pro r|ate to have Joarents e joint cus 0% % fs,
buﬁ S0 ecause a ery on% dec arat|on tht*. the publi
Bol- | the state Call na |?] at wpenare ati nshltp reaks
p, mere still 1s a righ o the child guent and confin ng
Bccess t(% bothép arents. The dator med|at| N statuta which [ust
ecame effective at the %| | ol this year, 1is revolutionar

It's the first in t e country. think ot er s;}ates will be ado[p

It ver rap|d|y, and jt Is an assist to th ose Y]v?yvantVJomt custo

as w as to se who have so e cus ﬁo |QNq ith a tra|n
and erlence am| c unselor. H ﬁ Barents ork out t r
iIsputes over custod y visitation | nstr 8t|ve way

they a re .~ where the T the ones who m a e the decision b¥ agreement
as oppos to usm% the ad ve sar;r SYS em wr\ere g (I; (5
court, P %ack ac ther ve the problem, and try and solve
the problem that way.

HERBERT KAPLOW:.

Now let's Iook at the Eractwalmes of this. | understand you have
a conI fferent kin r}] cus } ody. Jou have what's called
ega ustody, and then 'y physica c stody,

ClJI WARE;

A}?(rjeeth - (s)uoha\c/ﬁs{%hr)]/.t legal and physical. So basically there's

HERBERT KAPLOW:
| think I'm gonna be sorry | asked..

CIJI WARE:
That go through the court.

HERBERT KAPLOW:.

But certainly legal custody is whereas the law gives you your
he

ertain rights, and and sical custody in where the child
flvesmfrorag time to time thth gacyhlparanu y



ClJl WARE

Well, .that's a critical thing, thou% mean ca jl13t gloss

over it, bhecause In A e ca, g(?sses ron 1S 9/10°'s ,o the aw, ~and

you can have joint legal cus but r ou don't have Parents that

are learning, to crfoperate as Parents ICh 1S trccy mean here

gou 're severrn | “your othg re atrons |ps fi lal, ’

very hing, et, . ou 're erng asked to cement this one atronshrp
#arent that t E/ int custody to m means that you are

? % ? share t e] ecr ron matcrn on. things Ahaﬁ ave to be done about

drens SCN00 . rer rous trarnr ng-ang all that. And also

|f Rossr le, if te mae It ossrble, you are aso r%;orng

to. have that child  spe ningf u trm I doesr}]t mean

minute, as u %e Kin sar ut meanrn ful trre with hoth arents Now

accomp ishing that 1S not 5Q ea\st when peo e a angr%/ at each other,

In the real Wworld, and ?o what fls crrtr%al in Califgrnia whrch

groba ly will be a mod oga , r% that rts sa rn% that the

dversary stuatron IS maybe not the est arena in whi to help garents

come to e fact that the y contrnue to be parents. So what 'ﬁ

}gmarln ? nthlr egeart rents nauakﬁg\nvse rer%rr]eglenrts hrae CindJ enttitne

down ¥ e %t grrtP how do we sha?e these gchrIdren . .

JUDGE DONALD KING:

Legal VErsus phlysrcal custody of what that means it's not spelled out
cléarly in aw

ClJI WARE:
No.

JUDGE DONALD KING:

There's no de |n|t|on at the gresent time, and | think, for raftrca,l
ur oses, legal, custod re er to the decrsron makrng factors affecting
he chrld H in termso health care, %ucat,on [eligious training,
perh aps ! sort of thing...w ereas physica stody” really means
more e,

CIJI WAREt
The time-sharing.



JUDGE DONALD KING:
The time allotment of the child with each parent.

HERBERT KAPLOW:

fBourtththe question arises then, are you bumpir.g the child back and

CIJI WAKE;
The ping pong syndrome, you know..

HERBERT KAPLOW:
| didn't know | wa« that close.

CIJI MARE:

You were. The pin syndrome, It's interesti
tﬁa We?ﬁ?gthga?ﬂ ye%r ago, when my former rl)%n and | aecrryed

JUDGE DONALD KING:
They were real pioneers,

CIJI WARE:
Well, we djdn't know what we were dorn e didn't know, numb r one,
We. Were dornq Joint custo Peop| 9 we w ﬁ craz h
argbe this s over an over our C W0 R to who
% t e answe hat realx rs t o t rld goesnt
eloan; he ¢ has rea )(] what 1 think 1s a civil access
to bo parent that te pr ponq sgndrome h (“)robem é
fime>s arrn% arrangement |sn roptiate to a chil age an stage.
I've been aSked this for erg ht ye s, c\r,rvrld started in this

when he was aroynd two. WEIl at that gorn¥
ra]r(r)r/\z;rngement we had, wouldn't have been appro

hateyer sharing
priate for when he's ten

(MORE)



CIJI WARE;  (CONT)

When he was two for instance, at that time, he was sort 0 gme -based
with me, but he saw his father two or three times a week,

lept at my house every ni That was a fair a ro r| te
?orpa two ear o?d ow t (ha he's a 10 gears ol)r/t (P é) cPay
and Tuesday with me, Wednesda and Th urf( ay wita his d

alter t eekends so tBat \rve have cDun % Jrve dak/ vKthat
soun v |kehep|ng pon? ut It you as you now, where do,

e sa % |ve wrth % mom an *f you say, is
|t comp hcateg e’ r( now, It's |0t contusrng, It is
complicated, but |ts no confusrng.

HERBERT KAPLOW:
Well, is it better?

ClJI WARE:
In the real world..,.is it better that a child js amputated from one
of hi garents. | don't think thciat's better. —In thepbest of all
Possr le waorlds, for Hrm, It would have been better If we'd sta¥]ed
? ether, We didn't do that. Sq what are the alterngtives? The
alternatives you know, | really feel that Jorn_t custodK parents have
come to grips with the realrhy and for the children, t %y would
rather But up with some of the mconvenr_enc% of losing noth ga?s and
socce[ bajls in order to have contact with Ddoth gare ts. And Tt IS
a trade off. It"s a trade off we were willing to make
JUDGE DONALD KING:
Well I think also, thou 0 e co lpok in these caje only
at the Rarents % hg chr?r*ren We don't Eave m ch in ormatron
?bout heres been very little research .
Ittle research has been done’ ipdicates Jhat y? can have Jornt
custod paf'] PS and not ave joint custoay children. That" there
arc so e C ren proba h mrno Ity 1n° num bers Wwho can't make
I& rr]ustment 0f }rvrn% two homes. They ne r& home one

room, one set o Y and so on not thg H)rt/ on't love their
other parent, they just can't take t kind of nfovement. We know that
&hrs IS more of a Problem with reallg/ crng children, and we also
now when you get to teenagers, espécially upper teenagers...

CIJI WAREi
It goes the other way.
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nink, firs% of all it's
better It parents are
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Well, | gean, Lqeorder to make this thing work, you have two people
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HERBERT KAPLOW:
acting reasona

JUDGE DONALD KING:
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JUDGE DONALD KING;

d the aren th|nk n rational d the aren't ea| with
| g nete's 4 [bt of e I al Progess
It s a versa tem ends 1o ag cen uae thi et
ere t Yo With 't hew eC|a ‘e a ato
medlaton re rquwe ha V\/I W them.
a cou a Nearing. on custo VISI unfti he
ave ne hfou h ediation pro £SS With hep of a family
counselor attempte o come up”with the|r own answer

HERBERT KAPLOW:
In fact, a cooling-off period...

JUDGE DONALD KING:
With respect to the child. Well...

HERBERT KAPLOW
With a mediator.

JUDGE DONALD KING:

|t erstand they don't hive to fight. A lot 0
RS R o il
V\h {1 V\ﬁe ¥e sHPI gonn% be paren ?s V\hen the 9|ght IS OVer.

HERBERT KAPLOW.

I un erstand it tg FIC Fstmﬂs that.have been raised about
1S-a XO om} réally the verdict 15 no‘ Xn on the
success o f | it custod 0Ny, 13 that the laws are
u judges already ha™e the power, In effect, to

Jmeercejsoslanr¥ custod¥0

JUDGE DONALD KING:
| don't agree with that at all.



HERBERT KAPLOW:
Okay.

CIJI WARE
No. And I've been around me country on this.

HERBERT KAPLOW:
Also, that it encourages judges Lo take this as an easy way out.

JUDGE DONALD KING:

e oo T R s i T
ve no *t aye |a Hy court [n an Francisco, in
! T b B HELEEd By

?L’L a¥ents reac agreements as to what's neet %or thelr Xhl| en:

HERBERT KAPLOW:
What about as a way out.

JUDGE DONAL)) ~ NGs
And that's what we should be doing.

HERBERT KAPLOW

Pfar HEIF M?YP(? %hgo ”%Lét for somebody who would like to get rid

Cl 1 WARE;

Well, that may be true, but | really think that's the minority. 1
thlnk rrhst parents arc carmg parens l\/loof paregts want to do the
H (9 qhs Pare?ts are rr| Iy %m % ?ey pf hﬁ
ave fall on thei |ou? bel ﬁ rrhoral elie {
most arents arc In a stla [ed when they go through this.
certainly remember how eI a ou

“Bilp

m m
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| mean, who needs to have misery and anger for 20 years?

JUDGE DONALD KING:

There re a Iq_ Parfnts, un er thﬁ old adversa sgstﬁrp, 05
ears ae, \{h ars later a fer tedv?rce,,ae Ll fig tmg

i el 1 i g o,
90 fP hP aho t as pardt of ?He termi a%ion o? your marriage.

CIJl WARE:
You can fight over money, you can fight over...

HERBERT KAPLOW:

ou're...you're asking people to..to compartmentalize their minds in
i extrao¥8|nary way, o PeOP P

JUDGE DONALD KING:
And there's no reason why it can't be done...

ClJI WARE
And they can do It.

JUDGE DONALD KINCt
We know it works, it's working In a highly successful way.

HERBERT KAPLOW:

Lﬁh”‘e P Reihioud % Etﬂv”ﬁu%e QG and U AR offore
a OU{ %IOT}S H? our neighbor ood, 1n our somety, at arc concerned

(MORE)
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HERBERT KAI"_.OW: (CONT) f

What do the chur for instance. u to c o lous and
I S o R ol Bt el AR

JUDGE DONALD UING:

Concept” dven i EHbFCdE tha: 0 norDe fave “HRPENR T S

HERBERT KAPLOW:
The Catholic Church, you're talking about primarily.

JUDGE DONALD KING:

That's right. . Once hey recqonize that the parties.are qgoing to o
hou ﬁ qe ? H 0Ces. ¥ha? qggaﬁ?y en gs tﬁﬁﬁ)r mzhrrl ge,.g?h%% ar gvery
ort |vc [NIS,. Process hec lfse .|t OPFE ?e 3 m”rY et%er
E In, we're ?t |vorC|%| he fa ')é" e ega relatiqishiy. of the
ahd and wite nhas erﬁfe , bélt t[z”e s still ?ml there IVIP% .

In wo locations, a nho er.and a fa heﬁ and a chldr 0 In some fashion

s all catl % hi§ or her time with pot Rare IF his m |pt?|ns a

am| at | V» tgeneﬂ lal for the ¢ |ckren Aniia hf]nk very

en ﬁma 0 eac Ear nt.  And our exRerlence as been that the

church groups are very supportive of this.

HERBERT KAPLOW:

Are they actually in the process someway?

JUDCE DONALD KINGi

n some of this mediation counseling, certainly some of U that is

on er term than %e court s%afsfe ag abil |eﬁyt0 andI!\e 0
%qgenscles community, resources, mango them church-related,

Tat oclal . Service  bei.g one, who do assist uo and provide  aome
this counseling.

HERBERT KAPLOWi
What do they do?






1.7.

JUDGE DONALD KINGt /

when they know so much more what"s true. Now, to go back to your
other question about the religious, 1 wanted to mention that the only
meaningful study about joint custody and the effects of joint custody
that"s going on 1in the country today is in San Francisco and is
sponsored by Jewish Family and Children Services. So the church
groups are very interested 1in this.

HERBERT KAPLOW:

Any findings yet, tentative or otherwise?

JUDGE DONALD KING:

Yes, but it is too preliminary.

CIJI" WARE:

Well, there wore only 25 families in the first study, which 1is valid
but not big.

JUDGE DONALD KING>

And at the moment, their study, which 1is just starting its third year,
has only dealt with people like Ciji who were swimming upstream, 1in

a sense. They have nad shared custody for 6 to 8 to 9 years long
before it was even thought of. We aro now starting to refer some
people to them who are interested 1in starting joint custody. And so
they"re now going to !;ave an opportunity to compare people who didn"t
start with the same motivation and commitment toward it.

HERBERT KAPLOWi

Is there any evidence as to whether 1it"s good for the children?

JUDGE DONALD KINGt

The study that"s being done by Dr. Susan Steinman with Jewish Family
and Children Services would seem to indicate that it ia beneficial.
But it is too early to tell. From the feedback we get from moat
parents, they feel it is. We have to be sure the children feel the

same way. But generally speaking, it appears to be. We really do
need more data.



CIJI WARE:
You kn
ou know, | IS an\aztl

nhuch Hf dLhe wor Ha? ee done about
R nts, nver b[? o the childr alﬁ Was
{fwgy rou Yng 0(% on}t custodX and | realiz eI ﬁd never
} ny ? hou h W ne felt in this very unuse wa e Was
VI A 8r a, necause . 1 said, y now him Eown
2\”37 sl wé’%"oé’.t'r%wm%‘ o ILErVIEW ¢ iy 1 4‘ i\aath i
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HERBERT KAPLOW:
Do you have any reservations about this?

Cl 1l WARE:

Wel], | was scared when he savl\g this. .And 1saiq, Jamie i%n't that

con usin ng pogg Y U Kkno esald, Mom, _itls. not . contusing, .
co |dIJ ated, no} gontysing. thﬁt in_Nis ming ?ms

W%SeW(iA £ 1L ges gomplcated, |1 ethired ki B £TO0RERY

oRfe VIR gl B AL Py

HERBERT KAPLOW:
Can poor families go through this?...

JUDGE DOHALJ) KINC:
Yea.

HERBERT KAPLOW
Is there any requirement for any sort of...

JUPCE DONALD KING:
No, It has nothing to do with that.
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ClJl WARE:

No.

HERBERT KAPLQW

%gfﬁgl%nﬁdg%dy h| wh ere ﬁ' f)seertlhela% a tggnatlve seriously

JUDGE DONALD KING:

\{Vte”m erfl pcbtercgg)lgéa% E\if te%t Nevada just this year adopted

HERBERT KAPLOW:
So the concept is being studied elsewhere, and there seems to be...

ClJI WARE:
About 13 states at the moment...

HERBERT KAPLOW:
..more and more interest being expressed in it.

JUDGE DONALD KING;j

e B A st i the ounty

HERBERT KAPLOW:
Thank you very much, both of you, for being with us today on Directions.
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WILLIAM HITCHCOCK
Standing Master

- DATE : MARCH 10, 1981
<3e
FRANCIS M. STEVENS SUBJECT: JOINT CUSTODY
Custody Investigator

I have reviewed House Bill 210, entitled "An Act Relating

to Child Custody"™, and have a number of comments | would
like to share with you. The initial observation would be
taken from the recent publication, "Divorce, Child Custody,

and Family," formulated by the committee on the family
group to the advancement of psychiatry, where they have
referred to joint custody and how it has been labeled
"shared custody-divided custody-and alternating custody".
They indicated the common element in all these terms 1is

the child lives with each parent a substantial amount of
time allowing for a more realistic, normal relationship
with each parent. In this arrangement, each parent assumes
equal responsibility for physical and psychological develop—
ment of the child, and they share with each other equal
responsibility for major decisions that affect the child.

The advantage of joint custody, if a satisfactory arrangement
can be worked out, is that it is most likely to preserve

a meaningful access to both parents, moreover, neither

parent "loses" the child or becomes a visitor in the child"s
life.

The disadvantage of joint custody, even assuming that tho
parents are .”ble to keep the child out of any residual
battles betwc»n themselves, 1is that a child may continue
to feel a sen e of uncertainty and anxiety as he/sho moves
back and fort . between two homes.

There 1is not a significant amount of data available to
establish the effectiveness of joint custody as a primary

method 1in divorce. There have been some small studies,
and in over a short term, they have 1indicated that in the
families studied, the joint custody has worked. The studies,

however, 1indicate that there are certain conditions 1in these
families; most of the divorced parents continue to live 1in
the same neighborhood as their ox-spousos so the children
have the same friends and the same schools regardless of
which home they are in at any given time. It was also noted
in the studies referred to that the parents have had
counselling or psychotherapy prior to or well into the
process of setting up the joint arrangements. It was also
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and probably most important, each parent in the cases
studied, expended a great deal of time and effort to make
the plan work. In the cases studied where joint custody
was given a positive review, it was noted that the actual
amount of time spent in each home by the children did not
have to be equal or balanced for them to feel positive
about-the-_plan-r but what was 1important -was the fact that
they" had “access- fb"BotlT parents.

In response to the question, "Is joint custody the solution?"
the answer has to be, "Not for every family". The answer
depends on the wishes, motivations, and capacities of the
parents and as the children get older, theirs as well.
Specifically, tne parents need to be moving to an emotionally
completed divorce. They need to have a strong commitment

to resolve their disagreements outside of court and/or have

a back up arrangement for counselling to help them do so.
While there are certain psychological advantages to the
parents in the joint custody arrangement; that is, neither
wins or loses the child. The same kind of arrangement could
often be worked out informally in a sole custody situation,
if the parents can, 1in fact, agree about the care of their
children. The critical factor is the capacity for the
parents to come to an agreement about the care of their
children.

The concept of joint custody is not a solution for parents
unable to come to an agreement. It definetly snould not be
imposed on a fighting couple as a way of compromising or
resolving the dispute. Experiences show such arrangements
simply cannot work. Joint custody, we believe, should be a
goal; an end for divorcing parents to work toward, assuming
that both of them can see it"s value.

The legislation contemplated, starts with an assumption that
shared custody or joint custody is the first order of
priorty in custodial plans.

In the experiences of this Custody Investigator, it shoulc.
not be ranked as the preferential method of awarding custody.
The method of awarding custody, used in this court for a
number of years, has been what 1is best for the specific
family situation.

On reviewing the Bill, 1 would expect passage of this piece
of legislation could very well have a serious impact on tne
operation of the courts. In Anchorage alone, there are
approximately 2,500 divorces a year. Currently, 10 percent
of these cases come through tho Custody Investigator®s office
as contested custody cases, and are handlca through



investigation/mediation and court presentation, either on a
stipulated basis or in a contested matter for the final
hearing. This Investigator would be very surprised if the
impact, 1in terms of additional work 1load, on initial divorce
filings were less than double with the consideration of
shared custody being the preferable method. In addition,
this Investigator®would be very surprised if we were"not_to
*seTe a substanti al “number “of*-TFI1"1°rigs for Modification of* ~~
decrees where sole custody existed, but where, because of
the presumption, the non-custodial parent would file for
equality in the divorce decree through the modification

process.

FMS/ZI1fs
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The Honorable Ralph E. Moody
Presiding Judge

oate S March 13, 1931

J e J. Justin Ripley SUB“tr HB 21C

Court Judge

At the request of Mr. Szal, ny comments as to HB 210.
Although it is difficult to quarrel with the stated intent of
the legislation - to involve both divorcing parents in a con—
tinuous process of child rearing - | have grave concerns over
the wisdom of HB 210.

In my 5-1/2 years on tho bench, of which 18 months
were devoted nearly Tfull time to domestic relations matters,
I have seen nothing to suggest that in the usual divorce/
custody situations joint custody is appropriate or beneficial.
I have approved joint custody on only a few occasions - approx-—
imately six times if memory serves - and in only two cases
docs it appear to have worked smoothly. Those two sets of
parents wore highly unusual for divorcing couples. Tho men
wore professionals, one a doctor Tho women were exceptionally
intelligent, very stable, well educa tEd highl sightful nnd
probably in tho 99th percent renting S&llr The divorc—
ing spouses had retained or devefopga a high, level 0f effective
communication. In both situations the new and old households
were permanently located in Anchorage, physically clos"* together,
nnd the children, by all reports, visited very.congenially back
and forth. I have no doubt but that even if legal and physical
custody had been vested in one exceptional parent or the other,
the contact and consultation with the non-custodial parent would
have been just as free nnd wholesome. In short, 1 believe that
those situations worked out w i te of or aside from the
joint custody Order, and not %ecause Of

By contrast, the majsonty of SU.C rrangements simply
create a continuing lino ol {0 %| ate. todial
parent wishes to relocate, alor. es are Contem ﬁated
in choice of religious Of acadeﬁHC r Inin {0 mention only a
few problem areas, tho joint CUSE 0 a Ear t Bee it.dl. hls or
her right, not merely to advise an g rsuya t to insist

oven to litigate to enforgce his VIEW Incé a ese hearings
tho central issue is tho DESI |nt reS 0 the ¢
seldom be limited merely to cons era of the
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FROMwinian d. Hlltchcock subject  HB 210
Master, Trial Courts
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J&uptrior (Court

Setetr of Alaska

f'RST JUDICIAL DISTRICT
« i MAIN STREET. ROOM 403
KETCHIKAN ALASKA 99901

O«mb*r»
THOMAS C SCHULZ. Judg?

Jody Sutherland

House HESS Committee
Pouch V

Juneau, Alaska 99811

Re: Work draft paper - domestic violence
Committee Substitute for HB 210

Dear Mr. Sutherland:

I have finally had an opportunity to review the work
draft paper concerning domestic violence and the change 1in
the definition. I cannot support those amendments that
change the definition of domestic violence to Include en—
dangering the welfare of a minor, criminal nonsupport, fail—
ure to permit visitation or contributing to the delinquency
of a minor. Those are matters that are particularly not
suited to being handled in the expedited procedures avail—
able under the domestic violence legislation and, even if
they were, that legislation provides only a short term
method of dealing with the situation which is already
equally available under existing statutes.

The main failure, however, is that the domestic vio—
lence procedure does not provide a suitable climate to
actually work toward solutions in situations involving
danger to the welfare of a minor, failure to permit visi—
tation or even contributing to the delinquency of a minor.

The domestic violence legislation has been quite
effective, so far as I can tell, in providing a readily
accessible vehicle to deal witi. Immediate threats to tne
physical welfare of both adults and children living in the
same household, but it is successful only in that it gives
the parties breathing time relatively free from the threat
of further violence in order to work toward more permanent
solutions for their problems. I do not believe it is a
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If 1 can be of further assistance, please let me know.
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May 4, 1981

Representative Don Clocksln

Chairman of che Health Education
And Social Services Committee

House of Representatives

Pouch U

Juneau, Alaska 998C1

Representative Terry Gardiner
uouse of Representatives
Pouch U

Juneau, Alaska 99801

Representative Brian Rogers
House of Representatives
Pouch U

Juneau. Alaska 99801

Re: House Bill No. 210
Gentlemen:

There was a hearing scheduled on HB 210 relating to
shared custody on Wednesday. April 22. Unfortunately 1 was
Involved In a Jury trial and 1 was unable to attend that
hearing. 1 am taking this opportunity to express my support
for HBMIK e

There Is some natural or at least ingrained opposition
to Jol.it cuatody among Judges, at least in my experience,
and my Initial reaction to *he bill was negative. However.
1 have studied the bill In some more depth because of the
subject matter and | have also had an opportunity to review
soma of the recent literature on the subject, and my initial
reaction of opposition has changed to one of”suppore.



Representative Don Clocksln
Representative Terry Gardiner
Representative Brian Rogers
Mav A, 1981

Page 2

I am enclosing with this letter a copy of an article
from the Winter 1981 issue of the Judges®™ Journel, which 1is
published by the Judicial Administration Division of the
American Bar Association. The Article discusses a mediation
process which was the subject of a project in Denver, Colorado,
and is the most recent thing that | have seen un the subject
of shared custody and mediation in child custody disputes.
You may find it interesting.

In line with the article discussed above my only
esclon would relate to~Sectlon 25.20.080%in the proposed
"Which says®"that "TRecdUrc dOMiamnr a request for

custody of a child may request the parties *.0 participate in

pretrial mediation of the matters before the court.”™ Divorce
iltialluil Hid Ulher domestic relations litigation consumes a ~
subsrarciaT part of the Superior Couri e r ~FVrr?

location u> tne state. 1H CAA diass or domastlc~reletlons
litigation, child custody disputes consume a substantial
amount of the time coniupM by that claaa of cHjiTT Wy own
experience, and conversatlc#3iwltn other judges in Alaska
and al! over the country tends t" confirm this, 1is chat
child custody disputes which are resolved >yagraeoant of
the pifgiei rarely end IB back In coB!7T
imposed rrunlut.ir.j : I, c *ci a:l
subject of motions to mo«lfy +** AM**** ° The ongoing liti—
gation tg ds*tp cons ore and more of che Court®"s time
with np | rSIHTUﬁ n th m fgatarlng dispute. That
situation is harmful boti. to the parents and tha children
Involved. I have coma. bothtPolnt where | believe that
mediation puaht to blends tonp In child custody disputes.
It does not have co be a long involved process, but certainly
sklllod mediators could do much In most cases to bring the
parties to a mutually acceptable resolution of their child
custody matters. I am satisfied that when chat process 1is
Lng effect et both enabling tne
to resolve future problems that may arise and In providing
both the parents involved and che children with continuing
access to one another. "Therefor*” 1 would aueeest that
80 be amended to make mediation nandetorv and
our* Svatam ba fundad to the eatent necessary to
: non, IMFI; Tto -
anticipate that we would need a full tlow mediator In
any of the court locations In southeast Alaska, and cases
of disputed custody that required mediation could probably
be handled by one person In the First Judicial District.
Admittedly chr{*e or four may be required In both che Third
District and the Fourth District, but the cost of that, when
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YicTTioQTCITicILITCri Alaska Court System = u
to:r . iy
The Honorable Ralph E. Moody .
Presiding Judge Nrfet
DA\TE : March 13, 1931
from: Anpf fale J. Justin Ripley subject: HB 210
Sh\f&rior court Judge
*T'
! At the request of Mr. Szal, my comments as HB 210._
Although it is difficult to quarrel with the stated intenT ot~—
the legislation - to involve both divorcing parents in a con—
tinuous process of child rearing - | have grave concerns over

the wisdom of HB 210.

In my 5-1/2 years on the bench, of which 18 months
were devoted nearly full time to domestic relations matters,
I h-ve seen nothing to suggest that in the usual divorce/
custody situations joint custody is appropriate or beneficial.
I nave approved joint custody cn only a few occasions - approx—
imately six times if memory serves - and in only two cases*
does it appear to have worked smoothly. These two sets of
parents were highly unusual for divorcing couples. The men
were professionals, one a doctor. The women were exceptionally
intelligent, very stable, well educated, highly insightful and
probably in the 99th percentile in parenting skills. The divorc—
ing spouses had retained or developed a high level of effective
communication. In both situations the new and old households
were permanently located in Anchorage, physically close together,
and the children, by all reports, visited very~jcaacjenially back
and forth. I have no doubt but that even if legal and physical
custody had been vested in one exceptional parent or the other,
the contact and consultation with the non-custodial parent would
have been just as free and wholesome. In short, I believe that
those situations worked out well in spite of or aside from the
joint custody Order, and not because of it.

By contrast, the majority of such arrangements simply
create a continuing line of issues to litigate. If ? custodial
parent wishes to relocate, or if major changes are c¢ ..wemplatcd
in choice of religious or academic training, to mention only a
few problem areas, the joint custodial parent sees it as his or
her right, not merely to advise and persuade, but to insist,
oven to litigate to enforce his views. Since at these hearings
the central issue 1is the best interest cf the child, the. can
seldom be limited merely to consideration of the move, the

“fo \ tJIZjL

Adm r-| 7 *
Rev. 2-73



Honorable Ralph E. Moody
March 19, 198*1
Pace -2-

raligion or the school. The current contested 1issue must be
litigated in the context of general parental fitness and effect—
iveness, and the hearing becomes, in effect, an attempt to

change custody. If there is anything more damaging to a child
than the breakup of its home, it is the continuing legal battle
coupled with the possible shift in custodial authority. Any
statutory scheme which increases the potential for continual ;
ccr.test and instability in the child"s life should be viewed

with distrust.

Failure to communicate is viewed as a principal nause
of divorce. I am incredulous that anyone would believe that
two former non-communicators might become able to jointly re—
solve issues of significance af fer divorce. In my judgment,

H2 210, by reposinc equal decisional authority in each parent,
will foster litigation and v/ork to the detriment of the child,

I suggest that the author of Section I1.(b) of HB 210,
a legislative finding that the best interests of the child are
served by parental implementation of child care agreements
"outside of the court setting", 1is more hopeful than practical.
Certainly it is desireable that divorcing parents confer and
intelligently agree upon a plan truly for the child ™ benefit.
Unfortunately, the reality of nearly all divorces is that the
parties are motivated by other factors such as disappointment,
bitter vengefulnes3, and considerations of property division
and child support payments. A classic, extreme, but not unique
example of this type of motivation | or.ee observed was the
parties” agreement to give custody of the four year old to
mother and the five year old to father. Since this result was
contrary to common sense, case law and all literature on the
subject, I inquired after any unusual factors in support of it.
There were none. Further, it became apparent that the mother
wished to remarry, therofore wantinc the Dissolution to be
swiftly concluded, and the father wished to minimize his
support obligation, threatening an extended custody battle if
his demands were not met. Hence, the trade-cff. Any legisla—
tion which increases the possibility that children®s interests
ray become the subject of tactical negotiation aught to be
viewed with great caution.

The legislative croation of a presumption favoring
joint custody will tond to make child custody a point of
tactical negotiation. It is unfortunately true that by che
time a separation reaches the litigation phase the parties
have at least cnc issue upon which agreement appears Iimpossi—
ble. In tho majority of cases, it is my experience that custody
13 rot the issue. It is either property division or the amount
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THIRD JUOICIAL DISTRICT
10) K STREET
ANCHORAGE. ALASKA S5S501

RALPH E. MOOOV

P> WIn* Ju«R April 9, 1981

Mr. William Grant Callow, 11
General Counsel to Administrative Director

Alaska Court Systenm
303 K Street
Anchorage, Alaska 99501
Re: Presumptive Joint Custody
Dear Mr. Callowt
I wish to convey to you my concurrence in the opinions
expressed by the Honorable J. Justin Ripley on April 7, 1981,

with regard to presumptive joint custody.

Sincerely,

REMidpd

cc: A. H. Snowden, 1l
Judge J. Justin Ripley
Judge Victor D. Carlson
Master William Hitchcock
Master Andrew Brown
Francis Stevens

RECEIVED
APR 131981

Glues U Central louutol
Alaska Court SytUa
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JuAl April 9, 1981

Mr. William Grant Callow, ZZ )
General Counsel to Administrative Ol -tor
Alaska Court Systenm

303 K Street

Anchorage, Alaska 99501

Re: Presumptive Joint Custody
Dear Mr. Callows

Z wish to convey to you ﬁV concurrence in the opinions
expressed by the Honorable J. Justin Ripley on April 7, 1981,
with regard t”presumptive joint custody”)

Sincerely

REMtdpd

ccsS A. H. St *d«n, ZZ
Judge J. Justin Ripley
Judge V jtor D. Carlson
Master William Hitchcock
Master Andrew Brown
Prancls Stevens

RECEIVED
AFR131981

Giitf* d Ccasru CuuaMl
Aluki Court 8>iua *
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The Honorable Donald E. Clocksin March 25, 1981
Chairman

Health, Education & Welfare Cannittee

Alaska House of Representatives

Pouch V

Juneau, Alaska 99811

Re: House Bill No. 210
Stared Custody

Dear Mr. Chairman:

It is ray aiderstending that a hearing is being held before your
OORsdttM on March 26, 1981 concerning the above bill. Although this letter
will not have reached you in time for that hearing. 1 feel 1 nust relay my
concerns as to the future fate of the legislation.

As Children®s Court Master in Anchorage, 1 have the additional duty
of hearing contested domestic motions and derate approximately one-third
of ray time to that area. 1 os concerned that if HB 210 becomes law as it is
presently vricsi, there will be substantial negative impact on the welfare
of children in dirarce custody. Rather than address my concerns in this
letter. 1 wish to instead request that the cannittee conduct further hearings
on the bill hare in Anchorage and poesiblv Fairbanks so that a greater cross-
section of professional input CM be obtained.

Thank you for jour consideration to this matter.

Very truly yours

William D. Hitchcock
Master, Trial Courts
WH:ys

cc: Honorable Victor D. Carlson
Superior Court Judge, Third Judicial District

Hr, Albert H. Sxal
Area Court Adbdnlstrator, Third Judicial District
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April 7, 1981

Mr. William Grant Callov, 11, Esqg.

General Counsel tc Administrative Director
Alaska Court System

303 "K" Street

Anchorage, Alaska 99501

Re: Judge Robin L. Taylor®s letter of May 3, 1979
re: presumptive joint custody

Dear Mr. Callow:

There are two things that can be said with absolute
certainty about my great and good friend Judge Robin L. Taylor.
Pirst, he invests the philosophical positions that he espouses
with his own immense personal sincerity. Second, he tends to
express himself upon these Issues with aore eloquence than
objectivity. Although his letter to Mrs. Miller and Mrs.
Pisher of May 3, 1979 may represent a position which he would

be willing to reevaluate in the light of his * *wo additional
years of judicial service, 1insofar as it may taken as repre—
senting current doctrine, 1 feel constrained to reply. This

because Z disagree with virtually all his assertions except
that contained in tne last sentence of paragraph number one.

Dealing first with our single source of agreement,
Z agree wholeheartedly with Judge Taylor that disputes over
child custody have the potential for producing heart ranching
and tragic consequences. Where Z begin my dlsagieement with
Judge Taylor is that it appears to be his thesis in his letter
that presumptions as to jclnt custody, and Indeed joint custody
decrees themselves, would reduce or discourage these disputes.
I respectfully suggest in the strongest terms that the experience
of the Bench generally and a careful analysis of the motivations



Mr. William Grant Callow, 11
April 7, 1981
Page -2-

of the parties to divorce actions clearly indicate otherwise.
As 1 repeatedly stated in my memorandum to Judge Moody of
March 19, 1981, the principle evil of the joint custody pre—
sumption proposed in House Bill 210 is that it will encourage
and to a certain degree even require continuing legal "dis—
putes™ over matters related to child custody, long after the
divorce and custodial placejient is finalized and the parties
and children, in the interest of their emotional health, must
be coar.itted to going forward with the rebuilding of thjfr
lives. Our existing statutes and decisional law provide this
essential stability through a decree granting custody which
would only be changed in the best interest of the child, and
upon a showing of changed circumstances.

One of the factors the trial court must assess in
the entry of such a decree is the custodial parent®s willing—
ness and ability to foster an open and loving relationship
between the child and the noncustodial parent. The concept
that the child needs and requires continuing contact with the
noncustodial parent is as essential and central to present con—
siderations cf custody as it can possibly be. No joint custody
presumption is required to make that concept more central to
the judge®s custody decision, and attempting to do so by in—
serting joint custody provisions which are likely to lead to
further litigation is absolutely contrary to the conditions
of stability which are at the heart of the "best interest of
the child” analysis.

Strong 1issue must be taken with Judge Taylor®s
assertion in paragraph two that the Courts "blandly skip
over™ custody Issues by the use of the phrase "reasonable
rights of visitation". It might first be observed that
"reasonable visitation"is not an unenforceable clause. A
great body of decisional law exists to guide a reviewing
court in the determination of whether a custodial party has
been reasonable in complying with the visitation order.
Further, such language has bee;, found to be desirjable since
it encourages the parties to work toward agreement as to the
amount and type of visitation which is deslrdable for the
child and is possible for them. Finally, Judge Taylor®s ex—
perience in this field does not appear to extend to the fact
that the Court has the authority to be as specific in its
visitation order as the parties request or as the conduct of
the parties requlrer. X know of no situation in which X have
refused nor can X envision a situation 1in which any judge
would refuse to spell out rights of visitation with great speci—
ficity where visitation by the noncustodial parent was apparently
consistent with the best interest of the child and such specifi—
city appeared to b required. Xt is palpably false to suggest as
Judge Taylor does in paragraph two that visitation 1is an 1issue
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which is blandly skipped over.

Judge Taylor incorrectly suggests in paragraph three
that ths Courts have "only recently””and “VYery slowly””begun to
meet their obligation to consider the necessity of appointment
of guardians ad litun for children in contested divorces and in
applying the Best "interest of the child””standard. I don"t
know what Judge Taylor®"s experience has been, but since Mmy
appointment to the Anchorage Bench in 1975, guardians ad litem
have been appointed routinely when requested by either party.
Further, although it is not required, these guardians are often
lawyers whose investigations and reports are given great weight
by the Court deciding custody 1issues.

I feel compelled to further suggest that if, in his
domestic relations practice as an attorney, Judge Taylor found
that the Court was failing to adequately consider the concept
of *best interest of the child” 1in awarding custody, he need
only have appealed to the Alaska Supreme Court to have that over
sight rectified. For the last nearly twenty years, since
Rhodes v Rhodes 375 P2d 902 (Ak. 1962), the Alaska Supresie Court
has See- committed to the proposition that the welfare and the
best Interest of the children must be given paramount consider —
ation. Z suggest there is no basis in fact for Judge Taylor®s
suggestion that the Trial Courts of Alaska have given only
grudging effect to the concept of *best Interest of the child”’,
even before that concept was made pert of Alaska®"s statutory
law more than thirteen years ago.

Although time does not permit me to continue with my
sentence-by-sentence analysis, fairness and accuracy require
me to dispute two theses stated by Judge Taylor 1in paragraphs
four and seven. It cannot be said with accuracy that Courts
>Yubber stamp* the parties lIgnorance of the law by routinely
and unquestioningly approving custody agreements between par —
ties unrepresented by counsel or otherwise. I have spoken to
a goodly number of Superior Court Judges who have rrl**ry
responsibility for domestic relations matters as well as the
two a* ending masters for domestic relations here in Anchorage.
The concerns they express to me Indicate that their attitude 1is
the same as mine was when for more than a year and a half |
was exclusively assigned to family and children®s setters in
1976 and 1977. Agreed custody dispositions, particularly those
between parties unrepresented by counsel, require close scrutiny
by the Court to ensure that the agreement is in fact arrived at
with the best Interest of tne child in view, and not some other
motive, and further that the agreement 1s truly an agreement and
not the result of coercion or some other factor. X call upon
my friend Judge Taylor to substantiate this “rubber stamp* actlv
Ity with any cases he wishes to put forward.
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Judge Taylor®8 second thesis In paragraphs four and
seven appears to be that in the u”ual and typical situation,
the father, having consulted his trusted friends, advisors
and even his attorney, becomes convinced that, he has no
opportunity to obtain custody, and further that he must be con—
tent with such visitation as his "ex-wife lets him"™ have. As
I stated earlier in this letter, it is a false premise to assume
that the phrase "reasonable and liberal rights of visitation”
places the entire discretionary control with the ex-wife. More—
over, | challenge Judge Taylor or any other person to produce
a single decree granted by the Courts of Alaska which vests total
discretionary control over visitation in the custodial parent
by its specific terms. (May 1| request, 1in order to save us all
time, that if anyone is prepared to accept my challenge, he or
she read the record which underlies that decree. I would ven—
ture an opinion that if such a decree is found, the record
underlying it will be replete with evidence supporting the
trial judge®s decision that such control over the visitation
was in fact in the best interest of the child based upon the
continuing course of conduct of the noncustodial party.)

Judge Taylor®s final paragraphs, eight through fourteen,
appear to be a coaaent on the case of Mr. Rudy Jounson. I leave
the record of that case in the various Courts of this jurisdic—
tion to speak for itself, except to observe that it is difficult
for me to understand how an allegedly loving and concerned non—
custodial parent could attempt to justify, and a judicial officer
appear to approve child hostage taking as "the only way left to
strike back at a system that won"t listen . . . Page 4,
paragraph 13, line 6.

It has not been my intention in this letter to strong—
ly critlslse my brother Judge, although 1 personally believe
that his letter of May 3, 1979 requires this type of comment,
I would not be adverse however, if, before any of t«.Is letter
is shared outside the Court
Administrator and the Chief
of its release.

JJAiali

( :i Arthur H Snowden, XI
Honorable Judge Ralph E.
Honorable Victor 0. Carl
tfllliam Hitchcock
Andrew Brown
Prancls Steven.
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March 19. 1981

The Honorable Donald E. Clocksin
Chalrm n

Health, Education & Welfare Committee
Alaska House of Representatives

Pouch V

Juneau. Alaska 99811

Rc: House Bill No. 210
Joint Custody of Children

Dear Mr. Chairman:

This letter is to express my concern over the amend
ments which House Bill No. 210 would engraft onto the child
custody decisions made by judges 1in divorce proceedings. At
present the standard Is the child"s best interests and an effort
is made to structure each parent®s relationship with the child
In order to reduce the pressure on the child which usually
accompanies a contested child custody proceeding.

If House Bill No. 210 becomes l.w, the presumption
will be to leave custody with both parents giving each the same
control over the major decisions affecting the child as married
farents have. This would result in many opportunities for con-

rontatlon in which the child would be caught In the middle,
e.g., the choice of a school, public or private,alternative or
basic, etc. Neither parent would have the authority to make the
decision and the child would be tom 1In having to make a choice

and then the matter, ultimately, would have to be decided by the
court.



It appears as if the objective of legislation should
be to reduce the possibility of confrontation between divorced
people and not to increase the opportunities for litigation with *
its attendant monetary, and emotional costs. .In addition, passage.. ,,
of the bill would rfeqilite ma"fiy additional custody investigator"
and judicial resources.

Thanking you for considering my comments and requesting
that you give representatives of the judiciary the opportunity
to testify, 1 am

Very truly yours.

Victor D. Carlson
Superior Court Judge

VDC:rv

cc: The Honorable Terry Gardiner
e»7he Honorable Brian Rogers
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