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D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY S E N  E M I

M a r c h  31, 1981

TOUCH K-STATE CAPITOL 
JUNEAU. ALASKA 59811

4 6 5 - 3 6 0 0

H o n o r a b l e  D o n  B e n n e t t  
H o n o r a b l e  E d  D a n k w o r t h  
A l a s k a  St a t e  L e g i s l a t u r e  
P o u c h  V
Juneau, A K  9 9 8 1 1 ,>

Re: L o w e r  K u s k o k w i m  R E A A  c l a i m
O ur file: J - 7 7 - 149-81

D e a r  Senat o r s  B e n n e t t  a n d  Dankworth:

T h i s  r e s p o n d s  to y o u r  r e q u e s t  for a d v i c e  on this
matter.

I First, th e r e  is an a r g u a b l e  ba s i s  for u l t i m a t e  l i a­
b i l i t y  on the p a r t  of' the s t a t e  for c o n t r a c t o r  claims a r i s i n g  
f r o m  school c o n s t r u c t i o n  p r o j e c t s  b y  a r u r a l  e d u c a t i o n a l  a t­
tend a n c e  area. It is our p o s i t i o n  that the state is, at most, 
m o r a l l y  o b l i g a t e d  to m a k e  g o o d  on the claim. But a c o n t r a c t o r  
co u l d  a r g u e  .that s c h o o l  c o n s t r u c t i o n  is a s t a t e  r e s p o n s i b i l i t y  
-and t h a t ,• a s s u m i n g  the c l a i m  to b e  valid, the state m u s t  pay.

Second, n o t w i t h s t a n d i n g  the above, l e g i s l a t i o n  for 
a c o n t i n g e n t  a p p r o p r i a t i o n  for the L o w e r  K u s k o k w i m  c l a i m  is 
not c a l l e d  f o r  at this time. S h o u l d  t h e  p a r t i e s  get w e l l  
along in the a r b i t r a t i o n  p r o c e s s  a n d  s h o u l d  a s u b s t a n t i a l  
l i k e l i h o o d  o f  a la r g e  a w a r d  emerge, t h e n  a c o n t i n g e n t  a p p r o­
pri a t i o n  w o u l d  b e  a p p r o p r i a t e .  U n t i l  that occurs, and it m a y  
w e l l  n e v e r  occur, the l e g i s l a t u r e ' s  a c t i n g  o n  this m a t t e r  
m i g h t’w e l l  c o n s t i t u t e  an u n n e c e s s a r y  i n t r u s i o n  into the d i s­
put e  r e s o l u t i o n  p r o cess.

W L C / p j g

cc: E d w a r d  A. M e r d e s , Esq.
S t e p h e n  L. Nourse, Esq. 
Saul R. F r i edman, Esq.

S i n c e r e l y  yours,

IT . C o n d o n  
'Attorney G e n e r a l

' J .

IVi "Cl IJ
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For an A c t  entitled: "An Act m a k i n g  a special c o ntingency ap p r o p r i a t i o n  to

the D e p artment of Tra n s p o r t a t i o n  and Public Facilities

. . for the Lower K u s k o k w i m  REA&; and pr o v i d i n g  for an e f­

fective date."

BE IT E N A C T E D  BY THE LEGISLATURE. OF THE. STATE OF ALASKA:.

* S e c tion 1. A n  amount not to exceed the total of the claim stated in 

t:he Cl a i m  for A d d i t i o n a l  and Change W o r k  on the Bethel area schools p r e­

sented by M o d e m  Construct?.on, Inc. (Modern) and dated D e c ember 3, 1980, is 

a p p r o p r i a t e d  to the Department of T r a n s p o r t a t i o n  and Public Facilities to 

pay the amount of any a r b i t r a t i o n  award or settlement m a d e  on that claim 

pursuant to the settlement agreement b e t w e e n  M o d e r n  and the Lower Ku s k o k w i m  

R E A A  (REAA) dated July 16, 1980. A n y  settlement agreement m u s t  be approved 

by the A t t o r n e y  General. If the A t t o r n e y  General n e i ther approves nor d i s a p­

proves a s e t tlement agreement w i t h i n  60 days after it is entered into by

Modern and the REAA; then it w i l l  be deemed to be approved. A n y  a r b itration

award m u s t  be certified by. the a t t orney general to be a b o n a  fide, final, and 

b inding award. If the A t t o r n e y  General n e i t h e r  certifies n o r  states in. 

writing that he declines to certify that an a r bitration awa r d  is bona fide, 

final and b i n d i n g  award w i t h i n  60 days after the award is entered, then the 

a&ard w i l l  be dee m e d  to be certified. Any part of the amount w h i c h  exceeds 

:he a w a r d  or s e t tlement lapses u p o n  the m a k i n g  of the award. This a p p r o p r i­

ation is v o i d  if its existence is m a d e  k n o w n  to the arbitrators by M o d e r n  or 

anyone acting in M o d e r n ' s  behalf, or is otherwise u s e d  in^ny w a y  by M o d e r n  

af any o n e  acting in Modern's behalf w h i c h  r e a sonably could be construed to



<

be an a t t e m p t  to influence the award in favor of Modern. This contingency 

a p p r o p r i a t i o n  is in no w a y  a finding that a n y  award should be made. It is 

made solely because, if any award is m a d e  or settlement reached, it will likel 

occur d u r i n g  the interim, and it could not. b e  p a i d  unless an appropriation 

bas b e e n  m a d e  b y  law for that purpose.

.*;Sec^ 2. The amount of $50,000 is appropriated to the-Department of L a w  

•>r the fiscal .years 1981 and 1982 for costs of ascertaining the bona fides 

of any a w a r d  or settlement of t h e ;claim b y  M o d e r n  against the REAA.

* Sec. 3 . Section 1 of ..this Act' takes effect on the'date the attorney 

general-certifies that.a bona fide arbitration award h a s  b e e n  m a d e  un d e r  the 

settlement agreement dated July 16, 1980, or approves a settlement agreement 

between M o d e r n  and the REAA.

.*• S.ec, 4. Section 2 of this Act takes effect immediately in accordance 

with AS 01.10.070(c),.

- 2 -
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For an Act e n t it le d :  "An Act making a s p e c ia l c o n tin ­

gency a p p ro p ria tio n  to  th e  Depart­

ment o f T ra n s p o rta tio n  and P u b lic  

F a c i l i t ie s  fo r  the Lower Kuskokwim 

REAA; and p ro v id in g  fo r  an e f fe c t iv e  

d a te ."

BE IT  ENACTED BY THE LEG ISLATURE. OF THE STATE OF ALASKA:

* S e c tion  1. An amount n o t to exceed th e  t o t a l  o f the  cla im  

s ta te d  in  the  Claim  fo r  A d d itio n a l and Change Work on the B ethel 

area schools presented by Modern C o n stru c tio n , In c . (Modern) and 

dated December 3, 1980, is  appropriated to  th e  Department o f 

T ra n s p o rta tio n  and P u b lic  F a c i l i t ie s  to  pay th e  amount o f any 

a r b it r a t io n  award or se ttle m e n t made on th a t  c la im  pursuant to  the 

s e ttle m e n t agreement between Modern and the Lower Kuskokwim REAA 

(REAA) dated J u ly  16, 1980. Any settlem en t agreement must be 

approved by the  A tto rn e y  General. I f  th e  A tto rn e y  General n e ith e r  

approves nor disapproves a settlem ent agreement w ith in  60 days 

a f t e r  i t  i s  entered in t o  by Modern and the  REAA, then i t  w i l l  be 

deemed to  be approved. Any a r b itr a t io n  award must be c e r t i f ie d  by 

th e  a tto rn e y  g en eral to  be a bona f id e ,  f i n a l ,  and b in d in g  award. 

I f  the A tto rn e y  General n e ith e r  c e r t if ie s  nor s ta te s  in  w r it in g  

th a t  he d e c lin e s  to  c e r t i f y  th a t  an a r b it r a t io n  award is  bona 

f id e ,  f i n a l  and b in d in g  award w ith in  60 days a ft e r  th e  award is  

entered , then th e  award w i l l  be deemed to  be c e r t i f ie d .  Any p a rt 

o f the  amount which exceeds the award or s e ttle m e n t lapses upon



upon the making o f th e  award. T h is  a p p ro p ria tio n  is  v o id  i f  i t s  

e x iste n c e  is  made known to  the  a r b itr a to r s  by Modern or anyone 

a c tin g  in  Modern's b e h a lf, or is  otherw ise used in  any way by 

Modern or anyone a c tin g  in  Modern's b e h a lf which reasonably could 

be construed J-o be an attem pt to  in flu e n c e  the award in  fa v o r o f . 

Modern. T h is  contingency a p p ro p ria tio n  is  in  no way a f in d in g  

th a t  any award should be made. I t  is  made s o le ly  because, i f  any 

award is  made or s e ttle m e n t reached, i t  w i l l  l i k e l y  occur during 

th e  in te r im , and i t  could n ot be paid u n le ss  an a p p ro p ria tio n  has

been made by law fo r  th a t  purpose.

* Sec. 2. The amount o f $50,000 is  a pp rop riated  to  the Depart­

ment o f Law fo r  the f is c a l  years 1981 and 1982 fo r  costs o f ascer­

ta in in g  the  bona f id e s  o f any award or se ttle m e n t o f the  c la im  by 

Modern a g a in s t the REAA.

* Sec. 3. The Commissioner.s o f T ra n s p o rta tio n  and P u b lic  

F a c i l i t ie s  is  a u th o rize d  to  loan to  Modern out o f th e  funds 

app rop riated  by S ection  1 the  sum o f $6,000,000 or th e  amount o f

the  c la im  whichever is  le s s . The loar. s h a ll  bear in t e r e s t  a t  the

le g a l r a te  e s ta b lis h e d  by AS 45.50.010(a) and s h a ll  be f u l l y  

secured by adequate c o l la t e r a l .  P r in c ip a l and in te r e s t  s h a ll  be 

due and payable in  f u l l  in  one sum upon th e  c e r t i f ic a t io n  o f the 

se ttle m e n t or a r b it r a t io n  award by the A tto rn e y  General except 

th a t  in t e r e s t  s h a ll  be waived to  the  e x te n t o f any sum awarded 

Modern which o f fs e t s  the  lo a n .

* Sec. 4. S e c tion  2 o f t h is  Act takes e f fe c t  im m ediately in  

accordance w ith  AS 0 1 .1 0 .0 7 0 (c ).
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Introduced: 4/6/81
Referred: Finance

IN THE HOUSE BY ROGERS,VASKA AND MOSS

HOUSE BILL NO. 478 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWELFTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act appropriating to the Department of Transporta­

tion and Public F a c ilitie s  the amount of money neces­

sary to settle the claims of Modern Construction, Inc. 

against the Lower Kuskokwim Regional Educational 

Attendance Area; and providing for an effective date." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. There is hereby appropriated from the general fund to the 

Department of Transportation and Public F a c ilitie s  the sum of money neces­

sary to pay the award by the conciliator made February 27, 1981, under the 

July 18, 1980 settlement agreement between the Lower Kuskokwim Regional 

Educational Attendance Area and Modern Construction, Inc.; however, only the 

amount that the parties agree to be due to Modern Construction, Inc. in 

voluntary settlement of the dispute or the amount awarded by arbitration or 

court decree to Modern Construction, Inc. may be expended and any remainder 

shall lapse into the general fund.

* Sec. 2. This Act takes effect immediately in accordance with AS 01.10.- 

070(c).
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