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I N  THE H O U S E  BY THE F I N A N C E  C O M M I T T E E

CS F O R  H O U S E  BILL NO. 294 (Finance)

IN THE L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A
-rj **

T W E L F T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

‘ A BILL

For an A c t  entitled: "An Act m a k i n g  a s u p p l e m e n t a l  a p p r o p r i a t i o n  to the

D e p a r t m e n t  o f  Law; and p r o v i d i n g  for an e f f e c t i v e  

d a t e . " * *

BE IT E N A C T E D  B Y  THE L E G I S L A T U R E  O F  THE S T A T E  OF ALASKA:

* S e c t i o n  1. T h e  sum of $ 9 6 4 , 4 0 0  is a p p r o p r i a t e d  f r o m  the general fund 

to the D e p a r t m e n t  of Law, civil division, to p a y  m i s c e l l a n e o u s  j u d g m e n t s  

a g a i n s t  the state.

* Sec. 2. The u n e x p e n d e d  and u n o b l i g a t e d  p a r t  of the a p p r o p r i a t i o n  made 

b y  this Act lapses into the g e n e r a l  fun d J u n e  30, 1981.

* Sec. 3. This A c t  takes e ffec t i m m e d i a t e l y  in a c c o r d a n c e  w i t h  AS 01.10.- 

0 7 0 ( c ) .

- 1 - CSHB 2 9 4 (Fin)
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General Fund 
Ot h e r  Funds

Fu n ding I n f o r mationtion p „ ,  , , ,  
W & T o m r  Wykfpo

-o-

I n t r o d u c e d :  3 / 9 / 8 1
R e f e r r e d :  J u d i c i a r y  a n d
F i n a n c e

-5555=553-*;
r i f l *  A.’C£

B Y  T HE RULES- COMMITTEE -B¥- 
R E Q U E S T - O F -THE-eOVERNOtrIN THE HOUSE

C S  -frr house; bill no. 294

IN T H E  LE G I S L A T U R E  OF THE STATE OF A LASKA

T W E L F T H  L E G I S L A T U R E  - FIRST SESSION

A  BILL

For an Act entitled: ,vA n  Act m a k i n g  a supplemental a p p r o p r i a t i o n  to the

to the Department of Law, civil division, for the p u r pose of p a y i n g  m i s c e l­

laneous judgments against the state.

* Sec. 2. The unexpended and un o b l i g a t e d  part of the appro p r i a t i o n  made 

in sec. 1 of this Act lapses into the general fund June 30, 1981.

* Sec. 3. This Act takes effect immedi a t e l y  in a c c ordance w i t h  AS 01.10.- 

070(c).

Department of Law; and pro v i d i n g  for an effective

d a t e . "

BE IT E N A CTED BY THE L E G I S LATURE OF THE STATE OF ALASKA:

* is a p propriated from the general fund

- 1 - H B  2 9 4
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Funding In f o r m a t i o n  
General Fund $956,000 
O t h e r  Funds -0-

W 5 ' 6 ; m

IN THE HOUSE

I n t r o d u c e d :  3 / 9 / 8 1
R e f e r r e d :  J u d i c i a r y  a n d
F i n a n c e

BY T H E  RULES C OMMITTEE BY 
REQUEST OF THE GOVE R N O R

H O U S E  BI L L  NO. 294 

IN T HE L E G I S L A T U R E  OF THE STATE OF A LASKA 

T W E L F T H  L E G I S L A T U R E  - FIRST SESSION 

A  BILL

For an Act entitled: "An Act m a k i n g  a supplemental a p p r o p r i a t i o n  to the

D e p a rtment of Law; and pro v i d i n g  for an effective 

d a t e . "

BE IT E N A CTED BY THE L E G I S L A T U R E  OF T HE STATE OF ALASKA:

* S e c t i o n  1. The s um of $956,000 is approp r i a t e d  from the general fund 

to the Department of Law, civil division, for the purpose of p a y i n g  m i s c e l­

laneous judgments against the state.

* Sec. 2. The une x p e n d e d  and u n o b l i g a t e d  part of the appro p r i a t i o n  made 

in sec. 1 of this Act lapses into the general fund June 30, 1981.

* Sec. 3. This Act takes effect im m e d i a t e l y  in accordance w i t h  AS 01.10.- 

070(c).

- 1 - H B  2 9 4



JAY  £  HAM MONO, GOVERNOR

P O U C H  K  -  S T A T E  CAPITOL 
JUNEAU. A L A S K A  99811 
P H O N E :  19071 465-3600

I a m  p l e a s e d  to p r o v i d e  t h e  f i s c a l  i n f o r m a t i o n  
w h i c h  y o u  r e q u e s t e d  y e s t e r d a y ,  d u r i n g  t h e  H o u s e  F i n a n c e  
C o m m i t t e e ' s  r e v i e w  o f  H B  294. *'•

T h r e e  a d d i t i o n a l  j u d g m e n t s  a g a i n s t  t h e  state, 
t o t a l l i n g  $ 8 ,4 00, h a v e  b e e n  r e c e i v e d  b y  the d e p a r t m e n t  
s i n c e  F e b r u a r y  1, 1981. A m e n d i n g  H B  2 9 4 , .to i n c l u d e  t h e s e  
j u d g m e n t s ,  w i l l  a l l o w  us to p a y  t h e s e  c l a i m s  s o m e w h a t  p r i o r  
to J u l y  1, 1981, w h e n  o u r  r e g u l a r  j u d g m e n t s  a p p r o p r i a t i o n  
for F Y  82 b e c o m e s  availa ble. C opie s of t h e s e  n e w  j u d g m e n t s  
a r e  a t t a c h e d  f o r  y o u r  review.

T h e  D e p a r t m e n t  of L a w  c o l l e c t e d  a n d  d e p o s i t e d  to 
th e  g e n e r a l  f u n d  $ 1 9 4 , 8 5 0 . 9 2  in costs, fees, p e n a l t i e s  and 
l i q u i d a t e d  d a m a g e s  d u r i n g  t h e  t w e l v e  m o n t h s  o f  FY 80, as a 
r e s u l t  o f  litigation, u n d e r t a k e n  b y  the C i v i l  D i v i sion. The 
a m o u n t  c o l l e c t e d  d u r i n g  the first  e i g h t  m o n t h s  of F Y  81, 
J u l y  1, 1980  t h r o u g h  F e b r u a r y  28, 1981, t o t a l s  $ 209,889.37.

P l e a s e  let m e  k n o w  if I c a n  p r o v i d e  any f u r t h e r  
i n f o r m a t i o n .

V e r y  t r u l y  yours,

W I L S O N  L. C O N D Q ^
A T T O R N E Y  G E N E R A L

j K cL
R o n a l d  W. L o r e n s e n

D e p u t y  A t t o r n e y  G e n e r a l

W  M / L) \ jl I r-
I ! I I  / r—  \ I I M _
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D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

I

/

A p r i l  2, 1981

T h e  H o n o r a b l e  S a m u e l  R. C o t t e n  
C h a i r m a n
H o u s e  F i n a n c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  Cotten:



M a r c h  9 ,  1 9 8 1

T h e  H o n o r a b l e  J i m  D u n c a n  
S p e a k e r  o f  the H o u s e "
A l a s k a  State L e g i s l a t u r e  
P o u c h  V
Juneau, A K  99811 

D e a r  Mr. Speaker:

U n d e r  the a u t h o r i t y  o f  art. Ill, sec. 18, o f  the A l a s k a  
Constitution, I am t r a n s m i t t i n g  a b i l l  w h i c h  w o u l d  m a k e  a 
s u p p l e m e n t a l  a p p r o p r i a t i o n  to the D e p a r t m e n t  o f  Law, 
civil division, to p a y  m i s c e l l a n e o u s  j u d g m e n t s  a g a i n s t  
the state.

M i s c e l l a n e o u s  j u d g me nts a g a i n s t  the state h a v e  e x c e e d e d  
the $15,000 a p p r o p r i a t e d  for t h a t  p u r p o s e  for F Y  81. The 
FY  81 a p p r o p r i a t i o n  was f u l l y  s p e n t  b y  S e p t e m b e r  1980, 
a n d  since t h a t  time n i n e  a d d i t i o n a l  j u d g m e n t s  h a v e  b e e n  
m a d e  a g a i n s t  the state. Thi s a p p r o p r i a t i o n  w o u l d  c o v e r  
the costs o f  legal a c t i o n  and c o u r t  awards i n  t h o s e  nine 
c a s e s .

T h e  a m o u n t  n e e d e d  for one of the cases is $ 881,400 (92 
p e r c e n t  o f  the total a p p r o p r i a t i o n  request), and arose 
from  the H i d d e n  Falls h a t c h e r y  project. E r r o n e o u s  site 
c o n d i t i o n  i n f o r m a t i o n  c a u s e d  d e lays in the c o n s t r u c t i o n  
of  the hatchery. Thi s r e s u l t e d  in i n c r e a s e d  c o n s t r u c t i o n  
costs above the o r i g i n a l  am o u n t  o f  the contract, and t he 
c o u r t  a p p r o v e d  a s e t t l e m e n t  b e t w e e n  the p a r t i e s  a w a r d i n g  
m o n e y  to the contractor.

T h e  i n t e r e s t  b e i n g  p a i d  for t h e s e  j u d g ments v a r i e s  from 8 
p e r c e n t  to 10 1/2 percent. I urge i m m e d i a t e  e n a c t m e n t  o f  
this bill.

Sincerely,

J a y  S. H a m m o n d  
G o v e r n o r
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MEMORANDUM State of Alaska
Februa ry -23, 1981

•Category:u-' General - Government 
■Department:— Law -  O vu . 
tSupp l. Request: •' $956.0-GFs .

J  .

tT o .S e t t le  Judgements

Please prepa re a b i l l  f o r  the Gove rnor's in tro d u c t io n  making a Supplemental 
A p p ro p r ia t io n  in  the amount o f $956.0 to  the Department o f Law - C iv i l 
D iv is io n  - fo r^ th e -p u rp o s e .o f^ s e tt l. in g . Judgements .aga ins t the -..state.,.in 
^e j< ce ss^o jf,.th e ^ l5 ..0 ^app ropn tie s -.fo n ,m iscenaneous . Judgements.

T h is $956.0 shou ld be ap p ro p r ia te d from the General fund .

T h is a c t shou ld take e f fe c t imm ed ia te ly and in c lu d e a lapse da te o f June 
30, 1981.

Spec ia l Comments

T h e re 'a reGn ine -sepa ra te :ca se s covered by th is  reques t. One o f the 
Cases, C h r is tia n s e n & Assn. vs. S ta te is  fo r $881.4 (92% o f th e to ta l 
re q ue s t) and arose from the Hidden f a l l  s .H a tche ry p ro je c t s i te  and s i te  
p lan in e f f ic ie n c ie s . CA11 the amounts a re , o f course, the r e s u l t o f 
le g a l, a c t io n  and c o u r t awards.

The known ou ts ta n d in g judgements as o f February 17, 1981 are :

Thomas vs . C ra f t 23.2
Kimura v ABC Board 1.2
Gardner v S ta te 1.0
Tyonek v S ta te 10.7
Copeland v CFEC 1 .3
Gjosund v F&G 9.5
C h ris te n son , Rober, K ie f
& Assoc, v S ta te 881.4
B a r le y v. Thomas & B ierne 13.4
Zobel v. W illiam s 14.3

956.0

%
to: p .rt Peterson date:

A s s is ta n t A tto rn e y General 
Department of- Law file no:

TELEPHONE NO: 

SUBJECT:

A p p ro p r ia t io n  Request

from: Ronald D. Leh r, D i r e c t o r ^ ^ T ^  
D iv is io n  o f Budget & Management 
O ff ic e  o f the Governor

For a d d it io n a l in fo rm a tio n co n ta c t John N ixon, te lephone 465-3580 in 
Budget and Management.



M E M O R A N D U M
S I  0030  IState of Alaska

to: Ron L e h r ,  D i r e c t o r
D i v i s i o n  o f  B udget and 

Management 
O f f i c e  o f  th e  G o v e rn o r

OM: WILSON L .  CONDON 
.ATTORNEY GE

B y : ' k i c n a r d  I .  Pegxfes 
A d m i n i s t r a t i v e  O f f i c e r

date: Ja n u a r y  7 ,  1 9 8 1

FILE NO:

TELEPHONE NO: 4 6 5 -3 6 9 5

subject: S u p p le m e n ta l  A p p r o p r ia t io n -  
FY 8 1  Ju d g m e n t s

Th e  D epartm ent o f  Law a n t i c i p a t e s  s u b m i t t in g  a s u p p l e ­
m e n ta l  ju d g m e n t r e q u e s t  o f  a p p r o x im a t e ly  $ 9 4 0 ,5 9 5  t o  s e t t l e  
ju d g m e n t s  a g a i n s t  th e  s t a t e  f o r  FY 8 1 .  U n p a id  s e t t l e m e n t s ,  
t o  d a t e ,  a re  a s  f o l l o w s :

C a se

Thomas v .  C r o f t  
K im u ra  v .  ABC B oard  
G a r d in e r  v .  CFEC 
T yo n e k  v .  S t a t e  
H u t c h e r s o n  v ,  L a b o r 
C o p e la n d  v .  CFEC 
G jo su n d  v .  F&G 
Z o b e l  v .  W i l l i a m s  
C h r i s t i a n s e n  & A s s n .  v ,  
Q>fin rs. ■tUrrt'S i G<ft(L»e

S t a t e

Amount

$ 2 3 ,2 0 0  ^
1 , 2 1 5 * ' '
1 , 0 0 0 - /  W

1 0 , 6 7 5 /
265

1 , 3 4 0 /  /.3?>7
9 , 5 3 0 /  £ 5-2 7

1 2 , 0 0 0  / y . m c f  
8 8 1 , 3 7 0  m - 7 ^ 7

• ^ 3 5 3 -

2? ^ 
/. T, 
/• O
io.n

i.
0- 
/w. 

it I.
U. H

A d d i t i o n a l  ju d g m ent c la im s  may o c c u r  b e f o r e  t h e  l e g i s -  
l a t u r e  l i m i t s  t h e i r  c o n s i d e r a t i o n  o f  su p p le m e n ta l  r e q u e s t s .  - = = = *  
P le a s e  l e t  u s  know when th e  r e q u e s t  c u t o f f  w i l l  ta k e  p l a c e , ,  
o n c e  t h i s  i n f o r m a t io n  becom es a v a i l a b l e  to  y o u .

/

R I P : c j  s

JA
DECEIVED 

J A N  8 ]o8 ]

x/\
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M E M O R A N D U M S t a t e  o f  A l a s k a

TO: Ron L e h r ,  D i r e c t o r  
D i v i s i o n  o f  ‘B udget and 

Management 
O f f i c e  o f  t h e  G o v e rn o r

date: F e b ru a ry  1 7 ,  1 9 8 1

FILE NO:

TELEPHONE NO:

FROM: WILSON L .  CONDON r \  
AT J

subject: FY 8 1  S u p p le m e n ta l
A p p r o p r ia t io n - Ju d g m e n t s

B y : R ic h a r d  I .  Pegua's], D i r e c t o r  
A d m i n i s t r a t i v e  S e r v iV e s  D i v i s i o n

A s you know, th e  D epartm ent o f  Law ea ch  y e a r  r e c e i v e s  
an a p p r o p r ia t io n  o f  $ 15 ,0 0 0  t o  pay m i s c e l l a n e o u s  ju d g m e n t s  
w h ic h  c o v e r s  c o s t s  and f e e s  awarded i n  c o u r t  s e t t l e m e n t s  
a g a in s t  th e  s t a t e .  T h i s  i n i t i a l  a p p r o p r ia t io n  was f u l l y  
expended i n  S e p te m b e r , 1 9 8 0 .  S i n c e  t h a t  t im e ,  n i n e  a d d i t i o n a l  
ju d g m e n t s  have been  made a g a in s t  th e  s t a t e  t o t a l l i n g  $ 9 5 5 ,9 3 0 . 8 4 ,  
i n c l u d i n g  i n t e r e s t .  Of t h i s  amount, a s i n g l e  ju d g m en t o f  
$ 8 8 1 , 3 6 7  was awarded a s  a r e s u l t  o f  a c o n t r a c t  c la im  a g a i n s t  
t h e  D epartm ent o f  T r a n s p o r t a t io n  o f  P u b l i c  F a c i l i t i e s  a r i s i n g  
fro m  t h e  c o n s t r u c t i o n  o f  a s t a t e  owned sa lm on  h a t c h e r y  a t  
H id d en  F a l l s ,  on B a ra n o f  I s l a n d .  The m a jo r  p o r t i o n  o f  t h i s  
c la im  r e p r e s e n t s  c o n t r a c t o r  c o n s t r u c t i o n  c o s t s  r a t h e r  th a n  
c o u r t  c o s t s  and a t t o r n e y  f e e s .  The s t a t e ' s  c o u n s e l ,  i n  t h i s  
m a t t e r ,  h a s  c o n c lu d e d  t h a t  th e  c o n t r a c t o r ' s  c la im  o f  $ 2 . 5  
m i l l i o n  w o u ld  have r e s u l t e d  i n  a l i a b i l i t y  t o  t h e  s t a t e  
somewhat i n  e x c e s s  o f  $ 1 . 0  m i l l i o n , ,  i f  th e  c a s e  had gone to  
f u l l  t r i a l .  C o u n se l  t h e r e f o r e  n o g o t ia t e d  t h i s  s e t t l e m e n t  
w h ic h  a l l  p a r t i e s  a g ree d  was e q u i t a b le .

The  r e m a in in g  e ig h t  ju d g m e n t s ,  i n  t o t a l  am ount, a re  
s i m i l a r  to  p a s t  y e a r s '  e x p e r ie n c e  w h e re ,  i n  FY 8 0 , we p a id  
$ 6 2 ,8 0 0  f o r  ju d g m e n t s  and, i n  FY 7 9 ,  when we p a id  $ 7 5 ,3 0 0  
f o r  ju d g m e n t s .

I n t e r e s t  p a id  v a r i e s  b y  a c t u a l  ju d g m e n t .  Some c la im s  
r e c e i v e  8 .0  p e r c e n t ,  o t h e r s  r e c e i v e  1 0 . 5  p e r c e n t  and some do 
n o t  r e c e i v e  i n t e r e s t  d e p e n d in g  upon th e  s p e c i f i c  c o n d i t i o n s  
o f  t h e  ju d g m ent award. The maximum i n t e r e s t  a l lo w e d  i s  now 
1 0 . 5  p e r c e n t  and t h i s  l i m i t  was i n c r e a s e d  fro m  8 . 0  p e r c e n t  
i n  m id - y e a r .  I n t e r e s t ,  w h ere  i t  a p p l i e s ,  h a s  b e e n  computed 
f ro m  d a te  o f  award th ro u g h  May 3 1 ,  1 9 8 1 .

A t ta c h e d  f o r  y o u r  r e v ie w  and t r a n s m i t t a l  t o  t h e  l e g i s l a t u r e  
a r e :  a summary o f  t h e  ju d g m e n t s ,  sh o w in g  t h e  amount o f  th e
award and i n t e r e s t ;  c o p i e s  o f  th e  ju d g m e n t s ,  t o g e t h e r  w i t h  
r e l e v a n t  c o r r e s p o n d e n c e ,  and ; th e  su p p le m e n ta l  b u d g e t  r e q u e s t  
f o r m s '.

R I P : c j  s

A t ta c h m e n t s

02- 00)  A { R e v .  10/79)



C A S E  A M O U N T  I N T E R E S T  T O T A L  D U E

T h o m a s  v. C r o f t  1 9 , 7 9 7 . 1 5  3 , 4 0 1 . 2 0  2 3 , 1 9 8 . 3 5

K i m u r a  v. A B C  B o a r d  1 , 1 4 0 . 0 0  7 4 . 7 5  1 , 2 1 4 . 7 5

G a r d n e r  v. S t a t e  9 9 7 . 6 0  9 9 7 . 6 0

T y o n e k  v. S t a t e  1 0 , 0 0 0 . 0 0  6 7 3 . 9 2  1 0 , 6 7 3 . 9 2

C o p e l a n d  v. C F E C  1 , 2 5 0 . 0 0  8 6 . 4 0  1 , 3 3 6 . 4 0

G j o s u n d  v. F  &  G 9 , 0 2 2 . 5 1  5 0 4 . 4 1  9 , 5 2 6 . 9 2

K N O W N  O U T S T A N D I N G  J U D G M E N T S  A S  O F  2 / 1 7 / 8 1

C h r i s t e n s o n ,  Raber,
K i e f  &  A s  sc. v. S t a t e  8 3 5 , 0 0 0 . 0 0  4 6 , 3 6 7 . 0 0  8 8 1 , 3 6 7 . 0 0

B a i l e y  v. Thomas'-6c
B e i r n e  1 2 , 8 1 7 . 5 0  5 3 5 . 0 5  1 3 , 3 5 2 . 5 5

Z o b e l  v. W i l l i a m s  1 3 , 7 0 7 . 3 5  5 5 6 . 0 0  1 4 , 2 6 3 . 3 5

T O T A L  $ 9 0 3 , 7 3 2 . 1 1  $ 5 2 , 1 9 8 . 7 3  $ 9 5 5 , 9 3 0 . 8 4
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REVISED PROGRAM SUMMARY 
by

B U D G E T  C O M P O N E N T

STATE OF  A L A S K A
Office of the Governor
Budget & Management Div.

Page 1 of 4

CATEGORY General Government:
COVER PROGRAM LeRal Services
AGENCY Department of Law
DIVISION Civil - Reimbursable
BUDGET REQUEST UNIT Lejjal Services Onerst-inns _• .
BUDGET COMPONENT Lecal Services
APPROPRIATION
ALLOCATION

FUI.L TIME
PART TIME
TEMPORARY
MAN-MONTIIS

3333O I
102.0

1 2 4 3 . 5

“10070“ 1 2 7 0”10774“ TT9 '
“270----

“1 7 0 7 9 —  

“470“

71'570~ 57807:9"

10976"

 ; ____.4..
 1.310.5

0 1 - 1 0 4 1  ( Rev ised  March. .  1 9 7 9 )

TOTAL 

FEDERAL RECEIPTS
5338.3

170 .9

I/A RECEIPTS
PROGRAM RECEIPTS

____
_2„195....Q___

100.0

G/F MATCH

I SLA. 170.9

PERSONAL SERVICES
TRAVEL
CONTRACTUAL 
COMMODITIES 
EQUIPMENT 
LANDS, BUILDINGS 
GRANTS, CLAIMS 
MISCELLANEOUS

INITIAL
AUTHORIZATION RP

J31-5X-24
RP

81-5X-51
RP

B1-5X-

AMENDED
AUTHORIZATION

1570“

•4 ,4 3 7 .6___
_ 2 i ; L 2 _  
-U349.3 -
 6 U L _

 24^2__
 9.J3__

GENERA-FUND 3612 .9



STATE OF A L A S K A
Office of the Governor
Budget & Management Div.

REVISED PROGRAM SUMMARY 
by

BUDGET COMPONENT

CATEGORY General Government
COVER PROGRAM Legal Services
AGENCY Department of T/iw
DIVISION Civil-Remibursflbl p  S o n n V p s  ___  .. _
OUDGET REQUEST UNIT Legal Services
UUDGETCOMPONENT Legal Services O p e r a t i o n s  •
APPROPRIATION
ALLOCATION

Page 2 o f  4
Gov
Human
Riehts

N0AA
IPA

Rev
Revision

Gov
Coasta l
Zone DNR (3 rmmp rpp

Rev
rqPA

•

IN IT IAL
AUTHORIZAT ION RP

315x136

Pending
RP

Request
RP

315x137

Pending
RP

Request

Pending
RP

Request

pending
RP

JkquesL_
3 6

Pending
RP

Request

AMENDED
AUTHORIZATION

01 PERSONAL SERVICES 4 .4 3 7 .6 11.0 54 .1 7 6 1 Q 75 1 43 .3 4 ,6 3 4 .2  .
02 TRAVEL 211.2 8 3 1 5 . 8 3 n ( ?  n ) 236 J )
03 CONTRACTUAL 1 .0 4 9 .3 (45.01 1 1 ? 4 n 5 3 1 ,0 10 .9
04 COMMODITIES 6 1 :0 2:2 ( M . 62 .8
os EQUIPMENT 24 .2 1 5 1 8 27 5
06 LANDS, UUILDINGS 9.6 Q 6
07 GRANTS. CLAIMS
08 MISCELLANEOUS 15 .0  ‘ 15 .0

. T O T A L 5 ,80 7 .9 11.0 1 7 . 4 24 .5 1 .9 . . . . M ._2 ( 1 .4 )  _ 50 ..8.. __5-.596._3 .... .
1002 FEDERAL RECEIPTS 1 7 . 4 1 7 , 4
1003 G/F MATCH . 22.0 22.0
1004 GENERAL FUND 3 ,6 12 .9 ( 22 . 0) 3.590 .9
I00S I/A RECEIPTS • 2 , 19 5 .0 11.0 • 24 .5 1 . 9 04.2 ( 1 .4 ) 50.8 2 .366 .0
1028 PROGRAM RECEIPTS

,

TOTAL 5 ,80 7 .9 . 11.0 1 7 . 4 24.5 1.9 84 .2 ( 1 .4 ) 50.8 5 ,996 .3

IS FULLT IME 109 .0 1.0 1.0 1.0 • 112.0
16 PART TIME 2.0 2.0
17 TEMPORARY .4 .4 "_,0
18 MAN-MONTIIS 1 . 3 1 6 . 5 10.0 ■ 1.4 1.0 .L .3.28J). _

0 1 - 1 0 - 1 1  ( Revi sed Ma rc h ,  1 9 7 9 )



REVISED PROGRAM SUMMARY 
by

BUDGET COMPONENT

STATE O F A L A S K A  .
Office of the Governor
Budget & Management Div.

Pipeline Risk Salary Anti
page 3 of 4 Labor Surv. Mgd. DNR DOT/PF I n c r e a s e  Trust

IN IT IAL
AUTHORIZATION RP

11-5X346
RP

81-5X355
RP

01-3X-8
RP

81-154X
RP

J1-5X428
RP RP

81-53

AMENDED
AUTHORIZATION

01 PERSONAL SERVICES 4.634.2 17.6 81.9 18.4 ( O X _ 339-3 693.9 . 47.9 . 5824.4
07 TRAVEL 236.3 2.0 (8.0) 20.8 259-1
03 CONTRACTUAL 1.010.9 11.5 5.2 434.5 4.7 ]A66.6
04 COMMODITIES 62.8 1.5 s n 69.3
05 EQUIPMENT 27.5 4.1 13.8 45.4
06 LANDS, OUILDINGS 9.6 9.6
07 GRANTS. CLAIMS
08 MISCELLANEOUS 15.0

• 15.0

. T O T A L 5,996.3 17.6 101.0 23.6 (16.8) 821.4 693.9 52.6 7639.6
1002 FEDERAL RECEIPTS 17.4 52.6 .70.0
1003 G/F MATCH 22.0 22.0
1004 GENERAL FUND 3.590.9 550.1 4141.0
1005 I/A RECEIPTS ■ 2,366.0 . 17.6 101.0 23.6 (16.8) 821,4 143.0 3456.6
1028 PROGRAM RECEIPTS

,

Total ' '5,996.3 .17.6. I C O 23.6 ...821 4. ..693^9 . 17.689...6__
15 FUL LT IM E . 112.0 2.0 3 0 1.0 118.0
16 PART T IME 2.0 2 0
17 TEMPORARY . f t 8
18 MAN-MONTHS 1,328.9 ... 20.. 0 . 29 5 9.0 1387.4

CATEGORY General Government

COVER PROGRAM Legal Services

AGENCY Department of Law

DIVISION Civil
DUDGET REQUEST UNIT Legal Services

DUDGET COMPONENT Legal Services Ooerntions
APPROPRIATION
ALLOCATION

0 1 - 1 0 4 1  ( R e v l i e d  M a r c h ,  1 9 7 9 )



2 / 1 7 / 8 1

STATE OF  AL A S K A
Office of the Governor
B u d g e t  &  M a n a g e m e n t  D I v .

REVISED PROGRAM SUMMARY 
by

BUDGET COMPONENT

CATEGORY . G e n e r a l  G o v e r n m e n t
COVER PROGRAM L e g a l  S e r v i c e s
AGENCY
DIVISION C i v i l
UUDGET REQUEST UNIT L e g a l  S e r v i c e s
DUDGETCOMPONENT L e g a l  S e r v i c e s  Operations .....
APPROPRIATION
ALLOCATION

p a g e  4 o f  4 L e g a l  S v c s . Adm. Judgment

IN iT IAL
AUTHORIZATION

Pending
RP

JR.enues.1

[Pending
RP

RpqilPt? f

This
RP

This
RP

- Request
RP RP RP AMENDED

AUTHORIZATION

01 PERSONAL SERVICES .5824.4 CioB 0 ? J M j i y ,5596,0,
02 TRAVEL ' " 2 5 9 . 1 (1.5) 257.6
03 CONTRACTUAL . 1566.8. 12.6 10.0 (13.8) 1475.6
04 COMMODITIES 69.3 (2.0) 67.3
os EQUIPMENT 4 5 . 4 8 7 . 4 • 132.8
06 LANDS, BUILDINGS 9.6 9.6
07 GRANTS, CLAIMS 15.0 • 955.9 970.9
08 MISCELLANEOUS

• TO T A L 76 8 9 . 6 -0- 10.0 M 4 ^ 7 ) 955.9 8509.8''

1002 FEDERAL RECEIPTS 70. n I 70.0
1003 G/F MATCH 22.0 ‘ 27 0
1004 GENERAL FUND 41 41 . 0 . (no.9') 955.9 49 8 4 . 9
1005 I/A RECEIPTS • 3456.6 1 0 . 0 ( 3 2 . R) 34 4 3 . 8
1028'' PROGRAM RECEIPTS

. *

T o t a l ~ 7 689. 6‘ .. ..1-0- . m u • _8 50.9 R
15 FULLT IME 118. a (7:0,) • Ill .0
16 PART TIME 2.0 2.0
17 TEMPORARY . . 8 ' .8
18 MAN-MONTHS 1 3 8 7 . 4 --------_ i (38.5) ___ 1 3 H 6 . 9

0 1  - 1 0 4 !  ( R e v i l e d  March ,  1 9 7 9 )



STATE OF AL ASKA
Office of the Governor
Budget & Management Div.

REVISED PROGRAM SUMMARY 
by

BUDGET COMPONENT

CATEGORY General Government:
COVER PROGRAM Legal Services
AGENCY Dept, of Law
DIVISION Civil
DUDGET REQUEST UNIT Legal Services
DUDGETCOMPONENT Administration and Support
APPROPRIATION
ALLOCATION •

Adm..Svcs

INITIAL
AUTHORIZATION . RP

81-342X'
RP RP RP RP RP RP AMENDED

AUTHORIZATION

01 PERSONAL SERVICES 171.1 ■171.1
02 TRAVEL 1 S 1.5
03 CONTRACTUAL n . R • 13.8
04 COMMODITIES 7 n 2.0
OS EQUIPMENT •

06 LANDS, DUILDINGS
07 GRANTS, CLAIMS •
08 MISCELLANEOUS

TOTAL 188.4
•

188.4

1002 FEDERAL RECEIPTS
1003 GIF MATCH ••

1004 GENERAL FUND 155.6 . • 155.6
1005 I/A RECEIPTS • 32.8 • 32.ft
1028 PROGRAM RECEIPTS

.

T88.4 . 1RH .4
IS FULLTIME 10.0 •

T o .  o'.....
16 PART TIME
17 TEMPORARY

55.0~

i
18 MAN-MONTHS “ "55.TT"

0 1 - 1 0 4 1 (Revised March ,  1 9 7 9 )



STATE 0I; A L A S K A  .
Office of (he Governor

Dueled & M.mnjjcmcnt Div.

R E V I S E D  P R O G R A M  S U M M A R Y

Page 1 of '/

UllU COMPONENTS INITIAL*
a u t h o r i z a t i o n

HI1
ai-sx-^i
.... „ q _

UP

01-5X-5.1. 
57 A, legal Services 5.330.3

l-'ERC 2,000.0

•

.

T*
•

• ,

•

,

* •

TOTAL 7,330.3 100.0 57./«

reoEitAL iiEceirrs •

" G/l' MATCH
GENERAL FUND .JL612...9_______
I/A RECEIPTS ____ L,2?£.A.... . . . ...1.0.0.0. -57.4
PROGRAM RECEIPTS

•

□ 1 2.... lo I'fl J.fl , 7,330.3. . . S L A .
IMJI.L TIME 1.02.0.. . 1.0
PART TIME

_ . . .  2 . 0 ______
TEMPORARY /< '

MAjj'ij. MONTHS
__________j j 6 i * ........................ ■ ■ ■ I l i u m  ir ■■■■ . __________12. ,0...

CATliiiouV . Ceue i:a l_Cov.e m m o u  L*„ . . _____
COVER PHOCUAM Logoi Services
AGENCY Dopflghiienl: of T/jw
DIVISION Civil - Reinibursabl p Program
UUDGET REQUEST UNIT , T/'gnl Sprvirps __.
APPROPRIATION Togn'l 5lp.ru Ion/! __ .
Al. LOCATION

RP

01 - 5 X - 1 1

RP •

0.1-60-X

RP

fll=5fcfi3L
■ 6.9

RP

0 1 ^ 9 0 -x • 

, l m j )

RP

0J.-5X-61
15.0

•a m e n d e d '
AUTIIORIZATJOP

• 12 . 0 107.4 5 . 007.9
, __?.,_Q0.a..Q. ...•

•
*

•

,
•

•

0

12.0 1 0 7 . 4 6.9 170.9 .1.5.0 7,007.9

•

5., 612.9'___

___ 12..0... __.1.0.7...4_.. _6..,9 . 170 9 ..15.,0— ..2 , 1 9 5 - 0----

.
•

^,2,0,,.
2.0

«*J.7.0..:9v
4.0 ....lO'j .0....

2.(1

•
___2 1 .0 — . ____ .<io...oJ.__________ ...I. ,316.5....



S T  A T  I :  O F  A L A S K A
O f f i c e  o f  ( h e  G o v e r n o r
D u r l j ' c t  &  M a n a g e m e n t  D i v .

Page 2 of: V

Rl’VISliD P R O G R A M  S U M M A R Y

N O M

C A T C C O H Y
COVER PROGRAM
AGENCY
DIVISION
h u d g e t  ri-o u e s t unit

APPROPRIATION
ALLOCATION

■CoiRS'Cal"

_CieiiGj:.al_GQy.c):o!nfii.m_ 
... LegaL.S.cj:.vjLc c  g.
_DeparLinenL_oJ:_JUiw.. 

Civ.U____________
XG^aL.ScnvicGG.

■RGV.I SCd'

OKU COMPONENTS
Amended

INITIAL-
AUTHORIZATION Rl*

01*5x136
RP. • (J.1.-25

.........  • —

IIP
0 15 x 13 7 .

rp • 
fl 15X22/1

rp

01-5X299
up*

0 1-5 X 3 11
up

01.-5X30.0. 
50.0

• AMENDED* 
AUTIIOIUZATlOf

Lci><il S e r v ic e s 5 ,007.9 . n . o '  17 .75“ 2A. 5 L i ) 0 .7 0 5 .9 9 6 .3
FEUC 2,000.0 2.000.0

• •
•

. .
•

•
• •

•
•

•

•

TOTAL - 7 .0 0 7 .9 1 1 . 0 17  A 24 .5 1 .9 - 04 .2 ( 1 . 4 ) 50.0 - 7 ,9 9 6 .3

fEDI;HAL RECEIPTS
- l r ; r ---------- 17 7 4 "

('./1: MATCI1 ~ n : c r .22.0
GENERAL FUND L 6 1 2 . 9

— 2 0 "
. 5 , ‘590,9

l/A Ki-ccirrs 2 , 19 5 .0 . X IJL i . . < r f f / i . J T - e r a  ■ 50.0 x .m . o
I’KOC'iTaM ttlici: ii'TS —

•
•

T o ia L " '7  - OoV'TD ' ■" 
: ‘ 109: o " ...... •

r~.~i~.~~.*.-.* riTr-.rr 
1 .0

24.5 " 1 . 97=rxs r=r vs ry.r.=r 0472 50.0
r;rrxr•wKrvr '̂sssMR..it.:

FULL TIME 1 . 0 1 .0  _ I.J.2.0
PART TIME

_ . . . . . . . . . • 2.0

TEMPORARY .4 Al .0

MAH•MONTHS ... 1  J 1 6 , 5  _  . 10.0 
-r— ------------- • - . . L i * . • n o 3 , 3 7 0 . 9



S T  A T  I :  O F  A L A S K A
O f f i c e  o f  t h e  G o v e r n o r
U u r i i j e t  &  M a n n i ' c m c n l  D i v .

. page 3 of V

R E V I S E D  P R O G R A M  S U M M A R Y

Pipeline1

C A T E G O R Y
COVER IVOGRAM
A G E N C Y

DIVISION
UUDGET REQUEST UNIT
APPROPRIATION
AI . I .OCATION

"AULT

_Gener.a]^GQV.c).:ni)).cniL
_Ij2j5al_S.cnri.Gc5 ._____
_J)apaj:bimL_oJLL?iw__ 
_ClviJ_________________
_I jzpa 1_S en/ices_

'ij/Tlai'y

ORU COMPONENTS INITIAL-
AUTHORIZATION

rp

ni-5X3/if)
IIP

0.1-5X355
rp

0.1.-3X-0 F
—

’ 
1.
*-

i«
 
_

1 K
J\ 
~

U 
~ rp

01-J.5AX
IIP.

0 .1.-5 x 4 2 0
rp

AMENDED
AUTHORIZATION

Le»nl Services 5996.3 ■ 1 7 7 6 7 101.0 2 1 J L _ 52.6 . •0.6.0) 021.6 693.9 7609. (T
it: r c 2000.D * 2000.0 _

1 •

• •
• *•

’
•

• •

.
• •

• .
• , ! ♦

• •

TOTAL
7996.3 17.6 101.0 . 23.6 52.6 - (16.0) 821.6 693.9 9609.6

” rCDERAI. RECEIPTS 17. A • 52.6 7070 H

c/i* m a t c h 22.0 2270

..(;eV7i;r"al imjno _3590.9 “550.1 6161.0 {

I/A receipts 9366.0 __17.6 _1Q.1_.0_ 23 J? (16-0). 021.6 143.8 3456.6 |

~"pifocr a m  RiiCElPI’S • .
,

----2376'

•

• '7996.3 “ Il L 10.i.,.Q._ 52.6 __.(KlJ). 82176 693.9 9609.6 |

ITII.I. TIME 112.0 '” 2V0 •~ T : o " 3 :0 " 110.0 I

'part TIME 2.0 i

t e m p o r a r y , 0
. 0 j!

MAN -AjpNl 115 1320.9 _ . .. _ 2 0 . 0 • ' . 9 — 29.5~ --------- D 7 9 . 0  j;



2/1.7/81

STATE OF ALASKA
Office of the Governor
Budget & Management Div.

Page 4 of 4

R E V I S E D  P R O G R A M  S U M M A R Y

CATEGORY General Government:
COVER PROGRAM Legal Services
AG E N C Y Department: of Law
DIVISION C iv i l
IJUDGET REQUEST UNIT .Lepal Services .... . ...............  . ..
APPROPRIATION
A LLO C A T IO N ■

DRU COMPONENTS INITIAL-
AUTHORIZATION RP RP

T h is  .
RP

Request
RP • t.p RP- RP AMENDED

AUTHORIZATION

Legal Services • ~ 7 6 $ 9 . 6 T G 7 0 cr45rr/7 •••• 965.9 8509.8
FERC • 2000.0 .2000.0
A dm in /S up p o rt 1 I88T7T" • 188.4

• •
. •

' .
• •

• .

• . • .
, . •

' • •

. •

i

TOTAL 7689.6 10.0 188.4 ' 955.9 10,698.2

FEDERAL RECEIPTS •• 7(570 70.0
G/F MATCH 22.0 • 22.0
GENERAL FUND 6141.0 42. / 955.9 . 7,139.6
I/A RECEIPTS 3456.6 ro.o _ 3 M 6 . 6
PROGRAM RECEIPTS

•

T o ta l 9689.6 _ J 2 U L _ 4277~ _955,9. 10/69872"" .
FULLTIME 118.0 '3,0 -0- __121.0
PART TIME ro o 2.0
TEM PO RARY :8 • . 8
MAN-MONTHS _ 1387.4 1.6.5 -0- 1401.9



S E R V I C E S

l i L S m i C E S L

)G .  . . .

:ous

: c e i p t s

I F  M A T C H I N G

: r a l  f u n d

I C Y R E C E I P T S

F Y  7 9  
A C T U A L

3 . 9 0 2 . 1

830.2

4 7  . 6
33.8

9.5

i l l

5. 0 8 6 . 3

162.3

2 ,9 1 1 .  Or

1 , 9 5 2 . 0

F Y  8 0  

F I N A L  
A U T H .

4 . 3 5 9 . 5

J . 0 U

1 . 1 2 0 . 8

F Y  0 0  

A C T U A L

4 , 2 8 1 . 6

191.5

1 . 0 4 1 . 9

i i i

3.0

9.6

63 . B

5 ,8 0 4 .A

3,577.4

2,227.0

■5B-2.

3.7

9.6

62.8

5.649 ,3

3.489.1

2 , 1 6 0 . 2

F Y  8 1

G O V .
D U D G E T

4 , 0 7 0 . 7

178.7

856.3

5 7.5

10.3

9.6

15.0

5 . 198 .1

3.472.7

1 , 7 2 5 . 4

F Y  0 1
I N I T I A L
A U T I I .

4 , 1 : 1 . 9

1 88.7

9 21.3

5 9 -  5.

12.3

9.6

15.0

F Y  0 1

C U R R E N T
A U T H .

5 . 5 9 6 . 0

25 7 . 6

1 , 4 7 5 . 6

67.3

132.8

9.6

15.0

5 , 3 3 8 . 3

3.612.9

1 , 7 2 5 . 4

7 , 5 5 3 . 9

FY 8 1
E x p e n d i t u r e s

+

N C U M D R A N C E S  

7/1/tO 1/31

2 , 7 0 6 . 3

132.8

726.8

35..-?-

29 . 0

9 . 6
1 6 . 4

F Y  0 1  
O T H E R  
O B L I G A T I O N !

7 / 1 /  t o  1 / 3

78.0

70.0

2 2 . 0

4 , 0 2 8 . 1

3. 4 3 3 . 8

3 . 6 5 6 . 1

2 8 . 3

2 . 1

2 . 1 5 4 . 2

1 . 4 7 1 , 5

1 . 0 3 3 . 9

? Y  0 1  
P R O J E C T E D  

E X P E N D I ­
T U R E S  +  

E N C U M B R A N C E !  

2/1 10 0 / 3()

2,889. 7

1.24 . 8
74 7 . 4

3? 1
2 5 . 8
^ 0 -

- 0 -

F Y  8 1  
( D E F I C I T )  
O R  E X C E S S

- 0 -

- 0 -

1 . 4

- n -

- 0 -

- 0 -

1 . 0 3 0 . 9

J L H

3 . 8 1 9 . 8

41.7

19.9

1 . 7 9 8 . 9

1 . 9 5 Q . 3

( 9 5 5 . 9 )

(955.9)

DEPARTMENT OF LAW-
B R U : ,

LFGAL SERVICES
C O M P O N E N T  : i i

LEGAL SERVICES OPFPATIOFS'
. .  R E V I S E D :

2 /1 7 /8 1



■#

M E M O R A N D U M S t a t e  o f  A l a s k a

T0:D i c k  P e g u e s
A d m i n i s t r a t i v e  O f f i c e r  
A G O  - J u n e a u FILE NO:

d a t e :  S e p t e m b e r  3, 1 9 8 0

TELEPHONE NO:
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M r s .  K i m  S m i t h  
A p p e a l s  C l e r k  
303 K  S t r e e t  
A n c h o r a g e ,  A l a s k a

Dear.,Mrs. Smith:

Re: T h o m a s  v  C r o f t
S u p e r i o r  C o u r t  N o .  3 A N - 7 8 - 6 2 ^ 3  
3 A N - 7 8 - 6 2 6 4  

S u p r e m e  C o u r t  N o .  4 7 1 9

E n c l o s e d  is t h e  m a n d a t e  o f  the S u p r e m e  C o u r t  i s s u e d  
J u l y  28, 1980. C o p i e s  h a v e  b e e n  -sent to c o u n s e l .

V e r y  t r u l y  y o u r s ,V e r y

n
I •* ***

D e p u t y  C l e r k  o f  C o u r t

cc: S u p r e m e
J u n e a u  
F a i r b a n k s  

C o u n s e l  
f i l e



flCv- 
* V*

• - — -• - •
. " . . W ' - , . - '  . . .  . .  . .

Mt:

T H E  S U P R E M E  C O U R T  O F  T H E  S T A T E  O F  A L A S K A

.'LOWELL T H O M A S ,  J R . , ! f,<
L i e u t e n a n t  G o v e r n o r - o f  v/.

•*. Alaska,, e t  al.',-*. *••-«:

v:"*//; r i  -. Appellants',

. . M . . M  . . «■ •■ > , .  . . a s  • •« » • « • • • •  ■>.* . a .  a*. a . •••
»a - a  » . a .  . a .  . a., . a  • a a . a • ■ a a a a a a a . a a  » » 9  m  v"* • • a .a a a • a  a aaaa a a a

g ' j C H A N C Y  C R O F T  J

j v ' . . s . : v ; * - v . f . A p p e l l e e /-/:

”)

■)

o  
. )- 
:).

:)

?Y
r).

F i l e  N o . ’ 4 7 1 9

. M A N D A T E

TO:-’ S u p e r i o r  C o u r t  o f  t h e  S t a t e  o f  A l a s k a ,
— 'ii!. T h i r d  J u d i c i a l  D i s t r i c t  a t  A n c h o r a g e . '

• " . . a * *  * ** . • * ' a .  a  a-a • »  . . .  a
. »  a.' a  a . • a a  .aaaa • »  • « . »a a . a a a. a ■ aa a # a a a • * » , • a a » ,

r * .**: r.v . .. •• • •   r*
. . ^ i.7 a* • a i . a V  *( *, .a » » *.»,'* * V . i y  a *'.aj., J a .a«, a.' • *.*iP - * y -  a ~  • . / , • • • » •  * • ’ ,* • '  , - , • * «  • .

J."'.'' " ‘L o w e l l  Thomas,' J r . /'L i e u t e n a n t  G o v e r n o r  o f  •

’_..’_ A l a s k a , e t ' . a i f i l e d  an a p p e a l  f r o m  a n  O r d e r  o f  ■ t h e  'J.'

S u p e r i o r  C o u r t ,  T h i r d  J u d i c i a l  D i s t r i c t  a t  A n c h o r a g e  

i n  C i v i l  a c t i o n  No. 3 A N - 7 8 - 6 2 4 3 ,a n d  3 A N - 7 8 - 6 2 6 4  e n t i t l e d  

" W A L T E R  J. H I C K E L ,  P l a i n t i f f  vs. L O W E L L  T H O M A S , J R . ,

.. e t  al., D e f e n d a n t s  a n d  E D W A R D  A. M E R D E S ,  P l a i n t i f f  vs. .

• •- L O W E L L  T H O M A S ,  JR., et al. , D e f e n d a n t s " .  T h e  c a s e  w a s

h e a r d  b y ' t h i s  c o u r t  on J a n u a r y’24, 1980. O n  J u l y  18,

: .•'.'•"•■•1980, t h e  c o u r t  f i l e d  its -written o p i n i o n .

IT.. IS" O R D E R E D :  ' ' V"".:- * ' ' *

T h e  O r d e r  of the S u p e r i o r  C ourt , e n t e r e d  A p r i l  

20/'1979", is a f f i r m e d .  *

A p p e l l e e  s h a l l  r e c o v e r  f o r m . a p p e l l a n t  c o s t s  a n d  .
 *m —• ^  • . .

.-v • a t t o r n  ay f e e s  as. s h o w n  b e l o w :

C o s t s  a n d  A t t o r n e y ’s F e e s  ••

D u p l i c a t i n g  A p p p e l l e ' s  B r i e f ------------- •------$
A t t o r n e y ' s  Fees----------------------------------- — $

‘ T o t a l

88.30: 
5 0 0 . Q 0

5 8 8 . 3 0

W I T N E S S  t h e  H o n o r a b l e  J a y  A. R a b i n o w i t z r C h i e f  J u s t i c e

o f  t h e

J u l y  ,N 198 0.

; S u p r e m e  C o u r t ,  S t a t e  of A l a s k a ,  t h i s  2Sth. d a y  o f

* V . V  V f  \ * ■
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R o b e r t  D. B a c o n
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V?ALTER J .  K I C K E L ,
P l a i n t i f f ,

v s .

L O W E L L  T H O M A S ,  JR., e t  al. ,

D e f e n d a n t s .

E D W A R D  A. M E R D E S ,
•I *

. P l a i n t i f f ,

vs.

L O W E L L  T H O M A S ,  JR., e t  a l . ,

D e f e n d a n t s .

. - - 1  ,  • V. .  . . . .
v -  . . .  / y  t . ; T T ' V -  

‘ cr *>;- V

C a s e  N o .  3 A N 7 8 - 6 2 4 3  C i v i l

C a s e  N o. 3 A N 7 8 - 6 2 6 4  C i v i l

O R D E R  A W A R D I N G  A T T O R N E Y ' S  F E E S

T h e  f a c t u a l  s i t u a t i o n  t o  w h i c h  t h e  q u e s t i o n  of a t t o r n e y  

f e e s  a r i s e s  in t h e s e  c a s e s  w a s  f u l l y  s e t  o u t  i n  t h i s  c o u r t ’s 

o p i n i o n  d a t e d  O c t o b e r  13, 1978, a n d  t h e  A l a s k a  S u p r e m e  C o u r t  

o p i n i o n  in t h e  a p p e a l  of t h e s e  c a s e s  o n  O c t o b e r  20, 1 9 7 8 ,  and , 

t h e r e f o r e ,  w i l l  n o t  b e  r e p e a t e d .

D e f e n d a n t  C h a n c y  C r o f t  is t h e  o n l y  p a r t y  t o  t h i s  a c t i o n  

w h o  h a s  m a d e  a t i m e l y  m o t i o n  f o r  a t t o r n e y ' s  f e e s .  S e e  C i v i l  R u l e  

79, C i v i l  R u l e  32, C i v i l  R u l e  54(d) a n d  this c o u r t ' s  o r d e r  o f  

F e b r u a r y  15, 1979 ( s e t t i n g  b r i e f i n g  a n d  a r g u m e n t  s c h e d u l e ) .

T h i s  c o u r t  h e a r d  o r a l  a r g u m e n t  by r e p r e s e n t a t i v e s  f o r  C r o f t ,  

t he S t a t e  o f  A l a s k a ,  a n d  E d w a r d  M e r d e s  ( W a l t e r  E i c k e l  j o i n e d  

in M e r d e s '.b r i e f s  a n d  a r g u m e n t ) .

I t  is c o n c l u d e d  t h a t  C h a n c y  C r o f t  is a  p r e v a i l i n g  

p a r t y  in t h i s  l i t i g a t i o n  and, as such, is p r e s u m p t i v e l y  e n t i t l e d  

t o  a n  a w a r d  of a t t o r n e y ' s  fees. 3 u z a  v. C o l u m b i a  L u m b e r  C o m p a n y , 

395 P. 2d 5 1 1  .(Alaska 1964). S i n c e  t h e s e  c a s e s  d i d  n o t  g e n e r a t e  

a m o n e y  award, t h i s  c o u r t  m a y  fix a t t o r n e y ' s  f e e s  in a r e a s o n a b l e  

a m o u n t .  C i v i l  R u l e  3 2 ( a ) ( 1 ) .



• T h e  m o s t  h o t l y  c o n t e s t e d  i s s u e  b e f o r e  t h e  court' on 

t h i s  m o t i o n  f o r  a t t o r n e y ' s  f e e s  is w h o  w i l l  f 2Y  t h e  a w a r d  of

f e e s  t o  C r o f t .  T h e  S t a t e  r e l i e s  on its s t a t u s  as a c o - p r e v a i l i n g
%

p a r t y  t o - i n s u l a t e  i t  f r o m  l i a b i l i t y .  M e r d e s  and H i c k e l  c o n t e n d  

t h a t  t h e s e  c a s e s  c o n s t i t u t e  p u b l i c  i n t e r e s t  l i t i g a t i o n  and t h a t  

it w o u l d  b e  a n  abuse, o f  d i s c r e t i o n  t o  a w a r d  a t t o r n e y ' s  fees 

a g a i n s t  them. G i l b e r t  v. S t a t e , 526 P . 2d 1 1 3 1  (Alask a 1574).

I f  t h e  c o u r t  w e r e  t o . a c c e p t  t h e  p o s i t i o n  of b o t h  t h e  S t a t e  a n d

M e r d e s  a n d  H i c k e l , C r o f t  w o u l d  b e  w i t h o u t  a s o u r c e  f o r  t h e
• * * ’ - * '

r e c o v e r y  o f  f e e s  t o  w h i c h  h e  is a d m i t t e d l y  e n t i t l e d .  In t h e  

i n t e r e s t  o f  p r e v e n t i n g  s u c h - a - g r o s s  i n e q u i t y ,  t h i s  c o u r t  has 

c a r e f u l l y  e x a m i n e d  t h e  b r i e f s  a n d  a u t h o r i t i e s  c i t e d  t h e r e i n .

T h i s  c o u r t  c o n c l u d e s  t h a t  t h e s e  c a s e s  a r e  g e n u i n e  p u b l i c  i n t e r e s t  

l i t i g a t i o n  a n d  t h a t  a t t o r n e y ' s  fees s h o u l d  n o t  be a w a r d e d  a g a i n s t  

H i c k e l  a n d  M e r d e s J ’ C o n c o m i t a n t l y ,  t h e  c o u r t  r e j e c t s  t h e  t h e o r y  

o f  t h e  S t a t e  t h a t  i t  is i n s u l a t e d  f r o m ' a n  a w a r d  of a t t o r n e y ' s  

f e e s  a g a i n s t  i t  b e c a u s e  it w a s  a c o - p r e v a i l i n g  p a r t y .

T h e  t e s t  f o r  w h e t h e r  a p a r t y  h a s  b r o u g h t  p u b l i c  

i n t e r e s t  l i t i g a t i o n  is s e t  o u t  in A n c h o r a g e  v. M c C a b e , 568 P . 2d 

986, 991 ( A l a s k a  1 977). T h e  t est, d e r i v e d  f r o m  L a  F.aza U n i d a  v. 

V o l p e , 57 F . R . D .  94 (N .D.Cal. 1972) , h a s  t h r e e  f a c t o r s :

(1) t h e  e f f e c t u a t i o n  of s t r o n g  p u b l i c  p o l i c i e s ;

(2) t h e  f a c t  t h a t  n u m e r o u s  p e o p l e  r e c e i v e d  b e n e f i t s  

f r o m  t h e  p l a i n t i f f s '  l i t i g a t i o n  s u c c e s s ;  -

(3) t h e  f a c t  t h a t  o n l y  a p r i v a t e  p a r t y  c o u l d  h a v e  

b e e n  e x p e c t e d  t o  b r i n g  t h i s  a c t ion.

P l a i n t i f f s  H i c k e l  a n d  M e r d e s  a c t i o n s  m e e t  t h e s e  t h r e e  

f a c t o r s .  .These c a s e s  w e r e  e l e c t i o n  c o n t e s t s  b r o u g h t  p u r s u a n t  

to  A S  15. 20. 540, a - s e c t i o n  of the e l e c t i o n  code. It is clear, 

w i t h o u t  c i t i n g  c ases, t h a t  t h e r e  is a s t r o n g  p u b l i c  p o l i c y  

f a v o r i n g  f a i r  a n d  c o r r e c t l y  c o n d u c t e d  e l e c t i o n s .  T h e  i m p o r t a n c e  

of t h i s  p o l i c y  is. u n d e r s c o r e d  b y  t h e  l e g i s l a t u r e  c r e a t i n g  a



r e v e a l e d  q u e s t i o n a b l e  p r a c t i c e s  a n d  s o m e  a c t u a l  m a l c o n d u c t  i n . 

t h e  c o n d u c t  of t h e  c h a l l e n g e d  p r i m a r y  e l e c t i o n ,  c l e a r l y  

e f f e c t u a t e d  t h e  p o l i c y  o f  k e e p i n g  e l e c t i o n  p r a c t i c e s  in the 

p u b l i c  eye. A s  to t h e  s e c o n d  facto r, t h i s  c o u r t  c o n c l u d e s  

t h a t  the" v o t e r s  of t h e  S t a t e  of A l a s k a  a r e  a l l  b e n e f i c i a r i e s  

o f  t h e  l i t i g a t i o n  i n  t h a t  e l e c t i o n  p r a c t i c e s  h a v e  b e e n  r e g u­

l a r i z e d  a n d  a r e  c u r r e n t l y  u n d e r  r e n e w e d  s c r u t i n y  of b o t h  the 

e x e c u t i v e  a n d  l e g i s l a t i v e  b r a n c h e s  o f  s t a t e  g o v e r n m e n t  as a 

r e s u l t  o f  t h e s e  s u i t s ,  s c r u t i n y  w h i c h  h o p e f u l l y  w i l l  l e a d

t o  n e e d e d  r e f o r m .  A s  t o  t h e  t h i r d  f a c t o r ,  the f a c t  t h a t
%

t h e  l e g i s l a t u r e  s a w  f i t  t o  p l a c e  t h e  r i g h t  to b r i n g  an e l e c t i o n  

c o n t e s t  in t h e  p r i v a t e  c i t i z e n r y  (be t h e y  c a n d i d a t e s  o r  10 

q u a l i f i e d  v o t e r s )  e v i d e n c e s  a r e c o g n i t i o n  b y  t h e  l e g i s l a t u r e  

t h a t  it is u p  t o  p r i v a t e  c i t i z e n s  to v i n d i c a t e  t h e i r  r i g h t  

t o  a p r o p e r l y  c o n d u c t e d  election.- T h e r e f o r e ,  t h e  c o u r t  f i n d s  

t h a t  p l a i n t i f f s  H i c k e l  a n d  M e r d e s  h a v e  r a i s e d  q u e s t i o n s  of 

g e n u i n e  p u b l i c  i n t e r e s t  a n d  t h a t  t h e i r  l i t i g a t i o n  f u r t h e r e d  

t h e  p u b l i c  i n t e r e s t .  A c c o r d i n g l y ,  t h e y  s h o u l d  n o t  be p e n a l i z e d  

b y  a n  a w a r d  of a t t o r n e y ' s  f e e s  a g a i n s t  them.

T h e  S t a t e  c l a i m s  t h a t  t h e r e  is n o  p r o v i s i o n  in 

C i v i l  R u l e  82 f o r  a w a r d  of a t t o r n e y ' s  f e e s  a g a i n s t  a co- 

p r e v a i l i n g  p a r t y  a n d  t h a t  t h e r e  is a s t r o n g  p u b l i c  p o l i c y  

a g a i n s t  s u c h  a n  award. A s  a g e n e r a l  m a t t e r ,  t h i s  c o u r t  is 

i n  a g r e e m e n t  w i t h  t h e  State. T h e  c i r c u m s t a n c e s  of t h i s  case  

a r e  n o t  t y p i c a l ,  h o w e v e r .  H ere, C r o f t  h a d  n o  c o n t r o l  o v e r  

t h e  c o n d u c t  of the e l e c t i o n ,  t h e  s u b j e c t  of t h e s e  l a w s u i t s .

T h e  c o n d u c t  of the e l e c t i o n  w a s  s o l e l y  in the h a n d s  of the 

S t a t e  a n d  its .agents. T h e r e  w o u l d  h a v e  b e e n  n o  l a w s u i t  if the 

> S t a t e  h a d  n o t  e n g a g e d  in q u e s t i o n a b l e  and, indeed, i l l e g a l

p r a c t i c e s  i n  t h e  c o n d u c t  of the e l e c t i o n .  C h a n c y  C r o f t  w o u l d
«

n e t  h a v e  i n c u r r e d  t h e  f e e s  in q u e s t i o n  if the e l e c t i o n  had 

. b e e n  c o n d u c t e d  in a m a n n e r  a b o v e  r e p r o a c h .  T h e  f a c t  t h a t  t h e  

e x t e n t  of the m a l c o n d u c t  by the S t a t e  d i d  n o t  r e s u l t  in the



t h i s  m a t t e r .  T h e  S t a t e ' s  m a l c o n d u c t  is r e s p o n s i b l e  f o r  -•

Mr.' C r o f t  h a v i n g  g e n e r a t e d  a t t o r n e y ' s  f e e s  in t h i s  case, a n d  

t h e  S t a t e  s h o u l d  pay. T h i s  c o u r t  h o l d s  t h a t  a t t o r n e y ' s  f e e s  

m a y  b e  a w a r d e d  a g a i n s t  a c o - p r e v a i l i n g  p a r t y  w h e r e  t h e  lav.’su i t  

a r i s e s  f r o m  i m p r o p e r  c o n d u c t  of a c o - p r e v a i l i n g  p a r t y ,  w h i c h  

h a s  n e c e s s i t a t e d t h e  e x p e n s e s  o f  d e f e n s e  b y  the i n n o c e n t  c o -  

p r e v a i l i n g  p a r t y .  A c c o r d i n g l y ,  the S t a t e  m u s t  p a y  t h i s  c o u r t ’s 

a w a r d  o f  a t t o r n e y ' s  f e e s  t o  Mr. C r oft .

O n e  p o i n t  r e m a i n s .  Mr. C r o f t  s e e k s  a n  a w a r d  o f  h i s
• t  .

e n t i r e  a t t o r n e y 's - f e e s  in t h i s  acti on. A n c h o r a g e  v. M c C a b e , 

s u p r a , i n d i c a t e s  t h a t  i n  a p r o p e r  c a s e  f u l l  f e e s  m a y  b e  a w a r d e d  

a s u c c e s s f u l ^ p u b l i c  i n t e r e s t  l i t i g a n t .  T h i s  c o u r t  i s  n o t  c o n­

v i n c e d  t h a t  t h i s  is a p r o p e r  c a s e  t o  e x t e n d  t h a t  p o r t i o n  o f  

t h e  M c C a b e  r a t i o n a l e .  A c c o r d i n g l y ,  this c o u r t  w i l l  a p p l y  t h e  

g e n e r a l  r a t i o n a l e  of M a l v o  v. J.C. P e n n e y  Co., I n c . , 512 P. 2d 

575, 587 .(Alaska 1973) t h a t  t h e  p u r p o s e  of C i v i l  R u l e  52- is t o  

p a r t i a l l y  c o m p e n s a t e  a p r e v a i l i n g  p a r t y .  T h e  c o u r t  a l s o  n o t e s  

t h a t  w h i l e  Mr. C r o f t  w a s  c e r t a i n l y  j u s t i f i e d  i n  e m p l o y i n g  h i s  

o w n  c o u n s e l  a n d  c o m m i t t i n g  h i s  own r e s o u r c e s  i n  d e f e n s e  o f  

t h e s e  a c t i o n s ,  t h e  b r u n t  of t h e  r e s e a r c h  a n d  t e c h n i c a l  p r e p a r a­

t i o n  f o r  t h e  d e f e n s e  o f  t h i s  c a s e  w a s  b o r n e  b y  t h e  S t a t e .  

C l e a r l y ,  Mr. C r o f t  w a s  a b e n e f i c i a r y  of t h e  v a s t  r e s o u r c e s  

t h e  S t a t e  b r o u g h t  to b e a r  in its d e f e n s e  of t h e  a c t i o n .  

T h e r e f o r e ,

I T  IS O R D E R E D  t h a t  C h a n c y  C r o f t  r e c o v e r  a t t o r n e y 1s_

f e e s  in t h e  a m o u n t  of $ 1 5 , 0 0 0  (FIFT EEN T H O U S A N D  D O L L A R S )  f r o m
-   — ._______

t h e  S t a t e  of A l a s k a .

D O N E  a t  A n c h o r a g e ,  A l a s k a ,  t h i s  2 0 t h  d a y  c f  A p r i l ,

1 S 7 9 .

R a l p h  E. M o o d y ,  F r t d c i n g  
S u p e r i o r  C o u r t  J u d g e

C o p i e s  of t h e  a b o v e  O r d e r  w e r e  f o r w a r d e d  
t o  a l l  p a r t i e s  of r e c o r d  on 0 - 7  3

r - . /?/ \ / O  I, \ •— rt---

S e c r e t a r y  t o  J u d g e  M o o d y
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M E M O R A N D U M S t a t e  o f  A l a s k a
t o :  Cy nthia S t o l e h b e r g :"

AdrninistratLve Assistant 
Attorney General’s Office 
Anchorage

f r o m : .  B i d i a c d  X ,r
Adrrri rristrative Officer ing 

Attorney General’s Officer

d a t e :  Septecfcer 23, 1980

FILE NO: ■ •

TELEPHONE NO: . .*

s u b j e c t :  Kimra. v-ABC Board

• "r-. <3he department’s T Y  82 appropriation to p a y  judgements has already "• .• 
been expended.-,--. Payment o f  costs fees in Kimrra ~v. ABC Board nust th e r efore  
await supplemental appropriation b y  the legislature" Sudr appropriatio n  
is not expected until about June 1, 1981, as the legislature rssually does 
not act on supplemental requests until shortly before adjournment. Please 
ask Dave heblond to advise Plaintiff's counsel of thes delay.

K E P : n b

{ ' • > $ T f t o - o o  ■ '
_i_ 7 # - . 7 £ T  (*i s ' s t - i i

--------- ■ I >

^  1 ^ 1 ^ - 7 S '

02-001 A(Rev.l 0/79)



FORM Cp-OOIBC .  f

FOE BRIEF COMMUNICATIONS 
MAY* BE HANDWRITTEN

M E M O R A N D U M

TO:
- r

J u d £  T h o m s  om  
J u n e a u  A G O

S tateJd fifA faska
uin^rrj <_u L a w  Jlir?gSV AlaglraD E P T ,

D IV _
S E C _

AM
S £ p_ a ^ 4 m

PM
7r8iyiiumii2i2,2i3i^i5i6

DATE i *
9 / 1 8 / 8 0

FROM: C y n t h i a  StoltenbetfKj 
A n c h o r a g e  AGO

SUBJECT:
C o s t s  a nd a t t o r n e y’s fees 

K i m u r a  v. A B C  B o a r d  
3 A N - 7 9 - 8 0 6 1 - C I V .

P l e a s e  h a v e  a w a r r a n t  i s s u e d  f o r  $ 1 , 1 4 0 . 0 0  in p a y m e n t  of the 
S u m m a r y  J u d g m e n t  i n  t h e  a b o v e  m a t t e r ,  p a y a b l e  t o  W o h l f o r t h  & 
F l i n t ,  a n d  s e n d  i t  to D a v i d  L e B l o n d  uf o r  t r a n s m i t t a l .

T h a n k s ,  Judy.

A t t a c h m e n t s



:r::^ Brurch 
AnsL;;«;■{!> .-jluika

IN T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T  A T  A N C H O R A G E  

G E O R G E  Y. K I M U R A ,

P l a i n t i f f ,

v s .

A L C O H O L I C  B E V E R A G E  C O N T R O L  
B O A R D ,

D e f e n d a n t .

STAT^OF A U s i 1 ? ^  C °Urts •
ALASKA THIRD DISTRICT

A U G  6 1 980

No. 3 A N - 7 9 - 8 0 6 1 - C I V .

*r«a;
• S U M M A R Y  J U D G M E N T

y
-Deputy

U p o n  t h e  p l a i n t i f f ' s  M o t i o n  f o r  S u m m a r y  J u d g m e n t ,  

a n d  t h e  C o u r t  f i n d i n g  t h a t  t h e  p l e a d i n g s ,  e x h i b i t s  a n d  

a f f i d a v i t  s h o w e d  an a b s e n c e  o f  a n y  g e n u i n e  i s s u e  o f  a n y  

m a t e r i a l  fact,

IT IS, O R D E R E D ,  A D J U D G E D  A N D  D E C R E E D :
* 9

1. ' t h a t  t h e  a c t i o n  of t h e  A l c o h o l i c  B e v e r a g e  

C o n t r o l  B o a r d  d a t e d  S e p t e m b e r  27, 1 9 7 9  r e q u i r i n g  t h e  c o n­

s t r u c t i o n  o f  h o t e l  o r  m o t e l  u n i t s  p u r s u a n t  t o  A S  0 4 . 1 0 . 2 6 0  

as a r e q u i r e m e n t  f o r  o p e r a t i o n  o r  t r a n s f e r  o f  t h e  l i c e n s e  o f  

G e o r g e  Y. K i m u r a  is n u l l  a n d  void; a n d

2. t h a t  G e o r g e  Y. K i m u r a  .is t h e  l i c e n s e e  o f  a 

b e v e r a g e  d i s p e n s a r y ,  l i c e n s e  s u b j e c t  o n l y  t o  t h e  s a m e  laws, 

r e g u l a t i o n s ,  p r i v i l e g e s  a n d  r e s t r i c t i o n s  a p p l i c a b l e  t o  a l l  

b e v e r a g e  d i s p e n s a r y  l i c e n s e e s  g e n e r a l l y ;  a nd

3. t h a t  t h e  A l c o h o l i c  E e v e r a g e  C o n t r o l  B o a r d  is
ujiiertert? C{t/ly

h e r e b y  o r d e r e d  to’,/t r a n s f e r  t h e  l i c e n s e  o f  G e o r g e  Y. K i m u r a  

u p o n  p r o p e r  a p p l i c a t i o n  a n d  c o m p l i a n c e  w i t h  l a w s  a n d  r e g u l a­

t i o n s  a p p l i c a b l e  to all b e v e r a g e  d i s p e n s a r y  l i c e n s e e s  g e n­

e r a l l y  w i t h o u t  r e g a r d  to a n y  r e s t r i c t i o n s  r e l a t i n g  t o  h o t e l s ,  

m o t e l s  o r  t o u r i s t  f a c i l i t i e s ;  a n d

4. t h a t  p l a i n t i f f  r e c o v e r  f r o m  d e x e n c a n t  c o s t s  

in t h e  a m o u n t  o f  $ J ^ r i X C P  . / and a t t o r n e y ' s  rees of



$ /. rrTp.r-J) . f o r  a t o t a l  j u d g m e n t  o f  $ /. . S a i d

j u d g m e n t  s h a l l  b e a r  i n t e r e s t  a t  t h e  r a t e  o f  e i g h t  p e r c e n t
*

(8%) p e r  a n n u m  u n t i l  paid.

D A T E D  at A n c h o r a g e ,  A l a s k a ,  t h i s  d a y  o f

1980.4 , ,i a  /

T

S U P E R I O R  C O U R T

I  ce rtify that on
a copy of this document was seut to: 

Attor:;vy(s) of Record, or
□  Of-or:____________________

at address o f- ic c p u i
d .o .e J L c.1 !-

Depuny vlark

I Certify that on
nf the ab°"ve was mniled to each'
of the following at their address of

/ ? ? '  ■ ^
' D / W ib 7 7  L e B / o t / d

Secretary " “
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I N  T H E  S U P E R I O R  .COURT F O R  T H E  S T A T E  O F  A L A S K A  ' ~ Cpu(F  

F I R S T  J U D I C I A L  D I S T R I C T  A T  K E T C H I K A N  

P A T R I C K  V.- G A R D N E R

A p p e l l a n t ,

vs.

C O M M E R C I A L  F I S H E R I E S  
E N T R Y  C O M M I S S I O N ,

A p p e l l e e .

)
)
) • 

)
)
)
.)
)
)
)•
)

No. I K E - 7 9 - 3 5 0  C i v i l  . 

J U D G M E N T - F O R  C O S T S

T h e  C o u r t  h a v i n g  c o n s i d e r e d  A p p e l l a n t’1 s m o t i o n  for 

a w a r d  o f  c o s t s ,  t o g e t h e r  w i t h  t h e  e n t i r e  r e c o r d  h e r e i n ,  the 

m o t i o n  is g r a n t e d .

It. is h e r e b y  o r d e r e d  t h a t  P A T R I C K  W. G A R D N E R ,  A p p e l l a n t ,  

r e c o v e r  f r o m  the A p p e l l e e ,  a n  a g e n c y  of the S t a t e  o f  A l a s k a ,  

c o s t s  i n  t h e  a m o u n t  of $ 7.

It is f u r t h e r .o r d e r e d  t h a t  a d e p o s i t  as s e c u r i t y  f o r  

c o s t s  m a d e  by P A T R I C K  W. G A R D N E R  (at t h e  i n s i s t e n c e  o f  the S t a t e )  

b e  i m m e d i a t e l y  r e t u r n e d  to h i m  if it h a s  not a l r e a d y  b e e n  r e t u r n e d .

D O N E  a n d  o r d e r e d  e n t e r e d  at K e t c h i k a n ,  A l a s k a  t h i s  

d a y  o f  1980.

(S^Z
T h o m k y  E. S c h u l z  
S u p e r i o r  C o u r t  J u d g e

■-:d m i l l e r
;n^CY *T LAW
• :i.l-:«al ccp*.',
-fS STFCCT
• s . a l a s <a  * • » :  

• ,  i t . * , . 6 6 6 5



M E M O R A N D U M S t a t e  o f  A l a s k a
TO:

FROM:

D i c k  P e g u e s
A d m i n i s t r a t i v e  O f f i c e r  
D e p a r t m e n t  o f  L a w

J o h n  G. G i s s b e r g  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
A n c h o r a g e  - A G O

DATE: 

FILE NO: 

TELEPHONE NO.- 

SUBJECT:

O c t o b e r  15, 1 9 8 0

T y o n e k  v.' S t a t e ,
3A N  8 0 - 3 0 7 3  C i v i l

Th e  e n c l o s e d  o r d e r  d i r e c t s . u s  t o  p a y  p l a i n t i f f s '  
a t t o r n e y s  c o s t s  a n d  f e e s  o f  $ 1 0 , 0 0 0 - We r e s i s t e d  p l a i n t i f f s '  
m o t i o n  f o r  f e e s  b e c a u s e  t h e r e  w a s  n o  b r e a k d o w n  o f  t h e  c o s t s .  
H o w e v e r ,  t h e  c o u r t  o n l y  d i s r e g a r d e d  $ 2 , 6 0 0  o f  t h e i r  c l a i m .

P l a i n t i f f s  w e r e  r e p r e s e n t e d  b y  N o r m a n  C o h e n  (an 
a t t o r n e y  w o r k i n g  a t  R u r a l  Cap) a n d  Don M i t c h e l l  (a l a w y e r  
w i t h  t h e  A l a s k a  F e d e r a t i o n  of N a t i v e s ) . P l e a s e  h a v e  t h e  
c h e c k  m a d e  o u t  t o  " R u ral A l a s k a  C o m m u n i t y  A c t i o n  Inc., 
a t t e n t i o n :  N o r m a n  C o h e n .11

T h a n k  y o u  for y o u r  c o o p e r a t i o n .

E nel: J u d g m e n t

P.S. N o w  I k n o w  w h a t  the o t h e r  s i d e  is like! 

J G G / j m o
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1 NORflAN A. COIIEN 
l| P.O. Box 3 - 3 908

A n c h o r a g e ,  A l a s k a  99501

j!
S' D O N A L D  C. M I T C H E L L  , ...
j' 1577 C S t r eet , S u i t e  304 A
! A n c h o r a g e ,  A l a s k a  99501 y>*T&1" '7 Vri*UT
• j * THH'O "

^  5  4

* «*

ii A t t o r n e y s  for P l a i n t i f f s  _ , ___ cilin-.*'
<co
vU-

IN T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  OF A L A S K A  -IS
ij. r . U ^ . 1 ^ 5 -  _____

i; • T H I R D  J U D I C I A L  D I S T R I C T --- '

il
■i

•i •
| N A T I V E  V I L L A G E  O F  T Y O N E K ,  e t  a l . , )

! P l a i n t i f f s
Ij
:• vs.
i:

}: A L A S K A  B O A R D  O F  F I S H E R I E S ,  et al.,

i<
i ' d e f e n d a n t s .

i! C I V I L  A C T I O N  NO. 3 A N - 8 0 - 3 0 7 3

il

i; . M O T I O N  F O R  C O S T S  A N D  A T T O R N E Y S  F E E S  .
:!
i ' ,
: > t
i
! C O M E  N O W  the p l a i n t i f f s ,  the p r e v a i l i n g  p a r t i e s  in the

a b o v e - e n t i t l e d  a c tion, and m o v e  this  C o u r t  for an av;ard o f  c o s t s  •

!! ’
ij and a t t o r n e y s  fees p u r s u a n t  to A . R . C . P .  8 2 ( a ) ( 1 ) .  T h e  p l a i n t i f f s  

jj are e n t i t l e d  to $ 6 0 . 0 0  in c o s t s  and $ 1 2 , 6 0 0 . 0 0  in a t t o r n e y ' s  f e e s
i\ '

I T h i s  m o t i o n  is b a s e d  uDon the a t t a c h e d  A f f i d a v i t  o f  C o u n s e l  a n d
ii
I J

i| M e m o r a n d u m  of Law. 
i!
M

II . D A T E D  this ____1 H L _ _  ^ a Y °- S e p t e m b e r ,  1930, a t  A n c h o r a g e ,

ii , ;<i A l a s k a .

ii • _  A  -  '>
ii . ■ N '

____
! • N o r m a n  A. C o h e n

A t t o r n e y  for P l a i n t i f f s
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IT  IS H E R E B Y  ORDERED- that d e f e n d a n t s  p a y  to p l a i n t i f f s
r,/ C . o o ~ . r‘.

• $60. 00 in c o s t s  and $-l*2yGC^ . 0 0  in a t t o r n e y s  fees

i / ( V  i’s
D A T E D  t h i s  ) day o f •S e p t e m b e r , 19S0, a t  A n c h o r a g e ,     .

Alaska.

i:
!

ii

A c o p y  of t h i s  d o c u m e n t  has been 
s e r v e d  u p o n  c o u s c l  for defendants, 
S e p t e m b e r  5, 1980.

II ♦;r-.

J u d g e  o f  the S u p e r i o r  C o u r t

u S k
a copy of t i v s  d o c n m w t  \vp$ sei\( l a :  
B o t t o m zyS) oi P.coorU, or

I certify that on

jj.o.Ef£ -io-fflHZFj-



I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  .OF A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T

A T  K O D I A K  ' .. .^LED IN
Alosko Tnol Courts

S T E V E N  C O P E L A N D ,

A p p e l l a n t ,

v s.

A L A S K A  C O M M E R C I A L  F I S H E R I E S  
E N T R Y  C O M M I S S I O N ,

A p p e l l e e .

B y L

Third Judrciol District 
ot Kodiok \

O C T  2 ?  is-:

Oerk of the Trial Courts

D E P U T Y

No. 3 A N - 7 9 - 2 2 0 7  C i v i l

JUDGMENT

T h i s  m a t t e r  h a v i n g  c o m e  o n  f o r  c o n s i d e r a t i o n  

b e f o r e  t h i s  c o u r t ,  a n d  t h e  p a r t i e s  h a v i n g  b r i e f e d  a n d  b e e n  

h e a r d  o n  t h e  .issues;

I T  I S  H E R E B Y  A D J U D G E D  t h a t  t h i s  c a s e  i s  r e m a n d e d  

t o  t h e  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s s i o n  f o r  a h e a r i n g  

at w h i c h  a p p e l l a n t  m a y  m a k e  a s h o w i n g  o f  a d d i t i o n a l  p o i n t s ,  

i n c l u d i n g  s p e c i a l  c i r c u m s t a n c e s  a n d  i n c o m e  d e p e n d e n c e  

p o i n t s ,  c o n s i s t e n t  w i t h  m y  M e m o r a n d u m  D e c i s i o n  a n d  O p i n i o n  

d a t e d  A u g u s t  13, 1980. T h e  M e m o r a n d u m  D e c i s i o n  a n d  O p i n i o n  

s h a l l  c o n s t i t u t e  t h e  f i n d i n g s  of f a c t  a n d  c o n c l u s i o n s  o f  l a w  

I in t h i s  case.

I n  p a r t i c u l a r ,  t h e  C o m m i s s i o n  is d i r e c t e d  t o  t a k e

I c o g n i z a n c e  o f  t h e  f a c t  t h a t  the y e a r  1 9 7 0  s u b s t i t u t e d  f o r
II

j 1972 w a s  c o m p l e t e l y  u n r e p r e s e n t a t i v e  of a p p e l l a n t s 1 p a r t i c i -

1 D a t i o n  in t h e  f i s h e r y  a n d  h i s  d e p e n d e n c e  t h e r e o n ,  a n d  t h u s
.j *

j: in c o n n e c t i o n  w i t h  o t h e r  c o m p e l l i n g  f a c t s  c o n s t i t u t e d  a
•I
i:
j: " s p e c i a l  c i r c u m s t a n c e . "  A p p e l l a n t ' s  i n c o m e  d e p e n d e n c e

ij
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b o t h  s p e c i a l  c i r c u m s t a n c e s  a n d  i n c o m e  d e p e n d e n c e  p o i n t s .
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D A T E D  a t  A n c h o r a g e ,  A l a s k a . t h i s d a y  o f
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P e g u e s  •.
A s s i s t a n t  A t t o r n e y  G e n e r a l  
J u n e a u

' M E M O R A N D U M  - S t a t e  o f  A l a s k a
DATE: D e c e m b e r  4, 1 9 8 0

FILE NO:

FROM:Larri I r e n e  SpengEL-^r
A s s i s t a n t  A t t o r n e y  G e n e r a l  
A n c h o r a g e  - A G O

TELEPHONE NO:

s u b j e c t -  A t t o r n e y ' s F e e  J u d g m e n t  
& C o s t s

A t t a c h e d  is a c o p y  o f  an o r d e r  a w a r d i n g  a t t o r n e y ' s  
f e e s  a n d  a  c l e r k ' s  r u l i n g  o n  a c o s t  b i l l  in L e w i s  G j o s u n d , 
e t  al., P l a i n t i f f s , v. A l a s k a  Dept, o f  F i s h  & G a m e ,  et. a l .. 
D e f e n d a n t s  80-92 CIV. JEhe'~attorn€ y*^J:ee
a w a r d  tofc^is $ 8 , 6 8 0 ,  a n q ^ t h e  c o s t s  -£otal $ 3 4 2 . 5 1 .th e  c o s t s

T h e s e  IFulings c a m e  a t  the e n d  ojT“b n e  o f - the 
s u b s i s t e n c e  cases, o ur o f f i c e  l o s t  t h i s  s u m m e r .  B y  c o p y  
of  t h i s  m e m o  I am i n f o r m i n g  M a r t y  F r i e d m a n  t h a t  o n c e  ithe 
l e g i s l a t u r e  m a k e s  the a p p r o p r i a t i o n  for t h e  a t t o r n e y ' s  f e e s  
(at a t i m e  w e  c a n n o t  f o r e s e e  at t h i s  point) y o u  w i l l  toe 
forwarding, h i m  h i s  check.

I a m  c l o s i n g  m y  file, b u t  if I c a n  a n s w e r  a n y  
q u e s t i o n s  o n  t h e  m a t t e r ,  p l e a s e  f e e l  free t o  c o n t a c t  m e .

L I S : d r  
A t t a c h m e n t

cc: M a r t y  F r i e d m a n
B o x  337 
Homer,. A l a s k a
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W : ' :• ••VI ■IN THE SUPERIOR COURT FOR'THE STATE OF -ALASKA
T H I R D  J U D I C I A L  D I S T R I C T

- - i v  ■ V -* ' «  • •» # — i  •.
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L E W I S  G J O S U N D ,  D O R A  W E L C H ,  
a n d  K A C H E M A K  B A Y  S U B S I S T E N C E  
G R O U P ,  INC.,

. P l a i n t i f f s ,

v.

A L A S K A  D E P A R T M E N T  O F  F I S H  
A N D  GAME; R O N A L D  0. 5 K00G,  
. i n d i v i d u a l l y  a n d  in h i s  
c a p a c i t y  as C o m m i s s i o n e r  of  
t-he A l a s k a  D e p a r t m e n t  of F i s h  
a n d  Game; A L A S K A  B O A R D  O F  
F I S H E R I E S :  A L A S K A  D E P A R T M E N T  
O F  F I S H  A N D  GAME,

D e f e n d a n t s .

; l ' « r c : c a ;  Lav/.

. 'O'12  h !J2D
. : '• . ; •' 

M.i* ALiwHsvv L

R'li* H.-uacii

•  •  «  . v .  ■  ■ ■  » ■

FILCD IN Ti-IE TRIAL Cv.L. ««S
STATE OF ALASKA. TKI?D

j u d i o a i  r i w c T i'"1 h o m fs

M O V  1 8

Clork o t the  Truii v.ou*ts 
By     Deputy

C a s e  No. 3 H O - 8 0 - 9 2 - C i v i l

O R D E R  A W A R D I N G  F U L L  A M O U N T  OF 
A T T O R N E Y ' S  F E E S  C L A I M E D

IT IS H E R E B Y  O R D E R E D  that P l a i n t i f f s ,  t h e  p r e v a i l i n g  

p a r t i e s ,  are a w a r d e d  f u l l  a m o u n t  of a t t o r n e y’s f e e s  c l a i m e d  

in the s u m  of $ 8 , 6 8 0 . 0 0 ,  p u r s u a n t  to C i v i l  R u l e  8 2 ( a ) .

T h i s  a w a r d  is s u p p o r t e d  b y  F i n d i n g s  I n  S u p p o r t  O f  

O r d e r  A w a r d i n g  F u l l  A m o u n t  Of A t t o r n e y ' s  Fees C l e m m e d  f i l e d  

h e r e w i t h .

S I G N E D  & D A T E D  this j. /1~>xd a y  of Novesriber, 19 80).

P A U L  B. J O N E S  - •
S u p e r i o r  C o u r t  J u d g e :



THIRD JUDICIAL DISTRICT

L E W I S  G J O S U N D ,  D O R A  W ELCH, 
a n d  K A C H E M A K  B A Y  S U B S I S T E N C E  
G R O U P ,  INC.,

P l a i n t i f f s ,

v.

A L A S K A  D E P A R T M E N T  O F  F I S H  
A N D  GAME; R O N A L D  O. SKOOG, 
i n d i v i d u a l l y  a n d  i n  his 
c a p a c i t y  as C o m m i s s i o n e r  of 
t h e  A l a s k a  Department, o f  F i s h  
a n d  Game; A L A S K A  B O A R D  OF 
F I S H E R I E S :  A L A S K A  D E P A R T M E N T  
O F ' F I S H  A N D  GAME,

D e f e n d a n t s .

C a s e  No. 3 H 0 - 8 0 - 9 2 - C i v i l

F I N D I N G S  IN S U P P O R T  O F  O R D E R  A W A R D I N G  
F U L L  A M O U N T  O F  A T T O R N E Y ' S  F E E S  C L A I M E D

D e c l a r a t o r y  J u d g m e n t  and P e r m a n e n t  I n j u n c t i v e  

R e l i e f  w a s  g r a n t e d  to the P l a i n t i f f s  on J u l y  11, 1980, w h i c h  

f u r t h e r  o r d e r e d  t h a t  the P l a i n t i f f s  w e r e  the p r e v a i l i n g  

p a r t i e s  and w e r e  a w a r d e d  c o s t s  t a x e d  p u r s u a n t  to C i v i l  R u l e  

79 and a t t o r n e y 's’ fees f i x e d  p u r s u a n t  to C i v i l  R u l e  82(a).

T h e  C o u r t  h a v i n g  r e v i e w e d  the P l a i n t i f f s '  M o t i o n  for A t t o r n e y ' s  

F e e s  a n d  the D e f e n d a n t s '  R e s p o n s e  to M o t i o n  for A t t o r n e y ' s  

F e e s  and to B i l l  of C o s t s  and N o t i c e  of A p p l i c a t i o n  for 

C o s t s  a n d  the P l a i n t i f f s '  R e p l y  to D e f e n d a n t s '  R e s p o n s e  to 

M o t i o n  f o r  Attornv>y'"s F e e s  and to B i l l  of C o s t s  a n d  N o t i c e  

o f  A p p l i c a t i o n  for Ccsts, s u b m i t t e d  by the p a r t i e s  w i t h o u t  

r e q u e s t  for o r a l  a r g u m e n t ,  and the C o u r t  b e i n g  o t h e r w i s e  

f u l l y  a d v i s e e  in the p r e m i s e s ,  a w a r d s  full a m o u n t  of. a t t o r n e y ' s  

f e e s  c l a i m e d  by. P l a i n t i f f s  in the a m o u n t  of E i g h t  .Thousand 

S i x  H u n d r e d - E i g h t y  D o l l a r s  ($8,680 .00), s u p p o r t i n g  the a w a r d  

w i t h  t he f o l l o w i n g  f i n d ings :

1. P l a i n t i f f s  w e r e  the p r e v a i l i n g  p a r t i e s  as 

i n d i c a t e d  in the  D e c l a r a t o r y  J u d g m e n t  and P e r m a n e n t  I n j u n c t i v e

FILCD IN’ T H E  Tn'tAL C C I T . 7 S

STATE Or ALASKA, WISD 
JL'DiC1-'CiST*:n  w Ow *

rjOY 1 8 1 9 8 0

Clerk o1 lha Trisl Courts 
B y _  —   Sepuiy



2. T h i s  m a t t e r  w a s  p u b l i c  i n t e r e s t  l i t i g a t i o n

b e c a u s e  o f  t h e  p r e s e n c e  of t h e  f o l l o w i n g  three f a c t o r s :

a. T h e  e f f e c t u a t i o n  o f  s t r o n g  p u b l i c  p o l i c i e s ,  

to-wit: t h e  p r i o r i t y  g i v e n  to s u b s i s t e n c e

f i s h i n g  and w h e t h e r  this s h o u l d  c o n t i n u e  in 

the t r a d i t i o n a l ,  c u s t o m a r y ,  and h i s t o r i c a l  

m a n n e r  e x i s t i n g  p r i o r  to 1978 in t he S o u t h e r n  

D i s t r i c t  of C o o k  I n l e t  as to the p e r m i s s i b l e  

l e n g t h  of s e t - g i l l  n e t s  a n d  in t h e  r e - o p e n i n g  

of the w a t e r s  o f  t h e  nor th s h o r e  o f  K a c h e m a k  

B a y  f r o m  A n c h o r  P o i n t  to a D e p a r t m e n t  o f  F i s h

and G a m e  m a r k e r  l o c a t e d  a p p r o x i m a t e l y  1 . 8

m i l e s  e a s t  of the H o m e r  Spit, and i n c l u d i n g  

the H o m e r  Spit, to s u b s i s t e n c e  f i s h i n g .

b. P l a i n t i f f s ,  L e w i s  G j o s u n d ,  D o r a  H u l c h  a n d  the 

K a c h e m a k  Bay S u b s i s t e n c e  Group, Inc. r e p r e s e n t  

n u m e r o u s  p e o p l e  s i m i l a r l y  s i t u a t e d  w h o  w i l l  

r e c e i v e  b e n e f i t s  f r o m  P l a i n t i f f s’ l i t i g a t i o n  

s u c c e s s .
• •

c.' O n l y  p r i v a t e  p a r t i e s  c o u l d  h a v e  b e e n  e x p e c t e d

to b r i n g  this a c t i o n  as th ey are s u b s i s t e n c e  

f i s h e r m e n  in the S o u t h e r n  D i s t r i c t  of C o o k  

I n l e t  w h o  d e p e n d  u p o n  s u b s i s t e n c e  f i s h i n g  as 

a m e a n s  of p r o v i d i n g  a s u b s t a n t i a l  p a r t  of 

their a n n u a l  food supply.

3. " C o u n s e l  for P l a i n t i f f s  h a s  filed a v e r i f i e d  

s t a t e m e n t  of the h o u r s  of w o r k  p e r f o r m e d  in r e p r e s e n t i n g  the 

P l a i n t i f f s  in t h i s  a c tion, t o t a l l i n g  124 hours at $ 7 0 . 0 0  per 

h o u r  for a t o t a l  a m o u n t  c l a i m e d  to be i n c u r r e d  of $ 8 , 6 8 0 . 0 0 .

4. T h e  h o u r s  l i s t e d  in F i n d i n g  No. 3 p r e c e d i n g ,  

as v e r i f i e d  by P l a i n t i f f s '  c o u n s e l ,  r e f l e c t s  a p p r o x i m a t e l y

90 p e r c e n t  of the a c t u a l  h o u r s  and w o r k  i n v o l v e d  in p r e s e n t a t i o n  

and p r e p a r a t i o n  of the case.

F I N D I N G S  IN S U P P O R T  - 2

■ R e l i e f  d a t e d  J u l y  1 1 ,  1 9 8 0 .



V 5 F r o m  t h e  f a m i l i a r i t y  of the C o u r t  w i t h  the case, 

the a m o u n t  o f  r e s e a r c h  and i n v e s t i g a t i o n  r e q u i r e d  o f  a l e g a l  

n a t u r e  s u p p o r t s  124 h o u r s  of w o r k  b y  the P l a i n t i f f s '  a t t o r n e y  

as c l a i m e d .  e

6. T h e  fee of $ 7 0 . 0 0  p e r  h o u r  is n e i t h e r  t h e  h i g h e s t
*. ■

n o r  the l o w e s t  a n d  i s " c o n s i s t e n t  w i t h  m a n y  p r i v a t e  p r a c t i t i o n e r s  

in the T h i r d  J u d i c i a l  D i s t r i c t  of th e S t a t e  of A l a s k a  w h o  m a y  

p r a c t i c e  in the H o m e r  area.

• 7. T h e  r e s u l t  a c h i e v e d  b y  the P l a i n t i f f s '  a t t o r n e y  

is i m p o r t a n t  to a l l  t h e  s u b s i s t e n c e  f i s h e r m e n  in the a r e a  of 

c o n c e r n  i n  t h e  S o u t h e r n  D i s t r i c t  of Cook- Inlet,- p r e s e r v i n g  

t h e  h i g h e s t  p r i o r i t y  g i v e n  to s u b s i s t e n c e  u s e r s  o f  f i s h  r e s o u r c e s  

for providing a food s u p p l y  to t h o s e  s i m i l a r l y  s i t u a t e d  as the 

P l a i n t i f f s .

8. ' T h e  a t t o r n e y  r e p r e s e n t i n g  the P l a i n t i f f s  has, 

f r o m  the C o u r t ' s  e x p e r i e n c e ,  r e p r e s e n t e d  c l i e n t s  in p u b l i c  

i n t e r e s t  i s s u e s  in the p a s t  and is s k i l l e d  in the m e a n s  o f  

p r e p a r a t i o n  of s u c h  c a s e s  for p r e s e n t a t i o n  to ‘the C o u r t .

9. T h e  a c t i o n  b r o u g h t  by the P l a i n t i f f s  is a 

s u b s t a n t i a l  p u b l i c  i n t e r e s t  i s s u e  a n d  n o t  f r i v o l o u s  i n  its 

b e n e f i t  to the P l a i n t i f f s  and o t h e r s  s i m i l a r l y  s i t u a t e d  a n d  e f f e c t s  

the p o l i c y  of the  S t a t e  to g i v e  its h i g h e s t  p r i o r i t y  t o  s u b -  

s i s t e n c e - r e s o u r c e  u s e r s  of fish and game.

D A T E D  at H o mer, A l a s k a  this • ; ’ d a y  of N o v e m b e r ,  19 30.

’ . r ; : ; , , '
. 1 •" /

• ■ . -• C T  ✓ *• ••«*-------  —
P A U L  B. J O N E S  ' T
S u p e r i o r  C o u r t  Judge' *

F I N D I N G S  IN S U P P O R T  -3
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LEVJIS G J O S U N ,  D O R A  M U L C H  

e t  al

v s  .

).

•  )
)

P l a i n t i f f ( s ) ,  )  .

)
)

A L A S K A  D E P A R T M E N T  OF F I S H ' 
a n d  G A M E , R O N A LD  O . S K D O O , 

e t  a l  Defendant(s).

C i v i l  A c t i o n  N o .  3 H O - a n - n 2  c i v

H l E D  {.%• ,Vi.AL CCort.'GSTATE c* ALASKA, TKixD 
   C. A< Hi.,V£8

C C D  i :?.r~

Clerk of the Trisj Courts

Dspy»y

C L E R K ' S  R U L I N G  O N  C O S T  B I L L

P l a i n t i J M e m o r a n d u m  o f  C o s t s  a n d

D i s b u r s e m e n t s  c a m e  o n  f o r  h e a r i n g  b e f o r e  t h e  C l e r k  o n  t h e

____________________________ , 1 9 _________; P l a i n t i f f ( r )  a p p e a r i n g

_____________________________________________ , a n d  D e f e n d a n t ( s )  a l s o

d a y  o f

b y _______________

a p p e a r i n g  b y

N o  o b j e c t i o n s  t o  t h e  c o s t  b i l l  h a v i n g  b e e n  f i l e d ,

c o s t s  a r e  h e r e b y  t a x e d  i n  f a v o r  o f  P l n i . n t . i * f ' s _________________________

• a n d  a g a i n s t  P o ^ e n d n n t s  ;  a s  f o l l o w s :

• F i l i n g  F e e s  

S e r v i c e  F e e s  

W i t n e s s  F e e s

P e r  D i e m  

D e p o s i t i o n s  

. T r a v e l

C o p y  C o s t s  _

O t h e r

TOTAL 

D A T E D  at H o m e r  

S e p t e m b e r  ' .______19 no •

5 0 . o n  

7 .5 5

S 

S 

S

s 

s

$

$

$ 2 R 4 . 9 P

$

$ 34?. . 51

A l a s k a ,  t h i s  1 7 t h d a y  o f

I h e r e b y  c e r t i £ y  - 1 h a t 
a c o p y  o f  t h e  f o r e g o i n g  

c o s t< b i l l  v a s  m a i l e d  o n

L h  / l t d ______

o s w  bi

c o  t i r e  a t t o r n e y s  o f  
r e c o r d :

T . S .  M O N  I N S K I

C l e r k  o f  Cour



M E M O R A N D U M S t a t e  o f  A l a s k a
F e b r u a r y  3, 1 9 8 1

J - 2 2 - 3 6 7 - 7 9

4 6 5 - 3 6 0 3

S u p p l e m e n t a l  A p p r o p r i a t i o n  
to F u n d  t h e  S e t t l e m e n t  of. 
C h r i s t i a n s e n ,  R a b e r ,  K i e f  
a n d  A s s o c i a t e s  v. S t a t e  J 
1 J U - 7 9 - 1 6 4 ;  Hidden' F a l l s  
C o n s t r u c t i o n  .Contract C l a i m

A s  y o u  a r e  aware, the D e p a r t m e n t  of L a w  is s e e k i n g  
a s u p p l e m e n t a l  a p p r o p r i a t i o n  in t h e  a m o u n t  o f  $ 8 8 1 , 3 6 7  to 
f u n d  t h e  s e t t l e m e n t  of C h r i s t i a n s e n ,  Raber, K i e f  a n d  A s s o c , 
v. S t a t e . In t h i s  m e m o r a n d u m  y o u  w i l l  f i n d  a n  a n a l y s i s  o f  
t h e  r a t i o n a l e  b e h i n d  the s e t t l e m e n t .

W i l l i a m  T. C o u n c i l  w a s  r e t a i n e d  to r e p r e s e n t  t h e  
s t a t e  i n  t h e  l i t i g a t i o n .  I n  the c o u r s e  of p r e p a r i n g  t h e  
c a s e  f o r  t r i a l  h e  c a m e  to t h e  c o n c l u s i o n  t h a t  t h e  s t a t e  
c o u l d  n o t  e s c a p e  l i a b i l i t y  for t h e  c o n t r a c t o r ' s  c l a i m s  a n d  
t h a t  r e a s o n a b l e  a t t e m p t s  s h o u l d  b e  m a d e  to s e t t l e  t h e  case. 
Hr. C o u n c i l  u l t i m a t e l y  s e t t l e d  t h e  c a s e  f o r  $ 8 3 5 , 0 0 0 ,  w h i c h  
is a l u m p  s u m  f i g u r e  i n c l u s i v e  o f  c o m p e n s a t i o n ,  p r e - j u d g m e n t  
i n t e r e s t ,  c o s t s  a n d  a t t o r n e y ' s  fees. B y  the t e r m s  o f  the  
s e t t l e m e n t ,  C.R.K. w o u l d  r e c e i v e  i n t e r e s t  at t h e  r a t e  o f  8 %  
p e r  a n n u m  u n t i l  paid.

T h e  s e t t l e m e n t  w i t h  C.R.K. w a s  m a d e  w i t h  m y  c o n­
c u r r e n c e  a n d  t h a t  o f  the A t t o r n e y  G e n e r a l  in a c c o r d a n c e  w i t h  
A S  4 4 . 2 3 . 0 2 0 .  It is a s e t t l e m e n t  w h i c h  is in t h e  b e s t  
i n t e r e s t s  o f  t h e  state. F u r the r, it r e p r e s e n t s  r e a s o n a b l e­
n e s s  o n  t h e  pari: o f  the s t a t e  a n d  t h e  c o n t r a c t o r .  T h e s e  
a s p e c t s  w i l l  b e  c l e a r  w h e n  t h e  b a c k g r o u n d - o f  t h e  c l a i m  is 
e x p l o r e d  b e l o w .

T h e  H i d d e n  F a l l s  F i s h  H a t c h e r y  is located, on 
B a r a n o f  I s l a n d .  T h e  p r o j e c t  i n v o l v e d  p i p i n g  w a t e r  f r o m  a 
l a k e  d o w n  a m o r e  o r  less v e r t i c a l  r o c k  f a c e  to a h a t c h e r y  
b u i l d i n g  w h e r e  t h e  s a l m o n  e g g s  w o u l d  b e  i n c u b a t e d ,  r e a r e d ,  
a n d  e v e n t u a l l y  r e l e a s e d  as fry. T h e r e  w e r e  n o  f a c i l i t i e s  a t  
t h e  j o b  s i t e  of a n y  sort, e . £ . , docks, c r e w  q u a r t e r s ,  or 
s t o r a g e  a r e a s .  T h e  o n l y  a c c e s s  a v a i l a b l e  w a s  v i a  f l o a t  
p l a n e  or b a r g e .  A l l  c o n s t r u c t i o n  m a t e r i a l s  a n d  e q u i p m e n t  
w e r e  s h i p p e d  f r o m  Seattle.

t o : R i c h a r d  I .’ P e g u e s
A d m i n i s t r a t i v e  O f f i c e r  
D e p a r t m e n t  of L a w

dm: W i l l i a m  F. Curnming „ , ., 
A s s i s t a n t  A t t o r n e y  G e n e r a l  
T r a n s p o r t a t i o n  S e c t i o n  . 
D e p a r t m e n t  of L a w  - J u n e a u

fs*,. 30/79)
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T h e  c o n t r a c t  w a s  a w a r d e d  to C h r i s t i a n s e n ,  R a b e r ,  
K i e f  a n d  A s s o c i a t e s  i n  N o v e m b e r ,  1977, for a p p r o x i m a t e l y  
$ 3 . 2  m i l l i o n .  W o r k  c o m m e n c e d  i n  J a n u a r y ,  1978.' T h e  c o n­
t r a c t o r  m o b i l i z e d  its f o r c e s  u n d e r  t h e  a s s u m p t i o n  t h a t  a 
l a n d - b a s e d  c a m p  w a s  f e a s ib le. This a s s u m p t i o n  w a s  r e a s o n­
ab l y  b a s e d  u p o n  t h e  r e p r e s e n t a t i o n s  c o n t a i n e d  in t h e  p l a n s .

T h e  c o n t r a c t o r  a t t e m p t e d  f o r  a p p r o x i m a t e l y  s i x  
w e e k s  to c o n s t r u c t  a l a n d - b a s e d  c a m p  at the s i t e  a n d  to 
a c c o m p l i s h  o t h e r  e a r t h w o r k .  H o w e v e r ,  t h e  c o n t r a c t o r  e x­
p e r i e n c e d  s o i l  c o n d i t i o n s  at t h e  s i t e  w h i c h  w e r e  m u c h  
d i f f e r e n t  t h a n  i n d i c a t e d  i n  t h e  p lans, i.e., t h e ^ e  w a s  m o r e  
o v e r b u r d e n  to be w a s t e d  t h a n  t h e  p l a n s  i n d i c a t e d  a n d  m u c h  o f  
th e  m a t e r i a l  t a k e n  f r o m  the s t r u c t u r e  e x c a v a t i o n  c o u l d  n o t  
b e  u s e d  for c o n s t r u c t i o n  p u r p o s e s , n o r  w a s  it s u i t a b l e  f o r  
th e  c o n s t r u c t i o n  o f  a camp. F i n a l l y ,  the c o n t r a c t o r  d e­
m o b i l i z e d  its f o r c e s  to S i t k a  a n d  r e t u r n e d  w i t h  a f l o a t i n g  
camp.

A f t e r  t h e  c o n t r a c t o r’s r e t u r n ,  the. w o r k  o n  t h e  
s i t e  p r o c e e d e d  in a m o r e  o r  less o r d e r l y  f a s h i o n .  H o w e v e r ,  
it w a s  b e h i n d  s c h e d u l e  due to t h e  i n i t i a l  p r o b l e m s  e x p e r i­
en c e d  g e t t i n g  the j o b  u n d e r  w a y  a n d  t h e  c h a n g e d  c o n d i t i o n s  
e x p e r i e n c e d  in t h e  e a r t h w o r k .  The d e l a y s  e x p e r i e n c e d  w e r e  
to i m p a c t  t h e  r e m a i n d e r  of t h e  job.

I n  t h e  c o n t r a c t o r ' s  a m e n d e d  c o m p l a i n t ,  $ 2 . 5  m i l ­
li o n  in a d d i t i o n a l  c o m p e n s a t i o n  w a s  sought. T h i s  r e p r e s e n t s  
c o m p e n s a t i o n  for t h e  c h a n g e d  c o n d i t i o n s  c l a i m s ,  i . e . ,  t h e  
e x t r a  c o s t s  o f  c a m p  c o n s t r u c t i o n  a n d  e a r t h w o r k ,  c l a i m s  f o r  
e x t r a  i t e m s  o f  wor k, a n d  d e l a y  a n d  i m p a c t  c l a i m s  f o r  i t s e l f  
a n d  its m e c h a n i c a l  s u b c o n t r a c t o r .  T h e  c o n t r a c t o r  w o u l d  b e  
a l s o  e n t i t l e d  to p r e - j u d g m e n t  i n t e r e s t ,  c o s t s  a n d  a t t o r n e y ' s  
fees s h o u l d  it p r e v a i l  on its claims.

I n  p r e p a r i n g  the c a s e  for trial, i t  b e c a m e  c l e a r  
t h a t  t h e  s t a t e  c o u l d  n o t  e s c a p e  l i a b i l i t y  f o r  t h e  c o n t r a c­
tor 's c l a i m s  due to t h e  r e p r e s e n t a t i o n s  f o u n d  in t h e  p l a n s .  
T h e  c e n t r a l  q u e s t i o n  in the c a s e  b e c a m e  d e t e r m i n i n g  h o w  m u c h  
the c o n t r a c t o r  w a s  e n t i t l e d  to r e c e i v e .  A n  o f f e r  o f  j u d g ­
m e n t  w a s  m a d e  in the a m o u n t  o f  $ 6 0 0 , 0 0 0  p l u s  i n t e r e s t ,  .costs 
a n d  a t t o r n e y ' s  fees. T h e  i n t e r e s t  w o u l d  h a v e  a m o u n t e d  to 
a p p r o x i m a t e l y  $ 9 6 , 0 0 0  a n d  t h e  costs a n d  a t t o r n e y’s f e e s  
p u r s u a n t  to C i v i l  R u l e  82 w o u l d  h a v e  b e e n  $ 6 0 , 0 0 0 ,  w h i c h  
b r o u g h t  t h e  t o t a l  s e t t l e m e n t  p a c k a g e  to $ 7 5 6 , 0 0 0 .  T h i s  
c o m p u t a t i o n  did n o t  p r o v i d e  c o m p e n s a t i o n  f o r  the c o n t r a c­
tor s d e l a y  claims. T h e  c o n t r a c t o r  r e s p o n d e d  w i t h  a n  i n ­
fo r m a l  o f f e r  t o ' s e t t l e  the c a s e  for $ 8 3 5 , 0 0 0  p l u s  p o s t ­
j u d g m e n t  i n t e r e s t  w i t h  the u n d e r s t a n d i n g  t h a t  a n  i n i t i a l
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p a y m e n t  b e  m a d e  f r o m  a v a i l a b l e  f u n d s  w i t h  the b a l a n c e  f u n d e d  
t h r o u g h  a s u p p l e m e n t a l  appropriation.. T h a t  o f f e r  w a s  
a c c e p t e d  a n d  j u d g m e n t  w a s  e n t e r e d  a g a i n s t  the state. It is 
likely- t h a t  h a d  t h e  s t a t e  g o n e  to trial, t h e  c o n t r a c t o r  
w o u l d  h a v e  o b t a i n e d  a j u d g m e n t  w e l l  in e x c e s s  o f  $.1,000,000 
p l u s  i n t e r e s t ,  c o s t s  a n d  a t t o r n e y ' s  fees.

T h e  f u n d s  .for t h e  c o n s t r u c t i o n  o f  t h i s  h a t c h e r y  
w e r e  a p p r o p r i a t e d  i n  1976. As r e f e r e n c e d  above, t h e  c o n­
t r a c t  w a s  a w a r d e d  i n  t h e  f a l l  o f  1977. D u r i n g  t h a t  p e r i o d  
t h e  state, a s s i s t e d  b y  its d e s i g n  c o n s u l t a n t s ,  s e l e c t e d  t h e  
s i t e  f o r  t h e  f a c i l i t y  a n d  a c c o m p l i s h e d  t h e  d e s i g n  w o r k  
n e c e s s a r y  f o r  t h e  c o n s t r u c t i o n  o f  t h e  f a c i l i t y .  G i v e n  t h e  
i n f o r m a t i o n  a v a i l a b l e  at t h e  time, it w a s  r e a s o n a b l y  d e c i d e d  
th a t  t h e  f a c i l i t y  c o u l d  b e  d e s i g n e d  a n d  c o n s t r u c t e d  w i t h o u t  
e l a b o r a t e ,  e x p e n s i v e  a n d  t i m e  c o n s u m i n g  s o i l s  s t u d i e s .  In
h i n d s i g h t ,  t h a t  d e c i s i o n  w a s  a m i s t a k e .

In a n a l y z i n g  the e v e n t s  w h i c h  l e d  to t h e  c o n­
tractor' s c l a i m s  a n d  t h e  s u b s e q u e n t  s e t t l e m e n t  o f  t h e  case, 
l a w y e r s  h a v e  2 0 / 2 0  h i n d s i g h t .  T h e r e  w e r e  d e c i s i o n s  m a d e  b y  
t h e  s t a t e  a n d  its d e s i g n  c o n s u l t a n t s  w h i c h  l e d  to t h e  c o n­
tr a c t o r ' s  p r o b l e m s .  H o w e v e r ,  w h e n  the o v e r a l l  d e s i g n
p r o c e s s  is c o n s i d e r e d  a n d  the. c o n s t r a i n t s  o f  t i m e  a n d  m o n e y  
d u r i n g  t h a t  p r o c e s s  a r e  c o n s i d e r e d ,  t h o s e  d e c i s i o n s  w e r e  n o t  
u n r e a s o n a b l e .  It w o u l d  h a v e  b e e n  p o s s i b l e  to do a  m o r e  
e x h a u s t i v e  soils a n a l y s i s  o n  t h e  site w h i c h  w o u l d  h a v e  
r a i s e d  t h e  cost of d e s i g n i n g  t h e  p r o j e c t  but, m o r e  s i g n i f i­
cantly, w o u l d  h a v e  c o n s u m e d  v a l u a b l e  time. H a d  t h o s e  soil s  
s t u d i e s  b e e n  m a d e ,  the p r o j e c t  p r o b a b l y  w o u l d  h a v e  b e e n  d e­
l a y e d  u n t i l  t h e  1979 c o n s t r u c t i o n  season, t h e r e b y  i n c r e a s i n g  
th e  c o s t  o f  t h e  p r o ject.

W F C / m t
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A t t a c h e d  y o u  w i l l  f i n d  t h e  s t i p u l a t i o n  w h i c h  
s e t t l e s  th is c a s e  a n d  the j u d g m e n t  e n t e r e d  b y  t h e  court. B y  
t h e  terms o f  the s e t t l e m e n t ,  the s t a t e  is o b l i g a t e d  t o  p a y  
t h e  p l a i n t i f f  $ 8 3 5 , 0 0 0  p l u s  8 %  i n t e r e s t  u n t i l  p a i d .  The 
$ 8 3 5 , 0 0 0  r e p r e s e n t s  a limp s u m  p a y m e n t  o f  c o m p e n s a t i o n ,  
p r e j u d g m e n t  i n t e r e s t ,  costs and a t t o r n e y’s fees. U n d e r  t h e  
t e r m s  of the s e t t l e m e n t ,  the state w a s  r e q u i r e d  to p a y  the 
c o n t r a c t o r  a l l  t h a t  i t  c o u l d  out of p r e s e n t l y  a v a i l a b l e  
funds w i t h  the b a l a n c e  f u n d e d  f r o m  a s u p p l e m e n t a l  a p p r o p r i a­
tion. O n  N o v e m b e r  21, 1980, $ 1 1 5 , 0 0 0  w a s  d e l i v e r e d  to 
p l a i n t i f f s *  counse l. O f  t h e  p r i n c i p a l  a m ount,  $ 7 2 0 , 0 0 0  
r e m a i n s  to be' paid.

T h e  D e p a r t m e n t  of F i s h  a n d  G a m e  p r o v i d e d  t h e  
$ 1 1 5 , 0 0 0  to f u n d  t h e  i n i t i a l  payment. It w a s  a g r e e d  t h a t  
t h e  $ 1 1 5 , 0 0 0  w o u l d  b e  r e p l a c e d  v i a  a. s u p p l e m e n t a l  a p p r o p r i a­
tion.

A  s u p p l e m e n t a l  a p p r o p r i a t i o n  in t he a m o u n t  o f  
$ 8 8 1 , 3 6 7  is r e q u i r e d  to f u n d  the s e t t l e m e n t .  I t  i s  b a s e d  
u p o n  the f o l l o w i n g  c a l c u l a t i o n s :

P r i n c i p a l  A m o u n t  . $ 8 3 5 , 0 0 0

I n t e r e s t

I n t e r e s t  on $ 8 3 5 , 0 0 0  at 87o p e r
a n n u m  f o r  t h e  p e r i o d  N o v e m b e r  1
t h r o u g h  N o v e m b e r  21, 1 9 8 0  $ 4 , 1 7 5

I n t e r e s t  on $ 7 2 0 , 0 0 0  at 8 %  p e r  
a n n u m  f o r  the p e r i o d  N o v e m b e r  22,
1 9 8 0  t h r o u g h  A u g u s t  15, 1981 $ 4 2 , 1 9 2

T o t a l  I n t e r e s t  . $ 4 6 , 3 6 7

T o t a l  A m o u n t  o f  S u p p l e m e n t a l  A p p r o p r i a t i o n $ 8 8 1 , 3 6 7
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In the *e c a l c u l a t i o n s  it is a s s u m e d  t h a t  t h e  funds  
w o u l d  n o t  b e  a v a i l a b l e  u n t i l  t h e  n e w  f i s c a l  y e a r  a n d  t h a t  a 
c e r t a i n . a m o u n t  o f  t i m e  w o u l d  b e  n e c e s s a r y  to ge t t h e  m o n e y  
" o n  the b o oks' 1 s o :t h a t  it c o u l d  b e  p a i d  to the c o n t r a c t o r .

T h e  d i s b u r s e m e n t  o f  the f u n d s  w i l l  r e s u l t  i n  a 
t r a n s f e r  to t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  in t h e  a m o u n t  of 
$ 1 1 5 , 0 0 0  as o u t l i n e d  above. T h e  r e m a i n d e r  w o u l d  c o n s i s t  of 
a p a y m e n t  to the c o n t r a c t o r  o f  $ 7 2 0 , 0 0 0  p l u s  a c c r u e d  i n t e r e s t  
to the d a t e  o f  p a y m e n t .  A n y  funds n o t  p a i d  as i n t e r e s t  
c o u l d  b e  r e t u r n e d  to t h e  g e n e r a l  fund.

W F C / m t
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S T I P U L A T I O N  F O R  S E T T L E M E N T

It is h e r e b y  s t i p u l a t e d  b y  and b e t w e e n  t h e  p a r t i e s  

t h r o u g h  t h e i r  r e s p e c t i v e  a t t o r n e y s  o f  r e c o r d  t h a t  e l l  c l a i m s  

of t h e  p l a i n t i f f  set f o r t h  in its A m e n d e d  Complainr. d a t e d  

O c t o b e r  27, 1980, are h e r e b y  c o m p r o m i s e d  a n d  s e t t l e d  in full 

a s  f o l l o w s :

1. D e f e n d a n t  S t a t e  of A l a s k a  a g r e e s  t h a t  j u d g m e n t  m a y  

be  i m m e d i a t e l y  e n t e r e d  in f a v o r  o f  p l a i n t i f f  C h r i s t e n s e n ,  

R a b e r ,  K i e f  £ A s s o c i a t e s ,  Inc. in t h e  s u m  o f  $ 8 3 5 , 0 0 0 . CO in 

f u l l  s e t t l e m e n t  o f  a l l  o f  said p l a i n t i f f ' s  c l a i m s  a r i s i n g  o u t  

of  the c o n s t r u c t i o n  o f  the H i d d e n  F a l l s  H a t c h e r y  p r o j e c t ,  

i n c l u d i n g  a l l  c l a i m s  set f o r t h  in sai d A m e n d e d  C o m p l a i n t  a n d  

a l l  c l a i m s  for p r e j u d g m e n t  i n t e r e s t ,  c o s t s  a n d  a t t o r n e y ' s  

fees. • •

2. D e f e n d a n t  S t a t e  of A l a s k a  a g r e e s  t h a t  it w i l l  p a y  

p l a i n t i f f  o n  or b e f o r e  N o v e m b e r  20, 1980, a s  m u c h’ o f  the 

j u d g m e n t  a s  c a n  be p a i d  w i t h  a l l  s t a t e  f u n d s  p r e s e n t l y  

l e g a l l y  a v a i l a b l e  for th is p u r p o s e ,  and w i l l ,  a t  t n e  first  

o p p o r t u n i t y ,  s u b m i t  an a p p r o p r i a t i o n  to the A l a s k a

S t i p u l a t i o n  - 1
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L e g i s l a t u r e  for the b a l a n c e  o f  the j u d g m e n t .

3 ; T h e  j u d g m e n t  to be e n t e r e d  p u r s u a n t  t o  t h i s  s t i p u l a­

t i o n  s h a l l  b e a r  i n t e r e s t  at the r a t e  of e i g h t  p e r  c e n t  (8%) 

p e r  a n n u m  f r o m  N o v e m b e r  1, 1980, u n t i l  s a t i s f i e d .

4. ' T h e  p a r t i e s  h e r e b y  m u t u a l l y  r e l e a s e  a n y  c l a i m ,  

d e m a n d ,  c a u s e  of a c t i o n ,  r e s p o n s i b i l i t y  or l i a b i l i t y  o f  e a c h  

o f  t h e  r e s p e c t i v e  p a r t i e s  to the o t h e r  for a n y  m a t t e r  a r i s i n g  -

o u t  o f  or 'n a n y  w a y  a s s o c i a t e d  w i t h  t h e  c o n s t r u c t i o n  o f  t h e
• • « *

H i d d e n  F a l l s  H a t c h e r y  p r o j e c t ,  e x c e p t  for d e f e c t s  p r e s e n t l y

n o t  k n o w n  and e x p r e s s  warran t i e s ,

3 /  , 1980.D A T E D  O c t o b e r

C A R P E N E T I  & C O U N C I L ,  
A t t o r n e y s  f o r  d e f e n d a n t ,  
S T A T E  O F  A L A S K A

/ /  j  . S ^  

i / ' V  (     /e • i . •

W i l l i a m  T. C o u n c i l
B y _

D A T E D  O c t o b e r  _ 3 _ j _ r  198 0. '

F A U L K N E R ,  ' B A N F I E L D ,  D O O G A N  & H O L M E S

Ivi U\(r .. >./. f\'\ » _____________

M i c h a e l  M. H o l m e s ,  o f  A t t o r n e y s  
for p l a i n t i f f ,  C h r i s t e n s e n ,  R a b e r ,  
K i e f  & A s s o c i a t e s ,  Inc.

S t i m u l a t i o n  - 2
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IN T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  OF,. A L A S K A

F I R S T  J U D I C I A L  D I S T R I C T  AT_J.UNEAU^
D E P U T Y  C-.V'

C H R I S T E N S E N ,  R A 3 E R , K I E F  £ 
A S S O C I A T E S ,  INC., a W a s h i n g t o n  
c o r p o r a t i o n ,

P l a i n t i f f ,

v.

J v •
, 1  •

S T A T E  O F  A L A S K A ,

D e f e n d a n t ,
No. 1 J U - 7 9 - 1 6 4  C i v i l

J U D G M E N T

T h e  p a r t i e s  t o  this a c t i o n  h a v e  e n t e r e d  i n t o  a

S t i p u l a t i o n  for S e t t l e m e n t  d a t e d  O c t o b e r  3 1 ,  1580, a g r e e i n g

t h a t  j u d g m e n t  m a y  be e n t e r e d  a g a i n s t  the d e f e n d a n t  S t a t e  of

A l a s k a  in the s u m  of $ 8 3 5 , 0 0 0 .

I T  IS O R D E R E D  that p l a i n t i f f  C h r i s t e n s e n ,  R a b e r ,

K i e f  & A s s o c i a t e s ,  Inc. r e c o v e r  f r o m  d e f e n d a n t  S t a t e  o f

A l a s k a  $ 8 3 5 , 0 0 0 . 0 0  w h i c h  s u m  i n c l u d e s  p r e j u c c m e n t  i n t e r e s t ,
■ •

c o s t s  a n d  a t t o r n e y ' s  fees. T h i s  j u d g m e n t  s h a l l  b e a r  i n t erest !

at the r a t e  of e i g h t  per c e n t  (8%) p e r  annum, f r o m  N o v e m b e r  "i , f
• i

/ '
198C, u n t i l  s a t i s f i e c .

n  1
D A T E D  t h i s  th d a y  o f  / 1'' 1-t/x /«'? A. , 19 80.

' X v

■- -t L •

S u b m i t t e d  by

F A U L K N E R ,  3 A N F I E L D ,  D O O G A N  
£ H O L M E S

v' S u p e r i o r  C o u r t  J u d g e  *

3 v ‘i v .  f\ \ .

M i c n a e l  a . H o l m e s , or 
A t t o r n e y s  for Plai ntiff 
C h r i s t e n s e n ,  Raber, Kief 
£ Assoc i a t e s ,  Inc.

A p p r o v e d  as to form 
and c o n t e n t  by

C A R P E N E T I  £ .COUNCIL
jL . . •• /

W i l l i a m  7'. C o u n c i l ,  
of A t t o r n e y s  for 
Cefer.dar.t S t a t e  of

nr 1
= :c —
7rii! Ce.r!« .’t J.-rc.u, •

V.-k«o« *>y an- tr-: i

s-. I'm c .'j
n

jfi*

g 1 1 n ~ l o



M E M O R A N D U M  S t a t e  o f  A l a s k a -

T° 'R o n a ld  0 .  Skoog - DATE: November 1 4 , 1980
C o m m i s s i o n e r - •    ......
D e p a rtm e n t o f  F is h  .

and Game _  - t e l e p h o n e  no.-

son L .  |Cot den /•

.. 4 6 5 -3 6 0 0  .

DM:- . \~ (  m\  “ y..: V S U B JE C T :”  i .  .  -
W ils o n  L .  )Cot den • - /  C h rn s te n s o n  & A s s o c , v .  .
A tr to m e v lb ^ ie r a l- -  s r  ■ ' S ta r e  (R id d e n  F a l l s

H a tc h e ry  C o n tr a c t  C la im )

Sage t im e  b ac k th e  s t a t e  was sued b y  th e  c o n tr a c to r  f o r  V 
th e  H id d e n  F a l l s  H atchery, on c la im s  w h ic h  a g g re g a te d  t o  
a p p r o x im a te ly  $ 2 .3  m i l l i o n .  F o llo w in g  c lo s e  re v ie w  o f  th e  
c la im s  b y  b o th  a t t o r n  *ys^ w i t h in  th e  D epartm ent o f  Law and b y  
p r iv a t e  c o u n s e l r e ta in e d ’ t o  r e p r e s e n t th e  s t a t e  i n  th e  la w ­
s u i t ,  we c o n c lu d e d  t h a t  th e  s t a t e * s  p ro b a b le  l i a b i l i t y  on 
th e  c la im s -e x c e e d e d  $1 m i l l i o n .

S e tt le m e n t  n e g o t ia t io n s  w ere u n d e rta k e n , and a t e n t a t i v e  . 
s e t t le m e n t  f ig u r e  o f  $83 5 ,0 00  was a r r iv e d  a t ,  p e n d in g  t h e  
s t a t e 's  b e in g  a b le  t o  p a y _ a t le a s t  a  p o r t io n  o f  t h a t  f ig u r e  
a lm o s t im m e d ia te ly .  We d e te rm in e d  t h a t  th e  o n ly  fu n d s 
c u r r e n t ly  a v a i la b le  f o r  t h a t  p urp o se  w o u ld  be any b a la n c e  
r e m a in in g  i n  th e  bond is s u e  w h ic h  i n i t i a l l y  fu n d e d  th e  
H id d e n  F a l l s  H a tc h e ry — c h .2 14 , SLA. 1 97 6 . A f t e r  b e in g  
a d v is e d  b y  y o u r  s t a f f  t h a t  somewhere betw een $ 1 0 0 ,0 0 0  and 
$ 2 0 0 ,0 0 0  re m a in e d  a v a i la b le  i n  c h .2 14 , we approached th e  
a t to r n e y s  f o r  th e  c o n tr a c to r  a n d .o f fe r e d  a t o t a l  s e t t le m e n t  
o f ’ $ 8 3 5 ,0 0 0 ,- w i t h  th e  o u ts ta n d in g  b a la n c e  i n  c h . 214 (d e s c r ib e d  
as somewhere betw een $10.0_ and $200 th o u s a n d ) p a y a b le  on o r  
b e fo r e  November 2 0 , 1980_and th e  re m a in d e r t o  be fu n d e d  b y  
a s u p p le m e n ta l a p p r o p r ia t io n . i n  th e  upcom ing l e g i s l a t i v e  
s e s s io n .  T h is  o f f e r  was.,.accepted and a b in d in g  " S t i p u l a t i o n  
fo r . S e tt le m e n t"  was e n te re d  b y  th e  p a r t ie s  on O c to b e r 3 1 ,
1980 and f i l e d  w it h  th e  c o u r t .

S in c e  e n t r y ' o f  th e  S e tt le m e n t  we have e x p e rie n c e d  
d i f f i c u l t i e s  w it h  members, o f  y o u r  s t a f f  who in d ic a te , th e y  do 
n o t  w is h  t o  u t i l i z e  th e  re m a in in g  ch. 214 fu n d s  i n  accordance 
w it h  th e  s e t t le m e n t  because th e y  a p p a r e n t ly  h a ve  o th e r  
" p la n s "  f o r  th e  o u ts ta n d in g  b a la n c e .

On November 2 1 , 1980., th e  s t a t e  w i l l  be i n  b re a c h  o f  
i t s  s e t t le m e n t  agreem ent _ i f  th e  re m a in in g  fu n d s i n  c h .2 14,
SLA 1976 h a v e  n o t  been p a id  o v e r  to  th e  p l a i n t i f f .  I  w o u ld  
a p p r e c ia te  y o u r  t a k in g  w h a te v e r s te p s  a re  n e c e s s a ry  to  see 
to  i t  t h a t  th o s e  fu n d s  a re  p a id  o v e r t o  th e  p l a i n t i f f s  i n



“R o n a ld  W. S k o o g  ..." - *  2 November 1 4 ,  1 9 8 0

accordance w it h  th e  s t a t e ’ s agreem ent, The w a rra n t s h o u ld  
be made p a y a b le  j o i n t l y  to  C h r is te n s e n , R aber, K ie f  and 
A s s o c ia te s ,  In c .v  and th e  la w  f ir m  o f  F a u lk n e r , B a n f ie ld ,  
Doogan. and . H o l x o e s ’•* v.

c c i ^ J T K I L i k m X 4 ’A;/."C >  •'

9‘:.‘V fJ.; C a r p e n e t i "  C o u n c i l ^ : • • C  -

W il l ia m  Fv Cummings^£'-4/ ;r '
/■""" A s s is t a n t  A tto r n e y  .G e n e r ^ ‘::% ^ -^ ;--^ ; ^ ' / v . . •!. ;/. vV‘

  ' « . •* • • . • • . 1 ‘U“..... M • • ■’■** v ••»••• —
t* “* ■ ’ ..V.-. • 2 - - . . .  •• **.vr *. .u \ . . ' - •  '  •...•■*.* . . .  • * . . . . . .  . • •*

'•   R o n  T , i n d  ' V..-'
D e p u ty  C om m issioner, A d m in is tr a t io n  
D e p a rtm en t o f  T r a n s p o r ta t io n  and ' ’

P u b lic  F a c i l i t i e s . .  •

J e r r y  'R e in w a n d . • ' ’ ;
E x e c u t iv e  A s s is t a n t . .  . '

t o  th e  G overnor .....



M E M O R A N D U M  ' S t a t e  o f  A l a s k a

t o :  R o n a l d  W. " L o r e n s e n  ■ ' d a t e :  N o v e m b e r  10, 1980
D e p u t y  A t t o r n e y  G e n e r a l  

•, D e p a r t m e n t  o f  L a w  . f i l e  n o :  J - 2 2 - 3 6 7 - 7 9  .

TELEPHONE NO: 4 6 5 - 3 6 0 3  "

f r o m :  W i l l i a m  F.. C u m m i n g s 1̂  I s u b j e c t :  C h r i s t e n s o n  &  A s s o c . - V
. A s s i s t a n t  A t t o r n e y  G e n e r a l  v. S t a t e (Hidden F a l l s

'.v ' T r a n s p o r t a t i o n  S e c t i o n  . H a t c h e r y  C o n t r a c t  C l a i m )
■'•■""•'.Department o f / L a w ' -; J u n e a u  "r :n-; *. • ••• '<'■ ' * • -  f-

••• •; * . . . . . . .■ / :  . . " " j  • * ’

• A t t a c h e d  is t h e  s t i p u l a t i o n  o f  s e t t l e m e n t  i n  t h e
a c t i o n  c a p t i o n e d  above. B y  its terms the s t a t e  is t o  p a y  as* 
m u c h  as i t  c a n  n o w  o u t  o f  a v a i l a b l e  funds t o w a r d  t h e  s e t t l e­
m e n t  a n d  t h e  b a l a n c e  p l u s  i n t e r e s t  w o u l d  be f u n d e d  b y  a 
s u p p l e m e n t a l  a p p r o p r i a t i o n  b y  t h e  legisl a t u r e .

As y o u  w i l l  recall, w e  w e r e  led to b e l i e v e  t h a t 
b e t w e e n  $ 1 0 0 , 0 0 0  a n d  $ 2 0 0 , 0 0 0  w a s  a v a i l a b l e  f r o m  t h e  S L A  2 1 4  
(1976) f u n d i n g  to p a y  a p o r t i o n  of t h e  s e t t l e m e n t .  T h i s  
i n f o r m a t i o n  w a s  c o n v e y e d  to H i k e  Holmes, r e p r e s e n t i n g  C.R.K. 
d u r i n g  s e t t l e m e n t  n e g o t i a t i o n s .  In s h o r t  then, t h e  c o n t r a c t o r  
e x p e c t s  t o  g e t  at l e a s t  $ 1 0 0 , 0 0 0  a l m o s t  i m m e d i a t e l y  u n d e r  • 
t h e  settlement-.

I h a v e  c o n s u l t e d  w i t h  t h e  D e p a r t m e n t  o f  F i s h  and 
G a m e  to d e t e r m i n e  t h e  e x a c t  a m o u n t  w h i c h  is p r e s e n t l y  a v a i l­
a b l e . f o r  t h e  s e t t l e m e n t .  M y  f i r s t  c o n t a c t  w a s  E r n e s t  Greek. ‘ 
H e  i n d i c a t e d ,  a f t e r  c h e c k i n g  v a r i o u s  ledgers, t h a t  t h e r e  w a s  
n o  m o n e y  a v a i l a b l e  f o r  t h e  s ettlem ent. I was, to s a y  the 
least, s u r p r i s e d ;  U p o n  f u r t h e r  inqu iry, I f o u n d  t h a t  t h e r e  
a r e  f u n d s  r e m a i n i n g  u n d e r  S L A  2 1 4  (1976), b u t  t h a t  F i s h  a n d  ' 
G a m e  h a s  " p l a n s” f o r  them, t h o u g h  few, if any, f o r m a l  o b l i g a­
tio n s  o f  t h e  funds.

M y  n e x t  c o n t a c t  w a s  R o b e r t  Roys, t h e  D i r e c t o r  of 
F i s h  a n d  G a m e ' s  D i v i s i o n  o f  F i s h e r i e s  R e h a b i l i t a t i o n  E n h a n c e­
m e n t  a n d  D e v e l o p m e n t .  I got the same story. T h e r e  is money, 
l e f t  f r o m  t h e  1976 funding, b u t  F i s h  a n d  G a m e  h a s  p l a n s  to 
s p e n d  a l l  o f  t h e  m o n e y .  Roys, i n d i c a t e d  t h a t  if p a r t  of' the 
r e m a i n i n g - f u n d s '  are u s e d  on the s e t t l e m e n t ,  t h e n  F i s h  a n d  
G a m e  w o u l d  n e e d  to g e t  a s u p p l e m e n t a l  a p p r o p r i a t i o n  to • 
i m p l e m e n t  t h e  p r o j e c t s  s t a r t e d . u n d e r  the 1976. f u n d i n g .  It 
is h i s  b e l i e f  t h a t  i t  is b e t t e r  to f u n d  the e n t i r e  s e t t l e m e n t  
o f  t h e  Hidden' F a l l s  H a t c h e r y  c o n t r a c t  c l a i m  w i t h  a s u p p l e­
m e n t a l  a p p r o p r i a t i o n .  ". -

C2-00: A(Rev, 10/79)



November' 10, 1930 
R o n  L o r e n s e n  
P a g e  2

It a p p e a r s  t h a t  w e  h a v e  a " g lich" in t h e  s e t t l e­
m e n t  o f  t h e  case. W e  w e r e  l e d  to b e l i e v e  t h a t  funds w e r e  
i m m e d i a t e l y  a v a i l a b l e’to f u n d  a p o r t i o n  o f  t h e  settlement.
T h i s  f a c t  w a s  c o n v e y e d  to o p p o s i n g  c o u n s e l  d u r i n g  s e t t l e m e n t  .. 
n e g o t i a t i o n s .  T h e  c a s e  h a s  b e e n  s e t t l e d  w i t h  this u n d e r - ‘ 
st a n d i n g .  Now, w e . c a n n o t  d e l i v e r  u n l e s s  the n e c e s s a r y  funds/:;’ 
a r e  r e l e a s e d ,  w h i c h  is a p p a r e n t l y  p o s s i b l e  if t h e  F i s h  a n d  ' ' 
G a m e  ' c o o p e r a t e s . s'-*- •••iy?- . v • •’

:'A s u p p l e m e n t a l  a p p r o p r i a t i o n  w i l l  b e  n e c e s s a r y ’.', 
e v e n  i f ' w e  get p a r t i a l  f u n d i n g  t h r o u g h  F i s h  and Game from' 
p r e s e n t l y  a v a i l a b l e  f u n d s . Y o u r  g u i d a n c e  w o u l d  b e  a p p r e c i a t e d  
as to the n e x t  s t e p  to take.

A t t a c h m e n t .  : •"
W F C / m t



M E M O R A N D U M S t a t e  o f  A l a s k a

t o : R o n a l d  S k o o g  DATE: N o v e m b e r  20, 1 9 8 0
C o m m i s s i o n e r
D e p a r t m e n t  o f  F i s h  a n d  G a m e  file n o :  J - 2 2 - 3 6 7 - 7 9

TELEPHONE NO: 4 6 5 - 3 6 0 3

f r o m :  . 'William F. C u m m i n g s s u b j e c t . -  S e t t l e m e n t  of C . R . K .

A s s i s t a n t  A t t o r n e y  G e n e r a l  v. S t a t e ; H i d d e n  F a l l s
T r a n s p o r t a t i o n  S e c t i o n  H a t c h e r y  C o n s t r u c t i o n
D e p a r t m e n t  o f  L a w  - J u n e a u  C o n t r a c t  C l a i m s

T h i s  memo* d u m  is t o  c o n f i r m  o u r  t e l e p h o n e  
c o n v e r s a t i o n s  o f  N o v e m b e r  19 a n d  20, 1 9 8 0  r e g a r d i n g  p a r t i a l  
p a y m e n t  o f  t h e  s e t t l e m e n t  w i t h  the c o n t r a c t o r  i n  the a c t i o n  
c a p t i o n e d  above.

As y o u  w i l l  r e c a l l ,  the s t a t e  a n d  the c o n t r a c t o r  
h a v e  a g r e e d  'to s e t t l e  this c a s e  f o r  $ 8 3 5 , 0 0 0  i n c l u s i v e  of 
i n t e r e s t ,  c o s t s ,  a n d  a t t o r n e y ' s  f e e s . w i t h  t h e  p r o v i s i o n  t h a t  
as m u c h  as p o s s i b l e  w o u l d  b e . p a i d  o u t  of a v a i l a b l e  f u n d s ,  
a n d  t h e  r e m a i n d e r  t o  b e  p a i d  out of a s u p p l e m e n t a l  a p p r o p r i a­
tion. D u r i n g  n e g o t i a t i o n s  w i t h  t h e  c o n t r a c t o r  it w a s  
r e p r e s e n t e d  t h a t  b e t w e e n  $ 1 0 0 , 0 0 0  a n d  $ 2 0 0 , 0 0 0  c o u l d  b e  
paid. U n d e r  t h e  t e r m s  o f  the s e t t l e m e n t  t h e  $ 8 3 5 , 0 0 0  w o u l d  
b e a r  interest' a t  87c f r o m  N o v e m b e r  1, 19 80 u n t i l  paid.

Y o u  h a v e  i n d i c a t e d  that $ 1 1 5 , 0 0 0  c o u l d  b e  m a d e  
a v a i l a b l e  to m a k e  the i n i t i a l  p a y m e n t  u n d e r  t h e  s e t t l e m e n t .  
P l e a s e  d i r e c t  t h a t  a s t a t e  w a r r a n t  i n  t h a t  a m o u n t  b e  i s s u e d  
p a y a b l e  t o . t h e  c o n t r a c t o r  a n d  h i s  l o c a l  c o u n s e l ,  as r e q u e s t e d  
in" Mr. C o n d o n ' s  m e m o r a n d u m  o f  N o v e m b e r  14, 1980.

T h e  D e p a r t m e n t  of L a w  w i l l  o b t a i n  a s u p p l e m e n t a l  
a p p r o p r i a t i o n  t o  f u n d  t h e  $ 8 3 5 , 0 0 0  p l u s  i n t e r e s t ,  w h i c h  m u s t  
b e  p a i d  to the c o n t r a c t o r  u n d e r  t h e  t e r m s  of t h e  s e t t l e m e n t .
Of t h a t  a m o u n t  $ 1 1 5 , 0 0 0  w i l l  be a l l o c a t e d  t o  t h e  D e p a r t m e n t
of F i s h  a n d  G a m e  t o  r e p l a c e  t he a d v a n c e  for t h e  s e t t l e m e n t ' s  -
i n i t i a l  p a y m e n t .  T h e  r e m a i n d e r  w i l l  be p a i d  t o  t h e  c o n t r a c t o r ,

Y o u r  a s s i s t a n c e  a n d  m a n y  c o u r t e s i e s  i n  t h i s  matter, 
are a p p r e c i a t e d .

U F C / m t
cc: R o n  L o r e n s e n -

02-001 A|R«y.]0/79)
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E D G A R  B A I L E Y ,  e t a l . ,

'• ”• P l a i n t i f f s ,

■ v .

L O W E L L  T H O M A S , J R . , L i e u t e n a n t  
G o v e r n o r  o f  t h e  S t a t e  of A l a s k a ,

. ‘ . D e f e n d a n t ,

a n d

M I C H A E L  B E I R N E , e t  al.
1 •

. D e f e n d a n t -
' I n t e r v e n o r s .

m  J A N  2  8 1981 "

No. 3A N -7 8 -1 5 9 2  C i v i l

p l e d  . ‘ ‘

* ATc o f ,
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IT IS H E R E B Y  O R D E R E D  A N D  A D J U D G E D  t h a t  p l a i n t i f f  

T r u s t e e s  f o r  A l a s k a  r e c o v e r  f r o m  t h e  S t a t e  of A l a s k a  t h e  s u m  

o f  $ 1 2 , 8 1 7 . 5 0  in a t t o r n e y s  f e e s  p l u s  i n t e r e s t  at e i g h t  p e r c e n t  

p e r  a n n u m  f r o m  A u g u s t  18, 1978 u n t i l  the d a t e  of p a y m e n t : - 

D A T E D  at A n c h o r a g e ,  A l a s k a  t h i s 2 4
d a y  o f  _

\J-CLJU^|_______, 1981.

> •* ‘

m .̂>c

1 rcriHy Ihsl o n . J z s Z ^ % L
r. of Fr.ifi/incumciit » ts sen t to: 

oi ?.;*ccrd, or
•U " If:Yr U /  • (Ft 
D .C .E /u 2 t

D epJiy CleTk j
Kcc’d Jnl.:
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. T H I R D  J U D I C I A L  D I S T R I C T  

E D G A R  B A I L E Y ,  e t  al.’,

• P l a i n t i f f s ,

L O W E L L  T H O M A S ,  JR., L i e u t e n a n t  
G o v e r n o r  o f  the S t a t e  o f  A l a s k a ,

•»
.Defendant,

a n d  _

• MICHAEL B E I R N E , ' e t  a l . ,

. ■ D e f e n d a n t -
I n t e r v e n o r s .

^ -----  J J A C  V

.  ■

No. 3A N  7 8 - 1 5 9 2  C i v i l

O R D E R

Trial c  . •

_ KA n ‘*> o

6  $ 8 0  • -

CLCr'!< OFITH- ’ *
< * _ .  C C U ) f j s  •  .

---

RECEIVED .
D epartm ent o£ L aw

J A N  7  1 9 8 1

Office of the Attorney General 
Anchorage Branch. ' 
Anchorage, Alaska

H a v i n g  r e v i e w e d  t h e  p l a i n t i f f ' s  M o t i o n  f o r  A t t o r n e y  

F e e s ,  t h e  d e f e n d a n t ' s  O p p o s i t i o n  f i l e d  t h e r e t o ,  a n d  t h e  S u p r e m e  . 

C o u r t ' s  O p i n i o n  in T h o m a s  v. B a i l e y , Op. No. 2094, M a y  16, 1 9 8 0 ,  

t h e  C o u r t  c o n c l u d e s  t h a t  an a w a r d  o f  a c t u a l  a t t o r n e y ' s  fees  i s  

a p p r o p r i a t e  i n  the i n s t a n t  case. H a v i n g  r e a c h e d  t h i s  c o n c l u s i o n

i t  is h e r e b y  . . .

O R D E R E D  t h a t  p l a i n t i f f s  s h a l l  r e c o v e r  f r o m  t h e  S t a t e  of- 

A l a s k a  t h e  s u m  o f  $ 1 2 , 8 1 7 . 5 0  in a t t o r n e y ' s  fees. . * •

‘ D A T E D  a t  A n c h o r a g e ,  A l a s k a  this d a y  o f  January,"

1981.

V  * . j’.r*- - f <1 y.S -.■> -< 0.0*^- ** •
M A R K  C. R O W L A N D  .
S u p e r i o r  C o u r t  J u d g e

I  c e r t i f y  i f c *  m  . * *

„I U»- Mtevlng al M  T,■ ,

fjt-tc z r-  <*.. - —

r\ • • \
V

c

o



1

i.%' : •

<

in

ij- 5
° S 
u  <

1— 0 ^ 0

; S 3 *

y ^ o  
w sfi 

O  R
>-
UJ
z
E

2

3

4

5

6 

7 

0 

9

10

11

12

13

14

15

16

17

18 

IS 
20 

21 

22

23

24

25

26

27

28 

29

. 30

31

32

33

■ w  m m m 'w m  wm
B ^ r s  — ... ....... .... ̂  •if. t . '■ .
. . . .  * . -

. T M T P n  TmVTPTATT H I R D  J U D I C I A L  D I S T R I C T

R O N A L D  M .  Z O B E L  a n d  
P A T R I C I A  L. Z O B E L ,  
h u s b a n d  a n d  w i f e ,

P l a i n t i f f s ,

v .

T H O M A S  W I L L I A M S , 
C O M M I S S I O N E R  O F  REVENUE- 
a n d  S T A T E  O F  A L A S K A ,  '

D e f e n d a n t s .

... - i»>’ .*» •v*. . '
1-' •- ?,*•>•

*4,» • ..«* ■
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Case No. 3A N -8 0 -2 8 5 6  C i v i l

S T I P U L A T I O N  A N D  O R D E R  R E  A T T O R N E Y  F E E S

I n  o r d e r  to s e t t l e  a l l  d i s p u t e s  r e l a t i n g  to a t t o r n e y  

f e e s  a n d  c o s t s  i n c u r r e d  i n  the l i t i g a t i o n  o f  t h i s  c a s e  b e f o r e  the 

s u p e r i o r  c o u r t  a n d  t h e  A l a s k a  S u p r e m e  C o u r t ,  t h e  p a r t i e s  a g r e e  as 

f o l l o w s :

1. T h e  S t a t e  o f  A l a s k a  a g r e e s  t o  p a y  a t t o r n e y  f e e s  ’* 

a n d  c o s t s  i n c u r r e d  b y  p l a i n t i f f s  as o f  O c t o b e r  24, 1980, a n d  - •*••• 

a t t r i b u t a b l e  t o  t h e  p o r t i o n  of t h i s  l i t i g a t i o n  d e a l i n g  w i t h  *‘tlie 

i n c o m e  t a x  e x e m p t i o n  s t a t u t e  (AS 4 3 . 2 0 . 0 1 7 ) .

2. P l a i n t i f f s  a g r e e  t h a t  t h e  a t t o r n e y  fees a n d  costs 

r e f e r r e d  t o  i n  p a r a g r a p h  1 are as f o l l o w s :

S u p e r i o r  C ourt:

A t t o r n e y  fees 
C o s t s

A l a s k a  S u p r e m e  Court:

A t t o r n e y  fees 
C o s t s

T O T A L

§ 8 , 7 3 0 . 0 0  
1 7 2 .3 5

$ 4 , 8 0 5 . 0 0  
- 0 -

( j l 3 . 7 0 7 .3 5

3. I f  p l a i n t i f f s  p r e v a i l  i n  t h e i r  a p p e a l  to t h e  U n i t e d  

S t a t e s  S u p r e m e  C o u r t  r e l a t i n g  to t h e  p e r m a n e n t  f u n d  d i v i d e n d  

p r o g r a m  (AS 4 3 . 2 3 ) ,  t h e  s t a t e  a g r e e s  to p a y  a t t o r n e y  fees a n d  

c o s t s  i n c u r r e d  b y  p l a i n t i f f s  as o f  O c t o b e r  24, 19S0, a n d  a t t r i b u­

t a b l e  to t h e  p o r t i o n  o f  the l i t i g a t i o n  d e a l i n g  w i t h  the p e r m a n e n t

id d i v i d e d  p r o g r a m .

if. — o r -
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1 7

1 8

1 9

20

21

22

23

24

25

26

27

2 8

29

30

31

32

33

34

■ ■ ~"-&r' • .-••••. . . . .

• e f e r r e d  to i n  p a r a g r a p h  3 a r e  as f o l l o w s :

L981.

S u p e r i o r  Court:

A t t o r n e y  fees 
C o s t s

A l a s k a  S u p r e m e  C o u r t :

A t t o r n e y  fee s 
C o s t s

T O T A L

$ 8 , 7 3 0 . 0 0  
1 7 2 . 3 5

$ 4 , 8 0 5 . 0 0  

- 0 -

$ 1 3 , 7 0 7 . 3 5

D A T E D at J u neau,  A l a s k a ,  t h i s  d a y  o f  J a n u a r y ,

W I L S O N  L. C O N D O N  
A T T O R N E Y  G E N E R A L

1981.

S u s a n  A. B u r k e  
A s s i s t a n t  A t t o r n e y  G e n e r a l

D A T E D  at A n c h o r a g e ,  A l a s k a ,  t h i s  / ^  day o f  J a n u a r y ,

• J
r«v--

M a r k A .  S a n d b e r g  
A t t o r n e y  for' Plaij

PILED IN THE TRIAL COURTS 
Stc!? of --trT.o T̂ ird Dlriric*

A'n'P W.** s«?=T.

r  5 »  r  -  i  j

1981.

O R D E R  

I T  IS S O  ORDERED.

D A T E D ' a t  A n c h o r a g e ,  A l a s k a ,  t h i s

Clerk c i th e  Trial C o u n t 
By  Deputy

d a y  of'

2
~ rc—rr Y.-XV

. - e l

A'-itcacjU) ci W
Q  O l j c r :   (

i \  fioircss o! rc
P.O.2., J ? . ______________
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M E M O R A N D U M S t a t e  o f  A l a s k a
TO:D i c k  P e g u e s

A d m i n i s t r a t i v e  O f f i c e r  
A G O  - J u n e a u

FROM:carolyn B*, J o n e s
Assist(ai>£ A t t o r n e y  G e n e r a l  
A G O  - A n c h o r a g e  .

DATE: S e p t e m b e r  3, 198 0

FILE NO:

HONE NO:

s u b j e c t :  T h o m a s  v. C r o f t  

No. A 2 2 - 6 9 9 - 7 9

I a m  e n c l o s i n g  t h e  S u p r e m e  C o u r t  m a n d a t e  in t h e  
a b o v e - e n t i t l e d  case. T h e  S t a t e  o w e s  C h a n c y  C r o f t  as f o l l o w s

$ 1 5 , 0 0 0  

4 , 2 0 8 . 8 5  

5 8 8 . 3 0

A t t o r n e y ' s  fees for t h e  e l e c t i o n  
c o n t e s t  c a s e

A s  c o s t s  f o r  t h e  e l e c t i o n  c o n t e s t  
ca s e

On the issue of a t t o r n e v ' s  fees.

C E J r t b
E n c l o s u r e s



J S u p r e n i E  (ttrnxri

Jiiair of j^Jnsbi

OFFICE OF THE CLERK 
303 "K" STREET 

ANCHORAGE. ALASKA 
9S601 

IKJ7I 26*-0£29

J u l y  31, IS 80

• •  •  i- V • •  * •• *•' " I I * " • ^

•• -rs'L

'  j  %* . *  * ’* *  * * V i  '

M r s .  K i m  S m i t h  
A p p e a l s  C l e r k  
303 K  S t r e e t  
A n c h o r a g e ,  A l a s k a

R e : T h o m a s  v  C r o f t

S u p e r i o r  C o u r t  No. 3 A N - 7 8 - 6 2 ^ 3  a 
3 A N - 7 8 - 6 2 6 4  

S u p r e m e  C o u r t  N o .  4 7 1 9

D e a r  M r s .  S mith:

E n c l o s e d  is t h e  m a n d a t e  o f  the S u p r e m e  C o u r t  i s s u e d  
J u l y  28, 1980. C o p i e s  h a v e  b e e n  s e n t  t o ' c o u n s e l .

cc: S u p r e m e
J u n e a u  
F a i r b a n k s  

C o u n s e l  
f i l e

D e p u t y  C l e r k  o f  C o u r t

. <



L O W E L L  T H O M A S , JR. # . ' .V ) ; 1 .
L i e u t e n a n t  G o v e r n o r  o f  •
Alaska,, e t  a l . , * . *— t> *)" .. •

fir h.r r  .f .. _ Appellants,'*) .7.*;.'; F i l e  No.- 4 7 1 9

. * . .... . ....■' .. ■..... .* ...... ..)..*. ..... ...... ... ...i. .-...
• • • •  •  * -  •  •  • • • •  •  *  / • » ! . • »  • • • •  M  •  • • •  • •  | •  •  •  •  .  •  W • • • • • • •

«  » •  • •  i . . .  . • • • •   ̂ •  ■■ »   ̂ •  »  ■ ■ I n  4 — .  . M  ̂   ̂ • •  JJ ' J  • * '  1  •  •  I •  ^  . . .  m . • • > .

C H A N C Y  C R O F T  / . '  - ' ■ '. M A N D A T S  '

"t-i-.i" ;A p p e lle e . - : ) •.. ••• . ■..

' ‘. TO: ’ S u p e r i o r  C o u r t  o f  t h e  S t a t e  o f  A.laska, 
r;v. : _ f T h i r d  J u d i c i a l  D i s t r i c t  at Anchorage.' . •

 - ' L o w e l l  T h o m a s ,  Jr. L i e u t e n a n t  G o v e r n o r  o f  • •

A l a s k a ,  et_ a.\ f i l e d  an a p p e a l  f r o m  an O r d e r  o f  t h e  ‘J
•  »• • •  •  •    • • •  •  • • •  • •  »  .  #• mm a. • . » . ■ • • • • . « .  ■ . • • » * «  J*

* •  »  •  •  •  .  •  .  . . . ....................................................... . • •  "  ** * * “  •  .  • • a

Superior' C o u r t ,  T h i r d  J u d i c i a l  D i s t r i c t  at A n c h o r a g e  -v 

in C i v i l  a c t i o n  No.' 3 A N - 7 8 - 6 2 4 3  a n d  3 A N - 7 8 - 6 2 6 4  e n t i t l e d  

" W A L T E R  J. H I C K E L ,  P l a i n t i f f  vs. L O W E L L  T H O M A S , J R . ,  

e t  a l ., D e f e n d a n t s  a n a  EDW.ARD A. M E R D E S ,  P l a i n t i f f  vs. 

L O W E L L  T H O M A S ,  JR., et al., D e f e n d a n t s " .  T h e  c a s e  w a s  

h e a r d  b y  t h i s  c o u r t  on J a n u a r v ’24, 1980. O n  J u l y  18, 

1980, t h e  c o u r t  f i l e d  its -written o p i n i o n .

I T . IS"'ORDERED: ' ’ V ' .'

r- .-. T h e  O r d e r  of the S u p e r i o r  Court, e n t e r e d  A p r i l  

20,' 1979', is a f f i r m e d .  ' ‘

■. ' A p p e l l e e  s h a l l  r e c o v e r  f o r m . a p p e l l a n t  c o s t s  a n d  . 

a t t o r n e y  f e e s  as s h o w n  b e l o w :

C o s t s  anc A t t o r n e y ' s  F e e s

D u p l i c a t i n g  A p p p e l l e ’s B r i e f --------------------$ 8 8 . 3 0
A t t o r n e y ' s  F e e s  —  3 5 0 q Iq q

•' T o t a l  \ S  5 8 8 . 3 0

W I T N E S S  t he H o n o r a b l e  J a y  A. R a b i n o w i t z , C h i e f  O u s t

o f  t h e  S u p r e m e  C o u r t ,  S t a t e  of A l a s k a ,  t h i s  2Sth. d a y  o f  
, v i  *’ I -'.V .

J u l y ,•1980.

• i

S E A L

/ / )



W A L T E R  J- H I C K E L ,

P l a i n t i f f ,

vs.

L O W E L L  T H O M A S ,  JR., e t  al. ,

D e f e n d a n t s .

EDIv&SD A. M E R D E S ,
I

P l a i n t i f f ,

v s .

L O W E L L  T H O M A S ,  JR., e t  al. ,

D e f e n d a n t s .

•a

C a s e  N o .  3 A N 7 S - 6 2 4 3  C i v i l

C a s e  No. 3 A N 7 8 - 3 2 6 4  C i v i l

O R D E R  A W A R D I N G  A T T O R N E Y 1S P E E S

T h e  f a c t u a l  s i t u a t i o n  t o  w h i c h  the q u e s t i o n  of a t t o r n e y’s 

f e e s  a r i s e s  in t h e s e  c a s e s  w a s  f u l l y  set o u t  i n  t h i s  c o u r t ' s  

o p i n i o n  d a t e d  O c t o b e r  13, 1978, a n d  the A l a s k a  S u p r e m e  C o u r t  

o p i n i o n  in t h e  a p p e a l  of t h e s e  c a s e s  o n  O c t o b e r  20, 1978, and, 

t h e r e f o r e ,  w i l l  n o t  b e  r e p e a t e d .

D e f e n d a n t  C h a n c y  C r o f t  is t h e  o n l y  p a r t y  t o  t h i s  a c t i o n  

w h o  h a s  m a d e  a t i m e l y  m o t i o n  for a t t o r n e y ' s  fees. S e e  C i v i l  R u l e  

79, C i v i l  R u l e  32, C i v i l  R u l e  54(a) a n d  t h i s  c o u r t ' s  o r d e r  of 

F e b r u a r y  16, 1 9 7 9  ( s e t t i n g  b r i e f i n g  a n d  a r g u m e n t  s c h e d u l e ) .  *

T h i s  c o u r t  h e a r d  o r a l  a r g u m e n t  by r e p r e s e n t a t i v e s  f o r  C r o f t ,  

t he S t a t e  of A l a s k a ,  a n d  Edv?ard M e r d e s  (vralter H i c k e l  j o i n e d  

in M e r d e s 1 b r i e f s  a n d  a r g u m e n t ) .

I t  is c o n c l u d e d  t h a t  C h a n c y  C r o f t  is a p r e v a i l i n g  

p a r t y  in t h i s  l i t i g a t i o n  and, as such, is p r e s u m p t i v e l y  e n t i t l e d  

t o  an a w a r d  of a t t o r n e y ' s  fees. B u n a  v. C o l u m b i a  L u m b e r  C o m p a n y, 

395 ? . 2 d  5 1 1  .(Alaska 1964). S i n c e  t h e s e  c a s e s  d i d  n o t  g e n e r a t e  

a m o n e y  a w ard, t h i s  c o u r t  m a y  f i x  a t t o r n e y ' s  f e e s  in a r e a s o n a b l e  

a m o u n t .  C i v i l  R u l e  3 2 ( a ) ( 1 ) .



T h e  m o s t  h o t l y  c o n t e s t e d  i s s u e  b e f o r e  the c o u r t  on 

t h i s  m o t i o n  f o r  a t t o r n e y ' s  f e e s  is w h o  w i l l  p a y  the a w a r d  of 

f e e s  to C r o f t .  T h e  S t a t e  r e l i e s  on its s t a t u s  as a c o - p r e v a i l i n c  

p a r t y  t o - i n s u l a t e  it f r o m  l i a b i l i t y .  M e r d e s  a n d  H i c k e l  c o n t e n d  

t h a t  t h e s e  c a s e s  c o n s t i t u t e  p u b l i c  i n t e r e s t  l i t i g a t i o n  and t h a t  

it w o u l d  be an a b u s e  of d i s c r e t i o n  to a w a r d  a t t o r n e y ' s  fees 

a g a i n s t  them- G i l b e r t  v. S t a t e , 526 P . 2 d  1 1 3 1  (Alaska 1974).

If t h e  c o u r t  w e r e  t o . a c c e p t  t h e  p o s i t i o n  of b o t h  the S t a t e  a n d

M e r d e s  a n d  H i c k e l ,  C r o f t  w o u l d  b e  w i t h o u t  a s o u r c e  f o r  the
• ' * - * ‘

r e c o v e r y  of f e e s  t o  w h i c h  h e  is a d m i t t e d l y  e n t i t l e d .  In t h e

i n t e r e s t  of p r e v e n t i n g  s u c h - a •g r o s s  i n e q u i t y ,  t h i s  c o u r t  h a s  

c a r e f u l l y  e x a m i n e d  t h e  b r i e f s  a n d  a u t h o r i t i e s  c i t e d  t h e r e i n .

T h i s  c o u r t  c o n c l u d e s  t h a t  t h e s e  c a s e s  a r e  g e n u i n e  p u b l i c  i n t e r e s t  

l i t i g a t i o n  a n d  t h a t  a t t o r n e y ' s  f e e s  s h o u l d  n o t  be a w a r d e d  a g a i n s t  

H i c k e l  a n d  H e r o e s . '  C o n c o m i t a n t l y ,  t h e  c o u r t  r e j e c t s  the t h e o r y  

of t h e  S t a t e  t h a t  i t  is i n s u l a t e d  f r o m  an a w a r d  of a t t o r n e y ' s  

f e e s  a g a i n s t  i t  b e c a u s e  it w a s  a c o - p r e v a i l i n g  p a r t y .

T h e  t e s t  f o r  w h e t h e r  a p a r t y  h a s  b r o u g h t  p u b l i c  

i n t e r e s t  l i t i g a t i o n  is set o u t  in A n c h o r a g e  v. M c C a b e , 568 P . 2d 

986, 991 ( A l a s k a  1977). T h e  test, d e r i v e d  f r o m  L a  R a z a  U n i d a  v.

V o l p e , 57 F . R . D .  94 (N.D.Cal. 1972), h a s  t h r e e  f a c t o r s :

(1) t h e  e f f e c t u a t i o n  of s t r o n g  p u b l i c  p o l i c i e s ;

(2) t h e  f a c t  t h a t  n u m e r g u s  p e o p l e  r e c e i v e d  b e n e f i t s  

f r o m  t h e  p l a i n t i f f s '  l i t i g a t i o n  s u c c e s s ;  -

(3) t h e  f a c t  t h a t  o n l y  a p r i v a t e  p a r t y  c o u l d  h a v e  

b e e n  e x p e c t e d  t o  b r i n g  this a c ti on.

P l a i n t i f f s  H i c k e l  a n d  M e r d e s  a c t i o n s  m e e t  t h e s e  t h r e e

f a c t o r s .  T h e s e  c a s e s  w e r e  e l e c t i o n  c o n t e s t s  b r o u c h t  p u r s u a n t
• •

to A S  15.2C. 540, a - s e c t i o n  cf the e l e c t i o n  code. It is clear, 

w i t h o u t  c i t i n g  cases, t h a t  t h e r e  is a s t r o n g  p u b l i c  p o l i c y  

f a v o r i n g  f a i r  a n d  correctly c o n d u c t e d  e l e c t i o n s .  T h e  i m p o r t a n c e  

of t h i s  p o l i c y  is u n d e r s c o r e d  by the l e g i s l a t u r e  c r e a t i n g  a 

s t a t u t o r y  c a u s e  of a c t i o n  in AS 1 5 . 2 0 . 5 4 0 .  T h e s e  c a s e s ,  w h i c h
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r e v e a l e d  q u e s t i o n a b l e  p r a c t i c e s  and s c n e  a c t u a l  m u 1 c o n d u c t  in 

t h e  c o n d u c t  o f  the c h a l l e n g e d  p r i m a r y  e l e c t i o n ,  c l e a r l y  

e f f e c t u a t e d  t h e  p o l i c y  of k e e p i n g  e l e c t i o n  p r a c t i c e s  in the 

p u b l i c  eye. A s  to t h e  s e c o n d  f a c t o r ,  t h i s  c o u r t  c o n c l u d e s  

t h a t  the' v o t e r s  o f  t h e  S t a t e  of A l a s k a  are all b e n e f i c i a r i e s  

o f  t h e  l i t i g a t i o n  in t h a t  e l e c t i o n  p r a c t i c e s  h a v e  b e e n  r e g u­

l a r i z e d  a n d  a r e  c u r r e n t l y  u n d e r  r e n e w e d  s c r u t i n y  of b o t h  the 

e x e c u t i v e  a n d  l e g i s l a t i v e  b r a n c h e s  o f  s t a t e  g o v e r n m e n t  as a 

r e s u l t  o f  t h e s e  s u i t s ,  s c r u t i n y  w h i c h  h o p e f u l l y  w i l l  l e a d  

t o  n e e d e d  reform.^ A s  t c  t h e  t h i r d  f a c t o r ,  the f a c t  t h a t  

t h e  l e g i s l a t u r e  s a w  f i t  to p l a c e  the r i g h t  t o  b r i n g  an e l e c t i o n  

c o n t e s t  in t h e  p r i v a t e  c i t i z e n r y  (be t h e y  c a n d i d a t e s  or 10 

q u a l i f i e d  v o t e r s )  e v i d e n c e s  a r e c o g n i t i o n  b y  the l e g i s l a t u r e  

t h a t  i t  is u p  to p r i v a t e  c i t i z e n s  t o  v i n d i c a t e  t h e i r  r i g h t  

t o  a p r o p e r l y  c o n d u c t e d  e l e c t i o n .  T h e r e f o r e ,  the c o u r t  f i n d s  

t h a t  p l a i n t i f f s  K i c k e l  a n d  2-lerdes h a v e  r a i s e d  q u e s t i o n s  of 

g e n u i n e  p u b l i c  i n t e r e s t  a n d  t h a t  t h e i r  l i t i g a t i o n  f u r t h e r e d  

t h e  p u b l i c  i n t e r e s t .  A c c o r d i n g l y ,  t h e y  s h o u l d  n o t  b e  p e n a l i z e d  

b y  a n  a w a r d  o f  a t t o r n e y ' s  f e e s  a g a i n s t  them.

T h e  S t a t e  c l a i m s  t h a t  t h e r e  is n o  p r o v i s i o n  in

C i v i l  R u l e  82 f o r  a w a r d  of a t t o r n e y ' s  f e e s  a g a i n s t  a co-

p r e v a i l i n g  p a r t y  a n d  t h a t  t h e r e  is a s t r o n g  p u b l i c  p o l i c y  

a g a i n s t  s u c h  an award. A s  a g e n e r a l  m a t t e r ,  t h i s  c o u r t  is 

i n  a g r e e m e n t  w i t h  the S tate. T h e  c i r c u m s t a n c e s  o f  t h i s  c a s e  

a r e  n o t  t y p i c a l ,  h o w e v e r .  Here, C r o f t  h a d  n o  c o n t r o l  o v e r  

t h e  c o n d u c t  of t h e  e l e c t i o n ,  t h e  s u b j e c t  of t h e s e  l a w s u i t s .

T h e  c o n d u c t  of t h e  e l e c t i o n  w a s  s o l e l y  ir. the  h a n d s  cf the 

S t a t e  a n d  its a g e n t s .  T h e r e  w o u l d  h a v e  b e e n  no l a w s u i t  if the

i S t a t e  had- n o t  e n g a g e d  in q u e s t i o n a b l e  and, i n d e e d ,  i l l e g a l

p r a c t i c e s  in t h e  c o n d u c t  of the e l e c t i o n .  C h a n c y  C r c f t  w o u l d  

n e t  h a v e  i n c u r r e d  t h e  f e e s  in q u e s t i o n  if the e l e c t i o n  h a d  

i b e e n  c o n d u c t e d  in a m a n n e r  a b o v e  r e p r o a c h .  T h e  f a c t  that  the 

e x t e n t  of t h e  m a l c o n d u c t  by the S t a t e  d i d  n o t  r e s u l t  in t h e  

e l e c t i o n  b e i n g  s e t  a s i d e  d o e s  n o t  v i n d i c a t e  t h e  S t a t e  in



t h i s  m a t t e r .  T h e  S t a t e ' s  m a l c o n d u c t  is r e s p o n s i b l e  for 

Mr.' C r o f t  h a v i n g  g e n e r a t e d  a t t o r n e y’s fe e s  in t h i s  case, and 

t h e  S t a t e  s h o u l d  pay. T h i s  c o u r t  h o l d s  t h a t  a t t o r n e y ' s  fees 

m a y  be a w a r d e d  a g a i n s t  a c o - p r e v a i l i n g  p a r t y  w h e r e  t h e  l a w s u i t  

a r i s e s  f r o m  i m p r o p e r  c o n d u c t  of a c o - p r e v a i l i n g  p a r t y ,  w h i c h  

h a s  n e c e s s i t a t e d t h e  e x p e n s e s  o f  d e f e n s e  by the -innocent co-

L
p r e v a i l i n g  p a r t y .  A c c o r d i n g l y ,  the S t a t e  m u s t  p a y  this c o u r t ' s  

a w a r d  o f  a t t o r n e y ' s  f e e s  t o  Mr. C r o f t .

O n e  p o i n t  r e m a i n s .  Mr. C r o f t  s e e k s  an a w a r d  of h i s
•t

e n t i r e  a t t o r n e y 's - f e e s  in t h i s  a c tio n. A n c h o r a g e  v. M c C a b e ,
•  • % , , , 

s u p r a , i n d i c a t e s  t h a t  in a p r o p e r  c a s e  f u l l  fee s m a y  b e  a w a r d e d

a s u c c e s s f u l ^ p u b l i c  i n t e r e s t  litigant'. T h i s  c o u r t  is n o t  c o n­

v i n c e d  t h a t  t h i s  is a p r o p e r  c a s e  t o  e x t e n d  t h a t  p o r t i o n  of 

t h e  M c C a b e  r a t i o n a l e .  A c c o r d i n g l y ,  thi s c o u r t  w i l l  a p p l y  the 

g e n e r a l  r a t i o n a l e  of M a l v o  v. J.C. P e n n e y  Co., I n c . , 512 P . 2d 

575, 587 .(Alaska 1973) t h a t  t h e  p u r p o s e  of C i v i l  R u l e  £2- is to 

p a r t i a l l y  c o m p e n s a t e  a p r e v a i l i n g  p a r t y .  T h e  c o u r t  a l s o  n o t e s  

t h a t  w h i l e  Mr. C r o f t  w a s  c e r t a i n l y  j u s t i f i e d  in e m p l o y i n g  his  

o w n  c o u n s e l  a n d  c o m m i t t i n g  h i s  own r e s o u r c e s  in d e f e n s e  of 

t h e s e  a c t i o n s ,  t h e  b r u n t  of t h e  r e s e a r c h  a n d  t e c h n i c a l  p r e p a r a­

t i o n  f o r  t h e - d e f e n s e  of t h i s  c a s e  w a s  b o r n e  by t h e  S t a t e .  

C l e a r l y ,  Mr. C r o f t  w a s  a b e n e f i c i a r y  of the v a s t  r e s o u r c e s  

t h e  S t a t e  b r o u g h t  to b e a r  in i t s  d e f e n s e  of the a c t i o n .  

T h e r e f o r e ,

I T  IS O R D E R E D  t h a t  C h a n c y  C r o f t  r e c o v e r  a t t o r n e y ' s

f e e s  i n ' t h e  a m o u n t  of $ 1 5 , 0 0 0  (FIFTEEN T H O U S A N D  D O L L A R S )  f r o m
"    ---------

t h e  S t a t e  of A l a s k a .

D O N E  at A n c h o r a g e ,  A l a s k a ,  t h i s  2 0 t h  d a y  cf A p r i l ,

1979. " ‘

Ra l p h  E. M o o d y ,  P: 
S u p e r i o r  C o u r t  J u d g e

C o p i e s  of t h e  a b o v e  O r d e r  w e r e  f o r w a r d e d  
t o  a l l  p a r t i e s  of r e c o r d  on J/-'£0-r7 y

S e c r e t a r y  t o  J u c c e  M o o c y
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MEMORANDUM

7 0 :

Judy. T h o m s o m  
J u n e a u  A G O

S ta fe J o f^ J a s k a
— — a b . i t  v  *«/! j U w W*_;i J L /w W

ncpr J u r e ? * -  /'jg.ciVo
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S E C _________

nW

C u D  o o 1QQ0
^  1 LJ W  ■“

PM
7iSiyiiv/,ui2jIi2i3(4i5i6

D A T E  :  -
9 / 1 8 / 8 0

FROVc C y n t h i a  Stoltenbe<! 
A n c h o r a g e  A G O  '

S U B JE C T :
Co s t s  and a t t o r n e y ' s  fees 

K i m u r a  v. A 3 C  B o a r d  
3 A N - 7 9 - 8 0 6 1 - C I V .

P l e a s e  h a v e  a w a r r a n t  i s s u e d  f o r  $ 1 , 1 4 0 . 0 0  i n  p a y m e n t  o f  the 
S u m m a r y  J u d g m e n t  in t h e  a b o v e  m a t t e r ,  p a y a b l e  to"*V7ohlforth & 
Flint, a n d  s e n d  it to D a v i d  L e B l o n d  f o r  t r a n s m i t t a l .

Thanks, Judy.

A t t a c h m e n t s
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IN T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T  A T  A N C H O R A G E  

G E O R G E  Y. K I M U R A ,

P l a i n t i f f ,

v s .

A L C O H O L I C  B E V E R A G E  C O N T R O L  
B O A R D ,

D e f e n d a n t .

s t a' ^ o f 'ai1 ^ L T t EI Courts SKA th.'Rd d i s t r i c t

A U G  6 1980

c , e rk  of the T r ia l  Courts
By A m _ _

No. 3 A N - 7 9 - 8 0 6 1 - C I V .

• S U M M A R Y  J U D G M E N T

y D ep u ty

U p o n  t h e  p l a i n t i f f ' s  M o t i o n  f o r  S u m m a r y  J u d g m e n t ,  

a n d  t h e  C o u r t  f i n d i n g  t h a t  the p l e a d i n g s ,  e x h i b i t s  a n d  

a f f i d a v i t  s h o w e d  an a b s e n c e  o f  a n y  g e n u i n e  i s s u e  o f  a n y  

m a t e r i a l  fact,

IT IS O R D ERED, A D J U D G E D  A N D  D E C R E E D :
t • #

1. t h a t  t h e  a c t i o n  c i the A l c o h o l i c  B e v e r a g e  

C o n t r o l  B o a r d  d a t e d  S e p t e m b e r  27, .1979 r e q u i r i n g  t h e  c o n­

s t r u c t i o n  o f  h o t e l  o r  m o t e l  u n i t s  p u r s u a n t  t o  A S  0 4 . 1 0 . 2 6 0  

as a r e q u i r e m e n t  f o r  o p e r a t i o n  or t r a n s f e r  o f  t h e  l i c e n s e  o f  

G e o r g e  Y. K i m u r a  is n u l l  a n d  void; and

2. t h a t  G e o r g e  Y. K i m u r a  is the l i c e n s e e  o f  a 

b e v e r a g e  d i s p e n s a r y . l i c e n s e  s u b j e c t  o n l y  to t h e  s a m e  laws, 

r e g u l a t i o n s ,  p r i v i l e g e s  a n d  r e s t r i c t i o n s  a p p l i c a b l e  to all 

b e v e r a g e  d i s p e n s a r y  l i c e n s e e s  g e n e r a l l y ;  a n d

3. t h a t  t h e  A l c o h o l i c  B e v e r a g e  C o n t r o l  B o a r d  is 

h e r e b y  o r d e r e d  t o / t r a n s f e r  the l i c e n s e  of G e o r g e  Y. K i m u r a  

u p o n  p r o p e r  application, and c o m p l i a n c e  w i t h  laws and r e g u l a­

t i o n s  a p p l i c a b l e  to all b e v e r a g e  d i s p e n s a r y  l i c e n s e e s  g e n­

e r a l l y  w i t h o u t  r e g a r d  to any r e s t r i c t i o n s  r e l a t i n g  to hotels, 

m o t e l s  o r  t o u r i s t  f a c i l i t i e s ;  and

4. t h a t  p l a i n t i f f  r e c o v e r  f r o m  d e f e n d a n t  c o s t s  

i n  t h e  a m o u n t  o f  $ J /.V? . , and a t t o r n e y ' s  fees o f

**f a  c c p y  ol ib o  joint*



r '
\

$ /. r  f:Q rj> , for a t o t a l  j u d g m e n t  o f  $ /, /*/-£, t:Q Said

j u d g m e n t  s h a l l  b e a r  i n t e r e s t  at the r a t e  o f  e i g h t  p e r c e n t  

(8%) p e r  a n n u m  u n t i l  paid.

D A T E D  a t  A n c h o r a g e ,  A l a s k a ,  t h i s  d a y  of

;7C , 1980.

0

(M A y
S U P E R I O R  C O U R T

I  c e r t i f y  t h a t  o n  ^  I f ~ 

a  c - i p y  o f  t \.ls d ' i c - . i m e n t  w a s  s e a t  t o ;  

/ f  A t : . ' > r ; ; v y ( s )  o ;  R e c o r d ,  o r

□  C l ’ or :_______________________________

a t  a d d r e s s  o f . i c c n s i L

o j o x J L -  \ l - & >  t
Deputy viark

I Certify that on & 0

^  3. 9-//X/7
77 Le B l  ctJC

^Secretary — *
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F I R S T  J U D I C I A L  D I S T R I C T  A T  K E T C H I K A N  

P A T R I C K  W. G A R D N E R

i n  t h e  s u p e r i o r  c o u r t  f o r  t h e  s t a t e  o f  a l a s k a
/ —  cr>P«(y

A p p e l l a n t ,

vs.

C O M M E R C I A L  F I S H E R I E S  
E N T R Y  C O M M I S S I O N ,

A p p e l l e e .

No. I K E - 7 9 - 3 5 0  C i v i l 

J U D G M E N T’ F O R  C O S T S

The C o u r t  h a v i n g  c o n s i d e r e d  A p p e l l a n t ' s  m o t i o n  for 

a w a r d  of c o s t s ,  t o g e t h e r  w i t h  the e n t i r e  r e c o r d  h e r e i n ,  the 

m o t i o n  is g r a nted.

It. is h e r e b y  o r d e r e d  t h a t  P A T R I C K  YJ. G A R D N E R ,  A p p e l l a n t ,  

r e c o v e r  f r o m  t h e  A p p e l l e e ,  an a g e n c y  of the S t a t e  cf Alaska,  

c o s t s  in the a m o u n t  of $ 7.

It is f u r t h e r  o r d e r e d  that a d e p o s i t  as s e c u r i t y  for 

c o s t s  m a d e  by P A T R I C K  W. G A R D N E R  (at the i n s i s t e n c e  c f  the State) 

be i m m e d i a t e l y  r e t u r n e d  to h i m  if it has n ot a l r e a d y  b e e n  r e t u r n e d  

D O N E  and o r d e r e d  e n t e r e d  at K e t c h i k a n ,  A l a s k a  this 

day of 1980.

T h o m & y  p. S c h u l z  
S u p e r i o r  C o u r t  J u d g e

T z r $  M IL L E R  

• :o * * c r  a t  l a w
r £2SICN'AL C O RP. )
. wx i s  ? T F c rr  

. i s  ALASKA f ’ ftftOI ;| 
*25*6666 ;»

1

I
I

\ ii
l 'M



M E M O R A N D U M S t a t e  o f  A l a s k a
TO: D i c k  P e g u e s

A d m i n i s t r a t i v e  O f f i c e r  
D e p a r t m e n t  o f  L a w

FROM:
J o h n  G. G i s s b e r g  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
A n c h o r a g e  - A G O

d a t e :  O c t o b e r  15, 1980

FILE NO:

TELEPHONE NO:

SUBJECT:

T y o n e k  v. State,
3Aft 8 0 - 3 0 7 3  C i v i l

T h e  e n c l o s e d  o r d e r  d i r e c t s  us to p a y  p l a i n t i f f s *  
a t t o r n e y s  c o s t s  a n d  fees of $10, 000. We r e s i s t e d  p l a i n t i f f s '  
m o t i o n  for f e e s  b e c a u s e  t h e r e  w a s  n o  b r e a k d o w n  of t h e  costs. 
H o w e v e r ,  t h e  c o u r t  o n l y  d i s r e g a r d e d  $ 2 , 6 0 0  of t h e i r  claim.

P l a i n t i f f s  w e r e  r e p r e s e n t e d  b y  N o r m a n  C o h e n  (an 
a t t o r n e y  w o r k i n g  a t  R u r a l  Cap) a n d  D o n  M i t c h e l l  (a l a w y e r  
w i t h  t h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s ) .  P l e a s e  h a v e  the 
c h e c k  m a d e  o u t  t o  "JRural A l a s k a  C o m m u n ity A c t i o n  Inc., 
a t t e n t i o n :  N o r m a n  Cohen. 11 ’ ~  ~ '

T h a n k  y o u  for y o u r  c o o p e r a t i o n .

Enel: J u d g m e n t

P.S. N o w  I k n o w  w h a t  the o t h e r  s i d e  is like] 

J G G / j m o



ij

■H NOP-MAN A. C O H E N  
j! P.O. Box 3-3903

A n c h o r a g e ,’A l a s k a  99501

j i

!' DONALD C. MITCHELL
1577 C Street, S u i t e  304 J ‘v
Anchoracjc, A ] a s k a  99501 ';)T f\Tt -y V j,’

. „ r'l
<;Co 5 A  27 rn

ii A t t o r n e y s  for P l a i n t i f f s

jj 4 Ou».

| IN T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  -Vl

ii <••*««>•  -
!: " T H I R D  J U D I C I A L  DISTP.IfitF rr. .

: 1 Z '
: i
H
! !  M I Ui N A T I V E  V I L L A G E  O F  T Y O N E K ,  et al., )

)
P l a i n t i f f s  )

*! )
|! (v s . )

‘)
j! A L A S K A  B O A R D  OF F I S H E R I E S ,  et al., )
i;

j « /
• j ‘ De f e n d a n t s .  )
I* )

i! C I V I L  A C T I O N  NO'. 3 A N - 8 0 - 3 0 7 3
!i. i 
■ l

li . M O T I O N  F O R  C O S T S  A N D  A T T O R N E Y S  F E E S
i*

: I /

\ • C O M E  N O W  the p l a i n t i f f s ,  the p r e v a i l i n g  p a r t i e s  in’ the

ji
a b o v e - e n t i t l e d  action, and m o v e  this C o u r t  for an a w a r d  of costs

I •

ij and a t t o r n e y s  fees p u r s u a n t  to A . R . C . P .  82(a)( 1). The plaint i f f s
i:

jj are e n t i t l e d  to 5 6 0 . 0 0  in c o s t s  and 312 . 6 0 0 . 0 0 'in a t t o r n e y ' s  fees.
I! ' •

I T h i s  m o t i o n  is b a s e d  UDon the a t t a c h e d  A f f i d a v i t  of Counsel and
• i
i*

jj M e m o r a n d u m  of Law.

H
D A T E D  this ____5 th Q 2y c f f.eptcmber, 1930, at A nchorage,

*i Alaska.
n
•i 
I! •« 
11
ij
'i

Jj • N o r m a n  A. Cohen
j . A t t o r n e y  for P l a i n t i f f s



o g D

u»tT. T. V

0 0  \

O R D E R

IT IS H E R E B Y  O R D E R E D  that d e f e n d a n t s  p a v  to o i a i n t i f f s
Tj V
/ t . O j ' . r ;

$6 0 . 0 0  in c o s t s  and $-1-2-,-60,0.. 00 in a t t o r n e y s  fees.
;i _  i**-- /N.i. /.

jj D A T F R  this V  *J day of • S e p t e m b e r , 19S0, at A n c h o r a g e ,
I!

;l A l aska. :

i!
i>
!‘i

Ii
i!

 / kJbcu j ____ .

J u d g e  of the S u p e r i o r  C o u r t

• I

I

I  r e rd iy  that on^ / O  -  J p  -  5 b  
a copy o f t!v r ctaotunsat Y \v  ser,( S ?  
c ? A ;io r r . :y > j o : F.ovcrd, o r  
I 1 O l
d.o.eIo.-io & _ Z i S B Z . _____

Dcjiuiiy UlofV.

*V:7 uP ?773
-S-CC’d  Ju l. ; .

Iiil
/A c o o y  of this d o c u m e n t  has been 
s e r v e d  u » o n  c o u s c l  for defendants, 
S e n t e m b e r  5, 19S0.

— lx



I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  .OF A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T

A T  K O D I A K
i

S T E V E N  C O P E L A N D ,

A p p e l l a n t ,

v s .

A L A S K A  C O M M E R C I A L  F I S H E R I E S  
E N T R Y  C O M M I S S I O N ,

A p p e l l e e .

Ey:

FILED IN
A!c:kc iriol Court;

Third Jud ic ic l District 
c t  Kodiak ̂  N

O C T  2 ?

Clerk of ihe Triol .Courts

<f. U ) h J ) D
D E P U T Y J

No. 3A N - 7 9 - 2 2 0 7  C i v i l

J U D G M E N T

T h i s  m a t t e r  h a v i n g  c o m e  o n  f o r  c o n s i d e r a t i o n  

b e f o r e  t h i s  c o u r t ,  and the p a r t i e s  h a v i n g  b r i e f e d  and b e e n  

h e a r d  on t h e  i s s u e s ;

IT IS H E R E B Y  A D J U D G E D  t h a t  t h i s  c a s e  is r e m a n d e d  

to t h e  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s s i o n  f o r  a h e a r i n g  

at w h i c h  a p p e l l a n t  m a y  m a k e  a s h o w i n g  of a d d i t i o n a l  p o i n t s ,  

i n c l u d i n g  s p e c i a l  c i r c u m s t a n c e s  a n d  i n c o m e  d e p e n d e n c e  

p o i n t s ,  c o n s i s t e n t  w i t h  my M e m o r a n d u m  D e c i s i o n  a n d  O p i n i o n  

d a t e d  A u g u s t  13, 1980. T h e  M e m o r a n d u m  D e c i s i o n  a n d  O p i n i o n  

s h a l l  c o n s t i t u t e  t h e  f i n d i n g s  o f  f a c t  a n d  c o n c l u s i o n s  of l a w  ■'*' 

in t h i s  case.

I
In p a r t i c u l a r ,  t h e  C o m m i s s i o n  is d i r e c t e d  t o  t a k e

l
I c o g n i z a n c e  o f  t h e  f a c t  t h a t  the y e a r  1970 s u b s t i t u t e d  for
i
I

| 1972 w a s  c o m p l e t e l y  u n r e p r e s e n t a t i v e  of a p p e l l a n t s '  p a r t i c i -
J

j n a t i o n  in t h e  f i s h e r y  an d h i s  d e p e n d e n c e  t h e r e o n ,  a n d  thus

|| in c o n n e c t i o n  w i t h  o t h e r  c o m p e l l i n g  f a c t s  c o n s t i t u t e d  a

i!
I! " s p e c i a l  c i r c u m s t a n c e . "  A p p e l l a n t ' s  i n c o m e  d e p e n d e n c e

j p o i n t s  w e r e  n o t  r e a l i s t i c a l l y  r e f l e c t e d  b y  h i s  i n c o m e  d e p e n d e n c e  

for 1970 a n d  1971, and he is e n t i t l e d  to a h e a r i n g  to d e m o n s t r a t e

i   ̂ V 'O
.  . v  r  r. s 
•. i . :?»
. :•£ t*. f 5 50*.

3 1S80 I 0 
JO

/Ju



iboth special, c i r c u m s t a n c e s  a n d  i n c o m e  d e p e n d e n c e  point s.
i
I
i IT I S  O R D E R E D  t h a t  a n o e l l a n t  r e c o v e r  f r o m  t h e
i

jj A l a s k a  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n  $ / ^  5 ~ Q

• i %

il j*-p c o s t s ,  i n c l u d i n g  a t t o r n e y s  fees.

• ‘'..'DATED at A n c h o r a g e ,/A l a s k a * t h i s  d a y  of

;!’ «. • 
li S e p t e m b e r’, • 1980.
ji < •

ii

ii
I!

\

R oy H.iyiddso'h, 
S u p e r i o r  C o u r t  J u d g e

AFFIDAVIT OF SERVICE 
STATE Or ALASKA )

) u.
THIRD JUDICIAL DISTRICT )

I, Murr i'A A W \ CO belr.g firs}
CL'ly sworn, c'er-rse cr.c side- I ex. cx^oyerf by 
{he lew iirrr. of Erosbv'y. Slbs o F.icrco.*., Inc.,

Archcregc, A!::':e. On ihe IC* ^  doy cf

£€tYi'oS r 19_£0. I rjv** rr.cl'ed s »U6 

cr,d ccrrc:: ccoy’j; ch -5u.d^Vng.ElX____

tc: JTo nf'-fKo Y\ T r  1 \ \.n.CykliZt.

_7}ic



' M E M O R A N D U M

t o - ^ c  P e g u e s
A s s i s t a n t  A t t o r n e y  G e n e r a l
J u n e a u

M  £sngCLer *F R O M : L a r r i  I r e n e  Spengt
A s s i s t a n t  -At torney G e n e r a l  
A n c h o r a g e  - A G O

S t a t e  o f  A l a s k a

DATE:

FILE NO:

D e c e m b e r  4, 1980

TELEPHONE NO­

SUBJECT- A t t o r n e y  1s F ee J u d g m e n t  
& C o s t s

A t t a c h e d  is a c o p y  of a n  o r d e r  a w a r d i n g  a t t o r n e y ' s  
f e e s  a nd a c l e r k ' s  r u l i n g  o n  a c o s t  b i l l  in L e w i s  G j o s u n d , 
et al., P l a i n t i f f s ,  v. A l a s k a  Dept, of F i s h  & Game, et a l . / 
D e f e n d a n t s ,  lii;— 80-92 CIV. The^'atzorneY^-s^ree
a w a r d  t o t a l s  $8,6 80, an"d)the c o s t s

T h e s e  r u l i n g s  came a t  the e n d  o z o n e  of the 
s u b s i s t e n c e  cas es our o f f i c e  l o s t  t h i s  summer. B y  c o p y  
of t h i s  m e m o  I am i n f o r m i n g  M a r t y  F r i e d m a n  t h a t  o n c e  the  
l e g i s l a t u r e  m a k e s  the a p p r o p r i a t i o n  for the a t t o r n e y ' s  fees  
(at a t i m e  w e  c a n n o t  f o r e s e e  at t h i s  point) you w i l l  be 
forwarding, h i m  his check.

I a m  c l o s i n g  m y  file, b u t  if I can a n s w e r  a n y  
q u e s t i o n s  o n  the m a t t e r ,  p l e a s e  feel f r e e  to c o n t a c t  me.

L I S : d r  /
A t t a c h m e n t  /

c c : M a r t y  F r i e d m a n  
B o x  337 
H o m e r ,  A l a s k a

%

' t •' f‘- r

■ s  p <£. g o .  o  &

A ° /o 1

02-00! A(Pe> .J0/7P)



T H I R D  J U D I C I A L  D I S T R I C T

L E W I S  G J O S U N D , D O R A  WELCH'; 
and K A C H E M A K  BAY S U B S I S T E N C E  
G ROUP , INC.,

P l a i n t i f f s ,

v .

A L A S K A  D E P A R T M E N T  OF F I S H  
A N D  GAME; R O N A L D  O. SKOOG, 
i n d i v i d u a l l y  and in his 
c a p a c i t y  as C o m m i s s i o n e r  of 
the A l a s k a  D e p a r t m e n t  of F i s h  
a n d  Game; A L A S K A  B O A R D  O F  
F I S H E R I E S ;  A L A S K A  D E P A R T M E N T  
O F  F I S H  A N D  GAME,

D e f e n d a n t s .

C a s e  No. 3 H O - 3 0 - 9 2 - C i v i l

O R D E R  A W A R D I N G  F U L L  A M O U N T  OF 
A T T O R N E Y ' S  F E E S  C L A I M E D

IT IS H E R E B Y  O R D E R E D  th at P l a i n t i f f s ,  the p r e v a i l i n g  

p a r t i e s ,  are a w a r d e d  full a m o u n t  of a t t o r n e y ' s  fees c l a i m e d  

in the s u m  of $ 8 , 6 8 0 . 0 0 ,  p u r s u a n t  to C i v i l  R u l e  82(a).

T h i s  a w a r d  is s u p p o r t e d  by F i n d i n g s  In S u p p o r t  Of 

O r d e r  A w a r d i n g  F u l l  A m o u n t  Of A t t o r n e y ' s  F e e s  C l a i m e d  filed 

h e r e w i t h .

S I G N E D  & D A T E D  this j. ‘d a y  of N o v e m b e r ,  19 80.

P A U L  B. J O N E S  
S u p e r i o r  C o u r t  Judge'

FI L C D  IN Tl-15 i p.iA L  C*.L. i; S  

51 ATE OF ALASKA.
JUDICUI rie-”'<"T h O»apS

M O V  1 ® 1980

Clorlc of ih*3 Triil uo-.Kts 

By .......   — _*3c-;iuly



TH IRD  J U D IC IA L  D I S T R IC T

L E W I S  G J O S U N D , D O R A  W E L C H ,  ) 

a n d  K A C H E M A K  B A Y  S U B S I S T E N C E  ) 

G R O U P ,  I N C . ,  ’ )

)
P l a i n t i f f s ,

v.

A L A S K A  D E P A R T M E N T  O F  F I S H  

A N D  G A M E ;  R O N A L D  O. S K O O G ,  

i n d i v i d u a l l y  a n d  i n  h i s  

c a p a c i t y  a s  C o m m i s s i o n e r  o f  

t h e  A l a s k a  D e p a r t m e n t  o f  F i s h  ) 

a n d  G a m e ;  A L A S K A  B O A R D  O F  )

F I S H E R I E S :  A L A S K A  D E P A R T M E N T  

O F  F I S H  A N D  G A M E ,

) x 
)
)

)

FILED tN THE TRIAL C».«..*S 
STATE Or ALAS!'A, ”HI?D _ 

JL'DlC". E’.S'*>"•'' K ~

fvOV * ®

CiGrk o1 iha TrisI Courts 
By -Deputy

D e f e n d a n t s ,

C a s e  N o .  3 H O - 8 0 - 9 2 - C i v i l

F I N D I N G S  I N  S U P P O R T  O F  O R D E R  A W A R D I N G  

F U L L  A M O U N T  O F  A T T O R N E Y ’S F E E S  C L A I M E D

D e c l a r a t o r y  J u d g m e n t  a n d  P e r m a n e n t  I n j u n c t i v e  

R e l i e f  w a s  g r a n t e d  t o  t h e  P l a i n t i f f s  o n  J u l y  11, 1 9 8 0 ,  w h i c h  

f u r t h e r  o r d e r e d  t h a t  t h e  P l a i n t i f f s  w e r e  t h e  p r e v a i l i n g  

p a r t i e s  a n d  w e r e  a w a r d e d  c o s t s  t a x e d  p u r s u a n t  t o  C i v i l  R u l e  

7 9  a n d  a t t o r n e y ' s  f e e s  f i x e d  p u r s u a n t  t o  C i v i l  R u l e  8 2 ( a ) .

T h e  C o u r t  h a v i n g  r e v i e w e d  t h e  P l a i n t i f f s ’ M o t i o n  f o r  A t t o r n e y ' s  

f e e s  a n d  t h e  D e f e n d a n t s '  R e s p o n s e  t o  M o t i o n  f o r  A t t o r n e y ’s 

F e e s  a n d  t o  B i l l  o f  C o s t s  a n d  N o t i c e  o f  A p p l i c a t i o n  f o r  

C o s t s  a n d  t h e  P l a i n t i f f s '  R e p l y  t o  D e f e n d a n t s ’ R e s p o n s e  t o  

M o t i o n  f o r  A t t o r n e y rs F e e s  a n d  t o  B i l l  o f  C o s t s  a n d  N o t i c e  

o f  A p p l i c a t i o n  f o r  C o s t s ,  s u b m i t t e d  b y  t h e  p a r r i e s  w i t h o u t  

r e q u e s t  f o r  o r a l  a r g u m e n t ,  a n d  t h e  C o u r t  b e i n g  o t h e r w i s e  

f u l l y  a d v i s e d  i n  t h e  p r e m i s e s ,  a w a r d s  f u l l  a m o u n t  o f  a t t o r n e y ' s  

f e e s  c l a i m e d  b y  P l a i n t i f f s  i n  t h e  a m o u n t  o f  Eic'n t . T h o u s a n d  

S i x  H u n d r e d - E i g h t y  D o l l a r s  ( $ 8 , 6 8 0 . 0 0 ) ,  s u p p o r t i n g  t h e  a w a r d  

w i t h  t h e  f o l l o w i n g  f i n d i n g s :

1.. P l a i n t i f f s  w e r e  t h e  p r e v a i l i n c  o a r  t i e s  a s

i n d i c a t e d  i n  t h e  D e c l a r a t o r y  J u d g m e n t  a n d  P e r m a n e n t  I n j u n c t i v e



2. T h i s  m a t t e r  w a s  p u b l i c  i n t e r e s t  l i t i g a t i o n

b e c a u s e  o f  t h e  p r e s e n c e  trf t h e  f o l l o w i n g  t h r e e  f a c t o r s :

a. T h e  e f f e c t u a t i o n  o f  s t r o n g  p u b l i c  p o l i c i e s ,  

t o - w i t :  t h e  p r i o r i t y  g i v e n  t o  s u b s i s t e n c e

f i s h i n g  a n d  w h e t h e r  t h i s  s h o u l d  c o n t i n u e  in  

t h e  t r a d i t i o n a l ,  g u s t o m a r y ,  a n d  h i s t o r i c a l  

m a n n e r  e x i s t i n g  p r i o r  t o  1 9 7 8  i n  t h e  S o u t h e r n  

D i s t r i c t  o f  C o o k  I n l e t  a s  t o  t h e  p e r m i s s i b l e  

l e n g t h  o f  s e t - g i l l  n e t s  a n d  i n  t h e  r e - o p e n i n g  

o f  t h e  w a t e r s  o f  t h e  n o r t h  s h o r e  o f  K a c h e m a k  

B a y  f r o m  A n c h o r  P o i n t  t o  a D e p a r t m e n t  o f  F i s h

a n d  G a m *  m a r k e r  . l o c a t e d  a p p r o x i m a t e l y  1 . 8

m i l e s  e a s t  o f  t h e  H o m e r  S p i t ,  a n d  i n c l u d i n g  

t h e  H o m e r  S p i t ,  t o  s u b s i s t e n c e  f i s h i n g .

b. P l a i n t i f f s ,  L e w i s  G j o s u n d ,  D o r a  M u l c h  a n d  t h e  

K a c h e m a k  B a y  S u b s i s t e n c e  Group', I n c .  r e p r e s e n t  

n u m e r o u s  p e o p l e  s i m i l a r l y  s i t u a t e d  w h o  w i l l  

r e c e i v e  b e n e f i t s  f r o m  P l a i n t i f f s 1 l i t i g a t i o n  

s u c c e s s .

c . - O n l y  p r i v a t e  p a r t i e s  c o u l d  h a v e  b e e n  e x p e c t e d  

t o  b r i n g  t h i s  a c t i o n  a s  t h e y  a r e  s u b s i s t e n c e  

f i s h e r m e n  i n  t h e  S o u t h e r n  D i s t r i c t  o f  C o o k  

I n l e t  w h o  d e p e n d  u p o n  s u b s i s t e n c e  f i s h i n g  a s  

a m e a n s  o f  p r o v i d i n g  a  s u b s t a n t i a l  p a r t  o f  

t h e i r  a n n u a l  f o o d  s u p p l y .  .

3. C o u n s e l  f o r  P l a i n t i f f s  h a s  f i l e d  a v e r i f i e d  

s t a t e m e n t  o i  t h e  h o u r s  o f  w o r k  p e r f o r m e d  i n  r e o r e s e n t i n c  t h e  

P l a i n t i f f s  i n  t h i s  a c t i o n ,  t o t a l l i n g  1 2 4  h o u r s  a t  $ 7 0 . 0 0  p e r  

h o u r  f o r  a t o t a l  a m o u n t  c l a i m e d  t o  b e  i n c u r r e d  o f  $ S , 6 8 0 . 0 0 .

4. T h e  h o u r s  l i s t e d  i n  F i n d i n g  N o .  3 p r e c e d i n g ,  

a s  v e r i f i e d  b y  P l a i n t i f f s '  c o u n s e l ,  r e f l e c t s  a p p r o x i m a t e l y

9 0  p e r c e n t  o f  t h e  a c t u a l  h o u r s  a n d  w o r k  i n v o l v e d  i n  o r e s e n t a t i o n  

a n d  p r e p a r a t i o n  o f  t h e  c a s e .
v *  .
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5. ? r c m  t h e  f a m i l i a r : t y  o f  t h e  C o u r t  w i t h  t h e  c a s e ,

t h e  a m o u n t  o f  r e s e a r c h  a n d  i n v e s t i g a t i o n  r e q u i r e d  o f  a l e g a l  

n a t u r e  s u p p o r t s  1 2 4  h o u r s  o f  w o r k  b y  t h e  P l a i n t i f f s '  a t t o r n e y  

a s  c l a i m e d .  ».

6. T h e  f e e  o f  $ 7 0 . 0 0  p e r  h o u r  i s  n e i t h e r  t h e  h i g h e s t  

n o r  t h e  l o w e s t ,  a n d  i s “c o n s i s t e n t  w i t h  m a n y  p r i v a t e  p r a c t i t i o n e r s  

i n  t h e  T h i r d  J u d i c i a l  D i s t r i c t  o f  t h e  S t a t e  o f  A l a s k a  w h o  m a y  

p r a c t i c e  i n  t h e  H o m e r  a r e a .

7. T h e  r e s u l t  a c h i e v e d  b y  t h e  P l a i n t i f f s '  a t t o r n e y  

i s  i m p o r t a n t  t o  a l l  t h e  s u b s i s t e n c e  f i s h e r m e n  i n  t h e  a r e a  o f  

c o n c e r n  i n  t h e  S o u t h e r n  D i s t r i c t  o f  C o o k  I n l e t ,  p r e s e r v i n g

t h e  h i g h e s t  p r i o r i t y  g i v e n  t o  s u b s i s t e n c e  u s e r s  o f  f i s h  r e s o u r c e s  

for p r o v i d i n g  a f o o d  s u p p l y  t o  t h o s e  s i m i l a r l y  s i t u a t e d  a s  t h e  

P l a i n t i f f s .

8. T h e  a t t o r n e y  r e p r e s e n t i n g  t h e  P l a i n t i f f s  h a s ,  

f r o m  t h e  C o u r t ' s  e x p e r i e n c e ,  r e p r e s e n t e d  c l i e n t s  i n  p u b l i c  

i n t e r e s t  i s s u e s  i n  t h e  p a s t  a n d  i s  s k i l l e d  i n  t h e  m e a n s  o f  

p r e p a r a t i o n  o f  . s u c h  c a s e s  f o r  p r e s e n t a t i o n  t o  -the C o u r t .

9. T h e  a c t i o n  b r o u g h t  b y  t h e  P l a i n t i f f s  i s  a 

s u b s t a n t i a l  p u b l i c  i n t e r e s t  i s s u e  a n d  n o t  f r i v o l o u s  i n  i t s  

b e n e f i t  t o  t h e  P l a i n t i f f s  a n d  o t h e r s  s i m i l a r l y  s i t u a t e d  a n d  e f f e c t s  

t h e  p o l i c y  o f  t h e  S t a t e  t o  g i v e  i t s  h i g h e s t  p r i o r i t y  t o  s u b -  

s i s t e n c e - r e s o u r c e  u s e r s  o f  f i s h  a n d  g a m e .

D A T E D  a t  H o m e r ,  A l a s k a  t h i s  d a y  o f  N o v e m b e r ,  1 9 8 0 .

PAUI. E. J O N E S  

S u p e r i o r  C o u r t  J u d c e -
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T H I R D  J U D I C I A L  D I S T R I C T

L E W I S  G J 0 S U 1 3 , D O R A  . M U L C H  

e t  al

P l c i n t i f f ( s ) ,

vs .
A L A S K A  D E P A R T * ’R U T  O F  ^T.SF' 

a n d  G A M E ,  R O N A L D  O .  F K O O G ,  

e t  a l  D e f  e n d a n t ( s ).

• c « -

C i v i l  A c t i o n  No. -TUO-an n 2 C i v
By.

Clerk of the 7risj Courts 

   Deputy

C L E R K ' S  R U L I N G  ON C O S T  B I L L

R l a i n t i x,c' s M e m o  randurn o f  C o s t s  and

D i s b u r s e m e n t s  c a m e  on for h e a r i n o  b e f o r e  t h e  C l e r k  on the 

\1
~7 7~~ d a y  of

b y  ____________

, 1 9 ; P l a i n t i f f { r ) a p p e a r i n g  

, and D e f e n d a n t ( s )  a l s o

a p p e a r i n g  by

No o b j e c t i o n s  to the c o s t  bill h a v i n g  b e e n  f i l e d ,

c o s t s  are h e r e b y  t a x e d  in f a v o r  of P l n f  1 s__________________

a n d  a g a i n s t  D p x e n d  a n t s _______________ :______________ as f o i l o w s :

F i l i n g  F e e s  

S e r v i c e  F e e s  

W i t n e s s  F e e s

P e r  Di em 

D e p o s i t i o n s  

T r a v e l  

C o p y  C o s t s  

O t h e r

$ 50.no

S 7 . 5 5

$

s

s

$

$

T O T A L  

D A T E D  at H o m e r

S e p t e m b e r  ' .____________ ", 1 9  BO • ■

$ 3 4 ? . . 5 1  

A l a s k a ,  t h i s  1 7 t h d a y  of

I  h e r e b y  c e r t i f y -  c h a t  
a c o p y  o f  c h e  f o r e g o i n g  
c o s v  b i l l  v a s  n a i l e d  o n

7/ / 2 d
c o  c i re  a t t o r n e y s  o f  
r e c o r d : T . S .  M O N  I N S K I

C L e r k  of C o u r t

D e p u t y  C l e r K /
P.v

: '‘o r u t  v  C l



M E M O R A N D U M S t a t e  o f  A l a s k a

TO. R i c h a r d  I. Pegues 
A d m i n i s t r a t i v e  Officer 
D e p a r t m e n t  of L a v

f r o m : W i l l i a m  F. G u m m i n g _ _ .
A s s i s t a n t  A t t o r n e y  General 
T r a n s p o r t a t i o n  Section 
D e p a r t m e n t  of L a v  - Juneau

d a t e : F e b r u a r y  3, 1981 

fi le  n o : J-22-367-79 

t e l e p h o n e  n o : 465-3603

s u b j e c t . Supplemental A p p r o p r i a t i o n  
to Fund the Settlement of 
Christiansen, Raber, K i e f  . 
and A s s ociates v. State 
1JU-79-164; H i d d e n  Falls 
Constr u c t i o n  Contract Claim

As you are a v a r e , the D e p artment of L a v  ir: seeking 
a s u pplemental a p p r o p r i a t i o n  in the amount of $8 8 1 , J67 to 
fund the settlement of Christiansen, Raber, Kief and A s s o c , 
v. S t a t e . In this m e m o r a n d u m  you vill find an analysis of 
the r a t i o n a l e  behi n d  the settlement.

William- T. Council vas r e t a i n e d  to r e p resent the 
state in the litigation. In the course of preparing the 
case for trial he came to the conclusion that the state 
could n o t  escape li a b i l i t y  for the contractor's claims and 
that r e a s o n a b l e  attempts should be m a d e  to settle the case. 
Mr. Council u l t i m a t e l y  settled the case for $835,000, w h i c h  
is a lump sum figure inclusive of compensation, pre-ju d g m e n t  
interest, costs and attorney's fees. By the terms of the 
settlement, C.R.K. v o u l d  receive interest at the rate of 8% 
per ann u m  un t i l  paid.

The settlement v i t h  C.R.K. vas made v i t h  m y  c o n­
curr e n c e  and that of the A t t o r n e y  General in a c cordance v i t h  
AS 44.23.020. It is a settlement v h i c h  is in the best 
interests of the state. Further, it r e presents r e a s o n a b l e­
ness on the part of the state and the contractor. These 
aspects v i l l  be clear vhen the background- of the claim is 
ex p l o r e d  belov.

The Hid d e n  Falls Fish H a t c h e r y  is located on 
B a r anof Island. The project involved piping v a t e r  from a 
lake down a more or less vertical rock face to a h a t c h e r y  
b u i l d i n g  wh e r e  the salmon eggs v o u l d  be incubated, reared, 
and e v e n t u a l l y  r e l e a s e d  as fry. There were no facilities at 
the job site of any sort, e.g., docks, crew quarters, or 
storage areas. The only access available vas via float 
pl a n e  or barge. All construction ma t e r i a l s  and equipment 
w e r e  s h i p p e d  from Seattle.

02*003 AfRev.J 0/79)
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The contract vas awarded to Christiansen, Raber, 
Kief and A s s o c i a t e s  in November, 1977, for a p proximately 
$3.2 million. W o r k  commenced in January, 197*8. The c o n­
tractor m o b i l i z e d  its forces under the a s s umption that a 
l a n d - b a s e d  camp v a s  feasible. This assumption vas r e a s o n­
ably b a s e d  u p o n  the r e p r e s e n t a t i o n s  contained in the plans.

The cont r a c t o r  at t e m p t e d  for app r o x i m a t e l y  six 
w e e k s  to co n s t r u c t  a l a n d-based camp at the site and to 
a c c o m p l i s h  other earthwork. However, the contractor e x­
pe r i e n c e d  soil conditions at the site v h i c h  were m u c h  
d i f ferent than i n d i c a t e d  in the plans, i.e., there vas more 
o v e r b u r d e n  to be w a s t e d  than the plans indicated and m u c h  of 
the m a t e r i a l  ta k e n  f r o m  the structure excavation could not 
be u s e d  for c o n s t r u c t i o n  purposes, n o r  vas it suitable for 
the c o n s t r u c t i o n  of a camp. Finally, the contractor d e­
mo b i l i z e d  its forces to Sitka and returned with a floating 
c a m p .

A f t e r  the contractor's return, the. w o r k  on the 
site p r o c e e d e d  in a m o r e  or less orderly fashion. However, 
it was b e h i n d  schedule due to the initial p r o blems e x p e r i­
enced gett i n g  the job under w a y  and the changed conditions 
e x p e r i e n c e d  in the earthwork. The delays e x p erienced were 
to impact the r e m a i n d e r  of the job.

In the c o n t r a c t o r’s amended complaint, $2.5 m i l­
lion in a d d itional c o mpensation vas sought. This represents 
c o m p e n s a t i o n  for the changed conditions claims, i.e., the 
extra costs of camp c o n struction and earthwork, claims for 
extra items of work, and delay and impact claims for itself 
and its m e c h a n i c a l  subcontractor. The c o n tractor v o u l d  be 
also entitled to p r e - j u d g m e n t  interest, costs and attorney's 
fees should it p r e v a i l  on its claims.

In p r e p a r i n g  the case for trial, it bec a m e  clear 
that the state could not escape liability for the c o n t r a c­
tor's claims due to the r e presentations found in the plans. 
The cent r a l  question in the case became dete r m i n i n g  h o w  m u c h  
the c o n t r a c t o r  vas entitled to receive. An offer of j u d g­
ment  vas m a d e  in the amount of $600,000 plus interest, costs 
and att o r n e y ' s  fees. The interest v o u l d  have amounted to 
a p p r o x i m a t e l y  $96,000 and the costs and attorney's fees 
p u r suant to Civil Rule 82 wou l d  have been $60,000, vh i c h  
brought the total settlement package to $756,000. This 
c o m p u t a t i o n  did n o t  provide c o mpensation for the c o n t r a c­
tor 1 s d e l a y  claims. The contractor res p o n d e d  v i t h  an i n­
formal offer to 'settle the case for $835,000 plus p o s t­
judg m e n t  interest v i t h  the u n d e r s t a n d i n g  that an initial
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paym e n t  be m a d e  from available funds w i t h  the balance funded 
t h r o u g h  a supplemental appropriation. That offer was 
a c c e p t e d  and j u d gment was entered against the state. It is 
likely that h a d  t h e  state gone to.trial, the contractor 
w o u l d  h a v e  o b t a i n e d  a judgment w e l l  in excess of $1,000,000 
plus interest, costs and a t t o r n e y’s fees.

The funds for the c o n struction of this hatchery 
w e r e  a p p r o p r i a t e d  in 1976. As r e f e r e n c e d  above, the con­
tract was a w a r d e d  in the fall of 1977. During that period 
the state, a s s i s t e d  b y  its design consultants, selected the 
site for the f a c ility and a c complished the design work 
n e c e s s a r y  for the c o n struction of the facility. Given the 
i n f o r m a t i o n  av a i l a b l e  at the time, it was rea s o n a b l y  decided 
that the f a c i l i t y  could be designed and constructed w i t hout 
elaborate, e x p ensive and time consuming soils studies. In 
hindsight, that d e c ision was a mistake.

In an a l y z i n g  the events w h i c h  led to the c o n­
tractor's claims and the subsequent settlement of the case, 
lawyers h a v e  20/20 hindsight. There were decisions m a d e  by 
the state and its design consultants w h i c h  led to the c o n­
tractor's problems. However, w h e n  the over a l l  design 
p r o cess is c o n s i d e r e d  and the constraints of time and mo n e y  
during that p r o cess are considered, those decisions w e r e  not 
u nreasonable. It w o u l d  have been p o s s i b l e  to do a more 
e x h a u s t i v e  soils analysis on the site w h i c h  w o u l d  have 
rai s e d  the cost of designing the project but, m o r e  s i g n i f i­
cantly, w o u l d  h a v e  consumed valuable time. H a d  those' soils 
studies b e e n  made, the project p r o b a b l y  w o u l d  h a v e  been d e­
layed until the 1979 construction season, thereby increasing 
the cost of the project.

W F C / m t
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T O :

F R O M :

Ron L o r e n s e n  
D e p u t y  A t t o r n e y  General 
D e p a r t m e n t  of L a w

D A T E :

F I L E  N O :

■William F. Cummings 
A s s i s t a n t  A t t o r n e y  General 
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Supplemental A p p r o p r i a t i o n  
to fund the settlement of 
Christiansen & Assoc, v. 
S t a t e ; 1JU-79-164 ( H i d d e n ' 
falls F i s h  Hatch e r y  Contract 
C l a i m  •

A t t a c h e d  y o u  w i l l  find the s t ipulation w h i c h  
settles this case and the judgment e n t ered by the court. By 
the terms of the settlement, the state is o b l igated to pay 
the plaintiff- $ 8 3 5 , 0 0 0  plus 87, interest un t i l  paid. The 
$835,000 rep r e s e n t s  a lump sum payment of compensation, 
p r e j u d g m e n t  interest, costs and attorney's fees. Under the 
terms of the settlement, the state w a s  r e q u i r e d  to pay the 
contractor all that it could out of p r e s e n t l y  available 
funds w i t h  the b a l a n c e  funded from a supple m e n t a l  a p p r o p r i a­
tion. On N o v e m b e r  21, 1980, $115,000 was d e l ivered to 
plaintiffs' counsel. Of the p r i n c i p a l  amount, $720,000 
remains to be' paid.

The D e p a r t m e n t  of Fish and.Game p r o v i d e d  the 
$115,000 to fund the initial payment. It w a s  agreed that 
the $115,000 w o u l d  be replaced via a s u p p l e m e n t a l  a p p r o p r i a­
tion.

A  s u p p l e m e n t a l  appropr i a t i o n  in the amount of 
$881,367 is r e q u i r e d  to fund the settlement. It is b a s e d  
upon the f o l l o w i n g  c a l c u l a t i o n s :

Pr i n c i p a l  A m o u n t  . $835,000

Interest

I n t e r e s t  on $835,000 at 8% per
a n n u m  for the peri o d  November 1
t h r o u g h  N o v e m b e r  21, 1980 $ 4,175

I n t e r e s t  on $720,000 at 87o per 
a n n u m  for the ueri o d  November 22,
1980 t h r o u g h  August 15, 1981 $ 42,192

To t a l  Interest $ 46,367

Total A m o u n t  of Supplemental A p p r o p r i a t i o n  $881,367
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In these calculations it is assumed that the funds 
w o u l d  n o t  be available until the n e w  fiscal year and that a 
certain amount of time w o u l d  be n e c e s s a r y  to get the m o n e y  
"on the books" so that it could be p a i d  to the contractor.

The disbursement of the funds w i l l  result in a 
transfer to the D e p artment of Fish and Game in the amount of 
$115,000 as o u t l i n e d  above. The r e m ainder w o u l d  cons i s t  of 
a p a y m e n t  to the contractor of $720,000 plus a c c rued interes 
to the date of payment. Any funds n o t  p a i d  as interest 
could be r e t u r n e d  to the general fund.

WFC/ m t
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CLEP. f c .  V ° :J' r“
T H E  S U P E R I O R  C O U R T  F O R  T H E  K A

3 n c p i r v  Ci.K‘!\ 
F I R S T  J U D I C I A L  D I S T R I C T  A T  u U l v E A U

C H R I S T E N S E N ,  R A B E R ,  K I E F  & 

A S S O C I A T E S ,  I N C . ,  a  W a s h i n g t o n  

c o r p o r a t i o n ,

P l a i n t i f f ,

S T A T E  O F  A L A S K A ,

D e f e n d a n t ,

N o .  1 J U - 7 9 - 1 6 4  C i v i l

S T I P U L A T I O N  F O R  S E T T L E M E N T

I t  i s  h e r e b y  s t i p u l a t e d  b y  a n d  b e t w e e n  t h e  p a r t i e s  

t h r o u g h  t h e i r  r e s p e c t i v e  a t t o r n e y s  o f  r e c o r d  t h a t  a l l  c l a i m s  

o f  t h e  p l a i n t i f f  s e t  f o r t h  i n  i t s  A m e n d e d  C o m p l a i n t ,  d a t e d  

O c t o b e r  2 7 ,  1 9 8 0 ,  a r e  h e r e b y  c o m p r o m i s e d  a n d  s e t t l e d  i n  f u l l  

a s  f o l l o w s :

1 .  D e f e n d a n t  S t a t e  o f  A l a s k a  a g r e e s  t h a t  j u d g m e n t  m a y  

b e  i m m e d i a t e l y  e n t e r e d  i n  f a v o r  o f  p l a i n t i f f  C h r i s t e n s e n ,  

R a b e r ,  K i e f  I  A s s o c i a t e s ,  I n c .  i n  t h e  s u m  o f  $ 8 3 5 , 0 0 0 . 0 0  i n  

f u l l  s e t t l e m e n t  o f  a l l  o f  s a i d  p l a i n t i f f ' s  c l a i m s  a r i s i n g  o u t  

o f  t h e  c o n s t r u c t i o n  o f  t h e  H i d d e n  F a l l s  H a t c h e r y  p r o j e c t ,  

i n c l u d i n g  a l l  c l a i m s  s e t  f o r t h  i n  s a i d  A m e n d e d  C o m p l a i n t  a n d  

a l l  c l a i m s  f o r  p r e j u d g m e n t  i n t e r e s t ,  c o s t s  a n d  a t t o r n e y ' s  

f e e s .

2 .  D e f e n d a n t  S t a t e  o f  A l a s k a  a g r e e s  t h a t  i t  w i l l  p a y  

p l a i n t i f f  o n  o r  b e f o r e  N o v e m b e r  2 0 ,  1 9 8 0 ,  a s  m u c h  o f  t h e  

j u d g m e n t  a s  c a n  b e  p a i d  w i t h  a l l  s t a t e  f u n d s  p r e s e n t l y  

l e g a l l y  a v a i l a b l e  f o r  t h i s  p u r p o s e ,  a n d  w i l l ,  a t  t n e  f i r s t  

o p p o r t u n i t y ,  s u b m i t  a n  a p p r o p r i a t i o n  t o  t h e  A l a s k a

S t i p u l a t i o n  -  1
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3 .  The judgm ent t o  be e n t e r e d  p u r s u a n t  t o  t h i s  s t i p u l a ­t i o n  s h a l l  b e a r  i n t e r e s t  a t  th e  r a t e  c f  e i g h t  p e r  c e n t  (S%) per annum from November 1 ,  1980,  u n t i l  s a t i s f i e d .4.  The p a r t i e s  h e r e b y  m u t u a l l y  r e l e a s e  any c l a i m ,  demand, c a u s e  o f  a c t i o n ,  r e s p o n s i b i l i t y  or l i a b i l i t y  o f  each o f  t h e  r e s p e c t i v e  p a r t i e s  t o  t h e  o t h e r  f o r  a n y  m a t t e r  a r i s i n g  o u t  o f  o r  i n  an y  way a s s o c i a t e d  w ith  t h e  c o n s t r u c t i o n  o f  the  Hidden F a l l s  H a t c h e r y  p r o j e c t ,  e x c e p t  f o r  d e f e c t s  p r e s e n t l yn o t  known and e x p r e s s  w a r r a n t i e s .
.DATED O c t o b e r  j 5 /  , 1980. CARPENETI & COUNCIL, A t t o r n e y s  f o r  d e f e n d a n t ,  STATE OF ALASKA

By •' '

L e g i s l a t u r e  for t h e  b a l a n c e  of  the j u d g m e n t .

DATED O c t o b e r
W i l l i a m  T .  C o u n c i l

_, 1980.FAULKNER, BANFIELD, DOOGAlv & HOLMES

/VI }(>/;. >( r\\> iW vv,.M i c n a e l  h i .  H olm es,  o f  A t t o r n e y s  f o r  p l a i n t i f f ,  C h r i s t e n s e n ,  R a b e r ,  K i e f  & A s s o c i a t e s ,  I n c .

S t i m u l a t i o n  - 2



loooa 
v

k
sv

iv 
’n

vau
fir

oiir-eac 
wool 

-JIIOIIJ 
'ic 

iii'ihhvii.1 
nr 

:uinti
•ilrnoii 

\j uvtiooil 
'ri*i:ii.ii(vn 

u 
imrniv.i

9

■ •*

10

11

: : :  t h e  s u p e r i o r  c o u r t  f o r  t h e  s t a t e  o f  a l a s  ha
• ’ *' *
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DEPli: VCHRISTENSEN, RABER, KIEF & ’ )
A S S O C I A T E S  , IN C .  ,  £ VJashington )
c o r c o r a t i o n ,  )

)
P l a i n t i f f ,  )

)v .  )jj STATE OF ALASKA,
D e f e n d a n t , No. 1 J U -7 9 - 1 5 4  C i v i l
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T h e  p a r t i e s  t o  t h i s  a c t i o n  h a v e  e n t e r e d  i n t o  a

S t i p u l a t i o n  f o r  S e t t l e m e n t  d a t e d  O c t o b e r  3 1 ,  1 5 8 0 ,  a g r e e i n g

t h a t  j u d g m e n t  m a y  b e  e n t e r e d  a g a i n s t  t h e  d e f e n d a n t  S t a t e  o f

A l a s k a  i n  t h e  s u m  o f  $ 8 3 5 , 0 0 0 .

I T  I S ’O R D E R E D  t h a t  p l a i n t i f f  C h r i s t e n s e n ,  R a b e r ,

K i e f  £ A s s o c i a t e s ,  I n c .  r e c o v e r  f r o m  d e f e n d a n t  S t a t e  o f

A l a s k a  $ 8 3 5 , 0 0 0 . 0 0  w h i c h  s u m  i n c l u d e s  p r e j u d g m e n t  i n t e r e s t ,

• c s t s  a n c  a t t o r n e y ' s  f e e s .  T h i s  j u d g m e n t  s h a l l  b e a r  i n t e r e s t

a t  t h e  r a t e  o f  e i g h t  p e r  c e n t  ( S % )  p e r  a n n u m  f r o m  N o v e m b e r  'i , 

a
1 9 8 0 ,  u n t i l  s a t i s f i e c .

■} ;
D A T E D  t h i s  t n  d a y  o f  / I ' J  r> > •<' ,  1 9 8 0 .

* / ’ •. r / '■!_ t\ i -  ‘ L '. i  ■' ) 1 ' *
S u o e r i c r  C o u r t  J u d c e  '

v

S u b m i t t e d  b y

F A U L K N E R ,  B A N F I E L D ,  D O C G A K  

h . HOLEES
tv. iw~

N i c n a e l  i - i .  H o l m e s ,  o f  

A t t o r n e y s  f o r  P l a i n t i f f  

C h r i s t e n s e n ,  R a b e r ,  K i e f  

£ A s s o c i a t e s ,  I n c .

A p p r o v e d  a s  t o  f o r m  

a n d  c o n t e n t  b v

c a r p e n Et :  t  .c o u n c i l  .
jl . . * /V.'iijLiam T .  C o u n c i l ,  o f  A t t o r n e y s  f o r  D e f e n d a n t  S t a t e  o f

" U E i ; S  .  Q . W / ^ 0
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C h r i s t e n s o n  &  A s s o c , v. 
State (Hidden Falls - • ■ 
Hatc h e r y  Contract Claim).

S a g e  t i m e  b a c k  the state v a s  sued b y  the c o n t r a c t o r  for 
t h e  H i d d e n  F a l l s  H a t c h e r x . o n  claims v h i c h  a g g r e g a t e d  to 
a p p r o x i m a t e l y  $2.3 million. F o l l o w i n g  close r e v i e w  of the 
claims b y  b o t h  at t o r n e y s  w i t h i n  the D e p a r t m e n t  of L a w  a n d  b y  
p r i v a t e  c o u nsel r e t a i n e d  to r e p r e s e n t  the state in the l a w­
suit, v e  c o n c l u d e d  that the s t a t e’s p r o b a b l e  lia b i l i t y  on 
the claims e x c e e d e d  $1 million.

S e t t l e m e n t  negoti a t i o n s  w e r e  undertaken, and a t e n tative 
s e t t l e m e n t  f i g u r e  of $835,000 v a s  arrived at, p e n d i n g  t h e  
s t a t e’s b e i n g  a b l e  to pay_at least a p o r t i o n  o f  that figure 
almost immediately. "We d e t e r m i n e d  that the o n l y  funds 
c u r r e n t l y  a v a i l a b l e  for that p u r p o s e  v o u l d  be a n y  b a l a n c e  
r e m a i n i n g  i n  t h e  b o n d  issue w h i c h  i n i t i a l l y  fund e d  the 
H i d d e p  F a l l s  H a t c h e r y — c h . 214, S L A  1976. A f t e r  b e i n g  
a d v i s e d  b y  y o u r  sta f f  that s o m ewhere b e t w e e n  $100,000 a n d  
$ 2 0 0,000 r e m a i n e d  available i n  c h . 214, w e  a p p roached the 
at t o r n e y s  f o r  t h e  contractor and o f f e r e d  a total s e t tlement 
trf-$835,000,- w i t h  the o u t s t a n d i n g  b a l a n c e  in c h . 2 1 4  (described 
as s o m e w h e r e  b e t w e e n  $100, and $200 thousand) p a y a b l e  on or 
b e f o r e  N o v e m b e r  20, 1 9 8 0 _ a n d  the r e m a i n d e r  to b e  f u n d e d  b y  
a s u p p l e m e n t a l  a p p r o p r i a t i o n . i n  the u p c o m i n g  l e g i s l a t i v e  
session. T h i s  o f f e r  w a s ^ a c c e p t e d  and a b i n d i n g  ’’Sti p u l a t i o n  
for S e t t l e m e n t” v a s  ente r e d  b y  the part i e s  on O c t o b e r  31,
1980 a n d  f i l e d  w i t h  the court.

S i n c e  e n t r y’ of  the s e ttlement w e  h a v e  e x perienced 
d i f f i c u l t i e s  w i t h  memb e r s  of y o u r  staff who indic a t e  they do 
n o t  w i s h  to u t i l i z e  the r e m a i n i n g  ch.214 funds in acc o r d a n c e  
w i t h  t h e  s e t t l e m e n t  b e c a u s e  they a p p a r e n t l y  h a v e  other 
" p l a n s” for  the o u t s t a n d i n g  balance.

O n  N o v e m b e r  21, 198,0., the state w i l l  be in b r e a c h  of 
its s e t t l e m e n t  a g r e e m e n t  JLf the r e m a i n i n g  funds in c h . 214,
S L A  1976 h a v e  n o t  b e e n  p a i d  over to the plaintiff. I w o u l d  
a p p r e c i a t e  y o u r  taki n g  w h a t e v e r  steps are n e c e s s a r y  to see 
to* it t h a t  tho s e  funds are p a i d  over to the pla i n t i f f s  in

02-003 A(Rev.30/76)



R o n a l d  W. S k o o g  -  2  -  N o v em b e r  1 4 ,  1 9 8 0

a c c o r d a n c e  w i t h  the s t a t e’s agreement. The w a r r a n t  should 
be m a d e  p a y a b l e  j o i n t l y  to Christensen, Raber, K i e f  and 
Asso c i a t e s ,  Inc., and the. l a w  f i r m  o f  Faulkner, Banfield, 
D o o g a n  a n d  H o l m e s  • . .' . ' .

cc: •; William T . yCouncil, .E s q "'rQ. *••• v..... r .  ■.

**:.•   . C a r p e n e t i’ Co u n c i l  ’1 .ttryt-i- &• : •• • -
*aa. a * *“ ••••* a a. • aa a a. • • • aa .a ^ a.

. W i l l i a m  F. Ctxnnnings~j:v-4-;;• • • ■' :•-'•••
A s s i s t a n t  A t t o r n e y  .General'- • J .

R o n  l,ind •■•••• v^’v " ’ ‘ •
D e p u t y  Commissioner, A d m i n i s t r a t i o n  
D e p a r t m e n t  o f  T r a n s p o r t a t i o n  and 

P u b l i c  Facilities..

J e r r y ' R e i n w a n d  
E x e c u t i v e  Assistant. ' ' .... 

to the G o v e r n o r



M E M O R A N D U M S t a t e  o f  A l a s k a

November 10, 1980

J-22-367-79

465-3603

Christenson & A s s o c , 
v. State (Hidden Falls 
H a t c h e r y  Contract Claim)

A t t a c h e d  is the stipulation of settlement in the 
a c t i o n  c a p tioned above. By its terms the state is to pay as 
m u c h  as it can n o w  out of available funds toward the sett l e­
me n t  ■ and the b a l ance plus interest w o u l d  be funded by a 
s u p p l e m e n t a l  ap p r o p r i a t i o n  by the legislature.

As y o u  w i l l  recall, we w e r e  led to believe that 
b e t w e e n  $100,000 and $200,000 was available from the SLA 214 
(1976) f u n d i n g  to pay a port i o n  of the settlement. This 
i n f o r m a t i o n  was conveyed to Mike Holmes, repre s e n t i n g  C.R.K. 
d u r i n g  set t l e m e n t  negotiations. In short then, the contractor 
expects to get at least $100,000 almost immediately under • 
the settlement.

I h a v e  consulted w i t h  the Department of F i s h  and 
Game to determine the exact amount w h i c h  is p r e s e n t l y  a v a i l­
able for the settlement. M y  first contact was Erne s t  Greek'. ' 
H e indicated, after checking various ledgers, that there w a s  
n o  m o n e y  ava i l a b l e  for the settlement. I was, to say the 
least, surprised: Upon further inquiry, I found that there
are funds r e m a i n i n g  under SLA 214 (1976), but that F i s h  and 
G a m e  h a s  "plans" for them, though few, if any, formal o b l i g a­
tions o f  the funds. *

M y  next contact was Rob e r t  Roys, the D i r e c t o r  of 
F i s h  and Game's Division of Fisheries Reha b i l i t a t i o n  E n h a n c e­
men t  and Development. I got the same story. There is money, 
left f r o m  the 1976 funding, but F i s h  and Game has plans to 
s p e n d  all of the money. Roys indicated that if part of the 
r e m a i n i n g  -funds' are used on the settlement, then F i s h  and 
G a m e  w o u l d  n e e d  to get a supplemental appropriation t o ■ 
imp l e m e n t  the projects started under the* 19*76 funding. It 
is his b e l i e f  that it is better to fund the entire settlement 
of the H i d d e n  Falls H a t c h e r y  contract claim w i t h  a s u p p l e­
m e n t a l  appropriation. . •

t o . R o n a l d  W. L o r e n s e n  - date:
D e p u t y  A t t o r n e y  General 
D e p a r t m e n t  of L a w  file n o :

1 J'f 1 • /telephone NO:

I f r o m : W i l l i a m  F.. C u m m i n g s ^ ^  1 " subject:
A s s i s t a n t  A t t o r n e y  General 
T r a n s p o r t a t i o n  Section 

.. D e p a r t m e n t  of L a w  -.Juneau/:*-- “

02-003 A(Rev.3 0/75)



November 10, 1930 
F.on Lor.ensen 
Page 2

It appears that w e  have a "glich" in the s e t t l e­
men t  o f  the case. W e  w e r e  led to b e l i e v e  that funds w e r e  
i m m e d i a t e l y  a v a ilable to fund a portion of the settlement.
This fact was c o n veyed to opposing counsel during settlement 
negotiations. The'case has b e e n  settled w i t h  this under-'

. standing. w e .cannot deliver unless the n e c e s s a r y  funds
are released, w h i c h  is app a r e n t l y  p o s sible if the F i s h  and 
Game ' c o o p e r a t e s •• ’ ■

A  sup plemental a p propriation w i l l  be n e c e s s a r y  ' 
even if'we get p a r t i a l  fund i n g  through Fish and Game from 
p r e s e n t l y  a v a ilable funds. Your guidance w o u l d  be appreciated 
as to the n e x t  step to take.

A t t a c h m e n t  ’.‘■"I.""
W F C / m t



M E M O R A N D U M S t a t e  o f  A l a s k a

N o v e m b e r  20, 1980

J-22-367-79

465-3603

Settlement of C . R . K . 
v. S t a t e ; H i d d e n  Falls 
H a t c h e r y  C o n s t r u c t i o n  
Contract Claims

This m e m o r a n d u m  is to c o n f i r m  our telephone 
con v e r s a t i o n s  of N o v e m b e r  19 and 20, 1980 r e g a r d i n g  p a r t i a l  
p a y m e n t  of the s e t t l e m e n t  w i t h  the contractor in the action 

• cap t i o n e d  above.

As y o u  w i l l  recall, the state and the contractor 
have agr e e d  'to s e t t l e  this case for $835,000 inclusive of 
interest, costs, and a t t o r n e y’s fe e s , w i t h  the p r o v i s i o n  that 
as m u c h  as p o s s i b l e  w o u l d  b e . p a i d  out of a v a ilable funds, 
and the r e m a i n d e r  t o  be paid out of a s u pplemental a p p r o p r i a­
tion. D u r i n g  n e g o t i a t i o n s  w i t h  the contractor it was 
r e p r e s e n t e d  that b e t w e e n  $100,000 and $200,000 could b e  
paid. Und e r  the terms of the settlement the $835,000 w o u l d  
be a r  i n t e r e s t  at 87„ f r o m  N o v e m b e r  1, 1980 u n t i l  paid.

Y o u  h a v e  i n d i c a t e d  that $115,000 could be m a d e  
available to m a k e  the initial paym e n t  under the settlement. 
Please direct that a state w a r r a n t  in that amount be iss u e d  
p a y a b l e  to the c o n t r a c t o r  and his local counsel, as r e q u e s t e d  
in Hr. C o n d o n’s m e m o r a n d u m  of N o v e m b e r  14, 1980.

The. D e p a r t m e n t  of Law w i l l  obtain a supple m e n t a l  
a p p r o p r i a t i o n  to fund the $835,000 plus interest, w h i c h  must 
be p a i d  to the c o n t r a c t o r  under the terms of the settlement.
Of that amount $ 1 1 5 , 0 0 0  w i l l  be al l o c a t e d  to the D e p a r t m e n t  
of F i s h  and Game to replace the advance for the settlement's 
initial payment. T h e  r e m a i n d e r  w i l l  be p a i d  to the contractor.

Y o u r  a s s i s t a n c e  and m a n y  courtesies in this m a t t e r  
are appreciated.

TO:

F R O M :

Ro n a l d  Skoog DAT£:
C o m m i s s i o n e r
D e p a r t m e n t  of F i s h  and Game p i l e  n o :

. TELEPHONE NO:

W i l l i a m  F. C u m m i n g s S U B J E C T :

A s s i s t a n t  A t t o r n e y  Gene r a l  
T r a n s p o r t a t i o n  S e c t i o n  
D e p a r t m e n t  of L a w  - J u n e a u

\-Jr C/mt
cc: R o n  L o r e n s e n
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IN THE S U P E R I O R  COU R T  FOR T H E  STATE OF A L A S K A  

THI R D  J U D I C I A L  D I S T R I C T S  Q E l  V P  ̂

- -  a t  a n c h o r a g e  D e p a r t m e n t  o f l - w
A ^ c v fla u

E D G A R  BAILEY, et-al.,

Plaintiffs,• v .
L O W E L L  THOMAS, JR., L i e u t e n a n t  
G o v e r n o r  of. the State of Alaska,

D e f e n d a n t ,

MICHAEL BEIRNE, e t  a l .  , ,'j . a n a
il

II
ii .1

ji D e f e n d a n t -  
Intervenors.

A H  2 8 198)

No. 3AN-78-1592 Civil

Co'iL .h°T,
AiA^ A  >rlaf r  -

. I i
II

!i 
|! 
• i
i;
ii

J U D G M E N T
... 'U ry

IT IS H E R E B Y  O R D E R E D  AND A D J U D G E D  that p l a i n t i f f  

T r u s t e e s  for A l a s k a  reco v e r  from -the State of A l a s k a  the sum 

of $ 1 2 , 8 1 7 . 5 0  in a t t o r n e y s  fees plus interest at e i g h t  p e r c e n t

per an n u m  f r o m  A u g u s t  18, 1978 u n t i l  the date of p a v m e n t ; -IL
■ V)+£Uju 0-&JLM
/ 1

D A T E D  at A n c h o r a g e , A l a s k a  this 

1981.

aay oz

S u p e r i o r  C o u r t

»••I

i  rr.rlHv on., I .---------
c, v r j '” was sent to:

:z) (>i P.e-tcrd, or
i >i ....

iL.I
D.C.E 

Kcc’d Jnl.
D eju iy  Clerk



_■ Plaintiffs,

L O W E L L  T H O M A S ,  J R . ,  L i e u t e n a n t  

G o v e r n o r  o f  t h e  S t a t e  o f  A l a s k a ,

. D e f e n d a n t ,

a n d

J

M I C H A E L  B E I R N E , " e t  a l . ,

D e f e n d a n t -

I n t e r v e n o r s .

EDGAR 3 A I L E Y ,  e t  a l . ,

N o .  3 A N  7 8 - 1 5 9 2  C i v i l

O R D E R

in.L'Jl? Tri.i c „
U~« T„m  C e o « ,

°<«vC7

6  © s o  •
Cî i( 0F.

Br~ W  ̂  « M r s

......

RECEIVED
Department of L a w

'. JAN 7 1981
Office of the Attorney General 

Anchorage Branch. 
Anchorage, Alaska.

V 1 ' *

H a v i n g  r e v i e v r e a  t h e  p l a i n t i f f ' s  1-lotion f o r  A t t o r n e y  

F e e s ,  t h e  d e f e n d a n t ' s  O p p o s i t i o n  f i l e d  t h e r e t o ,  a n d  t h e  S u p r e m e  

C o u r t ' s  O p i n i o n  i n  T h o m a s  v. B a i l e y , O p .  N o .  2 0 9 4 ,  M a y  1 6 ,  1 9 8 0 ,

t

t h e  C o u r t  c o n c l u d e s ,  t h a t  a n  a w a r d  o f  a c t u a l  a t t o r n e y ' s  f e e s  i s  

a p p r o p r i a t e  i n  t h e  i n s t a n t  c a s e .  H a v i n g  r e a c h e d  t h i s  c o n c l u s i o n  

i t  i s  h e r e b y

O R D E R E D  t h a t  p l a i n t i f f s  s h a l l  r e c o v e r  f r o m  t h e  S t a t e  o f • 

A l a s k a  t h e  s u m  o f  $ 1 2 , 8 1 7 . 5 0  i n  a t t o r n e y ' s  f e e s .

D A T E D  a t  A n c h o r a g e ,  A l a s k a  t h i s  d a y  o f  J a n u a r y ,

1 9 8 1

/' / /  //■
M A R K  C. R O W L A N D  •

S u p e r i o r  C o u r t  J u d c e
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34

TH IRD  J U D IC IA L  D I S T R IC T

R O N A L D  11. Z O B E L  and 
P A T R I C I A  L. ZOBEL, 
h u s b a n d  and wife,

P l a i n t i f f s ,

v.

T H O M A S  WILLIAMS, • 
C O M M I S S I O N E R  OF R E V E N U E  
a n d  ST A T E  OF ALASKA,

D e f e n d a n t s .

f e b o *

Case. No. 3 A N - 8 0 - 2 8 5 6  Civil

S T I P U L A T I O N  AND O R D E R  RE A T T O R N E Y  FEES 

In o r d e r  to settle all disputes r e l a t i n g  to a t t orney 

fees and costs i n c u r r e d  in the l i t i g a t i o n  of this case before the 

s u p e r i o r  court and the A l a s k a  S u p r e m e  Court, the part i e s  agree as 

f o l l o w s :

1. The State of A l a s k a  agrees to p a y  a t t orney fees 

a n d  costs i n c u r r e d  b y  p l a i n t i f f s  as of Octo b e r  24, 1980, and - '• •

• • . . .  v* »•
a t t r i b u t a b l e  to the p o r t i o n  of this l i t i g a t i o n  d e a l i n g  w i t h  "the

: i

income t a x  e x e m p t i o n  statute (AS 43.20.017).

2. P l a i n t i f f s  agr e e  that the a t t o r n e y  fees and costs 

r e f e r r e d  to in p a r a g r a p h  1 are as f o l l o w s :

S u p e r i o r  Court:

A t t o r n e y  fees $ 8,730.00
Costs 172.35

A l a s k a  Supreme Court:

A t t o r n e y  fees $ 4 , 8 0 5 . 0 0
Costs -Q-

T O T A L  C $ 1 3 , 707.35 \
^  ---------  J

3. If p l a i n t i f f s  p r e v a i l  in their a p p e a l  to the United

States S u p r e m e  Court r e l a t i n g  to the p e r m a n e n t  fund dividend 

p r o g r a m  (AS 43.23), the state agrees to p a y  a t t o r n e y  fees and 

costs i n c u r r e d  by p l a i n t i f f s  as of O c t o b e r  24, 19S0, and a t t r i b u­

table to the p o r t i o n  of the l i t i g a t i o n  d e a l i n g  w i t h  the u e r manent

fund d i v i d e d  program.

i f o
CM.
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r e f e r r e d  to in p a r agraph 3 are as follows: 

S u p erior C o u r t :

7

A t t o r n e y  fees 
Costs

A l a s k a  Supreme Court:

A t t o r n e y  fees 
Costs

TOTAL

$ 8,730.00 
172.35

$ 4,305.00 
-0-

$13,707.35

D A T E D  at Juneau, Alaska, this day of January,

W I L S O N  L. CONDON 
A T T O R N E Y  G E N ERAL

Susan A. Burke 
A s s i s t a n t  A t t o r n e y  General

D A T E D  at Anchorage, Alaska, this / 3  day of January,

/"7

M a r k  /A. S a n d b e r g  
A t t o r n e y  for'Plain'u^rfs--

PILED  IN T r ie  T n lA L  COUF .V J
SJ=!? o f  T h ir d  D is tr ic tr r,y t'vay

19S1.

O R D E R
Clerk cf vhe Trial Courts 

Ey . .   Deputy

IT IS SO ORDERED.'

D A T E D  at Anchorage, Alaska, this "/Lr) day of

t ^  l - ^ T l g ? ..
i. cvpy 'Ji ecc '
jvr ■a - t w j t a  c  w
Q  O f . i c r :  

e t a d d re s s  ol rc 
D.O.E.

- 8 l

* 4 m V'.»t

(J VKptii? GiSiit

/
Jtadge of' thev-Superior Court

jon 
o z'uvr




