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T W E L F T H  L E G I S L A T U R E  - SECOND SESSION 

ffi '' A  B I L L  ■

For a n  Act entitled* ”An Act r e l a t i n g  to payment procedures o n  certain public 

y M z M ' -  c o n t r a c t s .”

BE I T  ENACTED BY T H E  L E G I S L A T U R E  O F  T H E  STATE OF ALASKA*

* Section l.~ AS 36 is a m e nded b y  adding a n e w  chapter to read:

C H A P T E R  90. MISCELLANEOUS PROVISIONS.

Sec. 36.90.001. PUBLIC CONSTRUCTION CONTRACT PAYMENTS. (a) The 

st a t e  shall Initiate payment to the contractor for the amount due under 

a public c o n s t r u c t i o n  or public w o r k  contract v/ithin 15 days after the

contractor submits to the state a bill for materials or services and a

sworn statement that all employees employed o n  the project by the con­

tractor and all subcontractors h a v e  b e e n  paid n o t  less than the estab­

lish e d  p r e vailing r a t e  of p a y  as determined and published b y  the Depart­

ment of Labor.

(b) If the state fails to make a payment due un d e r  this section, 

it shall p a y  interest, to the contractor un d e r  A S  45.45.010(a) o n  the

~::r: amount due.- If a failure t o  m a k e  a payment due u n d e r  this; section

' continues for 60 days or more, t h e  state shall p a y  the contractor a

p e n alty of 10 p e r c e n t  of the amount due plus interest.

(c) The state or a political subdivision of the state is liable to 

a contractor registered u n d e r  AS 08.18 for interest at the rate provided 

in AS 45.45.010(a) o n  r e t ainage o n  a contract for public works or public 

construction. Interest o n  retainage accrues f r o m  the date of approval 

of a p a y  estimate until t h e  date of payment to the contractor or applica-

contract. A



contract pr o v i s i o n  p u r porting to waive the Interest provisions of this 

subsection is v o i d  as c o n t r a r y  to public policy.

A S  36.95.010 is amended to read:

 Sec.“l 3 6 . 95*010. DEFINITIONS. . In this title IAS 36.05 - 36.25]

unl e s s  the context requires otherwise

(1) "contractor" means the contractor including subcontractors 

performing w o r k  ne c e s s a r y  to facilitate public construction!

. (2) "laborer, mechanic, or field surveyor" means a p e r s o n  who 

engages in w o r k  which is basically physical or u n s k i l l e d  in nature; or 

who engages in work, requiring the use of tools or machines, which 

b a s ically consists of the shaping a n d  working of materials Into some 

type of structure, m a c h i n e  or other object j or w h o  engages in outdoor 

tasks related to the operation of finding and delineating contour, 

dimensions, position, topography, as of any part of the earth*s surface, 

b y  preparation of measured plan or description of any area or other 

port i o n  of country or of road or line through any area o r  other portion 

o f  countryi

(3) . "public construction" or "public wor k s "  means the on-site 

field surveying, erection, rehabilitation, alteration, extension or 

repair, including p a i nting or redecorating of buildings, highways o r  

other inprovements to r e a l  p r o perty u n d e r  contract for the.state, a 

political subdi v i s i o n  of the state, o r  a regional school boa r d  w i t h  

respect to a n  educational facil i t y  under A S  14.08.161;

(4) "qualified" means one who, except for apprentices, is a 

j o u r n e y m a n  m e c h a n i c  in his particular trade;

(5) "resident" means a person w h o  maintains his domicile in 

the states domicile Is the true a n d  permanent h o m e  of a person from

In t ention of removing and to w h i c h  he intends to
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(6) " s t a t e  o r  a political subdivision of the state" means any 

state department, s t a t e  agency, state university, borough, city, village, 

school district o r  o t h e r  state subdivision;

(7) I " w a g « i "  includes fringe benefitsj_

(8) " r e tainage" means m o n e y  w i t h h e l d  from a contractor until 

completion of a  contract or other c o n t i n g e n c y  which the contractor has 

earned as evidenced b y  approval of the applicable pay e s t i m a t e .
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II. F I S C A L  D E T A I L
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BRU, P r o g r a m ,  O r  S u b p r o g r a m ( s )  A f f e c t e d  ^
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a m o u n t s  a n d  f u n d i n g  f o r  e a c h  c o m p o n e n t  i n  th e a n a l y s i s  s e c t i o n . )

E X P E N D I T U R E S  ( T h o u s a n d s  o f  D o l l a r s )

- ' THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

F Y  82 F Y  83 F Y  84 F Y  85 F Y  86 F Y  87

1 0 0  P E R S O N A L  S E R V I C E S
2 0 0  T R A V E L

3 0 0  C O N T R A C T U A L
4 0 0  C O M M O D I T I E S
5 0 0  E Q U I P M E N T
6 0 0  L A N D  &  S T R U C T U R E S
7 0 0  G R A N T S , C L A I M S , E T C .

•

T O T A L

F U N D I N G  ( T h o u s a n d s  o f  D o l l a r s )

G E N E R A L  F U N D
F E D E R A L  F U N D S
O T H E R  ( S p e c i f y  S o u r c e )

•

P O S I T I O N S

F U L L  T I M E
P A R T  T I M E
T E M P O R A R Y

III. A N A L Y S I S  (See F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  III)

3 6 . 9 0 . 0 0 1  (a) D i r e c t  C o s t  i s  l o s s  o f  i n t e r e s t  o n  2 0 %  o f  c o n t r a c t  a m o u n t

f o r  7 3  d a y s .  2 0 %  o f  $ 3 0 0  m i l l i o n  =  $ 6 0  m i l l i o n .  A s s u m e  

S t a t e  e a r n s  1 2 %  o n  i t s  m o n e y .  Then, $ 0 0  m i l l i o n  (0.12) 

(_f3\ =  $ 1 . 4 4  m i l l i o n .

3 6 5

I n d i r e c t  C o s t  i s  i n c r e a s e d  c o s t  o f  b o n d i n g  ( a s s u m e  0 . 5 %  o f  

c o n t r a c t )  $ 3 0 0  m i l l i o n  (.005) -  $ 1 . 5 0  m i l l i o n .

(b) I n t e r e s t  o n  r e t a i n a g e  is c a l c u l a t e d  a t  $ 1 3 5 , 0 0 0 .

E s t i m a t e d  t o t a l  a n n u a l  c o s t  o f  t h i s  b i l l  i s  $ 3 , 0 7 5 , 0 0 0 .

IV. D A T E  F e b r u a r y  11, 1 9 8 2  P R E P A R E D  B Y  J e r o m e  A. M u r p h y

A G E N C Y _________ D Q T / P F
O r i g i n a l :  L e g i s l a t i v e  F i n a n c e  P H O N E ___________ 4 6 5 - 3 9 0 0
cc: B u d g e t  a n d  M a n a g e m e n t

P r i m e  S p o n s o r  ( F i r s t  L e g i s l a t o r  N a m e d )  ‘ 

3 3 - 0 0 1  (Rev. 12 / 8 1 )



JAY S  HAM M OND. EO V ER H O R

DEPARTMENT OF TRA N SPORTA T IO N  AND PUBLIC  FA C IL IT IES P.O. BOX 3-1000 
JUNEAU. ALASKA 99811 
(TELEX 099-15 337)

February 18, 1982

Re: CS SS HB 146(L&C)
R e la t in g  t o  Payment Procedures 
on C er ta in  Pub l ic  Contracts

Honorable John F u l l e r ,  Chairman 
House Rules Committee 
Alaska S ta te  l e g i s l a t u r e  
Pouch V
Juneau, Alaska 99811

Dear Represen ta t iv e  F u l l e r :

We have rev iewed the r e f e r en c ed  ve rs ion  o f  House B i l l  146(L&C) and b e l i e v e  
that  th i s  proposed l e g i s l a t i o n  i s  both  unnecessary, as i t  a p p l i e s  t o  th i s  
Department, and no t  i n  the  b e s t  i n t e r e s t  o f  the S ta te ,  i n  g en e ra l .  Should 
i t  be determined, however, th a t  i t  should be pursued, the f o l l o w in g  comments 
and recommendations a r e  hereby  o f f e r e d  f o r  your con s ide ra t ion .

I t  i s  recomnended th a t  subsec t ion  36.90.001(a )  be d e l e t e d .  The payment, t o  
the  co n t ra c t o r ,  o f  20% o f  the  con t ra c t  amount p r i o r  t o  beg inning  work i s  not 
on ly  f i s c a l l y  unsound but a l s o  would increase  the r i s k  o f  c o n t ra c to r s  not  p e r ­
forming tha work in  a t im e l y  manner.

This  Department a l r e a d y  ope ra te s  under p o l i c i e s  which minimize the  requirements 
o f  in t e r im  f in an c in g  by  Contrac to rs  w ithout  inc reas ing  the r i s k  t o  the  bondsmen 
o r  in c reas ing  the  premium. In  most con t ra c t s ,  a  m ob i l i z a t i o n  pay i t em  a l lows  
the c o n t ra c to r  t o  r e c o v e r  move-in and set-up cos ts  very  e a r l y  in  the j o b .  
Contractor  payments a r e  made monthly o r  semi-monthly a t  the  C o n t ra c to r ' s  r e ­
ques t .  Reta inage i s  h e ld  t o  a  bare minimum on lump sum c o n t ra c t s  and i s  not 
held  a t  a l l  on most highways, a i r p o r t s  and harbors con t ra c t s .  P r o v i s i o n s  are  
made which pay f o r  s t o c k p i l e d  m a te r ia ls  on the j o b  s i t e  p r i o r  t o  in co rpo ra t io n  
in t o  the  p r o j e c t  and on b u i ld in g s  con trac ts  bonding, insurance and b idd ing  
expenses a r e  pa id  immediate ly  a f t e r  the n o t i c e  t o  proceed i s  i s sued .  These 
p o l i c i e s  were deve loped  through coopera t iv e  e f f o r t s  w i th  the  c o n t ra c t in g  in ­
dustry  in  an e f f o r t  t o  minimize f i n a n c i a l  problems wh i le  s t i l l  mainta in ing  a 
com pet i t i v e  b i d d i n g  a tnorphere .
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R e g a r d i n g  sub s e c t i o n  (b), t h e  l a n g u a g e  "Initiate Payment" is unclear. T h e  i n­

itiation of the p a y m e n t  p r o c e s s  m a y  b e  i n t e r preted t o  m e a n  a n y t h i n g  f r o m  the 

appr o v a l  of a  C o n t r a c t o r s  i n v o i c e  o r  the s i g ning of a  m o n t h l y  p a y  e s t i m a t e  t o  

t he actual m a i l i n g  o f  the w a r r a n t  t.o the Contractor, a  p r o c e s s  w h i c h  c o u l d  

e ntail from th r e e  t o  t e n  d a y s  (or more), d e p e n d i n g  o n  the r e m o t e n e s s  o f  the 

p r o j e c t  site o r  i ts d i s t a n c e  f r o m  t he finance office.

It is suggested that the t e r m  "Intitate payment" b e  r e p l a c e d  w i t h  "Issue 

Payment", in w h i c h  c a s e  the p e r i o d  o f  time a l l o w e d  s h o u l d  b e  c h a n g e d  t o  3 0  d a y s  

in o r d e r  t o  a l l o w  for the ti m e  n e c e s s a r y  to transmit p a y  e s t i m a t e s  o r  b i l l s  

f r o m  a  remote p r o j e c t  s i t e  a n d  t o  a l l o w  for the r e v i e w  a n d  a p p r o v a l  o f  c o m p l e x  

p a y  estimates s u c h  a s  those i n v o l v i n g  multi - m i l l i o n  d o l l a r  c o n t r a c t s  w i t h  a  

m u l t i t u d e  of p a y  i t e m s  w h i c h  m u s t  a l l  b e  v e r i f i e d  a n d  a p p r o v e d  p r i o r  t o  i s s uing 

a  warrant.

It should a l s o  b e  p o i n t e d  o u t  t h a t  w h e r e  sub s e c t i o n  (b) u s e s  the l a n g u a g e  ".. 

the c o n t ractor s u b mits... a  b i l l  f o r  m a t e r i a l s  o r  services...", thi s  t e r m i n o l o g y  

is not a p p licable t o  m o s t  a l l  o f  t h e  constr u c t i o n  c o n t r a c t s  a d m i n i s t e r e d  b y  

DOT/PF. Firstly, p a y m e n t  f o r  p u b l i c  w o r k s  c o n t r a c t s  is n o t  m a d e  d i r e c t l y  

f o r  m a terials o r  s e r v i c e s  b u t  f o r  items of w o r k  for w h i c h  u n i t  p r i c e s  a r e  bid. 

Secondly, in m o s t  c a s e s  the c o n t r a c t o r  does not s ubmit a  bill. Instead, a  p a y  

e s t i m a t e  is p r e p a r e d  b y  the S t a t e  a n d  appr o v e d  b y  the Contractor.

It is a l s o  u n c l e a r  w h e t h e r  t h e  C o n t r a c t o r  u n d e r  (b) w o u l d  b e  p a i d  o n  t he r e g u l a r  

b a s i s  a s  set u p  i n  t h e  c o n t r a c t  (monthly o r  semi-monthly), o r  w h e t h e r  h e / s h e  

c o u l d  s u bmit w e e k l y  o r  e v e n  d a i l y  bills.

Sub s e c t i o n  (b) is s i l e n t  c o n c e r n i n g  t h e  c onseq u e n c e s  o f  the C o n t r a c t o r ' s  f a i l u r e  

t o  submit the s w o r n  s t a t e m e n t  r e g a r d i n g  p r e v ailing wages.

T h e  following l a n g u a g e  is s u g g e s t e d  f o r  subsection (b) in o r d e r  t o  c l a r i f y  the 

a b o v e  points:

(b) T h e  State s h a l l  i s s u e  p a y m e n t  to t he Contractor, f o r  t h e  a m o u n t  d u e  u n d e r  

the p ublic c o n s t r u c t i o n  o r  p u b l i c  wo r k s  contract, w i t h i n  3 0  d a y s  f o l l o w i n g  

the e nd of the p a y  p e r i o d  f o r  w h i c h  p a y ment is b e i n g  made. T h e  C o n t r a c t o r  

shall s ubmit a  s w o r n  st a t e m e n t ,  t o  the St a t e  a t  the e n d  o f  the p a y  period, 

certifying t h a t  a l l  e m p l o y e e s  e m p l o y e d  o n  the p r o j e c t  d u r i n g  t h e  p a y  p e r i o d  

b y  the C o n t r a c t o r  a n d  a l l  s u b c o n t r a c t o r s  hav e  b e e n  p a i d  n o t  l e s s  th a t  t he 

established p r e v a i l i n g  r a t e  o f  p a y  as d e t e rmined a n d  p u b l i s h e d  b y  t h e  

D e p a rtment o f  Labor. Failure, b y  t h e  Contractor, to s u b m i t  t he a b o v e  sworn 

statement sh a l l  b e  c a u s e  f o r  the S t a t e  t o  de l a y  payment, w i t h o u t  i n t e r e s t  

or penalty, u n t i l  s u c h  a  s w o r n  sta t e m e n t  is submitted.

In reference t o  s u b s e c t i o n  ( c ) , , i t  m u s t  b e  s tated tha t  this D e p a r t m e n t  s t r o n g l y  
o p p oses the p r i n c i p l e  o f  a  p e n a l t y ,  o t h e r  than interest o n  l a t e  p a y m e n t s .  T h i s  

De p a r t m e n t  has, w e  believe, a n  e x c e l l e n t  r ecord f o r  m a k i n g  t i m e l y  p a y m e n t s  to 

C o n t r actors and i t  is n o t  a n t i c i p a t e d  that su c h  a  p e n a l t y  p r o v i s i o n  w o u l d  e v e r



Representative John Fuller -3- February 18, 1982

b o  used, w e r e  it inacted. O u r  g e n e r a l  c o n t r a c t  p rovisions, in e v e r y  c o n s t r u c t i o n  
contract, c o n t a i n  a n  a d m i n i s t r a t i v e  c l a i m s  c l ause w h i c h  p r o v i d e s  the v e h i c l e  to 

r e m e d y  ine q u i t i e s  o r  disp u t e s  w h e n e v e r  they m a y  o ccur. Suc h  a n  a v e n u e  has 

a l w a y s  b e e n  a v a i l a b l e  to o u r  C o n t r a c t o r s  and is b e l i e v e d  t o  b e  m u c h  m o r e  equi­

tab l e  th a n  a n  a u t o m a t i c  p e n a l t y  f o r  a n  event, r e g a r d l e s s  of its c a u s a t i o n  o r  

c ircumstance.

It is r e c o m m e n d e d  tha t  t h e  i n t e r e s t  p a y m e n t  p r o v i s i o n  in (c) b e  retained, b u t  

tha t  the 1 0  p e r c e n t  p e n a l t y  p r o v i s i o n  b e  deleted.

R e g a r d i n g  s u b s e c t i o n  (d), i n t e r e s t  o n  retainage, t h e  f o llowing l a n g u a g e  is 

s u g g e s t e d  f or t h e  s e c o n d  s e n t e n c e  i n  o r d e r  to c l a r i f y  t he beg i n n i n g  of a c c r u a l  

of interest:

I nterest o n  r e t a i n a g e  a c c r u e s  f r o m  t h e  t h i r t i e t h  d a y  f o llowing the e n d  of 

the p a y  p e r i o d  fr o m  w h i c h  the r e t a i n a g e  is w i t h h e l d  u n t i l  the d a t e  o f  

p a y m e n t  to t he Contractor.

U n d e r  definitions, S e c t i o n  36.95.010, t h e  t e r m  C o n t r a c t o r  m u s t  a p p l y  o n l y  t o  

the p r i m e  C o n t r a c t o r  as the c o n t r a c t  is o n l y  b e t w e e n  the p r i m e  C o n t r a c t o r  and 

the State. T h e  t e r m  "unskilled" in (2) s h o u l d  n o t  b e  u s e d  t o  d e s c r i b e  a  m e c h a n i c  

o r  a  surve y o r  b u t  c o u l d  a p p l y  t o  a  laborer. In (3). "Public C o n s t ruction" o r  

"Public Works", the terms "onsite" a n d  "real p r o p e r t y "  w o u l d  n o t  a p p l y  to State 

f e r ries c o n s t r u c t e d  u n d e r  c o n t r a c t  w i t h  this D e p a r t m e n t . It is sugg e s t e d  that 

"on-site" b e  d e l e t e d  a n d  t he t e r m  "real Prop e r t y "  b e  c h a nged to "public 

Property". (Reference B l a c k s  L a w  D i c t i o n a r y  f o r  t h e s e  terms.) The d e f i nition 

o f  "retainage", (6), w o u l d  be i m p r o v e d  b y  r e - w o r d i n g  a s  follows:

(6) "Retainage" m e a n s  money, o r  o t h e r  c o n t i n g e n c y  wh i c h  the C o n t r a c t o r  has 

e a r n e d  as e v i d e n c e d  b y  a p p r o v a l  of t he a p p l i c a b l e  p a y  estimate, w h i c h  is 

w i t h h e l d  f r o m  t he C o n t r a c t o r  un t i l  t he c o m p l e t i o n  o f  the contract.

T h e  above comm e n t s  a r e  m a d e  in t h e  i n t e r e s t  of m a k i n g  the propo s e d  l e g i s lation a  

m o r e  m e a n i n g f u l  a n d  c o n c i s e  doc u m e n t ,  a s  it w o u l d  a p p l y  to t he D e p a r t m e n t  o f  
T r a n s p o r t a t i o n  a n d  P u b l i c  Facilities, w h i c h  wil l  hop e f u l l y  a c c o m p l i s h  its 

i nte n d e d  p u r p o s e  w i t h o u t  u n d u l y  i n c r e a s i n g  the c o s t  o r  a d v e r s e l y  a f f e c t i n g  the 

q u a l i t y  o f  c o n s t r u c t i o n  p r o j e c t s  b u i l t  w i t h  p u b l i c  funds.

Enclosure: Copy of CS SS HB 1 4 6 (L&C)
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O r i g i n a l  s po n s o r :  B r o w n  b y  r e q u e s t O f f e r e d :  2 / 3 / 8 2
R e f e r r e d :  R u l e s

I N  T H E  H O U S E
B Y  T H E  L A B O R  A N D  
C O M M E R C E  C O M M I T T E E

CS F O R  S P O N S O R  S U B S T I T U T E  F O R  H O U S E  B I L L  NO. 146 (L&C)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E L F T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A  B I L L

F o r  a n  Act e n t i t l e d :  " A n  A c t  r e l a t i n g  to p a y m e n t  p r o c e d u r e s  o n  c e r t a i n

p u b l i c  c o n t r a c t s . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  ALAS KA :

** S e c t i o n  1. A S  36 is a m e n d e d  b y  a d d i n g  a  n e w  c h a p t e r  to  read:

C H A P T E R  90. M I S C E L L A N E O U S  P R O V I S I O N S .

Sec. 3 6 . 9 0 . 0 0 1 .  P U B L I C  C O N S T R U C T I O N  C O N T R A C T  P A Y M E N T S .  (a) At 

the r e q u e s t  of a c o n t r a c t o r  t h e  s t a t e  s h a l l  p a y  the c o n t r a c t o r  20 p e r c e n t  

o f  the a m o u n t  of th e c o n t r a c t  on or b e f o r e  the da t e  the s t a t e  g i v e s  the 

c o n t r a c t o r  n o t i c e  to p r o c e e d  w i t h  the p u b l i c  c o n s t r u c t i o n  or p u b l i c  w o r k  

c o v e r e d  b y  th e c o n t r a c t .

(b) T h e  s t a t e  s h a l l  i n i t i a t e  p a y m e n t  to t h e  c o n t r a c t o r  fo r the 

a m o u n t  due u n d e r  t he  p u b l i c  c o n s t r u c t i o n  or p u b l i c  w o r k  c o n t r a c t  w i t h i n  

15 d a y s  a f t e r  the c o n t r a c t o r  s u b m i t s  to the s ta te  a b i l l  f o r  m a t e r i a l s  

or  s e r v i c e s  a n d  a s w o r n  s t a t e m e n t  that  al l e m p l o y e e s  e m p l o y e d  o n  the 

p r o j e c t  b y  the c o n t r a c t o r  a n d  all s u b c o n t r a c t o r s  h a v e  b e e n  p a i d  n o t  less 

t h a n  the e s t a b l i s h e d  p r e v a i l i n g  r a t e  of p a y  as d e t e r m i n e d  a n d  p u b l i s h e d  

b y  the D e p a r t m e n t  of L a b o r .

(c) If the s t a t e  f a i l s  to m a k e  a p a y m e n t  due u n d e r  t hi s  s e c t i o n ,  

it s h a l l  p a y  i n t e r e s t  t o  the c o n t r a c t o r  u n d e r  AS 4 5 . 4 5 . 0 1 0 ( a )  o n  the 

a m o u n t  due. If a f a i l u r e  to m a k e  a p a y m e n t  due u n d e r  thi s s e c t i o n  

c o n t i n u e s  f o r  60 d ay s  or m o r e ,  t h e  s t a t e  s h a l l  p a y  the c o n t r a c t o r  a 

p e n a l t y  of 1 0  p e r c e n t  of the a m o u n t  due plus in t e r e s t .

(d) T h e  s t a t e  or a p o l i t i c a l  s u b d i v i s i o n  of th e s t a t e  is l i a b l e  to 

a c o n t r a c t o r  r e g i s t e r e d  u n d e r  AS  0 8 . 1 8  f o r  i n t e r e s t  at the r a t e  p r o v i d e d

1 CSSSHB 146(L&C)



------------ '

1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28 

29

i n  A S  4 5 . 4 5 . 0 1 0 ( a )  o n  r e t a i n a g e  o n  a c o n t r a c t  for p u b l i c  w o r k s  o r  p u b l i c  

c o n s t r u c t i o n .  I n t e r e s t  o n  r e t a i n a g e  a c c r u e s  f r o m  t h o  d u t e  of a p p r o v a l  

of a  p a y  e s t i m a t e  u n t i l  t h e  d a t e  of p a y m e n t  to the c o n t r a c t o r  or a p p l i c a­

t i o n  t o w a r d  the o b l i g a t i o n  o f  the c o n t r a c t o r  u n d e r  the c o n t r a c t .  A 

c o n t r a c t  p r o v i s i o n  p u r p o r t i n g  t o  w a i v e  th e i n t e r e s t  p r o v i s i o n s  of this 

s u b s e c t i o n  is v o i d  as  c o n t r a r y  to p u b l i c  p o l i c y .

* Sec. 2. A S  3 6 . 9 5 . 0 1 0  is a m e n d e d  to read:

Sec.  3 6 . 9 5 . 0 1 0 .  D E F I N I T I O N S .  I n  t h i s  t i t l e  [AS 3 6 . 0 5  - 36 .2 5]  

u n l e s s  t h e  c o n t e x t  r e q u i r e s  o t h e r w i s e

(1) " c o n t r a c t o r "  m e a n s  t h e  c o n t r a c t o r  i n c l u d i n g  s u b c o n t r a c t o r s  

p e r f o r m i n g  w o r k  n e c e s s a r y  to f a c i l i t a t e  p u b l i c  c o n s t r u c t i o n ;

(2) " l a b o r e r ,  m e c h a n i c ,  o r  f i e l d  s u r v e y o r "  m e a n s  a p e r s o n  w h o  

e n g a g e s  i n  w o r k  w h i c h  is b a s i c a l l y  p h y s i c a l  or u n s k i l l e d  i n  n a tu re;  or 

w h o  e n g a g e s  in  work, r e q u i r i n g  the us e of t o o l s  or  m a c h i n e s ,  w h i c h  

b a s i c a l l y  c o n s i s t s  o f  the s h a p i n g  a n d  w o r k i n g  of m a t e r i a l s  i n t o  so m e  

ty p e  of s t r u c t u r e ,  m a c h i n e  or o t h e r  o b j e c t ;  or  who  e n g a g e s  in o u t d o o r  

t a s k s  r e l a t e d  t o  the o p e r a t i o n  of f i n d i n g  a n d  d e l i n e a t i n g  c o n t o u r ,  

d i m e n s i o n s ,  p o s i t i o n ,  t o p o g r a p h y ,  as of a n y  p a r t  of the e a r t h ' s  s u r f a c e ,  

b y  p r e p a r a t i o n  of m e a s u r e d  p l a n  or d e s c r i p t i o n  of a n y  a r e a  or o t h e r  

p o r t i o n  o f  c o u n t r y  o r  of r o a d  o r  l in e  t h r o u g h  a n y  a r e a  or o t h e r  p o r t i o n  

of c o u n t r y ;

(3) " p u b l i c  c o n s t r u c t i o n "  o r  " p u b l i c  w o r k s "  m e a n s  the o n s i t e  

f i e l d  s u r v e y i n g ,  e r e c t i o n ,  r e h a b i l i t a t i o n ,  a l t e r a t i o n ,  e x t e n s i o n  or 

r e p a i r ,  i n c l u d i n g  p a i n t i n g  or r e d e c o r a t i n g  of  b u i l d i n g s ,  h i g h w a y s  or 

o t h e r  inproveraents to  r e a l  p r o p e r t y  u n d e r  c o n t r a c t  for the state, a 

p o l i t i c a l  s u b d i v i s i o n  of the st a t e ,  or a  r e g i o n a l  s c h o o l  b o a r d  w i t h  

r e s p e c t  to  a n  e d u c a t i o n a l  f a c i l i t y  u n d e r  AS 1 4 . 0 8 . 1 6 1 ;

(4) " q u a l i f i e d "  m e a n s  one who, e x c e p t  f o r  a p p r e n t i c e s ,  is a 

j o u r n e y m a n  m e c h a n i c  i n  h i s  p a r t i c u l a r  trade;

-2- C S S S H B  1 4 6 (L&C)



(5) " r e s i d e n t "  m e a n s  a p e r s o n  w h o  m a i n t a i n s  h i s  d o m i c i l e  i n  

th e sta te:  d o m i c i l e  is t h e  t r u e  a n d  p e r m a n e n t  h o m e  of a p e r s o n  f r o m

w h i c h  he h a s  n o  p r e s e n t  i n t e n t i o n  of  r e m o v i n g  a n d  to w h i c h  he  i n t e n d s  to

r e t u r n  w h e n e v e r  h e  is a w a y 5

(6 ) " s t a t e  or a p o l i t i c a l  s u b d i v i s i o n  ox the s t a t e "  m e a n s  a n y  

s t a t e  d e p a r t m e n t ,  s t a t e  a g e n c y ,  s t a t e  u n i v e r s i t y ,  b o r o u g h ,  city, v i l l a g e  

s c h o o l  d i s t r i c t  or o t h e r  s t a t e  s u b d i v i s i o n ;

(7) " w a g e s "  i n c l u d e s  f r i n g e  benefitsj_

( 3 ) " r e t a i n a g e "  m e a n s  m o n e y  w i t h h e l d  f r o m  a c o n t r a c t o r  u n t i l

c o m p l e t i o n  of a  c o n t r a c t  o r  o t h e r  c o n t i n g e n c y  w h i c h  the c o n t r a c t o r  h a s  

e a r n e d  as  e v i d e n c e d  b y  a p p r o v a l  of th e a p p l i c a b l e  p a y  e s t i m a t e .

-3- CSSSHB 146(L&C)
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WORK DRAFT P A P E R

S o f o  /

O r i g i n a l  s p o n s o r :  Brown b y  r e q u e s t

I N  THE HOUSE BY THE FINANCE COMMITTEE

CS FOR SPONSOR SUBSTITUTE FOR HOUSE B I L L  NO. 146 ( F i n a n c e )

I N  THE LEGISLATURE OF THE STATE OF ALASKA 

TWELFTH LEGISLATURE -  SECOND SESSION

A B I L L

F o r  an  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  p a y m e n t  p r o c e d u r e s  on c e r t a i n  p u b l i c

c o n t r a c t s . "

[BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1 .  AS 36 i s  amended b y  a d d i n g  a new c h a p t e r  t o  r e a d :

CHAPTER 90 .  MISCELLANEOUS P R O V IS IO N S .

S e c .  3 6 . 9 0 . 0 0 1 .  PUBLIC CONSTRUCTION CONTRACT PAYMENTS. ( a )  T h e  

s t a t e  s h a l l  i n i t i a t e  paym ent  t o  t h e  c o n t r a c t o r  f o r  t h e  amount due u n d e r  

a  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k  c o n t r a c t  w i t h i n  15 days  a f t e r  t h e  

c o n t r a c t o r  s u b m i t s  t o  t h e  s t a t e  a  b i l l  f o r  m a t e r i a l s  o r  s e r v i c e s  an d  a 

s w o r n  s t a t e m e n t  t h a t  a l l  e m p l o y e e s  e m p l o y e d  on  t h e  p r o j e c t  b y  t h e  c o n ­

t r a c t o r  and a l l  s u b c o n t r a c t o r s  h a v e  b e e n  p a i d  n o t  l e s s  th a n  th e  e s t a b ­

l i s h e d  p r e v a i l i n g  r a t e  o f  p a y  a s  d e t e r m i n e d  and p u b l i s h e d  b y  t h e  D e p a r t ­

m en t  o f  L a b o r .

( b )  I f  t h e  s t a t e  f a i l s  t o  make a  p a y m e n t  due u n d e r  t h i s  s e c t i o n ,  

i t  s h a l l  p a y  i n t e r e s t  t o  t h e  c o n t r a c t o r  u n d e r  AS 4 5 . 4 5 . 0 1 0 ( a )  on  t h e  

am ount  d u e .  I f  a f a i l u r e  t o  make a  p a y m e n t  due u n d e r  t h i s  s e c t i o n  

c o n t i n u e s  f o r  60 d a ys  o r  m o r e ,  t h e  s t a t e  s h a l l  p a y  t h e  c o n t r a c t o r  a  

p e n a l t y  o f  10 p e r c e n t  o f  t h e  am ount  due  p l u s  i n t e r e s t .

( c )  The  s t a t e  o r  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e  i s  l i a b l e  t o  

a  c o n t r a c t o r  r e g i s t e r e d  u n d e r  AS 0 8 . 1 8  f o r  i n t e r e s t  a t  t h e  r a t e  p r o v i d e d  

i n  AS 4 5 . 4 5 . 0 1 0 ( a )  o n  r e t a i n a g e  on  a  c o n t r a c t  f o r  p u b l i c  w o rk s  o r  p u b l i c  

c o n s t r u c t i o n .  I n t e r e s t  on r e t a i n a g e  a c c r u e s  f r o m  t h e  d a t e  o f  a p p r o v a l  

o f  a  p a y  e s t i m a t e  u n t i l  t h e  d a t e  o f  p a y m e n t  t o  t h e  c o n t r a c t o r  o r  a p p l i c a ­

t i o n  t o w a r d  t h e  o b l i g a t i o n  o f  t h e  c o n t r a c t o r  u n d e r  t h e  c o n t r a c t .  A

-1- CSSSHB 1 4 6 (Fin)
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contract provision purporting to waive the interest provisions of this 
subsection is void as contrary to public policy.

* Sec. 2. AS 36.95.010 is amended to read:

Sec. 36.95.010. DEFINITIONS. In this title [AS 36.05 - 36.25] 

unless the context requires otherwise
(1) "contractor’' means the contractor including subcontractors 

performing work necessary to facilitate public construction;

(2) "laborer, mechanic, or field surveyor" means a person who 

engages in work which is basically physical or unskilled in nature; or 
who engages in work, requiring the use of tools or machines, which 

basically consists of the shaping and working of materials into some 

type of structure, machine or other object; or who engages in outdoor 

tasks related to the operation of finding and delineating contour, 

dimensions, position, topography, as of any part of the earth's surface, 

by preparation of measured plan or description of any area or other 
portion of country or of road or line through any area or other portion 
of country;

(3) "public construction" or "public works" means the on-site 
field surveying, erection, rehabilitation, alteration, extension or 

repair, including painting or redecorating of buildings, highways or 

other inprovements to real property under contract for the state, a 

political subdivision of the state, or a regional school board with 

respect to an educational facility und̂ r AS 14.08.161;

(4) "qualified" means one who, except for apprentices, is a 

journeyman mechanic in his particular trade;

(5) "resident" means a person who maintains his domicile in 
the state: domicile is the true and permanent home of a person from 

which he has no present intention of removing and to which he intends to 

return whenever he is away;

-2- CSSSHB 146(Fin)
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(6) "state or a political subd i v i s i o n  of the state" means any 

state department, state agency, state university, borough, city, village, 

school district or other state subdivision;

(7) "wages" includes fringe b e n e f i t s ^

(8) "retainage" means money w i t h h e l d  from a contractor until 

completion of a contract or other conti n g e n c y  which the contractor has 

earned as evidenced by approval of the applicable pay e s t i m a t e .

L 20A
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I n t r o d u c e d :  3 / 1 1 / 8 1
R e f e r r e d :  L a b o r  &  C o m m e r c e

I N  T H E  H O U S E BY B R O W N  BY  R E Q U E S T

S P O N S O R  S U B S T I T U T E  F O R  H O U S E  B I L L  NO. 14 6

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E L F T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

For  a n  A c t  e n t i t l e d :  " A n  Ac t r e l a t i n g  to p a y m e n t  p r o c e d u r e s  o n  c e r t a i n

p u b l i c  c o n t r a c t s . "

BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L AS KA :

* S e c t i o n  1. A S  3 5 . 1 5  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 3 5 . 1 5 . 1 5 5 .  C O N T R A C T  P A Y M E N T S .  (a) T h e  d e p a r t m e n t  s hall p a y  

a c o n t r a c t o r  20 p e r c e n t  o f  th e a m o u n t  o f  the c o n t r a c t  o n  jr b e f o r e  the 

d a t e  th e d e p a r t m e n t  g i v e s  t h e  c o n t r a c t o r  n o t i c e  to p r o c e e d  w i t h  t h e  

w o r k  c o v e r e d  b y  t h e  c o n t r a c t .

(b) T h e  d e p a r t m e n t  s h a l l  p a y  t h e  c o n t r a c t o r  t h e  a m o u n t  d u e  u n d e r  

the c o n t r a c t  w i t h i n  15 da y s  a f t e r  t h e  c o n t r a c t o r  s u b m i t s  a bill to the 

d e p a r t m e n t  f o r  m a t e r i a l s  or s e r v i c e s .

(c) If the d e p a r t m e n t  f a i l s  to  m a k e  a p a y m e n t  due u n d e r  this 

s e c t i o n ,  it s h a l l  p a y  i n t e r e s t  to t h e  c o n t r a c t o r  u n d e r  A S  4 5 . 4 5 . 0 1 C ( a )  

on  the a m o u n t  due. If a  f a i l u r e  t o  m a k e  a p a y m e n t  du e u n d e r  this 

s e c t i o n  c o n t i n u e s  f o r  60 da y s  or m o r e ,  t h e  d e p a r t m e n t  s h a l l  p a y  the 

c o n t r a c t o r  a p e n a l t y  o f  1 0  p e r c e n t  o f  t h e  a m o u n t  d u e  p l u s  i n t e r e s t .
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