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III. A N A L Y S I S  (See Fiscal Note Preparation Instructions, Section III)

An amendment to HB 118, now Incorporated as CSHB118, would re<|u1re the 
Department of Fish and Game to specify by July 31, 1982, the ’various 
rivers, lakes and streams or parts of them that are Important for the 
spawning, reartr.g, or migration of an dromous fish." The expenditures 
presented In this fiscal note are In response to that amendment. Funds 
represented herein would allow the Department to Inventory the anadromous 
streams of the State, provide for public review and comaent on the 
Inventory In accordance with the provisions of the Alaska Administrative 
Procedures Act, and present the findings of the Inventory and public review 
process 1n documents which are readily available to the public, (continued)
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ANALYSIS (Continued)

Line 100 expenditures under this f isca l  note would provide f o r  the 
employment o f  one permanent fu l l - t im e  Habitat Bio log ist I I I  (Range 
18) ,  three permanent seasonal Fisheries B io log is t I I  positions 
fRange 16 ) ,  and one permanent seasonal Clerk Typist I I I  position 
(Range 8 ) .  An inventory o f  the type being required w i l l  necessitate 
considerable trave l to al low f o r  on-the-ground accumulation and 
ve r i f ic a t ion  o f information on f ish  occurrence. This travel w i l l  
occur by way of commercial transpo*tation (Line 200 expenditures) 
end charter of a i r c r a f t  service from private industry (Line 300 
expenditures). Per diem costs associated with travel and f i e ld  
ac t i v i t i e s  is covered under Line 200. Line 300 expenditures a lso 
cover such fixed costs as rental and typewriter leasing and 
maintenance, and fu rthe r provide f o r  costs associated with printing 
ar.i duplication o f  reports ,  advertising f o r  public hearing or 
meetings, and telephone services. Cartographic and o f f ic e  supplies 
and purchase o f  publications associated with Alaskan f ish  science 
are costs considered in Line 400 expenditures. Line 500 funds w i l l  
be put toward purchase o f chairs , desks, tab les , f i l e  cabinets and 
draft ing equipment.



Maintenance o f  Stream Flows and Levels o f  Water
HB 118

1. Currently, there is no provision 1n law which wi l l  guarantee a perpetual 
supply o f  natu ra l ly  occurring (instream) water fo r  broad public purposes, 
including the maintenance and propagation of f ish and w i ld l i f e ,  recrea­
t ion ,  navigation, and sanitary/water qual ity uses.

2. I t  is important to understand the re lat ionship o f current administrative 
procedures to the new opportunities afforded by HB 118. Unde»- current 
procedures, as f a r  as they re la te  to f ish  and w i ld l i f e  management, the 
Department o f  Fish and Game is required by statute to comment on a l l  
water r ight applications made to the Department o f  Natural Resources.
In so doing, ADF&G Ident i f ies i t s  concerns with the application insofar 
as i t  might a f fec t  the maintenance o f  sustained yields o f  f ish and 
w i ld l i f e .  To this end, ADFSG e ithe r recommends approval o f  the app l i ­
cation without modification, recommends approval contingent upon the 
Incorporation o f  speci fied conditions 1n the water r igh t ,  or recommends 
denial o f  the application. DNR then uses these comments as one o f eight 
factors in determining wnether a permit should be issued.

•
The current procedure allows the opportunity to administratively 
accommodate f ish  and w i ld l i f e  needs; a "reservation" 1s not possib le , but 
appropriations can be made with f ish and w i ld l i f e  concerns 1n mind. 
However, there is no long-term guarantee o f f ish  and w i ld l i f e  protection.

3. The dec1s1on-mak1ng process Involved 1n reviewing a request f o r  a water 
appropriation 1s not changed by HB 118. The public pur o es l i s ted  in #1 
do not represent an Infringement on the "beneficia l use' oundation o f  
the Alaska Water Use Act. That 1s, a l l  uses previously e l ig ib le  f o r  a 
water r ight are s t i l l  e l i g ib le ,  with no additions to the l i s t  o f  
beneficia l uses and no p r io r i t y  established other than what 1s currently 
1n law. In maMng a decision regarding the Issuance o f  a water right fo r  
an Instream appropriation, then, the dec1s1on-mak1ng c r i t e r ia  already in 
law are s t i l l  applicable. This involves a weighing o f  a number o f 
existing statutory considerations by the Department o f Natural Resources.

4. HB 118 does not establ ish use o f  water f o r  f 1sh and w i ld l i f e ,  anu the 
other puolic purposes l i s ted  1n #1, as a superior beneficial use. 
Therefore, exist ing procedures fo r  the procurement o f  water rights by the
public are not preempted and a right to water use fo r  f ish  and w i ld l i f e
and other uses must be secured on a case-by-case, competlve and " f i r s t
come" basis 1n accordance with existing water law.
A previous b i l l  gave p r io r i t y  right to f ish  and w i ld l i f e ,  recreation, 
navigation and sanitary/water qual ity uses. This was primary cause fo r  
the Legis lature to oppose previous versions o f  the b i l l .



5. As a co ro l la ry  to #2, th° i,.stream flow b i l l  would not provide f o r  an
automatic blanket appropriation to the public purposes l i s ted  in *1.
Rather, i t  is exp l ic i t  in the b i l l  that appropriate detai l w i l l  be used 
in defining reeds, and requests f o r  appropriation w i l l  be as s i te  ana 
needs specific as reasonable. The fol lowing is quoted from the b i l l :

"The state or any po l i t ic a l  subdivision or agency of the state may 
apply to the commissioner to reserve su f f ic ien t  water to maintain a 
specified instream flow or level o f  water at a specif ied point on a 
stream or body o f water, or in a specified stretch o f  stream, 
throughout the year o r f o r  specified times o f  the year . . . 
(emphasis added)

6. The right to make a request fo r  an instream water appropriation f o r  the
public purposes l i s ted  in #1 is given to local governments, state 
agencies and other p o l i t i c a l  subdivisions o f the State. There is much 
concern that ju s t  the State can (kJerve flows and that others may wish to 
claim the same r ight ,  or that local perspecti . <;S on f ish  and w i ld l i f e ,  
recreation, navigation, and sanitary/water qual ity w i l l  be Ignored. 
Clear ly , the State is not alone in the a b i l i t y  to reserve flows unaer the 
provisions o f HB 118.

7. There may be some concern that the additive e f fec t  o f  several instream
appropriations by several p o l i t i c a l  subdivisions fo r  the several public 
purposes may resu l t  1n a s ituation wherein there ex is i ts  no more water 1n 
a stream avai lab le f o r  other uses.
This is not the case. Each appropriation cannot be considered an 
additive amount to another. Rather, the limiting facto r 1s the largest 
appropriation required. For example, i f  one party wishes to reserve 
3cfs, another 4cfs , another 6cfs and a f ina l  8c fs ,  i t  Is not correct to 
say that 21 cfs ( I . e . ,  the addition) w i l l  be reserved. I t  is true that 
each could be Issued a right to each of I t s  requests. However, only a 
maximum o f  8cfs of actual water w i l l  be reserved because that amount 1s 
su f f ic ien t  to cover aM Interests .

8. The Instream flow b i l l  would be beneficia l to the State because i t  would 
bring the federal government under the procedural control o f the State 1n 
Instances of federal application fo r  Instream, nonreserved federal water 
rights . And, in so doing i t  would also represent a f isca l  savings to the 
State by avoiding court settlement o f appropriation Issues. See attarhed 
l e t t e r  from Brent Petrie to J. P. Tangen.

9. HB 118 is f u l l y  compatible with recommendations on instream flow 
leg is la t ion  made by Mr. Frank Trelease, the framer o f  the Alaska Water 
Use Act. Mr. Trelease was contracted by DNR 1n 1976 to review the Water 
Use Act, I ts implementation and i ts  adequacy in meeting state needs 1n 
light o f the passage of years. One o f the recommendations result ing from 
that review was for the enactment of an Instream flow b i l l ;  the present 
HB 118 being substant ia l ly  s im i la r to the b i l l  he proposed.



10. The reservation o f  water f o r  the public purposes l i s ted  in #1 w i l l  resu lt  
in incidental benefit to other types o f  a c t iv i t ie s .  For example, some 
power generation plants are run by water driven turbines. Assurances 
that a perpetual supply of water w i l l  be avai lab le instream w i l l  al low 
this type o f  act iv i ty  to continue. As another example, placer mining by 
suction dredge techniques requires, f o r  economic e f f ic iency , that water 
be in the stream channel. Absent that , expensive, heavy equipment would 
need to be employed to move the sediments. This in turn would have a 
greater impact on habitat resources than would suction dredge operations. 
An Instream flow b i l l  would prove beneficia l to both suction dredge 
operators and habitat qual ity .
The National Council o f  State Legis la tors , s t a f f  assistants to the House 
Interim Committee on small hydroelectric pro jects ,  1s on record as 
supporting amendment o f  HB 118 to include reservation o f  water options 
f o r  power generation f a c i l i t i e s ,  too. This would be a perfect ly  
acceptable amendment.

11. The concept o f  a reservation o f  water f o r  instream use— fo r the general 
public welfare—has foundation in the Alaska Constitution:

"Wlerever occurring in the natural s ta te ,  f i s h , w i ld l i f e  and water 
are riserved to the people fo r  common use." (Art ic le / I I I ,  Section
3) (emphasis added)
"Fish, fo res ts ,  w i ld l i f e ,  grasslands, and a l l  other replenishable 
resources beloiglng to the State shall  be utTlIzed, developed and 
maintained on the sustained y ie ld  p r inc ip le , subject to preferences 
among beneficia l us'es~.~B [Art ic le  V I I I ,  Section 4)
"The leg is la tu re shall provide f o r  the u t i l i z a t i o n , development ,  and 
conservation of a l l  natural resources belonging to the State, 
ThcludingTand and waters tor the maximum benefit o f  i t s  people." 
(A rt ic le  V l l f ,  Section 2) (emphasis added)
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T h i s  bill a m e n d s  t h e  A l a s k a  F i s h  and G a m e  S t a t u t e s  r e l a t i n g  to 
the p r o t e c t i o n  of fish and game. T h e  c o m m i s s i o n e r  s h a l l  s p e c i f y  
the r i v ' r s ,  laxes and s t r e a m s  t h a t  a r e  i m p o r t a n t  for t h e  
r e a r i n g  o f  a n a d r o m o u s  fish. T h e  p r e s e n t  s t a t u t e  d e a l s  o n l y  
w i t h  t h e i r  s p a w n i n g  and m i g r a t i n g  areas.

T h e  p r e s e n t  s t a t u t e s  r e q u i r e  a p e r s o n  o r  g o v e r n m e n t  a g e n c y  
to s u b m i t  c o m p l e t e  p l a n s  o n  any p r o p o s e d  c o n s t r u c t i o n  as t h e y  
r e l a t e  to the p r o t e c t i o n  of fish and game. T h i s  b i l l  w o u l d  
e m p o w e r  t h e  c o m m i s s i o n e r  to r e j e c t  the p r o p o s e d  p l a n s  if 
t h e y  a r e  i n s u f f i c i e n t  in p r o t e c t i n g  fi s h  and game. T h e r e  is 
a l s o  a h e a r i n g  p r o c e d u r e  i n s t i t u t e d  for t h e  r e j e c t e d  a p p l i c a n t .

T i t l e  46, A p p r o p r i a t i o n  and U s e  o f  W a t e r  is a m e n d e d  by a d d i n g  
r e s e r v a t i o n  of i n s t r e a m  flows and levels of w a t e r  as a b e n e­
ficia l  use.

A  n e w  s e c t i o n  is a d d e d  e n t i t l e d  R e s e r v a t i o n  of W a t e r . It 
s p e c i f i e s  that the state, a p o l i t i c a l  s u b d i v i s i o n  o f  the 
state, an a g e n c y  o f  the U n i t e d  S t a t e s  or a p e r s o n  m a y  a p p l y  
for the r i g h t  to r e s e r v e  s u f f i c i e n t  w a t e r  to m a i n t a i n  a 
s p e c i f i e d  i n s t r e a m  w a t e r  flow o r  level of w a t e r  in a pa r t  of 
t h e  s t r e a m  at all o r  s p e c i f i e d  t i m e s  o f  t h e  year. In a p p l y i n g ,  
t h e  a p p l i c a n t  m u s t  m e e t  c e r t a i n  c r i t e r i a  w h i c h  are:

1) P r o t e c t i o n  of fish a n d  w i l d l i f e  h a b i t a t ,  m i g r a t i o n  
a n d  p r o p a g a t i o n .

2) A  i :ed for r e c r e a t i o n  and p a r k  p u r p o s e s .
3) A  n e e d  for n a v i g a t i o n  and t r a n s p o r t a t i o n  p u r p o s e s .
4) A  ne e d  for s a n i t a r y  and w a t e r  q u a l i t y  purpo s e s .

T h e  c o m m i s s i o n e r  w i l l  i s s u e  a c e r t i f i c a t e  r e s e r v i n g  tho w a t e r  
if:

1) It d o e s  not a f f e c t  p r i o r  w a t e r  r e s e r v a t i o n  a g r e e m e n t s .
2) A p p l i c a n t  has d e m o n s t r a t e d  a n e e d  for t h e  r e s e r v a t i o n .
3) T h e r e  is e n o u g h  u n a p p r o p r i a t e d  w a t e r  in the s t r e a m  for 

th e  r e s e r v a t i o n .
4) T h e  c o m m i s s i o n e r  s h a l l  r e v i e w  e a c h  r e s e r v a t i o n  e v e r y  

10 y e a r s  and m a y  m o d i f y  o r  r e v o k e  tho r e s e r v a t i o n .

S e e  a t t a c h e d  fiscal note.
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The Resource* Committee has h a d  HOUSE JOINT RESOLUTION 
1(0. 68 (relating to the Alajka Power Authority and the' 
Incurring of revenue bond Indebtedness of the Alaska 
PovS^r Authority for the Colderi Valley Electric Asso­
ciation waste heat power generation project /h e a r  
Fairbanks) under consideration and a majority 
comnlttke recommends It be replaced with C 
SUBSTITUTE FOR HOUSE JOINT RESOLUTION NO. 6 8 : /

M i n t i n g  to che Alaska Power Adth- 
orV./ and the Incurring of revenue 
bond” Indebtedness of the /Alaska 
P o w e X  Authority for the GoLden Va l­
ley Erectrlc Association Va s t *  heat 
power \  generation project near 
FalrbankbT and the Bl/ck Bear LaV* 
hydroelectric project /6n Prince of 
Wale* Ial.inX- /

and that it do pass. Cokcurylng: Miles (Co-Chairman), 
Osterback (Co-Chairman), 'CArney, Gotten, Fuller and 
Zharoff. Hot c o n c u r r l n g y \ C h a t t e r t o n  has no recom­
mendation. /  \

HJ R  68 was referred t /  the Ftn.ihc# Committee.

The Resources Ufamltte* has had HOUSB. JOINT RESOLUTION 
NO. 81 (relatUtg to decontrol of the price of oil p r o­
duced ..-on U ftp o r  Cook Inlet fields) unJrfr consideration 
and a majorVty of the cocnltte* rccomnehds It be r e­
placed w i t /  COMMITTEE SUBSTITUTE FOR H O U S \ j O I N T  RESO­
LUTION '10/ 81 (same title) and that it do |uss. C o n­
c u r r i n g /  Miles (Co-Chairman), Oaterback (Co-Xhalrman), 
C u t  ter/on, Carney. Cotten, Fuller and ZharoffA.

HJR M  was referred to the Rules Committee for pl^yt- 
m e n / o n  the calendar.

The Finance Committee haa had HOUSE BILL HO. 118 (re­
aring to the maintenance of stream flows and levels 

ot water) under consideration and a majority of the 
committee recommends It be replaced with the Resources 
COMMITTEE SUt-STITUTE FOR HOUSE BILL NO. 118:

"An Act ralatlng to rivers, lakes, 
streams and other bodies of water In 
the state; and providing for an e f­
fective date."
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