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SUBJECT: Immunity of Witnesses:
SB 78

TO: Senator Robert Ziegler, Chairman
Judiciary Committee

FROM: Richard A. Bradley, Legislative Counsel

You recently requested our comments on the constitutional

pol IC)E plications of SE 78. | regret that the press

ot er usmess prevente del |very of these comments
before the hearing held on Fe ruary 1

The Fifth Amendment to the U.S. Const|tut|on establishes
rotection to a witness for testimony “iven which may implicate
im cr|m|naIIy, the provision declarées:

gerson ... shall be compelled in any criminal case
e a witness against himself.

While the Fifth Amendment applies to cases in both State and
Federal court, the Alaska Constitution duplicates almost
verbatim the privilege in Section 9 of the Declaration of
Rights [Article 1

No erson shall be compelled in any criminal proceeding
e a witness against himself.

hil ourt allv view the privil be essentiall
VY) ﬁ ’\48 FesWn qy canno? 8 |ﬂ1|nae ?he [tness ,y
r|V| ege cannot’ be asserted.  Thus, if effect|v
|mmun|ty s beeh granted, the witness can properly be

ordered” to testlfy and he may linger in prison for” contempt
so long as he refuses to comply.
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But the uestion that typically, almost uniformly, ar|ses IS
whether the grant of immunity under a statute [such a

SB 78] is coxtenswe with thé Prtwlege granted by the Fifth
Amendment; if it is not, then rivilege grantéed by the
amendment w ill override any obllfgatton to teStify mandated
by the statute. This occuTs course, because

legislation cannot detract from the Elrtwlege afforded
by the constitution. Counselman v. Hitchcock, 142
U.S. 547 (1892).

Because the Counselman decision is so significant a statement
It the| law on immunity, it is useful to examine the case
closely.

Counselman was a grain dealer in the Midwest, He transported
his grain by train. A grand jury was investigating the
question whiether he had received’ rebates from railroads
which reduced the amounts he paid for the transfer of his
grain below the tariffs published by the railroads. When he
was asked these questions, he declined to answer on the
grounds that the ‘answers would tend to incriminate him. The
grand jury asked the federal court to order him to testify
%1 on a prowsmn of federal law, the court ordered
h|m to tes fy, and when he refused, hed htm In contempt
and jailed hitr. On a habeas corpus petition, the circuit
court affirmed. The United States Supreme Court reversed.

The statute under which the immunity was allegedly granted
provided:

"That no Ieadmg of a party, nor any discovery or
evidence obtained from any party or witness_ by means of
any judicial proceeding |n this” or any foreign country,
shall be glven in evidence, or in any manner used
against him or his property or estaté, in any court of
the Unijted States, in any criminal proceedmg, or for
the enforcement of any penalty or forfeiture’

[R.S., §860].
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The Court's language is significant:

|t remains to consider whether 8860 of the Revised
Statutes removes the protection of the constitutional
provrsron Counselmap, That section must be construed
eclarrnfg that no evidence obtained from a witness
y.means of a judicial proceeding shall be given in
evrdence or rn any manner used against him or his
property or estate, in any court 0f the United States,
in_any criminal proceeding, or for the enforcement of
any penalty or forfeiture, It follows, that any evidence
that might have been obtained from Counselman by means
of his _examination before the rand jury could not be
given in evidence or used agarnst him ar his property
in any court of the United States, in any crrmrnal
proceedrng, or frr the enforcement of any penalty
orfeiture. This, of course, rotected im ag arnst the
use of his testimony against hrm or rs property in any
prosecution against™ hint or his property, in any criminal
Rroceedrn? in" a court of the Unrted tates ut it
ad only that effect. Tt could not, and Would not
prevent the use of his testimony to search- put other
estimony to be used in evidencé against him or his
property”in a criminal- proceeding in such court. Tt
could not prevent the obtaining and- use of wrtnesses
and evidence whcTh should be attrrbutable drrectdy
the testimony he might give under compulsion, an o
which he mipnt~Be convictecT, when otherwise, and |f
had rctt:uaed to answer he could not~possibly have Been
convicte

The constitutional provision distinctly declares that a
gerson shall not "be compelled in any criminal, case to

e a witness against him self and the protectron of |
8860 is not co-extensive Wrt the constitutional provision.
Legislation cannot detract from the plrrvrege afforded

by the Constitution. Counselman v. Hitchcock, 142 U.S.
547, 35 L. ed 1110, 1114-1115 [Emphasis added].
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The Court then proceeded to examine the decision of other
American eourtt on the Fifth Amendment and similar state
constitutional provisions.

After an exhaustive discussion, the Court stated:

. i hecgu gt s niion ety e yigh
eﬁ we n? ?ect errrlrjunz? ngnq e]s(tujnrsv Nocg'n
e, e B AL AR e

0 of the Revrsed Statutes does not supply
complete protection from all the perils agairst whrc
the constitutional prohjbition was designed, to. guard
and is not a full substitute for that prohibition. In
view of the constitutional provision, a statutory
enactment, to be valid, must afford absolute immunity
against future prosecutron for the offense to which the
question relates. ***Section 860, moreover, affords no
rotectron a?arnst that use of compelled testimony

w hich consisfs of gaining there from a knowledge of the
details of a crime, and of sources of information whrch
may supply other means of convicting the witness or

party.

From a consideration of the language of the constitutional
provision and of all the authorities referred to, we

are clearly of opinion that the appellant was entitled

to refuse,” as he did, to answer.

Two subsequent decisions of the Unrted States Supreme Court
on collateral paoints may be noted re atrveg/ riefly.
Murphy v. Waterfront Commission, 378 U.S. 52 1963 awrtness
had been called before a state investigating commrssron He
declined to answer questions after a grant of immunity that
was viewed as effective to protect hinl from prosecutr N
under State law. He answered, however that the answers
would tend to incriminate him under Federal law and the
State could offer him no immunity as to that prosecution.
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Moreover, previous Supreme Court decisions had agreed that
(1) the Federal government. could compel a witness to, give
evidence that would incriminate under state law [United
States v. Murdoch, 284 U.S. 141]; (2) that a state could.
force a witness to testily to evidenCe that would incriminate
him under Federal law [Knapp v. Schweitzer, 357 U.S. 371

end (3) that testimony compelled b¥ a state could be in-
troducéd into the federal courts [Fe]dman v. United States,
322 U.S.487]. The condition of the law l|ed-the Supreme
Court to reconsider its decisions; it rejected all three:

We hold that the constitutional privilege against self-
incrimination protects a state witness “against incrimi-
nation under federal law as well as undef state law and
a federal witness against incrimination under state as
well as under federal law.

And

Ap[olylng the holding of that case [Counselman] to our |
holdings toda¥, that the privilege against self-incrimi-
nation” protects a state witness "against federal prosecution ***
and that_"the same standards must “determine whether [a.
witness'] 'Hence in either a federal or state Proceedmg
is justified, *** we hold the constitutional rule to be
that a state witness may not be compelled to give
testimony which may be incriminating under federal law
unless the compelléd testimony and Jits fruits cannot be
used in any manner by federal officials in connection
with a criminal prosecution against him, We conclude,
moreover, that in order to implement this constitutional
rule and accommodate the interests of the State and
Federal Governments in |nvest|gat|n% and prosecuting
crime, the Federal Government must be prohibited from
making any such use of compelled testimony and its

fruits. This exclusionary rule, while ?ermlttm the
States to secure Information necessary for effective
law enforcement, leaves the witness and the Federal
Government in substantially the same position as if the
witness had claimed hjs privilege in the absense of a
state grant of immunity.
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It follows that petijtioners here may now be compelled
to answer the questions 9ropounded 0 them. Murphy v.
W aterfront Commission, 378 U.S. at 79.

And in a footnote to the quote above, the Court noted that
"l[o]nce a defendant demonstrates that he has testified,

under a state grant of immunity, to matters related to a
federal prosecution, the federal authorities have the burden
of showing that their evidence is not tainted by establishing
that they had an independent, legitimate source” for the
disputed” evidence."

The final case examined in some detail is Kastigar v. United
States, 406 U.S. 47. (1972). That case. examined the question
whether the testimony may be compelled in the face of a
Fifth Amendment claim by granting |m,mun|t¥ from the use of
compelled testimony and evidence derived there from (use and
derivative use immunity) or whether it is necessary to grant
immunity from prosecution for offenses to which compelléd
testimony relates (transactional immunity).

The Court reviewed the history of efforts to compel testimony.
Quite apart from instances where the witness claims some
{)ossmmty of incrimination resulting from the evidence,
he general rule has long been recognized that a person
possessing information may be compélled to disclose the
Information to a court, Accordingly, a Statute of Elizabeth,
Eliz. 1, c. 9, 812 (1562)B granted” courts the power to
compel testimony and Lord Bacon observed in 1612 that all
subjects owed their ng their "knowledge and discovery."
And "the general common Taw principle that "the public has
the right to every man's evidence' was considered an "in -
dubitable certainty" _by 1742. 12 T Hansard, Parliamentary
Zlé{%t]ory of England” 675, 693 (1812) [cited in Kastigar at

These rights are recognized in the Sixth Amendment requirements
that an "accused be confronted with witnesses against him and
have compulsory process for obtaining witnesses In his

favor, And thé Judiciary Act of 1789 provided for compulsory
%gtendance of witnesses n federal courts. 1 Stat. 73, 88-
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The power to_compel testimony is qualified by the Fifth
Amendment.  The astlgar court described that right as a
"privilege [that] reflfects a complex of our fundamental,
values and aspirations, and marks an important advance in
the development of our liberty. ***This Court has beep
zealous to safeguard the values that underlie the privilege.

It continued:

Immunity statutes ... are not incompatible with these
values.” Rather, they seek a rational accommodation
between the imperatives of the privilege and the
legitimate _demands of government to compel citizens to
testify. The existence of these statutes reflects the
importance of testimony, and the fact that many offenses
are of such a character that the only persons capable
of, glvmq useful testimony are those  implicated in the
crime. ‘Indeed, their qrigins were in the context of
such offenses, and their primary use has heen to in-
vestigate such offenses. ***As”Mr. Justice Frankfurter
observed speakm% fo- the Court in Ullmann v. United
States, 350 U.S. 422 (1956), such statutes have "become
part of our constitutional fabric."

The Court noted that every State in the Union has such laws
as do Puerto Rico and the D istrict of Columbia. Alaska |
presently has several such laws that have narrow application.
AS 45.55.190(d) is useful in security act violations_ and

AS 06.05.020 'is useful in banking act violations. Other
such Alaskan immunity laws may eXxist.

Initially, | note that the Court summarily rejected the
suggestion that the Fifth Amendment prevents t' s enactment |
of immunity acts; the Court found "no merit" to this contention.

The second question_examined is the classic question: is the
scope of the immunity granted co-extensive with the scope of
the protection afforded by the Amendment? Petitioner urged
the. Court to conclude chat "transactional immunity" is the
minimum immunity co-extensive with the prmlege. In that
suggestion, the petitioners rely on Counselman. The Court
agreed that Counselman had in fact established the scope of
immunity acts from its decision in 1892 until the adoption
8; Ltlr%% present Organized Crime Control Act of 1970, Pub. L.
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The new statute, which does not "afford [theA absolute
immunity against future Prosecutlon” referred to in
Counselman, was drafted to meet what Congress judges to
be the conceptual basis of Counselman, as elaborated in
subsequent decisions of the Court, namely, that immunity
from the use of compelled testimony and évidence derived
therefrom is coextensive with the ‘scope of the privilege.
Kastigar, 406 U.S. 452-453.

The 1970 Act explicitly prescribes the use in ang criminal
case of "testimony or ‘other information compelled under the
order (or any .information directly or indirectly derived
from such teStimony or other information) "

We hold that such immunity from use and derivative use
IS coextensive with the scope of the privilege against
self-incrimination, and therefore is sufficient fo
compel testimony over the claim of the privilege.

While a grant of immunity must afford protection com-
mensuraté with that afforded by the privilege, it need
not be broader., Transactional immunity, which accords
full immunity from prosecution for the offense to which
the compelled testimony relates, affords the witness
considerably broader protection than does the Fifth
Amendment Prmlege. The privilege has_never heen
construed to mean that one who invokes it cannot sub-
sequently be prosecuted. Its sole concern is to afford
Protecnon against being "being forced to give testimony |
eading to the infliction of 'penalties affixed to...criminal
acts.”™ Immunity from the use of compelled testimony,
as well as evidence derived directly and indirectly
therefrom, affords this protection.” It prohibits ‘the
?rosecutorjal authorities from using the compelled
estimony in any respect, and it therefore insures that
the testimony cannot lead to the infliction .of criminal
penalties on’ the witness. "Emphasis in original].
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The Court recognized that the "use and derivative use"
doctrine appears to depend upon the good-will of prosecutors.
The Court denied chat this is so. Citing the footnote in
Murphy quoted above.

Once a defendant demaonstrates that he has testified,
under a state grant of immunity, to matters relatsd to
the federal prosecution, the féderal authaorities have
the burden of showing that their evidence is not tainted
by establishing that they had an mdeBendent, legitim ate
so%ce for the disputed evidence. 798 U.S., at 79,
n.18.

And the Court stated that this "burden of proof" imposes on
the prosecution the "affirmative duty" to Indicate that the
evidence it proposes to use is derivéd from a "legitimate
source wholly independent of the compelled testimony." The
Court noted the analogy to "coerced ¢ nfessions." A "coerced
confession” and its fruits may not be used in a criminal
case, Jackson v. Denno, 378 U.S. 368 (1964). A prosecution
untainted by the confession may continue.*

With these threshold issues before us, it is now appropriate
to examine SB 78

| Section 1 of the Act establishes a ii*w article in
AS 12.50 relating to the immunity of witnesses; it takes
effect with the new criminal code, on January 1, 1980. .
Section 110 establ shes the legislative purpose. Section
120 provides that a prosecutor may, with the concurrence of
the attorney general, execute a %rant of immunity to a
\{vhltnes_? on terms mutually agreeable to the prosecutor and
e witness.

Section 130 establishes a nonconsensual grant of immunity.

It allows for an "in camera, ex parte application” to a
superior court judge. In the application, the prosecutor

has the hurden of,demonstratm% to the court, "through clear
and convincing evidence" that the testimr  or evidence

sought relateS to crimes involving a spec”tied list of

felony offenses: the offenses are” stated in §130; the prosecutor
must also show that the witness has refused to testify or is
likely to refuse to tesﬂfP/. Notwithstanding the quoted
language, the burden should not be heavy.
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The most unusual aspect of §130, and perhaps its most con-
servative aspect, relates to the provisions of §1309a)(3):
the prosecutor is obliged to seal with the court "all evidence,
which the state may seek to introduce into a criminal proceed-
ing [subsequently] "brought against a witness... compelled to
te'stify under this section, which relates to any transaction
about which he is compelled to testify."

Section 130(b).trovides that the privilege is not available

| f a_agrant of immunity has been issued uUnder §130(a); Sec. 130(c)
provides that information responsive to a §130(a) ofder or
‘any evidence directly or indirectly derived from the testimony

or other evidence or ‘information compelled, may be used"
against the witness. The immunity grant does not insulate
the witness in any case for perjury. And under the logic
and .the mandate of §130(a)(3,1, No prosecution except a
pe_yury prosecution can he filed against a witness except on
evidence deposited with the court and sealed before the
witness testifies. And additionally, before the superior |
court issues an order under §130(a)" compelling t_est_lmong,, it
shall require the assurance that the witness, his immediate
family and household have been offered protection from
retribution under new AS 12.50.150.

It w.ill be noted that the subtleties of the requirement of
Kastlgar that the government maintain its burden of providng
that the evidence compelled was not the source of evidence
used in_a subseguent prosecution against the witness was
dissenting Justice Marshall's main "concern; he felt that the

burden was illusary as a protection to the witness.

It seems that if the Prosecutor files complete evidence in
his possession prior to his access tq compelled testimony,
and only that evidence is available in a subsequent prosecution
against” the witness, .then, as to the witness, no evidence
compelled from the witness is used against the witness and

the policy of the Fifth Amendment is "not violated.
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On the other hand, if the "evidence" filed under 1,30(a&(3)
IS not complete and in such detail as to be itself introduced
Into the evidence in the trial against the witness, [the
term "other evidence or information" 1 defined in §130(g)]
then che reasonable language of 8§13C(.i'(3). should require

the exclusion of that evidénce from the ‘trial.

ny case, §130F]a)(3)i should be viewed and interpreted as
e different than the Kastigar rule; §130(a)(3) does not
blish a "burden" on the government, as Kastigar does, to
the source of the evidence is untaintea; rather,

) establishes a burden on the prosecution to point
, ce sought to introduced and indicate its location

in the sealed deposit. Failing its location, it may not be

This provision does appear to be an improvement on the
Kastl] *rule. While a witness may not know what evidence
the pr .ecutor has against him befdre compelled evidence is
sought, tb~-e seems fo be reasonable assurance that the
evidence he gives will not be used against him.

[I.  The substantial judicial role in §]3)ap ears to be
somewhat unique unity statutes. While the Federal
statute  [18 SC,Wa] Is designed to ?ra,nt the District
Court minimum_discretion” to deny a request filed by the U.S.
Attorney for immunity [though the cou %recogmze tlw_y
retain dlscretlo:[b ?L?re aldinger F. Supp.

C.D. Cal. 73?) the judges of the superior court
would be granted substantial discretion to determine whether
the inves |5;at|on is of a character to qualify for immunity
[§130(a)(12 and to seal the evidence that can be used
subsequently against the witness [§130(a)(3>].

[11. 1f the witness persists in his refusal to testify,
notwithstanding the safeguards described in |, supra, then
the usual sanctions can Dbe imposed for the refusal.
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A refusal "without ‘[,a], lawful excuse" constitutes civil
contempt. The im plicit threshold of such a finding is a
judicial determination that the immunity granted iS coex-
tensive with the privilege.  If the court finds that the
grant is coextensjve, the witness may be imprisoned until he
complies or "until it is no longer within his power tg
comply." [§140(a} This latter phrase apparently is. intended
to mean that if, tor example, the 120-day rule on trials
intervenes, then the witness no longer has it "within his
power" to comply. The concept could be stated more clearly].

When a person found in _civil contempt under 8§14C 0

longer has it within his power to comply," he is g _ :y of
criminal contempt and is punishable undér the penalties of
140 An indictment, a separate trial and conviction on

the madtter would be required.

V. Secs. 3-6 of the Act constitute temloora,r?/ law, effective
only until 8§ can take effect. It largely, it not literally,
duplicates the provisions of 81 and, as such, merits no
independent anal>sis.

V. While SB 78 appears to be of broad application, note
that it is. not of general application. It only applies to a
list of crimes listed specifically in §130(a){l).

VI. Transactional immunity statutes, following Counselman,
were heavily crjticized [and perhaps, therefore,_ infrequently
used] for granting an "immunity bath." Note: Federal
witness immunity problems and practices _under 18 USc §86002-
6003, 14 AmerTcan®rim. .. Tiev., 275, 278'71?7&T: But

the author of the note recognizes that "use-derivative use"
statutes, such as SB 78 may'well "exact the bhame" price from
society, in light of the formidable obstacles facing on any
R‘rosecutor who seeks to prosecute an immunized witness.

ote, supra, at 275, n.19.

VII. SB 78 follows the example of Federal law {1_8 USC 88 6002-
6003t]: it denies the Judiciary any role in initiating a

grant of immunity and denies & witness any role in séeking
protection for himself.
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VIIILSB 78 follows Federal law [18 USC §6003(b)] in requiring
the apProvaI of a request by the Attorney General. [Butl see
comment at X I1].

IX. The Justice Department has made extensive use of its
?owers, More witnesses were immunized under the Witness
mmunity Act of 1970 duyring its first ten months of availa-
b ility than were immunized™ in the preceding fifty years,..."
Note, supra, at 275, n.18. More than 5,000 requests for
|mmun|t¥ were, made to the Department of Justice in the 18
months Tollowing Kastigar. Id., at 279, n.27.

Yet the number of immunized witnesses who are piosecuted
appears few: While the Department of Justice does not
maintain statistics on the question, "if any such instances
exist, they are rare." |Id., at 282, n.46, "Apparently this
result occurs as much because of cooperation between the
Department of Justice and the witness as it does because of
the Brocedural burdens Kastigar imposes on a prosecutor,
The burden of the sealed evidence under 8130(a)(3) may he
expected to have a similar result.

The note indicat®s that the procedures required by 8§130(a)(3)
have been actually used by the United States with” success.
Special Watergate” Prosecutor Cox used a sealed and dated
deposit to preserve evidence against John Dean. Id., p.284,
n.54; see also United States v. Henderson, 406 F."™3upp. 417
(D. bel. 1975).

X. . On the other hand, even if a jurisdiction grants trans-
actional immunity to a witness, he can be prosecuted in a
different jurisdiction if the prosecution does not make
direct or Indirect use of the Immunized testimony. United
States v. Dc Diego, 511, F.2d 818, 822 (D.C. Cir’ 197$8;
United States v. First Western State Bank, 491 F.2d 780 (8th
Cir.), cert, den., 419 U.S. 825 (1974).The Fifth Amendment
does not seem to require a different result.
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X1. .~ The F.ifth Amendment does not prohibit use of immunized
testimony in civil proceedings. Prosecutors concerned that
a witnesS may prefer the penalties of silence to immunized
testimony have sought to protect such testimony in specified
non-criminal proceédings.” For example, testimony was barred
a?amst bar owners in Ticense revocation proceedings [United
States v. Braasch, 505 F.2d 139, 146 (7th Cir, 1974), Cert. den.,
421 U'S.., 910 (1975) and aqamst_lawyers in disbarment
proceedings {In re John Daley, cited”in 7 Layola U.L.J. .

(Chic.) (I57671. The Seventh Circuit notéd the "difficult
question such orders present" but no decision on appeal review-
ing them appears yet in the legal literature. Id., at 288.

XIl. One specific policy argument against broad immunity
statutes should be noted. These statutes allow prosecutors
to immunize politically prominent officials while prosecuting
other officials arguaply no more culpable. These charges
were "widespread" during the trial of former Illinois governor
and Federal judge Otto, Kemer, who was convicted during the
administration of political opponents wh: e "co-conspirators
of arguably equal culpability were immunized and compelled

to testify against [him]." °“l1d., at 294. The note also
notes other &xamples of ‘the problem that immunity grants
create for a perception of "unequal enforcement of the law."

In fairness to the immunity statutes, the ond result can ,
occur under other procedures. Consider, for example, selective
prosecutious or prosecutious and convictions with the sentencing
deferred until after the testimony [no Fifth Amendment _
rights would be present here after a conviction]; the severity
of the sentence could be reviewed as dependent on the effective-
ness of the testimony.

XIII:The approval of the Attorney General is of possibly
little significarZas an effective monitor of the law's
use. It will obviously va,r?/ with the prejudices and biases
of the incumbent officer; ifs parallel existence in the
Federal Act r[18 UCS §6003(b3] IS viewed by the author of the
note as ineffective. See'ld., at 294 et Seq.
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XIV. SB 78 will not vary one rule consistent through all
immunity statutes. Though the defenje can obtain Compelled
testimony b% way of the Sixth Amendment, if a witness hrought
into court by the defense refuses to .testify because of the
Fifth Atmendment, the defense is stymied: it” cannot grant
immunity.

One cfse, Earl v. United States, 361 F.2d 531, r -n. den, 364

F.2d 166 (D.C. Cir. 1966), cert, den., 388 U.5.921 (1967),

see note, Right of the Criminal Defendent to th e,IIed
aise

e Com
Testimony of Witnesses, 67 Colum. L. Rev. 933 (1967) P
this issue, though meffe,ctwe.ly for that defendant. The
prosecution did not use immunized testimony; the defense
called a witness who. claimed the prmleBe of the Fifth
Amendment: A three judge panel of the D.C. Circuit treated
the defense argument as raising arguments by the defense of
evidence suppression; the couft folnd no evidence that the
Rrosecunon had suppressed evidence., The court suggested,
owever, that if the government utilized immunized festimony
while refusing defensé requests for immunity ?rants for its
witnesses, a serious due process question could arise. 361
F.2d 531, 534 n.l.

United States v. Allessio, 528 F.2d 1079 f9th Cir.. 1976)
raised similar questions. The decision of ¢onviction was
uHheId because tne testimony sou?ht, from defense withesses
wno claimed the privilege was nol viewed as critical but
rather cumulative. Thé court suggested one answer to the
uestion. The court sought to avoid a situation whereby the
dstrict Court was involyved in complex trial strategies; it
similarly sou?h,t to avoid conferring on che defense”the
rerogafive of immunizing witnesses. What it suggested,
owever, was that if a grant of immunity is necesSsary to
ensure a fair trial for“the defense, thé prosecutor may be
faced with the alternative of immunizing defense witnesses
or having a conviction reversed. See Note, -\ Am. Crim.

L. Rev. at 301.
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In conclusion, | can saY only that the enactment of SB 78
may present a solution to certain difficulties presently
hamperm? State prosecutors in serious, complex criminal |
cases. Tt is, however, absolutely clear that SB 78 w ill if
enacted, merely transfer to the judiciary the resolution of
the difficult question whether use and derivative use immunity
in Alaska, is coextensive with the privilege against self-
incrimination. Other courts have held that statutes similar
to. SB 78, statutes that may in fact offer less protection to
Fifth Amendment rights, have met that test.

If | may assist further, please advise.

Enclosure: Note, Federal Witness Immunity Problems
and Practices under 18 USC 8§ 6002-6003,
14 Am. Crim., L. Rev., 275

RAB:nem



FOOTNOTE

*Kastigar was written by Justice Powell. | note that
Justice Douglas dissented: "[T]he immunity granted is adequate
if it operates as a complete pardon for the offense. Brown
v. Walker, 161 U.S. at 595. That is the true measure of the
Self- Incrrmrnatron Clause." Justice Brennan who did not |
participate in astrgnr was quotedb Douglas: "Transactional
immunity.. .provides the individual with an assurance that he
IS not testrfyrng about matters for which he may be later
prosecuted. 'No question arises about tracing the use or
non-use of information gleaned from the witness' compelled
testimony. ***Respect the law_ is furthered when, t
mdrvrdual knows his position and is not le ft sus |crous
that a later prosecution was actually the fruit o
comgelled testimony, Piccirillo v. New York, 400 US at
568-569 (dissenting). "Justice Marshall also dissented. "I
do not see how it can suffice 1 ely to put the burden of
proof on the government. First, contrarfr]/ to the Court's
assertion, thé Court's rule does leave the witness “"dependent
for the preservation of his rights upon the integrity and
good faith of the prosecuting fauthorities." ***For ‘the
information relatrve to the qQquestion of taint is unrquely
within the knowledge of the prosecuting authorities.  They
alone are in a position to trace the chains of information
and investigation that lead to the evidence to be used in a
crrmrnal prosecutron Awrtness who suspects that hjs
compe led testrmonrf was used develop a lead w |II behard
presse indeed to erret outthe evidence necessary to Prove

***It]hough the Court puts the burden of proof on the
government thé government will have no drffrculty in meeting
its burden by mere assertion if the witness produces no
contrary evidence. The good faith of the Prosecutrng
authorrtres is thus the Sole safequard of the witness'

hts. Second, even their good faith is not a sufficient

safeguard For the paths of information through the investi-
gative bureaucracy may well be long and wrndrn% even a
Frosecutor acting”in the best of farth cannot e certarn
hat somewhere in the depths of his investigative aPparatus
often_including hundreds of employees thergé was not. some
rohibited use of h comsp testrmony Cf. Giglio v.
nited States, 150 (1972); Santobello v. NewAYork,
404 U.S. 257, (1971
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NOTE

FEDERAL WITNESS IMMUNITY PROBLEMS
AND PRACTICES UNDER 18 U.S.C. 8§ 6002003

[ The sovereign’s Power to compel individuals 10 testify before courts,

grand juries, and other bodies is firmly rooted in Anglo-American luris-

prudence, with statutory authority dating as far back as 15621Yet it is
also well-settled that this power is not without limits. The law has lon

recp%n;zed a number of testimonial pnwleqes,, the most important o
which is the privilege against compulsory self-incrimination, which can-
not be violated no matter how great the government’s need for the wit-
ness' testimony.*J . _ _

(.Statutes authonzm% compulsory testimony in the United States have
sought to accommodate the Government’s legitimate need to compel vital
testimony from unwilling sources, without abrogating the quarantee of
freedom from compulsory self-incrimination recoglnlzed In_the Tifth
amendment * For nearly ,iears,, state and federal authorities in this
country have attempted to strike this delicate balance by way of legisla-
tive enactments commonl;r known as “witness immunity statute**."4"

Congress’ most recent eg|slat|on in this field, the Witness 1Im  unit
Act of "1970®has generated more than its share of problems ami crit-
icisms. The purpose of this Note s to examine resent—da% federal witness
immunity practices under 18 US.C. § -6003—the provisions of

1Statute of Elizabeth, 5 Eliz. I,¢. 9, 512 (1562). see generally 8 Wigmore, Evidence
| 2190 (McNaughton rev. 1961).

*A>r 8 Wigmohe, Evidence 5 2250 (McNaughton rev. 1961).

*“No person . .. shall be compelled in any criminal case to be a witness against
himself." U.S. Const, amend. V.

*For a concise history of early colonial, stale and federal immunity legislation, see
Kastigar V. United States, 406 U.S. 441, 445 n.13 (1972). For a more thorough history,
see Comment, The Federal Witness Immunity Aits in Theory and Practice: Treading the
Cotstiiuiional Tightrope, 72 Yale LJ. 1568 (1963).

r 18 U.S.C. IS 6001-6005 (1970). This paper will deal primarily with the provisions
of sections 6002 and 6003 which read as follows:

| 6002. Immunity generally.

~ Whenever a witness refuses, on the basis of his privilege against self-
incrimination, to testify or provide other information in a proceeding be-
fore or ancillary to—

1) a court or grand jury of the United States,

2) an ager.cy of the United States, or

3) cither House of Congress, a joint committee of the two Houses, or
a committee or n subcommittee of rither House, und the person presiding
over the proceeding communicates to the witness an order issued under
Ihi* part, the witness may not refuse to comply with the order on the hasis
of his privilege against self-incrimination; but no testimony or other infor-
mation compelled under the order (or any information directly or indirectly
derived from such testimony or other information) may be used against

(2551
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the. Witness Immunity Act of 1970 relevant to the investigation and
prosecution of criminal activity—with particular emphasis on the use
abuse and importance of witness immunity grants in the enforcement of
federal criminal law.

I. Background

A. Development of the Present Statutory Scheme

As a practical matter, the only way to compel a witness to testify about

self-incriminating matters without wolath his fifth amendment inlege
I5 to purge the desired testimony of its se .-|ncr|m|natorﬁ character.[His-
torically, federal witness immunity legislation has sought to accomplish
this goal b folJowmg one of two basic approaches. _
- Under the first, the legislature authorizes a grant of "transactional
immunity," which will prohibit prosecution of an immunized witness for
any crimes disclosed in his compelled testimony.® With prosecution of the
withess for the otherwise self-incriminating disclosures in his compelled
testlmorgydtr%us barred, the potential fifth- amendment violation is cir-
cumvented.

the witness in .my criminal case, except a prosecution for pe>jury, giving
a false statement, or otherwise failing to comply with the order.
5 6003. Court and grand jury proceedings.

(@) In the case of anv individual who has been or may be called to
testify or provide other information at any proceeding hefore or ancillary
to a court of the United States or a grand jury of the United States, the
United Stales district court for the judicial district in which the proceeding
is or may be held shall issue, in accordance with subsection J)b) of this
section, upon the request of the United States attorney for such distiict,
an order re u_irin?_ such individual to give testimony or provide other in-
formation which lie refuses to give or provide on the basis of bis privilege
against self-ir rimination, such order to become eflective as provided in
section 6002 of this part. .

(b) A United States attorney may, with the approval of the Attorney
General, the Deputy Attorney General, or any designated Assistant Af-
torney General, request an order under subsection (a) of this section
when in his judgment—

(1) the testimong or other information from such individual may be
necessary .>the public interest; and , _

(2) such ind.vidual has refused or is |Ike|Y to refuse to testify or provide
other information on the basis of his privilege against self-incrimination.

Section 6001 contains definitions of terms used in the Act, section 6004 authorize* grants
of immunity to witnesses in certain administrative proceedings, and section 6003 author-
izes giants of immunity to individuals who testify in Congressional hearing,.

*set, eR., the transactional immunity provisions cited in notes 9 & 16 infra.

11n Drown v. Walker, 161 U.S. 591 (1896), the transactional immunity conferred
by the Compulsory Testimony Act of 1893 (quoted in note 16 infra) was held constitu-
tiqn_allly suflkicnt to compel a witness to testify ovci an assertion of the fifth amendment
privilege.
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~ Under the second approach, the legislature authorizes a Frant of "use
immunity," which will' prohibit the use of a witness’ compelled testimony
against him in a subsequent criminal prosecution.8Although the witness
%,ranted, use immunity may still be prosecuted for crimes referred to in

is testimony, all prosecufive use of his testimony is barred, and he will
be no worse off than he would have been had he been allowed to remain
silent. Tdhﬁrefore, no violation of his fifth amendment privilege will have
occurred.

Although Congress’ first immunity statute,8passed in 1857, made use
of the “transactional” approach, within ten years “use immunity” had
become the dominant mode. Because a grant of transactional immunity
barred prosecution of an immunized witness for crimes disclosed in his
testimony, wimesses who testified under grants of transactional immunity
received “immunity baths” which rid them of criminal liability for any
wrongful acts described in their testimony. This undesirable feature of the
1857 transactional immunity statute led Congress to first adopt the use
immunity apgf)roachl)m,an 1862 compulsory testimony statue." This
statute provided that a witness’ compelled testimony could not be used as
evident-*, against the witness in a subsequent criminal proceeding, but
permitted prosecution of the “immunized” witness as long as his com-
pelled testimony was not introduced into evidence at his trial. 2

8E.g., Act of Feb 25 1868 ch. 13 § 1, 15Stat. 37, which provided that the witness'
te_sttimony “shall not be used as evidence in any criminal prosecution against such
witness.’

8Act of Jan. 24, 1857 ch. 19 { 2, Il Stat. 155 This statute was enacted to facilitate
investigation of charges of vote-buying in the U.S. House of Representatives and pro-
vided that: “(N)o person examined and testifying before either House of Congress, or
any committee of either House, shall be held to answer criminally in any court of justice,
or subject (sic) to any penalty or forfeiture for any fact or act touching which he shall
be required to testify. . .

10The problems arising under Congress’ 1857 immunity statute were aggravated by
the fact that under its provisions, immunity attached automatically to all witnesses who
testified before Congress, and its various committees. Individuals seeking the benefits of
an “immunity bath" grossly abused the 1857 statute, leading Congress to experiment
with a narrower form of immunity— aldfeit still in an "automatic” immunity grant statute
—inits 1862immunity legislation. Comment, Federal Witness Immunity Act: Expanding
The Scope of Pre-Testimony Judicial Review, D Xoyola U.LJ. (One.) 470, 475-76 n.30
(1974). For a discussion of a modern "automatic” immunity statute, see notes 136-146
In/ra and accompanying text.

i> Act of * n. 24, 1862, ch. Il, >2 Slat. 333, This statute was also applicable only to
Congressional testimony: "(T)he testimony of a witness examined and testifying before
either House of Congress, or any committee of either House of Congress, shall not be
used as evidence in any criminal proceedings against such witness in any court of
Justice. . . ."

Comment, Federal Witness Immunity Act: Expanding the Scope of Pre-Testimony

Judicial Review, 5 Loyou U.LJ. (Chic.) 470, 476 n.30 (1974).
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However, in 1892 the United States Supreme Court, ruling on the
constitutionality of these statutes, struck down a use |mmun|tY provision
in Counselman V. Hitchcock 3 because it failed to protect the witness
from indirect use of his testimony to the same extent as would the fifth
amendment privilege. AThe Court declared that a witness could not be
compelled to testify unless qranted immunity co-extensive with the scope
of the fifth a nendment privilege, and found “use immunity" deficient in
this regard, in light of Counselman, Congress reverted to the transac-
tional Immunity approach in all its subsequent immunity legislation®
until 1970 o . .

Although transactional immunity grants received approval from the
Supreme Court,” they were infrequently used as a prosecutive tool.B
Prosecutors apparently felt that the wholesale “immunity haths™ afforded
witnesses who were granted transactional immunity exacted too dear a
price from the criminal justice system, since a transactionally-immunized
witness could never be prosecuted for crimes disclosed in his testimony,
no matter how numerous or heinous. S .

This ﬁattern was hrokenfin 1970, when acting on the recommendation
of the National Commission on Reform of Federal Criminal Laws,3

*» 142 U.S. 547 (1892).

Id. at 585. counselman involved the 1868 use immunity statute cited in note 8
supra.
«@®The Court held that no grant of imtnuni =could replace or supplant the constitu-
tional privilege against self-incrimination “unless it is so broad as to have the same
extent in scope and effect." 142 U.S. at 585.

'eThe counselman decision was followed by Congress’ speedy enactment of the
Compulsory Testimony Act of 1893, ch. 83, 27 Stat. 443, which served a» the model for
many state as wclle. federal statutes: "(NJo person shall he prosecul’ : or subject'd to
any penalty or forfeiture for or on account of any transaction, rnattei or thing, concern-

ing which he may testify, or produce e idence, documentary or otherwise.". . ="

,T see note 7 supra,

eeMore witnesses were immunized under the Witness Immunity Act of 1970 during
its firt. ten months of availability than were immunized in the preceding fifty years,
during which transactional immunity grants were the only form of witness immunity
grants. National Lawyihs Gu'ilo, Representation of Witnesses Before Federal
Grand Juries: A Manual for Attorneys 13-52 (1974). see also note 27 Infra.

en But it may be that grants of use-derivative use immunity under 18 U.S.C. 5 6002
exact the same “price” from society, in light of the formidable obstacles facing any
prosecutor who seek* to prosecute an immunized witness. see notes 43-59 infra and
accompanying text.

20As part of its suggested general overhaul of federal criminal law, the National
Commission on Reform of Federal Criminal Laws prepared a comprehensive study of
federal witness immunity law and submitted a model immunity act to Congress which
served as the prototype for 18 U.S.C. 55 6001-6005. The Commission's principal rec-
ornmendatiun was that a grant of use-derivative use immunity would meet the counsel
man test for constitutional sufficiency— a position later adopted by the U.S. Supreme
Court in Kastigar v. United Stales. 406 U S. 441 (1972). Report of the National Cotnm'n

o
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Congress enacted the present immunity statute. 1L The new law repealed
all statutory authority for grants of transactional witness immunity” and
made available a new form of |mmun|t?;—"use-der|vat|ve use immunity."
Designed to avoid the “immunity baths™ prevalent under transactional
immunity %rants, the 1970 legislation focused on immunization of tes-
timony rather than on immunization cf witnesses, and sought to over-
come the constitutional objections rained in Counselman by prohibiting
indirect exploitation of the compelled testimony (“derivative use”) as

Although there was some cause for apprehension that this more
narrowly-drawn protection would be found consﬂtuhonal(b(/ insufficient, 3
in Kastigar V. United StatesSthe United States Slug)reme ourt held that
grants of “use-derivative use |mmun,|t?;” under 18 U.S,C. § 6002 were
co-extensive with the scope of the fifth amendment privilege, and were
therefore sufficient to compel testimony from wi.nesses over a claim of
that privilege.” Since the decision in Kastigar, federal prosecutors have
made extensive use of immunity grants in investigating all types of crim-
inal activity, 5 andfimmunity orders have become one of the most val-
uahle resources at the prosecutor’s disposal!] .. .

on Reform of Federal Criminal Laws (2d Interim Report. Mar., 19, -1969), in Hearings
on H.R. 11157 and H.R. 12041 Before Subcomm. Ho. J of the House Comm, on the
Judiciary, 91st Cong., 1st Sess., ser. 14 at 36 (1969).

*» 18 U.S.C. 85 6001-6005 (1970). see note 5 supra.

” Although the Witness Immunity Act of 1970 repealed all statutory authority for
transactional immunity grants, this repeal did not become complete until December 15,
1974, the effective date for the repeal oi Act of June 19, 1968, Pub. L. No. 90-351,
5 802,82 Stat. 216, a frequently-used transactional immunity provision. see Act of Oct.
151970, Pub. L. No. 91-452, 5227(a). 84 Stat. 930-31. . .r.. ~.\

JS Reading portions of the witness' immunized testimony to a jury in a criminal prose-
cution is an example of a “direct use” of immunized testimony. Utilization of informa-
tion disclosed in immunized testimony as a means of tracking down other undisclosed
evidence is an example of a "derivative" or “irdirect" use. See notes 56-59 infra and
accompanying text tor a discussion of "non-evidentiary use" of immunized testimony.

**In the course of its opinion in counselman the Court had stated:

We are clearly of the opinion that no statute which leaves the party or - -
witness subject to prosecution after he answers the criminating question - *
put to him, can have the effect of supplanting the privilege conferred by the
Constitution of the United States. , . .(AR statutory enactment to be valid,
must afford absolute immunity against future prosecution for the offeose
to which the question relates.

142 U.S. at 585-86

15406 U.S. 441 (1972).

» Id. at 462.

3 0ver 5,000 requests for immunity were submitted for Department of Justice ap-
proval in the eighteen months immediately following the Kashgar decision. Till Ntw
YoRU.It, Apr. 19, 1976. at 42. see also note 18 supra.
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13 Procedural Considerations Under the Pres  t Statutory Scheme

‘[pursuant to 18 U.S.C. §8 6002-6003 all grants of statutory witness
immunityZ in criminal matters” arc effecte k}! District Court order
issued upon written request by the United States Attorney for the judicial
district in which the proceeding is being held.*OSince the statute author-
izes grants of immunity only when requested by the United States Attor-
ney," the courts are powerless to issue immunity orders on their own
motion" or at the request of a defendant** leaving the United States
Attorney with exclusive power to initiate grants of witness immunity”™

a*For a discussion of non-staiuiory "limited immunity arrangements." sec note 30
infra.

atGrants of immunity in administrative proceedings and Congressional hearings are
authorized by 18 U.S.C. 56004 and 5 6005 respectively.

18 U.S.C. 56003(a) (1970).

Although 55 6002-6003 constitutes the exclusive statutory authority for federal grarts
of immunity in criminal matters, it should be noted that arrangements roughly analogous
to immunity grants may be freely made without resort to the statute. As recognized by .
the National Commission on Reform of Federal Criminal Laws:

Immunity is also conferred when ... the United States Attorney refrains
from prosecuting in order to secure a witness' cooperation. . . . This kind
of immunity grant seemingly has bc.n held valid, even though not author-
ized by stafute.

2 Working Papers of ttie National Commission on Reform of Federal Criminal
Laws 1419-20 (1970). The wide discretion in criminal matters possessed by the United
States Attorney leaves him free to enter into agreements promising various piosecutorial
concessions in exchange for an individual's full co-operation and testimony against his
criminal co-conspirators. These concessions may take the form of a piomise not to
prosecute the individual for hi* involvement in the particular criminal acts being investi-
gated. in exchange for his tec nony, id. Thus in effect a limited form ol transactional
immunity is available as a prosecutorial tool despite the repeal of all statutory aulhoi ty
for transactional immunity grants.

Arrangements of this type are frequently used when the coercion of a statutory im-
munity order is deemed unnecessary, because of the bargaining flexibility they give the
prosecutor in dealing with a prospective Government witness. See, e**. United States v.
Kurzer, 534 F.2d 311, 513 n.) (2d Cir. 1976). As is the case with other prosecutorial
promises, these agreements tend to be strictly enforced. See, e.g.. United Stales v, Kurzer,
supra.. United States v. Carter. 454 F.2d 426 (4th Cir.), cm. denied, 417 U.S. 933
(1974); n re Kelly. 350 F. Supp. 1198 (ED. Ark. 1972); United States'v. Paiva, 294 F.
Supp. 742 (D.D.C. 1969/. However, problems may arise in asserting one district attor-
ney's promise of freedom from prosecution when prosecution it initiated by a prosecutor
in another federal district. See United Slates v. Carter, supra (agreements are binding
on all federal prosecutors); United States v. Houlier, 359 F. Supp. 165, 17(3-71 (F. D.N.Y.
1972) United States Attorney in one federal district cannot bind federal prosecutors in
other districts).

« 18 U.S.C. 56003(b) (1970). See United Stales v. Allstate Mortgage Corp., 507
F.7d 492. 495 (7th Cir. 1974), err/ denied. 421 U S 999 (1975)

** Thompson v. Garrison, 516 f-21 986, 988 (4th Cir. 1975), cm. denied, _ U S
(1976); United Stales v. lenkins. 470 1.2d 1061 (9lh Cir. 1972), ten. denied, 411 US

920 (1973).
11 United States v. Allstate Mortgage Corp.. 507 F.2d 492, 495 (7th Cir. 1974), ttrt
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[ Before :m immunity application can be %ranted, it must meet the
technical requirements of section 6003(h).4The immunity re?uest must
have approval from a high-ranking Department of Justice official. 24t
must assert that the testimony sought from the subject of the immunity
request “may be necessary to the public interest,”38and that the witness
to be imminized "has réfused or is likely to refuse to testify” on the
basis of the fifth amendment privilege.47 Where a technically sufficient
immunity equest has been submitted by the United States Attorney, the
staéute 8epr||C|t|y requires that the district court "shall issue" the requested
order,,

[ Once the immunity order has been issued, the witness will be called,
or recalled3Rto testify. If the witness refuses on fifth amendment giroun.ds
to respond to any questions put to him, he will be called before the dis-
trict court judge who issued the immunity order, and asked to show
cause for his refusal to testify!] o _

[Typically, the court will then issue a second order directing the witness
to testify, cautioning him that continued refusal to answer any question
on fifth amendment grounds will result in his being cited for contempt. If
the witness persists in his refusal to answer any question, he will ag'dn be
brought before the district court and adjudged in contempt of the couit’s
orders] Although criminal romprggt rbArges may be brought,Acivil con-
tempt proceedings pursuant to 28 US.C. § arc generally insti-

drnitd, 421 U S. 999 (1975); United Stales v. Ramsey. 5C i F.?d 524. 532 (7thCir.
1974). cert, dtnled, 420 U.S. 932 (1975); Cerda v. Uniud StatM, 488F.2d 720, 723
(9th Cir. 1973); United State* v. Berrigan, 482 F ?d 171, 190 (3d Cir. 1973); United
State* v. Jenkins, 470 F.2d 1061, 1063-64 (9th Cir. 1972),ten. denied, 411 U.S. 920
(1973). For n discussion of the defense witness immunity prohlem. see note* 119-135
infra and accompanying text,

note 5 supra.”

*»The Assistant Attorney General in charge of the Criminal Division of the Depart-
ment of Justice i* specifically empowered to authori/e request* for immunity order*
under section 6003 by 28 C.F.R. S 0.173 (1970). In order to receive Department of
Justice approval, a two-pace form (“Request for Immunity Authorization, Form USA-
167”) imul be submitted. Thi* form calls for clerical information and short answers to
eleven questions about the relevant investigation or prosecution. See notes 102-105 infra
and accompanying text for a discussion of the sufficiency of this information.

w18 U.S.C. | 6003(h)(1) (1970). See note 5 supra.

» 18 U.S.C. 1 6003(b)(2) (1970). See note 5 supra.

*e 18 U.S.C. $6003(a) (1970). See note 5 supra.

» Section 6003(b)(2) authorizes the United Stales Attorney to obtain an immunity
grant for a witness either before or after he is ‘ailed upon to testify. See not* 5 supra.

=18 U.S.C. 5 3691; See also United Slates v. Wilson. 421 U.S. 309 (1975).

41| 1826 Recalcitrant witnesses

(a) Whenever a witne** in any proceeding before or ancillary to any
court or grand jury of the United States refuses without just cause shown
to comply with an order of the coutt to testify or provide other infurme-
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tuted, resultinﬁ in the witness’ confinement until such time as he is willing
to comply with the court’s order to testify. Confinement under 28 U.S.C.
§ 1826 may be for as long as eighteen months.42

I SubsequentProceedings Against Immunized Witnesses
A. Barriers to Future Criminal Prosecution

Section 6002 of Title 18 of the United States Code directs only that
testimony compelled from a witness Pursuant to an immunity order ma
not subsequently be used against that witness in any48criminal proceed-
ing. Thus, unlike grants of transactional immunity which barred prosecu-
tion of immunized witnesses for crimes disclosed in their compelled
testimony, 44 section 6002 immunity gtrants permit the prosecution_ of
Immunized witnesses as long as the Statutory prohibition on exploitation
of compelled testimony is honored 4

In practice, however, few immunized witnesses arc subse%yently pros-
ecuted for crimes described in their immunized testimony.& While this
may in part reflect a policy of non-prosecution to promote the co-opera-

lion, including any book, paper, document, record, recording or other ma-
terial, the Court, upon such refusal, or when such refusal is duly brought
to its attention, may summarily order his confinement at a suitable place
until such time as the witness I1s willing to give such testimony or provide
such information. No period of such confinement shall exceed the life of—
1) the court proceeding, or

2) the term of the grand jury, including extensions, before which such
refusal to comply with the court order otcuricd, but in no event shall such
confinement exceed eighteen months.

28 U.S.C. S 1826 (1970).

4*1d. set also United States er rr1, Womack v. United States Attorney for the North-
ern District of lllinois, 348 F. Supp. 1331 (N.D. 111 1972), where uncooperative grand
jury witnesses were confined for over fourteen months for their failure to testify after
having been granted immunity.

41 Immunized testimony may, however, be used against its declarant in “» prosecution
for jerjury, giving a false statement, or otherwise failing to comply with the terms of an
immunity order.” 18 U.SC. J 6002 (1970).

44 See text accompanying note 6 supra.

46 As the Supreme Court has pointed out, “The statute, like the Fifth Amendment,
grants neither pardon nor amnesty. Both the statute and the Fifth Amendment allow
the government to prosecute using evidence fiorn legitimate independent sources,"
Kastigar v. United Stales, 406 U.S 441, 461 (1972).

46Die United States Department of justice has reported that, while its Immunity
Unit does riot maintain statistics on the number of times witnesses have been subse-
quently prosecuted for matters disclosed in their immunized testimony, "if any such
instances exist, they for tare." letter from E. Ross Huckley, Allotr.eyin Charge, free-
dom of Information I'nvacy Unit, Ciirninat Division, Department of Justice, to David
J. Sugar. October I, 1976, on file hi the oflices of the Amrriian Criminal mw Rtnrw.
Washington, D.C.
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tion of immunized witnesses, llicre is little doubt that strict judicial en-
forcement of the "use” prohibition has done much to deter such prosecu-
tions. In particular, close judicial scrutiny of the Government's case,
aimed at detecting two distinct forms of "use,” has made successful pros-
ecution of immunized witnesses exceedingly difficult and increasingly
rare,

First,[to determine if the prosecution has made derivative use of the
defendant's immunized testimony in obtaining its evidence, all evidence
the Government intends to introduce against the previously immunized
Witness is lgdjmally examined, usually at a special pre-trial evidentiary
hearing.47 This effort to forTct out “tainted evidence™ (i.e., evidence ob-
tained throu?_h impermissible derivative use of the defendant’s prior im-
munized testimony), is the judicial resPo_nse to the rule established in
Kastigar, that a "Ya person accorded this immunity under 18 U.S.C.
§ 60(92 and subsequently prosecuted . .. need only show that he testified
under a grant of |mmun|ty in order to shift to the government the heavy
burden of proving that all of the evidence it proposes to use was derived
from legitimate independent sources.” 8
_ This procedural shield has proven hard to penetrate, as the prosecu-
tion’s burden of proof at these so-called “taint hearings™ is not satisfied
by a mere negation of taint.8BRather, the Government must establish by
a preponderance*Othat its evidence was derived from legitimate& sources

=7 Although this evidentiary hearing is usually conducted prior to or at trial, appellate
courts have remanded cases with instructions to conduct this type of hearing where the
possibility of derivative use was not properly investigated at trial. see, e.g., United States
v. Seiflert. 463 F.2d 1089 (5th Cir. 1972).

Typicallv these evidentiary hearings are precipitated by a pre-trial motion to dismiss,
charging that all of the Government's evidence has been obtained through derivative use
of the defendant's prior immunized testimony. see, e.g., United Stares v. Catalano, 491
F.2d 268 (2d Cir.), ten. denied, 419 U.S. 825(1974); United Stales v. McDaniel, 482
F.2d 305 (8th Cir. 1973); United States v. DcDiego, 511 F.2d 818 (D.D.C. 1971).

Where the alleged exploitation is limited to a particular piece of evidence, b motion
to suppress the evidence in question will trigger an evidentiaiy examination into the
evidence's source. see, eg., United States v. First Western State BanV, 491 F.7d 780 (8th
Cir.), cert, denied, 419 U S. 827 (1974).

« Kastigar v. United Slates, 406 U.S. 441, 460-61 (1972).

« 1d. at 460.

*°The “preponderance of the evidence" standard of proof at taint hearings was applied
in United States v. Seiflert, 357 F. Supp. 801, 804-05 (S.D. Tex. 1973), affirmed
F.2d 974, 982 (5th Cir. 1974). Hut tee United States v. Henderson, 406 F. Supp. 417,
423 (). Del. 1975), where the court for the purposes of argument used "prool beyond
a reasonable doubt” as the appropriate standard of proof at taint hearings

6l fcvidente oblairrd from sources wholly apart from the immunized testirtony will,
of course, be suppressed if obtained illegally (eg., through use of illegal wiretaps or
illegal searches and seizures). See Gelbaid v. United States, 408 U.S. 41 (1972).

,501
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wholly mdeBendent of the defendant's immunized testimony. Failure to
sustain this burden of proof as to any Government evidence will result in
its suppression. If the prosecution’s ease depends largely on evidence
found to be tainted, dismissal of the charges may be necessary. Even
untainted evidence may be suppressed at a taint hearing if the prosecutor
is unable to establish the sources of his evidence to the court’s satisfaction.
~ Because of these difficulties, a prosecutor will rarely proceed know-
m_gly against an individual who has previously testified"under an immu-
mX grant, unless special precautions have bgen taken by his office in
anficipation of the Inevitable taint problems. To illustrate, if the United
States Attorney’s files include transcripts containing the immunized
testimony of an individual presently under investigation, access to such
transcngts should he restricted. 2 The sources of all evidentiary leads
should be recorded for later presentation at a taint hearing, and" all in-
formants should be questioned as to the sources of their information to
Prevent unknowing rece|[)t of immunized information.” [Moreover, when
the Government intends to prosecute a prospective |mmun|t5{ grant recip-
ient, all available incriminating evidence and investigatory leads may be
scaled in a dated envelope and filed with the court before the witness
begins his immunized testimony. When the witness is subsequently pros-
ecuted, the date on which the evidence envelope was filed can be used
to establish that the evidence and leads contained therein were obtained
prior to—and therefore independent of—the witness” immunized dis-
closures, effectively negating any claim of ta.mt.SC&_ . o
However, in most cases, little or no incriminating evidence is in the
Government’s possession_ prior to an immunized withess' compelled dis-
closures, and such techniques arc of little value. Indeed, in many oases
the United States Attorney initiates investigation and prosecution of a

8*C/. K.iilif.ir v. tinned Stales, 406 L.S 441, 449 (1972) (dissenting opinion); Zim-
mett. The Federal Use Immunity Statute Since Kastigar, 1973/1974 Annual Survi?y of
American Law 343. 356 (N.Y.U. School of Law 1974).

8*C/. United States v. M Daniel, 482 F.2d 305 (8th Cir. 1973). This is necessary to
prevent the tainting of an entire investigation through unintentional receipt of the con-
tents of an individual's immunised testimony by way of a well-meaning courtroom ob-
server who was present when the immunized testimony was given.

This procedure was first used by Special Watergate Prosecutor Archibotd Cox to
preserve evidence against John Dean. see Zimmett, The Federal Use Immunity Statute
since Kastigar, 1973/1974 Annual SI/RVtV of Amihican Law J43, 359 (N.Y.U. School
of 1jiw 1974). It has also heen used with success in other cases; see, e.g. United States
v. Henderson, 406 F. Supp. 417 (D. Del. 1975).

Despite the courts' reliance on this prophylactic procedure, a careful reading of
Kastigar Suggests that this alone will he insufficient to sustain the Government's burden
of proof at a taint hearing unless independent sources for the contents of the scaled
envelope are also established. see text accompanying notes 47-51 supra.
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given individual, completely unaware of the fact that the suspect has
previously given immunized testimony with regard to the verK matters for
which he is being prosecuted.” In such cases, It is unlikely that the pros-
ecutor will have carefully questioned all would-he informants about the
sources of their knowledge, or that he will have investigated the sources
of other investigative leads. As a result, an investigation initiated solely
on the basis of information which is protected by an undiscovered immu-
nity order should cause all of the Government's evidence to be suppressed
because of the tainted investigative lead from which it was derived.
A second deterrent to the prosecution of a prewouslry immunized wit-
ness is the possible har agamst “non-evidentiary use” of testimony by the
prosecutor as hackground information in preparation for trial. Emphasiz-
Ing that Kastigar prohibited any use of immunized testimony,” the
Eighth Circuit In United States V. McDaniel5vacated the conviction of
a previously immunized witness, where the Assistant United States Attor-
ney trying the case had examined transcripts of the defendant’s prior
immunized tesﬂmonY] relating to the very matters for which he was bemﬁ
prosecuted. Although the Government was apparently able to establis
Independent, legitimate sources for the evidence it sought to introduce
against the defendant, the court ruled that significr.it use of the immu-
nized testimony had been made in waYs other than in obtaining its
evidence.” While the courts have not enforced the prohibition on “non-
evidentiary use” of immunized testimony as strictly as the?/ have treated
instances of derivative evidentiary use,” growing concern for the protcc-

8C/. Uniled Stales v. McDaniel, 482 F.2d 305. 307 (8th Cir. 1973). The suspect
may have given immunized testimony before a local court or grand jury without the
federal prosecutor's knowledge. Similarly, federal prosecutors may not be aware that an
individual has given immunized testimony in a Itankruptcy Act proceeding. For a discus-
sion of the Rankmptcy Act immunity provision, see notes 136-146 Infra and accom-
panying text.

84The kastigar Court characterized section 6002 as providing “a sweeping proscription
of any use, direct or indirect, of the compelled testimony and any information derived
therefrom." Kastigar v. United States. 406 U.S. 441, 460 (1972).

81482 F.2d 305 (8th Cir. 1973).

8'M. at 311.

Under facts similar to those in mcpaniel, the district court in United Statei v. Dornau,
359 F. Supp. 684 (S.D.N.Y. 1973), granted a motion to dismiss certain charges, holding
that a virtually irrebuttable presumption of improper derivative use arises whenever the
prosecutor has, prior to trial, read transcripts of the defendant's prior immunized testi-
mony relating to the charged offenses. However, the Second Circuit reversed »he lower
court's decision, not because of any disagieement with the finding that derivative use of
the immunized testimony had been made, but rather because the statute under which
the defendant had been immunized only provided immunity from direct use. United States
v. Dornau. 491 F.2d 473, 479 -80 (2d Cir.), cert, denied, 419 U.S. 872 (1974).

84 The courts have been parliculatly lax in recognizing “nonevidcntiary use” in grand
jury situations. In United States v. Henderson, 406 F. Supp. 417, 427 (). Del. 1975),
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lion of immunized witnesses as prosecutors increasingly resort to immu-
nity grants suggests that a prohibition on “non-cvidentiary use" might be
more strictly enforced in the future. . . .
‘Taken together, these barriers to successful prosecution of immunized
witnesses arc formidable. Under a strict reading of Kastigar, not only
must the prosecution sustain its heavy burden of estabhshmg independent
sources for all its evidence, but all exposure to immunized information
must be avoided regardless of whether or not such contact generates
evidence. Clearly, prosecution is not impossible. As a rule, however, a
witness once immunized is unlikely to face subsequent prosecution.

B. Effect Of Local Transactional Inmunity Grants
On Federal Criminal Proceedings

Although transactional immunity may no longer be granted within the
federal system.*Ostat,e courts are not similarly constrained. Several”states
have statutes authorizing grants of transactional immunity to witnesses
before local courts and dgrand juries.& o . _

The treatment accorded these local transactional immunity grants in
the federal courts is governed by constitutional principles. Under Kasti-
gar, the fifth amendment privilége against compelled self-incrimination
requires only that prosecutive use of testimony compelled from'a witness

the courl recognized (lie "non evidentiary use” problem, but still refused to find that a
defendant’s compelled testimony had been "used" against him. even though he was in-
dicted in a grand jury pioceeding conducted by a prosecutor who had personally heard
the defendant give immunized testimony with regard to the very crimes charged in the
indictment see alto United 'HiKes v. Catalano, 491 F.2d 268 (2d Cir.), cert, denied. 419
U.S. 825 (1974), where the court affirmed the conviction of a previously immunized
grand jury witness, even though the trial prosecutor had heard— indeed elicited— the
defendant's prior immunized testimony with regard to crimes for which the defendant
was convicted.
*nSee note 22 mpra
*'For example, lit. Ann Stat., ch. 38. 5 106-1 (Smith-Hurd 1970), provides: “In
any investigation before a C'rfand Jury, or trial in any court of record, the crfftrt on
motion of the Stale may order that any material witness be released from all liability to
be prosecuted or punished on account of any testimony or other evidence he may be
required to produce.”
Similarly, 3 N.D. CitNr. Code 8 16-20-10 (1970) provides:
No person shall be excused from attending and testifying or producing any
hooks, papers, or other documents before any court upon any investigation,
proceeding, or trial for a violation of nny of the provisions of section?
16-20-08, (illegal campaign contributions) "upon the ground that the testi-
mony or evidence, documenta% or otherwise, required of him may tend
to incriminate or degrade him. No person shall be prosecuted nor subjected
to any penalty or forfeiture for or on account of any transaction, matter,
or thing concerning which he may testify or produce evidence, documen-
tary or otherwise, and no testimony so given or produced shall be used
against him upon any criminal investigation or proceeding.
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be barred. Measured b{ this standard, local grants or transactional immu-
nity provide state court witnesses with protections in excess of the federal
Constitution’s requirements. Of course, any state is free to statutorily or
constitutionally require that its citizens be accorded broader protections,
and the courts of these jurisdictions must honor such grants. However,
when the federal Government or a sister state seeks to prosecute the remP-
ient of a broad immunity grant of this type, only the fifth amendment’s
requirements need be obeyed, and any “extranedus” protections may be
disregarded ®1The federal Government thus guards its right to effectively
enforce federal laws unhampered by overly protective gr ts of immu-
nity by any state.63

C. Use Of Immunized Testimony In Non-Criminal Proceedings

Although testimony elicited under a grant of immunity may not be
used against the witness in a subsequent criminal prosecution, that tes-
timony may be freel?/ used against him in any non-criminal proceeding.
Because the scope of protection under 18 U.S.C. § 6002 is co extensive
with that under the fitth amendment—which permits a witness to with-
hold on|¥] information which might subject him to criminal liability—it
follows that grants of immunity under section 6002 afTord no protection
against the use of the testimony in anK proceeding other than a criminal
Pr0$ecut|on.f* Courts have thus held that civil g(e)gglnes may >t hased on
estimony given pursuant to a grant of section immunity,*1and that
a Witness's immunized testimony may properly be used against him in
civil actions®* and administrative’ proceedings,®1whether held before state
or federal bodies.

«* Murphy v. Waleifroni Cornm’n, 378 U.S. 52, 79 11964); Unileil Stale* v. First
Western State Bank, 491 F.2d 780. 786 (8th Cir ), cm. denied, 419 U.S. 825 (1974).

«* United State* v. Del) go, 511 F.2il 818, 822 (D.C. Cir. 1975). This situation i*
well-illustrated by United “tale* v. First Western State Bank, 491 |-2d 780 (8th Cir.),
cert, denied, 419 U.S. 825 (1974). In that case, federal criminal defendants sought to
have indictments against them quashed because they had previously testified under a
North Dakota statutory grant of tran*acti''nal immunity with regard to the very trans-
actions on which the federal indictment aas based. See note 61 supra. Despite their
claims of absolute immunity from prosecution for crime* disclosed in their compelled
testimony, the court refused to block the federal prosecution, holding that as long as the
federal prosecutors did nut make direct or derivative use of the defendants* locally-
immunized testimony, federal prosecution of the defendants for the crimes disclosed
therein was constitutionally permissible. 491 F.2d at 786.

"e Patrick v. United States, 524 F.2d 1109, 1120-21 (7th Cir. 1975); United States v.
Cappetto. 502 | 2d 1351, 1359 (7Ih Cir.), ten. denied, 420 U.S. 925 (1975).

eempPatrick v. United States. 524 F2d 1109, 1118 (7th Cir. 1975)

«"United Stales v. Cappetto, 502 F.2d 1351. 1359 (7th Cir.), ten. den<ed, 420 U.S.

925 (1975).
ot In Srgietti v. Stale Bar, 1S Cal. 3d 878. 544 P.2d 929, 126 Cal Kptr. 793 (1976),
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~ Prosecutors concerned with the possibility that a key witness, though
immunized, will nonetheless remain silent and suflcr imprisonment for
contenij * rather than incur the serious non-criminal consequences winch
mn{;ht attend disclosure of his own criminal activities, have in some
instances requested immunity orders prohibiting use of a witness’s testi-
mony in_specified non-cnmmaé(%rzopeedmgs as well as in any criminal
prosecution. Although section 6002 in no way authorizes these additional
protections, the courts have occasionall _g_ranted them. For examPIe, an
Immunity order which purported to prohibit use of immunized testimony
against bar-owners in liquor license revocation proceedings** was issued
by one court, as was an order to prohibit similar use in disbarment pro-
ceedings.** o _ N .

Althougzh the Seventh Circuit has recognized the “difficult question”
posed by the issuance of such non-statutory orders, Dtheir propriety has
not yet been reviewed. And while local administrative bodies have felt
compelled to honor their terms, there is no evident reason why the addi-
tional protections contained in these supplemented federal” immunity
grants should not be disregarded, much as the federal courts disregard
“constitutionally unnecessary" protections in local immunity grants. 1As
in the case of over-hroad state immunity grants, such treatment may be
justified as necessary to prevent federal infringement of a sovereign state's
power to enfoice its own laws. B

D. Threat Of Foreign Prosecution As A Basis
For The Underlying Fifth Amendment Claim

~ Since Counselman v. Hitchcock..- the constitutional sufficiency of all
immunity grants has turned on the scope of the fifth amendment priv-

and Maryland Slate liar Ass'n, Inc. v. Sugatnun, 273 Md. 306, 329 A.2d 1 (1974), cert,
denied. 420 U.S. 974 (197S), federally-immunised testimony given by lawyers was later
used against them in disbarr ent proceedings. srr 0110 Nnpolitano v. Wind, 457 17.2d 279
(7th Cir. 1972), ttrt. denied, 409 U.S. 1037, rrh. denied. 410 U.S. 947 (1>73), wh re ©
feder. jud?e‘s immunized testimony was used against him in a federal proceeding (or
hi* removal as a judge.

*®5% United States v. flraasch, 505 I;.2d 139, 146 (7th Cir. 1974), ctrl, denitd, 421
U.S. 910 (1975).

® 1n tt John Daley, No. 71 G1 3567 (N.D. Ill, July 18, 1974), reproduced In Note,
The Intrusion of Federal Immunity Protection Into State Disbarment Proceedings, 7
Loyoia U.L). (Cute.) 58 (1976).

*United Stales v. Ilraasch. 505 F.2d 139, 146 (7th Cir. 1974), cert, denied, 421 U.S.
910 (1975).

"esee NOtes 62-63 supra and accompanying teat.

»/<7e P panying
* 142 U.S. 547 (1892), set teat accompanying notes 13-15 supra.
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llcge. Unless at least co-cxtensive with that privilege, no %ant of immu-
mtws,adequate to compel an unwilling witness to testify. 4

hile it has been established that the fifth amendmént privilege Ero-
tects testimony which incriminates the witness under either federal or
local law, Bwhether or not it affords similar protection to testimony that
IS |ncr|m|nat|nP under foreign law is an unresolved question of incréasing
practical significance. ®As it relates to witness immunity, the _(%uesnon
posed is whether or not a section 6003 use-derivative use immunity ord r
Is constitutionally sufficient to compel testimony which might later be
. ed against the witness in a formgn criminal proceeding. .

The Supreme Court has offered little guidance in this regard. While
noting probable jurisdiction to decide the question in Zicarelli V. New
Jersey Commission of Investigation, 77the Court disposed of the issue on
other grounds, expressly leaving it unresolved. © .

In the lower federal courts, witnesses’ inability to satisfy the heavy
burden of proving real or substantial danger of fore|gn prosecution# has
provided an avenue to sidestep the qru,e,snon.@ ome courts*1 have
avoided ruling on the constitutional sutficiency of an |mmun|t¥) grant
where danger of foreign prosecution has been adequately shown, by not-
ing that insofar as grand jury testimony is concerned, the cloak of secrecy

T4 see note 15 supra.

781n Murphy v. Watcifront Comm'n, 378 U.S. 52 (1964), the U.S. Supreme Court
held (hat "the constitutional privilege against self-incrimination protects a state witness
against incrimination under federal as well as state law and a federal witness against
incrimination under state as well as federal law." 1d. at 77-78.

78 Particularly in view of the significant number of narcotics smuggling cases presently
hefore the courts, applicability of the fifth amendment to foreign incrimination in domes-
tic courts has important implications under 18 U.S.C. $i 6002-6003. For an excellent
treatment of this question, see Ziinmett, The Federal Use Immunity Stature Since Kmli-
glagrﬂ%973/1974 Annual Survey of American Law 343. 349-56 (N.Y.U. School of Law

77401 U.S. 933. 934 (1972).

78406 U.S. 472 (1972). Resolution of the foreign self-incrimination question was
deemed unnecessary because the questions asked of the witness were not viewed by (be
Court as calling for answers that gave the witness a reasonable basi for fearing foicign
prosecution. 406 U.S. at 478-81.

7™In Zzicarenti, the Court announced that no problem of foreign self-incrimination
would be raised unless the witness has a "real and substantial fear of foreign prosecu-
tion” as opposed to a "ternote or speculative" fear. 1d. at 478.

90 In re Quinn. 525 i\2d 222. 223 (1st Cir 1975); United State* v. Doe. 361 F. Supp.
226, 227 (E.D. P*. 1973), ogd, 485 F 2d 687 (3d Cir.), cert, denied. 415 U.S. 989
(1974). see also in re Morahan, 359 F. Supp. 858. 874 (N.D. Te*), ag*d. sub nom. In re
Tierney, 465 F.2d 806 (5th Cir. 1972), cert, denied. 410 U.S. 914 (1973).

*In re Weir, 495 F.2d 879. 881 (9Ih Cir.), cert, denied, 419 US. 1038 (1974); In re
Tieiney, 465 F.2d 806. 811 (5th Cir. 1972). cert, denied, 410 U.S. 914 (1973).
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imposed by Rule 6(c) of the Federal Rules of Criminal Procedure8 will
,stupp,géedly bar disclosure of the witness’ testimony to foreign author-
ities.

The only two eases which have squarely confron.cd this problem
reached contrary results. In hi re Parker,&decided prior to both Kastigar
and Zicarelli, thie Tenth Circuit found the fifth amendment's protections
|naﬁpllpable to foreign self-incrimination. Without direct citation of
authority the court concluded that “the fifth amendment was intended to

rotect against self-incrimination for crimes committed aqamst the
United States and the several states, but need not and should not he
interpreted as apﬁlymg to acts made criminal by the laws of a foreign
nation.”S Thus, the court ruled that a witness in"danger of foreign pros-

*IFed. R. Crim. T. 6(e):

Secrecy of Proceedings and Disclosure. Disclosure of mailers occurring be-
fore the grand jury other than its deliberations and the vote of anytjuror
may be made to the attorneys for the government for use in the perform-
ance of their duties. Otherwise a juror, attorney, interpreter, stenographer,
operator of a recording device, or any typist who transcribes recorded
testimony may disclose matters occurring before the grand jury only when
so directed by the court preliminarily to or in connection with a gudicial
proceeding or when permitted by the court at the request of a defendant
upon a showing that grounds may exist for a motion to dismiss the indict-
ment because of matters occurring before the g td jury. No obligation
(tJr]; secqecy may he imposed uron any person except in accordance with
is rule.”. ..
w It rejecting this solution, the district court in in te Cardassi, 351 F. Supp. 1080

(D. Ccenn. 1972), observed that

(The Rule 6(e) argument) rests on the assumption th;t all law enforce-
ment officials with access to grand jury minutes can be relied upon to
al'ide by the disclosure requirements of Rule 6(c). While there is no reason
to believe that any enforcement officials presently involved in this grand
jury proceeding would not honor the rule, the constitutional protection of
the witness must rest on more than faith. If in fact a law enforcement
official wanted to make the witness" answers known to foreign pioseculin%
offic.als, it is unlikely that he would apPIy to this Court for disclosure o
the gllrand jury minutes. He would simply send the transcript. It may well
be IIl. t such conduct would tender the official subject to disciplinaiy powers
of tlii". Court, if the conduct and the identity of the person responsible
ever became known, but such an after-the-fact sanction would provide no
protection for the witness.

The inability of American courts to use Rule 6(e) as an effective pro-
tection tor the witness against foreign use of her compelled testimony is
highlight-d by comparison with the ability the courts have to enforce
within th's country the derivative use prohibition of 18 U.S.C. S 6002.

M. at 1082.

Of course, Rule 6(e) will afford absolutely ;io protection to testimony given in open
couit by witnesses fearing foreign prosecution.

eMil F.2d 1067 (JUth Cir. 1969), vacated ui moat tub non). Parker v United Stales,
397 U S. 96 (1970)
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ccution could not properly refuse to testify on fifth amendment grounds
once granted domestic immunity/* o

The opposite view was taken by the federal district court for Con-
necticut In In re Cardassi,*7There a grand jury witness had been granted
section 6002 immunity, but had persisted in refusing to answer questions
concerning her alleged dealings in marijuana in Mexico on the grounds
that her answers to these questions could later be used against her in a
criminal prosecution in Mexico. Extending the Supreme Court’s rationale
in Murphy V. Waterfront Commission," the district court held that a
witness could not be ordered to answer any question which could lead to
foreign prosecution, since the fifth amendment privilege “clearly” affords
protection from foreign incrimination.a& _ _
~If Cardassi is correct in its reasoning, and the fifth amendment priv-
!IePe does extend to witnesses threatened with foreign prosecution, then
it follows that a prosecutor’s request for immunity in"such a case must be
denied. Because the domestic court would be powerless to enforce its
sanc*: | aFamst the use of compelled testimony in the foreign forum, any
prjiit would f'Il short of the mandate that immunity be co-cxtpnsive with
Ine_protections of the privilege. _ ,

_Denial of a request for asection 6002 immunity order deemed con-
stitutionally inadequate to protect the witness’ fifth amendment pnwlegie
is not without precedent. In In re Baldinger,FOthe court fia'ly refused to
issue an immunity order because it felt that the protection afforded by a
section 6002 immunity (?rant w~gs not fully co-cxtensive with the scope of
the witness’ fifth amendment privilege.e” Although the Baldinger court
erred in holding that a section immunity grant would be insufficient

*« 1d.

» 351 F. Supp. 1080 (D. Conn. 1972).

*e378 US. 52 (1964). In murphy, ihe Court held that Ihe fifth amendment privilege
can properly be asserted in the courts of one sovereign to guard against prosecution in
the courts of another sovereign. While the two sovereigns involved in murphy were a
stale government and *he U.S. federal government, the cardassi court extended the same
principle to the foreign sovereign-domestic sovereign situation.

0" 351 F. Supp. at 1086.

**356 F. Supp. 153 (C.D. Cal. 1973).

*'The court ruled that a grant of section 6002 immunity could not be co-extensive
with Ihe fifth nrrendment privilege because the statute appeared to leave the witness
open to prosecution for having previously made false statements (the falsity of which
would be disclosed in the witness' compelled testimony) to the F.ILI. 1a at 171. This
interpretation of the statute's perjury/false statement exception was erroneous, since the
exception refers only to false statements made after immunity has attached. To the
extent that the mnihlmprr case suggests that section 6002 is constitutionally insufficient
because of the perjury/false statement exception, HalJinptr was overruled sub sllentio
in United Slates v. Alter, 482 F.2d 1016, 1028 (9lh Cir. 1V73). 5re also United Slates
v. Watkins. 505 F.2d 545, 546 (7th Cir. 1974).
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on the facts of that case, the court’s analysis of its duty to protect the
constitutional rights of citizens in immunity matters is cogent. Both on
constitutional grounds and as a matter of statutory construction of sec-
tion 6003, the court rejected the proFosnmn that it was powerless to deny
immunity orders affording constitutionally inadequate  protections to a
given witness:

Conqress cannot compel the courts to issue orders, which " io-
late the Constitutional privileges of this nation's citizens. . . .
The court cannot engage,m any action which deprives a party
befa-- it 0! his Constitutional Tights. It has long been recog-
nized fhat it is proPer function of courts to act as a check on
|mPNroPer use_of both executive and Ie,?|,slat|ve mvesU%atory
powers., .. [TJhe court concludes that it is not relegated to, a
ministerial role, but that it can, and hereby does exercise dis-
cretion to decline to issue the im. :unity order in the face of a
violation of the witness’ Constitutional rights.&

It should be noted that a blanket denial of immunity would make it
Impossible to compel testimony relating to matters other than activities
for which the witness might be prosecuted abroad. However, this unde-
sirable sidc-effcct could be avoided by granting the re(iuest for immunity
while specifying that the witness retains the ng t to refuse to answer any
question which” might incriminate him in a ore|gn lur|sd|ct|on. If the
witness refuses to answer anP( question, the United States Attorney will
as usual seek an order sPem ically directing the witness to ar wer’upon
threat of contempt.&If the question is directed to matters wholly unre-
lated to the witness' foreign activities, the court should issue an enforcing
order. But if the question calls for a response that might be incriminating
under foreign law, the court should iot enforce its order to testify. In
this way, testlmonty adequately protected by the immunity order may still
be compelled, without violafing the witness’ possible fifth amendment

privilege against foreign self-incrimination.8

IIl. Deficiencies Underthe Present Statutory Scheme
A. Prosecutorial Control and the Potential for A buse

1 Ineffective Judicial Restraints. One of the mo”t frequently voiced
criticisms of 18U.S.C. 8§ 6002-6003 focuses on the seemingly limitless
;%owers vested > the United States Attornegé in witness immunity matters.

he prosecutor has exclusive statutory authority to initiate grants of im-

12356 F. Supp. at 169-70.
M For a discimion of immunity trnnt procedure!, *er notes 78-42 suyra and accom-

panying text.
B* This procedure was employed in in it Cardassi, 351 F. Supp. 1080 'D. Conn 1972).
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inunity under section 6U03*Sand issuance, under present judicial prac-
tice, is virtually automatic upon receipt by the courts of an immunity
application which conforms to section 6003's pleading requirements.®*
Judges have felt compelled to adopt this course in light of the ungualified
directive in § 6003(a), that the court “shall issue” an immunity order
upon receipt of a technically sufficient written request from the United
States Attorney. Relying on §,6003((ja), courts have repeatcdy held that
they arc wholly without discretion to deny technically adequate immunity
requests,®7and have limited their inquiries accordingly.®*
his policy, evident in the statute and implemented in the courts, has
two justifications. First, only the prosecutor can |nte|||gent|¥ weigh the
necessity of compelling a witness to "Stify under a grant of immunity,
against the resulting impediments to sucscquent Prosecunon of the wit-
ness for crimes he may disclose, and his judgment should not be sub{ect
to H}udmal second-quiessing. Second, judicial involvement in matters
within the discretion of the Executive Branch might give rise to separa-
tion of powers problems*® o o o o ,
This_reliance on the prosecutor’s bona fidcs invites prosecutorial
abuse. The most blatant way in which the court co-operation might be
exploited by a corrupt prosecutor would be to seek grants of immunity for
the testimony of friends or influential individuals involved in criminal
activity. XDConversely, should the United States Attorney decide to “get”
an individual suspected of criminal involvement with others, he would be
free to exercise his immunity powers with respect to affiliates to achieve

» 18 U.S.C. S 6003(a) (1970).

"eUnited States v. Ixyva, 513 F.2d 774 (5th Cir. 1975); n re Grand Jjry Investiga-
tion, 486 F.2d 1013 (3d Cir. 1973), cert, denied sub nom. Testa v. United States, 417
U.S. 919 (1974).

*7See cases cited in note 96 supra ..

"eThompson v. Garrison. 516 F.2d 986 (4th Cir. 1975), cert, denied, _ U.S.
(1976); Urntaki v. United States District Court, 504 J\2d 513 (9th Cir. 1974); In re
Kiljio, 484 F.2d 1215 (4th Cir. 1973).

#'5»e generally DiXon, The Doctrine of Separation of Towers and Federal Immunity
statutes, 23 GfcO. Wash. I. Rev. 501. 627 (1955).

100A recently concluded bribery trial in the Northern District of Illinois, United
States v, Craig, No. 74 CR 879 (N.D. llI., June 25, 1976), has raised charges that a
form of cronyism resulted in grants of immunity to a wealhty and politically influential
corporate president and eight of his officers who were involved in an allrgcd scheme to
bribe Illinois state legislators for the passage of favorable legislation. One of the defense
counsel first raised the issue in an opening statement that characterized lhe immunized
corporation president as an <elitist” whose immunity was secured through the tervention
of influential law firms on his behalf with the United States Attorney. Subsequently, an
obviously upset juror passed a note to the trial judge, risking if the prosecution intended
to explain the ciicumstancrs surrounding the immunity grants. Chicago Tribune, April 30,
1976, i |, at I, col. 3. Subsequently, Samuel K. Skinner, U.S. Attorney for Ihe Northern
District of Illinois, personally took the stand at trial to explain his office's immunity
practices in that case.
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this end. The target suspect might be singled out on the basis of race, sex,
political affiliation, or any other improper considerations. Chargies of this
very tenor have recently surfaced with regard to official corruption pros-
ecuitions, where it has been claimed that politically prominent individuals
were smgiled out for prosecution, while co-conspirators of ar%uably equal
culBabm y were immunized and compelled to testify a%amst he target. 11

Incfiective Administrative Restraints. The satuto% requirement
that all immunity requests have prior authorization from the Department
of Justice’@is largely ineffective against these abuses. Although the De-
partment of Justice requires the United States Attorney to answer eleven
general questions about the circumstances surrounding his decision to
seek immunity,’Gnone calls for the kind of detailed information neces-
sary to uncover |mproperly motivated immunity requests. Moreover, the
Department of Justice does not ver_n‘}/ the accurac?/] of any of the infor-
mation submitted and authorizes virtually all of the immunity requests
submitted for its approval.’ @I This necessarily perfunctory administrative
reviewIbis not a substitute for effective judicial supervision,

101 Charges of this tenor were particularly widespread during the trial of former fed-
eral judge and Illinois governor Otto Kerner, who was convicted for his part in a race
track scandal on the strength of testimony from individuals involved in the scheme who
were granted immunity and produced as Government witnesses.

IM 18 U.S.C. 56003(h) (1970).

1BRequests for Department of Justice immunity authorization are made hy complet-
ing a tro-page questionnaire ("Request for Immunity Authorization," Form USA-167). Fart A
of this *prm calls for clerical information such as the witness' name, address, birthplace, birth-
date and the name of the case for which Ms testimony is being sought.

Part H of this form calls for brief answers to the following questions:

1 Relative importance of the witness in criminal activity in the area.

Pertinent Federal and local offices have been notified. (Check hox)

Are any current Federal or local charges pending against witness7 If so, give d-"uils.
. If witness is presently incarcerated, slate circumstances.

Give brief resume of background of case or proceeding

Witness' part in the case or matter under investigation.

. Summary of the witness' anticipated testimony or information.

Mow testimony or information sought may be necessary to the public interest.

9. Why witness is likely to invoke Fifth Amendment privilege.

10. Is witness likely to testify or produce information if immunity is granted?

11. What Federal or state offenses on Ihe part of Ihe witness may be disclosed if the
witness testifies under a grant of immunity?

**During a three and one-half month period in 1973, lhe Department of Justice
authorized federal piosrcutors to obtain immunity grants in all but seven of 783 in-
stances in which they were requested. Ntwswr.eK, (VI. 29, 1973, at 68. The United
Stales Department of Justice has reported that from December 14, 1970 to June 30.
1976, formal immunity requests for 170 witnesses were denied, whereas 15.50S witnesses
were immunized between July 1, 1971 and June 30, 1976. I.citer from L. Ross fluckley.
supra note 46.

19 Iri light of the tremendous number of requests for  imunity authorization sub-
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So-called practical safeguards against oppressive immunity tactics have
onlg limited impact.' @While it is true that trial jurors maY sympathize
with a targbet defendant whom they perceive to be a “fall guy" being
victimized by his own co-conspirators as well as by the prosecutor, if the
proowcutor feels he can make a sufficiently strong' case hased on immu-
n!%Edt tets_t|m0ny he will not be likely to réfrain from ovcrzcalous immu-
nity tactics.

Allegations of dl_scrllmmator)(\ prosecution will also be of little concern
to the prosecutor, in light of the defendant’s burden in raising this de-
fense. Not only must the defendant present prima facie proof that he was
singled out for prosecution because of racial, religious, or other imper-
missible considerations,'(Pbut he must also establish that “others similarly
situated” have generally not been prosecuted for committing the same
acts which form'the basis for the charges against him."”* Aside from the
formidable evidentiary difficulties in establishing even the first element of
Proof, it will be impossible to prove the second element unless the de-
endant can convince the court to construe “others similarly situated" to
refer to his co-congpirators who arc immunized rather than prosecuted.
In light of the court’s broad construction of this phrase in discriminatory
prosecution eases,"*the threat of such an allegation is a hollow one, and
prosecutors arc unlikely to be deterred by it,

3 Statutory Construction As A Guide To More Effective Restraints.
In adoptmﬁ the view that the directive in 18 U.S.C. 6003(a), that the
judge “shall issue" the immunity grant, is absolute in the face of a tech-
nically sufficient request, the courts have not adequately reviewed the
genesis of the Witness Immunity Act of 1970, The Act was based on a
8rotoiyj)c develojicd by the National Commission on Reform of Federal

riminal Laws and presented to Congress for its consideration."OThe

milled to the Department of Justice (aer notes 18 and 104 tupra), more extensive review
don not term feasible.

MBA potilinn paper issued by Amerieant for Effective 1-aw Enforcement, Inc. argues
that juror response at dial tervet at a significant lafequaid ugainst abuse of the prosecu-
tor* discretion in immunity muiters. Americans for l.irirnvr ljsw Enforcement,
Inc., Grants of Immunity to Witnesses: Position Paper No. 6 (1975).

m United Stales v. Berrios, 301 F.2d 1207, 1211 (2d Cir. 1974).

i].

""“Ibis ptuase has geneially been held to refer to that clast of individuals who have
previou 'v committed Ihe same acts as the discriminatorily prosecuted defendant, but
have not been piosccuied. stt United States v. Falk, 479 |;.2d 616 (7th Cir. 1973).

¥ 18 tJ S.C' S5 6002-600)) is the pioducl of careful study ami consideration by
the National Commission on Reform of Federal Criminal Ijws, as well as by Congress.
*Llhe Commission recommended legislation to reform the frtlrr.il immunity lasvs. Ihe
recommendation served as lhe model for this statute." katiigar V. unilrtt Stalti, 406
U.S. 441. 412 n 36 (1972).
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Commission’s extensive report accompanying this proposed immunity
actI1was relied upon heavily by both the House and Senate in their
deliberations. o , , ,
Examination of the Commission’s Working Papers provides consider-
able msght into the district courts’ powers and duties as originally con-
ceived. As envisioned by the Commission, the United States Attorney’s
assessment of the tactical advantages and d|sadv.anta%es of granting
immunity to a particular witness would e controllmq. udicial second-
guessmg of the prosecutor’s decision to immunize would not be tolerated

eCause

(Wmmunity is the fixed price which_ihe government must pay
10 obtain Certain kinds of information, and only the govern-
ment can determine how much information it wants to' "buy

In light of the fixed price. Viewed thuriy, a court has nothing
on Which to base a getermination whefher a (Iuven immunity
grant is “right” or “wrong," whether it shoufd be made, or
Whether it should not be made. I¥

However, the Commission also recognized that mmumy grants could
easily become a tool for prosecutorial corruption and abuse either
throligh the prosecutor's immunization of criminally-involved friends
(“cronyism™) or through other unspecified forms of “abuse of authority
by prosecutors.” 3Because of this potential for abuse, the Commission
sought to formulate statutory language which would preclude judicial
interference with the prosectitor’s decision to immunize n given witness
without leaving the courts powerless to reject immunity requests sub-
mitted for corrupt purpases. Noting a prior report which suggested that
the courts would have “inherent power" to deny immunity requests sub-
mitted for corrupt purposes,*Xthe Commission concluded that an immu-
nity provision with Iangua e virtually identical to the "shall issue” direc-
tive In BUS.C. §6 03%a) would be appropriate."4The Commission
made it clear that

eeeThe report was prepared by Professor Robert O. Dixon, Jr., of the George Wash-
ington University ljiw Center for the Commission. It appears, with appendices, in 2
WoKKtNU I’APfKS OF IMF. NATIONAL COMMISSION ON Ri;iOKM OF PIDIML CRIMINAL

laws, 1405-48 (1970) (herejnafter cited as Working Rafiks)
||§? ng Bafﬁ'sgt i@f

**Working Pafirs at 14)5.

om Hl.iV.ey, Aspects ol Evidence Gathering Protest In Organized Crime Cases: A Pre—
liminary Analysis, in lilt PatsioiNt's Commission on Law Fnfomi fmcnt ano Aomin-
isiration of Justict, Task Loatr Kifg.it Organiud Ckimf 87 (1967).

in 18 US.C. J 600)(a) met ihe active voice (“the court . . . shall issue ... an
order"), while the Commission's piopovcd statute was dialled in the passive since
("Ilie direction to testify . . . shall be issued by the United Stales District Court").
The Commission's proposed immunity art appeals in Wonking I'afi h* at 1447-48.
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....the proposed language, while clea,r|¥ ,negatmt[; a full policy
review, would not prévent a Federal district Court from finding
sufficient reserve authority to deny a request for an immunity
order [in an instance of abuse]. ... This apProach leaves open
the question of residual inherent power of the court In [in-
stances of immunity grant abuse].

Once the intrinsic power of the Jud|c.|ar(¥ to withhold its cooperation from
efforts to subvert justice is r_ecog_mze , It becomes unnecessarK to ex-
pressly provide the courts with discretionary power to efTcct the same
result. At the same time, judicial interference with the prosecutor’s tacti-
cal decision to immunize a given witness will be Prec_luded exempt where
a finding of impropriety triggers the court’s duty to withhold its coopera-
tion and deny issuance of the immunity order Sought by the Prosecutor.

No court has yet exercised this inherent power, and current immunity
grant procedure$ suggest none will. Because they assume that all tech-
nically competent applications must be granted, the courts never even
mqéure into the circumstances surrounding immunity requests."7
AGiven the potential for abuse, change in the judicial handling of im-
mumtz requests is essential. The courts must take cognizance of the fact
that they arc not powerless to deny immunity requests where there are
improper motives underlying the application.” Judges must therefore in -
quire into the circumstances surrounding each immunity request, and
refuse cooperation where the underlying motive is a coirupt onej

This inquiry need not be burdensome for either the judge or the pros-
ecutor. A list of questions could be submitted to the United States Attor-
ney in charge of the ease, callmg for written responses under affirma-
tion™* which would be kept secret from the public. Matters of relevance
might include: N , o

The existence of an?]/ familial, personal, or business relationship

between the witness for whom immunity is being sought and any pros-
ecutor involved in the 8rand jury investigation or prosecution at” which
the witness will be called to testify.

2. "Hie cxistenc. and nature of any federal or local charges presently
pendnw agzalnst the witness.

'3 Whether the Government expects to sub,sequelntlr_ prosecute the
witness for his involvement in the matter under investigation. ,

4. Where the Government docs not intend to prosecute the witness

u« Working i’ai iks at 14TS 36.

lit ] er ease* cited at note 98 jupra.

u»Thii would make the prosecutor liable for any false or materially incomplete ami
misleading answers.
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at a later date, the reasons behind the Government’s decision not to
prosecute this individual. - S

5. The number of other individuals with significant criminal involve-
ment in the matters under investigation who nave been granted immunity
or have agreed to testify in exchange for prosecutive concessions.

6. I more than one witness has already been immunized or promised
freedom from prosecution, the reasons for the Government’s decision to
seek immunity for the subject of the immunity grant rather than for any
of the remaining unimmunized conspirators. _ .
~ Should the prosecutor’s resPonse_s to any of these questions raise ser-
lous doubts about the propriety of issuing an immunity order, the judge
should seek additional information, If convinced that issuance of the re-
quested immunity order would be inappropriate, it should be refused as
against the hest interests of justice.

B. Disparity in the Treatment of Defense Witnesses:
Due Process Problems

Section 6003ga) directs the court to issue orders compelling witnesses
to testify, upon the reqruest of the United States Attorney. 1R here is no
comparable provision for the issuance of immunity orders on the request
of the defense. This reflects the traditional view that only the Govern-
ment can compel witnesses to testify. Nor can the court command the
United States Attorney to submit ‘immunity requests on the defense’s
behalf.’3 Thus, criminal defendants arc not able to obtain section 6002
orders to compel their witnesses to testify, even though the prosecution
has ready access to them for its own witnesses. _

The consequences of this disparity can be devastating to the defense.
A defendant who sits powerless to ‘compel a key witness to g{we vital
exculpatory testimony may well be indicted and convicted solely on the
strength of testimony compelled by the prosecution through use of an
immunity o”der. Yet, Congress’ reluctance to make section 6002 orders
available to the defense Is not without reason. Since the subsequent
prosecution of a witness is greatly impeded if he testifies under a Prant of
Immunity, 18 defendants  thus pr|V||e?ed could entice their colleagues,
themselves threatened with prosecution, to give T]oerjur,ed exculpatory
testimony under a grant of immunity. Such an offer might prove irrc-

"" 18 USC. » 6003(a) ami (b) (1970).
1,0 see note | supra.

Umlcd State* v Bautista, 509 F.2d 675, 6/7 <9lh Cir.), rrrl. denied, 421 U.S. 5,6
(1975); United State* v. Jenkins, 470 F.Jd 106) (9th Cit, 1972). tert. denied, 411 U.S.
920 (1973); r/. Cerda v. United States. 488 F.2d 720 (9th C r 1973).

,JJ.5ee notes 4J-59 supra and accompanying leal.
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sistiblc. With the scope of the immunized witness’ testimony controlled
by the defense rather than by the prosecution, the witness could con-
veniently divulge the details of his own past criminal involvements,
assured ‘that the more lie disclosed, the less likely that he could be suc-
cessfully prosecuted. 1B o .
| Judicial authority to issue defense witness immunity grants as a matter
of discretion .m_qht limit the potential for abuse, but serious problems of
judicial administration would be presented. Informed decisions as to
which requests were worthy would necessitate a time-consuming “mini-
trial” whenever a defense reguest for |mmun|t¥ was made. In light of the
courts’ already overburdened dockets, this solution maY be impractical]

Still, if the search for truth justifies grants of immunity to compel wit-
nesses to divulge otherwise self-incriminatory information, that search
must not be one-sided, or it may well mistake the object it seeks. Judicial
treatment of this problem, under both 18 U.S.C. § 6003 and its prede-
cessors, has been somewhat myopic. Despite the manifest unfairness of
Ieavm(z the defense totally without access to immunity orders, the courts
have steadfastly refused fo recognize any defense right to obtain them22}
in all but two eases. o

The first of these eases, Earl v. United States?Zwas decided in 1966
and involved a transactional immunity statute IBwhich, like section 6002,
made witness immunity grants availahle excluswelﬁ to the piosecution.
On aPpeaI of a narcotics conviction, Earl argued that the unavailability
of defense witness immunity grants under the statute, coupled with the
prosecutor’s refusal to seek immunity for a ke¥_defense_W|tne_ss who
refused on fifth amendment grounds to testify at trial, deprived him of a
lair trial, in violation of the Due Process Clause of the fifth amend-
ment.]??Althougih. this arﬁument was clearly framed as a challenge to the
fairness of his trial, a three-judge District of Columbia Circuit panel
affirmed Earl's conviction in an opinion that treated his claim as one of

1?30nce a crin inal ad ha* been revealed in a witness' immunized testimony, piosecu-
lion of the witness for that act is automaticallyhamstrung by problems of evidentiary
use, non-evidentiary use, and proof of investigative sources. see notes 4}-59 supra and
accompanying lest.

14 sre, eg., Thompson v. Garrison, 516 F.2d 986 (4th Cir. 1975), Cerl. denied, 42)
U.S. 933 (1976); Uniled Stales v. Allstate Mortgage Corp.. 507 F.2d 492 (7th Cir.
1974), eert. denied, 421 U.S. 999 (1975), United Stales v.Ramsey. 50) F.2d 524 (7th
Cir. 1974), eert. denied. 420 U.S. 932 (1975),

31 F.2d 531, reh. denied, 364 F.7d 666 (D.C. Cir. 1966), eert denied, 388
US 921 (1967). The case is analyzed in Note, Hight 0/ the Criminal Defendant in the
Compelled Testimony of Witnesses, 67 Coium. I.. Rtv, 953 (1967).

u* Act of July 18. 1956, ch. 924, 5 201, 7L Stat, 574 (tcpealed by Act of OcL 15

1970, Tub L. No. 91-452, J 224(a), 84 Slat 929).
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evidence suppression by the prosecution.,M However, 11k court went on
to suggest in a footnote that a serious due process problem could arise
where the prosecution avails itself of an immunity grant while declining
to seek immunity grants at the defense’s request. I* Because no Govern-
ment witnesses were immunized in Earl, this footnote had no bearing on
the disposition of the ease.13)

Untied Stales v. Alcssionl similarly involved a defendant who asked
the United States Attorney to request an immunity order (under 18
U.S.C. § 600.«) to compel the testimony of three prospective defense
witnesses who threatened to remain silent on fifth amendment grounds if
called to testify on his behalf. The prosecution refused, although an im-
munity grant had been sought and obtained for one of its own witnesses,
and Alcssio was convicted In a trial at which the three defense witnesses
relied on their right to remain silent.

On appeal, the defendant charged that the prosecutor’s failure to seek
immunity for his witnesses deprived him of vital exculpatory testimony,
resulting in a denial of "important Fifth and Sixth Amendment rights."13
Recognizing that these facts presented the situation raised hypothetically
in the footnote to Earl, the court’s analysis focused on the fairness issue:

To interpret the Fifth and Sixth Amendments as conferring on
the defendant the power to demand immunity for co defen-
dants, potential co-defendants, or others whom the government
might In its discretion wish to prosecute would unacccptably
alter the historic role of the Executive Branch in criminal
prosecutions. Of course, whatever power the %overr]ment pos-
SeSSes ma% not be exercised in a manner which denies the de-
fendant the due process guaranteed by the Fifth Amendment.
... The key question, then, is whether appellant was denied a
fair trial because of the government's refusal to seek immunity
for the defense’s witnesses. 3

JJ*The court staled:

*(T)he suppression by the prosecution of evidence favorable to an accused
upon request violates due process where the evict nee is material either to
guilt or to punishment, irrespective of the good faith or had faith ct the
prosecution.” Itrady v. State of Maryland . ... No such suppression is
involved here, however. Here the prosecution has not affirmatively with-
held a witness or concealed evidence. . . .

I/

>»/</. at 534 n.l.

1,0 Although four judges on the District of Columbia Circu'l recognized the inade-

quacy of the panel's treatment on the fairness issue, Farl's petition for a rehearing tn

bane was dented 364 F.2d 666 (DC. Cu 1*66).

>m 328 F.2d 107V (V:h Cir. 1W6).
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Although the Ninth Circuit was unable to find that Alcssio’s right to a
fair trial had been violated under the facts of the ease,13 the court’s
acknowledgment of the constitutional violations which might result from
the disparate treatment accorded defendants under the immunity statutes
signals that some new accommodation may have to he developed if the
procedure is to survive at all.

By implication, Alcssio suggests one workable method of making im-
munity grants available to defense witnesses. This approach would charge
the prosecutor with a duty to seek immunity grants on the defense’s
behalf, or face reversal of any conviction, whenever it appears that .
grant of defense witness immunity is necessary to ensure a fair trial.
Leaving this decision to the prosecution is appropriate, since the pros-
ecutor’s familiarity with the ease should enable him to intelligently assess
whether the unavailability of a particular witness’ testimony would prej-
udice the defendant’s ease. As with the prosecutor’s duly to disclose
evidence tending to exculpate the defendant,”1 an error in judgment
might be grounds for reversal.

Of course, this mechanism will not preclude any of the abuses inherent
in grants of immunity to defense witnesses. One solution would be to
restrict the scope of the witness” immunized testimony to relevant matters
by requesting immunity orders whose protections would be limited to the
witness’ responses to a list of questions submitted by the defense and
approved by the prosecution prior to trial. However, such a procedure
would unfairly force the defense to reveal its ease to the prosecution in
advance of its presentation, and would improperly circumscribe the de-
fense in the conduct of its ease. Nonetheless, Alcssio indicates that the
potential for abuse of immunity grants to defense witnesses cannot, offset
the constitutional violations which might occur under the present immu-
nity scheme.

C. The Automatic Immunity Anomaly in 11 U.S.C. § 25(a) 10

Before Congress’ enactment of the present immunity provision in 1970,
there existed a number of federal statutes which automatically conferred
either transactional or use immunity on testimony given in diverse fed-
eral administrative and investigatory proceedings.”* It was thought that

**The court hrlit th.it the evidence beinp. tought by Alcttio from hit key wiinette*
wat lumulative of testimony pretenictl to the jury by ether detente witncctet. Brcaute
all the faitt and claitm Alettio intended to elicit from thrte witnettrt were presented to
the jury throuph other wilnettet, the abvrnce of thete wunmet* trttimony did not de-
ptive lhe defendant of a fair Inal. A/

«*=srr litady v. Maryland, 373 U.S. S3 (1961).

Act of Feb. 25. 1903, ch. 755, } 1. 32 Slat. 904 (repealed in 19/0 by Acl of
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witnesses could thereby be compelled to testify, without resorting to time-
consuming formalities which required that a witness assert his fifth
amendment privilege and that he then be brought before a district court
judge to receive a grant of immunity.

Under the Witness Immunity Act of 1970, considerations of con-
venience were preempted by considerations of uniformity, hoth of typel¥
and of method, in that an "assertion of the privilege would be required
in all instances, thus preventing an unwitting, automatic grant of immu-
nity as may presently occur under some existing federal statutes.”138

Vit these objectives in mind, Congress repealed all existing auto-
matic immunity statutes, with one conspicuous exception. That exception
is 11 U.S.C. §25(a) 10,1Pa provision of the Bankruptcy Act applicable
to both corporate and individual bankruptcy.20 Typically, once an ad-
judication of bankruptcy has been made, the efficient and orderly settle-
ment of the bankrupt’s estate makes it necessary for him to testify fully
and completely at various discovery proceedings with regard to the con-
duct of his business, the cause of bankruptcy, and all other matters
affecting the administration of his estate or the granting of a discharge.
In order to ensure that this information will not be withheld on the basis
of the fifth amendment privilege against self-incrimination, the present

Oct. 15. 1970, Pub. L. No. 91-452, § 209, 84 Stat. 929) which provided:

No person shall be Prosecuted or be subjected to any penalty or forfeiture
for or on account of anytransaction, matter or thing concerning which he
may testify or produce evidence, documentary or otherwise, in anyxroceed-
X]gt) suit, ‘oi prosecution under sections 1-7 of [the Sherman  Antitrust
ct).

1,7 After all of Congress' 1970 immunity legislation became effective, all statutory
grants of witness immunity were restricted to usc-dcriv.'tive use immunity grants.

**IWorking Paitrs, tupra note Ill, at 1405, see also H R. Rtr. No. 1549, 91st
Cong., 2d Scss 32-33 (1970).

«*" Although this statute was amended by the Witness Immunity Act of
use-derivative use immunity in conformity with the provisions of 18 U.S.
amendment did not aflect Ihe automatic immunity aspect of Il U.S.
Act of Oct. 15, 1970, Pub. L. No. 91-452, tit. Il, S 207.

As amended, Il U S.C. $ 25(a) 10 (1970) provides:

The bankrupt shall ... at Ihe fust meeting of his creditors, at the hear-
ing on obiections, if any, to his dischar%e and at such other times as the
court shall order, submit to an examination concerning the conducting of
his business, Ihe cause of his bankruptcy, his dealinﬁs with his creditors
and other persons, and in addition, nil matters which may aflect the ad-
ministration and settlement of his estate oi the granting of his discharge;
but no testimony or any evidence which is directly or indirectly derived
from such testimon?/, given by him shall be offered in evidence against
him in any criminal proceeding. . ..

e,uThe House and Senate report* are silent as to their reasons for not repealing the
automatic immunity aspect of If U SC | 25(a) 10 as was recommended by Ihe National
Commission on Reform of federal Criminal |aws. see Il R. Rif. No 1188, Vst Cong..
2d Sess (1970); Scnaii comm. on tin Judic iary, Rironr on Omgani/idChimf. Con-
IROL Act OF 1970, S. Rif. No. 617, 9Isl Cong, 1st Sess (1969). WoRKINO I’AfIRS.
supra note |11, at 144?, 1446.

1970 to confer
C. } 6002, the
. $25(2)10. see

oC
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version of scclion 25(a) 10 automatically provides a grant of use-
derivative use immunity covering all testimony given by a bankrupt at
die first meeting of creditors and at any other bankruptcy hearings at
which his testimony is pursuant to court order. By immunizing the bank-
rupt’s testimony, the bankrupt cannot refuse to answer any question put
to him by creditors or the hankruptcy judge without being cited for
contempt.’4l

Thus, while all other grants of immunity are preceded by an adminis-
trative determination that the testimony being sought is sufficiently vital
to warrant an immunity grant to compel its production, #2section 25(a)
10 allows immunity to automatically attach to testimony provided by the
bankrupt at the statutorily specified hearings without such a determina-
tion. The most disturbing aspect of this provision is the unique oppor-
tunity it presents for bankrupts to help themselves to grants of immunity
which will impede or even prevent their prosecution for past criminal
acts. All testimony given by the bankrupt under section 25(a) 10 is auto-
matically immunized, regardless of whether it is relevant to the bank-
ruptcy proceeding.’4l Witnesses are apparently free to disclose all their
prior misdeeds ,nd thereby severely hamper any subsequent efforts to
prosecute them for those crimes.’#4 Problems of taint arc particularly
troublesome with respect to immunized Bankruptcy Act testimony
because the prosecution may well be unaware that the defendant has
testified under a section 25(a) 10 immunity grant.’4

To make this situation even more distressing, it is possible for witnesses
to reap the benefits of testifying under section 25(a) 10's protections
without being adjudged in bankruptcy. Since the section applies to cor-
porate as well as personal bankruptcy proceedings, any knowledgeable
official of a bankru(?t corporation designated to testify under section
25(a) 10 with regard to the corjioratc bankrupt’s business activities will
automatically have immunity attached to his disclosures.’#

141 see Illork v. Consino. 535 F.2d 1165, 1367-1169 (9Ih Cir. 1976)."

»«Sre 18 U.S.C. S 6003(h)(1) and (?), 18 U.S.C. 5 6004(b)(1) and (2), and 18
USC. 560U5(b)(1)(2) and (3).

741 In Goldberg v. Weiner. 480 F.2d 1067 (9ih Cir. 1973), the court held: "(Section
25(a)10| provides that ‘no testimony' given by the bankrupt shall be used in subsequent
criinit. | proceedings, not merely ‘relevant' testimony, or only testimony within the proper
scope of examination autfori/rd hy the statute." 1d. at 1070,

1,4 see notes 43-59 supra and accompanying text. For a more complete examination
of these problems under section 25(a) 10, trt Keeney A Scrino, The Effect 0/ iht Orpae
niird Crime Control Act oj 19J0 in bankruptcy Proceedings, 46 AM. Hank L.J. |
(1972); McGuire, Immunity unjir the bankruptcy Act. Automatic or Cor.trollrifJ, 48
Am. Hank, 1.J. 159 (1974); No’e, Jlie Puiwe of Testimonial Immunity in bankruptcy
Proceedings, 48 S. Cal. t. Riv 92 (1974).

m ire lllock v. Cottsino, supra note 141 at 1169.

146 This designation is made by the Bankruptcy Judge pursuant to Il U SC jl 25(b).
The designated individual typically is an officer of Ihe bankrupt ioi|<otation since a
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Under proposed revisions of the Bankruptcy Act, automatic immunity
would be repealed and testimony in such proceedings would become
subject to the uniform provisions of the Witness Immunity Act of 1970. 147
These reforms have heen pending for three years,us and are long overdue.

V. Conclusion

The Witness Immunity Act of 1970 is a relatively new statute, and
while it attempts to deal with difficulties encountered under its prede-
cessors, it has created several problem areas of its own. Some, such as
the automatic immunity anomaly in bankruptcy proceedings, may be
easily remedied by Congressional action. Others, such as the constitu-

1 tional questions raised where a witness is threatened with prosecution
abroad, are less susceptible to legislative solutions and will require
action by the Supreme Court hefore the scope of the statutory scheme is
fully defined.

These problems aside, it is not at all clear that the shift from trans-
actional to use-derivative use immunity has proven to be as great a hoon
to effective law enforcement as had originally been hoped. Although
much employed, the formidable barriers to subsequent prosecution of
immunized witnesses have prompted at least one key prosecutor’s office
to sharply curtail its use.X® Apart from uniformity, this most recent
statutory immunity scheme appears to have made questionable practical
iImprovements over those that came before.

David Sugar™

corporate official will best be able to assist in the administration of Ilie bankmpt's assets
by providing information about the corporalion’s business affairs. For a more thorough
discussion of Bankruptcy Act practices, see Note. The Future of Testimonial Immunity
in bankruptcy Proceedings, 48 S. Cal. L. Rkv. 92, 92-103 (1974)

H.R. 10792, 93d Cong., 1st Sess. 5 4-313 (1973" see generally Note, The Future
of Testimonial Immuniry in bankruptcy Proceedings, 48 S. Cal. L. Rev. 92, 109-14.

H»The Bankruptcy Act reform hill (S. 234-236, H.R. 31-32, 94th Cong., !sl Sess.
(1975)) was still in committee as of June I, 1976.

Mr. Samuel K. Skinner, the United Slates Attorney for the Northern District of
[llinois, has publicly announced his intention to abandon broad use of immunity grants
inlorger to compel witnesses to testify. see Chicago Tribune, Apr. 30, 1976, 5 I. M 2L
col. 6.
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western University School of 1aw, 1976; U S Dept of Justice I cgal Intern, U.S Attorney
for Northern District of Illinois, 1975-76; Associate with Gottlieb and Schwartz, Chicago.
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KK ea like to express his thanks to Assistant U.S. Attorney George N. Gilkerson lor his assist-
W I, ® ance and guidance in the preparation of this manuscript.
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