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Mr. President:
The Committee on JIiDICIARY has had SB 58

uniform diposition of community property rights at death

under consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations: v

do pass [ 1 do not pass

do pass with attached amendments(s)
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MEMORANDUM January 29, 1979

SUBJECT: Sectional Analysis of SB 58 — Uniform Disposition
Community Property Rights of Death Act
(Work Order N0.6160)

TO: Senator Robert H. Ziegler, Sr.
FROM: Kenneth M. Rosenstein, Legislative Counsel f/--.

This act is intended to prescribe the rights, at death, of a
ma Tied person who has community property acquired prior to
a change 1in domicile to Alaska, or which 1is traceable to
community property, where the spouses have not indicated an
intention that their community rights be severed.

AS 13.41.005 defines the property which is subject to dispo-
sition under chapter 41. " Subsection 1 covers all personal
property acquired by the spouses while 'omiciled in a community
Property state to the extent that property would have been
reated” as community property at the time  of acquisition
under the laws of that state” and .in which the spouses have
expressed no intent to sever their community rights. Also
included would be property which the spouses have agreed to
treat as _communlt){ roperty. Subsection 2 covers réal
property in the state (real property located in other states
would be treated under the laws of those states) to the
extent that it can be traced to a community source.

AS 13.41.010 establishes rebuttable presumptions intended to
assist a court in apPIymg the definitions of sec. 5. The
presumptions are that (1) property acquired by a married
person while domiciled 'in a communpity property state is and
remajns community property, and, (2) propert){ acquired by a
married person while domiciled in" @ common law state, title
to which included a right of survivorship, is not community

property.
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AS 13.41.015 requires that one-half of a deceased married
person's property to which the chapter applies, (i.e.,
community property or property traceable to it), becomes the
Property of tne surviving spouse and is not subject to |
estamentary or intestaté disposition. The otheér half is
subHect to the applicable manner of disposition. The one-
half of the Pro erty to which the chapter applies is made
not subject to the surviving spouse's elective share.

AS 13.41.020 provides a method for the perfection, by means
of a court order, of the title to. propert)( passing to the
sur,vwmg spouse under the provisions of this chapter. [t
is intended to protect the personal representative from

lia bility for failing to search the decedant's estate fo~
property to which the chapter applies. The personal repr. -
sentative's duty may be reinstated by written demand of the
surviving spouseé or his successor in"interest.

AS 13.41.025 provides a method whereby the personal repre-
sentative,"heir, .or devisee may instifute an action to
?erfect the surviving sPo,use's title to property to which
he chapter applies.” It is a corrollary to sec. 20.

AS 13.41.030 protects purchasers and lenders taking a security
interest, who acquire such interest for value, after the
spouse's death, from liability to a person who appears to.
have title to property to which the chapter applies. [t s
intended to permit reliance upon apparent title and facilitate
both ascertainment of title and disposition of assets where
adequate consideration is paid.

AS 13.41.040 makes clear that the rights of spouses to sever
their community property interest or to create a form of
ownership not subject to this chapter are in no way limited
by the chapter.

AS 13.41.045 provides that the chapter does not authorize
the testamentary disposition of property which is otherwise
prevented from Ssuch disposition.

AS 13.41.050 and 13.31.055 provide for uniform construction
and application and for citation for short title respectively,

KMR:nem
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February 27, 1980

Robert E. Ziegler, Sr., Chairman
Senate Judiciary Committee

Room 128 -- Capitol Building
Juneau, Alaska 99811

Dear Mr. Chairman:

First, thank you for taking the time to attend the commission
luncheon last”Thursday to discuss commission bills pending in
your committee and future projects. As you know, the commis- .
i5|c%n IS certainly receptive to future difections from the Legis-
ature.

| have received your letter and enclosure of February 22 and it
has been distributed to commission members. \We appreciate your
rompt attention to scheduling hearings on SB 54 -- International

ills Act &Umform Probate Code) and SB 58 -- Uniform Disposition
of Community Property Rights at Death Act. Assistant Attorney |
General Arthur PeterSon, “formerly the Vice Chairman of the commis-
sion, will be attending the hearings on March 4 to present testi-
mony on behalf of the Tommission.

| am enclosing, for yojr information, additional background
material on SB 58. Enclosed are (1) a memorandum prepared by the
Division of Legal Services reflecting changes chat would be made
to Alaska law; (%\I) a copy of the official verf.ion of the draft as
repared by the National Conference of Commissioners on Uniform
tate Laws, including the official comment,avg; and 53& a copy. of
the galley proof of ‘an article from the Wintsr 1977/1978 edition
of the Uniform Law Memo discussing community property conflicts.

Your office should have on hand copies of both bills and trans-
mittal letters from the commission to Legislative Council. This
material was distributed to your office prior to the luncheon.
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Another commission b ill that was discussed at the luncheon and
Is to'be conS|dered by gour comm|ttee is SB 55 -- Uniform Com-
mercial Code, Articles . _However, this b ill is s till
pending in the Senate ommerce Committee awaiting action. We
are hopeful that that b ill will be reported out of the Commerce
Committee. Once that act|on has been taken, | will again be in
touch with you regarding additional background information.

With re%ard to SB 339 — guardians and conservators, | have al-
ready started gathering material on this bjll. At your conve-
nienCe | would appreciate gettlng copies of any information you
have available for future distribution to the tommission.

|f you need further information regarding our work or find that
we lc(:an be of any other assistance, please do not hesitate to let
us know.

Code Revision Commission

JMSR/s
Enclosures

cc: Code Revision Commission
Arthur H. Peterson
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MEMORANDUM November 16, 1978

SUBJECT. Uniform Disposition _Community
Properéydeghts at Death Act
[

(Work er #5748)
TO: Code Revis-on Commission
FROM: Kenneth M. Rosenstein

Legislative Counsel fi=-

Attached please find a draft of the Uniform Disposition of
Community Property Rights at Death Act prepared for intro-
duction at the next session of the legislature. The act is
intended to prescribe the rights, at death, of a married
person who has community property acquired prior to a change
In domicile to Alaska, or which 1s traceable to community
?roperty,_ where the spouses have not indicated an intention
hat their community rights be severed.

AS 13.41.005 defines the progerty which is subject to dis-
position under chapter 41, ubSection 1 covers all personal
property acquired bY the spouses while domiciled in a com-
mumt% proPert state to the extent that property would

have been treated as community property at the time of
acquisition under the laws of that state and in which the
spouses have expressed no intent to sever their community
rights. Also included would be property which the spouses
have agreed to treat as community property. Subsection 2 |
covers real propert% in the staté (real Property located in
other states would be treated under the laws of those states)
to the extent that it can bhe traced to a community source.

AS 13.41.010 establishes rebuttable presumptions intended {0
assist a court in applying Che definitions of sec. 5. The
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presumptions are that (1) property acquired by a married

person while domiciled 'in a community property state is and
remains community property, and (2) propert){ acquired by a
married person while domiciled in a common law state, title
to which included a right of survivorship, is not community

property.

AS 13.41.015 requires that one-half of a deceased married
person's property to which the chapter applies, i.e. com-
munity property or property traceable to it, becomes the

Property of the surviving ‘spouse and is not subject to

estamentary or intestate disposition. The other half is
subHect to the applicable manner of disposition. The one-
half of the Pro erty to which the chapter applies is made

not subject to the ‘surviving spouse's elective share.

AS 13.41.020 provides a method for the perfection, by means
of a court order, of the title to property passing to the
sur_vwmg spouse under the provisions of this chapter. It
Is intended to protect the personal representative from
lia b ility for failing to search the decedant's estate for
property to which the chapter applies. The personal repre-
sentative's duty may be reinstated by written demand of the
surviving spouse or his successor in"interest.

AS 13.41.025 provides a method whereby the personal repre-
sentative, heir, or devisee may instifute an action to
Ferfect the surviving spo_use's title to property to which
he chapter applies.” It is a corrollary to sec. 20

AS 13.41.030 protects purchasers and lenders taki g a security
interest, who acquire such interest for value, after the
spouse's death, from liability to a person who appears to,
have title to pro_pert){_ to which the chapter applies. It is
intended to permit reliance upon apparent title and facilitate
both ascertainment of title and disposition of assets where
adequate consideration is paid.

AS 13.41.035 merely states that the rights of creditors in
property to which the chapter applies 'is not affected.

AS 13.41.040 makes clear that the rights of spouse9 to sever
their community property interests or to create a form of
ownership not subject to this chapter are in no way limited
by the chapter.
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AS 13.41.045 provides that the chapter does not authorize
the testamentary disposition of property which is otherwise
prevented from such disposition.

AS 13.41.050 and 13.41.055 provide for uniform construction
and application and for citation for short title, respectively.

KMR: jdm
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UNIFORM DISPOSITION OF COMMUNITY PROPERTY
RIGHTS AT DEATH ACT

PazFAToar Mots

Frequently spouses, who have been domiciled in a jurisdiction which
has &type of community property reginae.move to ajurisdiction which
has no such system ox marital rights. As a matter of policy, and prob-
ably as a matter of constitutional law, the move should not be deemed

(in and of itself) to deprive the spouses of any preexisting property *

rights. A common law state may, of course, prescribe the diguositive
rights of its comiciiiaries hoth as to personal property and real prop-
erty located in the state. California‘s development of its "quasi-
cemmunitv property” laws illustrates the distinction.

The common law states, as contrasted to California, have not devel-
oped a statutory pattern for disposition of estates consisting oi bou
Separate property of spouses and property which was community prop-
erty (orderived iron community property) in which both spouses have
an interest. In these states there have beer, relatively few reported
cases (although the number has been increasing ia recent years); the
decisions to date show no consistent pattern and the increasing impor-
tr \ce of the questions posed suggests the desirability of uniform legisla-
tion to minimize potential litigation and to facilitate the planner of.
olfilca.

This Act has a evry limited .cope. If enacted by a common law state,
it will or.lv define the dispositive rights, a; death, of a married ptrscs
as to his inter? .? at death in property “subject to the Act" aatfu
limited to rea’ property, located ir. me er.ac'.iro r.a't. end nerscnsi
prorertv Qj a person domiciled in the enacting stats. The purpoce c:
the Act is to preserve the rights of each spouse n property which was
community property prior to change c: ccmleile, a; wel; as in property
substituted therefor where the spouses have not indicated an nlectioo
to sever or alter their "community™ rights. |: thus fellows tne typical
patten of community property which permits the deceased spouse *> e
dispose of "his half" cf the community property, while confirming tie
title ¢f the surviving spouse ir. "her half."

It is intended to have no effect on the rights of creditors who heesme
mclpSfrfo.-e the death of t srouse; neltKer_does it afect the rights of
spouses or other persons gnorto the death of a spouse.  m.c proBems
maiTarise pribTto the death of a spouse they are believed to be of
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relatively less importance than the delineation of dispositive rights
(a:.a tr.c correlative effect on planning of estates). The prescription
cf u.'licrm treatment :n other contexts poses somewhat greater difii-
cultiei, thus this Act is designed solely to cover dispositive rights at
death, as sn initial step.

The key operative section of the Actis Section 3which sets icrth the
dispositive rights in that property defined in Section 1, which is subject
to the Act. Section 2 follows Section I’s definition of covered property
and is designed to provide aid, through a limited number of rebuttable
presumption.’, in determining whether property ir subject to the Act.

No negative implications were intended to be raised by lick of inclu-
sion of other presumptions in Section 2; ereas r.ot covered were simply
left to the normal process of ascertainment of rights in property.

The first three sections form the heart of the Act; the succeeding
sections might almost be described as precatory ar.d have been added
to clarify situations which would probably follow iron the first three
sections but which might raise questions. Thus, Section S makes it clear
that nothing in the Act prevents the spouses from severing ar.y interest
in community property or creating any other form of ownership of
property curing their joint lives; and, such action on their part will
effectively remove any property from classification as property subject
to this Act. Similarly, Section 9 makes it clear that the Act confers no
rights upon a spouse where, by virtue of the property interests existing
during the joint lives of the spouses, that snout* had no rizht to dispose
of so h property at death. By way of illustration, in a: least one
community property jurisdiction, the wife has no right tc dispose cf
ary part oi the community property if she predeceases her hushand
li the law cf that jurisdiction is construed so as to treat this as a rule
of property, then the move to the common law state should ret alter
the “property interest” of the spouses by conferring 2 right cr. the wife
which she cid rot previously possess. On the ether hand, i: the pro-
vision is treated as simply establishing a pattern cf dispositive rights
or. death 0: a wife who predeceases her hushand, rather than a property
right, the common law state of new dcn:::le cculc prescribe an alterna-
tive pattern of dispositive rights. The Act does not resolve this ques-
tion; rather it simply makes clear that it does no: after, existing
‘property rights/* leaving to the courts the interpretation o: the efiect
cf r'-e community property state’s iaw.

rrdrifi u

87ps43gt>nt
E>+-VSa

mm?

EbEriiry.>y
o el P
si.C-Avr.-'k:
}{ * \ R Sael
-bzakg--—"n
* i -
Sy

¥i e,

fv-¥r'?2~V —
=d:

Yo_ ecte o
j*i*I.K_*-i\ir*?

V *Hrs ¥/



UNIFORM DISPOSITION OF CO.
., RIGHTS AT DEA'

eSrrrrrrrt. Mpplication™ This Act £2?¥« to the disposition
fit death of the following property acquired by a married person:

(1) all personal property, wherever situated:

(i) which was acquired ns or became, and remained, com-
munity property ur.cer the laws of another jurisdiction; or,

(ii) all or the proportionate part cf thatproperty acquired
with the rents, issues, or income of, or the proceeds from, or
in exchange for, thatcommunity property; or

(i) traceable to that community property;

(2) allorthe proportionate partofany realproperty situated
in this state which was acquired with the rents, issues or income
of, the proceeds irom, or in exchange for, property acquired aa
or which became, and remained, community property under the
laws oi another jurisdiction, or property traceable to that
community property.

Comment

This section defines property subject to the Act.

Subieetion (1): Personal Property

S't'section (1) is dtaigaed to cover all personal property which was acquired
while the spouses were doaiciled ia e community property slate, to the estes:
that it would have beec treated ea fcctmuaily ~rr~tr'y Dy it~ 11 tku
—t of «ad mat co, further a::ioa terminated. the community :ha>
acter of the property, It also iaclude* aay property which waa not oririaajly
community property”but became ruch by agreement and, further, brln,%s WT-hia
the Act aay persooal property which caa’ be traced hack to a commupity secret,
Again, the Actoa_I,Y ag)ph,es If there was to severance c: tze community ‘interest*
[Section §]. [V.Tii* Section 3applies to the dtrpoutw* r.jhti cf perron: cc=>*
ciled ia ‘die enactln% slate, the Ac:, as i prarucal natter, r.ay be eSectivc as to
Property located outa.,.e the stale oaly to the exieat thi: the itale of the situs oi
he property is wilhap to rscegnite the policy of the c:ati::lisry siaigJ

EzempU = E and W, whilé domiciled ia California, purchased 100shares each
of A Co., B Co. and C Co. slock with communlt%,proRerty (earnm?* of E). E
and W were transferred to a ccmmen_law j;t:e rhich had =0: eaacted thisitst,
while domiciled there E sold tae 100 shares of A stock zzi with the proceed?
purchased 1co aharss of D stock.. SubsequentlY n cni W became”cemic-Jsd
la Michigan which. ha<l enacted thia Act; E sold the B stock and 50 sham of
D Co. stock and ?urchased 1D shares cf E stotk. E_died domiciled ia MlchiP3
with 100 share* of C Co., S0 shares of D Co. cad 13ihires of E Co. stock;
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cf ;e stock hid always be- registered i- H i name. Ah cf tie sharee, traceable !

V.V U.
52721y propety or tre proceeds therefrom, eofidl.tut* property rubfed to rzuaiitrs-
mis As:.

Se—-z~y T
Subisctioa (2): P.eal Property ,
nvbeecV.aa (2) ceais with reel property cad is ccahzec to reai praperay located by et
tv.oo the enactmgz srmg gsmce resumably the law of the situs cf rite property t/1 1% o
— govern c.ipoiittve rights). The policy end operation ci this subsection aia 1 AL - F%S” b drtl
intended to be the same as thoee set forth in subsection (t). o L A TN
tC2 Eacmpfe S. E and V>, while domiciled ip C-frfomin, purchased t resiimae in

CsLiomin. They retained the residence in California when they were transferred
to Wisconsin- After becoming domiciled io. T.lswasta they used community
funds, drawn from &bank account in California, to purchase & V; Licoassa cottage.
S and IV subsequently became domiciled ia Michifin; they then purchased a

arr condominium in Michigan for £23000 using 513030 of commdnity property funda
ired drown from theL* bank account in California end £2000 earned by H after the
Ny cave to Michigan. E c:ed domiciled in Michigan; titie to all cf thé real property

35 ia Hi came. Assuming Michigan had enacted this Act, three-fourths,of the
Michigan condominium would be prope,rt%/ subject to this Ac:; the Michigan
statute would not, however, apyol%,to either the TTiscocsin or California real
ostate. |f Vis'isconaia had enacted this Act, the Wisconsin statute wouii apply to

Al «fi V/."licensin cottage.
| as . . o . %
 the Subsections (1) end (2): Apport.ontae jt . i Irtv\’iﬁrl.«lv>-r;§

Ja both subsections (1) end (2) an epportionmen: is r.-.uired by the ,Phrxae
ill cr the Froportlonate part" where pe-ecnal property, or -f! property situated
atle exalting state, hss heea acquired partly w-n proper; deiiribed as subject
«othe At: and partly with other (separate) property To put it succin:tly, the t
pr.-ut represent® a condensation cf an : © covered by manr pages.in a’pnor Sir
In": andis simply a statement cf ?clz-y' /. Uzvee to thie courts the dimtul; task »
cf WO-kmﬁ out the precise interest which will be trailed t» the “grcgcrnsnate ¢ b
A" ¢; the property subject tc the dtipoiitivt frrrr.ulu of cectian 3, Simply by iU
w) ¢ f:Lnitration, assume that ai.egit me: (csmitiltd ;a a community property It
its.el pu-bued a Lie insurance pa'sry wjir. a fire amount cf J12v(P3and an 171+ -§
aanir". premium of 5,000 Au.me further mat he paid ;a:«* premirom end ¢ a
-ea entered into marnaﬁe. Further auume that  next aevt; prer.i.mi we« 1 - m
'~ i w-a_his_earnings while domicile: :a tee ccmr.un/y proper*.- rtate and that L
t« aad r.| wife then"moved to aecm-ion L* eat w'-Ve the c*r* ten premiums *
ogre pa:. from b:a esroisgi in that crrrmtn iaw j-at*. he then —ii after rise '
t-.m-at cf tre twenty prémiums Under cat tnttrprttstisn cf the law cf Texas ot
he roctract wcuid remain tra separate_property cf tr.t mirtd ri.e communit | .-
rJ=d hne a claim for community ivane ad.unred to pay premium* find. | A airr
interest, it would appea* that STC'O of the proreeds waulz be treated 4 Ll
u ttmmunity property and the remaining S3C30 would b» treated as the e S,
witra:e property cf the deceased iptuse On the other hand, a state M.e Ciii- ffr
ims would probabl;r treat tre prncteis as beia; tire separate and 227v ccm* \ rrrryiggow
. Act =—_ty (basing the allocation of prereeda upon_the pfrrentifte cf separate and YE,L oY
Jtesds “fitauaity funds contributed). Further variations could be mentioned. The
ncsee Ietp i
-'strati;> ia one of the simpler problems. Much mere difficult prchtrma are
- "flustered where benefits under a qualified pennon aad profit-giimng plan are
r-ro -relied and tie employee hu b*e: domiciled in both community property and
*Sh«: law jurisdictioai during the period in which hintfits "have armed, | >
tempts at dviamu the various types cf situations which could arise and lie T*Xan”

15

& H -
TT-rt

tyv



varying approaches which could be taken, dep-cdmg upon Ae slots, auqrtet Al

the” ms..er simply b* "eft to court ctcYoo as to what ptries would, uc.cs>
oppucchis choice cf law roles, fo» treated as community property. Tr.e principle
r.agsj.ed is that at least a portion should be treated — c:mmunity, i; the
spfrcprii-e law so treated st. Ordinarily, such questions should not arise if the - *
prob.en is f(l)rgsees ar;d,eifectlve planning takes place prior to death oi a spouse. .....
1 e oo |

! SEC?f?rS. \P.ebvlitcble PrFsmripricns.® Ir. ct"Amtrir.g whether v .
2 this Act applies to specific property the following rebuttable p:t- --v
3 suapticrs apply: * ~ A
4 *(1) property acquired during nnrriage by a spouse of that >y _
5 marriage while domiciled ia a jurisdiction undir whose laws

6 property could then be acquirrd as community property is pre-

7 sused to have been acquired as or to have brcome, and re- rrm.
8 mained, property to which this Act applies; and "

9 (2) real property situated in this State and persona! property *
10 wherever situated acquired by a married person while domiciled
1 in ¢ jurisdiction under whose laws property could not then he

12 acquired as community property, title to which was taken in a
13 form which created rights of survivorship, is presumed not to be
14 property to which this Act applies.

Comment

The purﬁose* of the rebuttable p*enim?ticns ere simpl?/ t? «>Cit &court in
applying the definition* in Section I, through a prccen ¢f w:::; tie property
t0 @ community property origin.

Subjection (1)

Subsection (1) of Section 2 deals with proper*- acquired by tie '|PC jes while
domiciled in a community property »ute. 1t tnui provide Ac; if cne of lie
epousts acquired property while *o domiciled, luch property * 'prettmed" (a -
rebuttable presumﬁnon) to heve been and reme.ne: c:mm.cnY. l: nay (& -
shown. of count. that ecch prqurty rn ht £ :*r, property cf in* rp3-«tc’ -
tie lew of the elite of domicile my furnish the rule For 0ar.tie fit liw cf o .
cc.rmynity domicile my provide the ru'e that property acquired ;n tit name cf -
tie wife arali be deemed to be her asperate property cr that a particular sub-
seguent act efieclivel ,sgvered fie communit ,ﬁropFrty interest*, .
ncmp.s  E, married to TVend domiciled in California, acquired stock; later *e!
E and TV hecame domiciled in Michigan. Such property, if retained, i» precumrd
to be property eutyect to this Act. 3y cp*n:ic- of Section 1tit proceeds of
nit or exchanﬁe °f *ue“ *tock, and property acquired with the proceeds or in-
come of euch ftock, would be deemed aubject to the Act. If, fc;/-ever, upnn tit -*
dcata ¢f K, Hi penonal repreeentati'-t rebutted the pretumpnon by evidence -
*Ant tie stock was acquired by H with hie separate property (cr by inheritance) -
ce.tctr A* atock nor propertY tcq-:irtd with that properx or tie income tier*- m
from (un'en tit income itself would be subeet to the Act hecause, under the
applicable Is*, income from aeparite property b deemed in be community
roperty’ v.:\j be subject to tab Ae*’ Similarly the Prercmptlsn may be re-
cttei e, lowing that such proPerty, trough cnrnaldy ctmmui'ty property,
was tfec.l.'s!) severed by an act of tne rpouere |: should be tisjsm Sif that tie

presumption is simply c:
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titsip tnu nature of tie
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prif-atptiaa ii simply css of procedural eaaveaieac* tad neither chi=;-s :at
aifur* cf tat pro?erty, latereits car preventa an ia.tiresled Ftrv,a iros |howbp
ajuptrt.:asturt o!’is property.

Subsection (2)

Swisect.laa QC) seta up. a rebuttable pruum?tloa la; where a dcaa|ad.arX of a
yr.fr.aa i-s- state aeqtiiied property ia such fona u to indicate that title /aa ja
'y, tcaaacy by fie eztiretiea, or so=e other fc.-= of job: owzerehi?
g@%g‘fﬁ 0; Survivorship, it will bs presumed that tie property is sot suh;eca to
» This Frcauaspuoa wea deeded appropriate U es?,reaab; the normil
tn~ntir as cf the spouses tad to facilitate aacertaicmea*. of tide to real Property
.. theeaacth; i-itt, as weil ts psaoa|IJ3ap_e.ry wherever located
F— i ¢ John aad Mary Jooes, formerly domiciled in California, becaate
icruri'.ed ia Winois aad purehased & residerice, tafiag title b the times of
Mr-/ Jones as ioia*. teaeata, ead aot as teuazts b common, with
sur. :versa:p " Regardless cf the source of the funds, tut IlfisoL residence
pgsrumle,ct t{% t'd |a]?bl; teaaacy aad aot subject to thii Act.

0

1.C

1 i “Disposition upon  Diaih.\ Upondeath 0? a nar-

2 NIl ;r.';or., one-half o; the property to v.hich this Ac: applies is

3 the property of the surviving spouse and is ro* subject to tes'a-
c.si;ary disposition by the decedent o; distribution under the lar.s

t . s:e:sion o: this State. One-half of that property is the prep-

:mtr.y»c: the d*cecter.; and is subject to testamentary difposition

<

- - P
rid lee»*»  A»>MAA«#HTAA AL et@ 4!1t < Tin

to property to v.hich this Act applies, the cne-htl: of the

? pr:;.«rty cvhtch is the property of the decedent is not subject to the

jiur r..rz spcusi’i ri:ht to elect tnainst the v-ill  (and no estate of
U c:r *:rcurtesy exists ir. the property of the decedert]

Comment

it *acsib. v:ia tat djpoiit;v» rights t: death. of (1£a Person
—>*i-My "1» ectct- g) state as to persons! propertY aad (2 of say ms-T-td
e ha; a araiaruMlbiry cf the eaaeth; ttai*, ts ¢ r*.I" property
| caaat.n; state, it also k j forth rules for btcstitf iu:;«iu.ja :0
o.tr.to :hjArt,

o)

Ditpoiition
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ztt*.
- inids-:? Lid lo* r.ock -n!d b- SrtE*y subject *o
la.i A:: lac K would have the right under Setlicn 2 a.pcse cf half of hat
H{I%pﬂtty ay h:a will. The rem.iizing progeny would aa: be deemed subject to

%'%%%W%:beads ujued by his employer -ita earning* in Michigan
e

Ir.Scilt".e Succession

If the pro[)erty subject to this Act paasi by intestate turceainz. the law c; die
eaactmg state applies to the decedent's oae-hai:, again subject to Section 5 If
under the law of the enacting state, a surviving spouse is entitled to oae-lhirc
of the decedent's property by intestate succession, the rerult of the Act is to
five to hi* two-thirds of the” property subject to the Act. Fcr example, if the
spousci hid recently moved to 2 common law state and owned $300000of prop-
erty (ali_being perSonal property held ia the husband's name and acquired u
community propertYJ, the wife ‘would be entitled to cte-hali of the roPerty
$150003 "and would receive s Va shrre oi the hushands half @] ers
total of SGDG3 It ia clearly within the power of the enacting state to prescribe
say pattern of intestate succession deemed epnrepriate, aad vied may differ. In
some community property states, the surviving spouse receives al| of thé decedeat'j
community. property upéa infestate succession; in another she would receive
gc?e. S|mtg|ar|y, the' common law stale may alter the pattsm to r.i its own policy
etermination.

Djwer, Curte«y, Elective Skerc

. Dow*; and curtesy do rot evrstic community property and have been ebe’irhed
la many common law states; at'icy considerations suggest tr.itno suer, interest
should exist in_property subject :0 this Act. since the survivingspouse tire. Jy
has a one-half interest in such proPerty. Similar reasons sug?estl denial of any
right ia the surviving spc.se to elect "a statutory share ia_the cne-hali of tie
property ovle[) sh||rk theCdecedent had a power of disposition.

-€l-Ca

2. Clo» (T
1 £iCTirrt- i, “Perfection of Trtle of Surviving S?c-jse\ If the
0 title to any property to which try Act applies was held by *:.«
3 decider.*, at the time cf death, title cf the surtivtrtj spcuse r.ay
he perfected by an crder cf the [court] cr by execution cf an
irrtrur.er.t by the persona! representative cr teln cr devj-*:>
cf the crceder.t with the approval cf the [rcurtj. Neither the
| perioral representative r.cr the court ir. tvr.tcr. the decedent's estate
S is being administered has a duty to discover c: attempt to ds-
§ ccver whether property held by the cececer: u property ;0 which
10 this Ac: applies, unless a written demand i* mtdt by the surviving
11 Spouse or the spouse's successor sr. interest.
CeMIOtVT
This section simp_|5{ provides for ptrfertion cf u:!» iatereeu of the surviving
tpoust <*t where tifle wu_ia the cimt of the ctctased spruit' by orders of tie
ciurt cf sppregris'.e jurisdiction {T«*' the p-obaie court) ia the tainting rute.
Taj »¢-c. s desimed to eliminf.e any Lability cf the ;ert:aal rspreHn:auve
a bryci*, cf his £du:ii* -d-t- by fc.’icg to sti-ck fcr cr to d.ecover vh-t'tr?
-r:-*r.v he'd t> the drtedtat U property de.taed ia Set: ca t. tales* 1 written

216
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i ej* etmtid :s made by "he surviving spouse or the spouses rrrrts?or ia interest. In 5
several states the Court admiaisteria; a decedent's estate has a dUtY or under- EE

[Ty takes to_advise parties in interest of their legal and equitable rights, and this }r

Ofyh”f of ih}f( section is similarly designed to eliminata such Court’s Liability Tsr failing to -2

oot Tebinct s cierover the commumt?]/, rights and to advise the interested party cf his rights.

' : Nothing contained in this Section is to be construed to interfere with the Court’s WK
juttaiCwOn in a preper proceeding to. perfect the title cf the surviving spouse in ¢
and to prope;rjt%/ \}Volwrglcp ith|s Act applies. r kK3-

 the 153 of :he 1 Sxckom & Perfection of Title oj Forsor-zl Representative, Heir

is Stciicc O If 2 orDeviseeli the title to ar.y property to which this Act applies fip
|3',[hteo X%‘e-itsh”tg 3 isheld by the surviving spouse at the tine cf the dececer.s death, '
I'r-mpis'i' fr* 4 the personal representative or an heir or devisee of the decedent -

== cf pmr. 5 nay institute an action to perfect title to the property. The per- &y-

Lr,>| ReqUIred‘[p* 6 sonal representative has no fiduciary duty to discover cr attempt tir'd

‘e : 7 to discover whether any property held by the surviving spouse is "t K

QMSGSqufé’rfb_s S property to which this Act applies, unless a written demand is

Irr'.r.'adpme*. Ia 9 cade by an heir, devisee, or creditor of the decedent. .

! qsred'R.'-'S CC:imen? W

riog rere;-g NN . o . . i

§an g- This ~action ia a corollary to Section A Since title is apparently in the surviving T
1"-5], the section simply “provides for an tettnn by the Ip?.-_s_cnll representative ¢ S
ieirs, ‘or devisees and is agnaln designed to elimnaté ezy fiability cf the personal ! 5
rtprisentntive for t breach cf his fiduciary duty by Tailing to discover or to
oy 2liofi tV._srnE)t to_discover whether property htid"ti- the surviving spouse i< pronertv
W internt r.biect to this Act nK*** - - rtltcn d«uiua by an heir, cevraee or creditor of the 155
' Cscedent. o e cdJ (
a-le ty 1 Sxcwit-fr ~Purchaser for VcLc or Lender. *
ser-'f ol W 2 fa) If a surviving spause has apparent tit"* to proper!}* to -
2 which this Act applies, a purchaser for value cr t Under taking |
R 4 asecurity interest in the property takes his interest ir. the prop- )
mCcy m* 5 erty fret cf any rights of the ptrcora’ representative or an heir or 1t--
Ftus* ~ 0" C devisee o: the decedent.
¢ k= 7 (o) If a personal representative or an heir cr devisee o; the g ;
' wledse S decedent has apparent title to property to which this Art tpphes, IW.v
“v.the: the a purchaser fcr value or a lender taking a security interest in the L fy
f estate property takes his inter-s*. in the property free o: ar.y rights cf the
* 10 ca- I surviving spouse.
| *owhtch 12 (c) A purchaser for value or a leader need not inquire whether .
|- 13 avendorcrborrower acted properly. W
i (c) The proceeds of asale cr creation of &security interestshall
IS be treated in the sane manner as the property transferred to the
15 purchaser forvalue ora lender. t.»‘->
of Comment <
' -t jiiucn is dttfjm*2 '» T-rthai-m ant Itncin a trurity
$8.V-« U mo i:qu.rt sueitalfsst for valus. t.'.ir t;uU (im?c
e N o»na ca\ nr Jre-
Ty



cnly requirement is that the jurehi»«r cr_ itucer have nrquired hr interest hr
-ve"ue; there is no requirement cf gcod faith abi«c;e cf sotiae. Tt.t purpcse of
the section, is to permit reliance upon spparent title eni facilitate bath ascertain-
ment of title and disposition of usets wbert adequate coniidaratian is paid.
Smce. duns: the joint lives ¢: the spouses, the spouae with apparent title would
have been able to convey tide (at least as to community Pmp_erty) though bein
held accountable to the other spouse for in apPernate nllamtian of die proceeds
or any breach of fiduciary obligation, the Act simply extends this treatment to
disposition of the assets after the death of a spouse.

1 saof et it ¥

This Act coss not affect rights
2

of creditors with respect to property to which this Act applies.

13 VIey-¢ - o#ra
1 SzCr+9*-6. \iActJ c carried Persons.] This Act coes not pre-
2 vent married persons from severing or altering their interests in
3 property towhich this Act applies.

Comment

The rights, aad procedures, with respect to severance cf community property
vary markedly among the community property states. The Act simply makes
clear that nothin* in"the Ac: itielf in any eray limits the rights of the’ rpouse*
to eever community property or to create a term ci ownership not subject to this
Ae" U.Hl.c** L - . ,
| Sectw-C". "Ltrr.tfcfi'cts a- Testamentary Disposition. . T tis
, Act does rot authorize a person tc dispose cf property by will if
9- it iu held uttdur limitatitis impaaad by larz preve::tutg “mtiurxX-
tarv disposition by that person.

S*sc'tﬂo?.t I219(.)f.3§rofomity of Agpﬁzg.on ar.d Construct ol

This Act shall be so applied and construed zs to effectuate its
general purpose to make uniform the law wimt respect to the

subiect/qf %his Act among those states which enact it.
Sectws_w {Q'Sinr‘i: Tide* Tr.ii Act may fo» cited as the

Uniform Diipositicr. of Ccmmur.ity Property Rights at Death Act.

N R e

MWyt it 1w s &t LE* N\ The following acts
and laws are repealed as of the effective catc of this Act:

-W A m

M 11,

Section 13. -Time cj-Zakir,$ EjjecLI*This Ait shall take
eSect.

~Now ™

R
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Commun

\\ if uniform legi*-
> r.-sdsi to solve a problem
cummen *eall xt-tes. the Conference
plu.s, r.jor emphasis on the legal
problems of that increasing number
cf Arne:.can* who move from one
visit to another.

Fur example, the. Uniform
Disposition of Community Property
(\:r'-:s al Death Aclis aimed at 'he
problems of spouses moving from
the eight “community property”
states to one of the 42 "common
law" states. Community property
»._tr» are Arizona. California,
id*n.:. Louisiana, Nevada, New
Mexico. Texas and Washington.

| - those >tates, a!! property owned
b; married persons is classified as
e ther "separate™ or "community"
property. Separate property is the
e’.:".] -r possession cf one spouse.
T-:s vvoid include property ac-
quired before marriage or during
marriage through 2 personal gift,
bec.ce>'.. devise 0: descent Separate
props.*:;, is "owned" by one spouse
sma h* the right—except for the

rcec hri.-ship statutes of ‘.ouisi*

decide who to "leave" it to.

nry property

mec* property acquired by the

o*¥*djr:-.g the marriage

rip becomes community

of both spouses without

V' whose r2me is cn the

t jeeour.t. From the date

-it-:.*, each spouse has a

evsting and equal interest”

.a* Dbe characterized as a
Mr: rttw-ot*

nmr.,-.t> p'cperty states.
‘ e-gC..;ra.-j-.rert and
. F Fx ’—*f“(’(ro*#o' &

3.2 -‘»)il't Mg v nﬁ/\/

rr.rer.y e.ch
' o<ndr r
J*le icc

o *o

o* ¢ rrrr.-v/A

1 ty

heirs of h:> choice, but the sur\i-ing
vpouic retains complete control o--gr
the other half iis;crc»t In most com-
munity property states, if the spouse
makes no forma! arrangements
through a will or trust 2. cies in-
testate. the half interest passes to the
other spouse.

Problem illustrate

W.S. McClanahan. chairman of
the Committee on Properly
Problems of the Migrant Client of
the American Bar Association’s Sec-
tion of Rea! Property, Probate and
Trust Law. used this illustration to
show why the act is needed.

A hushand and wife, married 20
years and having two children, ac-
quire S300.000 worth of personal
preprriy while they live ir. Califor-
nia. Al of it is community property
hcid in the name cf the husband If
he should die while living in Califor-
nia. he could bequeath only his half
interest in that property and only
that half would be subject to federal
and California taves.

But if the husband were
transferred by hi> firm to lllinois—a
common law state—:t-.rc c!l :cr.-
m> njty property along while con-
tinuing to hold it only in his name,
the rule* would charge But the hus-
band probabiy woulon't realize mat
the will, made in California leaving s
substantial share of h;> estate—half
of the community propertv — 10 heirs
other than hi> wife, wculd u*e or.
new meaning in lllinois. There she
uoulc be "left out" ar.d llinois law
would grant her only a right to op:
for 3 "statutory share” of a third of
the estate—Siy.".0'i0  This w—jj.]
deprive he: of a prrti— of the
popery wh*:r she rad ea*ned .s a
'prese-... corg .rd tcua r-
lcmmext™ arte the s-t.'e -s' 't v.o-'d be
s".bieci tc federal aid limois

property conflicts

receive substantially less than her
vested half-interest.

The Uniform Act solves this
problem by providing that;

“Upon the death of a married per-
son. one-half of the property to
which this act applies is the property
of the surviving spouse and is not
subject to testamentary disposition
by the decedent or distribution under
the laws of succession of this state.”
A spouse can’t claim a common law
right—such as dower, courtesy or
statutory interests—in addition to
the half interest.

McClanaharc said enactment of
the Uniform Disposition of Com-
munity Property Rights at Death
Act ir. 2 common law st2tc elimi-
nates "inequitable results which flow
from r.an-recognition of the nature
of community property and the
rights 2nd interests of the spouses in
that property during life and at
death.”

Some states act

Colorado. Hawaii, Kentucky.
Michigan and Oregon have adopted
the act since it was completed by the
Conference in 1972, Legislative in-
terest is reported in a number of
states including New York. Pennsyl-
vania. Wisconsin and Arkansas.

"While few situations involving
this problem have reached the
reviewing courts in common law
states, recognition of the problem
wit! probably cause increasing liti-
gation." McClanahan said. "More
than 20 per cent of the population of
the U.S. now lives in the eight com-
munity property states, which means
that one of every five families is ac-
quiri.ng and accumulating its proper-
ty under th; community property
»y>te;n  C erstderir.g the incrtas’n |
mobility of American families. >
scsms cerium that this problem will
be prc-r.T.ed to the trial courts and
i-c re/evinc court? cf the camrrc”
ia- sr»:;> with increasing freuzfcy-
C-jor urthi. . inzlicarman
o> ]statet wi-j'c! r -oid *hu antic: *
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December 5, 1978
MEMORANDUM
SUBJECT: Uniform Disposition of Community Property
Rights at Death Act
TO: Representative Mike Miller, Chairman
Alaska Legislative Council
FROM: John W. Abbott, Chairman

Code Revision Commission

Pursuant to the authority granted in AS 24.20.075(c), the
Code Revision Commission has reviewed the proposed Uniform
Disposition of Community Property Rights at Death Act. The
proposed Act does not create community property in Alaska.
It prescribes the rights, at death, of a married person

who has community property acquired prior to a change in
domicile to Alaska or property which 1is traceable to commu—
nity property where the spouses have not indicated an inten—
tion that the community property rights be severed. Many
Alaskans resided in a state which has community property
rights before moving to Alaska. In order to have specific,
uniform provisions for dealing with this property at death
the Code Revision Commission recommends that the attached
bill be introduced.

JWA/bb/jms

Attachment



Re; Senate Bills Nos. 54, 56 ad 58
Dear Mr. Davis:

This 1is to acknowledge the receipt of the three above-
mentioned bills, along with your letter of February 21,
1979.

I do not take exception to Senate Bills 56 or 58 and |
expect over the years there will be considerable more of
this type of legislation which will define the rights of the
husband and wife either before or after death.

As has been frequently observed, the Uniform Probate Code 1is
premised upon the proposition that there would be one hus—
band, one wife and one set of children and this does not
seem to be borne out in the crucible of legal experience and
practical living. It is to be expected that the legislature
will from time to time recognize this fact, although, I
suspect that it was quite obvious at the time the Uniform
Probate Code was enacted.

Senate Bill 54, dealing with international wills, may be
justified and to the extent that it cakes us back to the
1949 Code, |1 suspect that it is useful. Under the 1949

Code, we used to have a Section 59.2.6, which provided in
effect that a last will and testament executed outside of
the Territory of Alaska and which complied with the laws of
the place where it was executed or with the testator”s
domicile was deemed to be legally executed and was given the
same force and effect as if it was executed in the mode
prescribed by the Territory of Alaska provided that the last



will and testament was 1in writing and subscribed by the
testator.

It would appear to me that Senate Bill 54, in part, turns
back to that concept and then goes a little bit further and
provides for execution by persons under disability of one -
kind or another, including those who are unable to write,
conceivably as a result of physical disability. To the
extent that the statute clarifies or enlarges on the right
of a person to make a will who is under limited disability,

I think the enlargement on our 1949 law is appropriate. The
over-kill of Senate Bill 54 appears to me to be in Section
13.11.430 where the lieutenant governor 1is directed to
establish a registry system by which authorized persons may
register in a central information center their international
wills. This 1is the type of tripe that bureaucrats love and
inexperienced legislators think is the greatest thing since
sliced bread. Bureaucrats love registration because it
means the setting up of another office and filling a set of
file cabinets with paner, which they may guard zealously for
a number of years, hopefully, until the time they can attain
early retirement through some generous disability clause in
their contract of employment with the state or federal
government. The legislators probably think that they have
performed a noble function in that they have provided a
depository for the world travelers who have cast in stone
their last will and testatment and should be protected
because they have no suitable office, home or safety deposit
mechanism where they can take care of their own personal
papers. This world guardianship of irresponsible world
travelers 1is in keeping with our national guilt complex
which requires us to correct the sins and indiscretions of
the human animal.

Any lawyer who has had the experience of managing a wills
file over a period of years in a legal office will have
discovered a great number of things that they should have
known upon thought and reflection rather than being com—
pelled to learr it by a repeat of the experience obtained by
others. Some of those items are as follows:

A will is a document that is made based upon the facts
of today and might very well be changed tomorrow and nas a
very good likelihood of being obsolete or changed within a
very few years and, therefore, must be considered as a
temporary document.

The holder of a will never knows when the maker of that
will has changed his mind and has written a new will and,
therefore, the longer the older will is on file the more
doubtful its validity becomes and the more likely it becomes
that i1t has been superceded by a subsequent document.



Unless there is established some type of uniform vital
statistic act which incorporates the filing or the nonfiling
of a will in a person®s social security number, and we would
expect that this would be some years away, there 1s a grave
question as to whether the will will be found upon the death
of the testator. If the testator keeps accurate records of
where he has filed his wills during his life, it would
probably be just as easy for him to keep his will on his
person and pass that information on instead of the written
memorandum advising as to where his filed or recorded will
of the most recent date might be located.

One also learns that once you have a will on file,
there i1s always the possibility that the will 1is valid even
though you know not the address of testator nor whether he
is living or dead and, therefore, once ycu have a will on
file, presumably, you would have to keep it on file for the
better part of one hundred years or so until you could
safely assume that the person had died. You would thus have
an accumulation of documents that reasonable people would
conclude would have little or no value after ten years from
the date of filing, yet, the possibility might exist for
twenty-five or fifty years that they were in fact the last
will and testament of the maker of the will.

The question then gets to be; why should any federal or
state government burden itself with the guardianship of
documents that they won"t be able to get rid of and will
have difficulty in determining whether they are valid or
invalid.

My experience in maintaining wills files and attempting
to contact persons whose wills have been prepared by lawyers
now deceased lead me to believe that those few people who
need service, either on an 1international basisor a local
basis, for the filing of their wills are mislead and would,
in fact, be better served had they maintained their own
documents.

I am taking the liberty of sending a copy of thisrambling
letter on to Bob Zigler in the senate for whatitmay be
worth.
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MEMORANDUM January 29, 1979

SUBJECT: Sectional Analysis of SB 58 -- Uniform Disposition
Community Property Rights of Death Act
(Work Order No0.6160)

TO: Senat>r Robert H. Ziegler, Sr.

FROM: Kenneth M. Rosenstein, Legislative Counsel”™/"--

This act is intended to prescribe the rights, at death, of a
married person who has community property acquired prior to
a change 1in domicile to Alaska, or which 1is traceable to
community property, where the spouses have not indicated an
intention that their community rights be severed.

AS 13.41.005 defines the property which is subject to dispo—
sition under chapter 41. Subsection 1 covers all personal
property acquired by the spouses while domiciled in a community
property state to the extent that property would have been
treated as community property at the time of acquisition
under the laws of that state and in which the spouses have
expressed no intent to sever their community rights. Also
included would be property which the spouses have agreed to
treat as community property. Subsection 2 covers real
property in the state (real property located in other states
would be treated under ete laws of those states) to the
extent that it can be traced to a community source.

AS 13.41.010 establishes rebuttable presumptions intended to
assist a court in applying the definitions of sec. 5. The
presumptions are that (1) property acquired by a married
person while domiciled in a community property state is and
remains community property, and (2) property acquired by a
married person while domiciled in a common law state, title
to which included a right of survivorship, 1s not community
property.
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AS 13.41.015 requires that one-half of a deceased married
person®s property to which the chapter applies, (i.e.,
community property or property traceable to it), becomes the
property of the surviving spouse and is not subject to
testamentary or intestate disposition. The other half 1is
subject to the applicable manner of disposition. The one-
half of the property to which the chapter applies 1is made
not subject to the surviving spouse®s elective share.

AS 13.41.020 provides a method for the perfection, by means
of a court order, of the title to property passing to the
surviving spouse under the provisions of this chapter. It
is intended to protect the personal representative from
liability for failing to si irch the decedant®s estate for
property to which the chapter applies. The personal repre—
sentative®s duty may be reinstated by written demand of the
surviving spouse or his successor in interest.

AS 13.41.025 provides a method whereby the personal repre-
sentative, heir, or devisee may institute an action to
perfect the surviving spouse®s title to property to which
the chapter applies. It is a corrollary to sec. 20.

AS 13.41.030 protects purchasers and lenders taking a security
interest, who acquire such interest for value, after the
spouse®s death, from liability to a person who appears to

have title to property to which the chapter applies. It is
intended to permit reliance upon apparent title and facilitate
both ascertainment of title and disposition of assets where
adequate consideration 1is paid.

AS 13.41.040 makes clear that the rights of spouses to sever
their community property interest or to create a f*>rm of
ownership not subject to this chapter are in no way limited
by the chapter.

AS 13.41.045 provides that the chapter does not authorize

the testamentary disposition of property which is otherwise
prevented from such disposition.

AS 13.41 050 and 13.31e055 provide for uniform construction
and application and for citation for 3hort title respectively.
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