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SUBJECT: S e c tio n a l A n a ly s is  o f  SB 58 — U n ifo rm  D is p o s it io n
Community P ro p e r ty  R ig h ts  o f  Death A c t 
(Work O rder N o .6160)

TO: S ena to r R obe rt H. Z ie g le r ,  S r.

FROM: Kenneth M. R o se n s te in , L e g is la t iv e  Counsel ft/--.

This act is intended to prescribe the rights, at death, of a 
m a  T i e d  person w h o  has comm unity p r o p e r t y  a c q ui red prior to 
a change in domicile to Alaska, or w h i c h  is traceable to 
commun ity property, w h e r e  the spouses hav e not indicated an 
intention that their community  rights be severed.

AS 13 .41 .005  d e f in e s  the  p ro p e r ty  w h ich  is  s u b je c t to  d is p o -  
s i t i o n  under c h a p te r 41. S ub se c tion  1 cove rs  a l l  p e rs o n a l 
p ro p e r ty  a c q u ire d  by the  spouses w h ile  ’ o m ic ile d  in  a community 
p ro p e r ty  s ta te  to  th e  e x te n t  th a t  p ro p e r ty  w ou ld  have been 
t re a te d  as community p ro p e r ty  a t  th e  tim e  o f  a c q u is i t io n  
under th e  laws o f  th a t  s ta te  and in  w h ich  th e  spouses have 
expressed  no in t e n t  to  seve r t h e i r  com m unity r ig h t s .  A lso  
in c lu d e d  would be p ro p e r ty  w h ich  th e  spouses have agreed to  
t r e a t  as community p ro p e r ty .  S u b se c tio n  2 covers  r e a l  
p ro p e r ty  in  th e  s ta te  ( r e a l  p ro p e r ty  lo c a te d  in  o th e r  s ta te s  
w ould  be t re a te d  under th e  laws o f  those  s ta te s )  to  the  
e x te n t th a t  i t  can be tra c e d  to  a com m unity sou rce .

AS 13 .41 .010  e s ta b lis h e s  re b u t ta b le  p resum p tio ns  in te n d e d  to  
a s s is t  a c o u r t  in  a p p ly in g  th e  d e f in i t io n s  o f  sec. 5. The 
p resum p tions  a re  th a t  (1 ) p ro p e r ty  a c q u ire d  by a m a rr ie d  
person w h ile  d o m ic ile d  in  a community p ro p e r ty  s ta te  is  and 
rem ains community p ro p e r ty ,  and (2 ) p ro p e r ty  a c q u ire d  by a 
m a rr ie d  person  w h ile  d o m ic ile d  in  a common law  s ta te ,  t i t l e  
to  w h ich  in c lu d e d  a r i g h t  o f  s u rv iv o rs h ip ,  is  n o t community 
p ro p e r ty .
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AS 13 .41 .015  re q u ire s  th a t  o n e -h a lf  o f  a deceased m a rr ie d  
p e rs o n 's  p ro p e r ty  to  w h ich  th e  c h a p te r a p p l ie s , ( i . e . ,  
community p ro p e r ty  o r  p ro p e r ty  t ra c e a b le  to  i t ) , becomes the  
p ro p e r ty  o f  tne  s u r v iv in g  spouse and is  n o t s u b je c t  to  
te s ta m e n ta ry  o r  in te s ta te  d is p o s it io n .  The o th e r  h a l f  is  
s u b je c t to  th e  a p p lic a b le  manner o f  d is p o s it io n .  The one- 
h a l f  o f  the  p ro p e r ty  to  w h ich  the  c h a p te r a p p lie s  is  made 
n o t s u b je c t  to  th e  s u r v iv in g  spouse 's  e le c t iv e  sh a re .

AS 13 .41 .020  p ro v id e s  a method f o r  th e  p e r fe c t io n ,  by means 
o f  a c o u r t  o rd e r ,  o f  the  t i t l e  to  p ro p e r ty  p a s s in g  to  th e  
s u r v iv in g  spouse under th e  p ro v is io n s  o f  t h is  c h a p te r . I t  
is  in te n d e d  to  p r o te c t  th e  p e rs o n a l re p re s e n ta t iv e  from  
l i a b i l i t y  f o r  f a i l i n g  to  sea rch  the  d e c e d a n t's  e s ta te  fo~  
p ro p e r ty  to  w h ich  th e  c h a p te r a p p lie s .  The p e rs o n a l r e p r .  - 
s e n ta t iv e 's  d u ty  may be r e in s ta te d  by w r i t t e n  demand o f  the  
s u r v iv in g  spouse o r  h is  successo r in  in t e r e s t .

AS 1 3 .4 1 .0 2 5 p ro v id e s  a method whereby th e  p e rs o n a l re p re -  
s e n ta t iv e , " h e i r ,  o r  dev ise e  may i n s t i t u t e  an a c t io n  to  
p e r fe c t  the  s u rv iv in g  spo use 's  t i t l e  to  p ro p e r ty  to  w h ich  
th e  c h a p te r a p p lie s .  I t  is  a c o r r o l la r y  to  sec. 20.

AS 13 .41 .0 30  p ro te c ts  p u rcha se rs  and le n d e rs  ta k in g  a s e c u r i t y  
in t e r e s t ,  who a c q u ire  such in t e r e s t  f o r  v a lu e , a f t e r  the  
spo use 's  d e a th , from  l i a b i l i t y  to  a person  who appears to  
have t i t l e  to  p ro p e r ty  to  w h ich  the  c h a p te r a p p lie s .  I t  is  
in te n d e d  to  p e rm it r e l ia n c e  upon a pp a re n t t i t l e  and f a c i l i t a t e  
b o th  a s c e rta in m e n t o f  t i t l e  and d is p o s it io n  o f  a sse ts  where 
adequate c o n s id e ra t io n  is  p a id .

AS 13 .41 .040  makes c le a r  th a t  the  r ig h t s  o f  spouses to  sever 
t h e i r  community p ro p e r ty  in t e r e s t  o r  to  c re a te  a fo rm  o f  
ow nersh ip  n o t s u b je c t to  t h is  c h a p te r a re  in  no way l im i te d  
by the  c h a p te r .

AS 13 .41 .045  p ro v id e s  th a t  the  c h a p te r does n o t a u th o r iz e  
th e  te s ta m e n ta ry  d is p o s it io n  o f  p ro p e r ty  w h ich  is  o th e rw is e  
p re ve n te d  from  such d is p o s it io n .

AS 13 .41 .0 50  and 13 .31 .0 55  p ro v id e  f o r  u n ifo rm  c o n s t ru c t io n  
and a p p l ic a t io n  and f o r  c i t a t io n  f o r  s h o r t  t i t l e  r e s p e c t iv e ly .

KMR:nem
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R o be rt E. Z ie g le r ,  S r . ,  Chairman 
Senate J u d ic ia r y  Committee 
Room 128 - -  C a p ito l B u i ld in g  
Juneau, A la ska  99811

Dear M r. C ha irm an :

F i r s t ,  th a n k  you f o r  ta k in g  th e  tim e  to  a tte n d  the  com m ission 
luncheon la s t  Thursday to  d is c u s s  com m ission b i l l s  p en d ing  in  
yo u r com m ittee  and fu tu r e  p r o je c ts .  As you know, th e  commis­
s io n  is  c e r t a in ly  re c e p t iv e  to  fu tu r e  d ir e c t io n s  from  th e  L e g is ­
la t u r e .

I  have re c e iv e d  y o u r l e t t e r  and e n c lo s u re  o f  F e b ru a ry  22 and i t  
has been d is t r ib u te d  to  com m ission members. We a p p re c ia te  y o u r 
prom pt a t t e n t io n  to  s c h e d u lin g  h e a r in g s  on SB 54 - -  I n te r n a t io n a l  
W i l ls  A c t (U n ifo rm  P roba te  Code) and SB 58 - -  U n ifo rm  D is p o s it io n  
o f  Community P ro p e r ty  R ig h ts  a t  Death A c t.  A s s is ta n t  A tto rn e y  
G enera l A r th u r  P e te rso n , fo rm e r ly  the  V ice  Chairman o f  th e  commis­
s io n ,  w i l l  be a tte n d in g  the  h e a r in g s  on March 4 to  p re s e n t t e s t i ­
mony on b e h a lf  o f  the  com m ission .

I  am e n c lo s in g ,  f o r  y o j r  in fo rm a t io n ,  a d d i t io n a l  background  
m a te r ia l  on SB 58. E nc losed  a re  (1 ) a memorandum p re p a re d  by the  
D iv is io n  o f  Leg a l S e rv ic e s  r e f le c t in g  changes cha t w ou ld  be made 
to  A laska  law ; (2 ) a copy o f  the  o f f i c i a l  v e r f . io n  o f  th e  d r a f t  as 
p rep a red  by the  N a t io n a l C onfe rence  o f  Com m issioners on U n ifo rm  
S ta te  Laws, in c lu d in g  th e  o f f i c i a l  commentav}  ; and (3 ) a copy o f  
the  g a l le y  p ro o f  o f  an a r t i c l e  from  th e  W in ts r  1977/1978 e d i t io n  
o f  th e  U n ifo rm  Law Memo d is c u s s in g  community p ro p e r ty  c o n f l i c t s .

Your o f f i c e  sh o u ld  have on hand co p ie s  o f  b o th  b i l l s  and t r a n s ­
m i t t a l  l e t t e r s  from  the  com m ission to  L e g is la t iv e  C o u n c il.  T h is  
m a te r ia l  was d is t r ib u te d  to  yo u r o f f i c e  p r io r  to  th e  lun ch eo n .
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A n o th e r com m ission b i l l  t h a t  was d iscu sse d  a t  th e  luncheon  and 
is  to 'b e  c o n s id e re d  by y o u r com m ittee  is  SB 55 - -  U n ifo rm  Com­
m e rc ia l Code, A r t ic le s  8 and 9. However, t h is  b i l l  i s  s t i l l  
pend ing  in  th e  Senate Commerce Com m ittee a w a it in g  a c t io n .  We 
a re  h o p e fu l th a t  th a t  b i l l  w i l l  be re p o r te d  o u t o f  th e  Commerce 
Com m ittee. Once th a t  a c t io n  has been ta k e n , I  w i l l  a g a in  be in  
to u ch  w i th  you re g a rd in g  a d d i t io n a l  background  in fo rm a t io n .

W ith  re g a rd  to  SB 339 — g u a rd ia n s  and c o n s e rv a to rs , I  have a l ­
re ad y  s ta r te d  g a th e r in g  m a te r ia l  on t h is  b i l l .  A t y o u r conve­
n ie n c e  I  w ou ld  a p p re c ia te  g e t t in g  co p ie s  o f  any in fo rm a t io n  you 
have a v a i la b le  f o r  fu tu r e  d is t r i b u t io n  to  th e  com m ission .

I f  you need f u r t h e r  in fo rm a t io n  re g a rd in g  o u r w ork o r  f in d  th a t  
we can be o f  any o th e r  a s s is ta n c e , p le a se  do n o t h e s ita te  to  l e t  
us know.

Code R e v is io n  Commission

JMSR/s
E nc losu res

c c : Code R e v is io n  Commission
A r th u r  H. P e te rson
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SUBJECT: U n ifo rm  D is p o s i t io n  Community
P ro p e r ty  R ig h ts  a t  Death A c t 
(Work O rde r #5748)

TO:

FROM:

Code R e v is -o n  Com m ission

K enneth  M. R o s e n s te in  
L e g is la t iv e  C ounsel fi**-

A tta c h e d  p le a s e  f in d  a d r a f t  o f  th e  U n ifo rm  D is p o s i t io n  o f  
Community P ro p e r ty  R ig h ts  a t  Death A c t p re p a re d  f o r  i n t r o ­
d u c t io n  a t  th e  n e x t  s e s s io n  o f  th e  le g is la t u r e .  The a c t is  
in te n d e d  to  p re s c r ib e  th e  r i g h t s ,  a t  d e a th , o f  a m a rr ie d  
p e rso n  who has com m unity p ro p e r ty  a c q u ire d  p r i o r  to  a change 
in  d o m ic i le  to  A la s k a , o r  w h ich  is  t r a c e a b le  to  com m unity 
p r o p e r ty ,  where th e  spouses have n o t  in d ic a te d  an in t e n t io n  
th a t  t h e i r  com m unity  r ig h t s  be se ve re d .

AS 1 3 .4 1 .0 0 5  d e f in e s  th e  p ro p e r ty  w h ich  is  s u b je c t  to  d is -  
p o s i t io n  u nd e r c h a p te r  4 1 . S u b se c tio n  1 co ve rs  a l l  p e rs o n a l 
p ro p e r ty  a c q u ire d  by th e  spouses w h i le  d o m ic ile d  in  a com­
m u n ity  p ro p e r ty  s ta te  to  th e  e x te n t  t h a t  p ro p e r ty  w o u ld  
have been t r e a te d  as com m unity p ro p e r ty  a t  th e  t im e  o f  
a c q u is i t io n  unde r th e  law s o f  th a t  s ta te  and in  w h ic h  th e  
spouses have e xp re sse d  no in t e n t  to  s e v e r t h e i r  com m unity 
r i g h t s .  A ls o  in c lu d e d  w o u ld  be p ro p e r ty  w h ich  th e  spouses 
have ag reed  to  t r e a t  as com m unity p r o p e r ty .  S u b s e c tio n  2 
c o v e rs  r e a l  p r o p e r ty  in  th e  s ta te  ( r e a l  p r o p e r ty  lo c a te d  in  
o th e r  s ta te s  w o u ld  be t r e a te d  under th e  law s o f  th o se  s ta te s )  
to  th e  e x te n t  t h a t  i t  can be t ra c e d  to  a com m unity  s o u rce .

AS 1 3 .4 1 .0 1 0  e s t a b l i s h e s  r e b u t t a b l e  p r e s u m p t i o n s  i n t e n d e d  to  
a s s i s t  a c ourt in a p p l y i n g  Che d e f i n i t i o n s  o f  sec. 5. The
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p re s u m p tio n s  a re  th a t  (1 ) p ro p e r ty  a c q u ire d  by a m a rr ie d  
p e rson  w h i le  d o m ic ile d  in  a com m unity p r o p e r ty  s ta te  is  and 
rem a ins  com m unity p ro p e r ty ,  and (2 ) p ro p e r ty  a c q u ire d  by a 
m a rr ie d  p e rso n  w h i le  d o m ic ile d  in  a common la w  s ta te ,  t i t l e  
to  w h ic h  in c lu d e d  a r i g h t  o f  s u r v iv o r s h ip ,  i s  n o t  com m unity 
p ro p e r ty .

AS 1 3 .4 1 .0 1 5  re q u ire s  t h a t  o n e -h a lf  o f  a deceased m a rr ie d  
p e rs o n 's  p ro p e r ty  to  w h ic h  th e  c h a p te r  a p p l ie s , i . e .  com­
m u n ity  p ro p e r ty  o r  p ro p e r ty  t ra c e a b le  to  i t ,  becomes th e  
p ro p e r ty  o f  th e  s u r v iv in g  spouse and i s  n o t  s u b je c t  to  
te s ta m e n ta ry  o r  in t e s t a t e  d is p o s i t io n .  The o th e r  h a l f  is  
s u b je c t  to  th e  a p p lic a b le  manner o f  d is p o s i t io n .  The one- 
h a l f  o f  th e  p ro p e r ty  to  w h ich  th e  c h a p te r  a p p lie s  i s  made 
n o t  s u b je c t  to  th e  s u r v iv in g  s p o u s e 's  e le c t iv e  s h a re .

AS 1 3 .4 1 .0 2 0  p ro v id e s  a method f o r  th e  p e r f e c t io n ,  by means 
o f  a c o u r t  o rd e r ,  o f  th e  t i t l e  to  p r o p e r ty  p a s s in g  to  th e  
s u r v iv in g  spouse unde r th e  p ro v is io n s  o f  t h is  c h a p te r .  I t  
is  in te n d e d  to  p r o te c t  th e  p e rs o n a l r e p r e s e n ta t iv e  fro m  
l i a b i l i t y  f o r  f a i l i n g  to  sea rch  th e  d e c e d a n t's  e s ta te  f o r  
p ro p e r ty  to  w h ich  th e  c h a p te r  a p p l ie s .  The p e rs o n a l r e p r e ­
s e n ta t iv e 's  d u ty  may be r e in s ta te d  by w r i t t e n  demand o f  th e  
s u r v iv in g  spouse o r  h is  su cce sso r in  i n t e r e s t .

AS 1 3 .4 1 .0 2 5  p ro v id e s  a method w hereby th e  p e rs o n a l re p re -  
s e n ta t iv e ,  h e i r ,  o r  d e v is e e  may i n s t i t u t e  an a c t io n  to  
p e r fe c t  th e  s u r v iv in g  s p o u s e 's  t i t l e  to  p r o p e r ty  to  w h ich  
th e  c h a p te r  a p p l ie s .  I t  i s  a c o r r o l l a r y  to  sec . 20.

AS 1 3 .4 1 .0 3 0  p r o te c ts  p u rc h a s e rs  and le n d e rs  t a k i  g a s e c u r i t y  
in t e r e s t ,  who a c q u ire  such in t e r e s t  f o r  v a lu e ,  a f t e r  th e  
s p o u s e 's  d e a th , fro m  l i a b i l i t y  to  a p e rso n  who appears to  
have t i t l e  to  p r o p e r ty  to  w h ich  th e  c h a p te r  a p p lie s .  I t  is  
in te n d e d  to  p e rm it  r e l ia n c e  upon a p p a re n t t i t l e  and f a c i l i t a t e  
b o th  a s c e r ta in m e n t o f  t i t l e  and d is p o s i t io n  o f  a s s e ts  where 
adequate  c o n s id e ra t io n  is  p a id .

AS 1 3 .4 1 .0 3 5  m e re ly  s ta te s  th a t  th e  r ig h t s  o f  c r e d i to r s  in  
p ro p e r ty  to  w h ic h  th e  c h a p te r  a p p lie s  is  n o t  a f fe c te d .

AS 1 3 .4 1 .0 4 0  makes c le a r  th a t  th e  r ig h t s  o f  spouse9 to  s e v e r 
t h e i r  com m unity p r o p e r ty  in t e r e s t s  o r  to  c re a te  a fo rm  o f  
o w n e rsh ip  n o t  s u b je c t  to  t h is  c h a p te r  a re  in  no way l im i t e d  
by th e  c h a p te r .
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AS 13.41.045 provides that the chapter does not authorize 
the testamentary disposition of property which is otherwise 
p r e v e n t e d  from such disposition.

AS 1 3 .41.050 and 13.41.055 provide for unif o r m  construction 
and application and for citation for short title, respectively.

KMR: j d m

Attachment



U N I F O R M  D I S P O S I T I O N  OF C O M M U N I T Y  P R O P E R T Y  
'  R I G H T S  A T  D E A T H  A C T

PazFAToar Mots

F r e q u e n t ly  spouses , w h o  h a v e  b e en  d o m ic i le d  in  a  ju r is d ic t io n  w h ic h  
h a s  & t y p e  o f c o m m u n it y  p r o p e r t y  r e g in a e .m o v e  to  a  ju r is d ic t io n  w h ic h  
h a s  n o  s u c h  s y s tem  ox m a r it a l r ig h t s . A s  a  m a t t e r  o f  p o l ic y ,  a n d  p ro b ­
a b ly  as a  m a t t e r  o f  c o n s t it u t io n a l la w , t h e  m o v e  s h o u ld  n o t  b e  deem ed 
( in  a n d  o f  it s e lf )  t o  d e p r iv e  t h e  spouses  o f a n y  p r e e x is t in g  p ro p e r ty  * 
r ig h t s . A  c o m m o n  la w  s ta te  m a y ,  o f  co u rs e , p r e s c r ib e  t h e  dispositive 
r ig h t s  o f  it s  c o m ic i i ia r ie s  b o th  as to  p e rs o n a l p r o p e r t y  a n d  r e a l p ro p ­
e r t y  lo c a t e d  in  t h e  s ta te . C a l i f o r n ia ' s  d e v e lo p m e n t  o f  it s  "quasi- 
c c m m u n it v  p r o p e r t y "  la w s  i l lu s t r a t e s  t h e  d is t in c t io n .

T h e  c o m m o n  la w  s ta te s , as c o n tra s te d  to  C a l i f o r n ia ,  h a v e  n o t  d e v e l­
o p e d  a s t a t u t o r y  p a t t e r n  fo r  d is p o s it io n  o f esta tes  c o n s is t in g  o i b o u  
separate p r o p e r t y  o f  spouses  a n d  p r o p e r t y  w h ic h  w a s  c o m m u n it y  p rop ­
e r t y  (o r d e r iv e d  i r o n  c o m m u n it y  p ro p e r ty )  in  w h ic h  b o t h  spouses h a v e  
a n  in t e r e s t . I n  th e s e  s ta te s  th e re  h a v e  beer, r e la t iv e ly  few  reported  
cases ( a lt h o u g h  th e  n u m b e r  h a s  b een  in c r e a s in g  ia  r e c e n t  y e a r s ) ;  the  
d e c is io n s  to  d a te  s h o w  n o  c o n s is te n t  p a t te r n  a n d  th e  in c r e a s in g  impor- 
t r  \ce o f  th e  q u e s t io n s  p o sed  suggests th e  d e s ir a b i l i t y  o f  u n if o rm  le g is la ­
t io n  to  m in im iz e  p o t e n t ia l  l i t ig a t io n  a n d  to  f a c i l i t a t e  t h e  p la n n e r  o f .
o lf i lc a .

T h is  A c t  h a s  a  • v r y  l im it e d  .c o p e . I f  e n a c te d  b y  a  c om m o n  la w  state, 
i t  w i l l  o r . lv  d e f in e  t h e  d is p o s it iv e  r ig h ts , a ; d e a th , o f a  m a r r ie d  p t r scs 
as to  h is  in t e r ? .? a t  d e a th  in  p r o p e r ty  ‘‘s u b je c t  to  t h e  A c t"  a a t f u  
l im it e d  to  r e a ’ p r o p e r t y , lo c a te d  ir. m e  e r .a c '. iro  r . a ' t .  e nd  n e rs cn s i 
p r o r e r t v  Q j a p e rs o n  d o m ic i le d  in  th e  e n a c t in g  s ta ts . T h e  p u rpo ce  c: 
th e  A c t  is  to  p re s e rv e  th e  r ig h ts  o f  e a c h  spouse  n  p r o p e r t y  w h ic h  was 
c o m m u n it y  p r o p e r t y  p r io r  to  c h a n g e  c : c c m le i le ,  a ; w e !; as in  p rop e rty  
s u b s t it u t e d  t h e r e f o r  w h e re  th e  spouses h a v e  n o t  in d ic a t e d  an n le c t io o  
to  s e v e r  o r  a lt e r  t h e ir  " c o m m u n it y "  r ig h t s . I :  t h u s  f e l lo w s  tn e  ty p ic a l 
p a t t e n  o f  c o m m u n it y  p r o p e r t y  w h ic h  p e rm it s  t h e  d eceased  spouse *-> • 
d is p o s e  o f  " h is  h a lf "  c f  th e  c o m m u n it y  p r o p e r t y , w h i le  c o n f irm in g  t i e  
t i t le  c f  th e  s u r v iv in g  s po u se  ir . " h e r  h a lf ."

I t  is  in t e n d e d  to  h a v e  n o  e ffe c t o n  t h e  r ig h ts o f  c r e d ito r s  w ho  bees me 
m c lpS frfo .- e t h e d e a th  o f  t  s r o u s e ; n e I t Ker_does i t  a f e c t  th e  r ig h ts  o f 
spo uses  o r  o th e r  p e r sons g n o r t o  t h e  d e a th  o f  a  s po use . m .c  p roB cm s  
m a iT a r is e  p r ib T t o  t h e  d e a t h  o f a  spo use  th e y  a re  b e l ie v e d  t o  b e  o f

act
4z

r e la t i v e ly  le ss  im p c :  
{ a n d  t h e  c o r r e la t iv e  
o f  u n if o r m  t r e a tm s n  
eu lr i.e s ; t h u s  t h is  A c  
d e a th , a s  a n  i n i t i a l  st> 

T h e  k e y  o p e r a t iv e  
d is p o s it iv e  r ig h t s  in  I  
to  t h e  A c t .  S e c t io n  2 
a n d  is  d e s ig n e d  t o  p r :  
p r e s u m p t io n s , i n  d o ts  

N o  n e g a t iv e  im p l i c  
s io n  o f  o t h e r  p r e s u m p  
le f t  t a  t h e  n o r m a l  p r o  

T h e  f ir s t  t h r e e  see l 
s e c t io n s  m ig h t  a lm o s t  
to  c la r i f y  s i t u a t io n s  v 
s e c t io n s  b u t  w h ic h  m ix  
th a t  n o t h in g  in  t h e  A c  
b  c o m m u n it y  p r o p e r  
p r o p e r t y  d u r in g  t h e ir  
e f f e c t iv e ly  r e m o v e  a n y  
to t h is  A c t .  S im i l a r ly ,  
r ig h ts  u p o n  a  s p o u s e  v  
c u r in g  t h e  j o i n t  l iv e s  c  
c f  s u c h  p r o p e r t y  a t  c 
c o m m u n it y  p r o p e r t y  j  
a n y  p a r t  o f  t h e  c o m m  
I t  t h e  l a w  o f  t h a t  ju r i?  
o; p r o p e r t y , t h e n  tfce : 
th e  " p r o p e r t y  in t e r e s t ’' 
w h ic h  s h e  d id  r .c t  p r<  
v is io n  is  t r e a t e d  as s in  
c a  d e a t h  o f  a  w i f e  w h o  
r ig h t , t h e  c o-  - 'c s  l a w : 
f iv e  p a t t e r n  o f  c u p o r i :  
r ic r . ; r a t h e r  i t  r im  p l y  
“P 'o p e r t y  r ig h t s,1n le a v i 
c f  fo e  c o m m u n i t y  p r e p

r  . . . .
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r e la t iv e ly  less im p o r t a n c e  t h a n  th e  d e l in e a t io n  o f d is p o s it iv e  r ig h ts  
(a:.a tr .c c o r r e la t iv e  e ffe c t o n  p la n n in g  o f e s ta te s ) . T h e  p r e s c r ip t io n  
c f u . ' i ic r m  t r e a tm e n t  : n  o th e r  c o n te x ts  poses s o m ew h a t  g re a te r d ifii-  
c u l t i e i ,  t h u s  t h is  A c t  is  d e s ig n e d  s o le ly  to  c o v e r  d is p o s it iv e  r ig h ts  a t  
d ea th , as s n  i n i t i a l  s te p .

T h e  k e y  o p e r a t iv e  s e c t io n  o f  th e  A c t  is  S e c t io n  3 w h ic h  sets ic r t h  t h e  
d is p o s it iv e  r ig h ts  i n  t h a t  p r o p e r t y  d e f in e d  in  S e c t io n  1, w h ic h  is  s u b je c t  
to th e  A c t .  S e c t io n  2 f o l lo w s  S e c t io n  l ’s d e f in it io n  o f c o v e re d  p ro p e r ty  
and is d e s ig n e d  to  p r o v id e  a id ,  t h r o u g h  a  l im it e d  n u m b e r  o f r e b u t ta b le  
p r e s um p t io n .’, in  d e t e rm in in g  w h e t h e r  p r o p e r t y  ir  s u b je c t  to  t h e  A c t .

N o  n e g a t iv e  im p l ic a t io n s  w e re  in t e n d e d  to  be ra is e d  b y  l i c k  o f  i n c lu ­
s ion o f  o th e r  p r e s u m p t io n s  in  S e c t io n  2; e reas  r .o t c o v e re d  w e re  s im p ly  
le ft to  t h e  n o rm a l p rocess  o f  a s c e r ta in m e n t  o f r ig h ts  in  p ro p e r ty .

T h e  f ir s t  th re e  s e c t io n s  fo rm  th e  h e a r t  o f  th e  A c t ;  th e  s u c c e e d in g  
sections m ig h t  a lm o s t  be  d e s c r ib e d  as p r e c a to r y  ar.d  h a v e  b een  a d d e d  
to c la r i f y  s it u a t io n s  w h ic h  w o u ld  p r o b a b ly  f o l lo w  i r o n  the  f irs t th re e  
sections b u t  w h ic h  m ig h t  ra is e  q u e s t io n s . T h u s ,  S e c t io n  S m akes  i t  c le a r  
th a t n o t h in g  in  t h e  A c t  p r e v e n ts  th e  spouses  f ro m  s e v e r in g  a r .y  in te r e s t  
in  c o m m u n it y  p r o p e r t y  o r  c r e a t in g  a n y  o th e r  fo rm  o f o w n e rs h ip  o f 
p ro p e r ty  c u r in g  t h e ir  j o in t  l iv e s ;  a n d , s u c h  a c t io n  o n  t h e ir  p a r t  w i l l  
e f fe c t iv e ly  r e m o v e  a n y  p r o p e r t y  f rom  c la s s if ic a t io n  as p r o p e r ty  s u b je c t  
to th is  A c t . S im i la r ly ,  S e c t io n  9 m a k e s  i t  c le a r  t h a t  th e  A c t  c o n fe rs  n o  
righ ts  u p o n  a  s p o u s e  w h e r e , b y  v ir t u e  o f  th e  p r o p e r ty  in te re s ts  e x is t in g  
d u r in g  th e  j o i n t  l iv e s  o f th e  spouses , t h a t  s n o u t *  h a d  n o  r iz h t  to  d is p o se  
of so h  p r o p e r t y  a t  d e a t h . B y  w a y  o f i l lu s t r a t io n ,  in  a : le a s t  one  
c o m m u n it y  p r o p e r t y  ju r is d ic t io n ,  th e  w if e  has n o  r ig h t  t c  d is p o se  c f  
ar.y p a r t  o i  t h e  c o m m u n it y  p r o p e r t y  i f  s h e  p redeceases  h e r  h u s b a n d . 
I i  th e  la w  c f  t h a t  ju r is d ic t io n  is c o n s tru e d  so as to  t re a t  th is  as a  r u le  
of p r o p e r t y , t h e n  t h e  m o v e  to  t h e  c o m m o n  la w  s ta te  s h o u ld  r e t  a lt e r  
the ‘‘p r o p e r t y  in te re s t"  o f  th e  spouses  b y  c o n f e r r in g  2 r ig h t  cr. t h e  w if e  
w h ic h  she  c id  r o t  p r e v io u s ly  possess. O n  th e  e th e r  h a n d , i:  th e  p r o ­
v is io n  is  t r e a te d  as s im p ly  e s t a b lis h in g  a p a t te r n  c f  d is p o s it iv e  r ig h t s  
or. d e a th  o : a w if e  w h o  p red e cea ses  h e r  h u s b a n d , r a th e r  t h a n  a  p r o p e r t y  
r ig h t , t h e  c o m m o n  la w  s ta te  o f n e w  d c n : : : ! e  c c u lc  p re s c r ib e  a n  a lt e r n a ­
t iv e  p a t t e r n  o f  d is p o s it iv e  r ig h t s . T h e  A c t  does n o t  re s o lv e  t h is  q u e s ­
t io n ; r a t h e r  i t  s im p ly  m a k e s  c le a r  t h a t  it  does n o : a fte r , e x is t in g  
‘ p ro p e r ty  r ig h ts / ' le a v in g  to  th e  cou rts  t h e  in t e r p r e t a t io n  o: th e  e f ie c t  
c f r'-e c o m m u n it y  p r o p e r t y  s ta te ’s ia w .
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U N I F O R M  D I S P O S I T I O N  O F  C O . 
„ . R I G H T S  A T  D E A '

S u b jectio n  (.-) :  
with in the e ::c '_ ;  
w i l l  c o v e r s  d  
iatead-ed to ce lb- 

lzS7r.pL: * E l  
Caliromu. They ; 
to TVuconaa. A it 
funds, draws from 
E  end V  aubsequ: 
condominium. i s  M 
<La-xa from their, c 
oove to Michigan. I 
r u  i s  H 't name. A 
Michigan coadomia 
statute would not. 
estate. I f  W lscoaii: 
the Wisconsin cotta:

• S r r r r r r r t .  ^Application  ̂ T h is  A c t  £??*’«  to  t h e  d is p o s it io n  
f it  d e a th  o f  th e  f o l lo w in g  p r o p e r t y  a c q u ir e d  b y  a  m a r r ie d  perso n :

(1 ) a l l  p e r s o n a l p r o p e r t y , w h e r e v e r  s it u a t e d :
( i)  w h ic h  w a s  a c q u ir e d  ns o r  b e c a m e , a n d  r e m a in e d ,  com ­

m u n i t y  p r o p e r t y  u r .c e r  t h e  la w s  o f  a n o th e r  ju r i s d ic t io n ;  o r ,
( ii)  a l l  o r  t h e  p r o p o r t io n a t e  p a r t  c f  t h a t  p r o p e r t y  a c q u ir e d  

w i t h  t h e  re n ts , is s u e s , o r  in c o m e  o f , o r  t h e  p ro c e e d s  f ro m , o r  
in  e x c h a n g e  fo r , t h a t  c o m m u n it y  p r o p e r t y ;  o r

( i i i)  t r a c e a b le  to  t h a t  c o m m u n it y  p r o p e r t y ;
(2 ) a l l  o r  t h e  p r o p o r t io n a t e  p a r t  o f  a n y  r e a l p r o p e r t y  s itu a te d  

in  t h is  s ta te  w h ic h  w a s  a c q u ir e d  w i t h  th e  re n ts , is s u e s  o r  in c om e  
o f , t h e  p ro c e e d s  ir o m , o r  in  e x c h a n g e  fo r , p r o p e r t y  a c q u ir e d  aa 
o r  w h ic h  b e c a m e , a n d  r e m a in e d , com m un ity  p r o p e r t y  u n d e r  the 
la w s  o i  a n o t h e r  ju r is d ic t io n ,  o r  p r o p e r t y  t r a c e a b le  to  th a t 
c o m m u n it y  p r o p e r t y .

Ia  both subsectioJ 
“t i l  c r  lb* proporucl 
ia the eat'.’j a t  
to the Act s : i  p i r . i l  
phrase rep reseats a a  
draft *ad is lim p ly a I 
of working cu t t ie  pi 
part" of the property! 
« iy  of iliuatretiaa, a r l 
state) purchased & ' I 
!»n» l — i f  cl
then catered into c d  
pud with his earning.- 
be aad h i l wife thea nj 
•ere paid from bis et 
psyrneat o f the twent; 
ibe co a  tract would re: 
would hav* a alaim 
i tearing interest, i;  v i 
&j community proper 
wpsrate property of t 
fertia would probably 
cu z ity  (basing the a t 
( c a su a lty  fuad i coa 
d inuatioa is one cf 
■ anatind where be: 
fcrcivcd ta d  the emp: 
oommoz Law jurivii:*.: 
Attempts e t  de& ziag :

C o m m e n t

This section defines property subject to the Act.
Subieetion (1): Personal Property

S'.t'section (1) is dtaigaed to cover a ll personal property which was acquired 
while the spouses were doaiciled ia e community property slate, to the estes: 
that it would have beec treated ea fcctm uaiiy ~r r ~t r ’ y  by rt~t-r i i  tku
— t of «ad mat co further a::ioa terminated the community :ha>
acter of the property. I t  also iaclude* aay property which waa not oririaaily 
community property but became rucb by agreement and, further, brings wT-hia 
the Act aay persooal property which caa be traced back to a community secret. 
Again, the Act oaly applies if there was to  severance c: tze community interest* 
[Section S ]. [ V.Tiil* Section 3 applies to the dtrpoiitiv* r . jh t i c f perron: cc=>* 
ciled ia 'die enacting slate, the Ac:, as i  praruca! natter, r .a y  be eSectivc as to 
property located outa.„e the stale oaly to the exleat th i: the ita le  of the situs oi 
the property is wilhap to rscegnite the policy of the c :a ti::Iisry s ia ieJ

EzcmpU E  and W, while domiciled ia California, purchased 100 shares each 
of A Co., B Co. and C Co. slock with community property (earning* of E ) . E  
and W were transferred to a ccmmcn law j; t :e  rh ich had =o: eaacted this Its t. 
while domiciled there E  sold tae 100 shares of A stock z z i  with the proceed? 
purchased ICO aharss of D stock. Subsequently n  cn i VI* became” ccmic-Jsd 
ia Michigan which. ha<l enacted thia A ct; E  sold the B stock and 50 sham of 
D Co. stock and purchased 150 shares cf E stotk. E  died domiciled ia  M lchiP3 
with 100 share* of C Co., 50 shares of D Co. cad 150 ih ires of E  Co. stock;
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cf ::• stock h id  always be-  registered i- H i  name. Ah c f t ie  sharee, traceable 
:s z z - - - z i . y  property or tr.e proceeds therefrom, eofiJl.tut* property rub fed to 
mis As:.

S u b is c t io a  ( 2 ) :  P .ea l P ro p erty
nvbeecV.aa (2) ceais with reel property cad is cc ahzec to reai p rape ray located 

tv.o.o the enacting srm:e (since presumably the law of the situs cf rite property 
— govern c .ipo iittve rights). The policy end operation c i this subsection aia 
intended to be the same as thoee set forth in subsection (t).

Eacmpfe S. E  and V>, while domiciled ip C-frfomin, purchased t  resiimae in 
CsLiomin. They retained the residence in California when they were transferred 
to Wisconsin- .After becoming domiciled io T.lswasta they used community 
funds, drawn from & bank account in California, to purchase a V. Licoassa cottage. 
S and IV subsequently became domiciled ia M ich ifin ; they then purchased a. 
condominium in Michigan for £23,000 using 513.0GO of community property funda 
drown from theL* bank account in California end £2.000 earned by H after the 
cave to Michigan. E  c:ed domiciled in Michigan; titie to a ll cf the real property 
•as ia H i  came. Assuming Michigan had enacted this Act, three-fourths of the 
Michigan condominium would be property subject to this Ac:; the Mich igan 
statute would not, however, apply to either the TTiscocsin or California real 
•state. I f  Vs'isconaia had enacted this Act, the Wisconsin statute w ou ii apply to 
•-hi V.'iiccnsin cottage.

S u b se c t io n s  ( 1 )  end ( 2 ) :  App ort.on tae jt
la both subsections (I) end (2) an epportionmen: is r.-.uired by the phrxae 

ill cr the proportionate part" where pe-ecnal property, or -f»! property situated 
a tLe exalting state, hss beea acquired partly w.-.n proper; deiiribed as subject 
•o the A t: and partly with other (separate) property To put it succin:t!y, the 
pr.-ut represent* a condensation cf an :  covered by many pages in a pnor
in ': and is simply a statement cf pcl:-y; /. Uzvee to the courts the dimtul: task 
cf wo-kmg out the precise interest which w ill be tra iled t» the “prcpcrtisnate 
;a*t" c: the property subject tc the dtipo iitivt frrrr.ulu of cectian 3. Simply by 
»»)’ c f :!.nitration, assume that a i.eg it me: (csm itiltd  ;a a community property 
its.el pu-bued a Lie insurance pa’.sry wj:r. a fire  amount c f J12v023 and an 
aanii'. premium of 51,000. Au.me further mat he paid ;‘a:«* premirom end 
-ea entered into marriage. Further auume that next aevt; prer.i .mi we;« 
’. - i  w.-.a his earnings while domicile: :a tee ccmr.un/y proper*;.- rtate and that 
t« aad r..j wife then moved to a ecm-ion L* e a t  w'-ve the c*r* ten premiums 
•ere pa:: from b:a esroisgi in that crrrmtn iaw j-at*. he then —i i  after rise 
t-.m-at cf tr.e twenty premiums Under ca t tn ttrprttstisn c f the law cf Texas 
he roc tract wcuid remain t'r.a separate property cf tr.t m i.r td  ri.e community 
r J-..d hn.e a claim for community ivane ad .unred to pay premium* find.

interest, it would appea* that ST C.'O of the proreeds waulz be treated 
u  ttmmunity property and the remaining Sr3.C30 would b» treated as the 
w;tra:e property c f the deceased iptuse On the other hand, a state M.e Ciii- 
im s  would probably treat tre prncteis as beia; t ir e  separate and 227V ccm* 

=--ty (basing the allocation of p.rereeda upon the pfrrentifte c f separate and 
“ fitauaity funds contributed). Further variations could be mentioned. The 
- 'stra ti;: ia one of the simpler problems. Much mere difficult prchtrma are 
"flustered where benefits under a qualified pennon aad profit-eiimng plan are 
-relied and t ie  employee h u  b*e: domiciled in both community property and 
*S h« : law jurisdictioai during the period in which h in tfits have a rm ed , 
tempts at d vi a mu the various types cf situations which could arise and l ie
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varying approaches which could be taken, dep-cdmg upon Ae slots, augrtet A i:  
the m s..er simply b* '.eft to court ctcYoo as to what p t r ie s  would, uc.cs> 
oppuccbis choice c f law roles, fc» treated as community property. Tr.e principle 
r .a g s j.e d  is that at least a portion should be treated — c: mm unity, i; the 
sp f rcprti-e law so treated st. Ordinarily, such questions should not arise if the - * 
prob.en is foresees and effective planning takes place prior to death oi a spouse. .... .

I  4 • • • &  i  C  ' i  ~ -  -  -
2
3
4
5
6
7
8 
9

1 0  
1 1  
1 2
13
14

SEC?f?‘rS. \P.ebvltcble P r F s m r ip r ic n s .^  I r .  c t ' A m t r ir . g  w h e th e r  v . 
t h is  A c t  a p p lie s  to  s p e c if ic  p r o p e r t y  t h e  f o l lo w in g  r e b u t t a b le  p : t-  --v 
s u a p t ic r s  a p p ly :  * ~ .  J

• (1 ) p r o p e r t y  a c q u ir e d  d u r in g  n n r r ia g e  b y  a  spouse  o f  t h a t  >>y_  
m a r r ia g e  w h i le  d o m ic i le d  ia  a  ju r is d ic t io n  u n d i r  w h o s e  la w s  
p r o p e r t y  c o u ld  t h e n  b e  a c q u ir r d  as c o m m u n it y  p r o p e r ty  is  pre- 
s u s e d  to  h a v e  b e e n  a c q u ir e d  a s  o r  to  h a v e  b r c o m e , a n d  re- rrrn. 
m a in e d ,  p r o p e r ty  to  w h ic h  t h is  A c t  a p p l ie s ;  a n d  "

(2 ) r e a l p r o p e r t y  s it u a t e d  in  t h is  S ta te  a n d  p e rs o n a ! p r o p e r t y  *. 
w h e r e v e r  s it u a t e d  a c q u ir e d  b y  a  m a r r ie d  p e rso n  w h i le  d o m ic i le d  
in  c  ju r is d ic t io n  u n d e r  w h o s e  la w s  p r o p e r t y  c o u ld  n o t  t h e n  be 
a c q u ir e d  as c o m m u n it y  p r o p e r t y , t i t l e  to  w h ic h  w as ta k e n  in  a 
f o rm  w h ic h  c re a te d  r ig h t s  o f  s u r v iv o r s h ip ,  is  p re s um e d  n o t  to  b e  
p r o p e r t y  to  w h ic h  t h is  A c t  a p p lie s .

Co m m e n t
The purpose* of the rebuttable p*enim?ticns ere simply t? «.>ciit & court in 

applying the definition* in Section I, through a prccen cf w : : : ;  t ie  property 
to a community property origin.

S u b je c t io n  ( I )
Subsection (1) of Section 2 deals with proper**- acquired by tie  ig c je s  while 

domiciled in a community property »ute. I t  tnu i provide A c; i f  cne of lie  
epousts acquired property while *o domiciled, luch property .* 'prettmed" (a - 
rebuttable presumption) to heve been and reme.ne: c:m m .c ity . I :  n a y  be- - 
shown. of coun t. that ecch property r n  ;ht  f »?i :*r. property cf tn* rp3-« t c '  - 
t ie  lew of the e lite  of domicile m y  furnish the rule For oa r.,tie  t i t  liw  cf • . 
cc.rm vnity domicile m y  provide the ru'e that property acquired ;n t i t  name cf - 
t ie  wife ar.ali be deemed to be her asperate property cr that a particular sub­
sequent act efieclively severed t ie  community property interest*.

£ncmp.s E , married to TV end domiciled in California, acquired stock; later *•!" 
E  and TV became domiciled in Michigan. Such property, if retained, i» pre cum rd 
to be property eubject to this Act. 3y cp*n:ic- of Section 1 t i t  proceeds of 
n i t  or exchange ° f *ue“ *tock, and property acquired with the proceeds or in­
come of euch ltock, would be deemed aubject to the Act. I f , fc;/-ev«r, upnn t i t  -* 
dcata cf K , H i  penonal repreeentati'-t rebutted the pretumpnon by evidence - 
•Ant t ie  stock was acquired by H with hie separate property (cr by inheritance) - 
ce .tc tr A* atock nor property tcq-:irtd with that property or t ie  income tier*- ■ * 
from (un'en t i t  income itse lf would be sub;eet to the Act because, under the 
applicable Is * , income from aeparite property b  deemed in be community 
property' v . : \ i  be subject to ta b  Ae*. Sim ilarly the prercmptisn may be re- 
t c t t e i  e , lo w in g  that such property, trough c n rn a lly  c tm m ui'ty  property, 
was tfec .i.'s!) severed by an act of tne rpouere I :  should be t i s j s m s i f  that tie

presumption is simply c: 
nature of lb*  property 
t i t s i p t n u  nature of tie

Subsection (2) eels up a 
common t : s  state acquire 
jo int tennncy, tenancy by 
w iA  right o f surrivomhip, 
the A ct. Th is presumptic 
expectations o f the spouse 
located in  te e  enacting stal 

L sa n p U  5. John and !■ 
domiciled in  Illin o is  and 1 
“John aad Mire/ Jones as 
right of survivorship." Reg. 
woold be presumed to be a
1 S e c t t o .v  3 . (D irt!
2  r ic d  p e r s o n , one-h:.!
3 t h e  p r o p e r t y  o f  th e
4 m e n t e .7 7  d is p o s it ic - 1
5 o f  s u c c e s s io n  o f  th ;;
6 e r t y  0 ; t h e  decoder!
7 o r  d is t r ib u t io n  ur.c •,
8  r e s p e c t  t o  p r o p e r t j  1
9 p r o p e r t y  w h ic h  is  t b l 

! t i!  ' . I . i u j  y u u r t  i  r . l
1 1  d o w e r  o r  c u r t e s y  e s i i

Tnb senrinn deals w .th t ic  
domiciled in the enacting ::i 
perron. including a nondom 
located in the enacting state 
property subject to Am Act.

T ia  dispositive pattern iz A  
states; A e deceased  spoui* 
property, subject to A e  prove:: 

E scn p tt. £  and T7 were f 
riled A  Michigan. A ll of A  
mov* Lrom California to M i 
Michigan which had been p 
>a California which k id  be*n 
proper.y ia California wi* V- 
Illino is and M iA ig ia . E  a 
o u a ity  property, hc’.d m E  j : 
E  and V; acquired s M iA :;_ c



Ill 
; » 

Jf A
  

 
 

 
 

...... prtf-atptiaa i i  simply c s s  of procedural eaaveaieac* tad neither chi=;-s ;a t 
aitur* cf ta t property iatereits car preventa an ia.tires Led Ftrv ,a  ir o s  ihowbp 
a ju p t r t . :  a s tu rt o! i s  property.

Subsection (2)
!aa (C) seta up a rebuttable pruumptioa i a ;  where a dcaaiad.ary of a 
-•- state aeqtiiied property ia such fona u  to indicate that title ^aa ia 
-:y , tcaaacy by t ie  eztiretiea, or so=e other fc.-= of jo b :  owzerehi? 
o; survivorship, i t  w ill bs presumed that t ie  property is so t suh;eca to 

This prcauaspiioa wea deeded appropriate u  espreaab; the normil 
as c f the spouses tad to facilitate aacertaicmea*. of tide to real property 
the eaac tb ; i- it t , as weil ts p saoa il p ap e ry  wherever located. 

i  £. John aad Mary Jooes, formerly domiciled in California, becaate 
icruri'.ei ia Illino is aad purchased a residence, ta f ia ; title b  the tim es of

Swisect. 
srr.fr. a a i 
js'at teza 
«a£ rlp'a:
•*» N*(
t n ^ n t i r

»)**—
Z —  •— ew i.e —— -* J*-• w. . —rm *  «• . . 5
£ Mr-/ Jones as ioia*. teaeata, ead aot as teuazts b  common, with

sur. :vcrsa:p " Regardless c f the source of the funds, tu t llfisoLi residence 
prsrumec to be h t’.d ia jo b ;  teaaacy aad aot subject to tb ii Act.1 • . 1: 1 . C tS  r  1 .

1 S i D̂isposition upon Diaih.\ U p o n  d e a th  o? a n a r-
2 :\ii ; r . ' ;o r . , o n e- h a lf  o ; t h e  p r o p e r t y  to  v .h ic h  t h is  A c :  a p p lie s  is
3 th e  p r o p e r t y  o f t h e  s u r v iv in g  s po use  a n d  is r.o*. s u b je c t  to  tes'.a- 

c . s i : a r y  d is p o s it io n  b y  t h e  d e c e d e n t  o ; d is t r ib u t io n  u n d e r  th e  la r .s
t : :  s : : : e : s io n  o: t h is  S ta te . O n e - h a lf  o f  t h a t  p r o p e r t y  is t h e  prcp-  
: t r . y  c :  t h e  d ^cec te r .; a n d  is  s u b je c t  to  te s tam e n ta ry  d is p o s it io n
m »• •• . • ■ • « • • • .% • 1 «•••.(

* •  ^  f rid !••»*» A» »MAA«#|lAA At •ret® 4 ! tt kt tin

: to  p r o p e r t y  to  v .h ic h  t h is  A c t  a p p lie s , t h e  c n e - h t l:  o f  th e
? p r : ; .« r t y  c vh tc h  is  th e  p r o p e r t y  o f  th e  d e c e d e n t is n o t  s u b je c t  to  th e

1 j  i u r  r . . r z  s p c u s i ’i  r : : h t  to  e le c t  t n a in s t  t h e  v.-ill ( a n d  n o  e s ta te  o f
U  c : r  *- : r  c u r te s y  e x is ts  ir . t h e  p r o p e r t y  o f  the  d e c e d e r t ]

. _ j t
'• • . ■——.. i-  .•*. *.

•*s>; _

6J>,:

r .— -

Comment

*a csib . v ::a  ta t d jpo iit;v»  rights t :  death. of (1) a person
a ’1 » ectct-.aj state as to persons! property aad (2) of say ms-T-td 

h a ; a ara iaruM lb iry c f the eaaetb ; ttai*. ts :c r* .l property 
i caaat.n; state, it  also k ‘j  forth rules for b tc s t i t f  iu :;« iu .ja  :o 

: . t r .  to : h j Art.
D itpoiition

p i t ’s— i> tbs usual oae «c:oua:«rei b  tb» c o s s u a ity  p’optrty 
: t :« s jsd  spcus* ei>* dispoi* of t i l  oas-bilf of :b* c:== .—

11 i t ,  prt • jio a s of Ssctioa 9.
Z  ia d  V,- *«re fo— tr!y doraicllfd h  CiLfotaU aad are z i *  doau-

•* .;aa. .\I! ef ahslr property »«< connua ity property prior to t ie
T.V'c-a.i :c T!.ch;aa. At E ‘s d ta^  he held title tc a honts ia 

r i j  hf ra p . ’ rhisrvi with t.-.e prsreeds c f the n ' t  cf a t r a ;
* •  • • » . - A'  “  *» • * MH a • • ■ •  ••• ■
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• • •■ ■ - * * V• r* *. * S.arc atau .’ i :  as < : s r . ’. i . t y
r a im s ia t . fety d.'pvs.t i t  r» ia
- ■ *-•* - * e it ’ rpr ia Ca'-.'rs:. u  c :s-

:d j; «as 1 . i t ! ;  a: ;fe  »' r . j u c ta
ra ioT ia .ua : , tiV ias title as tsaa its by ta*
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ea.:re.:ti. H acquired beads ujued by his employer -ita earning* in Michigan 
5"d hftic **!:? ;n hi* ô : zt.tt *.

- "e i n  ids-:? L id  lb* r.ock - n !d  b- ;rt** ::y  subject *.o
la .i A :: la c  K would have the right under Setlicn 2 a.ipcse c f half of b a t
property ay h:a w ill. The rem.iizing progeny would aa: be deemed subject to 
this Act.

Ir.Scilt'.e Succession
I f  the property subject to this Act p aas i by intestate turceainz. the law c: die 

eaactmg state applies to the decedent's oae-hai:, again subject to Section 5. I f
under the law of the enacting state, a surviving spouse is entitled to oae-lhirc 
of the decedent's property by intestate succession, the rerult of the Act is to 
five  to hi* two-thirds of the property subject to the Act. F cr example, if the 
spousci h id  recently moved to 2 common law state and owned $300,000 of prop­
erty (ali being personal property held ia the husband's name and acquired u  
community property), the wife would be entitled to cte-ha’.i of the property 
($150,003; and would receive s Va shrre oi the husbands half ($30,000) fcr s 
total of S2C-D.GGG. I t  ia clearly within the power of the enacting state to prescribe 
say pattern of intestate succession deemed epnrepriate, aad v ie d  may differ. In 
some community property states, the surviving spouse receives all of the decedeat'j 
community property upe.a intestate succession; in another she would receive 
ncne. Sim ilarly, the common law stale may alter the pattsm to r.i its own policy 
determination.

D jwer, Curte«y, Elective Skerc
Dow*; and curtesy do ro t e.vrst ic community property and have been ebe’irhed 

ia many common law states; at'icy considerations suggest tr .it no suer, interest
should exist in property subject :o this Act. since the surviving spouse tire. Jy
has a one-half interest in such property. Similar reasons suggest 1  denial of any 
right ia the surviving spc.se to elect a statutory share ia the cne-hali of t ie  
property over sh irk  the decedent had a power of disposition.

1 ? . -el- c a  C Cl »• (*T»
1 £ iC T i r. rt- i . P̂erfection of Title of Surviving S?c-jse\ I f  th e

t i t le  to  a n y  p r o p e r t y  to  w h ic h  t r y  A c t  a p p lie s  w a s  h e ld  b y  *.:.«
d ec id e r .* , a t  t h e  t im e  c f  d e a th , t i t le  c f  th e  s u r t iv t r t j  s p c u s e  r .a y
he  p e r fe c te d  b y  a n  c rd e r  c f  th e  [ c o u r t ]  c r  b y  e x e c u t io n  c f  an
ir r t r u r .e r . t  b y  th e  p e rs o n a ! r e p r e s e n ta t iv e  c r  1 e I n  c r  dev j- *:>
c f  th e  c r c e d e r .t  w i t h  th e  a p p r o v a l c f  th e  [ r c u r t j .  N e it h e r  the
p e r io r a l  r e p r e s e n ta t iv e  r .c r t h e  c o u r t  ir . tvr.tcr. the  d eceden t's  esta te
is  b e in g  a d m in is t e r e d  has a d u t y  to  d is c o v e r  c :  a t t e m p t  to  d;s-
c c v e r  w h e th e r  p r o p e r t y  h e ld  b y  th e  c e c e c e r :  u  p r o p e r t y  ;o  w h ic h
t h is  A c :  a p p lie s , u n le s s  a w r it t e n  d e m a n d  i*  m t d t  b y  th e  s u r v iv in g
spo u se  o r th e  spouse's su ccesso r sr. in te r e s t .

0
3

I
S
§

1 0
1 1

CcMlOt.VT
This section simply provides for ptrfertion cf u:!» iatereeu of the surviving 

tpousf < * t where title w u  ia the c im t of the ctctased sp ru it' by orders of t ie  
c iu rt c f sppregris'.e jurisdiction {«*. the p-obaie court) ia the tainting ru te . 
T a j  »*c'- c : is desirned to elim inf.e any Lability c f the ;ert:aa l rspr*Hn:auve

a br»:ci*. cf his £ d u : ii“ - d-t;- by fc .’.icg to sti-ck fcr cr to d.ecover vh-.t'tr? 
-r:-*r:v he'd t> the d rted ta t U property de.taed ia Set: ca t. tales* 1  written

216

Jcnzr.d U made by the : 
several rtztaa the Court 
take* to adviae parties 
a z i inn i i  sim ilarly ddii 
discover the community 
Nothing contained ia  thi 
jurisdiction ia  a  proper ; 
sad to property to which

1
2
3
4 
0 
6
7
8 
9

S u c t io n -  5. [P« 
or Devists.] I f  t 
is  h e ld  b y  t h e  sur 
t h e  p e r s o n a l rep ; 
m a y  in s t i t u t e  a n  
s o n a l r e p r e s e n t !*  
t o  d is c o v e r  w h e t! 
p r o p e r t y  to  w h it  
m a d e  b y  a a  h e ir

This sectioa is • coroli; 
spouse, rbe sectioa simp! 
heirs, or devisees sod is 
representative fc r a bre 
attempt to discover trLe 
subject to th is Act, abset 
decedent.

1 0
1 1
1 2
13
14
15
16

S e c t io n - 6 . [ P
U /  i i  & s u r v  

w h ic h  t h is  A c t  a 
a  s e c u r i t y  in t e r *  
u r t y  f r e e  c l  s r .y  i 
d e v is e e  o f  t i e  dec

(b) I f  a perst 
d e c e d e n t  h a s  a p ;  
a  p u r c h a s e r  f c r  i  
p r o p e r t y  tak es  h i 
s u r v i v i n g  s p o u ie .

(c) A  p u rc fc a i 
a  v e n d e r  o r  b o rz c

(d) T b e p r c c e  
b e  t r e a t e d  ia  th e  
p u r c h a s e r  fo r  v a l

This aectioa is deiip 
U terw t, who acquire su 
■ person who sgpes.' i
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etm tid  :s made by '.he surviving spouse or the spouses rrrrts?or ia interest. In  
several states the Court admiaisteria; a decedent's estate has a duty or under­
takes to advise parties in interest of their legal and equitable rights, and this 
section is sim ilarly designed to eliminata such Court’s Liability is r  failing to 
cierover the community rights and to advise the interested party cf his rights. 
Nothing contained in this section is to be construed to interfere with the Court’s 
ju.ttaiCwOn in a prcper proceeding to perfect the title  c f the surviving spouse in 
and to property to which this Act applies.—  r j f . w l .  e i i  J  A . , . r
1 S x c k o m  er. ̂ Perfection of Title oj Fcrsor.zl Representative, Heir
2 or Devisee I i  t h e  t it le  to  a r .y  p r o p e r t y  to  w h ic h  th is  A c t  a p p lie s
3 is  h e ld  b y  t h e  s u r v iv in g  s po u se  a t  th e  t i n e  c f  th e  d e c e c e r .I’s d e a t h ,
4 th e  p e r s o n a l r e p r e s e n ta t iv e  o r  a n  h e ir  o r  d e v is e e  o f  th e  d e c e d e n t
5 n a y  in s t it u t e  a n  a c t io n  to  p e r fe c t  t i t le  to  th e  p r o p e r t y . T h e  per-
6 s o n a l r e p r e s e n ta t iv e  h a s  n o  f id u c ia r y  d u t y  to  d is c o v e r  c r  a t t e m p t
7 to  d is c o v e r  w h e t h e r  a n y  p r o p e r t y  h e ld  b y  th e  s u r v iv in g  s p o u se  is  
S p r o p e r t y  to  w h ic h  t h is  A c t  a p p l ie s ,  u n le s s  a  w r it t e n  d e m a n d  is 
9 c a d e  b y  a n  h e ir , d e v is e e , o r  c r e d it o r  o f t h e  d e c e d e n t .

Cc:i m e n ?

This ^action ia a corollary to Section A Since title is apparently in the surviving
!"-5j, the section simply provides for an tettnn by the p?.-scnil representative,
ieirs, or devisees and is again designed to eliminate ezy liab ility c f the personal
rtprisentntive for t  breach cf his fiduciary duty by failing to discover or to
tV.srnpt to discover whether property htid b;- the surviving spouse i< pronertv
r.biect to this Act nK***' - -.rtltcn d« u iu a  by an heir, cevr»ee or creditor of the
Cscedent. ,, . .  r, j . u( c ,  t C d J  r
1 S x c w it - f r  P̂urchaser for VcLc cr Lender. *
2 fa) I f  a  s u r v iv in g  spau se  ha s  a p p a r e n t  tit'.* to  p ro p e r!}*  to  
2 w h ic h  t h is  A c t  a p p l ie s , a p u r c h a s e r  fo r v a lu e  c r  t  U n d e r  t a k in g
4 a s e c u r it y  in t e r e s t  i n  th e  p r o p e r t y  ta k e s  h is  in te r e s t  ir. t h e  p rop-
5 e r ty  f r e t  c f  a n y  r ig h t s  o f th e  p t r c o r a ’. r e p r e s e n ta t iv e  or a n  h e ir  o r  
C d e v is e e  o : th e  d e c e d e n t .
7 (o) I f  a  p e r s o n a l r e p r e s e n ta t iv e  o r  an  h e ir  c r  d e v is e e  o ; t h e
S d e c e d e n t  h a s  a p p a r e n t  t i t le  to  p r o p e r t y  to w h ic h  t h is  A r t  t p p h e s ,  

a  p u r c h a s e r  f c r  v a lu e  o r  a le n d e r  t a k in g  a s e c u r it y  in t e r e s t  in  t h e  
p r o p e r t y  tak es  h is  inter-s*. in  t h e  p r o p e r t y  fre e  o : a r .y  r ig h t s  c f  t h e  
s u r v iv in g  s p o u se .

12 (c) A  p u r c h a s e r  fo r  v a lu e  o r  a le a d e r  n e ed  n o t in q u ir e  w h e t h e r
13 a  v e n d o r  c r  b o r r o w e r  a c te d  p r o p e r ly .

(c)  T h e  p ro ce ed s  o f  a  s a le  c r  c r e a t io n  o f & s e c u r it y  in t e r e s t  s h a l l
be  t r e a t e d  in  t h e  s a n e  m a n n e r  as th e  p r o p e r t y  t r a n s fe r r e d  to  t h e  

15 p u r c h a s e r  fo r v a lu e  o r  a  le n d e r .
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cnly requirement is that the jurehi»«r cr itucer have nrquired h r interest h r  
-ve'.ue; there is no requirement c f gcod faith abi«c;e c f sotiae. T t.t purpcse of 
the section is to permit reliance upon spparent title e n i facilitate bath ascertain­
ment of tit le  and disposition of use ts wbert adequate coniidaratian is paid. 
Smce. d u n s ; the jo in t lives c: the spouses, the spouae with apparent title would 
have been able to convey tide (at least as to community pmperty) though being 
held accountable to the other spouse for in  appropriate nllamtian of die proceeds 
or any breach of fiduciary obligation, the Act simply extends this treatment to
disposition of the assets after the death of a spouse.

/J.i/.cif C/»/*i
1 S z c r w f f .  f Creditor’s T h is  A c t  c o s s  n o t  a f fe c t  r ig h ts
2 o f  c r e d it o r s  w i t h  re sp e c t to  p r o p e r t y  to  w h ic h  t h is  A c t  a p p lie s .

1 3  . V I • °V - c  •» # r a
1 S zC r+ 9*- 6 . ] A c tJ  cj Carried P e r s o n s .]  T h is  A c t  c o e s  n o t  pre-
2 v e n t  m a r r ie d  p e rso ns  f ro m  s e v e r in g  o r  a lt e r in g  t h e ir  in te re s ts  in
3 p r o p e r t y  t o  w h ic h  t h is  A c t  a p p lie s .

Co m m e n t
The rights, aad procedures, with respect to severance cf community property 

vary markedly among the community property states. The Act simply makes 
clear that nothin* in the Ac: itie lf in any eray lim its the rights of the rpouse* 
to eever community property or to create a term c i ownership not subject to this
A e "  U . H I . c * *  c -; ~

S e c t w - C ' .  ^ L t r r .t f c f i' c t s  cr. Testamentary Disposition.̂ . T  t is
A c t  d o e s  r .o t a u th o r iz e  a  p e rs o n  t c  d is p o s e  c f  p r o p e r t y  b y  w i l l  i f
i t  iu  h e ld  u t td u r  l im i t a t i t i s  im p a a a d  b y  lor: p r c v c : : tu tg  '.m tiurxX-
t a r v  d is p o s it io n  b y  t h a t  p e rs o n .

* , j  . t l .  Of C C a*C
Ssctzo? . 49. JUrofomity of Applied.on cr.d Construct cn.l

T h is  A c t  s h a l l  b e  so a p p l ie d  a n d  c o n s tru e d  zs to  e ffe c tu a te  its
3  g e n e r a l p u rp o s e  to  m a k e  u n if o r m  th e  la w  w im t re s p e c t  t o  th e
4 s u b ie c t  o f  t h is  A c t  am o n g  th o s e  s ta tes  w h ic h  e n a c t  i t .

/ i . ' f i  c > s ‘ C.
1 S e c t w * —W . {Short Title.* T r . i i  A c t  m a y  fc» c it e d  a s  the
2 U n i f o r m  D i ip o s i t ic r .  o f C c m m u r . i t y  P r o p e r t y  R ig h t s  a t  D e a t h  A c t .

rt Li* \ T h e  f o l lo w in g  acts

1
2
9 -

1
0

1
2
3
4

1
n

C M  WV'.I  . . .  i ~ - r  1 <•' '» <s.f ■'

a n d  la w s  a re  r e p e a le d  as o f th e  e f fe c t iv e  c a t c  o f  t h is  A c t :
- W  ^ m    _
M   1 1 .

S e c t i o n  13. -^T im e cj-Z ak ir,$ EjjecLl̂  T h is  A i t  s h a l l  take 

e S e c t .

U K I F O P ^ l  J

The problem. I n  
th e  m e t h o d  o f  s c lt  
-ases t h e  j u r y  p a n e  
196S C o n g r e s s  ado ; 
w h ic h  m o d if ie d  tb« 
c o u r ts . A n  a tte ro p  
issues t h a t  m ig h t  le  
u n la w f u l .  T h e  m a j 
p r o b le m  o f  w h e th e  
c o n s id e re d  fo r  j u r y  
t io n  o f  c it iz e n s  o f  
t h a t  p u r p o s e . M a i  
ju r o r s  in  t h e  v a r io i 
a nd  a v o id a n c e  o f  < 
Xeed for uniforr 
j u i y  selection an 

w it h  t h e  v a l i d i t y  c  
e n a c tm e n t  o f  f e d e n  
t io n  o f  a  c o n p a r s l  
m a n n e r  o f  s c le c t io r  
s ta te , i t  is  a ls o  d e  
D v ip l ic a t io n  o f  c n o :  
T h e r e  is  n e e d , the re  
m e th o d  o f  s e le c t io n  
to  s e r v e  a n d  h a v e  i 
Solution proposec 

p r o v id e s  t h a t  n o  c it i 
o f r a c e , c o lo r ,  r t l i g i  
b a s ic  p u r p o s e  o f  the 
r a n d o m  f r o m  a  fa: 
c o u r t . T h e  u n if o r m  
as t h e  p r im e  so u rce  
o f  r e g is t e r e d  v o te r s  
th e  m o s t  r e c e n t  ger. 
th e  s ta te  is  p e rm it ' , 
w h e n  rr t- esscry  to  c:

21c



C o m m u n i t y  p r o p e r t y  c o n f l i c t s

\\ if  u n if o rm  legi*-
.> r  .-sdsi to  so lv e  a p r o b lem  

c um  m e n  :*• a l l xt-tes. th e  C o n fe r e n c e  
p lu . s ,  r . i j o r  em p h a s is  on  th e  le g a l 
p ro b lem s  o f  tha t in c re a s in g  n u m b e r  
c f  A rn e : .c a n *  w h o  m o v e  f rom  one  
v i s i t  to a n o th e r .

F u r  e x a m p le ,  th e . U n i f o r m  
D is p o s it io n  o f  C o m m u n it y  P ro p e r ty  
(\.:r'-:s a! D ea th  A c l is a im e d  at 'he  
p ro b lem s  o f  spouses m o v in g  from  
the  e ig h t “ c o m m u n it y  p ro p e r ty "  
states to  one  o f  the 42 " c o m m o n  
la w "  states . C o m m u n it y  p ro p e r ty  
» :_ t r » a r e  A r iz o n a .  C a l i f o r n i a ,  
id ^ .n .: . L o u is ia n a ,  N e v a d a ,  N e w  
M e x ic o . T e xa s  a nd  W a s h in g to n .

I - those  >tates, a!! p ro p e r ty  ow ned  
b; m a r r ie d  p e rsons  is c la s s if ie d  as 
e th e r  " se p a ra te "  or " c o m m u n it y "  
p ro p e r ty . S e p a ra te  p ro p e r ty  is the  
e ’. : ' . j  -r possess ion  c f  one  spouse . 
T -:s v v o id  in c lu d e  p ro p e r ty  a c ­
q u ire d  b e fo re  m a r r ia g e  o r  d u r in g  
m a rr ia g e  th ro u g h  2 p e rs o n a l g if t , 
bec.ce>'.. d e v is e  0 : d es cen t S e p a ra te  
props.*:;, is " o w n e d "  by o ne  spouse 
•’■ha h *5 th e  r ig h t— excep t fo r the  

rcec  hri.- sh ip  s ta tu tes  o f  ' .o u is i*  
d e c id e  w h o  to " le a v e "  it to .

n r y  p roperty

■ '•e* p ro p e r ty  a c q u ire d  by  the 
• * * d jr :- .g  t h e  m a r r ia g e  
.•rip b e c o m e s  c o m m u n it y  
: o f  b o th  spouses w ith o u t  
V' w hose  r,2 m e is c n  the  

t je e o u r .t . F r o m  the  d a te
- i t - : . * ,  e a ch  spouse  ha s  a 

e v s t in g  a n d  e q u a l in te re s t"  
.a *  be c h a r a c te r iz e d  as a 

M r :  rt.tw-ot *

: :m r .„- .; t>  p 'c p e r ty  sta tes . 
‘  • - e c . . ;  r . a .- j ’ - .r e r t  a nd

.  * *** • , ••• * Ir.- — * r «•*#•' •* * * •
*" |»» .* " IS j« » . 2 • 1.1 • . 1 M g  v mIiw

r r . r e r .y  e .c h  
:f <«r;!r I r  

J * .1 • iCC* 
• *:• • * c rr.rr.-.v/A

he irs  o f  h:> c h o ic e , b u t the su r\ i- ing  
v p o u ic  re ta in s  c o m p le te  c o n t r o l o--er 
the  o th e r h a lf  iis;crc»t In  m os t c o m ­
m u n ity  p ro p e r ty  s ta tes , i f  th e  spouse 
m a k e s  n o  fo rm a !  a r r a n g em e n ts  
th ro u g h  a w i l l  o r  tru s t 2 . c ie s  in ­
testate . the h a lf  in te re s t passes to the  
o th e r  spouse .

P ro b lem  illu s t ra te

W .S .  M c C la n a h a n .  c h a irm a n  o f  
t h e  C o m m i t t e e  o n  P r o p e r l y  
P ro b lem s  o f  th e  M ig r a n t  C l ie n t  o f  
the A m e r ic a n  B a r A s s o c ia t io n ’s S e c ­
t io n  o f  R ea ! P ro p e r ty , P ro b a te  and  
T ru s t L aw . used th is  illu s t r a t io n  to 
show  why the act is needed .

A  h u sb and  and  w ife , m a r r ie d  20 
years a nd  h a v in g  tw o  c h ild r e n , a c ­
q u ire  S300.000 w o r th  o f  p e rso na l 
p r c p r r iy  w h ile  they l iv e  ir. C a l i f o r ­
n ia . A !! o f  it is  c o m m u n it y  p roperty  
h c id  in  the n am e  c f th e  h u s b a nd  I f  
he s h ou ld  d ie  w h ile  l iv in g  in  C a l i f o r ­
n ia . he co u ld  b e q u e a th  on ly  h is  h a lf  
in te rest in  th a t p ro p e r ty  a n d  on ly  
tha t h a lf  w o u ld  be s u b je c t to  federa l 
and  C a l if o r n ia  taves.

B u t  i f  t h e  h u s b a n d  w e r e  
trans fe rred  by hi> f irm  to I l l in o is — a 
c o m m o n  law  s ta te— : t’-.:r.c c ! l :c r .-  
m> n jty  p rope rty  a lo n g  w h ile  c o n ­
t in u in g  to  h o ld  it o n ly  in  h is  n am e , 
the ru le* w o u ld  c h a r g e  But the  h u s ­
b a nd  p ro b ab iy  w o u lo n ' t  re a liz e  m a t 
the w i l l ,  m a d e  in  C a l if o r n ia  le a v in g  s 
s u b s ta n t ia l share  o f  h;> esta te— h a lf  
o f the c o m m u n ity  p rop e rtv  — 10 he irs  
o th e r tha n  hi> w ife , w c u ld  u * e  or. 
new m e a n in g  in  I l l in o is .  T h e r e  she 
u o u lc  be " le ft o u t"  ar.d  I l l in o is  law  
w o u ld  g ra n t h e r o n ly  a r ig h t to  op: 
for 3 " sta tu to ry  s h a re ” o f  a th ir d  o f 
the  es ta te— S iy .' .O 'iO  T h is  w —j j . j  
d e p r iv e  h e : o f  a p r r t i—: o f  the 
p 'o p e r ’.y w h * :r  she r a d  ea*ned  . s  a 
"prese-.:. c o r g  .r ,d  t c u a ’ r -  
lc■ext" arte the  s- t.'e  -s’. ’.t  v .o- ’.d be 
s ' .b ie c i tc  fed e ra l a id  l i .m o is

re ce iv e  s u b s t a n t ia l ly  less t h a n  h e r  
vested h a lf- in te re s t .

T h e  U n i f o r m  A c t  s o lv e s  t h is  
p ro b lem  b y  p r o v id in g  tha t;

“ U p o n  th e  d e a t h  o f  a m a r r ie d  p e r ­
s o n . o n e- ha lf o f  th e  p r o p e r ty  to  
w h ic h  th is  a c t  a p p l ie s  is th e  p ro p e r ty  
o f  th e  s u r v iv in g  s po use  a n d  is  n o t  
sub je ct to  te s ta m e n ta r y  d is p o s it io n  
b y  th e  d e c e d e n t  o r  d is t r ib u t io n  u n d e r  
the  la w s  o f  s u c c e s s io n  o f  th is  s ta te .”  
A  spouse  c a n ’t c la im  a c o m m o n  la w  
r ig h t— su ch  a s  d o w e r , c o u r te s y  o r 
s ta tu to ry  in te re s ts— in  a d d it io n  to  
th e  h a lf  in t e r e s t .

M c C la n a h a r c  s a id  e n a c tm e n t  o f  
the U n if o r m  D is p o s it io n  o f  C o m ­
m u n it y  P r o p e r t y  R ig h ts  a t D e a th  
A c t ir. 2 c o m m o n  la w  s t2 tc e l im i ­
nates " in e q u it a b le  re su lts  w h ic h  f lo w  
from  r .a n - r e c o g n it io n  o f  th e  n a tu r e  
o f  c o m m u n it y  p r o p e r t y  a n d  th e  
r ig h ts  2 nd  in t e r e s ts  o f  th e  spouses in  
th a t p ro p e r ty  d u r in g  l if e  a n d  a t 
d e a th ."

S om e  states a c t

C o lo r a d o .  H a w a i i ,  K e n t u c k y .  
M ic h ig a n  a n d  O r e g o n  h a ve  a d o p te d  
the  act s in c e  it  w a s  c o m p le te d  b y  th e  
C o n fe r e n c e  in  1972. L e g is la t iv e  in ­
terest is r e p o r t e d  in  a n u m b e r  o f  
states in c lu d in g  N e w  Y o r k . P e n n s y l­
v a n ia . W is c o n s in  a n d  A rk a n sa s .

" W h i le  few  s it u a t io n s  in v o lv in g  
t h is  p r o b le m  h a v e  r e a c h e d  t h e  
r e v ie w in g  c o u r t s  in  c o m m o n  la w  
states , r e c o g n it io n  o f  th e  p ro b lem  
w it! p r o b a b ly  c a u s e  in c re a s in g  l i t i ­
g a t io n ."  M c C la n a h a n  s a id . " M o r e  
th a n  20 per c e n t  o f  th e  p o p u la t io n  o f  
the U .S .  n ow  l iv e s  in  the  e ig h t com -  
m u n ity  p r o p e r ty  s ta te s , w h ic h  m ea n s  
tha t o n e  o f  e v e ry  f iv e  fam ilie s  is ac- 
q u ir i.n g  a n d  a c c u m u la t in g  its  p r o p e r ­
ty u n d e r t h ;  c o m m u n it y  p ro p e r ty  
»y>tc;n C • r.stderir.g  th e  in c r t a s ’n j  
m o b il it y  o f  A m e r ic a n  f a m il ie s . >• 
scsm s c e r iu m  t h a t  th is  p ro b lem  w i l l  
be prc-r.T .ed to  th e  t r ia l co u rts  a n d  
i-.c r e / e v in c  co u rt?  c f  th e  c a m r r c "  
ia-  sr»:;> w ith  in c r e a s in g  f r e u z f c y -  
c - j : : r  u r t h i .  . in  z l i  c a r m a n  
!-•> s ta te t w i- j'c! r -o id * h u  a n t ic :  *

. j  i.
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C X C C U T I V I  S K C M C T A W y  
B I L L Y  C.  B E R R ' E R

M E M O R A N D U M

SUBJECT: U n i f o r m  D i s p o s i t i o n  of Community P r o p e r t y
Rights at Death Act

TO: Representative Mike Miller, Chairman
Alaska L e g i s l a t i v e  Council

FROM: John W. Abbott, Chairman
Code Revision Commission

Pursu a n t  to the authority granted in AS 24.20.075(c), the 
Code Revision Commission has reviewed the proposed U n i f o r m  
Disp o s i t i o n  of Community Property Rights at Death Act. The 
p r o posed Act does not create community property in Alaska.
It prescribes the rights, at death, of a m a r r i e d  p e r s o n  
w h o  has community property acquired prior to a c h a n g e  in 
domicile to Alaska or property wh i c h  is traceable to c o m m u­
nity property where the spouses have not indicated a n  i n t e n­
tion that the community property rights be severed. M a n y  
A l a s k a n s  resided in a state which has community p r o p e r t y  
rights before moving to Alaska. In order to have specific, 
u n i f o r m  provisions for dealing with this property a t  death 
the Code Revision Commission recommends that the a t t a c h e d  
bill be introduced.

JWA/bb/jms 

Attachment



Re; Senate Bills Nos. 54, 56 ad 58 

Dear Mr. Davis:

This is to acknowledge the receipt of the three above- 
mentioned bills, along with your letter of February 21,
1979.

I do not take exception to Senate Bills 56 or 58 and I 
expect over the years there will be considerable more of 
this type of legislation which will define the rights of the 
husband and wife either before or after death.

As has been frequently observed, the Uniform Probate Code is 
premised upon the proposition that there would be one h u s­
band, one wife and one set of children and this does not 
seem to be borne out in the crucible of legal experience and 
practical living. It is to be expected that the legislature 
will from time to time recognize this fact, although, I 
suspect that it was quite obvious at the time the Uniform 
Probate Code was enacted.

Senate Bill 54, dealing with international wills, may be 
justified and to the extent that it cakes us back to the 
1949 Code, I suspect that it is useful. Under the 1949 
Code, we used to have a Section 59.2.6, which provided in 
effect that a last will and testament executed outside of 
the Territory of Alaska and which complied with the laws of 
the place where it was executed or with the testator's 
domicile was deemed to be legally executed and was given the 
same force and effect as if it was executed in the mode 
prescribed by the Territory of Alaska provided that the last



will and testament was in writing and subscribed b y  the 
t e s t a t o r .

It would appear to me that Senate Bill 54, in part, turns 
back to that concept and then goes a little bit further and 
provides for execution b y  persons under disability of one • 
kind or another, including those who are unable to write, 
conceivably as a result of physical disability. To the 
extent that the statute clarifies or enlarges on the right 
of a person to make a will who is under limited disability,
I think the enlargement on our 1949 law is appropriate. The 
over-kill of Senate Bill 54 appears to me to be in Section 
13.11.430 where the lieutenant governor is directed to 
establish a registry system by which authorized persons m a y  
register in a central information center their international 
wills. This is the type of tripe that bureaucrats love and 
inexperienced legislators think is the greatest thing since 
sliced bread. Bureaucrats love registration because it 
means the setting up of another office and filling a set of 
file cabinets with paner, which they may guard zealously for 
a number of years, hopefully, until the time they can attain 
early retirement through some generous disability clause in 
their contract of employment with the state or federal 
government. The legislators probably think that they have 
performed a noble function in that they have provided a 
depository for the world travelers who have cast in stone 
their last will and testatment and should be protected 
because they have no suitable office, home or safety deposit 
mechanism where they can take care of their own personal 
papers. This world guardianship of irresponsible world 
travelers is in keeping with our national guilt complex 
which requires us to correct the sins and indiscretions of 
the human animal.

Any lawyer who has had the experience of managing a wills 
file over a period of years in a legal office will have 
discovered a great number of things that they should have 
known upon thought and reflection rather than being c o m­
pelled to learr it by a repeat of the experience obtained by 
others. Some of those items are as follows:

A will is a document that is made based upon the facts 
of today and might very well be changed tomorrow and nas a 
very good likelihood of being obsolete or changed within a 
very few years and, therefore, must be considered as a 
temporary document.

The holder of a will never knows when the maker of that 
will has changed his mind and has written a new will and, 
therefore, the longer the older will is on file the more 
doubtful its validity becomes and the more likely it becomes 
that it has been superceded by a subsequent document.



Unle s s  there is e s t a b l i s h e d  some type of u n i f o r m  vital 
statistic act w h i c h  incorporates the filing or the n o n filing  
of a will in a perso n ' s  social security number, and we wo u l d  
expect that this wo u l d  be some years away, there is a grave 
q u e s t i o n  as to w h e t h e r  the will will be found upon the death  
of the testator. If the t e s tator keeps accurate records of  
where he has filed his wills during his life, it w o u l d  
p r o b a b l y  be just as easy for h i m  to keep his will on his 
p e r s o n  and pass t h a t  info r m a t i o n  on instead of the w r i t t e n  
m e m o r a n d u m  advis i n g  as to whe r e  his filed or r e c o r d e d  will 
of the m o s t  recent date m i g h t  be located.

O n e  also learns t h a t  once you have a will on file, 
there is always the p o s s i b i l i t y  that the will is v a l i d  even 
though you know n o t  the address o f  testator n o r  w h e t h e r  he 
is living or dead and, therefore, once ycu have a will on 
file, presumably, you w o u l d  have to keep it on file for the 
b e t t e r  p a r t  of one h u n d r e d  years or so until you cou l d  
s af e l y  assume that the p e r s o n  had died. You w o u l d  thus have 
an a c cumulation of documents that reasonable peop l e  wou l d  
conclude w o u l d  have little or no value after ten years from 
the date of filing, yet, the p o s s i b i l i t y  m i g h t  exi s t  for 
t wenty-five or fifty years that they were in fact the l a s t  
will and testament of the ma k e r  o f  the will.

The q u e stion then gets to be; why should any federal or 
state government b u r d e n  itself w i t h  the g u a r d i a n s h i p  of 
documents that they w o n ' t  be able to get rid o f  and will 
have diff i c u l t y  in d e t e r m i n i n g  w h e t h e r  they are v a l i d  or 
invalid.

M y  experience in m a i n t a i n i n g  wills files and att e m p t i n g  
to contact persons whose wills have b e e n  p r e p a r e d  b y  lawyers 
now d e c e a s e d  lead me to believe that those few people who
need service, either on an international ba s i s  or a local
basis, for the filing of their wills are m i s l e a d  and would, 
in fact, be better served had they mai n t a i n e d  their own 
documents.

I am taking the liberty of sending a copy o f  this r a m b l i n g
letter on to Bob Zigler in the senate for w h a t  it m a y  be
worth.
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LEGISLATIVE AFFAIRS A G E N C Y

M E M O R A N D U M  January 29, 1979

SUBJECT: Sectional Analysis of SB 58 -- Uniform Disposition
Community Property Rights of Death Act
(Work Order N o . 6160)

TO: Senat>r Robert H. Ziegler, Sr.

FROM: Kenneth M. Rosenstein, Legislative Counsel^/'--

This act is intended to prescribe the rights, at death, of a 
married person who has community property acquired prior to 
a change in domicile to Alaska, or which is traceable to 
community property, where the spouses have not indicated an 
intention that their community rights be severed.

AS 13.41.005 defines the property which is subject to dispo­
sition under chapter 41. Subsection 1 covers all personal 
property acquired by the spouses while domiciled in a community 
property state to the extent that property would have been 
treated as community property at the time of acquisition 
under the laws of that state and in which the spouses have 
expressed no intent to sever their community rights. Also 
included would be property which the spouses have agreed to 
treat as community property. Subsection 2 covers real 
property in the state (real property located in other states 
would be treated under ♦-he laws of those states) to the 
extent that it can be traced to a community source.

AS 13.41.010 establishes rebuttable presumptions intended to 
assist a court in applying the definitions of sec. 5. The 
presumptions are that (1) property acquired by a married 
person while domiciled in a community property state is and 
remains community property, and (2) property acquired by a 
married person while domiciled in a common law state, title 
to which included a right of survivorship, is not community 
p r o p e r t y .
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AS 13.41.015 requires that one-half of a deceased married 
person's property to which the chapter applies, (i.e., 
community property or property traceable to i t ) , becomes the 
property of the surviving spouse and is not subject to 
testamentary or intestate disposition. The other half is 
subject to the applicable manner of disposition. The one- 
half of the property to which the chapter applies is made 
not subject to the surviving spouse's elective share.

AS 13.41.020 provides a method for the perfection, by means 
of a court order, of the title to property passing to the 
surviving spouse under the provisions of this chapter. It 
is intended to protect the personal representative from 
liability for failing to si irch the decedant's estate for 
property to which the chapter applies. The personal r e p r e­
sentative's duty may be reinstated by written demand of the 
surviving spouse or his successor in interest.

AS 13.41.025 provides a method whereby the personal repre- 
sentative, heir, or devisee may institute an action to 
perfect the surviving spouse's title to property to which 
the chapter applies. It is a corrollary to sec. 20.

AS 13.41.030 protects purchasers and lenders taking a security 
interest, who acquire such interest for value, after the 
spouse's death, from liability to a person who appears to 
have title to property to which the chapter applies. It is 
intended to permit reliance upon apparent title and facilitate 
both ascertainment of title and disposition of assets where 
adequate consideration is paid.

AS 13.41.040 makes clear that the rights of spouses to sever 
their community property interest or to create a f*>rm of 
ownership not subject to this chapter are in no way limited 
by the chapter.

AS 13.41.045 provides that the chapter does not authorize 
the testamentary disposition of property which is otherwise 
prevented from such disposition.

AS 13.41 050 and 13.31♦055 provide for uniform construction 
and application and for citation for 3hort title respectively.

KMR:nem
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