
































































p r i o r  offenses, w a s  c o n s i s t e n t l y  m i n o r  and i n c o n s i s t e n t  w i t h  

a s u b s t a n t i a l  p e r i o d  or i m p r i s o n m e n t .  One s i t u a t i o n  w h e r e  

this factor m i g h t  be a p p l i c a b l e  is w'.en the d e f e n d a n t  has 

c o m m i t t e d  a n u m b e r  of  felony p r o p e r t y  offen s e s ,  such as 

c h e c k  forgeries, b u t  t h e y  all i n v o l v e  r e l a t i v e l y  small 

a m o u n t s  of money. T h i s  a m e n d m e n t  is al s o  p r o p o s e d  in r e s p o n s e  

to the s u g g e s t i o n s  and r e c o m m e n d a t i o n s  of the A d v i s o r y  

C o m m i t t e e  o n  M i n o r i t y  J u d i c i a l  S e n t e n c i n g  P r a c t i c e s .

S e c t i o n  37. AS 12.80.040. V i o l a t i r n s  and I n f r a c t i o n s .

Th i s  a m e n d m e n t  s h o u l d  be c o n s i d e r e d  in c o n j u n c t i o n  

w i t h  s e c t i o n  30 of the bill d i s c u s s e d  s u p r a . It a l l o w s  

p e a c e  o f f i c e r s  to a r r e s t  a p e r s o n  for a v i o l a t i o n  or an 

i n f r a c t i o n  if the p e r s o’ r e f u s e s  to i d e n t i f y  h i m s e l f  or to 

a c c e p t  a citation.

S e c t i o n  38. A S  2 8 . 3 5 . 1 3 5 ( a ) .  C o n f o r m i n g  A m e n d m e n t  to M o t o r

V e h i c l e  L a w .

AS 28 35.135(a) d e a l s  w i t h  false s t a t e m e n t s  on 

forms r e q u i r e d  u n d e r  T i t l e  28. T h e  p e n a l t y  for this c o n d u c t  

h as been c l a s s i f i e d  as u n s w o r n  fals i f i c a t i o n ,  r a t h e r  than 

perjury, s i n c e  the s t a t e m e n t s  r e f e r r e d  to u n der AS 28.35.135(a) 

w i l l  i n c l u d e  s t a t e m e n t s  not m a d e  u nder oath.
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S e c t i o n  39. Re p e a l  of AS 1 1 . 4 1 . 1 1 5 ( d ) ,  and 1 1 . 8 1 . 6 1 0 ( a ) .

T h i s  a m e n d m e n t  r e p e a l s  two p r o v i s :ons in the 

c r i m i n a l  code. T h e  f irst is AS 11. 4 1 . 1 1 5 ( d )  w h i c h  p r o v i d e s  

that an u n r e a s o n a b l e  b u t  h o n e s t  b e l i e f  as to the c i r c u m s t a n c e s  

g i v i n g  r i s e  to a d e f e n s e  of j u s t i f i c a t i o n  (e.g., s e lf- 

defense) w i l l  m i t i g a t e  w h a t  w o u l d  o t h e r w i s e  be m u r d e r  to 

m a n s l a u g h t e r .  Th i s  s e c t i o n  w a s  n o t  r e c o m m e n d e d  by  the 

C r i m i n a l  C o d e  R e v i s i o n  C o m m i s s i o n  but was a d d e d  by the 

l e g i s l a t u r e  s u b s e q u e n t  to a d i s c u s s i o n  d u r i n g  c o m m i t t e e  

c o n s i d e r a t i o n  that it c o r r e c t l y  s t a t e d  the a p p l i c a b l e  law in 

Alaska.

In a r e c e n t  d e c i s i o n ,  H o u s t o n  v. S t a t e , ______  P . 2d

 , Op. No. 1970 (Nov. 16, 1979) the A l a s k a  S u p r e m e  C o u r t

n o t e d  that the law in e f f e c t  in A l a s k a  at the time did not 

r e c o g n i z e  the d e f e n s e  of u n r e a s o n a b l e  b e l i e f  as to j u s t i f i c a t i o n .  

T h e  e f f e c t  of the r e p e a l  of AS 1 1 . 4 1 .115(d) is to m a k e  the 

C o d e  c o n s i s t e n t  w i t h  the law th a t  e x i s t e d  p r i o r  to J a n u a r y  

1, 1980 and to p r o v i d e  that o n l y  r e a s o n a b l e  b e l i e f s  as to 

the r i gnt of j u s t i f i c a t i o n  w i l l  e x c u s e  w h a t  w o u l d  o t h e r w i s e  

be a murder. No t e  al s o  that a c o n f o r m i n g  a m e n d m e n t  has a l s o  

b e e n  m a d e  in sec. 3 of the bill r e f l e c t i n g  the e l i m i n a t i o n  

of AS 1 1 . 4 1 . 1 1 5  (d).

The s e c o n d  a m e n d m e n t  r e p e a l s  AS 1 1 . 8 1 . 6 1 0  (a) 

w h i c h  p r o v i d e s  that the use of  one c u l p a b l e  m e n t a l  s t ate in 

a s t a t u t e  r e b u t a b l y  p r e s u m e s  that the m e n t a l  s t ate a p p l i e s
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t o  a l l  e l e m e n t s  o f  t h e  c r im e .  T h i s  r u l e  i s  i n a p p r o p r i a t e l y  
b r o a d  and i g n o r e s  t h e  f a c t  t h a t ,  b y  d e f i n i t i o n ,  p a r t i c u l a r  
m e n t a l  s t a t e s  o n l y  a p p l y  t o  p a r t i c u l a r  e l e m e n t s  o f  a c r im e .  
F o r  e x am p le ,  " i n t e n t i o n a l l y "  o n l y  a p p l i e s  t o  e l e m e n t s  o f  
c r im e s  t h a t  can  be c l a s s i f i e d  a s  " r e s u l t s "  a s  opposed  to  
" c i r c u m s t a n c e s "  o r  " c o n d u c t "  t o  w h ic h  t h e  c u l p a b l e  m e n t a l  
" k n o w in g l y "  a p p l i e s .  P e c a u s e  o f  t h e  r e q u i r e m e n t  s e t  f o r t h  
i n  S e c t i o n  24 t h a t  o r d i n a r i l y  o n l y  one c u l p a b l e  m e n t a l  s t a t e  
i s  r e q u i r e d  t o  be e s t a b l i s h e d  f o r  e a ch  c r im e ,  t h i s  s e c t i o n  
i s  s u p e r f l u o u s  and m i s l e a d i n g .
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A p r i l  17 , 1980

To: A l l  Members o f  th e  S ena te

From : S e na te  J u d ic ia r y  C om m ittee

Re: CSSB 511.

A t ta c h e d  a re  th e  e x p la n a to r y  comments r e l a t i n g  to  CSSB 511 
w h ic h  w i l l  p ro b a b ly  be s c h e d u le d  f o r  f l o o r  a c t io n  n e x t  w eek.

As y o u  r e c a l l ,  th e  new c r im in a l  code p a ssed  th e  l e g i s l a t u r e  
in  1978 , and became e f f e c t i v e  J a n u a ry  1 , 198C.

The c o m m itte e  s u b s t i t u t e  f o r  SB 511 r e f l e c t s  t i . - e e  c a te g o r ie s  
o f  changes to  th e  c r im in a l  co d e :

1 . C la r i f y in g  p r o v is io n s  t o  r e f l e c t  m ore a d e q u a te ly  
l e g i s l a t i v e  i n t e n t  and c o r r e c t in g  d r a f t i n g  e r r o r s  and
o v e r s ig h t s ;

2 . C o n fo rm in g  t h i  code to  d e c is io n s  o f  th e  Supreme 
C o u r t  o f  A la s k a  announced s im u lta n e o u s ly  w i t h  o r  s in c e  
a d o p t io n  o f  th e  co de ; and

3 . S u b s ta n t iv e ly  c h a n g in g  th e  la w . These amendments 
have  been k e p t  t o  a m inim um .

The b i l l  has been a p p ro ve d  b y  v a r io u s  o r g a n iz a t io n s  o f  th e  
c r im in a l  j u s t i c e  sys tem  and I  s u g g e s t,  i f  you  have  any q u e s t io n s  
p r i o r  to  f l o o r  a c t io n ,  you  c o n ta c t  Dan H ic k e y ,  C h ie f  P ro s e c u to r ,  
D e p a rtm e n t o f  Law, B a r r y  S te m ,  A s s is t a n t  A t to r n e y  G e n e ra l,  
C r im in a l  D iv is io n ,  S e n a to r  B i l l  Ray o r  r r y s e l f ,  and we w i l l  
t r y  t o  answ er them .

R o b e rt 11. l i e g l e r ,  S r .  , 
C ha irm an
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JAY S. HAMMOND, SOVtMOH

I>E1»AIKTMF>T OF LAW

CRIMINAL DIVISION
POUCH KC - STATE CAPITOL 

JUNEAU. ALASKA 99811

A p r i l  16 , 1980

T h e  H o n o r a b l e  T h o m a s  E. S c h u l z  
S u p e r i o r  C o u r t  J u d g e  
F i r s t  J u d i c i a l  D i s t r i c t  
415 M a i n  S t r e e t  
K e t c h i k a n ,  A l a s k a  9 9901

D e a r  J u d g e  S c h ulz:

S e n a t o r  Z i e g l e r  r e c e n t l y  p r o v i d e d  me w i t h  a c o p y  o f  the 
le t t e r  y o u  sent t o  h i m  c o m m e n t i n g  o n  S B  511. B e c a u s e  the 
D e p a r t m e n t  o l  L a w  has w o r k e d  c l o s e l y  w i t h  S e n a t o r  Z i e g l e r  on 
t h i s  bill, I w a n t e d  t o  t a k e  t h e  l i b e r t y  of b r i e f l y  r e s p o n d i n g  
to t h e  four p o i n t s  r a i s e d  in y o u r  letter.

Y o u r  f i r s t  c o m m e n t  c o n c e r n e d  t h e  s t a t u t e  o n  M i s a p p l i­
c a t i o n  o f  P r o p e r t y .  As y o u  p o i n t e d  out, the p r o p o s e d  a m e n d­
m e n t  r a i s e s  the p e n a l t y  for the c r i m e  f r o m  a c l a s s  A m i s d e­
m e a n o r  t o  a c l a s s  C f e l o n y  w h e n  m o r e  t h a n  $500 is invol v e d .  
T h i s  a m e n d m e n t  h a s  b e e n  r e c o m m e n d e d  for two rea s o n s .
First, so m e  o f  the c o n d u c t  c o v e r e d  by t h e  o f f e n s e  w a s  
p r e v i o u s l y  t r e a t e d  as e m b e z z l e m e n t  and w a s  c l a s s i f i e d  as a 
f e l o n y  w h e n  the a m o u n t  i n v o l v e d  w a s  in e x c e s s  of $100.
Seco n d ,  the c o n d u c t  c o v e r e d  by the s t a t u t e  w i l l  m o s t  f r e­
q u e n t l y  i n v o l v e  t h e  m i s a p p l i c a t i o n  of  s i g n i f i c a n t  s u m s  of 
m o n e y  by f i d u c i a r i e s  s u c h  as a c c o u n t a n t s  and l a w y e r s  w h o  a r e  
r e q u i r e d  to e x e r c i s e  a h i g h  d e g r e e  o f  c a r e  in t h e i r  h a n d l i n g  
of p r o p e r t y  e n t r u s t e d  to t h e m  by o t h e r s .  In r e v i e w i n g  this 
p r o v i s i o n  s i n ^ e  initial a d o p t i o n  of t h e  code, I h a v e  c o m e  to 
b e l i e v e  th a t  it w a s  m i s c l a s s i f i e d .  G i v e n  t h e  fact t h a t  t h e  
s t a t u t e  i n v o l v e s  f i d u c i a r y  r e l a t i o n s h i p s  and p o t e n t i a l  
d e f e n d a n t s  in w h o m  s o c i e t y  p l a c e s  c o n s i d e r a b l e  trust, it 
s e e m s  a p p r o p r i a t e  for it t o  c o r r e s p o n d  w i t h  the o v e r a l l  
a p p r o a c h  t o  t h e f t  t a k e n  in t h e  code.

Y o u r  s e c o n d  c o m m e n t  c o n c e r n e d  p o t e n t i a l  o v e r l a p p i n g  
c o v e r a g e  b e t w e e n  the " C o n t r i b u t i n g "  s t a t u t e  and the s t a t u t e  
p e r t a i n i n g  to S e x u a l  A b u s e  o f  a Minor. W h i l e  t h e  m i s d e m e a n o r  
c o n t r i b u t i n g  s t a t u t e  p r o h i b i t s  s e x u a l  c o n t a c t  by a d e f e n d a n t

Re: SB 511 (Crim i n a l  C o d e  A m e n d m e n t s )

03-C7LH
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19 o r  o l d e r  w i t h  c h i l d r e n  b e t w e e n  t h e  a g e s  of 13 a n d  16, the 
sexual, a b u s e  o f  a m i n o r  p r o v i s i o n  p r o h i b i t s  s e x u a l  p e n e t r a­
ti o n  w i t h  c h i l d r e n  b e t w e e n  the a g e s  o f  13 a n d  16 a n d  s e x u a l  
c o n t a c t  w i t h  c h i l d r e n  u n d e r  13. T h us, t h e  s t a t u t e s  a r e  not 
i n c o n s i s t e n t  s i n c e  c o n t r i b u t i n g  c o v e r s  o n l y  s e x u a l  c o n t a c t  
w i t h  c h i l d r e n  b e t w e e n  t h e  a g e s  o f  13 and 16 w h i l e  t h e  s e x u a l  
a b u s e  s t a t u t e  a p p l i e s  to  p e n e t r a t i o n  w i t h  c h i l d r e n  w i t h i n  
t h a t  a g e  g r o u p .  T h e  o v e r a l l  s t a t u t o r y  sche m e ,  h o w e v e r ,  d o e s  
t e n d  t o  be c o n f u s i n g  s i n c e  t h e  s e x u a l  a b u s e  s t a t u t e  a l s o  
a p p l i e s  to  a c t s  of  s e x u a l  c o n t a c t  —  but o n l y  w i t h  r e s p e c t  
t o  c h i l d r e n  u n d e r  13.

W i t h  r e s p e c t  to t h e  p r o p o s e d  d e l e t i o n  of  the r e q u i r e m e n t  
in t h e  T i t l e  12 p r o v i s i o n  p e r t a i n i n g  to r e s t i t u t i o n  th a t  the 
c o u r t  n o t i f y  a v i c t i m  b e f o r e  r e s t i t u t i o n  c o u l d  be o r d e r e d ,  I 
s h a r e  y o u r  v i e w  that o r d i n a r i l y  r e s t i t u t i o n  s h o u l d  not be 
s e t t l e d  a b s e n t  c o n s u l t a t i o n  w i t h  the v i c t i m .  H o w e v e r ,  as 
p r e s e n t l y  d r a f t e d ,  the c o d e  r e q u i r e s  that b e f o r e  a c o u r t  m a y  
o r d e r  r e s t i t u t i o n  the v i c t i m  m u s t  be n o t i f i e d .  T h e  a m e n d m e n t  
w a s  i n c l u d e d  in the oill at the s p e c i f i c  r e q u e s t  o f  a n u m b e r  
o f  A n c h o r a g e  j u d g e s  w h o  w e r e  a f r a i d  t h a t  the f a i l u r e  to 
n o t i f y  a v i c t i m  c o u l d  e x p o s e  a s e n t e n c e  of  r e s t i t u t i o n  to 
a t t a c k  on  a p p eal. F o r  e x a m p l e ,  a s s u m e  t h a t  w h e n  a d e f e n d a n t  
c h a r g e d  w i t h  c r i m i n a l  m i s c h i e f  is s e n t e n c e d  t h e  o w n e r  o f  the 
p r o p e r t y  is o u t  of the state, c a n n o t  be r e a c h e d  a n d  t h e r e  is 
n o  i n d i c a t i o n  in t h e  r e c o r d  that he w a s  c o n s u l t e d  c o n c e r n i n g  
w h e t h e r  he w i s h e d  r e s t i t u t i o n  be o r d e r e d .  W h i l e  n o t i f i c a t i o n  
w i l l  o c c u r  as a m a t t e r  of c o u r s e  in m o s t  cases, a f a i l u r e  or 
i n a b i l i t y  to c o n t a c t  the v i c t i m  s h o u l d  not p r e v e n t  t h e  c o u r t  
f r o m  i m p o s i n g  a s e n t e n c e  i n v o l v i n g  r e s t i t u t i o n .

Y o u r  final c o n c e r n  i n v o l v e d  t h e  p r o p o s e d  a d d i t i o n  as an 
a g g r a v a t i n g  f a c t o r  the fact th a t  a d e f e n d a n t  has " t h r e e  or 
m o r e "  p r i o r  f e l o n y  c o n v i c t i o n s  s i n c e  t h r e e  f e l o n y  c o n v i c t i o n s  
w e r e  r e q u i r e d  to t r i g g e r  a p r e s u m p t i v e  s e n t e n c e .  A c t u a l l y ,  
t h e  m o s t  s e r i o u s  fo r m  o f  p r e s u m p t i v e  s e n t e n c e  a p p l i e s  w h e n  a 
d e f e n d a n t  has two or  m o r e  p r i o r  f e l o n y  c o n v i c t i o n s  and so 
t h i s  c h a n g e  is a p p r o p r i a t e .

As y o u  p o i n t e d  out in y o u r  letter, m o s t  of  the c h a n g e s  
in t h e  bill i n v o l v e d  m i n o r  h o u s e k e e p i n g  m a t t e r s .  M a n y  of 
t h e s e  a r e  t e c h n i c a l  p o i n t s  t h a t  w e  i d e n t i f i e d  in p u t t i n g  
t o g e t h e r  t h e  law e n f o r c e m e n t  t r a i n i n g  p r o g r a m  on t h e  code.
I a p p r e c i a t e  y o u r  t a k i n g  the t i m e  to r e v i e w  t h e  bill and



T h e  H o n o r a b l e  T h o m a s  E. S c h u l z  

P a g e  3

f o r w a r d  y o u r  c o m m e n t s  t o  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e .
If y o u  h a v e  a n y  a d d i t i o n a l  q u e s t i o n s  a b o u t  t h e  bill, p l e a s e  
let m e  know.

V e r y  t r u l y  yours,

A V R U M  M. G R O S S  
A T T O R N E Y  G E N E R A L

By: ______ ____________________________
D a n i e l  W. H i c k e y  
C h i e f  P r o s e c u t o r

D W H :g m

cc: T h e  H o n o r a b l e  R o b e r t  H. Z i e g l e r ,  Sr.
C h a i r m a n ,
S e n a t e  J u d i c i a r y  C o m m i t t e e
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J U N E A U .  A L A S K A

\ A l a s I w  j s f t a t c  l e g i s l a t u r e  

J H o u s e

MESSAG.' VC 11.12 SENATE DATE  May. .28 . 198G

MR. PRESIDENT:

The House has p a s s e d (cSSB 5 l l a t n ) ( c r i m i n a l  la w s  o f  th e  s t a t e  

e f f  d a te )  w i t h th e  f o l lo w in g  am endm ent:

( h cT  CSSB J j j )  (same t i t l e )  

and  i t  i s  t r a n s m i t te d  h e r e w ith  f o r  c o n s id e r a t io n .

A -• «•J •

w ^?. * -» > ■ J '  A ' r

C h ie f  C le r k  o f  th e  l l o u s e

• •
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T'*'crpI JAY S. HAMMOND, GOVERNOR

IM IILII IIEEEHDEH A ( .E \(  Y 716 W. 4lh Avenue. S u ite  500 
Anchorage, A laska 99501 
Phone: (907) 279-7541

A p r i l  14, 1980

S e n a t o r  R o b e r t  H. Zi e g l e r ,  Sr.
P o u c h  V 
S t a t e  C a p i t o l  
J u n e a u ,  A K  9 9811

Re: SB 511

D e a r  S e n a t o r  Zie g l e r :

I r e c e i v e d  a c o p y  of SB  511 w i t h  a c o v e r  l e t t e r  fr o m  D a n i e l  
H i c k e y ,  C h i e f  P r o s e c u t o r ,  d u r i n g  the m o n t h  of  Ma r c h .  I 
h a v e  l o o k e d  o v e r  the m o d i f i c a t i o n s  to the new C r i m i n a l  
C o d e  and h a v e  s o m e  c o m m e n t s  to m a k e  a b o u t  them. I ho p e  
y o u  w i l l  n o t  t h i n k  t h a t  I h a v e  e x a m i n e d  t h e s e  p r o v i s i o n s  
e x h a u s t i v e l y ,  b u t  I h a v e  c i r c u l a t e d  t h e m  to the v a r i o u s  
p u b l i c  d e f e n d e r  o f f i c e s  a r o u n d  the s t a t e  a n d  a s k e d  for 
c o m m e n t s .  W h e n  I r e c e i v e  them, I w i l l  c e r t a i n l y  p a s s  any 
r e l e v a n t  c r i t i c i s m  o r  s u g g e s t i o n s  on to you.

F or m y  o w n  part, I w o u l d  d i r e c t  y o u r  a t t e n t i o n  to S e c t i o n  
1 1 . 4 6 . 2 2 0 ,  w h i c h  m a k e s  it a f e l o n y  to s h o p l i f t  a firearm.
It s e e m s  to m e  t h a t  this s t a t u t e  w i l l  n o t  do  m u c h  to 
p r o t e c t  the p u b l i c ,  and it t h r e a t e n s  to m a k e  f e l o n s  out 
o f  a c l a s s  w h o  do n o t  n e e d  this k i n d  o f  s t i gma. P r e s u m a b l y ,  
the i n t e n t  of the s t a t u t o r y  m o d i f i c a t i o n  is to p r o v i d e  
p r o t e c t i o n  for the p u b l i c  by m a k i n g  the p e n a l t i e s  for t h e f t  
of d a n g e r o u s  w e a p o n s  so s t r i n g e n t  that the c l a s s  o f  p e o p l e  
w h o  m i g h t  o r d i n a r i l y  s h o p l i f t  t h e m  w o u l d  be d e t e r r e d .  H o w­
ever, it is m y  e x p e r i e n c e  t h a t  m o s t  s h o p l i f t e r s  a r e  y o u n g  
a n d  a r e  n o t  the ty p e  o f  p e o p l e  w h o  w i l l  p u r s u e  a li f e  of  
crime. T h e y  a r e  a l s o  f r e q u e n t l y  f a s c i n a t e d  w i t h  firearms, 
not b e c a u s e  t h e y  w a n t  to s h o o t  s o m e o n e ,  b u t  b e c a u s e  they, 
l i k e  im :y o t h e r  A l a s k a n s ,  a r e  h u n t i n g  o r  t a r g e t  p r a c t i c e  
e n t h u s i a s t s .  Thus, if the s t a t u t e  is m o d i f i e d  to m a k e  a 
f e l o n y  of w h a t  has t r a d i t i o n a l l y  b e e n  a m i s d e m e a n o r ,  the 
c l a s s  o f  p e o p l e  the l e g i s l a t u r e  w i l l  be pc ializing is not 
o n e  w e  t r a d i t i o n a l l y  t h i n k  o f  p u n i s h i n g  as felons.
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I h a v e  s o m e  o t h e r  p r o b l e m s  w i t h  the c o n c e a l m e n t  o f  m e r c h a n d i s e  
s t a t u t e  as it w o u l d  b e  m o d i f i e d  by S e c t i o n  1 1 . 4 6 . 2 2 0 .
A d d i t i o n  o f  the v a g u e  p h r a s e ,  "or w i t h  i n t e n t  to a p p r o p r i a t e  
the m e r c h a n d i s e "  m e r e l y  d i l u t e s  t r a d i t i o n a l  l a r c e n y  r e q u i r e m e n t .

W i t h  r e g a r d  to A S  1 1 . 4 1 . 4 4 0 ( a ) ,  I w o u l d  a s k  t h a t  the l e g i s l a t u r e  
c o n s i d e r  c a r e f u l l y  the r e a s o n s  w h y  it w o u l d  w a n t  to a d d  the 
b r o a d ,  "aids, i n d u c e s ,  c a u s e s ,  or  e n c o u r a g e s "  l a n g u a g e  to 
a s t a t u t e  w h i c h  d e a l s  w i t h  the p r o b l e m  o f  s e x u a l  a b u s e  of 
m i n o r s  in a c o n c i s e  way. I a m  p a r t i c u a r l y  b o t h e r e d  by 
the w o r d s  "aids" .nd " e n c o u r a g e s " ,  w h i c h  e n c o m p a s s  a w h o l e  
l o t  o f  b e h a v i o r  the l e g i s l a t u r e  m a y  n o t  r e a l l y  w a n t  to p u n i s h  
by a t e r m  o f  i m p r i s o n m e n t  of  u p  to five (5) years.

I w o u l d  a l s o  irge d e l e t i o n  of the m o d i f i c a t i o n s  to AS
1 1 . 5 1 . 1 3 0 ( b ) (j ) a n d  (5). I t h i n k  the r e a s o n s  are o b v i o u s  —  
t h e s e  s t a t u t o r y  m o d i f i c a t i o n s  are o v e r b r o a d  and r e a l l y  
r e a c h  b e y o n d  the l i m i t s  o f  r e a s o n a b l e  c r i m i n a l  s t a t u t e s .

T h e  s a m e  type of c r i t i c i s m  as has b e e n  m a d e  a b c c e  in r e g a r d  
to o t h e r  s t a t u t e s  m a y  be a p p l i e d  to the p r o p o s e d  m o d i f i c a t i o n s  
in A S  1 1 . 8 1 . 6 2 0 ( b ) .  T h e  d e f i n i t i o n  o f  f a c t u a l  m i s t a k e ,  I 
submit, d o e s  n o t  n e e d  th^ l a n g u a g e  of r e a s o n a b l e n e s s  a t t a c h e d  
to it. Of c o u r s e ,  t h i s  m o d i f i c a t i o n  w o u l d  g i v e  p r o s e c u t e s  
m o r e  r o o m  to argue, b u t  that d o e s  n o t  n e c e s s a r i l y  m a k e  
d e s i r e a b l e .

My final c o m m e n t  is d i r e c t e d  at the p r o p o s e d  c h a n g e  to 
AS 11.81. 900 (b) (12). It d o e s  s e e m  to be o v e r k i l l  to d e f i n e  
the t e r m  " d e a d l y  force" as e n c o m p a s s i n g  the p o i n t i n g  o f  a 
f i r e a r m  a n d  i n t e n t i o n a l l y  p l a c i n g  a n o t h e r  p e r s o n  in fear of 
i m m i n e n t  s e r i o u s  p h y s i c a l  injury. I w o u l d  u r g e  t h a t  the 
d e f i n i t i o n  n o t  be e x p a n d e d .

I h o p e  y o u  w i l l  not t a k e  t h ese c o m m e n t s  as a n  e x h a u s t i v e  
a n a l y s i s  o f  the p r o p o s e d  m o d i f i c a t i o n s  to the c r i m i n a l  code. 
H o w e v e r ,  I h o p e  y o u  and the J u d i c i a r y  C o m m i t t e e  w i l l  take them 
into c o n s i d e r a t i o n  w h e n  y o u  d e c i d e  w h e t h e r  or not SD 511 s h o u l d  
pa s s  in its c u r r e n t  form.

V e r y  t r u l y  yours,

P u b l i c  D e f e n d e r

BS :mb
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C R IM IN A L  C O D E  B IL L

Heavy Lobbying Is Anticipated 

14-year Effort to Rewrite Law 

Enters Yet Another Phase

By ROBERTPEAR
Special lo The New Yort TlfTjta

W A S H I N G T O N ,  April 20 —  A  14-year | 

effort to rewrite Federal criminal laws 
will enter a  n e w  phase this w e e k  as the 

H o u s e  Judiciary C o m m i t t e e  begins to de- ] 

bate a n d  a m e n d  the legislation.
W h e n  the panel meets W e d n e s d a y ,  

m e m b e r s  will h a v e  before t h e m  a 461- 

p age bill k n o w n  as the Criminal C o d e  

Revision Act of 1980, which w a s  a iproved 

last m o n t h  by  the s u b c o m m i t t e e  on criml-1 

nal justice. B  siness and labor groups, 
prosecutors, defense attorneys and civil 

libertarians will all be lobbying for or 

against particular features of the bill, 

w hich attempts to rearrange the present 

hodgepodge of criminal laws into a coher­

ent format.
Parallel legislation, sponsored hy 

Senator E d w a r d  M .  Kennedy, w a s  a p­

proved in D e c e m b e r  by the Senate Judici­

ary Comm i t t e e ,  of which Mr. K e n n e d y  is 

chairman.
T h e  Justice Department, having 

cloaely followed the evolution of the S e n­

ate bill, strongly prefers it over the H o u s e  
vi rslon. T h e  A m e r i c a n  Civil Liberties 
Union, o n  the other hand, opposes the 

Senate bill a n d  prefers the proposal de-1 

w  I oped b y  the H o u s e  s u b c o m m i t t e e , ' 

w h o s e  c h a i r m a n  is Representative Rob-1 

err F. Drtnan, like Mr. K e n n e d y  a Massa- 

chusetts Democrat.

C o m m i s s i o n  Created In I M t  

Congress created a  c o m m i s s i o n  to pro­

pose changes in the criminal laws In 1966, 

a n d  legislators s ay m a t  the c o d e  appears 

to ha v e  a  better c h u n c e  of passage this 

year than ut a n y  time since then. Other 

recent efforts to revise the code h ave| 
(ailed, in part because of concern about 
t V  effect o n  civil liberties.

T h e  Senate, having approved one ver­

sion of the criminal code by a vote of 72 to 
IS In J a nuary 1978, would probably e n­

dorse a similar bill this year, according 

to Senate aides 
Mr. K e n n e d y  has an agre e m e n t  with 

Senator S t r o m  T h u r m o n d ,  the ranking 

Republican o n  the Judiciary Committee, 
to k e e p  the bill free of controversial 
a m e n d m e n t s  w h e n  it c o m e s  u p  for debate 
Iry the full Senate. So loboylsu Intend to 
focus their efforts u n  the H o u s e  bill, 
which differs f r o m  the Senate verslrai in 

several important raaprcts.

Ira :

The House bill, in a departure from 
longstanding Federal practice, would 
permit lawyers to accompany witnesses 
appearing before a Federal grand jury. 
The American Bar Association and the 
Civil Liberties Union favor such a 
change; the ju l/.ic c  Department vehe­
mently opposes it, saying that lawyers 
could transform the grand jury sessions 
into adversary proceedings.

The Senate b ill would continue current 
practice. At  present, witnesses appearing 
before a grand ju ry may consult their at­
torneys, but counsel must remain outside the grand jury room.

The House bill would permit a defend­
ant to appeal a sentence on the ground 
that it is too severe or "dearly unreason­
able." The Justice Department wants to 
have a sim ilar right of appeal when it 
considers a sentence too lenient. The Sen­
ate b ill would give both the Government 
and defendants the right of appeal. Under 
present law, neither side can appeal ex­cept in rare cases.

The Senate bill would abolishe parole. 
The House bill would retain parole for 
study and evaluation (or five years, after 
which Congress would decide on changes 
in the sentencing system. The Justic * De-
Krtment favors the Senate approach, be- 

ving that parole adds to Inequities and 
disparities In sentencing.

Supporters of the Senate bill maintain 
that it w o u l d  be tougher o n  white-collar 

c rime than the H o u s e  version. T h e  Senate 
m e a s u r e  w o u l d  create a n e w  c rime 

k n o w n  as " e n d a n g e r m e n t "  a n d  increase 

the penalties for violations of health, 
safety a n d  environmental laws c o m m i t­

ted in a particularly egregious w a y  —  

w h e n  s o m e o n e  knowingly places another 

person In " I m m i n e n t  d anger of death or 

s e n o u s  odlly Injury." liie Justice D e ­
partment »  auld like to see this feature of 

the Senate bill accepted in the House.

Business Objects
Business representatives v i e w  this sec­

tion as the m ost objectionable In the code. 

J a m e s  P. Carty, vice president of the N a ­
tional Association of Manufacturers, said 

the " e n d a n g e r m e n t "  section “goes w a y  

brytmd anything w e  think Is necessary." 

H e  said that the language w a s  so broad 

a n d  a m b i g u o u s  that a corporate officer 

often w o u l d  not k n o w n  whether he w a s  
violating It.

A  m a j o r  unresolved question facing the 
H o u s e  Judiciary C o m m i t t e e  is the extent 

to w hich the Federal extortion law should 

apply to conduct arising f r o m  a lohor dis­

pute. Unions strongly favor the current 

situation: A s  interpreted by  the S u p r e m e  

Court, the law docs not apply to the c o n­

duct of persons e n g a g e d  in txma fide 

strikes that lead to property d a m a g e  or 
personal Injury.

T h e  Senate hill w o u l d  allow unions, e m ­

ployees a n d  e m ployers to be prosecuted 

for extortion in limited circumstances, 

when, for example, there Is "clear proof" 

that certain acts w e r e  Intended to cause 
death or "severe bodily Injury."

Massachusetts Townspeople Use 

A  H u m a n  C h a m  to Mov e  Library
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A M E N D M E N T S  M A D E  BY  S E N A T E  J U D I C I A R Y  C O M M I T T E E  T O  SB 511 

(All p a g e  r e f e r e n c e s  a r e  to  C S S B  511)

t i m i n a l  M i s c h i e f  in t h e  S e c o n d  D e g r e e

P a g e  4, l i n e  10: W o r d s  "or a n y  o t h e r  p r o p e r t y  of  a n o t h e r "
add e d .  D a m a g e  to a n y  p r o p e r t y  o f  a n o t h e r  (not o n l y  the 
v e h i c l e )  in a n  a m o u n t  o f  $500 o r  m o r e  as a r e s u l t  o f  the 
t a k i n g  c f  the v e h i c l e  r a i s e s  the o f f e n s e  to a c l a s s  C felony.

C o n t r i b u t i n g  t o  t h e  D e l i n q u e n c y  of a M i n o r

P a g e  5, lines 10-11: P a r a g r a p h  (2) d e l e t e d  s i n c e  c o n d u c t
d e s c r i b e d  is a l r e a d y  i n c l u d e d  in p a r a g r a p h  (1).

P a g e  5, li n e  18: W o r d s  "a p a r e n t "  r e p l a c e s  "his p a r e n t s "  to
m a k e  t h e  s t a t u t e  s e x - n e u t r a l .

M i s c o n d u c t  I n v o l v i n g  W e a p o n s  in the S e c o n d  D e g r e e

P a g e  6, l ines 19-24: D e f i n i t i o n  of " u n d e r  the i n f l u e n c e "
a d d e d  to s t a t u t e  p r o h i b i t i n g  p o s s e s s i o n  o f  f i r e a r m  w h i l e  
u n d e r  the i n f l u e n c e  of i n t o x i c a t i n g  l i q u o r  o r  drug.

D e f i n i t i o n  o f  " D a n g e r o u s  I n s t r u m e n t "

P a g e  8, li n e  5: W o r d  "or" s u b s t i t u t e d  for w o r d  "and" in
d e f i n i t i o n  of d a n g e r o u s  i n s t r u m e n t  t o  c o r r e c t  d r a f t i n g  
e r r o r .

R e l e a s e  B e f o r e  T r i a l  in C a s e s  I n v o l v i n g  D o m e s t i c  V i o l e n c e

Pa g e  9, li n e  23 - p a g e  10, line 8: N e w  s e c t i o n  a d d e d  to
p r o v i d e  c o u r t  q u i d a n c e  in i m p o s i n g  c o n d i t i o n s  for r e l e a s e  on 
bail in c a s e s  i n v o l v i n g  d o m e s t i c  v i o l e n c e .

A g g r a v a t i n g  F a c t o r s

P a g e  11, lines 10-13: Fact that o f f e n s e  w a s  a c r i m e  i n­
v o l v i n g  d o m e s t i c  v i o l e n c e  a d d e d  to list of a g g r a v a t i n g  
f a c t o r s .
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C O M M E N T A R Y  A N D  S E C T I O N A L  A N A L Y S I S  

F O R  T H E  . J 8 0  A M E N D M E N T S  T O  

A L A S K A ' S  R E V I S E D  C R I M I N A L  C O D E

H o u s e  C o m m i t t e e  S u b s t i t u t e  f or 

C o m m  i t t e e  S u b s t i t u t e  f o r  S e n a t e  B i l l  511

S E N A T E  J U D I C I A R Y  C O M M I T T E E

S e n a t o r  R o b e r t  H. Z i e g l e r ,  S r . ,  C h a i r m a n  

S e n a t o r  M. E. D a n k w o r t h ,  V i c e  C h a i r m a n  

S e n a t o r  D o n  B e n n e t t  

S e n a t o r  II. D. M e  l an d  

S e n a t o r  B i l l  R a y
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C H A P T E R  16. P A R T I E S  T O  C R I M E  

N o  a m e n d m e n t  p r o p o s e d .

C H A P T E R  31. A T T E M P T  A N D  S O L I C I T A T I O N

S e c t i o n  1. A S  1 1 . 3 1 . 1 0 0 .  A t t e m p t .

S e c t i o n  2. A S  1 1 . 3 1 . 1 1 0 .  S o l i c i t a t i o n .

S e c t i o n  i a n d  s e c t i o n  2 o f  t h e  b i l l  c o n t a i n  i d e n t i c a l  

a m e n d m e n t s  w h i c h  p r o v i d e  t h a t  t h e  C o d e ’s g e n e r a l  a t t e m p t  a n d  

s o l i c i t a t i o n  s t a t u t e s  a r e  t o  a p p l y  t o  u n c l a s s i f i e d  c r i m e s  

d e f i n e d  o u t s i d e  T i t l e  11. T h r o u g h  a n  o v e r s i g h t ,  t h e  C o d e ' s  

p r e s e n t  a t t e m p t  a n d  s o l i c i t a t i o n  s t a t u t e s  n o w  o n l y  a p p l y  t o  

c r i m e s  d e f i n e d  in T i t l e  11 a n d  c l a s s i f i e d  c r i m e s  d e f i n e d  

o u t s i d e  T i t l e  11.

T h e  a m e n d m e n t s  p r o v i d e  t h a t  t h e  m a x i m u m  p e n a l t y  

f o r  a n  a t t e m p t  oi s o l i r  a t i o n  t o  c o m m i t  a c r i m e  o u t s i d e  

T i t l e  11 w i l '  o r d i n a r i l y  b e  o n e - h a l f  t h e  m a x i m u m  p u n i s h m e n t  

for  * h o  c r i m e  t h a t  is a t t e m p t e d  o r  s o l i c i t e d .  T h i s  p e n a l t y  

s t r u c t u r e  in i d e n t i c a l  t o  t h e  p u n i s h m e n t  p r o v i d e d  f or a t t e m p t s  

u n d e r  t h e  r - v o a l e d  a t t e m p t  s t a t u t e ,  A S  1 1 . 0 5 . 0 2 0 .

C H A P T E R  4 1 ■ O F F E N S E S (1A1NST T H E  P E R S O N

A R T I C L E  1. H O M I C I D E  

S e c t i o n  1. A S  1 1 . 4 1 . 1 1 5 .  D e f e n s e s  t o  M u r d e r .

2
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T h i s  s e c t i o n  c o n s t i t u t e s  a c o n f o r m i n g  a m e n d m e n t  t o

s u b s e c t i o n  (e) o f  A S  1 1 . 4 1 . 1 1 5  a n d  is d i s c u s s e d  i n c o n j u n c t i o n

w i t h  S e c t i o n  44 o f  t h e  b i l l  w h i c h  r e p e a l s  A S  1 1 . 4 1 . 1 1 5 ( d l .

A R T I C L E  2. A S S A U L T  A N D  R E C K L E S S  E N D A N G E R M E N T .

S e c t i o n  4. A S  1 1 . 4 1 . 2 1 0 .  A s s a u l t  1 t h e  S e c o n d  D e g r e e .

T h i s  a m e n d m e n t  m a k e s  t w o  c h a n g e s  t o  t h e  A s s a u l t  in

t h e  S e c o n d  D e g r e e  s t a t u t e  t o c o n f o r m  t h e  s e c t i o n s  p e r t a i n i n g  

t o  a s s a u l t s  w i t h  a d a n g e r o u s  i n s t r u m e n t  t o  c o n d u c t  i n c l u d e d  

u n d e r  t h e  f o r m e r  law.

A m e n d e d  p a r a g r a p h  (1) c o v e r s  t h e  s i t u a t i o n  w h e n  a 

p e r s o n  i n t e n t i o n a l l y  c a u s e s  p h y s i c a l  i n j u r v  b y  me.-,.s o f  a 

d a n g e r o u s  i n s t r u m e n t .  U n d e r  t h e  o l d  l a w  t h i s  c o n d u c t  w a s  

t h e  f e l o n y  c r i m e  o f  A s s a u l t  w i t h  a D a n g e r o u s  W e j p o n ,  a  

f e l o n y .  U n d e r  t h e  n e w  c o d e ,  h o w e v e r ,  t h i s  c o n d u c t  w  ild 

o n l y  b e  i n c l u d e d  u n d e r  A s s a u l t  in t h e  F o u r t h  D e g r e e ,  a 

m i s d e m e a n o r ,  abBent. t h e  p r e s e n c e  o f  a n  i n t e n t  t o  c a u s e  

s e r i o u s  p h y s i c a l  i n j u r y .  T h e  a m e n d m e n t  c l o s e s  t h i s  o b v i o u s  

v, p  in c o v e r a g e  b y  r e q u i r i n g  t h a t  t h e  d e f e n d a n t  o n l y  i n t e n d  

t o  c a u s e  p h y s i c a l  i n j u r y .

T h e  s e c o n d  c h a n g e  m a d e  b y  t h e  a m e n d m e n t  i s to 

e l i m i n a t e  f o r m e r  p a r a g r a p h  (2) w h i c h  c o v e r e d  i n t e n t i o n a l l y  

p l a c i n g  a n o t h e r  p e r s o i  j f e a r  o f  i m m i n e n t  s e r i o u s  p h y s i c a l

1
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i n j u r y  b y  m e a n s  o f  a d a n g e r o u s  i n s t r u m e n t .  T h i s  c o n d u c t  is 

n o w  i n c l u d e d  w i t h i n  t h e  n e w  c r i m e  o f  A s s a u l t  i n  t h e  T h i r d  

D e g r e e ,  d i s c u s s e d  b e l o w .

S e c t io n  5. A S  1 1 . 4 1 . 2 2 0 .  A s s a u l t  i n  t h e  T h i r d  D e g r e e .

T h i s  a m e n d m e n t  a d d s  a  n e w  d e g r e e  o f  a s s a u l t  t o  t h e  

c r i m i n a l  c o d e .  T h e  c o n d u c t  i s c l a s s i f i e d  a s  a C  f e l o n y ,  a n d  

c o v e r s  r e c k l e s s l y  p l a c i n g  a n o t h e .  p e r s o n  in f e a r  o f  i m m i n e n t  

s e r i o u s  p h y s i c a l  i n j u r y  b y  m e a n s  o f  a d a n g e r o u s  i n s t r u m e n t .

By u s i n g  t h e  c u l p a b l e  m e n t a l  s t a t e  o f  " r e c k l e s s l y "  t h e  

s t a t u t e  a l l o w s  p r o o f  o f  t h e  c r i m e  i f  t h e  sta'-e c a n  e s t a b l i s h  

t h a t  t h e  c o n d u c t  w a s  c o m m i t t e d  e i t h e r  " r e c k l e s s l y " ,  “k n o w i n g l y "  

o r  " i n t e n t i o n a l l y " .  (See A S  1 1 . 8 1 . 6 1 0 ( c )  p r o o f  o f  a h i g h e r  

* o r m  o f  c u l p a b i l i t y  t h e n  r e q u i r e d  in t h e  s t a t u t e  e s t a b l i s h e s  

t h e  c r i m e ) .  T h e  e f f e c t  o f  t h i s  a m e n d m e n t  i s t o  r e s t o r e  w h a t  

is c o m m o n l y  r e f e r r e d  t o  a s  " A D W "  ( A s s a u l t  w i t h  a D a n g e r o u s  

W e a p o n )  t o  a g e n e r a l  i n t e n t  c r i m e  f r o m  a s p e c i f i c  I n t e n t  

c r i m e .

P r o v i d i n g  s p e c i f i c a l l y  t h a t  a n  a s s a u l t  w i t h  a  

d a n g e r o u s  i n s t r u m e n t  i s a g e n e r a l  i n t e n t  c r i m e  is c o n s i s t e n t  

w i t h  M e n a r d  v. S t a t e , 5 7 8  P . 7\ 9 9 6  ( A l a s k a  1 9 7 8 ) ,  a d e c i s i o n  

p u b l i s h e d  b y  t h e  S u p r e m e  C o u r t  d u r i n g  t h e  f i n a l  d a y s  o f  t h e  

l e g i s l a t u r e ' s  c o n s i d e r a t i o n  o f  t h e  C o d e .  I n  M e n a r d ,  t h e  

c o u r t  h o l d  t h a t  a " J u r y  d i d  n o t  h a v e  t o  f i n d  a n y  s p e c i f i c  

i n t e n t  t o d o  a n y  p a r t i c u l a r  ..ind o r  d e g r e e  o f  h a r m  t o  t h e  

v i c t i m  in o r d e r  t o f i n d  ( t he  d e f e n d a n t )  g u i l t y  o f  a s s a u l t
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w i t h  a d a n g e r o u s  w e a p o n . "  Id. a t  9 70 .  W i t h  t h e  a d d i t i o n  o f  

t h e  w o r d  “r e c k l e s s l y ” th e  C o d e  p r o v i s i o n  is c o n s i s t e n t  wi'.h 

t h e  c o u r t -s p r i o r  i n t e r p r e t a t i o n  o f  t h e  r e p e a l e d  “A D W ” 

s t a t u t e  i n  M e n a r d  a n d  w o u l d  r e s t o r e  " A D W "  t o  r g e n e r a l  

i n t e n t  c r i m e .

S e c t i o n  6. A S 1 1 . 4 1 . 2 3 0 .  A s s a u l t  i n  t h e  F o u r t h  D e g r e e .

B e c a u s e  o f  t h e  g e n e r a l  r u l e  r e g a r d i n g  p r o o f  o f  

h i g h e r  ‘"orms o f  c u l p a b l e  m e n t a l  s t a t e s  i n  A S  1 1 . 8 1 . 6 1 0 ( c )

( p r o o f  o f  a h i g h e r  f o r m  o f  c u l p a b i l i t y  e s t a b l i s h e s  a l o w e r  

f or m)  t h i s  a m e n d m e n t  d e l e t i n g  t h e  u n n e c e s s a r y  w o r d s  " i n t e n t i o n a l l y  

o r "  f r o m  p a r a g r a p h  -’l h a s  b e e n  m a d e .  T h e  n a m e  o f  t h e  c r i m e  

h a s  b e e n  c h a n g e d  t o A s s a . l t  in t h e  F o u r t h  D e g r e e  t o  r e f l e c t  

t h e  a d d i t i o n  o f  t h e  n e w  • rii.e o f  A s s a u l t  i n t h e  T h i r d  D a g  o e  

d i s c u s s e d  in s e c t i o n  5.

A R T I C L E  3. K I D N A P P I N G  A N D  R E L A T E D  O F F E H S E S .

S e c t i o n  7. A S  1 1 . 4 1 . 1 0 0  (a) (i ). K i d n a p p i n g

T h i s  a m e n d m e n t  c l a r i f i e s  t h a t  “r e s t r a i n t "  ( d e f i n e d  

in A S  1 1 . 4 1 . 3 7 0 ( 3 ) )  o f  a v i c t i m  w i t h  i n t e n t  t o  c o m m i t  a 

s e x u a l  a s s a u l t  i s k i d n a p p i n g .  W h i l e  s u c h  c o n d u c t  is a l r e a d y  

e n e r a l l y  c o v e r e d  u n d e r  A S  1 1 . 4 1 . 3 0 0 ( a ) ( 1 ) ( E ) ,  it is p r e f e r a b l e  

t o  s p e c i f i c a l l y  p r o h i b i t  t h i n  p a r t i c u l a r l y  s . r i o u a  f o r m  o f 

c o n d u c t  in t h e  k i d n a p p i n g  s t a t u t u .

5
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It s h o u l d  b e  n o t e d  t h a t  t h i s  a m e n d m e n t  w o u l d  n o t  

t u r n  a r e s t r a i n t  t h a t  w a s  m e r e l y  i n c i d e n t a l  t o  a s e x u a l  

a s s a u l t  i n t o  k i d n a p p i n g .  F o r  e x a m p l e ,  a d e f e n d a n t  w h o  

f o r c e s  a v i c t i m  w h o  is j o g g i n g  a l o n g  a b i k e  p a t h  i n t o  w o o d s  

a f e w  f e e t  f r o m  t h e  b i k e  p a t h  in o r d e r  t o  c o m m i t  a s e x u a l  

a s s a u l t  h a s  n o t  c o m m i t t e d  k i d n a p p i n g .  T h e  “r e s t r a i n t "  o f  

t h e  v i c t i m  w a s  t o o  c ' o s e l y  r e l a t e d  t o  t h e  s e x u a l  a s s a u l t ,  

b o t h  i n  t i m e  a n d  t h e  d e g r e e  o f  m o v e m e n t ,  t o q u a l i f y  a s  a 

s e p a r a t e  c r i m e .  H o w e v e r ,  if t h e  v i c t i m  w a s  f o r c e d  i n t o  t he 

d e f e n d a n t ' s  c a r  a n d  t h e n  d r i v e n  a b l o c k  t o  a n e a r b y  d e s e r t e d  

h o u s e  a n d  s e x u a l l y  a s s a u l t e d ,  o r  s e x u a l l y  a s s a u l t e d  w h i l e  

h i s  a c c o m p l i c e  w a s  d r i v i n g  t h e  c a r ,  k i d n a p p i n g  h a s  o c c u r r e d .

In t h i s  s i t u a t i o n  t h e  r e s t r a i n t  w a s  s p e c i f i c a l l y  d o n e  t o  

f a c i l i t a t e  t h e  c o m m i s s i o n  o f  t h e  f e l o n y  a n d  t h e r e  w a s  s i g n i­

f i c a n t  c o n f i n e m e n t  or m o v e m e n t  of t h e  v i c t i m  b e y o n d  t h a t  

n e c e s s a r y  t o  c o m m i t  t h e  s e x u a l  a s s a u l t .  (See g e n e r a l l y 

L e v s h a k o f f  v. S t a t e , 5 6 5  P . 2d 5 0 4  ( A l a s k a  1 9 7 7 1 ) .

S e c t  i on  B_. A S  1 1 . 4 1 . 4 1 0 .  S o x u a l  A s s a u l t  in t h e  F i r s t  D e g r e e .

S e c t i o n  9. A S  1 1 . 4 1 . 4 4 0 .  S e x u a l  A b u s e  o f  a M i n o r .

S e c t i o n  H a m e n d s  t h e  S e x u a l  A s s a u l t  In t h e  F i r s t  

D e g r e e  s t a t u t e  t o  p r o v i d e  t h a t  c a u s i n g ,  a i d i n g ,  i n d u c i n g  or 

e n c o u r a g i n g  a c h i l d  u n d e r  11 t o  e n g a g e  In s e x u a l  p e n e t r a t i o n  

w i t h  a n o t h e r  p e r s o n  ( r e g a r d l e s s  o f ago ) is p r o h i b i t e d  in t h e  

n a m e  m a n n e r  an a c t u a l l y  e n g a g i n g  in s e x u a l  p e n e t r a t i o n  w i t h  

t h e  c h i l d .

f>
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S i m i l a r l y ,  s e c t i o n  9 a m e n d s  t h e  s t a t u t e  o n  S e x u a l  

A b u s e  o f  a M i n o r  t o  c o v e r  c a u s i n g ,  e n c o u r a g i n g  o r  i n d u c i n g  

c h i l d r e n  u n d e r  16 a n d  13 t o  e n g a g e  i n a c t s  o f  s e x u a l  p e n e t r a­

t i o n  a n d  c o n t a c t ,  r e s p e c t i v e l y .  A l s o  p r o h i b i t e d  is a i d i n g ,  

c a u s i n g ,  e n c o u r a g i n g  o r  i n d u c i n g  a c h i l d  t o  e n g a g e  in c o n d u c t  

d e s c r i b e d  i n  p a r a g r a p h s  (2 )- ( 6)  o f  t h e  U n l a w f u l  E x p l o i t a t i o n  

o f  a M i n o r  s t a t u t e  (AS 1 1 . 4 1 . 4 5 5 ( a ) ) ,  e v e n  t h o u g h  n o  c o m m e r c i a l  

p u r p o s e  c a n  b e  e s t a b l i s h e d .  P a r a g r a p h  (1) o f  A S  1 1 . 4 1 . 4 5 5 ( a ) ,  

c o v e r i n g  s e x u a l  p e n e t r a t i o n ,  is n o t  i n c l u d e d  s i n c e  t h i s  

c o n d u c t  h a s  a l r e a d y  b e e n  c o v e r e d  e i t h e r  in s e c t i o n  8 if t h e  

c h i l d  is u n d e r  13, o r  u n d e r  p a r a g r a p h s  (1) a n d  (2) o f  s e c t i o n  

9.

In d e s c r i b i n g  t h e  a c t s  s u f f i c i e n t  t o  s u s t a i n  n 

c o n v i c t i o n  u n d e r  t h e s e  s e c t i o n s  (aids, I n d u c e s ,  c a u s e s ,  o r  

e n c o u r a g e s )  t h e  s o c t i o n  p a r a l l e l s  i d e n t i c a l  l a n g u a g e  u s e d  in 

t h e  c o n t r i b u t i n g  s t a t u t e .  T  igh b r o a d l y  d e s c r i b e d ,  . lie 

p r o h i b i t e d  c o n d u c t  is n o t  i n t e n d e d  t o  c o v o r  s p e e c h  or 

c o n d u c t  p r o t e c t e d  b y  t h e  F i r s t  A m e n d m e n t .

A R T I C L E  5. R O B B E R Y  

N o  A m e n d m e n t  p r o p o s e d .

C H A R T f.lt 4 4 . O F FE N S E S  A G A IN S T  P R O P t lt T f  

A R T IC L E  1 . T H EFT  AND R ELATED  O FFE N S E S

7
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S e c t i o n  10. A S  1 1 . 4 6 . 2 1 0 .  T h e f t  B y  F a i l u r e  to M a k e  R e q u i r e d

D i s p o s i t i o n  o f  F u n d s  R e c e i v e d  o r  H e l d .

T h i s  a m e n d m e n t  m a k e s  n o  s u b s t a n t i v e  c h a n g e  in t h i s  

s t a t u t e  b u t  c o n f o r m s  l a n g u a g e  in s u b s e c t i o n  (b) t o  t he  

C o d e ' s  c o n s o l i d a t e d  t h e f t  s t a t u t e .  T h e  a m e n d m e n t  c l a r i f i e s  

t h a t  a p e r s o n  w h o  e n g a g e s  i n  c o n d u c t  d e s c r i b e d  in A S  1 1 . 4 6 . 2 1 0  

is p r o s e c u t e d  f o r  " T h e f t "  u n d e r  A S  1 1 . 4 6 . 1 2 0 - 1 5 0  a n d  n o t  for 

" T h e f t  b y  F a i l u r e  t o  M a k e  R e q u i r e d  D i s p o s i t i o n  o f  F u n d s  

R e c e i v e d  o r  H e l d "  (S e e  A S  1 1 . 4 6 . 1 1 0 ) .

S e c t i o n  11. A S  1 1 . 4 6 . 2 2 0 .  C o n c e a l m e n t  o f  M e r c h a n d i s e .

T h i s  a m e n d m e n t  m a k e s  t w o  c h a n g e s  t o  t h e  C o n c e a l m e n t  

of M e r c h a n d i s e  s t a t u t e .  T h e  f i r s t  is a t e c h n i c a l  o n e  a n d  

c l a r i f i e s  t h e  i n t e n t  e l e m e n t  in l a n g u a g e  t h a t  m o r e  c l o s e l y  

p a r a l l e l *  t h e  g e n e r a l  t h e f t  p t o v i s i o n s .  S e e  A S  1 1 . 4 6 , 1 0 0 ( 1 ) .

W h i l e  t h e  d e f i n i t i o n  o f " I n t e n t  t o  d e p r i v e "  (AS 1 1 . 4 6 . 9 9 0 ( 2 ) )  

is b r o a d  e n o u g h  t o  i n c l u d e  c o n d u c t  i n c l u d e d  w i t h i n  the 

d e f i n i t i o n  o f  " i n t e n t  t o a p p r o p r i a t e *  (AS 1 1 . 4 6 . 9 9 0 ( 1 ) 1 ,  It 

Is p r e f e r a b l e  t o  c l o s e l y  p a r a l l e l  t h e  g e n e r a l  l a n g u a g e  o f  

t h e  t h e f t  s t a t u t e s  In th e C o n c e a l m e n t  o f  M e r c h a n d i s e  s t a t u t e .

T h e  s e c o n d  c h a n g e  is t o p r o v i d e  that t h e  c o n c e a l m e n t  

o f a n y  f i r e a r m ,  r e q a r d l e s a  o f  v a l u e ,  Is a c l a s s  C  f e l o n y .

T h i s  a m e n d m e n t  Is i n t e n d e d  t o  c o n f o r m  t h e  C o n c e a l m e n t  o f  

M e r c h a n d i s e  s t a t u t e  w i t h  t h e  g e n e r a l  t h e f t  s t a t u t e s  w h i c h  

p r o v i d e  that t h e  t h e f t  of a n y  f i r e a r m  is a c l a s s  C  f e l o n y .  

flee. A S  1 1.4 6. 1 1 0 ( a ) (2).
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A R T I C L E  2. B U R G L A R Y  A N D  C R I M I N A L  T R E S P A S S  

S e c t i o n  12. A S  1 1 . 4 6 . 3 2 0 .  C r i m i n a l  T r e s p a s s  in t h e  F i r s t  D e g r e e .

T h i s  a m e n d m e n t  c l a r i f i e s  t h a t  a t r e s p a s s  o n  l an d 

w i t h  i n t e n t  t o c o m m i t  a c r i m e  is c o v e r e d  s p e c i f i c a l l y  as a 

c l a s s  A m i s d e m e a n o r .  W h i l e  t h i s  s e c t i o n  o f t h e  t r e s p a s s  

s t a t u t e  w a s  i n t e n d e d  b y  t h e  l e g i s l a t u r e  t o  o n l y  a p p l y  to 

t r e s p a s s e s  o n  l a n d ,  t h e  t e r m  " r e a l  p r o p e r t y "  h a s  tra^' i o n a l l y  

i n c l u d e d  b o t h  l a n d  a n d  b u i l d i n g s .  ( H o w e v e r ,  n o t e  t h e  d e f i n i t i o n  

o f  " p r e m i s e s "  i n  A S  1 1 . 8 1 . 9 0 0 ( b ) (42) w h i c h  t r e a t s  " b u i l d i n g "  

a n d  " r e a l  p r o p e r t y *  a s  d i s t i n c t  c a t e g o r i e s ) .  T o  a v o i d  

p o t e n t i a l  o v e r l a p p i n g  c o v e r a g e  w i t h  t h e  B u r g l a r y  in t h e  

S e c o n d  D e g r e e  s t a t u t e ,  w h i c h  s p e c i f i c a l l y  c o v e r s  a n  u n l a w f u l  

e n t r y  i n t o  a b u i l d i n g  w i t h  I n t e n t  to c o m m i t  a c r i m e ,  t h i s  

t e c h n i c a l  a m e n d m e n t  is t e g u l r e d .

A R T I C L E  3. A R S O N , C R I M I N A L  

M I S C H I E F , A N D  R E L A T E D  O F P K N S E S

S e c t i o n  1). A S l l . « t . « 8 2 .  C r i m i n al  M i s c h i e f  in " h e  S e c o n d

De g r e e .

T h e  l e g i s l a t u r e  a d o p t e d  a n a p p r o a c h  t o  " J o y r i d i n g *  

t h a t  a g g r a v a t e s  t h e  m i s d e m e a n o r  c r i m e  t o  a f e l o n y  w h e n  t he  

v e h i c l e  t a k e n  w a s  d a m a g e d  o r  t h e  o w n e r  i n c u t r e d  c.<pennee in 

a n  a m o u n t  o f  $ 5 0 0  o r suite. A s  d r a f t e d ,  t h e  a t a t u t e  s e e m s  t o  

( • q u i t e  t h a t  e i t h e r  $ 5 0 0  in d a m a g e  o r  $ 5 0 0  in oxpein ae a

5 /2 9 /8 0  SENATE JOURNAL No ^
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• os ul t. T h e  s i t u a t i o n ,  f o r  e x a m p l e ,  w h e r e  t h e  v e h i c l e  is 

d a m a g e d  i n  a n a m o u n t  o f  $ 3 0 0  a n d  t h e  o w n e r  i n c u r s  $ 3 0 0  i n 

r e n t a l  e x p e n s e  w o u l d  n o t  a p p e a r  t o  b e  a f e l o n y  s i n c e  e v e n  

t h o u g h  t h e  t o t a l  l o s s  w a s  i n  e x c e s s  o f  $ 5 0 0 ,  n e i t h e r  t h e  

d a m a g e s  o r  •■ht e x p e n s e s  e x c e e d e d  $ 5 0 0 .  A l t h o u g h  t h i s  p a r t i c u l a r  

q u e s t i o n  w a s  n o t  s p e c i f i c a l l y  c o n s i d e r e d  b y  t he  l e g i s l a t u r e  

in 1 9 7 8 ,  it w o u l d  s e e m  c o n s i s t e n t  w i t h  t h e  o v e r a l l  s t a t u t o r y  

s c h e m e  t o  i m p o s e  f e l o n y  p e n a l t i e s  u n d e r  t h e s e  c i r c u m s t a n c e s .  

A d d i t i o n a l l y ,  t h i s  a m e n d m e n t  c l a r i f i e s  t h a t  s t r i c t  l i a b i l i t y  

is i m p o s e d  o n  t h e  d e f e n d a n t  a s  t o t h e  e l e m e n t  of c a u s i n g  

d a m a g e  t o  t h e  c a r  o r  e x p e n s e s  for t h e  o w n e r  a n d  a l l o w s  t h e  

e l e m e n t  o f  d a m a g e  t o  b e  s a t i s f i e d  b y  a n y  d a m a g e  t o p r o p e r t y  

o f  a n o t h e r  a n d  n o t  o n l y  d a m a g e  t o  t h e  p r o p e l l e d  v e h i c l e .

Th' s, t h e  d o f e n d a n t  w h o  t a k e s  a p r o p e l l e d  v e h i c l e  o f  a n o t h e r  

a n d  d a m a g e s  p r o p e r t y  o f  a n o t h e r  in a n  a m o u n t  e x c e e d i n g  $ 5 0 0  

w i t h  t h e  v e h i c l e  c o m m i t s  a c l a n s  C  f e l o n y .

A R T I C L E  4. F O R G E R Y  A N D  R E L A T E D  O F F E N S E S

N o  a m e n d m e n t  p r o p o s e d .

A R T I C L E  5. B U S I N E S S  A N D  C O M M E R C I A L  O F F E N S E S  

S e c t  Ion 14. A S  II .4 4 . 4 0 0. S c h e m e  t o  D e f r a u d .

b e c a u s e  o f  a  d r a f t i n g  e r r o r ,  n s c h e m e  t o  o b t a i n  

$ 1 0 , 0 0 0  f r o m  o n e  o r  m o r e  p e r s o n s  w a s  m a d e  a c l a n s  11 f e l o n y  

r e g a r d l a a s  o f  w h e t h e r  c r i m i n a l  I n t e n t  w a a  p r e s e n t .  T h i s

Ho. 44 SENATE JOURNAL 5 /2 9 /8 0
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a m e n d m e n t  c o r r e c t s  t h i s  p r o b l e m  b y  s p e c i f y i n g  t h e  a p p l i c a b l e  

i n t e n t  r e q u i r e m e n t .

S e c t i o n  15. A S  1 1 . 4 6 . 6 2 0 .  M i s a p p l i c a t i o n  o f  P r o p e r t y .

T h i s  a m e n d m e n t  a l l o w s  f or t h e  p o s s i b i l i t y  o f  

f e l o n y  p r o s e c u t i o n  w h e n  t h e  v a l u e  of t h e  p r o p e r t y  m i s a p p l i e d  

is S 5 0 0  o r  m o r e .  C u r r e n t l y ,  a l l  c a s e s  i n v o l v i n g  t h e  m i s a p p l i c a ­

t i o n  o f  p r o p e r t y  ( u s u a l l y  b y  a f i d u c i a r y )  ire c l a s s i f i e d  as 

c l a s s  A  m i s d e m e a n o r s  r e g a r d l e s s  c f  w h e t h e r  t h e  v a l u e  o f  t he 

p r o p e r t y  m i s a p p l i e d  w a s  $ 2 5  c r  $ 2 5 , 0 0 0 .  B e c a u s e  o f  t h e  

p o s s i b i l i t y  o f s i g n i f i c a n t  p e c u n i a r y  l o s s e s  c a u s e d  b y  m i s a p p l i­

c a t i o n  o f  p r o p e r t y ,  h i g h e r  p e n a l t i e s  s h o u l d  b e  a u t h o r i z e d .

In p r o v i d i n g  f o r  f e l o n y  p e n a l t i e s  w h e n  t h e  p r o p e r t y  i n v o l v e d  

is $ 5 0 0  o r  m o r e ,  t h e  s t a t u t o r y  s c h e m e  in c o n s i s t e n t  w i t h  t he  

p e n a l t y  s t r u c t u r e  a p p l i c a b l e  t o  t h e f t  o f f e n s e s .

C H A P T E R  51. OFFEi.SEa A C A IN ST  T H E  F A M I L Y

S e c t i o n 16. A S 1 1 . 5 1 . 1 3 0 .  C o n t r ib u t i n g  t o t h e  D e l i n q u e n c y

o f  a M i n o r .

T h e  A l a s k a  Bar A s s o c i a t i o n  C r i m i n a l  C o m m i t t e e  

h a s  n o t e d  t h a t  t h e  c o d e ' s  c o n t r i b u t i n g  s t a t u t e  i n o v e r b r o a d  

b e c a u s e  o f t h e  I n c l u s i o n  o f  t h e  w o r d  " p e r m i t s " .  T h i n  a m u n d m e n t  

s t r i k e s  t h e  w o r d  " p e r m i t s "  f r o m  p a r a g r a p h s  (1) -( 4) o f  t h e  

s t a t u t e  a n d  u s e s  t h e  u n i f o r m  l a n g u a g e  " a i d s ,  i n d u c e s ,  c a u s e s  

o r e n c o u r a g e s "  in  d e s c r i b i n g  t h e  a c t s  s u f f i c i e n t  t o  c o n s t i t u t e

5 /2 9 /8 0  SENATE JOURNAL H o .44
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►.he c i i m e .  F o r m e r  p a r a g r a p h  (2) h a s  b e e n  d e l e t e d  s i n c e  t h e  

c o n d u c t  d e s c r i b e d  is a l r e a d y  c o v e r e d  u n d e i  p a r a g r a p h  (1). 

P a r a g r a p h  (3) h a s  b e e n  a m e n d e d  t o  r e q u i r e  t h a t  t h e  M i n o r  b e  in 

t h e  s a m e  r o o m  i n  a b u i l d i n g  w h e r e  a d r u g  s a l e  o c c u r s .  T h i s  

a m e n d m e n t  e l i m i n a t e s  t h e  p o s s i b i l i t y  t h a t  a p e r s o n  c o u l d  b e  

c h a r g e d  u n d e r  t h e  s t a t u t e  w h e n  h e h a s  n o  k n o w l e d g e  t h a t  t h e  s a l e  

Is o c c u r r i n g .  A d d i t i o n a l l y ,  a n e w  p a r a g r a p h  (4) h a s  b e e n  

a d d e d  whi''h c o v e r s  a i d i n g ,  i n d u c i n g ,  c a u s i n g  o r  e n c o u r a g i n g  

a c h i l d  u n d e r  16 t o a b s e n t  h i m s e l f  f r o m  t h e  l a w f u l  c u s t o d y  

o f  a p a r e n t  o r  t o  b e  p e r s i s t e n t l y  a b s e n t  f r o m  s c h o o l .  T h i s  

c o n d u c t  w a s  i n c l u d e d  u n d e r  t h e  f o r m e r  c o n t r i b u t i n g  s t a t u t e .

S e e ,  A S  1 1 . 4 0 . 1 3 0  a n d  A S  1 1 . 4 0 . 1 5 0 ( 4 ) ,  It s h o u l d  b e  n o t e d ,  

h o w e v e r ,  t h a t  t h o  o f f e n s e  d o e s  n o t  o c c u r  w h e n  t h e  c h i l d  h a s  

' j u s t  c a u s o "  t o  b e  a b s e n t  f r o m  c u s t o d y .  In r e q u i r i n g  t h a t  t he 

C h i l d  b e  “r e p e a t e d l y  a b s e n t "  f r o m  s c h o o l  t he s t a t u t e  e l i m i n a t e s  

t h e  p o s s i b i l i t y  t h a t  a p e r s o n  c o u l d  b e  c h a r g e d  w h e n  h e  e r c o u r a g e s  

a m i n o r  t o  ''O a b s e n t  f r o m  s c h o o l  o n  a s i n g l e  o c c a s i o n ,  o r  o n  

s e v e r a l  o c c a s i o n s  o v e r  a n  e x t e n d e d  p e r i o d  o f  t im e.

C HA PT E R  56 .  O F F E N S E S  A G A I N S T  P U B L I C  A D I N I S T R A T I O K  

A R T I C L E  1. B R I B E R Y  A N D  R E L A T E D  OFPK 1 S E S  

N o  a m o n d m c n t  p r o p o s e d .

A R T I C L E  2. P E R J U R Y  A N D  R E L A T E D  O F F E N S E S

N o  a m e n d m e n t  p r o p o s e d .



May 2 9 , 1980 SENATE JOURNAL
SUPPLEMENT

No. 44

H U S
C S S B

511

A R T I C L E  3. E S C A P E  A N D  R E L A T E D  O F F E N S E S

S e c t i o n 17. A S 1 1 . 5 6 . 3 1 0 . E s c a p e  in the S e c o n d  D e q r e e

S e c t i o n 18. A S 1 1 . 5 6 . 3 2 0 . E s c a p e  in the T h i r d  D e g r e e .

S e c t i o n 19. A S 1 1 . 5 6 . 3 3 0 . E s c a p e  in the F o u r t h  D e q r e e

S e c t i o n 20. A S 1 1 . 5 6 . 3 7 0 . P e r m i t t i n g a n E s c a p e .

S e c t i o n s  18 a n d  19 p r o v i d e  t h a t  i f  a p e r s o n  

c o m m i t s  a n  U n l a w f u l  E v a s i o n  ( f a i l u r e  t o  r e t u r n  t o  a c o r r e c t i o n a l  

f a c i l i t y  f o l l o w i n g  t e m p o r a r y  l e a v e )  a n d  l e a v e s  o r  a t t e m p t s  

t o  l e a v e  t h e  s t a t e  t h e  c r i m e  i s  E s c a p e  in t h e  T h i r d  D e g r e e ,  

a c l a s s  C  f e l o n y  a n d  n o t  E s c a p e  in t h e  F o u r t h  D e g r e e ,  a 

c l a s s  A  m i s d e m e a n o r .  T h e  p e n a l t i e s  for e s c a p e  u n d e r  t h e  n e w  

c o d e  w e r e  i n t e n d e d  t o  c l o s e l y  p a r a l l e l  t h e  p e n a l t i e s  f o r  

e s c a p e  p r o v i d e d  in f o r m e r  A S  1 1 . 3 0 . 0 9 5 ,  t h e  e s c a p e  s t a t u t e  

e n a c t e d  in 1 9 7 6 .  B e c a u s e  o f  a n  o v e r s i g h t  i n u r a f t i n g ,  t h e  

p e n a l t y  for t h e  c o n d u c t  d e s c r i b e d  in A S 1 1 . 5 6 .  1 2 0 ( a ) ( 2 )  w a s  

r e d u c e d  f r o m  a f e l o n y  t o a m i s d e m e a n o r .  T h i s  c h a n g e  is 

i n c o n s i s t e n t  w i t h  t h e  r e m a i n d e r  o f t h e  s t a t u t o r y  s c h e m e  o n  

e s c a p e  w h i c h  p r o v i d e s  t h a t  a n  u n l a w f u l  e v a s i o n  w  t h o u t  

i e a v i n g  t h e  s t a t e  is i t s e l t  a c l a s s  A  m i s d e m e a n o r .

Ai d l t i o n a l l y ,  s e c t i o n s  1 7 - 2 0  r e p l a c e  t h e  w o r d s  o n  

" n  c h a r g e  o f "  w i t h  t h e  w o r d  " f o r”. T h i s  r m e n d m e n t  is 

r e q u i r e d  to m a k e  c l e a r  t h a t  a s c a p <  a n d  p e r m i t t i n g  a n  e s c a p e  

c a n  o c c u r  v m o n  a p e r s o n  h a s  b e e n  a r . o s t e d  f o r  a c r i m e ,  

t h o u g h  n o t  n o c e s s a r l l y  f o r m o l l y  c h a r g e d  w l t n  a c r i m e  b y  w a y  

o f  c o m p l a i n t ,  i n d i c t m e n t  ot i n f o r m a t i o n .
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A R T I C L E  4. O F F E N S E S  R E L A T I N G  

T O  J U D I C I A L  A N D  O T H E R  P R O C E E D I N G S

N o  a m e n d m e n t  p r o p o s e d .

A R T I C L E  5. O B S T R U C T I O N  O F  P U B L I C  A D M I N I S T R A T I O N

N o  a m e n d m e n t  p r o p o s e d .

C H A P T E R  61. O F F E N S E S  A G A I N S T  P U B L I C  O R D E R

A R T I C L E  1. R I O T ,  D I S O R D E R L Y  

C O N D U C T .  A N D  R E L A T E D  O F F E N S E S

N o  a m e n d m e n t  p r o p o s e d .

A R T I C L E  2. W E A P O N S  A N D  E X P L O S I V E S

S e c t i o n s  21 a n d  22. A S  l l . o l . 2 1 0 .  M i s c o n d u c t  I n v o l v i n g

W e a p o n s  i n t h e  S e c o n d  D e g r e e .

S e c t  to- 21 a m e n d m e n t  p r o v i d o s  t h a t  t h e  s t a n d a r d  for 

d e t e r m i n i n g  w h e t h e r  a p e r r o n ' s  p o s s e s s i o n  o f  o f i r e a r m  w h i l e  

i n t o x i c a t e d  is u n l a w f u l  is w h e t h e r  t h e  d e f e n d a n t  w a n  " u n d e r  

t h e  i n f l u e n c e "  a n d  n o t  w h e t h e r  h o  w a s  " s u b s t a n t i a l l y  i m p a i r e d " .  

S e c t i o n  2 2  d e f i n e n  t he  t e r n  " s u b s t a n t i a l l y  i m p a i r e d "  c o n s i s t e n t  

w i t h  e x i s t i n g  J u r y  i n s t r u c t i o n s .  T h e  " s u b s t a n t i a l l y  i m p a ' r e d "  

l a n g u a g e  w a s  i n c l u d e d  in t h e  C o m m i s s i o n ' s  d r a f t  of t h e  c o d e
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b e c a u s e  t h e  s t a t u t e  a p p l i e d  t o  a l l  d e a d l y  w e a p o n s  ( s u c h  a s  

k n i f e s  a n d  e x p l o s i v e s )  a n d  r o t  o n l y  t o  f i r e a r m s .  B e c a u s e  o f  

t h e  e x p a n d e d  r a n g e  o f  i n s t r u m e n t s  c o v e r e d  b y  t h e  s t a t u t e ,  i t  

w a s  f e l t  t h a t  t h e  t e s t  f o r  d e t e r m i n i n g  i m p a i r m e n t  s h o u l d  b e  

m a d e  m o r e  r e s t r i c t i v e .  In t h e  l e g i s l a t u r e  t h e  s t a t u t e  w a s  

a m e n d e d  t o  a p p l y  o n l y  t o  f i r e a r m s .  H o w e v e r ,  t h e  s t a n d a r d  

f r r  d e t e r m i n i n g  i m p a i r m e n t  w a s  n o t  s p e c i f i c a l l y  a d d r e s s e d .

S e c t i o n  23. A.c 1 1 . 6 1 . 2 2 0 ( b ) ( 1 ) .  M i s c o n d u c t  I n v o l v i n g  W e a p o n s

i n t h e  T h i r d  D e q r e e .

T h i s  a m e n d m e n t  c l a r i f i e s  t h a t  a d e f e n d a n t  h a s  a n 

a f f i r m a t i v e  d e f e n s e  t o  t h e  c a r r y i n g  a c o n c e a l e d  w e a p o n  

p r o h i b i t i o n  o f t h e  w e a p o n s  s t a t u t e  I f h o  is i n h i s  d w e l l i n g  

o r  o n  l a n d  o w n e d  o r  l e a s e d  b y  h i m  w h i c h  is a p p u r t e n a n t  t o  

h i s  d w e l l i n g .  A s  d r a f t e d ,  t h e  d e f e n s e  a p p l i e d  w h e n  t he 

d e f e n d a n t  w a s  i n h i s  d w e l l i n g  o r  o.i " p r o p e r t y "  a p p u r t e n a n t  

t o  h i s  d w e l l i n g .  T h i s  a m e n d m e n t  c l a r i f i e s  t h e  p r o v i s i o n  

c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  i n t e n t  e x p r e s s e d  a t t h e  t i m e  

t h e  C o d e  w a s  e n a c t e d .

T h e  p r o p o s e d  a m e n d m e n t  m a k c u  it c l e a r  t u «t t he 

d e f e n s e  s h o u l d  o n l y  a p p l y  t o  s i t u a t i o n s  w h e r e  t h e  p e r s o n  is 

i n  h i s  b a c k  y a r d  o r  o n  a n y  o t h e r  l a n d  o w n e d  o r  l e a s e d  b y  h i m  

d i r e c t l y  a t t a c h e d  t o  h i s  d w e l l i n g .  A d d i t i o n a l l y ,  it a v o i d s  

t h e  p o s s i b i l i t y  t h a t  a  b a r  o w n e r  o r o t h e r  m e r c h a n t  w i l l  

c l a i m  t h a t  p o s s e s s i o n  o f  a c o n c e a l e d  w e ar  o n  w h i l e  o n  b u s ' n n a u
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pro. j s e s  a t t a c h e d  t o  h i s  d w e l l i n g  w a s  a u t h o r i z e d  b y  t h i s  

p r o v i s i o n .

S e c t i o n  24. A S  1 1 . 6 6 . 2 3 0 ( a ) .  P o s s e s s i o n  o f  G a m b l i n g  R e c o r d s

in t h e  F i r s t  D e q r e e .

B y  r e q u i r i n g  t h a t  t h e  g a m b l i n g  r e c o r d  a c t u a l l y  b e  u s e d  

o r  i n t e n d e d  f o r  u s e  in a n u n l a w f u l  g a m b l i n g  e n t e r p r i s e ,  t h i s  

a m e n d m e n t  e l i m i n a t e s  t h e  p o s s i b i l i t y  o f  a p r o s e c u t i o n  w h e n  a 

d o c u m e n t  is n o t  u s e d  o r  i n t e n d e d  f o r  u s e  in p r o h i b i t e d  a c t i v i t y .

C H A P T E R  66. O F F E N S E S  A G A I N S T  

P U B L I C  H E A L T H  A N O  D E C E N C Y

N o  a m e n d m e n t  p r o p o s e d .

C H A P T E R  76. M I S C E L L A N E O U S  O F F E N S E S

N o  a m e n d m e n t s  p r o p o s e d ,

C H A P T E R  81. G E N E R A L  P R O V I S I O N S

A R T I C L E  1. G E N E R A L  P U R P O S E S

N o  a m e n d m e n t s  p r o p o s e d .

A R T I C L E  2. APP1.IC  U  ITY O F  C R I M I N A L S T A T U T E S  

N o  a m e n d m e n t s  p r o p o s e d .
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A R T I C L E  3. C L A S S I F I C A T I O N  O F  O F F E N S E S

N o  a m e n d m e r  cs p r o p o s e d .

A R T I C L E  4. G E N E R A L  P R I N C I P L E S  O F  J U S T I F I C A T I O N  

S e c t i o n  25. A S  1 1 . 8 1 . 300. J u s t i f i c a t i o n :  D e f e n s e .

B e c a u s e  o f  t h e  s p e c i f i c a t i o n  o f  A S  1 1 . 8 1 . 4 0 0 ( a ) ( 2 )  

a s  a n a f f i r m a t i v e  d e f e n s e  ( d i s c u s s e d  in c o n j u n c t i o n  w i t h  

s e c.  26, i n f r a ) t h i s  c o n f o r m i n g  a m e n d m e n t  i s  r e q u i r e d .

S e c t i o n  26. A S  1 1 . 8 1 . 4 0 0 .  J u s t i f i c a t i o n !  U s e  o f  F o r c e  in

R e s i s t i n g  A r r e s t .

T h i s  a m e n d m e n t  m a k e s  t w o  c h a n g e s  t o  t h e  s t a t u t e  

d e s c r i b i n g  w h e n  a  p e r s o n  m a y  r e n l s t  ar. u n l a w f u l  '• St. 

S u h s e c t l o n  (c) m a k e s  t h e  d e f e n s e  a n  a f f i r m a t i v e  o n e  w h i c h  

t h e  d e f e n d a n t  m u s t  p r o v e  h y  a p r e p o n d e r a n c e  o f  t h e  c v i d o n c e .

T h e  d e f e n s e  p r o v i d e d  f or  is o n e  t h a t  s h o u l d  b e  a p p r o p r i a t e l y  

m a d e  a n  a f f i r m a t i v e  d e f e n s e  c o n s i s t e n t  w i t h  o t h e r  p r o v i s i o n s  

o f  t h e  c o d e  b e c a u s e  it e x i s t s  o n l y  a s  a m a t t e r  o f  l e g i s l a t i v e  

p o l i c y  a n d  I n v o l v e a  a m a t t e r  t h a t  in s u b j e c t i v e l y  in t h e  

p o s s e s s i o n  o f  t h e  d e f e n d a n t .  A d d i t i o n a l l y ,  b e c a u s e  t h i s  

d o f o n n e  e x p a n d s  t h e  c u r r e n t  r u l e  o f  l a w  w i t h  r e s p o c t  t o  t h e  

c l r c u m a t a n c o n  w h e n  r e s i s t a n c e  is a l l o w e d ,  s h i f t i n g  t h e  

b u r d e n  o f p r o o f  o n  t h e  l n s u e  is c l e a r l y  p e r m i s s i b l e .
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S u b s e c t i o n  (d) p r o v i d e s  t h a t  t h e  i s s u e  o f  w h e t h e r  

t h e r e  w a s  p r o b a b l e  c a u s e  t o a r r e s t  is a q u e s t i o n  o f  l a w  t h a t  

is to b e  d e t e r m i n e d  b y  t h e  c o u r  . W h i l e  t h e  c u r r e n t  p r o v i s i o n  

w o u l d  u n d o u b t e d l y  b e  i n t e r p r e t e d  t o  i n c l u d e  t h i s  p r o v i s i o n  

c o n s i s t e n t  w i t h  o t h e r  s i m i l a r  p r o v i s i o n s  in t h e  c r i m i n a l  

law, i t  is p r e f e r a b l e  t o  s p e c i f i c a l l y  s et o u t  t h i s  p r o c e d u r e .

A R T I C L E  5. G E N E R A L  P R I N C I P L E S  O F  C R I M I N A L  L I A B I L I T Y 

S e c t i o n  27. A S  1 1 . 8 1 . 6 0 0 .  G e n e r a l  R e q u i r e m e n t s  o f  C u l p a b i l i t y .

T h i s  r.ien dme nt  m a k e s  t w o  c h a n g e s  r e g a r d i n g  t he  

c o d e ' s  g e n e r a l  r u l e s  o n  c u l p a b i l i t y .  T h e  f i r s t  i s t o c l a r i f y  

t h e  g e n e r a l -  r u l e  c o n c e r n i n g  c u l p a b i l i t y  a n d  t o  m a k e  c l u a r  

t h a t , w i t h  c e r t a i n  s p e c i f i e d  e x c e p t i o n s ,  a c u l p a b l e  m e n t a l  

s t a t e  m u s t  b e  p r o v e n  f or  e v e r y  c r i m e .  F or e x a m p l e ,  t o  

c o m m i t  B u r g l a r y  in tl » S e c o n d  D e g r e e  t h e  s t a t e  m u s t  e s t a b l i s h  

t h a t  t h e  d e f e n d a n t  e n t e r e d  o r  r e m a i n e d  u n l a w f u l l y  in a 

b u i l d i n g  w i t h  i n t e n t  t o  c o m m i t  a c r i m e .  T h e  c u l p a b l e  m e n t a l  

s t a t e  in t h i s  c a s e  I n  t h e  i n t e n t  t o  c o m m i t  a c r i m e .  If t h o  

s t a t e  eiiLnb! inhuii a v o l u n t a r y  act. b y  t h o  d o f o n o a n t  in 

e n t e r i n g  o r  r e m a i n i n g  in a b u i l d i n g ,  a n d  i n  a d d i t i o n  s h o w s  

h e  a c t e d  w i t h  t h e  i n t e n t  t o  c o m m i t  a c r i m e ,  t h e  c r i m e  of 

B u r g l a r y  in t h e  S e c o n d  D e g r e e  h a a  b e e n  e s t a b l i s h e d .

T h e  s e c o n d  c h a n g e  p r o v i u e s  that c u l p a b i l i t y  n e e d  

n o t  b e  e s t a b l i s h e d  If a l e g i s l a t i v e  Intel.t t o  d i s p e n s e  w i t h  

t h e  c u l p a b i l i t y  r e q u i r e m e n t  a p p e a l s .  W h i l e  t h e  d e c i s i o n  t o
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e l i m i n a t e  t h e  c u l p a b l e  m e n t a l  s t a t e  r e q u i r e m e n t  m u s t  c o m p o r t  

w i t h  c o n s t i t u t i o n a l  d u e  p r o c e s s  g u a r a n t e e s ,  t h e  c o u r t s  

s h o u l d  h e  s p e c i f i c a l l y  a u t h o r i z e d  to c o n s i d e r  t h e  l e g i s l a t u r e ' s  

i n t e n t  (and m o s t  i m p o r t a n t l y ,  t h e  c o m m e n t a r y  a c c o m p a n y i n g  

p a s s a g e  o f  •'he c o d e )  in d e t e r m i n i n g  whett.er t h e  l e g i s l a t u r e  

i n t e n d e d  t o d i s p e n s e  w i t h  t h e  c u l p a b i l i t y  r e q u i r e m e n t  in a 

p a r t i c u l a r  s t a t u t e .

S e c t i o n  18. A S  1 1 . S I . 6 2 0.  E f f e c t  o f  I g n o r a n c e  o r  M i s t a k e

U p o n  L i a b i l i t y .

T h i s  a m e n d m e n t  e m p h a s i z e s  t h a t  in o r d e r  f o r  a 

d e f e n d a n t ' s  m i s t  i ke o f  f a c t  t o  c o n s t i t u t e  a d e f e n s e  t o  a 

c r i m e  t h e  m i s t a k e  m u s t  b e  a  r e a s o n a b l e  o n e .  W h i l e  t h e  

r e a s o n a b l e n e s s  r e q u i r e m e n t  is p r o b a b l y  a l r e a d y  i n c l u d e d  in 

t h i s  s t a t u t e ,  t h i s  a m e n d m e n t  is d c u i u b l e  t o  a v o i d  p o t e n t i a l  

l i t i g a t i o n  i n t n o  a r e a.

A R T I C L E  6. D E F I N I T IO N ?-

S e c t i o n  29. A S  1. 8 1 . 9 0 0 ( b ) (11). D e f i n i t i o n  o f  " d a n g e r o u s

i n s t r u m e n t .

T h i s  a m e n d m o n t  i s  r e q u i r e d  in o r d e r  t o  m a k e  it 

s p e c i f i c a l l y  c l e a r  t h a t  a l l  " d e a d l y  w e a p o n s "  ( i n c l u d i n g  

u n l n a d o d  f i r e a r m s )  a r e  " d a n g e r o u s  i n s t r u m e n t s "  c o n s i s t e n t  

w i t h  t h e  l e g i s l a t i v e  i n t u n t  e x p r e s s e d  w i t h  e n a c t m e n t  o f  t he  

c o d o .
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S e c t i o n  30. A S  1 1 . 8 1 . 9 0 0  (b' <12), D e f i n i t i o n  o f  " d e a d l y  f o r c e " .

D u r i n g  t h e  l e g i s l a t u r e ' s  c o n s i d e r a t i o n  o f  t h e  

j u s t i f i a b l e  u*^e o f  f o r c e ,  t h e  i s s u e  w h e t h e r  e a d l y  f o r c e  

c o u l d  b e  t h r e a t e n e d  in s i t u a t i o n s  w h e n  i ts a c t u a l  u s e  w o u l d  

b e  i m p r o p e r  w a s  f r e q u e n t l y  d i s c u s s e d .  B e c a u s e  o f  t h e  p o s s i b i l i t y  

t h a t  s u c h  t h r e a t s  c o u i d  t r a g i c - l l y  e s c a l a t e  a c o n f l i c t ,  t h e  

l e g i s l a t u r e  c o n c l u d e d  t h a t  o n l y  p e a c e  o f f i c e r s  m a k i n g  an 

a r r e s t  s h o u l d  h a v e  t h e  a u t h o r i t y  t o  t h r e a t e n  d e a d l y  f o r c e  in 

s i t u a t i o n s  w h e r e  the a c t u a l  u s e  o f  d e a d l y  f o r c e  w a s  n o t  

j u s t i f i e d .  S e c  A S  1 1 . 8 1 . 3 7 0 .

W h i l e  m a k i n g  t h i s  s p e c i f i c  c h a n g e  in A S  1 1 . 8 1 . 3 7 0  

n o  c o r r e s p o n d i n g  c h a n g e  w a s  m a d e  in t h e  d e f i n i t i o n  o f " d e a d l y  

f o r c e " .  W h i l e  it c a n  b e  a r g u e d  t h a t  b e c a u s e  o f  t h e  e x p r e s s  

i n c l u s i o n  in A S  1 1 . 8 1 . 3 7 0  o f t h e  p h r a s e  " a  p e a c e  o f f i c e r  m a y  

u s e  n o n d o a d l y  f o r c e  a n d  m a y  t h r e a t e n  t o u s e  d e a d l y  f o r c e "  

n o n d c a d l y  f o r c e  d o e s  n o t  i n c l u d e  a t h r e a t  o f  d e a d l y  f o r c e ,  

t h e  d e f i n i t i o n  o f  d e a d l y  f o r c e  a p p e a r s  t o  p r o v i d e  o t h e r w i s e .

T h i s  a m e n d m e n t  p r o v i d e s  t ha t  p o i n t i n g  a f i r e a r m  in t h e  

d i r e c t i o n  o f  a n o t h e r  p e r s o n  a s  w e l l  a s i n t e n t i o n a l l y  p l a c i n g  

a n o t h e r  p e r s o n  In f e ar  o f  i m m i n e n t  s e r i o u s  p h y s i c a l  i n j u r y  

b y m e a n s  o f  a d a n g e r o u s  I n s t r u m e n t  c o n s t i t u t e s  d e a d l y  

f o rc e.

S e c t i o n  31. A S  1 1 . 8 1■ 9 0 0 ( b > ( 21) . D e f i n i t i o n  o f  " f i r e a r m " .

T h i o  a m e n d m e n t  in i n c l u d e d  t o  c o r r e c t  a p o t e n t i a l
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d r a f t i n g  o v e r s i g h t  a n d  c l a r i f i e s  t h a t  a n  i n o p e r a b l e  f i r e a r m  

is i n c l u d e d  w i t h i n  t h e  d e f i n i t i o n  o f  f i r e a r m .  W h i l e  it 

w o u l d  s e e m  t o b e  t h e  c a s e  t h a t  i n o p e r a b l e  f i r e a r m s  a r e  

a l r e a d y  i n c l u d e d  w i t h i n  p a r a g r a p h  (a) o f  t h e  c u r r e n t  d e f i n i t i o n  

o f  f i r e a r m  ( " a n y  w e a p o n ,  w h e t h e r  l o a d e d  o r  u n l o a d e d ,  d e s i g n e d  

f o r  d i s c h a r g i n g  a s h o t  c a p a b l e  o f  c a u s i n g  d e a t h  o r  s e r i o u s  

p h y s i c a l  i n j u r y " ) ,  i t  is p r e f e r a b l e  t o  s p e c i f i c a l l y  s t a t e  

t h a t  i n o p e r a b l e  f i r e a r m s  a r e  i n c l u d e d  in o r d e r  t o  a v o i d  

u n n e c e s s a r y  i s s u e s  b e i n g  r a i s e d  d u r i n g  t r i a l s .

S e c t i o n  32. A S  1 1 . 8 1 . 9 0 0 ( b ) (49). D e f i n i t i o n  o f  " S e r i o u s

P h y s i c a l  I n j u r y " .

T h i s  a m e n d m e n t  p r o v i d e s  t h a t  s e r i o u s  i n j u r y  t o  a 

b o d y  m e m b e r  a s  w e l l  a s a b o d y  o r g a n  w i l l  s p e c i f i c a l l y  q u a l i f y  

a s  s e r i o u s  p h y s i c a l  i n j u r y  T h i s  a m e n d m e n t  Is i d e n t i c a l  to 

t h e  d e f i n i t i o n  o f  " g r e a t  b o d i l y  i n j u r y "  a p p e a r i n g  in t h e  

f o r m e r  a g g r a v a t e d  a s s a u l t  s t a t u t e ,  A S  1 1 . 1 5 . 2 2 5 ,  w h i c h  w a s  

e n a c t e d  in 1 9 76  a n d  w h i c h  t h e  l e g i s l a t u r e  i n t e n d e d  t o  p a r a l l e l  

in t h e  d e f i n i t i o n  o f  " s e r i o u s  p h y s i c a l  I n j u r y " .  Ilrv;ever, 

b e c a u s e  o f  a d r a f t i n g  o v e r s i g h t ,  t h e  w o r d  b o d y  m e m b e r  d i d  

n o t  a p p e a r  In t h e  d e f i n i t i o n  o f  " s e r i o u s  p h y s i c a l  I n j u r y " .

S e c t i o n  33. A S  1 2 . 2 5 . 0 3 0 ( b ) .  A r r e s t  A u t h o r i t y .

T h i s  t e c h n i c a l  a m e n d m e n t  in n o c e s e n r y  in l i g h t  o f  t h e  

a m e n d m e n t  m a d e  in s e c t i o n  6.
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S e c t i o n  34. A S  1 2 . 2 5 . 1 8 0 .  W h e n  P e a c e  O f f i c e r  h a s  O p t i o n  Lo T a k e

P e r s o n  B e f o r e  J u d g e  o r  M a g i s t r r t e .

o f f u n s o s  o a l l e d  v i o l a t i o n s  ( e. g. , l i t t e r i n g )  i t  d i d  n o t  

p r o v i d e  a s p e c i f i c  e n f o r c e m e n t  m e c h a n i s m  fo r d e a l i n g  w i t h  a 

s u s p e c t  w h o  h a s  c o m m i t t e d  a v i o l a t i o n .  T h i s  a m e n d m e n t  

a u t h o r i z e s  t h e  u s e  o f  c i t a t i o n s  a n d  p r o v i d e s  t h a t  a  p e a c e  

o f f i c e r  w i l l  o r d i n a r i l y  i s s u e  a s u s p e c t  a c i t a t i o n  f o r  a 

v i o l a t i o n  c o n s i s t e n t  w i t h  t h e  p r o v i s i o n s  i n  e x i s t i n g  A S  12. 

2 5 . 1 9 0  —  A S  1 2 . 2 5 . 2 2 0 .  H o w e v e r ,  if t h e  s u s p e c t  r e f u s e s  t o  

i d e n t i f y  h i m s e l f  o r  r e f u s e s  t o a c c e p t  t h e  c i t a t i o n ,  a u t h o r i t y  

is g i v e n  t o  t h e  o f f i c e r  t o  b r i n g  t h e  s u s p e c t  d i r e c t l y  h e f o r e  

o j u d g e  o r  m a g i s t r a t e .

S e c t i o n  35. A S  12. 3 0 . 0 2 5 .  R e l e a s e  i n C a s e s  I n v o l v i n g  D o m e s t i c

V i o l e n c e .

T h i s  s e c t i o n  o f  t h e  b i l l  a d d s  n n e w  p r o v i s i o n  t o  

t h e  b a l l  s t a t u t e s  a p p l i c a b l e  t o  c a s e s  i n v o l v i n g  d o m e s t i c  

V i o l e n c e .  It is i n t e n d e d  t o  e m p h a s i z e  t o  t h e  c o u r t  t h a t  in 

c a s e s  i n v o l v i n g  d o m e s t i c  v i o l e n c o  c e r t a i n  c o n d i t i o n s  f or 

r e l e a s e  o n  a p e r s o n ' s  o w n  r e c o g n i z a n c e ,  o r  c o n d i t i o n s  f or 

r e l e a s e  o n  b a l l ,  s h o u l d  b e  c o n s i d e r e d  a n d  a p p l i e d  n o  t h e  

c o u r t  c o n s i d e r s  a p p r o p r i a t e .

T h o u g h  t h e  c r i m i n a l  c o d e  p r o v i d e d  f o r  n o n c r i m i n a l
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Sect-.ion 36. A S  12. 3 0 . 0 4 0 .  R e l e a s e  A f t e r  C o n v i c t i o n .

T h i s  a m e n d m e n t  m a k e s  c o n f o r m i n g  a m e n d m e n t s  in t h e  

s t a t u t e  p r o h i b i t i n g  b a i l  u p o n  c o n v i c t i o n  f o r  f o u r  s p e c i f i e d  

c r i m e s .  T h e  n a m e s  o f  t h e  f o u r  c r i m e s  h a v e  b e e n  c h a n g e d  t o  

r e f l e c t  t h e  c o r r e s p o n d i n g  n e w  n a m e s  f o r  t h e  c r i m e s  u n d e r  t h e  

C o d e .

S e c t i o n  37. A S  1 2 . 5 5 . 0 1 5 .  A u t h o r i z e d  S e n t e n c e s .

A S  1 2 . 5 5 . 0 1 5 ( b )  l i s t s  t h r e e  c i r c u m s t a n c e s  w h e n  a 

j u d g e  i s  r e q u i r e d  t o  i m p o s e  i m p r i s o n m e n t  i n s i t u a t i o n s  w h e r e  

a n o n i n c a r c e r a t i v e  a l t e r n a t i v e  is n o t  o t h e r w i s e  p r e c l u d e d .

B e c a u s e  t h e  p r e s u m p t i v e  s e n t e n c i n g  s c h e m e  w i l l  u s u a l l y  

r e q u i r e  t h e  i m p o s i t i o n  o f  s o m e  p e r i o d  o f  i m p r i s o n m e n t  f o r  

r e p e a t  f e l o n s ,  a b s e n t  m i t i g a t i n g  f a c t o r s  o r  e x t r a o r d i n a r y  

c i r c u m s t a n c e s ,  t h i s  s e c t i o n  is o f  p a r t i c u l a r  i m p o r t a n c e  in 

t h e  s e n t e n c i n g  o f  m i s d e m e a n a n t s  a n d  f i r s t  ti a f e l o n s .

T h o  a m e n d m e n t  c h a n g e s  p a r a g r a p h  (3) t o  m o r o  n a r r o w l y  

d e f i n e  t h e  c i r c u m a t a n c e s  w h e n  i m p r i a o n m e n t  in r e q u i r e d .  T h e  

a m e n d m e n t  a d d r e s s e s  t h e  s p e c i f i c  c o n c e r n s  e x p r e s s e d  b y  t h e  

A d v i n o r y  C o m m i t t e e  o n  M i n o r i t y  J u d i c i a l  S e n t e n c i n g  P r a c t i c e s  

a n d  o l i m i n a » " B  t h e  p o s s i b i l i t y  t h a t  i m p r i s o n m e n t  w i l l  b e  

r e q u i r e d  w h e n e v e r  a c o u r t  o n  a s i n g l e  o c c a s i o n  in the  p a s t  

h a s  i m p o s e d  a s e n t e n c e  o f  l e s s e r  s e v e r i t y  o n  t h e  d e f e n d a n t .

T h e  a m e n d m e n t  a d d i t i o n a l l y  c o n f o r m s  t h i s  p r o v i s i o n  t o t h e  

u n d e r l y i n g  l e g i s l a t i v e  i n t e n t  t h a t  a c c o m p a n i e d  e n a c t m e n t  o f 

p r e s u m p t i v e  sentencin-i.
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S e c t i o n  38. A S  1 2 . 5 5 . 0 4 5 .  R e s t i t u t i o n .

A s  p r e s e n t l y  d r a f t e d ,  t h e  c o d e  r e q u i r e s  t h a t  

b e f o r e  a c o u r t  m a y  o r d e r  r e s t i t u t i o n  t h e  v i c t i m  o f  t h e  c r i m e  

m u s t  b e  n o t i f i e d .  S e v e r a l  j u d g e s  h a v e  c r i t i c i z e d  t h i s  

p r o v i s i o n  a s  u n d u l y  b u r d e n s o m e  s i n c e  i n  m a n y  c a s e s  t h e  

l o c a t i o n  o f  t h e  v i c t i m  w i l l  n o t  b e  k n o w n  b y  t h e  c o u r t .  T h i s  

a m e n d m e n t  e l i m i n a t e s  t h e  n e c e s s i t y  o f  n o t i f y i n g  t h a  v i c t i m  

e v e r y  t i m e  r e s t i t u t i o n  i s o r d e r e d .  W h i l e  n o t i f i c a t i o n  w i l l  

o c c u r  a s  a m a t t e r  o f  c o u r s e  i n m o s t  c a s e s ,  t h e  f a i l u r e  t o  

p r o v i d e  n o t i f i c a t i o n  s h o u l d  n o t  p r e v e n t  t h e  c o u r t  f r o m  

i m p o s i n g  a  s e n t e n c e  o f  r e s t i t u t i o n .

S e c t i o n  39.- A S  1 2 . 5 5 . 1 5 5 ( c ) ( 8 ) .  M o d i f i c a t i o n  o f  A g g r a v a t i n g

l a c t o r .

In r e s p o n s e  t o  a f u r t h e r  s u g g e s t i o n  b y  t h e  A d v i s o r y  

C o m m i t t e e  o n  M i n o r i t y  J u d i c i a l  S e n t e n c i n g  t r a c t i c e s ,  t h i s  

a m e n d m e n t  m o r o  n a r r o w l y  d e s c r i b e s  t h e  a g g r a v a t i n g  f a c t o r  

t h a t  t h e  d e f e n d a n t  h a s  a p r i o r  c r  m l n a l  h i s t o . • o f  a s s a u l t i v e  

b e h a v i o r .  I n c l u d i n g  m i s d o m i  a n o r  c o n v i c t i o n s .

S e c t i o n  40. A S  1 2 . 5 5 . 1 5 5 ( c ) .  A g g r a v a t i n g  F a c t o r s  A d d e d .

T h i s  a m e n d m e n t  a d d s  f o u r  a g g r a v a t i n g  f a c t o r s  t h a t  

a j u d g e  m a v  c o n s i d e r  in i m p o a i n g  a p r e s u m p t i v e  s e n t e n c o .

T h o  f i r s t  t r e a t s  t h e  p r e s e n c e  O f  t h r e e  o r  m o r e  p r i o r  f e l o n y  

c o n v i c t i o n s  u a  a n  a g g r a v a t i n g  f a c t o r .  T h i n  a m e n d m e n t  jn 

r e q u i r e d  s i n c e  t h e  C o d e  r e c o g n i z e s  t h at  t w o  o r  m o r o  p r i o r
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f e l o n y  c o n v i c t i o n s  w i l l  p l a c e  t h e  d e f e n d a n t  i n  t h e  m o s t  

s e r i o u s  c a t e g o r y  f o r  p u r p o s e s  o f  p r e s u m p t i v e  s e n t e n c i n g .

H o w e v e r ,  n o  p r o v i s i o n  s p e c i f i c a l l y  a l l o w s  t h o  j u d g e  to 

c o n s i d e r  t h e  f a c t  t h a t  t h e  d e f e n d a n t  m a y  h a v e ,  f o r  e x a m p l e ,  

si p r i o r  f e l o n i e s  a s  o p p o s e d  t o  o n l y  t wo.  T h i s  a m e n d m e - t  

a l l o w s  t h e  j u d g e  t o  c o n s i d e r  p r i o r  f e l o n i e s  b e y o n d  t h o s e  

n e c e s s a r y  tr p l a c e  t h e  d e f e n d a n t  i n  t h e  m o s t  s e r i o u s  c a t e g o r y  

o f  p r e s u m p t i v e  s e n t e n c i n g  a s  a n  a g g r a v a t i n g  f a c t o r .

T h e  s e c o n d  a n d  t h i r d  a d d i t i o n a l  f a c t o r s  a r e  i n t e n d e d  

t o  b e  a p p l i c a b l e  in t h e  s e n t e n c i n g  o f  " w h i t e - c o l l a r "  c r i m i n a l s .  

T h e s e  i n c l u d e  t h -  f a c t  t h a t  t h e  d e f e n d a n t  i n t e n d e d  t o  o b t a i n  

s u b s t a n t i a l  g a i n  u n d e r  c i r c u m s t a n c e s  w h e r e  t h e  r i s k  o f  

p r o s e c u t i o n  a n d  s u b s e q u e n t  p u n i s h m e n t  w e r e  m i n i m a l  a n d  t h e  

f a c t  t h a t  a d e f e n d a n t ' s  c r i m e  w a s  p a r t  o f  a c o n t i n u i n g  

s e r i e s  o f  offense:, in f u t h e r a n c e  o f  a n  i l l e g a l  b u s i n e s s  f r o m  

w h i c h  t h e  d e f e n d a n t  d e r i v e s  s u b s t a n t i a l  i n c o m e .

T h e  f o u r t h  a d d i t i o n a l  a g g r a v a t i n g  f a c t o r  is a p p l i­

c a b l e  t o  c r i m e s  i n v o l v i n g  d o m e s t i c  v i o l e n c e .  I t s  s c o p e  is 

r e s t r i c t e d  t o  c r i m e s  a g a i n s t  t h e  p e r s o n  (AS 1 1 .4 1 ) d i r e c t e d  

a g a i n s t  a s p o u s e ,  a f o r m e r  s p o u s e  o r  a m e m b e r  o f  t h a  s o c i a l  

u n i t  c o m p r i s e d  o f  t h o s e  l i v i n g  t o g e t h e r  in t h e  n a m e  d w e l l i n g  

a s  t h e  i' f o n d a n t .  I t s  a d d i t i o n  r e f l e c t s  a l e g i s l a t i v e  

d e t e r m i n a t i o n  t h a t  c r i m e s  a g a i n s t  t h e  p e r s o n  i n v o l v i n q  

d o m e s t i c  v i o l e n c e  r e p r e s e n t  o n e  o f  t h o  m o r e  s e r i o u s  c r i m i n a l  

J u s t i c e  p r o b l e m s  in A l a s k a .
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S e c t i o n  41. A S  1 2 . 5 5 . 1 5 5  ( d ! . M i t i g a t i n g  F a c t o r  A d d e d .

T h i s  s e c t i o n  a d d s  a n  a d d i t i o n a l  f a c t o r  t h a t  c a n  b e  

u s e d  t o  r e d u c e  a p r e s u m p t i v e  s e n t e n c e .  T h i s  m i t i g a t i n g  

f a c t o r  a l l o w s  t h e  j u d g e  t o  c o n s i d e r  t h a t  t h e  a g q r e g a t e  haj.m 

c a u s e d  b y  t h e  d e f e n d a n t ' s  c r i m i n a l  c o n d u c t ,  i n c l u d i n g  h i s  

p r i o r  o f f e n s e s ,  w a s  c o n s i s t e n t l y  m i n o r  a n d  i n c o n s i s t e n t  w i t h  

a s u b s t a n t i a l  p e r i o d  o r  i m p r i s o n m e n t .  O n e  s i t u a t i o n  w h e r e  

t h i s  f a c t o r  m i g h t  b e  a p p l i c a b l e  is w h e n  t h e  d e f e n d a n t  h a s  

c o m m i t t e d  a n u m b e r  o f  f e l o n y  p r o p e r t y  o f f e n s e s ,  s u c h  a s  

c h e c k  f o r g e r i e s ,  b u t  t h e y  a l l  i n v o l v e  r e l a t i v e l y  s m a l l  

a m o u n t s  o f  m o n e y .  T h i s  a m e n d m e n t  is a l s o  p r o p o s e d  in r e s p o n s e  

t o  t h e  s u g g e s t i o n s  a n d  r e c o m m e n d a t i o n s  o f  t h e  A d ”i s o r y  

C o m m i t t e e  o n  M i n o r i t y  J u d i c i a l  S e n t e n c i n g  P r a c t . c e s .

S e c t i o n  42. A S  1 2 . 8 0 . 0 4 0 .  V i o l a t i o n s  a n d  I n f r a c t i o n s .

T h i n  a m e n d m e n t  s h o u l d  b e  c o n s i d e r e d  i n  c o n j u n c t i o n  

w i t h  s e c t i o n  34 o f  t h e  b i l l  d i s c u s s e d  s u p r a . It a l l o w s  

p e a c e  o f f i c e r s  t o  a r r e s t  i p e r s o n  f o r  a v i o l a t i o n  o r  a n  

i n f r a c t i o n  if t h e  p e r s o n  r t f u s e s  t o  i d e n t i f y  h i m s e l f  o r  to 

a c c e p t  a c i t a t i o n .

S e c t i o n  43. A S  2 8 . 3 5 . 1 3 5 ( a )■ C o n f o r m i n g  A m e n d m e n t  t o  M o t o r

V e h i c l e  Law.

A S  2 8 . 3 ' j .  1 35(a ) d e a l s  w i t h  f a l s e  s t a t e m e n t s  o n  

f o r m s  r e q u i r e d  u n d e r  T i t l e  28. T h e  p e n a l t y  f o r  t h i s  c o n d u c t
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h a s  b e e n  c l a s s i f i e d  a s  u n s w o r n  f a l s i f i c a t i o n ,  r a t h e r  t h a n  

p e r j u r y ,  s i n c e  t h e  s t a t e m e n t s  r e f e r r e d  t o  u n d e r  A S  2 8 . 3 5 . 1 3 5 ( a )  

w i l l  i n c l u d e  s t a t e m e n t s  n o t  m a d e  u n d e r  o a t h .

S e c t i o n  <4. R e p e a l  o f  A S  1 1 . 4 1 . 1 1 5 ( d ) ,  a n d  1 1 . 8 1 . 6 1 0 ( a ) .

T h i s  a m e n d m e n t  r e p e a l s  t w o  p r o v i s i o n s  i n  t h e  

c r i m i n a l  c o d e .  T h e  f i r s t  is A S  1 1 . 4 1 . 1 1 5 ( d )  w h i c h  p r o v i d e s  

t h a t  a n  u n r e a s o n a b l e  b u t  h o n e s t  b e l i e f  a s  to t h e  c i r c u m s t a n c e s  

g i v i n g  r i s e  t o  a d e f e n s e  o f  j u s t i f i c a t i o n  (e.g. , s e l f -  

d e f e n s e )  w i l l  m i t i g a t e  w h a t  w o u l d  o t h e r w i s e  b e  m u r d e r  to 

m a n s l a u g h t e r .  T h i s  s e c t i o n  w a s  n o t  rec > m m e n d o d  b y  t h e  

C r i m i n a l  C e d e  R e v i s i o n  C o m m i s s i o n  b u t  w a s  a d d e d  b y  t he 

l e g i s l a t u r e  s u b s e q u e n t  t o  a d i s c u s s i o n  d u r i n g  c o m m i t t e e  

c o n s i d e r a t i > n  t h a t  it c o r r e c t l y  s t a t e d  t h e  a p p l i c a b l e  l a w  in 

A l a s k a .

In a r e c e n t  d e c i s i o n ,  H o u s t o n  v. S t - t o , ______  P . 2d

 , Op. N o. 1 9 7 0  (Nov. 16, 197 9) t lie A l a s k a  S u p r e m e  C o u r t

n o t e d  t h a t  t h e  l a w  in e f f e c t  in A l a s k a  a t  t ho t i m e  d i d  n o t  

r e c o g n i z e  t h e  d e f e n s e  of u n r e a s o n a b l e  b e l i e f  a s t o  J u s t i f i c a t i o n .  

T h e  e f f e c t  o f  t h e  r e p e a l  o f  A S  1 1 . 4 1 . 1 1 5 ( d )  is t o  m a k e  t h o  

C o d e  c o n s i s t e n t  w i t h  t h e  l a w  t h a t  e x i a t e d  p r i o r  t o  J a n u a r y  

1, ‘''0 a n d  t o  p r o v i d e  t h a t  o n l y  r e a s o n a b l e  b o l i e f s  a n t o

t he r i g h t  o f  j u s t i f i c a t i o n  w i l l  e x c u s e  w h at  w o u l d  o t h e r w i s e  

b e  a  m u r d e r .  N o t o  a l s o  t h a t  a c o n f o r m i n g  a m o n d m o n t  lias a l s o  

lioun m a d e  in sec . 1 o f  t h o  b i l l  r e f l e c t i n g  t h e  e l i m i n a t i o n  

o f  A S  1 1 . 4 1 . 1 1 5 ( d ) .
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T h e  s e c o n d  a m e n d m e n t  r e p e a l s  A S  1 1 . 8 1 . 6 1 0  (a) 

w h i c h  p r o v i d e s  t h a t  t h e  u s e  o f  o n e  c u l p a b l e  m e n t a l  s t a t e  in 

a s t a t u t e  r e b u t a b l y  p r e s u m e s  t h a t  t h e  m e n t a l  s t a t e  a p p l i e s  

t o  a l l  e l e m e n t s  o f  t h e  c r i m e .  T h i s  r u l e  is i n a p p r o p r i a t e l y  

b r o a d  a n d  i g n o r e s  t he f a c t  t h a t ,  b y  d e f i n i t i o n ,  p a r t i c u l a r  

m e n t a l  s t a t e s  o n l y  a p p l y  t o  p a r t i c u l a r  e l e m e n t s  o f  a c r i m e .  

P o r  e x a m p l e ,  " i n t e n t i o n a l l y” o n l y  a p p l i e s  t o  e l e m e n t s  o f 

c r i m e s  t h a t  c a n  b e  c l a s s i f i e d  a s  " r e s u l t s "  a s  o p p o s e d  to 

" c i r c u m s t a n c e s "  o r  " c o n d u c t "  t o  w h i c h  t h e  c u l p a b l e  m e n t a l  

" k n o w i n g l y "  a p p l i e s .  B e c a u s e  o f  t h e  r e q u i r e m e n t  s e t  f o r t h  

in A S  1 1 . 8 1 . 6 0 0 ( b )  ( S e c t i o n  27) t h a t  o r d i n a r i l y  o n l y  o n e  

c u l p a b l e  m e n t a l  s t a t e  is r e q u i r e d  to b e  e s t a b l i s h e d  f or e a c h  

c r i m e ,  t h i s  s e c t i o n  is s u p e r f l u o u s  a n d  m i s l e a d i n g .
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