


COMMITTEE REPORT
SENATE

1/17/80 r URTHER: None

Date:

Mr. President:

The Committee on JUDICIARY has had SB 340

requiring legislative approval of regulations

under consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations:

«( ) do pass [ ] do not pass

C 1 do pass with attached amendments(s)

i 1 same title
| 1 replace with CS for f 1 new title

and recommends

[ 1 AND attaches a "Letter of Intent"” [ 1 New Fiscal Note

[ ] reports 1t back without recommendation

[ 1 referred to the Commi ttee

MEMBERS SIGNING MEMBERS HAVING

DO PASS OTHER RECOMMENDATIONS:
CHAIRMAN

S 60 (Rev. 12/78)
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BETTYE FAHRENKAMP WHILE IN JUNEAU

Alaska State Senator ROUCH V

FAIRBANKS, ALASKA 99701 JUNEAU. ALASKA 99611
4016 EVERGREEN OFFICE 907-463-3763

HOME 907-769-9182

Memorandum

To: Senator Zieg
From: Senator Fa

Re: SB 340

We are all aware of the difficulties which arise through

an agency®s interpretation uid administration of legislation
which may impose greater or lesser control on the public
than the legislation intended. A further problem exists
when the promulgators of a regulation, perhaps having an
education or experience level acceptable for designing

the regulations, may not have the practical or field
experience that shows the relationship of the regulation

to the regulated activity. In addition, agencies and
even departments within agencies may have regulations which
counteract each other. Agencies are not usually aware of

other agency regulations.

In attempting to change regulations after they have been
drafted, the interested citizen has many barriers to hurdle.
First, he is viewing a set of regulations which, while not
set in cement, have undergone several u-afts within the
agency (likely without public or outside participation) and
which are less likely to be changed due to the time already

spent on drafting. The citizen"s views may be noticed, but
are not required to be specifically addressed in the review
process. (Nor should they be; however, a citizen should be

able to prepare or give testimony on a particular set of
regulations with the knowledge that his concerns will be
considered). Second, his time 1is likel, spent in the private
sector trying to earn a living. He may not have the time

or money available to prepare testimony or appear at a
hearing as an ..nterested party. (Hearings are not known

for being convenient). Third, there is a difficulty for the
citizen in even learning about a hearing or receiving notice.
Much of the information (and misinformation) regarding gov—
ernment is passed by word of mouth. IT the person misses

the hearing he has no other opportunity to address the issue.



SB 340 - (cont.)

Finally, the preponderance of effort and the number of
regulations involved may simply wear down an individual-®s
ability to participate.

At times, an agency gets frustrated with current legislative
procedure. In a recent hearing regarding proposed regula—
tions the director of the agency stated that his agency had
tried several times to get bills passed by the legislature,
but had been unsuccessful. Since the bills never got any—
where, he had promulgated the proposed regulations so that
the changes could be made without going through the legis—
lative process. This appears to be a prime example of the
need for legislative involvement in the rule-making process.

Separate from all this are the agencies®™ declarations that
drafting regulations is the least enjoyed aspect of their
responsibilities.

On February 19, 19P0, the Supreme Court held as unconsti—
tutional a statute which permitted the legislature to annul

by concurrent resolution regulations 1issued by the executive
department and agencies. In effect, this decision removes

the authority for the Regulation Review Committee to do
anything but ask that an agency change its regulations.

Due to this decision it becomes evident that action 1S neces—

sary .

The court struck down the statute because it allowed the
legislature to legislate without following the safeguards
included in Article Il of the Constitution. Some of the
safeguards 1include t-he limitation of one subject per bill,
the requirement of chree readings per bill and the right
of the governor to veto the legislation. Concurrent res =
lutions are not subject to these provisions.

In the dissenting opinion, Justice Boochever held that the
provisions 1in Article 11 do not apply to regulations. Noting
that a regulation does not have to comply with these provi—
sions to be validly issued, compliance is also not necessary
for a regulation®s valid annulment. He observed that rule-
making is an essentially legislative function which the
legislature has delegated to the executive branch of govern—
ment, that the power of the executive 1is not infringed by

the legislature ™ retention of the authority to review and
annul regulations.

Alaska policy, as stated in AS 44.62.312:, " It is the
policy of the state that (1) the governmental units mentioned
in 310(a) of this Chapter exist to and in the conduct of
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the people 3 business;"” (2) It is the intent of the law that
actions of those units be taken openly and that their deli—
berations be conducted openly; (3) The people of this state
do not yield their sovereignty to the agencies which serve
them; (4) The people, 1in delegating authority, do not give
their public servants the right to decide what 1is good for
the people to know and what is not good for them to know;

(5) The people™s right to remain informed shall be protected
so that they may retain control over the instruments they
have created.

Something needs to be done and SB 340 may provide the
answer. When SB 340 was introduced there were questions as
to whether or not a concurrent resolution would be strong
enough to approve regulations of the executive branch, since
challenges to the same procedures in other states had been
upheld by the court systems. Since the decision came out,
we have communicated with legal affairs. (Their memorandum
is attached.) Their recommendations for corrections to

the bill are contained s the attached sponsor substitute.
(The other change in the legislation is the sixty day re—
quirement for the approval of regulations, including those
emergency regulations which are being permanently adopted.)
I hope you will consider the changes in the sponsor substi—
tute for SB 340 and pass this bill from yourcommittee with

a Do Pass recommendation.
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DEPARTMENT OF LAW

POUCH K-STATE CAPITOL
OFFICE OF THE ATTOKHEr CBHEHAL JUNEAU. ALASKA 99811

February 27, 1980

The Honorable Bettye Fahrenkamp
Senator

Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Sponsor substitute for
SB 340 (legislative approval
of regulations)

Dear Senator Fahrenkamp:

I have reviewed the Sponsor Substitute for SB 340 which you
brought to the meeting of the Senate Judiciary Committee

yesterday. It is a greatimprovement over the original SB

340 -- removing son): of that version®s constitutional and other
problems -- but the Department of Law still cannot support it.
As we discussed at yesterday®"s meeting of the Senate Judiciary
Committee, 1 will be in Anchorage and will not be able to
attend the committee™s Thursday, February 28, meeting at which
this bill will be considered. Therefore, |1 amsending a copy

of this letter to SenatorZiegler, and will include some com—
ments on the original SB 340 since your sponsor substitute has
not yet been formally introduced.

It is our opinion that the bill still suffers tvv serious
defects: (1) it violates the separation-of-powers doctrine,

and (2) the 60-day to almost a year®s delay in a regulation®s
effective date is not workable. The delay and the constitu—
tional issue are inextricably related in that the delay so
interferes with the execution the laws, for which the execu—
tive branch is responsible, thot the executive branch 1is pre—
vented from performing its constitutionally required functions.

As a practical matter, it is simply not feasible for the Board
of Fisheries, for example, to delay the effective date of a
June 1 fisheries opening until the following year when the
legislature will have had 60 days to consider what to do about
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March 5 1980

Senator Robert H. Ziegler Sr.
Pouch V
Juneau, Alaska 99811

Dear Senator Ziegler:

Last night, for the first time ever, | had the opportunity (just took
the time) to watch "Capitol 80" on television. Regarding the business of
regulations, |1 applaud your comments and | sincerely hope you can find some
way to maintain control over the regulatory powers of agencies and commis—
sioners. | loved your comment about them only wishing to be the legislature
themselves! How true, how true!

I have stated repeatedly that commissioners are given far too much
power - we ¥e had regulations imposed by the Department of Public Safety
on the school bus industry - we"ve got the Department of Natural Resources
proposing some absolutely asinine fire control regulations - and it goes
on and on. Commissioners are not elected representatives and should be
answerable to those who are! There have bee. many times that regulations
have been gross misinterpretations of legislative intent. The legislature
must keep some control over this situation. DON"T GIVE UP!

Public hearings on regulations: what a jokel This last batch of
fire control regs being pushed by Resources never had a hearing in the
Delta area and we"ll be greatly affected. When we objected, they said that
a hearing was held in Fairbanks. Perhaps, but it was not announced within
the Delta area. No one here knew about it. And the agency rep could not
"remember"” when it was advertised in the Fairbanks paper! The public needs
your attitude on regulations - hang in there and keep legislative control.
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March 2, 1980

The Honorable Bettye Fahrenkamp »
Alaska State Senate
Pouch V

Juneau, Alaska 99811

Dear Senator Fahrenkamp:

We support Senate Bill No. 340 which you introduced,
requiring that all regulations be approved by the
legislature before becoming effective 30 days after
approval.

Sincerely,

Paul M. Ohashi

cc: Senator Robert H. Ziegler, Sr., Alaska State Senate
Richard B. Lauber, Pacific Seafood Processors Ass'n.

8?\%] eﬁy Weegar

Phoie: (907) 225-2080
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Constitutionality of SB 34) in light of
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Bettye Fahrenkamp

Senator

TO:

Joseph A. Guthrie

FROM:

Legislative Counsel
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Senator Bettye Fahrenkamp
Page 2
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lations adopted would be invalid unless approved by a con—
current resolution of the South Carolina General Assembly on
the grounds that the General Assembly could not perform a
legislative function by means of a concurrent resolution.
Therefore, it seems clear that the legislation you requested
is now unconstitutional.

After consulting with your staff assistant, | drafted a
sponsor substitute for SB 340 which would require that newly
adopted regulations, before becoming effective, be placed
before the legislature while it is in session for 60 days.
This would afford the legislature an opportunity, before the
regulation becomes effective, to review the regulation,
consult w?th the executive regarding any modifications
thought necessary, and if need be, enact a bill disapproving
the regulation.
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