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COMMITTEE REPORT
SENATE

FURTHER: 10ilE

Date:

Mr. President:

The Committee on >;1,>tr.T,\:%y has had SB 306

shifting to the state the burden of proving that a challenged regulation 1is
valid

under consideration and (a majority of the committee) (the committee)
reports 1t back with the following recommendations:

[ 1 do pass [ 1 do not pass
[ 1 do pass with attached amendments(s)

] same title
[ 1 replace with CS for [ J new title

and recommends

[ 1 AND attaches a "Letter of Intent"” [ 1 New Fiscal Note

C 1 reports 1t back without recommendation

( 1 referred to the Committee

MEMBERS SIGNING . MEMBERS HAVING

DO PASS OTHER RECOMMENDATIONS:
CHAITRMAN

S 60 (Rev. 12/78)
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Respectfully submitted,

SENATOR *ctoiftMnr senator meland, member

SENATOR. BENNETT, MEMBER S5ENSTOTTb??naJ6RTII, MEMBER



BARRY DONNELLAN
Attorney ot Low

P.O. Box 73795 « Fairbanks « Alaska » 99707 « (907) 456-2309

February 8, 1980

The Honorable Robert H. Ziegler, Sr.
Alaska State Senate

Pouch V

Juneau, Alaska 99811

Re: Senate Bills 340 and 355
Dear Senator Ziegler:

This office renresents many mining claim holders
throughout most of Alaska. This affords me an
excellent opportunity to guage the mood of a large
segment of our population.

| can assure you, Senator Ziegler, that the
question of regulations is foremost in the minds
of my clients. A major flaw in our system of
government is the fact that the regulations are
promulgated by Bureaucrats Insensitive to and
immune from the will of the electorate.

It is my impression that If the power to promul-
gate regulations is not rescinded and vested in

those responsive to the will of the electorate, it
is only a matter of time until the people of
Alaska wiil take the law into their own hands.

With a view to averting such a catastrophy, it s
hereby suggested that you utilize the full power
of your office to expedite passage of Senate Bills
340 and 355.

Many thanks for your attention to tills very
important matter.

S5inp«r»lu \\lira

ucpy : Senators Fahrenkarap and Sumner
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Only this section and § 180of this chapter apply to
éulahSOh which pres§cr|bes the organPatronpg )
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" procedure of an
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Legrslatrve committee report. — For
reporf on ch. 45 SLA 1989 (HB 20am ).
see 199 House Journal, p. 414

Am. Jur. reference. — 42 Am. Jur
Public Administrative Law, 8§ 26. 27.

article 5 Judicial Review.

Section _
900 Court review

:{I?1 Court revrevv An mterested
declaratron e validity of a re
declaratory relief jn the sulpen?r [0
atron |nvaI|d

this chap te [
r[)eal u on the

the court a}/ declare the
to compy with §§

§ lart V(ch ]

Judicial review from nonadjudlroiory
Iegrslatrve action I* provided In the
Administrative Procedure Art undrr thin
section, which section specifically provide*
for declaratory relief, but not fof a statute
of Irmrtatron* on action* Moore v, State.
%5% g No 1284(F|Ie No* 2551,2587),

In the peat the aupreme court ha*
departed from a reatrlrtlvr Inter retatron
of the ulnndimc re urrement gl
Boucher, Sup. Cl. 00 (File No
1798), 511 P'2d 1297 1973)

StundinK may be allowed one without
direct Inlereat In outcome. — The need for
review In cerUnn cw»e* may make it
desirable to allow standing to"one whose
primary interest is not in the direct outcome
of the” administrative, action, buf In its
competitive effect on his economic interest,

this chapter.

Coghill v. Boucher, Su Ct. %u No 900
(File No. 1798), 511 P.

Reitlsterrd Voters held Interested
persons”  to _ challenge election

re?ulatrons — Residents and registered
voter* held to possess standing as
‘interested ersons" under ~ the
Administrative Procedure Act (AS 4402 to
challenge the regulation* promulgated bg
the lieutenant ™ governor —under A

emer enc¥ requlation or order of e
recrte% In the ?tatement Q not %ons |tute nemer ency under § Z0of

%son may eta[Judrcral
Hrot e
for 3 sub}s/tantralgfarlure
|nt caseo an
ound t attg e facts

uatron b
rt. In.add

1515330, dealing Wrth curly countrng of
eIectron vote* Cu%hr v. Boucher Sup Ct
17981, 511 P.2d

Denial of standrn? to registered voters
would huve (he effectof unduly limiting the
possibility of a popular theck Upon
executive control 0 the eIectron &rocess

(Coglul v. Bouch er zp %)

_ Thr drsIInrtlon beiween Iegrslatrve and
inlrrprelatty rule making 1sa helpful one
when reviewing regulations adopted by
stale admmrstratrve a encres elly v

Zumare n 84% %06 1705 (File No*

The drfference in udrcrafattrtude toward
certain - administrative rules has been
characterised as a distinction between
Iegrslatrve regulations” and
"inferpretative rePuIatrons "Legislative
rtil«" has been defined as "the product of
an exercise of legislative power by an
administrative agency, pursuant to a Prant
of legislative powy, the legisfative

'Interpretative rules”. are rules
whrch do not rest upon a legislative grant of
gower (whether explicit or'inexplicit) to the

Pency to make law The distinction Is not

always easy to draw, since Interpretative

181
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niles sometimes rest_ upon statutory
authority to issue them. The distinction can
be demonstrated better hy exammmq
representative cases than by an ahstrac
definition. Kelly v. Zamarellg, ZS!&% Cl. 886
t?3(3.7505(F|Ie N0s, 1255.1250), 480 P.2d
Two distinct types of administrative
decisions on questions of law are
rec,ognlzed. One tyPe,mvoIves questions in
which the particularized experience and
knowledge of the administrative personnel
goes intq the determination. When this type
0f question is presented to the court for
review, deference should be g™en to the
administrative interpretation, since the
expertise of the agency would be_of
material assistance “to ‘the court. The
amount of deference will var dependm%
ufan  the ap?arent egree .0
reasonableness  of the adniinistrative
decision and the degree to which the
proluem involves knowledﬁe peculiar to an
industry, business, etc. The other kind of
case Presents,questhns of law in which
knowedqe V| experience in the industry
affords Tittle ‘quioance toward a proper
consideration Of the legal Issues. These
cases usually  concern . statutory
interpretation or other analysis of legal
relationships about which courts have
scnemallzed knowledge and experience.
onsequently, courts arc at least us capable
of d_eqqu_ this kind of question as an
administrative a encY Kelly v Zamarello,

Sup. Ct_Op. No. File Nos. ,
Ml?l* 2 806 1971). 125 126

Manner of review. — Where an
administrative r,e%ulatmn has been adopted
inaccordance with the F,;orocedures set forth
in the Administrative Procedure Act. and il
appears that the legislature has intended to
commit to the agenC){ discretion as to iht
Partlcular matter that forms the subject of
he. regulation, the supreme court will
review -~ the re,(t]ulanon in the following
manner First, it will ascertain whether the
requlation 15 ronnxtenl with and
reasonably necessary to carry out the
pur]K)sex " of the Statutory “provisions
conferring .rule making authority on the
agency This uspvct of review insures that
the agency has not exceeded the power
delegated by the legn latura Second, the
supreme court will dewrmine whether the
regulation Is reasonable and not arbitrary.
This latter inquiry i pr>xxr In the review 0f
any IeP|sIat|ve enactment _ Kelly v
Zamnrelio

By B

Scope of review. — When a regulation
has been adopted under a delegtion of
authority from the Ieglslature to the
administrative ager?y to formulate policies
and to act in the place of the legislature, the
supreme court should not examine the
content of the regulation to judge its
wisdom, but should exercise a. scpe of
review not unlike that exercised with
gespeéttt(c)) aNstat7u£,( FK|eI’I\Y V. égga%g)
up. . No. ile Nos. .
4£ P.2d CXDB (1971).

Standard of rewew&enerally. — AS
4462020 and AS 4462030° provide
guidance as to the standard of review for
regulations. adopted pursuant lo an
administrative a?ency's quasi-legislative
U TG e RES
up. Ct. Op. No, ile Nos. 1256),
208 73 0 (17D

“Reasonabﬂe basis" standard of review.
— See Kelly v. Zamarello, Sup. Ct. OZD No.
Y&%Fne 0s. 1% 126) 486 P.20 06

The reasonable basis approach should be
used for the most part jn cases concerning
administrative expertise as to either
complex subject matter or fundamental
gonthfocgmu’\IIano?r(l}ss (FK,|eII?Q v, 1Z2a5%1a1r%8)

U . No. ile Nos ,
4£ P.2d &B (1971). .
. Application of the reasonable basis test
is extremely useful  where the
administrative” action  under review
resembles execufive as, opposed to
legislative or judicial actw% K,ell*\J ]
Zamarello. SE&CI Ogogo. (File Nos.
12% , 486 P 20 O L

The reasonable basis a,pﬁr,oach, in_the
review of agency action which is essentially
executive in character, recogn .es that the
application of faw o “furus In an
administrative sett,lng may require
techniques quite différent from  those
tradmonaII% ”assouated with judicial

e

functions v Zamarello, Sup. Ct. O
A3 ol Nb* T8 T, A7) a6

Stated in Kmgerv v Chup%%, S% Ct
('.])B.?ﬂo. 858 (File No 15641 504 P.2d &1

Cited in Hochl v, Sabre Jet Room, Inc..

S]L&OCt Op.No 3iFile No_17].349P.2d 58
: Brudlcy v Stale, 2 Alaska I.J N

n. SJune-JuIy, 1994,

Am. Jur. reference. — 42 Am Jur,

Public Administrative law, M 186to 2C

182

§ 44.62.310

Arti,

Section .
310 Agency meetings put
312 State policy regarding

Sec. 44.62.310. Age
legislative body, of a
board, commission,
agency, or other orga
(I;.ro.ups, of the state 0
imited to municipaliti
agencies, assemblies
commissions or organ
government supporte
to spend public mon
provided by this sect
vote shall be conduct
vote of each person e
votes required to be

(b) If excepted sub
must first be convem
an executive session
contained in (C) of thi
the body. No subjects
those mentioned in t
auxiliary to the main
session.

() The following
session:
(D) matters, the im
adverse effect upon
() subjects that tc
person, provided the
(ba matters whichl
to be confidential.
(d) This section d
() judicial or qua
make a decision in
2) Juries;
parole or pard
meetings of a
5) meetings of ti
when holding a nr
qualifications, privi
e) Reasonable p
to be open under th



§ 44.62.27u
Sec. 4462270 State policy.

Quoted in State V. Tanana VaII

S ortsmens Ass'n
(File No. 3433) 583P§ f978

State Government

§ 44.62.320

Article 5 Judicial Review,

Sec. 4462300 Court review.

Two dlitinct type* of administrative
decision*, etc.

The Bupreme court has distinguished
between two types of questions which may
confront a_court_ in judicial review of
administrative action, Where the agency
decision involves the formulation  of
fundamental policy. or the particularized
expertise and experience of administrative
personnel, the court will defer to the
administrative  decision, inquiring_ only
whether it has a reasonable basis. On the
other hand, where the issues to be resolved
turn on statutory rnterFretatron the
knowledge and expertise of the agency is
not conclusive of the intent “of ‘the
Iegrslature in passin %a statute. Statutory
interpretation 'is within the scope of the
court's special competency, and it is the
codurts ddutu IIIO é:onssrrttetr tshe sCttatu)te
independently Hood v. State, Su

No. 1550 Fye No. 3289) 5P, &Et

“Reasonable basis" standard of re  w.

In accord with 2nd paragraph in original.
See Stevenson v, Burgﬂg Sup Ct. Ci% No.
1514 (File No. 2791

Where there is prrmarrly a questron
statutory interpretation ~and Iegrslatrve
infent, it is a question of whether “the
administrative agency has acted within the
scope of its authority" and concerns
"statutory interpretations requiring the
special competency of the courts.”
herefore, the reasonable basis test is not
the appropriate standard of revrew
Stevenson V. Bur ess fg No.
1514 (File No. 2791)

Alaska Workmens Com ensatron
Board. — Althougn the Alaska Workmen's
Compensatron oard _is U quasi-judiciul
?ency the same criteria forjudicial revrew

any admrnrstratrve actron should apEY

Hood'v. S & No.

State, S
No. 3289). 574 | f

Article 7. Legislative Review of Rules,

Section

32C Legislative annulment of regulations
and review

Sec, 4462320 I"%erutrve unnulment of re%ulatrons and revjew,

ﬁg The legis ature y
jes m annul a

the
the Admrnrstra ive R
24

040 — art
10SLA
ch 64SLA

309

a concurrent resolution adopted by a vote of both
guatron of an a?

At thé same time redulatron 1S 1]

leutenant dovernor shall submrt the re

partnent
%yutaf Sl

ulation Review Commrttee or review und er

S
am S 20h§7ZSLA ]%gganz 20h 278 A]%E am§ 5



§ 44.62.300 State G

Only this section and § 18)of this cha
a re ulation which prescribes the organization

]ﬁ Hggaled y féB

Le(qrslatrve commrttee report — For
report on ch. 45 SLA SHB 20am ),
see 1969 House Journal, p.

4ch SLA 190 (§
SLA 198 am §

overnment § 44.62.300
ter apply to

i IOgryprocedure ofan

art I ch M3SLA

Egoh SLA ].émjgm §4ch &b

Am. Jur. reference. — 42 Am. Jur..
Public Administrative Law, 8§ 26, 27

Article 5 Judicial Review.

Section .
300 Court review

declaratron o:{rh

declaratory relief jn th esu erl
the court ap
to compy with
emergenc¥ re
recited In the
this chapter.

tatement do
?§ lart V(ch ]

Judicial review from nonodjudlcatory
Iegrslatrve action is provided in the
Alministrative Procedure Act under this
section, which section specifically provides
for declaratory relief, bUt not for a statute
of limitations on actions. Moore v, State,
(Saegpt Oé) No. 1284 File Nos. 2551,2587),

In the past the supreme court has
departed from a restrictive interpretation
ot thr standrn regurrement othll V.

Boucher IKK) (File No
178), 511 24 1297 P1973)

Standing may be allowed one without
direct interest In outcome. — The need for
review in certain cases may make it
desirable to allow standing to one whose
primary interest is not in thé dirrrt outcome
of the” administrative action, but in its
competitive effect on hrs eoonomrc mterest
Coghill v. Boucher UZD Ct. O o

‘Interested

(Fr% No. 1798), 611

Kegliterrd * voters  held (
persons”  to _ challenge election
re?ulatrons — Residents and registered
voters held to possess standing at
"interested ersons" under " the
Administrative Frocedure Act (AS 4462)to

challenge the regulations promul ated b
the lieutenant ™ governor

A

Court revrew An interested
the valrdrt of a re uIatron b

pr co rt In.ad
d?E’glare the re uatron mvalrd

tion or order ot rep
not %ons itute an emer ency under § 0
A 199

J)%SOH may etaudrcral
ringing"a ac lon for
|t|on to any Other qround
orasubstantral arlure

his p}ré |ht case of an
n the

chapter,

eal, Upo ound t at the facts

1515330 dealing with early counting of
eIectron votes. Coghill v, Boucher. Sup, Ct.

p No. 900 (File No 17981 511 P 24 1297
would have theetfec?ot unduly limiting the
possibility of U popular check Upon
executive control o the eIectron rocess,
CoPh ill v. Boucher, S ij_g 0. 900
(File No. 1798), 511 P.

The distinction between Iegrslatrve und
Interpretative rule making is a helpful one

when revrewrn? regulations adopt ed by
state admrnrst ative’ agencies. Kelly

v
Zﬁsrhare S&Ct Opm

0. 70? (File Nos.
The drfference in ludrora? attitude toward
certain - administrative  rules

Denral of standing to registered voters

has been
characterized as a distinction lattween
Iett;rslatrve regulations” nid
"Interpretative refqulatrons "legislative
rule" has, been defined as "the product of
an exercise of legislative power by an
admrnrstratrve agency, pursuunt to a Prant
egrs lative power by the legisfative
'Interpretative Tules” are rules

whrch do not rest upon a legislative grant of
power (whether explicit or mexphcr?) to the

(rrency to make law. The distinction is not
always easy to draw, since interpretative

181
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rules sometimes rest_ upon . statutory
authority to issue them. The distinction can
be demonstrated better by exammmq
representative cases than by an ahstrac
definition. Kelly v. Zamarellg, Sup. Ct. Op.
I\B?I(B(Flle Nos. 12551256), 48 P.2d

Two distinct types of administrative
decisions on questions of law are
rec,ofg]nlzed. One tyPe_mvoIves questions in
which the particularized experience and
knowledge of the administrative personnel
goes into the determination. When this tyTpe
0f question is presented to the court for
review, deference should be given to the
administrative interpretation, since the
expertise of the agency would be_of
material assistance “to_‘the court. The
amount of oeference will vary dependin
upon  the  apparent  degree 0
reasonableness of the adnTinistrative
decision and the degree to which the
problem involves knowledﬁe peculiar to an
Industry, business, etc. The other kind of
case Fresents questions of law in which
knowedgi,e and experience in the industry
affords Tittle guidance toward a proper
consideration 0f the legal issues. These
rases u,sual!)y concern . statutor
interpretation or other analysis of legal
relationships about which ‘courts have
specialized | nowledge and experience.

onsequently, courts are at least as capable
of d_eqdmgi, this kind of question as an
B € et s A T
up. Ct. Op. S0. ile Nos. ,

I P. 2 EM 1971).

Manner of review. — Where an
administrative r,eHulatlon hns been adopted
In-accordance with the Pprocedures set forth
Inthe Administrative Procedure Act, and it
appears that the legislature has intended lo
commit to the agencY discretion as to the
Parncular matter that forms the subject of
n-_requlation, the supreme court wil
review " the re%ulatmn in the following
manner. First, it will ascertain whether the
requlation 1 consistent with and
reasonably necessary to carry ouf the
purposes ~ of the Statutory "provisions
conferring rule making autfiority on the
agency. Tins aspect of review insures that
the agency has not exceeded the power
delegated by the_legislati***, Second, the
auprcme court wiil detem.me whether the
requlation Js reasonable and not arbitrary.
THhis latter inquiry is proper in the review of
any Ieplslanve enactment. _ Kelly v,

Zamarello. Sup. CL Op. No. /05 (File' Sos.
R > B 50 il

Statutes &14.62.300

Scope of review. — When a regulation
has been adopted under a delegation of
authority from the Ie?|slature to the
administrative agency to formulate policies
and to actin the place of the legislature, the
supreme court should not exam:ie the
content of the regulatlon, to judge its
wisdom, but should exercise a’scope of
review not unlike that exercised with
respect lo a statute. KEW v. Zamarello,
%. Ct Q&.BNO. 705 (File Nos. 12551256).

P.2d 906 (1971)

Standard of reV|ew4genera|Iy. — AS
462020 and AS 4462030° provide
guidance as to the standard of review for
requlations adopted pursuant to an
administrative a?ency's quasi-legislative
rule-making function, Kelly v. Zamarello,

Sup. Ct Op. No. 706(File Nos. 12551256),
5 B (o )

“Reasonable basis" standard of review.
— See Kelly v. Zamarello, Sup. Ct. %p No.
(Y%A)Fne 0s. 125 1256) 4% P.2d 906

The reasonable basis approach should. be
used. for the most part in cases concerning
administrative expertise as to either
complex subject matter or fundamental
Eollcy formulations. Kellv v. Zamarello.

4%. Ct. O&BNO. 705 (File Nos. 12551256),
P.2d 906 (1971)

. Application of the reasonable basis test
is extremely useful  where the
adminjstrative” action  under review
resembles execufive as, o] osed to
legislative or judicial activity. K,eII)(\m\s/,

Zamarello, Sup. Ct Op. No. File
12h 1256),4%P.2d%06(1971).( ,
The reasonable basis apﬁrpach, in the

review of agency action which is essentially
executive I character, recognizes that the
application of law_to “facts in sn
administrative _ setting  may require
techniques quite différent from  those
tradltjonallié associated  with judicial
functions_ Kellv v, Zamarello, 2% Ct. gox%
P‘l%?I)(B(F”e No*. 1255 1256), 480 P.2d
Stated_in Kingerv v, Chapglﬁ, Suzp Cl.
8572No. 88 (File No 1654) 004 P.2d 831
Cited in Roehl v. Sabre Jet Room, Inc.
s]u&ocn Op. No. 3(File No, 1?, 9P.24 55
. Bradley v. State, 2 Alaska LJ. No.
n. SJuneJuly, 1994).
Am. Jur, reference.” — 42 Am. Jur,,
Public Administrative Law, ii 180 to 250
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(b) If excepted sui>
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an executive session
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§44.62.270
Sec. 4462210 State policy.

Quoted in State v. Tanara VaI7]¥3
SFportsmens Ass'n, Sup. Ct O No I
(Pile No. 3433), 583 P.2d &4

State Government

§44.62.320

Article 5 Judicial Review.

Sec. 4462300 Court review.

Two dlatlnct type* of administrative
decisions

The supreme court has distinguished
between two types of ge stions which may
confront a, cou-t in judicial review of
administrative action, Where the agency
decision involves the formulation = of
fundamental policy. or the particularized
expertise and experience of administrative
personnel, the court will defer to the
administrative  decision,  inquiring_ only
whether it has a reasonable basis. "On the
othe- hand, where the issues to be resulved
turn on statutory interpretation, the
knowledge and expertise of the agency is
not conclusive of the intent “of ‘the
le prsature in passin %a statute. Statutory
in erpretatron is within the scope of the
court's special competency, and it s the
court's dutr to consider the statute
mdependentFy Hood v State Sup Ct ?;ﬂ

“Reasonable basis” Standard of review.

In accord with 2nd paragraph in orrgrnal
See Stevenson v, |'urgess, S up Ct. 1% No.
1534 (File No. 27»1),"5/0'P.2d 728

Where there is primarily a guestron
statutory interpretation " an Iegrslatrve
intent, it is a question of whether "the
administrative agency has acted within the
scope of its authority” and concems
"statutory interpretations requiring the
1pecral competency of the courts.”
herefore, the reasonable basis test isnot
the appropriate standard ot revrew
Stevenson V. Bur ess fg No.
1514 (File No, 2791), 570 P2d728
Alaska  Worknien's Compensatron
Board. — Although the Alaska Waqrkmen's
Compensatron Board is a_ quusi-judicial
?ency the same criteria forjudicial review

any admrnrstratrve aotron should ap'p_IY
Hood v. Slate, S 20 ile
No. 3289 574 P,

Article 7. Legislative Review of Rules.

Section .
30 Legislative annulment of regulations
and review

¢. 46230

the
the Admrnrstra Ive Requ
242040 — 48%

195 A m 8 20h§7ZSLA
th 64 SLA

309

Legislative annulment o regulatr% s and revrew
ﬁgl eIe rslature tgaconcurrentresolutron ad
ay unnul a requlation of an agencg or
At 'the same time a requlation IS file bY the lieutenant governor,
leutenant dovernor ?hall submrt the requla

Hted a vote of both
eparfment,

on to the chairman of

ation Review Committee f or review underAS
lart VI (ch

1 ch BSLA

3ch
an' § 2ch 27SLA am§§5



February 14, 1980

LETTER OF INTENT

SENATE JUDICIARY COMMITTEE

The Senate Judiciary Committee, 1in reporting out SB 308,
"Relating to the Validity of Regulations™, feels that various
state agencies and departments from time to time promulgate
regulations which are totally out of line and beyond the pale
of reason.

The bureaucrats of the state are running roughshod over the
people and do not seem to understand the ever-increasing public
resentment for which the regulations are directly responsible.
The public is sick unto death of the amount of unprovoked good
that in being done for them.

It is the unanimous opinion of the committee that by compelling
the state to uphold the validity of regulations when they are
challenged that, although it may be true that the agencies

and departments involved may become swamped with litigation and
challenges, much better the onus on their backs to justify the
validity of regulations than on the backs of the 400,000 some-
odd citizens of the state to have the regulations adjudicated
invalid.

Strong letter follows!
Respectfully submitted,

rv- - *\
Senator Ziegler, Chairman Senator Meland, Member

r
/

Senator tiankworth, Member

SenaIOr Bennett, Member



Alaska Jitate “lejtslattnrs

Senate
Committee on fjudiciary Pouch V
.. . State itol
Official Businesa Juneau, AIC:spka 9811

"ebruary 14, 1980

UTTER OF INTENT

SENATE JUDICIARY COMMITTEE

The Senate Judiciary Committee, 1in reporting out SB 308,
"Relating to the Validity of Regulations™, feels that various
state agencies and departments from time to time promulgate
regulations which are totally out of line and beyond the pale
of reason.

The bureaucrats of the state are running roughshod over the
people and do not seem to understand the ever-increasing public
resentment for which the regulations are directly responsible.
The public 1is sick unto death of the amount of unprovoked good
that is being done for them.

It is the unanimous opinion of the committee that by compelling
the state to uphold the validity of regulations when they are
challenged that, although it may be true that the agencies

and departments involved may become swamped with litigation and
challenges, much better the onus on their backs to justify the
validity of regulations than on the backs of the 400,000 some-
odd citizens of the state to have the regulations adjudicated
invalid.

Strc.ig letter follows!
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The Honorable Terry Gardiner
Speaker of the House
Alaska State Legislature

The Honorable Samuel Cotten
Chairman

Rules Committee

House of Representatives

The Honorable Charles Parr
Chairman

Judiciary Committee

House of Representatives

The Honorable Mike Miller
Chairman

State Affairs Committee
House of Representatives

Re SB 308 (burden of proving
validity of regulations)

Gentlemen

This bill passed the Senate by a substantial vote.
(1980 S.J., p- 359) If enacted into law, it will create ex—
tremely serious problems. A floor amendment which would have
alleviated some of those problems was offered yesterday and

then withdrawn. I am writing in the hope that you will con—
sider these problems before any definitive House action on the
subject. I understand that the Senate recognizes that there

are serious problems in tb"s bill and anticipates substantial
amendment 1in the House.

This bill would require that, when an adminstrative
regulation 1is challenged under AS 44.62.300, the state bear

the burden of "proving”™ it valid. There are two t;eas of
difficulty: (1) the basic policy the bill reflects, and (2)
more-or-less technical, legal difficulties. I am convinced

that this bill would be inimical to the interests of the State
of Alaska, not just of the executive branch.
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In reversing the presumption of validity of admini—
strative regulations, the bill destroys the presumption here—
tofore applicable to statutes, regulations, and other govern—
mental actions. Singling out regulations for a presumption
of invalidity attacks an essential means of assuring govern—
mental fairness in dealing with all people. Administrative
regulations serve two fundamental governmental, functions:

(1) since statutes must speak in more-or-les* general terms,
regulations provide the details necessary to deal with the
complexities of a highly technical, highly populous twentieth
century society; and (2) they establish a standard for people
in dealing with their government and with each other, to avoid
their being subjected to possible arbitrary, ad hoc decision
making by that government.

Numerous statutes expressly require the adoption of
administrative regulations, and numerous statutes expressly
authorize the adoption of others. In addition, several supreme
court decisions have indicated that agency action taken in the
absence of administrative regulations 1is invalid. Even the
ombudsman has filed complaints about the absence of regulations.
Administrative agencies thus required to adopt regulations
would be unable to execute the statutes for which they are
responsible &f the regulations necessary to implement those
statutory functions do not have the benefit of the presumption
of validity.

A bill such as this, essentially stating that admini—
strative regulations are presumed invalid®, invites challenges.
A complaint need not even be well founded in order to force
the state through the hoops of "proving"™ validity. The atten—
dant expense of such a proposal is difficult to p* lict pre—
cisely, but it is evident that it would be substan ial. With
the great number of challenges certain to be 1inspired by this
bill if it passes, the witness fees, attorney fees, and related
litigation costs would require greatly expanded agency budgets.
In addition, the already crowded court dockets would become
even more unmanageable. Thus the bill would increase the court

overload, increase the cost to the state, and provide a wind—
fall to lawyers.
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While there 1is certainly a popular sentiment against
government regulation, it appears most logical to deal with
regulations in a way that allows one to distinguish between
good ones and bad ones. This bill, in a wholesale fashion,
would establish a presumption applicable to all regulations --
from fish and game season opening dates to oil and gas lease
provisions to rules of the road to public assistance applica—
tion procedures, etc.

Many people have in mind a favorite example of a
regulation that appears unnecessary or unwise, but the liter—
ally thousands of regulations which are essential to the
functioning of statutorily created programs, and which raise
little if any controversy, would be as affected by this bill as
the controversial or questionable ones.

It has been said in support of the bill that one of
its purposes 1is to avoid having people "presumed guilty"” tinder
some regulation and to enable them to enjoy the traditional
presumption of innocence until proven guilty. But most regu—
lations do not deal with a question of guilt or innocence.

They establish procedures, set standards, set prerequisites for
application for some state benefit, regulate relationships
among people, and do many things unre*ated to a presumption of
guilt or 1innocence.

Moreover, the bill creates internal conflicts within
the Administrative Procedure Act. The presumption of invalidity
is established by this bill in AS 44.62.300. But the bill does
not amend AS 44.62.100 which embodies a presumption of validity.
There is thus a conflict between the bill and the existing
statute in that a presumption of validity is not.operable if,
in fact, the agency has the burden of proving that the plain—
tiff"s alleged facts are untrue or that if true are not suffi—
cient grounds for invalidating the regulation.

In addition, it is not really clear what the bill

means by the "burden of proving."™ The general concept of
"burden of proof"™ has two essential parts: the burden of "going
forward” and the burden of "persuasion.” In traditional legal

concents, a presumption, such as the presumption of invalidity
established by this bill, would operate only on the burden of

going forward. But it is not clear whether that 1is what the
bill means.
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Another j)int left unclear by the bill is the standard
for "proving" the regulation®s validity. In reviewing various
kinds of administrative actions, the courts have developed four
standards. The one applicable to administrative regulations 1is
known as the "reasonable and not arbitrary™ test. But that
goes to the substance of a regulation rather than to the proce—

dure followed in adopting it. The bill leaves the point un—
touched.

It has also been asserted in support of this bill
that it will make agencies more concerned about citizens”
rignts. It has been my experience through many years of
dealing with state agencies that a concern for citizens and
their rights 1is directly related to the quality of people
working for the agency, and would have no relation whatsoever
to statutes establishing burden of proof tests in future law—
suits. Of course, the mere fact that an agency reaches a
policy decision different from the one some individual citizen
or some legislator might make does not mean that the agenc/ 1is
not concerned about citizens® rights or that it is disregarding
opinions that were expressed during the regulations-adoption
process. Obviously, both houses of the legislature often have
quite different opinions of what their respective constitu—
encies require but that does not mean that either house 1is
disregarding the needs of the people.

It has been suggested that this bill would provide a
means that would be more expeditious and less expensive for
individuals to relieve themselves of the requirements of
regulations they do not like (whether or not thousands of other
people, as well as the agency involved and perhaps a majority
of the legislators, think that the regulation is wise and
generally beneficial). The other avenues ™5 protest open to an
individual are AS 44.62.210"s opportunity to comment; AS 44.-
62.230"s procedure for petitioning for the adoption, amendment
or repeal of a regulation; AS 44.62.060"s legal review by the
Department of Law; AS 44.62.300"s opportunity for declaratory
relief; and, of course, working with the legislature for enact—
ment of a statute that would supersede the regulation. None of
these methods is necessarily time-consuming or expensive to the
individual, and they have the advantage of not interfering with
the regular performance of functions by various administrative
agencies. This bill, on the other hand, would be a serious
disruption to the very programs mandated by the legislature and
would be very expensive to the taxpayers of the state.
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There 1is certainly a good deal of sentiment today
against the multitude of regulations that affect our lives.
However, before taking drastic action to respond to that senti—
ment, it is well to reflect on the fact that most, 1if not all,
of these regulations, have been adopted because the legislature
directed the agencies to do so. There are other ways to deal
with the problem, and 1 would be happy to discuss them with

you, but this approach would create many more serious problems
that it would solve.

Yours very truly.

i "AAMrwm M. Gross
V.  Attorney General

AMG :md

cc: The Honorable Clem V. Tillion
President
Alaska State Senate

The Honorable Robert H. Ziegler, Sr.
Alaska State Senate

The Honorable Glenn Hackney
Alaska State Senate

Keith Specking
Legislative Assistant
Office of the Governor

Don Koch

Division of Insurance

Department of Commerce & Economic
Development

Karen Bernstein
Department of Fish U Game
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