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J u n e  29, 1979

Hon. R o b e r t  H. Z i e g l e r ,  Sr.
A l a s k a  S t a t e  S e n a t e  
Z iegler, C l o u d y ,  Smith, K i n g  &  B r o w n  
307 B a w d e n  S t r e e t  
K e t c h i k a n ,  A l a s k a  9 9 9 0 1

Re: R e p e a l  o f  A l a s k a  E n o c h  A r d e n  L a w  or P r e s u m p t i o n  of
D e a t h  A f t e r  S i x  C o n t i n u o u s  Y e a r s  of D i s a p p e a r a n c e

D e a r  S e n a t o r  Z iegler:

P u r s u a n t  to o u r  c o n v e r s a t i o n  of 28 June, 1979 r e l a t i v e  to the 
h o l d i n g  of P r e s u m p t i v e  D e a t h  He a r i n g ,  I h a v e  g a t h e r e d  the m a t e r i a l  
c o n c e r n i n g  r e p e a l  of A.S. 2 0 . 0 5 . 1 3 0  w h i c h  p r o v i d e d  that a p e r s o n  
m i s s i n g  f o r  s i x  c o n t i n u o u s  y e a r s  w a s  p r e s u m e d  to b e  d e a d  ar 1 his 
e s t a t e  w a s  to be a d m i n i s t e r e d  in a c c o r d a n c e  w i t h  the law a p p l i c a b l e  
to the a d m i n i s t r a t i o n  of the e s t a t e  o f  d e c e a s e d  per s o n s .  (Exh. A)

It is n o t e d  that this p r o v i s i o n  w a s  l o c a t e d  u n d e r  T i t l e  20, 
I n f a n t s  a n d  I n c o m p e t e n t s ,  a n d  s p e c i f i c a l l y  w i t h  t h o s e  s e c t i o n s  
d e a l i n g  w i t h  G u a r d i a n s h i p .  T i t l e  20 w a s  d e l e t e d  out of  e x i s t e n c e  
or o t h e r w i s e  a m e n d e d  b y  the U n i f o r m  P r o b a t e  C o d e  e n a c t m e n t  in 1972. 
T h i s  p a r t i c u l a r  s e c t i o n  w a s  d i s p o s e d  of b y  The v e r y  last s e n t e n c e
on the last page. 121, of  the 1^72 S e s s i o n  Laws, C h a n t e r  78, in a
m o s t  s u m m a r y  m a n n e r .  (Exh. B)

T h e  a b o v e  a c t i o n  w a s  n o t e d  in the A l s s k a  S t a t u t e s  S u p p l e m e n t  
to T i t l e  20 s o l e l y  w i t h  r e s p e c t  to the a p p o i n t m e n t  of a g u a r d i a n  
fcr a m i s s i n g  person. (Exh. C)

D e c l a r a t i o n  of D e a t h  for p e r s o n s  w h o  are m i s s i n g  a n d  p r e s u m e d  
to h a v e  d i e d  w i t h o u t  the l o c a t i o n  of t h e i r  b o d y  is c o v e r e d  u n d e r  
the C o d e  o f  C i v i l  P r o c e d u r e ,  T i t l e  9. S p e c i f i c a l l y ,  S e c t i o n s  
0 9 . 5 5 . 0 2 0  - 0 9 . 5 5 . 0 6 0  c o v e r  the subject. (Exh. D)



Hon. R o b e r t  H. Z i e g l e r ,  Sr. 
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It is m y  a s s u m p t i o n  f r o m  s t u d y i n g  the v a r i o u s  s t a t u t e s  and 
l e g i s l a t i v e  a c t i o n  th a t  the p r o v i s i o n  for the d e c l a r a t i o n  of  d e a t h  
for a p e r s o n  w h o  h a d  b e e n  c o n t i n u o u s l y  m i s s i n g  for m o r e  tn a n  s i x  
y e a r s  w a s  i n a d v e r t e n t l y  s w e p t  a w a y  w i t h  the i n t r o d u c t i o n  of the 
U n i f o r m  P r o b a t e  Code. It is f e l t  th a t  this p r o v i s i o n  s h o u l d  b e  
e f f e c t i v e  as I i n d i c a t e d  w h e n  y o u  r e c e n t l y  p o s e d  q u e s t i o n s  r e l a t i v e  
to a P r e s u m p t i v e  D e a t h  H e a r i n g  f o r  a p e r s o n  w h o  h a d  b e e n  last 
s e e n  in 1928 w h e n  h e  w e n t  i n t o  the w o o d s  hun t i n g .

M y  p a r t i c u l a r  i n t e r e s t  in t h e  .natter has n o t  b e e n  too g r e a t  
s i nce h a v i n g  b e e n  r e l i e v e d  o f  the d u t i e s  of C o r o n e r  some y e a r s  
p a s t  C o r o n e r s  w h o  h a w  m e n t i o n e d  this to m e  a p p a r e n t l y  h a v e  n o t  
g o n e  f u r t h e r  w i t h  the subject.

It is m y  r e c o m m e n d a t i o n  th a t  a s t a t u t o r y  p r o v i s i o n  be e n a c t e d  
into the C o d e  of C i v i l  P r o c e d u r e  p r o v i d i n g  th a t  a p e r s o n  m i s s i n g  
for a c o n s i d e r a b l e  p e r i o d  of time su c h  as sir y e a r s  h e  p r e s u m e d  
d e a d  a n d  a D e c l a r a t i o n  of P r e s u m p t i v e  D e a t h  be e n tered. T h i s  
w o u l d  fill the v o i d  c r e a t e d  b y  the d e l e t i o n  o f  this p r o v i s i o n  
f r o m  the G u a r d i a n s h i p  S e c t i o n ,  w h e r e  it r e a l l y  did n o t  b e l o n g ,  
an d  w o u l d  e n a b l e  the s u r v i v o r s  to a d m i n i s t e r  the e s t a t e  of the 
m i s s i n g  person.

V e r y  t r u l y  y o u r s ,

H e n r y  C. Keene, Jr. 
D i s t r i c t  C o u r t  J u d g e

H C K :ri
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February 4, 1980

The H o n o ra b le  H e n ry  C. K eene, J r . ,
D i s t r i c t  C o u r t Judge 
S ta te  o f  A la s k a  
F i r s t  J u d i c ia l  D i s t r i c t  
415 M a in  S t r e e t ,  Room 400 
K e tc h ik a n ,  A la s k a  99901

D ear H e n ry :

S e na te  B i l l  293 (p re s u m p t iv e  d e a th )  p assed  th e  S ena te  w i t h  
no d is s e n t in g  v o te s  on F e b ru a ry  1 .

I  s u s p e c t :* t  . Id  be i n  o rd e r  f o r  yo u  to  w r i t e  a l e t t e r  to  
C h a r le s  P a r - ,  C ha irm an  o f  House J u d ic ia r y  C o m m itte e , much a k in  
to  t h a t  l e t t e r  yo u  w ro te  me when yo u  f i r s t  c a l le d  th e  p ro b le m  
to  my a t t e n t i o n .

I t  m ig h t  be a good id e a  to  send b l i n d  c o p ie s  o f  y o u r  l e t t e r  to  
O ra l and T e r r y ,  b o th  o f  whom a re  i n  a p o s i t io n  t o  e x p e d ite  
House a c t io n .

R e g a rd s ,

R o b e rt H. Z ie g le r ,  S r .

RHZ: l k
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Clem V. T i l l i o n ,
P r e s id e n t  o f  th e  S ena te  
Room 101 C a p i t a l  B u i ld in g  
Ju n e a u , A la s k a

Re: SB 293 .

D ear M r. P r e s id e n t :

When th e  S e na te  J u d ic ia r y  C om m ittee  c o n s id e re d  th e  c a p t io n e d  
b i l l  a t  i t s  r e g u la r l y  s c h e d u le d  h e a r in g  on J a n u a ry  2 9 , 1980, 
D o n a ld  P. Koch o f  th e  D iv is io n  o f  In s u ra n c e  t e s t i f i e d  b e fo r e  
u s ,  a d v is in g  us t h a t  th e  D iv is io n  was n o t  opposed  t o  th e  l e g i s ­
l a t i o n .

H ow ever, M r. Koch s ta te d  t h a t  th e re  had  been an o c c a s io n  when 
a l i f e  in s u ra n c e  com pany, n o tw i th s ta n d in g  th e  d o u b le  in d e m n ity  
p r o v is io n  f o r  a c c id e n ta l  d e a th  c o n ta in e d  i n  i t s  p o l i c y ,  had  
p a id  th e  b e n e f ic ia r y  o n ly  th e  fa c e  am ount o f  th e  p o l i c y .

I t  i s  th e  i n t e n t  o f  th e  S e na te  J u d ic ia r y  C om m ittee  t h a t  a 
p re s u m p tiv e  d e a th  c e r t i f i c a t e  s h a l l  have  th e  same fo r c e  and 
e f f e c t  as a r e g u la r l y  Is s u e d  d e a th  c e r t i f i c a t e  in s o f a r  as 
a s c e r t a in in g  th e  am ount o f  In s u ra n c e  p ro c e e d s  p a y a b le  i s  
c o n c e rn e d .

R e s p e c t f u l ly  s u b m it te d ,

-> I /  /  i —\(
S E N A T O R  M E S m 1. " C H A I R M A N   S E N A T O R  K H A N R .  M E M B E R ------------

S E M T O IT B E N H ETT'; M E M B E R -

Se n a t o r  r a y , >
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C H A M B E R S  O F

C. KEENE, Jr., judge

FIRST JUDICIAL DISTRICT 
415 MAIN STREET, ROOM 400 

KETCHIKAN, ALASKA 
99901

J a n u a r y  21, 19 8 0

Hor. R o b e r t  H. Z i e g l e r ,  Sr 
A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

G o  l o

Re: P r e s u m p t i v e  D e a t h

D e a r  S i u m L o r  g i e g l t f i :

T h i s  is in r e p l y  uo y o u r  l e t t e r  o f  J a n u a r y  16, 1980.

F i r s t  a n d  f o r e m o s t ,  I m u s t  a d m i t  t h a t  the s e c t i o n  p o i n t e d  
o u t  b y  Mr. V a s s a r  p r o b a b l y  e s c a p e d  m y  n o t i c e  a l t h o u g h  I h a v e  
c o n s i d e r e d  i t  in che p a st.

H o w e v e r ,  I d o  n o t  t h i n k  it w i l l  fit the bill. Sec. 13.06.
035 is a r u l e  of e v i d e n c e  only. M y  e v a l u a t i o n  is t h a t  th i s  is 
n o t  s u f f i c i e n t  for t h e  a v e r a g e  m a g i s t r a t e  o r  j u d g e  h a n d l i n g  
p r e s u m p t i v e  d e a t h  c e r t i f i c a t e s  to  a c t  upon. A  p r o v i s i o n  w h i c h  
is m o r e  in t h e  n a t u r e  o f  a d i r e c t i v e  o r  a u t h o r i t y  f o r  s p e c i f i c  
a c t i o n  is n e e d e d .

I, t h e r u f o ' a ,  feel t h a t  S e n a t e  3 i l l  No. 293 is s t i l l  n e c e s­
sary. T h i s  e v a l u a t i o n  is b a s e d  on d i s c u s s i o n s  w i t h  o t h e r  j u d i c i a l  

o f f i c e r s  a n d  m y  o w n  e x p e r i e n c e .

V e r y  t r ^ y  y o u r s ,

H e n r y K e e n e ,  Jr. 
D i s t r i c t  C o u r t  J u d g e

H C K : r i

Enclosures
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LEGISLATIVE A F F A I R S  A G E N C Y

M E M O R A N D U M  J a n u a ry  15, 1980

SUBJECT: P re s u m p tiv e  D eath
(W ork O rd e r Number 7316)

TO. S e n a to r  R o b e rt H. Z ie g le r ,  S r .

FROM: K e n n e th  E. V a ss a r
L e g is la t i v e  C ounse l

E n c lo s e d  i s  th e  l e t t e r  fro m  Judge Keene w i t h  b a c k -u p  " e x h i b i t s " .  
I  have fo u n d  i n  th e  U n ifo rm  P ro b a te  Code (AS 1 3 .0 6  -  1 3 .3 6 ) 
a s e c t io n  w h ic h  i s  s u b s t a n t ia l l y  s im i la r  to  th e  re p e a le d  
s e c t io n  r e f e r r e d  to  i n  Judge K e e n e 's  l e t t e r  and to  th e  
p r o v is io n s  o f  SB 293 . T h a t s e c t io n  i s  AS 1 3 .0 6 .0 3 5 (3 ) ,  
w h ic h  p r o v id e s :

Sec. 1 3 .0 6 .0 3 5 . EVIDENCE AS TO DEATH OR STATUS. In  
p ro c e e d in g s  u n d e r t h i s  co d e , th e  r u le s  o f  e v id e n c e  i n  
c o u r ts  o f  g e n e ra l j u r i s d i c t i o n  in c lu d in g  any r e l a t i n g  
to  s im u lta n e o u s  d e a th s , a re  a p p l ic a b le  u n le s s  sp e ­
c i f i c a l l y  d is p la c e d  by th e  code . In  a d d i t io n ,  th e  
f o l lo w in g  r u le s  r e l a t i n g  to  d e te r m in a t io n  o f  d e a th  and 
s ta tu s  a re  a p p l ic a b le :

k  k k
(3 ) a p e rs o n  who i s  a b s e n t f o r  a c o n t in u o u s  

p e r io d  o f  f i v e  v e a rs ,  d u r in g  w h ic h  he has n o t  been 
h e a rd  fro m , and whose absence i s  n o t  s a t i s f a c t o r i l y  
e x p la in e d  a f t e r  d i l i g e n t  s e a rc h  o r  i n q u i r y  i s  presum ed 
to  be dead ; h is  ^ a t h  is  presum ed to  have o c c u r re d  a t  
th e  end o f  th e  p e r io d  u n le s s  th e re  i s  s u f f i c i e n t  e v i ­
dence f o r  d e te rm in in g  t h a t  d e a th  o c c u r re d  e a r l i e r .

I  r e g r e t  n o ;  h a v in g  seen t h i s  s e c t io n  p r e v io u s ly .  I t  a p p e a rs  
to  a c c o m p lis h  Judge K e e n e 's  g o a l.

KEV:1 j  b

Enclosures



M E M O R A N D U M S ta te  o f  A la s k a

t o : Honorable Robert Ziegler, Chairman 

Senate Judiciary Committee

THRU: Kenneth C. Moore

Director

f r o m : Donald P. Koch

Chief of Market Surveillance 

Division of Insurance 

Department cf Commerce 

and Economic Development

d a t e : January 31, 1980

FILE NO:

TELEPHONE NO:

s u b j e c t : Presumptive Death Certificates

Senate Bill 293

On January 29, 1980, I appeared before your committee concerning Senate 

Bill 293, an Act relating to presumptive death. After our testimony 

you requested that we provide information to you in memo form. The in­

formation follows.

The Division of Insurance is not opposed to this legislation, but we 

do have some concerns relating to the impact of a presumptive death cer­

tificate under AS 09.55.020-060.

The primary concern relates to the effect of a presumptive death cer­

tificate on the contractual obligation of a life Insurer to discharge 

the coverage amount on its policy with the issue of a presumptive 

death certificate. AS 09.55.050 states, 1n part:

Upon the entry of the order and the recording and filing of the 

"presumptive death certificate" as herein provided, the missing 

person is presumed to be dead, and his estate may be administered 

1n accordance with the then existirg provisions of law applicable 

to the administration of the estates of deceased persons.

The phrase "may be administered" raises the question of whether an 

Insurer must discharge Its coverage amount in the absence of a 

phrase "shall be administered." We are not suggesting that this 

language change be made since there are other reasons for the 

use of that particular permissive language rather than mandatory 

language. The loophole created, however, for insurers 1s one 

that should be sealed.

We have no evidence that Insurers are falling to respond upon 
issuance of a presumptive death certificate, but we are aware of 

at least one situation where an amount was paid which may not have 

been the correct amount, which brings us to our second concern. Some
policies have a provision whereby tne death benefit 1s doubled
or tripled if the death is accidental. About eight years age, a 

presumptive death certificate was Issued when a fisherman was presumed 

dead after the wreckage of his fishing boat was found. No body was 

ever recovered. The insurer paid the face amount of its policy,

$10,000, but refused to consider the double indemnity provision 

even though the circumstances surrounding the issuance of the

certificate suggests that the loss of life had to have been accidental.

02-001 A (R * v . 10/79)



The proposed amendment is not disturbing to the division since there is 

the six year requirement. While it may be possible that the person 
presumed deceased is actually a deserter, that situation could exist 

under the present law and is not a real concern. In checking with the 

Bureau of Vital Statistics, the State Registrar, Joan Brooks, advises 

that there has never been a case 1n Alaska where a presumptive death 

certificate has been reversed because the person was later found to be 

alive.

We believe that some legislative clarification or statement of intent 

would be useful and an aia to the public. We appreciate your Interest 

in this issue, and we will be happy to assist you in whatever way you 

feel would be helpful.

DPK/sa
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