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D e a r  S i r :

I a m  a g u i d e ,  c o n c e r n e d  w i t h  w h a t  I f o r e s e e  h a p p e n i n g  t o  o u r  

p r o f e s s i o n ,  a n d  I a m  w r i t i n g  y o u  t h i s  l e t t e r  t o  a s k  y o u r  o p i n i o n .

T h e  G u i d e  L a w  s e t  u p  t h e  G u i d e  B o a r d  t o  p e r f o r m  t w o  p r i m a r y  f u n c ­

t i o n s ,  t h a t  is, (I) t o  s e r v e  as  a n  i m p a r t i a l ,  i n d e p e n d e n t  a r b i ­

t r a t o r  r e g u l a t i n g  g u i d e s ,  a n d  (2) t o  a l l o c a t e  g u i d i n g  a r e a  p e r m i t s

I t h i n k  a n y  g u i d e  w h o  a ; e n d e d  t h e  l a s t  d i s c i p l i n a r y  s e s s i o n  o f  

t h e  G u i d e  B o a r d  c a m e  a w a y  l e s s  t h a n  s a t i s f i e d  w i t h  i t s  p e r f o r m a n c e  

T h e  A t t o r n e y  G e n e r a l ' s  o.'fice s e e m s  t o  h a v e  s o  t a k e n  o v e r  t h e  p r o ­

c e e d i n g s  t h a t  t h e  B o a r d  d o e s n ' t  f u n c t i o n  as an i n d e p e n d e n t  b o d y  

e x e r c i s i n g  a j u d g m e n t  s e p a r a t e  f r o m  t h e  d e s i r e s  o f  t h e  e n f o r c e m e n t  

o f f i c e r s .  S u c c u m b i n g  t o  t h e  D e p a r t m e n t  p r e s s u r e  t o  p u n i s h  a g u i d e  

e v e n  t h o u g h  t h e  g u i d e  h a s  b e e n  a c q u i t t e d  by a j u r y  a f t e r  a f u l l  

t r i a l  g o e s  b e y o n d  f a i r n e s s  a n d  d u e  p r o c e s s .  T h e s e  d i s c i p l i n a r y  

f u n c t i o n s  m i g h t  b e t t e r  b e  l e f t  w i t h  t h e  c o u r t  s y s t e m  w h i c h  is  s e t  

u p  t o  h a n d l e  s u c h  t h i n g s .

I t  is o b v i o u s  t o  me  t h a t  t h e  r e s u l t s  u n d e r  t h i s  B o a r d  s y s t e m  a r e  

u n f a i r ,  a n d  t h a t  o u r  l i v e l i h o o d  e x i s t s  a t  t h e  w h i m  o f  t h e  p r o s e c u ­

t o r  s o  l o n g  a s  t h e  G u i d e  B o a r d  h a s  t h e s e  p o w e r s .  D o n ' t  t h i n k  it 

c a n ' t  h a p p e n  t o  y o u ,  e s p e c i a l l y  in v i e w  o f  a l l  o f  t h e  r e s t r i c t i v e ,  

t e c h n i c a l  a n d  o v e r  d e t a i l e d  r e g u l a t i o n  w h i c h  c o v e r  g u i d i n g  l i k e  a 

d o u b l e  b l a n k e t .

R e p e a l i n g  t h e  g u i d e  l a w  w i l l  p u t  l i c e n s e  p r o c e e d i n g s  b a c k  i n  c o u r t  

w h e r e  a j u r y  s t a n d s  b e t w e e n  y o u  a n d  t h e  p o w e r  o f  t h e  S t a t e .

F u r t h e r m o r e ,  in a l l o c a t i n g  g u i d e  a r e a 3 ,  s o m e  g u i d e s  g o t  n o t h i n g ,  

s o m e  n o t  e n o u g h  t o  m a k e  a l i v i n g ,  a n d  s o m e  a p p e a r  t o  h a v e  d o n e  w e l  

W h i l e  I w a s  o n e  o f  t h e  m o r e  f o r t u n a t e  o n e s ,  t h e  l a n d  w i t h d r a w a l s  

b y  t h e  F e d e r a l  g o v e r n m e n t  h a v e  m a d e  t h e  G u i d e  B o a r d  a l l o c a t i o n s  

o b s o l e t e  a n d  t h e  w h o l e  s y s t e m  o f  a r e a  a l l o c a t i o n  n o  l o n g e r  a p p e a r s  

f e a s i b l e .
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Bes i d e s ,  a lmost  no Na t i v e  gu i d e s  were a b l e  t o  q u a l i f y  f o r  areas under 
the r e g u l a t i o n s  e s t a b l i s h e d  by the Board,  and the Na t i v e  groups 
r i g h t f u l l y  f e e l  t hey got  a raw d e a l .  As a r e s u l t ,  they are mount i ng 
an e f f o r t  to r e p e a l  the gu i d e  l aw ,  and f or  the reasons se t  f o r t h  
i n  t h i s  l e t t e r  I  urge you t o j o i n  w i t h  them.

A l t hough  the few gu i d es  who s t i l l  have adequat e  areas may favor  r e ­
t a i n i n g  the who l e  g u i d e  l aw,  I  t h i n k  t hey may be t a k i n g  a sho r t  s i g h t e d  
p o s i t i o n .  F i r s t  o f  a l l ,  the Na t i v e  groups w i l l  s h o r t l y  be c o n t r o l l i n g  
much of  the l and and access  to i t ,  and s e c o n d l y ,  the S t a t e  i s  t r a n s ­
f e r r i n g  g r e a t e r  powers to the l o c a l  r e g i o n a l  game boards wh i c h  w i l l  
be c o n t r o l l e d  by t he Na t i v e  g roups .  So whe t he r  you p r e s e n t l y  have 
a gu i d e  area or no t ,  you w i l l  no t  be a b l e  to gu i d e  w i t h o u t  c o o p e r a t i n g  
w i t h  the Na t i v e  o r g a n i z a t i o n s  d i r e c t l y  i n v o l v e d .

Do you want to f i g h t  w i t h  them ove r  the g u i d e  l aws ,  and a n t a gon i z e  
the peop l e  we w i l l  have to work w i t h  i n  the f u t u r e? Suppose i n  r e t a l ­
i a t i o n  they se t  up s u b s i s t a n c e  h u n t i n g  p r o v i s i o n s  t h a t  v i r t u a l l y  e l i m ­
i n a t e  gu i d i ng? Suppose a l o c a l  game board adopts a r e g u l a t i o n  p r o ­
h i b i t i n g  the remova l  of  meat ,  a n t l e r s ,  s k i n s  and capes from the game 
management u n i t  where t he an ima l  was taken? T h i s  has a l r e a d y  been 
proposed i n  one u n i t !  What good w i l l  a g u i d i n g  area be then?

We must coope ra t e  and work w i t h  t hese groups i f  we expec t  them to 
coope ra t e  w i t h  us i n  the f u t u r e  f o r  the oest  c o n s e r v a t i o n  and u t i l i ­
z a t i o n  of  t hese r e s ou r c e s .

I  t h e r e f o r e  urge you to j o i n  w i t h  the Na t i v e  e f f o r t  to r epea l  t he 
gu i de  l aw,  and I 'm e n c l o s i n g  h e r e i n  a b a l l o t  f or  a st raw p o l l  among 
the g u i d e s ,  a sk i ng  you t o l e t  me know your o p i n i o n .

J o i n i n g  the Na t i v e  e f f o r t  to r e p e a l  t he  g u i d e  l aw w i l l  a b o l i s h  the 
Gu i de Board,  r e t u r n i n g  t o the c o u r t s  the l i c e n s e  r e v o c a t i o n  and sus ­
pens i on  q u e s t i o n s ,  and w i l l  a l s o  show the Na t i v e  groups t h a t  we are 
r eady ,  and w i l l i n g  t o j o i n  w i t h  them i n  the management of  these w i l d  
game r e s ou r c e s .

Thank you f or  r e a d i n g  t h r ough  t h i s ,  and doub l e  t hanks for  mark i ng the 
b a l l o t  and m a i l i n g  i t  back t o  me.
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Guide Board D isc ip linary  Actions: 
Senate Committee Review

The House Judiciary Committee ju s t cancelled a 
hearing that I  had intended to be present at on Tuesday,
February 6; I  therefore am not going to be able to  make i t  
to Juneau u n t il  the 13th of February. However, I  am sending 
a b r ie f outline o f some of the arguments fo r keeping guide 
d isc ip lin a ry  hearings as they presently e x is t under AS 08 .54 .200(a). 
I  also include a l i s t  of those guide board cases that resulted 
in revocation or suspension of licenses, although th is  l i s t  
is  probably incomplete.

The Guide Licensing and Control Board is  presently 
required to hold a hearing to determine whether d isc ip lin a ry  
action sha ll be taken against a guide whenever a guide is  
charged with or convicted of a state or federal sport f is h , 
game or guide statute or regulation , or i f  the board receives 
complaints concerning the licensee from three or more 
c lie n ts  of separate p a rtie s . AS 08 .54 .200(a). The "charge" 
may be made by the board or Department o f Commerce, based on 
an adm inistrative investiga tion .

The Guide Board's duty as an adm inistrative body 
is  to determine whether a person is  morally f i t  to be a 
guide and to continue to engage in law ful guiding.
Alaska Board of Fish & Game v . Loesche, 537 P .2d 1122, 1125 
(Alaska 197 5) . "Morally'1 is  used in  the broad sense of the 
word - whether the guide is  e th ic a lly  competent. The board 
does not determine c rim in a lity , and i t s  d isc ip lin a ry  function 
is  p rim arily  remedial. Hence the board is  not bound by a 
crim inal burden of proof, crim inal ru le s , or the resu lts  of 
crim inal prosecutions. Agency action is  c i v i l ,  remedial and 
bound by adm inistrative procedures.

I f  the guide board were lim ited  to d isc ip lin in g  
only guides convicted of crim inal conduct, the board would 
bo placed in the implausible and indefensible position at 
times, o f licensing a guide, and holding him out to the 
world as q u a lifie d  to guide, even though he may have engaged
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in the most egregious kind of unethical conduct imaginable.
For example, a guide could have hunted and harrassed game 
with a irp lanes, wasted game meat, and taken an o v e r- lim it o f 
species; because of a technical or procedural e rro r in  
obtaining evidence re su ltin g  in a suppression order in  the 
crim inal case, or because o u t-o f-s ta te  witnesses refuse to 
or are unable to te s t i f y  against the guide in  a crim inal 
action , or simply because of the vagaries of a ju ry , the 
guide may not be convicted. The board would be bound to 
allow a guide to continue to be licensed, even though i t  
knew, by a preponderance of evidence, that the guide was not 
f i t  fo r  the profession. Game v io la tio n  cases are d i f f ic u l t  
to  estab lish ; they often occur in  remote areas where they 
are d i f f ic u l t  to detect. They also often do not receive the 
same atten tion  of prosecuting attorneys tha t is  given to 
robbery, murder and other cases.

L im iting the guide board to hearing only cases 
based on crim inal convictions is  also inconsistent with the 
guide chapter as a whole. The guide board is  charged, in 
AS 08.54.040 with establishing guide performance standards 
and with p roh ib iting  unsportsmanlike, unethical or unsafe 
guiding a c t iv it ie s , and a c t iv it ie s  against conservation 
p rin c ip les or degrading to the guiding profession. The 
board is  authorized to revoke or suspend a guide's license 
fo r unethical or unsafe conduct or conduct tha t adversely 
a ffe c ts  natur-il resources. AS 08.54 .200. In order to 
accomplish these ends the board must be able to  hear a cabe 
even absent a crim inal conviction.

Other licensing boards and agencies are not 
lim ited  to cases involving a crim inal conviction before they 
can inquire as to the fitn e ss  of the ind iv id ua l to be licensed 
fo r tha t profession. For example, d is c ip lin a ry  action may 
be taken against a lawyer even though he may have not been 
convicted of any crime. Ex parte W all, 107 U.S. 265 (1883) .
A guide must be accorded due process in  a d iscp linary 
hearing, since his guide license has some proprietary value 
(Herschcr v . S ta te , Department o f Commerce, 568 P .2d 996 
(Alaska 1977)); however d isc ip lin a ry  action against a guide 
regardless of crim inal conviction is  not only appropriate 
but is  the only way re a lis t ic a lly  to maintain the high 
standards of professional conduct that are demanded of 
guides in  the State of Alaska.

The Guide Board has taken d is c ip lin a ry  action 
against several guides, sometimes based on unethical conduct 
and other times based on crim inal convictions.
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In  Re Richard Herscher -  Resulted in  revocation of 
Mr. Herscher s guide license based on two crim inal convictions. 
The board also heard evidence of unethical conduct, wherein 
Mr. Herscher had endangered the l i f e  o f an Alaska State 
Trooper, but the consideration o f th is  unethical a c t iv ity  
was stricken  in  the Supreme Court of Alaska because at the 
time the board did not have any regulations defin ing the 
term "unethical a c t iv ity "  and the Alaska Supreme Court ruled 
that without such regulations the unethical a c t iv ity  language 
o f the statu te was too broad. The board has, subsequent to 
the Herscher case, adopted substantive regulations defin ing 
unethical conduct. 12 AAC 38.180.

In Re John Pangborn -  Mr. Pangborn's license was 
revoked in  1978, the revocation being based in  part on 
convictions of taking a cub bear, and burying the carcass on 
a guided hunt, while he was already on probation fo r an 
e a r lie r  v io la tio n .

In  Re Martin Kasser - Mr. Kasser's guide license 
was revoked in 1978 based on two crim inal convictions.

In Re Erickson -  A 1974 case in which Mr. Erickson 
lo s t h is guide license as a re su lt o f an i l le g a l moose hunt 
with Garner Ted Armstrong.

In Re Edward L . Stevenson -  Resulted in a suspended 
suspension i .e .  probation, as a re s u lt of improper bear hide 
sealing (1977).

In Re Richard L. bask (1977) -  Resulted in  a two 
year denial or renewal of h is license fo r taking big game 
same day as airborne.

I n Re Harry Morton -  The board decided to deny 
renewal of Mr. Morton's assistant guide license based on 
non-residencey (1978).

In Re Eugene Kcmpf -  This case resulted in a one 
year suspension lo r  i l le g a l sport fish in g  (1977).

In Re P h il l ip  Esai -  The board put Mr. Esai on 
probation fo r one year upon a finding tha t ho had fa ile d  to 
be present when his assistant guide was guiding (1977) .

In Re Blankenship -  License revocation based on 
two convictions (1977).

a  '■ o
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In Re Warren -  Resulted in  a one year probation 
fo r Mr. Warren upon a find ing that he had guided in  a 
d is t r ic t  fo r which he was not c e r t if ie d  (1977).

In Re Wilder Rice -  Two years suspended license in 
1978 fo r one state game regulation v io la tio n  and unethical 
conduct.

In Re Loesche -  License revoked by Fish and Game 
Board, predecessor of the Guide Board, fo r  crim inal and 
unethical conduct.

In Re Ramstad -  License revoked fo r  crim inal 
v io la tio n s .

I  do recommend that the sta tu te  be changed in one 
regard: delete the requirement tha t the board revoke a
license when a guide has been convicted of two f is h  and game 
or guiding statutes or regulations. I  do not believe that 
th is  provision of the statu te is  le g a lly  defensib le , because 
i t  takes any d iscretionary au tho rity  out o f the board, and 
would require i t ,  te ch n ic a lly , to revoke a guide's license 
fo r two minor sport fish in g  v io la tio n s  that may have occurred 
at any time in the guide's career. I  believe tha t th is  
sta tu te should be amended in  th is  regard on ly .

SEF: In
cc: B i l l  Bellingar

Fred Wolstad
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OS 54.190- Expiration and renewal, (a) A  master guide, 

^  -red guide, class-A assistant guide, assistant guide or transporter 

^*7^ expires on December 31, following issuance.
"T^v'o license may be issued to a class*A assistant guide or assistant 

Vno has failed to renew his license for two consecutive years 

he again meets the qualifications for initial issuance of the

K master or registered guide who fails to renew a license is not 
1. -Lj to requalify under § 100(2) or § 110(8) of this chapter, 

Z  Actively. (§ 1 ch 17 S L A  1973; a m  § 12 ch 127 S L A  1974; a m  § 4 ch 

*LA 1976)

of amendments. —  The 1974 
^ substituted "class-A assistant 

^ {^ "class-A guide” in subsection

*-m :?76 amendment substituted 
; a- : cuide or transporter license" for 
- O M  guide license" in subsection 

. : nivd “following issuance” to the 

.. , ' vat subsection.

Editor's note. —  Section 10, ch. 106, S L A  
1976, provides: “Nothing in this Act gives 

a person licensed as a transporter a right 
as an air carrier which he does not 
otherwise hold under law."

Legislative committee report. —  For 
report on ch. 127, S L A  1974 ( S C S H B  817 a m  
S), see 1974 House Journal, p. 657.

OS.54.200. Grounds for disciplining a licensee, (a) The board 

» hold a hearing to determine if disciplinary action is necessary if 

. complaints concerning the licensee have been filed with the board

- *iree or more clients of separate parties; or

; i licensee has been charged with a violation of federal or state
... f_-h. game or guide statutes or regulations; or

: a licensee has been convicted of a violation of federal or state sport
*-• „*ime or guide statute or regulation.

After a hearing, the board may revoke, suspend, or deny renewal 
i -ir.se if the hoard finds that the licensee

. engaged in unethical activity, unsafe activity, or activity which 
*- -rvly affects the natural resources of the state when such activity 
.-•' i.ited to the legal and legitimate purposes of the contract hunt;

. violated a provision of a federal or state sport fish, game or guide 
‘•‘V.r or regulation.

After a hearing, the board shall revoke a license if the board finds
•' v '-v.v licensee

■ not meet the qualifications specified by statute or regulation 
* class of license held;

- incompetent as a master guide, registered guide, class-A 
“‘aUr.t guide, or assistant guide;

*o» been convicted of two violations of federal or state sport fish, 

guide statutes or regulations, 

person who is disciplined under this section may engage in any 

°r transporting activity during the period of license revocation

§ 08.54.200
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