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)t SENATE HESS COMMITTEE (HACKNEY, FERGUSON, TOLLETTA, FAHRENKAMP
*; . STURGULEWSKTI) X * - -/

FROM*  ANN HELEN WEBB (PSYCHOLOGIST EMPLOYED IN FAIRBANKS)
1? M 7-2 BRIGHAM WAY, FAIRBANKS, -AK 99701 - --

479-5798 (HOME) 452-1575 (WORK)

MESSAGE: I STRONGLY SUPPORT THIS BILL. I HAVE A ELEMENTARY SCHOOL AGE
DAUGHTER AMD WOULD PREFER TO CHOOSE HER SCHOOL WITH THE KNOWLEDGE
THAT MY CHOICE IS NOT A FINANCIAL BURDEN. I AM WILLING TO PAY
LOCAL TAXES TO SUPPORT LOCAL SCHOOLS AND WOULD PREFER TO ENROLL
MY DAUGHTER IN PRIVATE SCHOOL WITH A TAX BREAK FOR MYSELF.

FBKS LIO/AW7EOQOM



S HAMMOND, GOVERNOR
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February 5, 1979

The Honorable Glenn Hackney

Chairman

Senate Health, Education & Social
Services Committee

Alaska State Legislature

Juneau, Alaska

Re: Senate Bill No. 48
Dear Senator Hackney:

Senate Bill No. 48, an Act establishing a tuition credit under the Alaska
net income tax, was introduced iIn the Senate on January 16, 1979 and was
referred to the Senate Health, Education & Social Services and Finance
Committees.

For the consideration of the Senate Health, Education & Social Services
Committee, 1 am enclosing a copy of a Fiscal Note prepared by Mr. Gary
Jenkins, Director, Audit Division, Department of Revenue concerning the
proposed legislation.

Sincerely,

R. D. Stevenson
Special Assistant

ec: The Honorable John C. Sackett
Chairman
Senate Finance Committee

John Messenger
Deputy Commissioner
Department of Revenue

Gary Jenkins, Director
Audit Division
Department of Revenue



ROW

D.

Stevenson DATE: February 1, 1979

Special Assistant
Department of Revenue FILENO:

TELEPHONE NO:
Gary L Jenkin™~”™~/\\/ subject: Senate B ill No. 48
Director
Audit D ivisi
1t is extrem ely difficult to estim ate the actual dollar effect
of the tuition credit proposed by SB 48 because of the alm ost
to tal la c k of inform ation available regarding the number of
students attending vocational schools and schools of higher
education. I'n discussions with various personnel in the Depart-
ment of Edwucation, | w as advised that la st year's enrollm ent
in private elem entary and secondary schools in the state was
3,130 and that there is a possible 800 to 900 in other private
schools on w hich they did not have inform ation . The sta ff
working with the higher education loan funds advised me there
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THE LEGISLATURE OF THE STATE OF ALASKA

ELEVENTH LEGISLATURE

FISCAL NOTE

REQUEST

Bill/Resolution No._ Senate B ill N o . 48
Title An Act establishing a tuition credit under the AK net inrnm p tav
Requested by Health . Education & S ocial Services and Date February 1; 1979-
Finance Committees
1. FISCAL DETAIL
Agency Affected Revenue
Program Category Affected Fisral Servires
BRU, Program, or Subprogram(s) Affected Anrli t- Piviginn
(Note: If more than one budget component is affected, separate line-item amounts and funding for each
component in the analysis section.)
EXPENDITURES (Thousands of Dollars) flnnp
FY 79 FY 80 FY 81 FY 82 FY 83 FY 84
100 PERSONAL SERVICES
?00 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
,S00 EOUTPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS. ETC.
TOTAL
FUNDING (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Fund Source)
FULL TIME
PART TIME
TEMPORARY
I1l. ANALYSIS (See Fiscal Note Preparation Instructions, Section 111)
See attached memo to R . D. Stevenson dated 2/1/779.
V. DATE February 1, 1979 PR
Original: Legislative Finance
cc: Budget and Management

Prime Sponsor (First Legislator Named)

13-001 (Rev. 12/78)



D. W. Schultz, Superintendent

P.0. BOX 289
PETERSBURG, ALASKA 99833

March 14, 1979

Senator Hackney, Chairman
Health, Education, and Social
Services Committee

Alaska State Legislature
Juneau, Alaska

Dear Senator Hackney:

The Petersburg School P,card stronplv
opposes SB A8 and the $500.00 tax break
for people enrolling their children iIn
private and religious schools. We feel
that this bill would erode financial
support fcr the public schools and reduce
the effectiveness of the programs now
offered to the children of Alaska.

Thank you for your attention on this
matter .

cc: kep. Ernie Hauj*en

An Equal Opportunity Employer

ACCREDITED BY NORTHWEST ASSOCIATION OF SECONDARY AND HIGHER SCHOOLS
MIVER ALASKA SCHOO. BOARD ASSCOATION



KODIAK ISLAND BOROUGH SCHOOL DISTRICT

P.0. BOX 886
KODIAK, ALASKA 99615

TELEPHONE: (907) 486-3131

March 16, 1979

The Honorable Glen Hackney
Senate Finance Committee
Alaska State Senate

Pouch V State Capitol B.Ldy.
Juneau, Alaska 99811

Re: SB48 Educational Tuition Credit

Dear Senator Hackney:
I oppose SB48 for both financial and philosophical reasons:

(D According to the information I have received, the
fiscal impact of these tax credits would be
$5,000,000 in State revenue in a year when we
can least afford it; and

(@ This would supporta dual-system of schools in
the State. We are assuming our obligations to
provide an education to all Alaskan students
through one system, the public schools, and 1
do not feel that it would be appropriate for the
State to support two systems.

Within the one State-supported school system we can and do provide
a number of alternatives forstudents, and I feel we should continue
these efforts and to rely onthe local school boards to reflect
community needs iIn their decision-making.

Sincerely,

John E. Anttonen
Superintendent



P.0. Box 196
Dillingham, Alaska 99576

Phone (907) 842-5288
NCHoqv™

March 9, 1975

The Honorable Glenn Hackney, Chairman
Health, Education and Social Services
Alaska Senate

Pouch V

Ouneau, Alaska 99811

Dear Senator Hackney:

I am writing to express concern redafding Senate Bill 48, which
would provide tuition tax credits 7 The loss of revenue to the

State resulting from passage of SB 48 would be substantial and

would come at a time when revenue is in short supply. However,
the most serious objection to the bill is that it would violate
the basic constitutional principle of separation of church and

state by indirectly supporting religious education.

Your efforts to insure the defeat of SB 48 will be appreciated.

Sincerely,
KOUGANEK
Robert Van Slyke, Ed.D
Superintendent
ALEKNAGIK NEW STUYAHOK
alek]?agim V. ORTH shorV / ekwok
ToGIAK * / TWIN
f HILLS
DILUNGHAM LEVELOCK
MANOKOTAK
V CLARKS'

//XPOINT



PUBLIC SCHOOTLS

P. 0. BOX 661

WRANGELL, ALASKA 99929

GATEWAY TO THE STIKINE Telephone |907) 874-339%5
ROBERT McCONNELL, Superintendent of Schools

March 12, 1979

The Honorable Glenn Hackney, Chairman
Health, Education, & Social Services
Alaska State Senate

Pouch V

Juneau, Alaska 99811

Dear Senator Hackney:

I would like to voice my protest against Senate Bill 48 on tuition credit
as written.

Other than a loss In state revenue is In the offering. As written the
bill also allows state funds to be expended to parents who send their children
to private and religious schools. It seems to be that, other than maybe
being illegal, this would also reduce the probable income to state financial
educational institutions. I would very much like to see a tuition credit for
income tax since | have children in college. However, 1 would not like to
have i1t iIf 1t also means the state is trying to help support private schools,
which should be the sole responsibility of the people who wish their services.
Anything that distracts from public education is concern of mine.

Sincerely,

Ia
Robert W. McConnell
Superintendent

RWM:sk

ACCREDITED BY NORTHWEST ASSOCIATION OF SECONDARY AND HIGHER SCHOOLS
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Glen Cbhowning, Superintendent 907-895-4653
P.O. Box 527 8954659
Delta Junction, Alaska 99737

March 8, 1979

The Honorable Glenn Hackney
Alaska State Senate

Pouch V, State Capitol Building
Juneau, AK 99811

Dear Senator:

I am writing in regard to Senate Bill 48 which would
provide for a $500 tuition tax break for people enrolling
their children 1in private and religious schools.

I am concerned about two things: 1) the impact of the
bill on State revenue, and 2) the impact of the bill on
public school funding.

I strongly oppose the passage of S. B. 48 on the grounds
til?/ it would be indirect support of parochial schools by the
Str.e, and that it would have a direct impact on the taxpayers,
plus the public schools of this State.

I urge you not to pass this legislation.

Sincerely,

men unowning
Superintendent

GC:1la
cc: Representative Moss

Robert Greene, Executive Secretary
Association of Alaska School Boards

#15



PALMER ALASKA 99145 PHONE 745482

NORMAN S. ROUSEY
SUPERINTENDEDT OF SCHOOU'

March 8, 1979

The Honorable Glen Hackney

Chairman

Senate Health, Education &
Social Services Committee

Pouch V

eJuneau, Alaska 99811

Dear Sir:

The Matanuska-Susitna /borough School District
strongly opposes SB Tiff for an act establishing

a tuition credit under the Alaska net income
tax.

When tax dollars are at: a premium, we cannot

support a tax break that would be a loss of

some Tfive million dollars in State revenue.

This same tax break has been judged unconstitutional,
in a federal court under New Jersey law.

Sincerely,

MATANUSKA-SUSITNA BOROUGH SCHOOL DISTRICT

NORMAN S. ROUSEY
Superintendent

NSR:ccs

BIG LAKE * GLACIER VEW * PAIMER * SKWEIINA » TALKECTIA e« TRAPPER CREEK * WASILLA *  WLLOW
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P.O. Box 171 « St. Mary's, Alaska 99658

WILLIAM MAILER
Superintendent

Honorable Senator Hackney

Senate, Health, Education and Social Services
Alaska State Senate

Pouch V

Juneau, Alaska 99811

Dear Senator Hackney:

With this letter I would like to express my strongest
opposition to the passage of SB 48 which would provide a
tuition tax break for people enrolling their children

in private or religious schools in Alaska.

The projected $5 million loss of State revenue comes at

a very poor time for Alaska education. I encourage you
to work to defeat this bill.

Thank you for your time and consideration of this request.

Sincerely,

William Mailer

WM:deb



Anchorage, Alaska 99504 907-276-8181

A STATEMENT TO THE SENATE HEALTH AND SOCIAL SERVICES COMMITTEE

As a representative of Alaska Pacific University, | would like to voice
our support for Senate Bill 48 and Senate Joint Resolution 14, currently under
consideration by the Senate Health and Social Services Committee.

The escalating costs of education, both public and private, have had a
profound effect on the numbers of students in Alaska who are going on to a post—
secondary education after graduation from high school. Although there is an
apparent surplus of col lege-trained professionals iIn some areas, there continue
to be serious shortages in others. Alaskan colleges and universities are faced
with the responsibility of- in fact are charged by the public with— the development
of accessible professional programs, the staffing and administration of those pro—
grams, and with informing the public of the availability of those programs in an
efficient and economical manner. Increasing costs are adversely restricting these
responsibilities. Ultimately the burden for maintaining well-educated leadership
in Alaska rests with the taxpayer, with respect to public institutions, and the
individual student or the parents of students enrolling iIn private institutions.
Often that burden is too great. The alternative is increased reliance upon state
or federal financial assistance programs. Invariably, these include educational
loans, the availability of which is becoming more and more limited.” Most of ufe.are
aware of the tremendous default rates for government loans; these defaulted loans
not only escalate the costs of program administration, they also encumber the grad—
uating student with considerable liabilities at the beginning of a career, liabili—
ties iIn the form of debts that are more.often than not uncollectable.

A reasonable tuition credit against taxes is an alternative that encourages

participation in higher education and provides relief directly to those who need



It most--the career-bound students or students who seek a change in careers.
For these reasons, Alaska Pacific University supports Senate Bi>l 48 and
Senate Joint Resolution 14, and we encourage their passage.

Thank you.

James E. Stevens
Assistant Dean



Alaska State Legislature
Teleconference hearings
Legislative Information Office
1024 West Sixth Avenue
Anchorage, Alaska

February 28, 1979

With respect to SJR No. 14, | want to commend. Senator Bradley for his keen under—
standing of the attempt of the IRS to force the closing of many of the Christian
schools that have come into existence in the last two decades. His Insight into
the value of a "free marketplace of ideac” in order to keep our nation great
clearly indicates that he 1is a man who has valuable ideastopromote in State

and National governmental circles in behalf of the peopleherepresents.

If the clear violation of the First Amendment as proposedbythe IRS were to go
unchallenged by our elected officials, we would lose hope of our survival as a
church because both compliance or noncompliance with that proposal would dictate

the demise of our Christian schools. We are praying for the passage of SJR14.

Or. the subject of Senate Bill No. 48 Senator Bradley®s intent is welcomed with
great enthusiasm by citizens who, whether by religious conviction or because
they seek an educational and disciplinary philosophy differing from that offered
by most public schools, have been paying double for the education of their
children. Such discrimination against certain taxpayers is borne by them to

demonstrate their sincere concern for the education ana welfare of their children.

Relief from the double cost burden, ox- even a 50J credit as proposed strikes me
as a right approach to the present inequity. Bu T see in SB48 that the "eligible
educational institutions”™ are required to "meet accreditation or approval

criteria established by the department by regulation."”

Inasmuch as past attempts by the department to regulate private schools have
included such regulations as would abridge our rights and could conceivably
force us to compromise our religious convictions, | would respectfully ask that
part (d) of SB48 and any reference to "eligible educational institutions” be ex—
cluded from the bill. This becomes a necessity to us because of the First

Ammendment Rights, and would be in accord with the thinking of Senator Bradley
as expressed in SJR /Pl4.
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by radio or television stations. Please indicate your consent by signing below:

*o v u
....... yf?2&Qu
e;*:*"m(signature) ;o
z27Z.V 'V
C I | ¥ z - 1
—ufi = t-;,,.
||
L PLEAS Ev PRI NTT"
< RN, ket
0. .V,' . \ ‘.T],.y‘ o *
Here to TESTIFY
_ Arsr.W-ra.cyi. (IJncZzV."™
Address £>Y6/- S AacVk?m [jV.KW mm Here to OBSERVE
Phone
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Trro*

1gSS$s$l



The following teachers and students from the Anchorage Christian School
were prepared to testify on SB 48 and SJR 14 during.the teleconference
2/28/79, but because of the large number of witnesses scheduled agreed to
have four spokesmen express their views. (The spokesmen were Mr. O'Brien,
Mr. Hovey, Mr. Moreland and Miss Hanson).

Ronald Kine
Terry Roache
Harold Lewis
Tim Bishop
Alecia Christie
Kelly Mason
Theresa Pierce
Steven van Dusen
Ellis Blacksheer
Rogert Bogner
Jimmy Julieri
Delores March
Debbie Summers
Linell Wbod
Lori Gam
Lori Schultz
Allen Daniels
Vicky Bailey
Paul Green
Nanette Hunt
Katie Julien
Monte Moreau
Shawn Brownell
Randy Lewis
Theresa Cordesi
Kevin McGuire-
Nancy Carter
Jimmy Carter
Tony Orr
Melanie Smith
Beth Vickrey
Pam Bond
Donna Charles
Terry Tickerson
Lori Hall
Renee Heyter
Daniiy Church
Jeanie Day
Scott Will is
Phil ip Ullrich
Taylor Pinkney
Tammy Mclintyre
McCollough
David Hovey
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(907)333-6535

JERRY PREVO
PASTOR

ASSISTANT PASTORS

BILL LEICHT
W. CARLIN DF.MPSEY
DEL BROCK
JOHN EMERY
MARK MULLINS

SECRETARY

CRACK MITCHELL

he Honorable ﬁ;lepn Hackney
égﬂcto\r/ rom Alaska

uneau, Alaska 99811

Dear Sir;

R e R e
Bver ug Some fear at It |ﬁ ﬁurt te u’ ||c SC ooi system )
SC oolsellevewtloll”“e gﬁntra(r) vmcglt he It|) trsec otohe% th|nPst a{ItCrs
andP ge that th dnug/t 80 some hng Ft) im prove the educatio na?
programs for our c | ren today.

l bgll?\é?bPearEd[l)tcuart?grrtaf?fhlsgtri]tult| Shoue e ﬁ?gedmteoe geaadcctrhe%tl
ﬁaeté?snla%rgp'prov?higycgr“]ehlea esta’%h ddln the wolaskatstﬁeee
"or” Section 4 of AS 14.2?0.010 ?%gﬁ % |§ q [aéka Compulnsory
Egluggtl%n ghgt%tethgath?egte%hep ﬁ'ﬁdgh”f Srg#gtolgttens nc tbolse
scnoos h been a groved B.the ng S ature, theY I!touﬁd au
a]tlcallyt/) ggrov gs el g,bée e atloha in L1_I0nﬁ
E]ne Ioer\éeert (; revent (theeD% a}t?n n(t)utt)f lEedaurcXigh rom. co Snatlftle
with re uﬁatlD eyond ht?e Which the Legislature has argea(ﬁ)y
prescrited
Deif“s ‘hdteh o 'a”CH(’hH'VGRa”h{S"Pehoot tg%tté‘s“ch%est%?m
Resolution 11 sgéts ti Vi/ WI| Iow Indirect aide to
rel 1gI0Us sp onsor 00ls



Senator Glenn Hackney Page 2

Also, are ver¥ mu?h interested . in SJR 14, petesting }nternaJ
Revehue S ﬁVlce e% ations remo mgl tax ex?mp statu? 0T certain
[ ate SC oos Rur supgort 0 B 1S resolution will De verg
N _ Rhsc grema} ctla éhIS IS verz |mp0rtan.t., SIN a
ntljorage teadily moving forward to |nvoke these unconstitutiona
regu a ons.
Paptist TC(Empta Thanks in advance for your help.
6401 East Northern Lights
AndioniKyv, Alaska
(907)333-6535
AAljb
JERRY PREVO erry Prevo

ASSISTANT PASTORS

DILL LEIGLIT
W. CARLIN DI-MPSEY
DEL 1JROCK
JOHN EMERY
MARK MULLINS

SECRETARY

GRACE MITCHELL
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roposed quidelines .infringes upon the right of our churches, and
Ear%nts tg have therr chrl%l ren Eught by gsomeone who Hotﬁ the
ame values as theg go, and to V the cessary ﬁlrgro s at-
mosphere, %enerate_ nimi ¥ 0 a mon9 e ?t dents.
This not ghly Intringés u on the e“gr les.of the
arents, the students, and the teachér 06S.50 In a a¥ that
S ?ompl_etey contrary to tge []eas%ns ‘ﬁh xemptron were 0Tig-
Inally given” to churches and church sc
We object to the new IRS proposal because rt uts the frnancrall
exRenL Ve burrsen o? roofpaspt whether ch rﬁﬁ e1re operae |ny
a on%rscrrmrnator anner_on the churches themselves, really
uses % GUILTY UNTIL PROV?N INNOCENT, APPROACH which “is contrary
he asic American way for doing thxngs.
rte reasons |.ask that you please support SJR14 and pass
uhrc ?y S0 that it may 6e Xentpo to Was h Ingto P

SB438
| also wish to speak today concerning SB48 Tuition Credits.
| recrate t e fact that SB48 recognizes.the fact that parents
eXE grsrngc eh [reedom 0f chorce 9 ? Bdrn% the(jrr] chaildrpen to
@h'vat% u'?x‘)“ E’Farutﬂrt”‘é ucatign, bu [so“tum o THat verages
1808 %e J |npt his sta ax re‘re o?ed ’

ate, 1S nee
H [ our church, Its s - and the church . families are.
OFQ 3\% ﬁao 0f jé nessa ,arfrtrona phrase is
ad % includes the wor OR schooI operated as a
|n|stry o urc
rhgut the addrtronal worﬂ ngd added, the State of Alaska
would have 18 aggrove np{ ur E educationa mds ry R efore our
r[)are ts cou erve the fax frt No on¥ 0es” this violate
onstl utrog se aratron o urch. and.sta but sets a
dangerous precedent rtor state In ve ntion into church programs.
To be state ag roved implies, that our scn would have to conform
o] te sa e [ ulatrons ? the pu bligc schools In trHs state uhr
C 0ls purﬁosef y og ratﬁ In a man er different than t
gu ||c ?c ol ere 1S awY the .chance that an over-zealous
cra ttemg to |Ht rfere with, our urh thooI rogram,
as occurre me ot 8 states, if we were to be state
accredrte or state approve
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| WOU(Jd seek to [emlnd memberﬁ the CommlttﬁaNthat SB323 was
assed int %?ar A ashan statutes reco n 7€ as
r|vate sc oo s n8t 0 g those that are sta}e accredited or state
a? ﬁ ut ALS éhos rivate schools MIICh have their own
teac train n% aH ? mic grograms as onqja? g can
demqnsUaﬁ ﬁ ren learning e Il as their
public sc counterpar

Sb ce an Alaskan statute NOW reco nlzes as a schggl one that B
5 f
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n
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ASSOCIATION of ALASKA SCHOOL BOARDS
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on turtion tax breaks out yesterday
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xecutive Secretary
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EXECUTIVE ORDER CUTS? v.{/--w q7 77:. W

Governor Millikon indicated at a press conference Iast week that he should know by Marc  1st,

x4 VL. whether executive order reductions in the current year appropriations (1978-79) will be necessary.
-VA statement mcde to the House Taxation Committee by Dr. Gerald Miller, Director of the
Department of Management and Budget, pegged the .chances of such a cut at 50-50. The Governor

‘mS'is currently working to reduce expenditures within his state departments in order to achieve
e«-sufficient savings to avoid an executive order reduction. If executive order cuts are necessary,

. sphcol aid appropriations cquld be included. By qur Michigan Copstitution of 1963, such executive

S

m/Michigan schools lost a record 3,858 days of school last year because of inclement weather and
" other rea'sohJ, the State Board of Education reported last week.' It represented an increase of 411
"/days compared to the previous school year (1976-77) when schools reported 3,417 "snow days."

State Superintendent of Public Instruction John W. Porter sn-d a late January snow storm that hit

Michigan last year was responsible for the record number of "snow days" reported by Michigan
;.schools.

[ |
ohoske e« gy S -
itov/ JERSEY TUITIOn TAX BREAK It 7% -y o

HOI&iS AGAIN ON APPEAL . N/-, . ‘anm

A federal appeals court has affirmed a lower court ruling that a New Jersey law allowing parents a
tux break for each child in nonpublic school violates the First Amendment to the U.S. Constitution
"~by advancing religion. -Under the lavi*hrents were permitted to deduct $1,000 for each child in
v/'ViOnpublic' school when computing gror/”~inal income for state tax purposes. Last February, the

District Court for Mew Jersey said the law did not pass constltutlonal muster, - D
H m -, >t TV'-7 ... -t1--

'.That decision wjs hifirmed Jan 12 by.the U.S. Court of Appeals for the 3rd Circuit. Accepting the
trial court's finding that 714 of 753 nonpublic schools in the state are religiously affiliated and that
the vast majority of private school children attend such schools, the appeals court concluded that
'the lax break was a charge made on the state for the purpose of religious education.

\Y, Y C
- i.IORE ON CItEDTI UMXOIiSS AMD SAVINGS AND LOANS Viv’

In the January 4, 1979 Board.-O Gram, we indicated that Proposal "C" which allows the state to
invest in credit unions anVTloan associations would need implementing legislation to permit such
. investments by school districts. This information applies to the investment of school district
surplus funds and docs not apply to depositing funds accumulated under a deferred compensation
program when so authorized by an employee of a school district. »&sess .

"V-'/ m Cy - By * K T
.COMr.HTTEE TO HOLD HEARINGS gr);—| SCHOOL AID AND DEPARTM ENT4OF EDLgC»A:TI(BI}I A
Senator Kerry Knmmecr, Chalrnlafr of the Appropriations Subcommlttee on State Aid and the
Department of Education, lias advised us that public hearings will be held throughout the State

"concerning ti e Department of Education. The following issues are of particular interest to the
committe-e: (.continued on back Rage)\rtsg,\j’;n . "o-err ! m C- 7;: 7



SYNOPSIS OF IRS DEMANDS
e A Ao o P Oy S gandg Teant
y stu d
Actively and vigorously recruit minorities.
Increase our percentage of minority students.
Employ minority teachers or professional staff.
Provide evidence of "good faith" by the following:

a. ..c ntinued aHd meaningful gdvertlsm rograms
or ntaft Wit mmontQ/ leaders |nvitrn 8
catons rom minoritie

..significant efforts to recruit minority teachers.

articipation with inteqrated schools in sports
%erpactlvmes J P

d. ,..maklngdschools aC|I|t|e%|ava| able to out3|de

o T

integratéd civic or charitable groups, e
. G neclal minority-oriented curriculum or orien-

f, minorit Pyarkt)icipatl

in founding the school or
using minori

on
oard members...



RCA ALASKA COMMUNICATION, idé&
PHONE: 5366442

# JUNEAU, ALASKA £9802

02149 N TDA UNALAKLEET ALASKA 109 (02-27 706P AST
PVE SECTOR GLENN HAGKNEY CHAIRVIAN
HEALTH EDUCATION AND SOCIAL SERVICES COMMITTEE
JUNEAU AKX

P48 HS JUST QOME TO QLR ATTENTION, VE ARE PLEASED TO BE ABLE TO
LEND QLR SUPPCRT TO THIS PROPOSED LEGISLATION.  SINCE 1956 COVEN-
ANT HIGH SCHOOL HAS PROVIDED SECONDARY EDUCATION TO VESTERN
ALASKANS, FINANCED LARGELY BY DONATIONS.  MANY OF QLR GRADUATES, A
LARGE MAJCRITY OF WHM ARE NATIVES, ARE IN PLACES OF LEADERSHIP
IN ALASKA  INCREASINGLY VEE ARE NOV HAVING TO DEPEND ON TUITIONS
TO COVER RAPIDLY RISING QOSTS.  THIS PLACES AN UNFAIR BURDEN N
TAXPAYING PARENTS, WO FINANCE BOTH PUBLIC AND PRIVATE SCHOOLS
QCHAS S B48 WOUD PROVIDE MUH NEEDED RELIEF TO ME OF
THESSE PARENTS A\D WUD BE A WEQOVE ASSIST TO GHS AD SIMILAR
CHOOLS WHCH ARE MAKING A VALUABLE CONTRIBUTION TO THE STATE,
BUT ARE NONFIGHTING FOR THEIR FINANCIAL SURVIVAL.  VE AS A STAFF
A\D STUDENT BODY, THEREFORE, STRONGLY URGE PASSACE OF THIS
LEGISLATION.

ALFRED S. WHITE, PRINCIPAL, COVENANT HIGH SCHOL



02097 RM
PVE SEN GLENN HACKNEY
JUN
VE SUPRORT SB48.  PLEASE SUPPCRT 1T,  T0O,
RON AND SYLVIA MCINTOSH £204 EASTWOCD QOLRT ANCHORAGE 99604



RCA ALASKA COMMUNICFIONS, KOI

PEOME: 566-6442

02153 N ANCHORACE NASKA B0 02227 °800P AST
PVS SN GLENN HACKNEY
JN
PLEASE PASS S48 VIE HAVE FOUND THE PUBLIC EDUCATION LESS THAN
DESIRABLE, BUT DO NOT OBJECT TO SUPPORTING IT. HOWEVR FCR THOSE
OF US WHD CHOCSE PRIVATE EDUCATION VE FEEL THERE SHOUD BE SOVE
TAX RELIEF.

THE BLACKVAN FAMILY



m irasicA ?o0HS

(2080 M. ANCHORAGE ALASKA 30 (02-27 3A0P AST

PVE SENATCR GLENN HACKNEY

JN

PLEASE SUPPORT 3348* DRS00 TUITION CREDIT IS NEEDED NOWV
[R AD MRS WILLIAM H BOARRS 6215 EASTWARD CT
ANCHORAGE AK



RCA ALASKA comvenicail=A . DG

P.ObIE: vO--44.

JUMSAU, Aimnka V5602

02088 ROM ANCHORAGE ALASKA 15 (02-27 405P AST
PVE SEN GLEN HACKNEY
JWN
O PASS SENATE BILL AS. HHP FGHT INFLATION.
VR AD MRS MCHAEL BAR\E
640 MNK AE
ANCHORAGE AK 9954



FOM ANCHORAGE ALAKW?
PVE SEN GLEN HACKNEY

PLEASE PASS SB48
WCRKING PARENTS
JOHN RUGGLES 7011 EAST 10TH ANCHORAGE AK 99604



(@005 FOM
INS SEN GLENN HACKNEY
JN
PASS S48 [LRSE00 TUITION
RONALD H KEANEDY PO BOX 662 ANCHORAGE ALASKA 99510



RCA ALASKA COMMTINICATIOMp/

i.ee-6442

n&ssxit ALASKA 59802
0254 NL TDA EAGLE RIVER ALASKA 50 02-27 74P AST

PVE SEN GLENN HACKNEY

JN

REFERENCE 3B48. VE ARE IN FAVCR OF B48 A\D ITS DIRB0 PR
CHILD EXEMPTION FCR PRIVATE SCHOOL  REQUEST YQU VOTE IN FAVCR

OF THIS BILL.
VAL AND DENNIS BRITTON R BOX 5417 EAGLE RIVER AK 9%/7



« -aassC *

# JUNEAU, ALASKA

0255 N. ANCHORAGE ALAXKA J0 02-27 101(P »S
PVE SEN GLENN HACKNEY
JIN
PLEASE BE ADVISE THAT \E ARE IN FAVCR OF SB48
CARDINAL SCHOOL OF TRAVEL, R DROEGE
2437 INGRA ANCHORAGE AK 9984
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LA21 1253 12.15 JAO3 0008 12.15 02/28/79

TO* SENATOR HACKNEY AND SENATOR BRADLEY

FROM* EVA WILLIAMS, FAIRBANKS BEAIJTY SALON, 507 1/2 SECOND AVE.
FAIRBANKS, 99701 - 452-2552

RE* SENATE BILL 48

WE THE STUDENTS AND FACULTY OF THE FAIRBANKS BEAUTY SCHOOL
SUPPORT SENATE BILL 48.

VICKI r OWN, MARY DEFOREST, JOANNA SMITH, YVONNE A. WARD, STUDENTS
MARTH  ANSON, INSTRUCTOR AND EVA WILLIAMS, OWNER AND INSTRUCTOR.

VB IAMS CAN BE REACHED ALL DAY FROM 8-5 AT THE ABOVE NUMBER.
FBX LI1O/TC/

NOTE TO MARLENE *

COULD YOU PLEASE SEE THAT SENATOR HACKNEY
RECEIVES THIS MESSAGE BEFORE HIS COMMITTEE MEETS AT
3*30 P.M. ON THIS BILL. THANKS. /TC7 EOM



ftCA /UASKA COMMUNICATIONS, LN&

VHOHE: 386-6442
Rfcnsfild, ALAfif& £9802

9261 FOM TDA EAGLE RIVER flIASKA 15 02-27 A
PVE SENATLE GLENN HACKNEY
jun
PLEASE PASS SB48. VE NED DRS00 TUITION TAX CREDIT TO
FIGHT INFLATION

SA\DRA GLASPELL 610 MEADOACREK EAGLE RIVER A

AS|.1979 FEB 27 PM 12 08



RG& S&5SX& (CAN5tftqgATIO & 1. W Q

99802

0202 FOM ANCHORACE ALASKA 15 (02-27 93BA AST 19/98 27 () 12
PVS SENATCR GLENN HACKNEY !

JU\EAUAK 1'7P 2

PLEASE PASS SB*?. iE NED DLRSB00 TUITION TAX CREDIT TO FIGHT
INFLATION.

ROBEHT E MALIN MD 7420 TUINA CIRCLE ANCHORAGE AK 9084



PUGt&L
1&SM.U,, ALAOP"A 99802

02013 POV ANCHORAGE ALASKA 15 C2-P7 O40A AST
PVE SENATCR GLENN HACKNEY
JUNEAU AK a
PLEASE PASS SD48. VEE NED DLRSH00 TUITION TAX
CREDIT TO HGHT INFLATION.
HDY F MALIN 7420 TUINA CIRCLE ANCHORAGE AK 9964



ftCA AIASKA CCMULNIC -SOWS, &S0,
tfHOKE: :'ijis€44;2
W&J&&C, &LfiISK&. -~tM8

02131 NL ANCHCRAGE ALASKA 50 02-26 48P AST
PNG SEN GLEN HACKNEY
JN
WHN ALASKA PROVIDES GOCD EDUCATION INSTITUTIONS FOR OR
CHILDREN, VE WILL SE\D QR CHILD TO PUBLIC SCHOOL  UNTIL
THN H WILL STAY IN A PRIVATE INSTITUTION. ~ ALASKAN SCHOOLS
ARE THE PITS FCR AN EDUCATIONAL WASTELAND.  PASS FB48 IF YQU
CARE ABOUT QLR CHILDREN AND ALASKAS FUTURE

RAYWOND WIBERG 634 EAST /RTH AVENLE

ANCHORAGE ALASKA 9952



82042 ROM ANCHORAGE ALAKA 15 02-26 (A AST
PVS SECTOR GLENN HACKNEY
JN 1072
O PASS 348 DIR3r00 TUITION CREDIT NEEDED TO HELP
FIGHT FAMILY INFLATION

BURr S FAMILY 2601 MELVIN ANCHORAGE AK 995083



<ca ALASKA COMMON®&!  INC;
SHORE:

* JUKEAU, AJLMA

02010 FON TDA EAGLE RIVER ALASKA 15 00-27 O4BA AST
PVS SENATCR GLENN HACKNEY
JNEA
PLEASE PASS CB48 I NEED DLRSE30 TUITION TAX CREDIT TO
FoHT INFLATION.

JAVES GLASPELL 610 NEADOWCREEK EAGLE RIVER A



kR ALASKA COMMUNICATIONS,

m ONE: 536-6442
fttNSAtt* ALASKA &9802 |979FEE!27 pM | 4|

02016 FOM ANCHORAGE ALASKA 02-27 1042A AST
PVS senator glen hackney

4L* ryi\
JUNEAU AK

PASS B48* NED TUITION CREDIT NON/
JOHN AUFRECHT MA AUDIOLOGIST 2137 EAST 37TH ATE
ANCHORAGE ALASKA 084



8 e "V-

THE

RCA ALASKA COMMUNICATIONS,
PHONE: 586-6442
JUNEAU, ALASKA SS8Q2

1979 PE& 27 PM 2 08

02027 NL ANCHORAGE ALASKA 30 (0227 1135A AST
PVE SENATCR GLEN HACKNEY

11w

jlteau

PLEASE PASS SB48. THE TAX CREDIT WOUD HELP TO KEEP WY DAUGHTER
IN A SCHOOL WHCH HAS ALOMED HR TO DEVELCP AT HR OAN SPEED
WHCH FAR EXCEEDS CHILDREN HR OMN AGE IN PUBLIC SCHOOLS AND
STILL REMAIN WTH CHILDREN OF HR OMN ACE

TERRY BDARD
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Introduced: 1/16/79
Referred: Health, Education &
Social Services and Finance

IN THE SENATE BY BRADLEY

SENATE BILL NO. 48

IN THE LEGISLATURE OF THE STATE OF ALASKA

A ELEVENTH LEGISLATURE - FIRST SESSION

5 A BILL

P For an Act entitled: "An Act establishing a tuition credit under the Alaska
/ net income tax; and providing for an effective date.™

8 IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

D * Section 1. AS 43.20 is amended by adding a new section to read:

a Sec. 43.20.037. EDUCATIONAL TUITION CREDIT. (@ An individual is
n allowed as a credit against the tax due under this chapter 50 per cent
12 of the money paid by him during the year to eligible euucational insti—
m tutions as tuition for the individual, the individual®s spouse, or of

M any dependents the individual 1is entitled to claim as personal exemp—
i tions under I..vernal Revenue Code sec. 151(e).

10 (b) The credit allowed under this section may not exceed $500 for
v each individual whose cution is paid by the taxpayer.

in (c) No credit: is allowable under this section for amounts paid

10 during the year for the education of the spouse of a taxpayer unless the
2 taxpayer is entitled to a personal exemption for the spouse under

2 Internal Revenue Code sec. 151(b) or the taxpayer files a joint return
2 with the spouse.

23 (d) In this section "eligible educational institution” means an

21 institution of higher education, a vocational school, a secondary school
20 or an elementary school which meets accreditation or approval criteria
AL established by the department by regulation, (y Z-tf -

2/ * Sec. 2. This Act is retroactive to January 1, 1978.jfj—j'1

2B * Sec. 3. This Act takes effect Immediately in accordance with AS 01.10.-
21 070<c>- SB*8



MEMO

TO: SEN. HACKNEY
FROM:  PAUL
FEB 28
RE: Today's Committee Bills
SB 48
SJR 14
SB 214
SB 48
What Sen. Bradley wants to do with this bill is provide some
relief for taxpayers who are payirg the astronomical costs of tuition
to send either themself, spouse, or Kkids to school. His means of

obtaining this objective is by allowing for a tax credit (sec 1 (a))
to the individual on his income tax o™ 50% of the amount of tuition
paid during that year not to exceed $500 for each individual

(sec 1 (b)) (i.e. if he's going to school, his wife is going to school
and his son is going to school, he could possibly get a tax credit

of up to $1500, dependent on the amount of the tuition paid out for
that year -- remember, according to this bill the tax credit is for
50% of the tuition paid not exceeding $500 for each individual).

A safeguard is provided in section 1(c) making sure that the
credit is not granted twice when it can onlybe used once.. i.e.
its saying tnat the only time that an individual can claim the
spouse's tuition costs is when the taxpayer (individual) is entitled
to a personalexemption for the spouse or they file jointly. This is
to prevent a couple who nasseparated .nd who are filing separately
from both using this tax credit when filing.

Section 1(d) defines "eligible education institutions” that

this bill would deal with. It should be noted that Sen. Bradley
includes elementary & secondary schools, as well as, institutions of
higher education in this bill. So lie is seeking relief for thos

parents who pay to have their Kkids go to private grade school and
high school, and not just coming to the aid of those burdened with
the high costs of college tuition.

Section 2 of the bill makes the bill retro toJan 178,

Section 3 of the bill stipulates that the Actwill take
effect immediately.

Regarding this bill., 1 spoke with Paul Taylor, an acquaintance
of mine, who is an auditor with the Audit Division, Dept of Revenue,
in reference to the mechanics of this bill and he had these comments:

Section 1(a) -he said the only change he weld meal<e here would
be to delete the word "personal” on line 14 and hrve it read simply
"and dependents the individual is entitled to claim as exemptions
under Internal Revenue Code (IRC) 151 (e)."™ The reason for this s



because the individual claims himself as a "personal™ exemption
(in which he can exempt $750 for himself personally) and his

spouse and kids are his "additional” (not personal) exemptions
(see IFC 151 (b) & (e) attached). He said this is just a
technical change and not that big of a deal. He said "l guess
you could read the language in such a way tsat his spouse and
kids could be classified as personal “xemptiuns without much
di fficulty.

Section 1(b) - He said he would insert the words on line 17,

between individual and whose, the language "specified in
section 1(a)", to clarify that this credit is for himself,

spouse and dependents as stated in section 1(a). Credit would
not apply if the individual is paying the neighbor kid's tuition
or something like that. It has to apply to the individual or

his spouse or kids.

Section 1(c) - He says as far as he is concerned this
language is redundant. According to him, the on.y time an
individual is entitled to claim his spouse as a personal exemp-
tion is when they file jointly (so there is no need to make
the distinction). He said you might have a situat'or. where a
married man is tne only one working and the wife is taking care
of the kids and the husband files separately, claiming his wife
as a dependent (which he doesn't think he can do), but, if he
could, it would be to his disadvantage to file this way because
he would be losing money, so he doesn't see why anyone would
do it. So he says that you could just have it read "unless
the taxpayer files a joint return with the spouse"”, instead of
the language on 'ine 20 stating "taxpayer is entitled to a
personal exemption for the spouse under IRC sec. 151(b) or the
taxpayer files a joint return with the spouse.

SR 14

This resolution urges the IRS to delay promulgation of its regu-
lations which would remove the tax-exempt status of private
schools which do not meet stringent and capricious affirmative
action requirements and quotas. Also, it urges Congress to
weigh the effects of such regulations and take appropriate
action.

SB 214

You* bill, providing financial assistance to elderly people

who need emergency dental service or denture services and are

not eligible to receive financial assistance under current federal
programs such as medicaid or medicare.

NOTE: REMEMBER, WE ARE TELECONFERENCING TODAY.



Code Sec. 151 deductions Deduction
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TED STEVENS THE ASSISTANT MINORITY LEADER
ALAKA

COWMITTOS
~“fnilcb J!'blcclcz JzfCixctiQ /TS

WASHINGTON DC 280 %%A\D

January 19, 1979 SOFTNMERIAL ATARS

i R
Juneau, Aqask %5801

Dear George:

Durlﬂg the week 8f eq mher 5th thﬁ IRS held
hearlngs on t opose g atrons Whl% would
c an e the hax exe pt status E)rlvate schools, . The
g |t|qn as beeH S0 overvhe ng &hat tne IRS ISV\?X'
g te revise t e?] regulations”after the House Ways
N ans Committee holds™hearings In January
hast g | adv |s?d the Comm|%s,|one_r of the
lH ernal Reve [VICE 0 m(\{ strong .0 {ECIIOHS to
$m ﬁgmpe tpose reg ulations and urged”that they not be

With best wishes,

TED STEVENS
United States Senator



LIST OF WITNESSES FOR SENATE HESS TELECONFERENCE ON 2/28, as of 3:30pm - 2/27

Anchorage:

Dean Zinck, re: SB 48
Rob Moran, re: SB 48
Kay Frank (Palmer)
Burton Carney
Janice Bigelow

Rev. Jerry Prevo
Albert Keyes

Elaine Dollar
Ludwig Zerbe «

Mi Rinner

Jack _"ocher

Toseph Sternmetz

Richard Sovems
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Jevia  Utivya\\

student at idiversity
Alaska Student Lobby Assr..
Chairman, Citizens Legislative Committee

mtLL @evir PucM-ge , finite aomiuisrpAtopl ofc

t , or rHef AocHofM&t, 5chco\
Voi W\ (be RST(C]|],mC * '

Mr.Gbritm ~»
Mp, Hove/ /
pa Mojii im)t

Mits UjujieH *

parent of child attending Harvester
Christian Academy
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907.46N3800

LEAS ATMVE AHFAIRS ACENCY
MEMORANDUM January 25, 1979
SUBJECT: tate Aid to Private Education
?Wor Order No. 6089)
T0: Representative Terry Martin
FROM: kenneth E. Vassar

Legislative Counse'

Here are the documents | believe you were referring to this
morning, with an extra. I have numbered them (1) - (3).
Number 1 is the constitutional provision as it exists today.
The last sentence of Article VIII, sec. 1, is the prohibition
against state aid to private schools. Number 2 is the amend-
ment that was before the voters in 1976. This section of

the constitution has been subject to mary attempted amend-
ments in the past. To the best of my knowledge, the amendment
proposed by Number 2 (HIR 73 -1976) is the only one to actually
pass the legislature and be placed on the ballot. Number 3
is another attempted amendment which did not pass the legis-
lature. It was also introduced in 1976. I have included it
just to give you an idea of some of the alternatives that

are available. The resolution 1 drafted for you would simply
eliminate the last sentence of Article VIII, sec. 1. This,

in my opinion, would remove any state constitutional obstacles
and place us directly under the controlling language of the
United States Constitution. If there is anything else 1 can
do for you, let me know.

Incidentally, your tax credit bill has been prepared and
should be delivered to you within the next day or two with a
memo explaining the constitutional problems | see with the
bill.

KEV:j dn



Enforcement

Public -
Education

Slate
University

Board of

SECTION 11. Any qualified vo ir may apply to
the superior court to compel the governor, by
mandamus or otherwise, to perform his reappor-
tionment duties or to correct any error in reais-
tricting or reapponionment. Application to compel
the governor to perform his “~apportionment
duties must be filed within thirty days of the expi-
ration of either of the two ninety-day periods
specified in this article. Application to compel cor-
rection of "ay error in redistrict.ing or reapportion-
ment must be filed within thirty days following the
proclamation. Original jurisdiction in these matters
is hereby vested in the s perior court. On appeal,
the cause shall be reviewed by the supreme court
upon the law and the facts.

ARTICLE VII

HEALTH. EDUCATION, AND WELFARE

SECTION 1 The legislature shall by qeneral law
establish and maintain a system of public schools
open to a'l children of the State, and may growde
for other public educational institutions, Schools
and institutions so,established shall be free from
sectarian control.\ No money shall be paid from
public funds for tire direct benefit of any religious
or other private educational institution®

SECTION 2 The Urdver ity of A’aska is hereby
established as the state ulivcrsity and constituted a
body corporate. It shall have title to all real and
personal property now or hereafter set aside for or
conveyed to it Its prope.ty shall be administered
and disposed of according 0 law.

SECTION 2 The Univirsity of Alaska shall be
governed by a board of rtgents. The regents shall
e appointed by the governor, subject to confirma-
tion by a majority of the tnei ibers of the legisla-
ture injoint session. lhe hoard shall, in accordance
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Proposing an acaveat to the Corstitui ln
of tre Stete of Alaska relating to jtate
eld to private educational institutions.
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ALASKA®™S CONSTITUTIONAL CONVENTION
GOVERNMENTAL FUNCTIONS AND RESPONSIBILITIES

Heai”h, Education, and Welfare

Article VII, on health, education, and welfare, 1is the
briefest in the constitution. One section covers public education,
two sections establish the University of Alaska as a single unified
system of higher education, and two one-sentence sections provide
for public health and welfare. Except for the proposed prohibi—
tion of public funds being used for direct benefit of private
educational institutions, the article was not controversial. Lack
of disagreement was due to the fact that the functions covered by
the article were already being carried out under the territorial
government.

Responsibility for Article VIl was given to the Committee on
Preamble and Bill Rights, primarily because the social services
covered by the article were extensions of the rights and privileges
of the people. The final draft was a series of concise statements
requiring the legislature to provide for public education, health,
and welfare.

In drafting the section on education, the committee included
language that covered a standard feature of past and present state—
hood enabling bills, namely that "provision shall be made for the
establishment and maintenance of a system of public schools which
shall be open to all children of said state and free from sectarian
control.”

The only significant point raised in plenary consideration of
the committee proposal was a suggested amendment: to insert the words
"and indirect™ after "direct” in the draft provision "No money
shall be paid from public funds for the direct benefit of any
religious or other private educational institution.” Proponents of
the proposed amendment stressed the importance of protecting the
integrity of public education, while its opponents argued for the
provision of services to the individual student if otherwise in
keeping with the constitution. The proponents of the amendment® to
prohibit "direct and indirect” aid to parochial and other private
schools held that sectarian segregation in education 1is bad for
school children and that inadequate restriction could lead to
diversion of funds and weakening of pubLic education. A majority
(thirty-four to nineteen) opposed the amendment, agreeing with
those who argued that more important than these considerations was
the need to help each child attain the fullest level of individual
development through programs such as free lunchcsfbus transportation,
and even payment by the state welfare agency of room and board to
parentless children, so long as the basic principle of separation
of church and state was maintained.

A floor amendment: to provide for a unified state library
service was : jected by the delegates as falling into the area 0l
legislation and therefore not being proper constitutional material.



A proposal to altogether strike the health and public welfare pro—
visions was made by Seaborn Buckalew of Anchorage on the grounds
that they were already covered by the general welfare clause and
were also unnecessary 1in the constitution. However, Rolland
Armstrong of Sitka and others argued for their inclusion as a matter
of philosophy, and on a voice vote the amendment was defeated.

Before final adoption of the constitution, the convention added
the two sections providing for the state university and its board
of regentl. Provisions for the university had been part of the
executive article dealing with boards and commissions of that article.
It was suggested during consideration of the executive branch proposal
that the requirement for approval by the governor of the appointment
of executive officers of principal departments headed by boards and
commissions would not be appropriate to the university and the board

of regents. As a result, a separate proposal on the unversity was
offered by the Committee on the Executive Branch for inclusion 1in
the article on general provisions. It was later transferred by the

Style and rafting Committee to the article dealing with education.

Thr provisions for a single state university system, established
as a separate corporate body, and for a board of regents appointed by
the government and confirmed by the legislature was modeled on the
Hawail constitution. As approved, the university was given consti—
tutional status and removed from direct supervision of the governor.
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Constitutional Validity of State Aid to Pupils in
Church-Related Schools—Internal Tension Between
the Establishment and Free Exercise Clauses

David J. Young*

. Introduction

‘The Supreme Court's recent decision in wolman V. walter raises
again the question whether the “final page” has been written with
respect to a troublesome period in the constitutional development of
religion clause2 principles.  The United States Supreme Court has now
addressed itself to a complete array of state aid programs _oIeS[%ne_d to
assist puplls attendm? church-sponsored  educational institutions.

,tAhf_ter thirty years of intensive litigation the slate looks something like
iS:

Programs in Conformity f'.ro%rams Violative of
Year with First Amendment First Amendment

197 School bus transportation
193  Texthook loans4

ol tigﬁsf&r O%ﬁgou%a%ra)é%@g:
1971 Federaé c nsthucfion Salary supplements lor lay - tachrs?

" " sl o e o
sl% X f‘or provicing |{:%ae%ular ca-

eMember, Ohio Hai Mr Young is a member of Ihe lirm of Dunbar, Kicn/le f[ Murphey,
Columbus, Ohio Ihe author arguéd Ivolmen v. Wn[El belore the Unileil States Supteme
Court foi apf .cs.

1 97S. -t 2398(1977), . . N

2 “Congress shall mate no law =~ respectingan . establishment of religion,  orp uhibiting
the (tee exercise ihereof * U.S. CONST nincnl 1 The religion clause comprises two parts: the
establishment clause prohibits the government from promoting religion and the ftee exercise
clause prohibits the government ftom inhibiting religion.

3 Everson V; Hoard iif hduc., 30U.S. | (1047)

< Hoard of Fduc. v Allen, 32 U.S. 236 (1968)

S Wait v Tax Comm'n, 397 U.S. NU (1970)

j)f liltun v Richardson,~®BU.S. 672 (1971 T

Lemon v. Kurtrman |l:arly v DiC'enso], B U.S. 62 (1971 g T‘ ac IS]

not UF Rhode Island that W&IIS cgnsohdatnl wl||l| the Pennsylv(ama)ca g, Mﬁ] v W
for purposes of appeal)

i % lemon v Kurtrman, 408 US. 62 (1971) (Pennsylvania statute declared unconstitu-
iona
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1973 %xex?mpt bnd ass&

urch relatogncszoﬂé%ég

irect, per-student

0 chuirc relattec IIegggrs]I‘§
Standardized ﬁests and
SCOFIHH SEIVICES

?Bgac and lEanng diag-

e

Ncuiral-sitc therapeutic ser-
e

NetutraJ-site regnediaJ eal-
Pro rc%ns for handi-

Neutral SI'[% quicance and
counselm

geﬁ S C(;Pn(rnr%S C urCtH

? S t0 school Lor cost,of general
Ing an s eeping

Tuition relpiﬂursement for low in-

Parenpar | tax credits 1

8nts to schools for maintenance
repairll

Parental reimoursement grants?

Il St ard et
On- n})ren%ses hedth and remedial
SEIVICeS

Instruction u1 nt and mate-
né Ioanedéﬂo 'EI»E

Field trip transportatlonB

In its 1976 decision in Roemer V. Hoard of Public Worksl/ the
Supreme Court intimated that the end of the line was near.

[T]he slate we write on is anything but clean.  Instead, dirre is little room

9

Hunt v. McNtir, 41) U.S 714(197.)

10 Levitt v. Committee for P#> Educ.411 U.S 4'2(1973).
1 Committee for Pub | due > Sygimt. 43U S 756(1971)

12 Sloan v Icmon, 4]t U.S. H5(197))
13 Meek v I'ittmiter, 21 U S 149 (1975)

14 Koemet v Board of I'ub. Works. 4% 1" S 776 (1976)
55 Wolman v. Wklicr, 97 S Ct. 2591 (

6 American* United (or Se atntlon 0
lenn 1977, uren: mem 19(1977)

7 46118 716 (1979

f77&hurch and Suite v Blanton. 411 1 Supp. 97

19

el
th'f

or
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rther .refinement of prrncr les..governing pu rc id to church
a?{ ed grrvates OO, 8 lg %tp ut"mere?y tOsel rB dpecré]e?

they are tart%)tﬁﬁ)r) appl] %H in %S%

Similarly in Wolman, Justrce Blackmun observed: “Nonetheless, the
Court's numerous  precedents ‘have become firmly rooted, ..~ and
now provide substantial guidance.” B Justice Stewart, the author of
the majority opinion In Meek V. Pittenger, SaW hrmse 8 appyrng
tests which constrtuted a distillation of the past decades of effor

Ihese’ rtute a con eni nt urate d trllatron 0 this
Court’s, efforts ov
ernnrrgptp ac tve onstr u

a res rn

J

rohr

T Droper rae Fbrw?e &'0” e%? 't r?arsoev

Notwrthstandrn these assurances by the Court that this area of
the law is settled, te question still remdins: has the thoughtful schol-
arship of the Supreme Court's most respected Justices provided a
framework that will avoid continued controversy? This article will
show that they have not. Despite the strong assertions in recent de-
cisions by the Court that religion clause principles arc well defined,
the fact Is that there have been periodic major shifts in the factors
the Court considers in Judﬂrng the constitutionality of a state aid pro-
gram. These shifts have had a divisive impact on the Court. In re-
cent years this division has resolved itself into a .bree-w?.y split. This
article attempts to identify the current trend of the Court in state aid

Cases b)( ana.yling this split and the recent movement of the swing
group o' Justices.

II. - CHARTING ANFUIRAI CotlRSI- BI MKEN THE 1Pl FXEROSE

and HSTAUNSHMENT Clauses -The Tkirartite
Si'Llr in the Court

|wo issues must he addressed any lime a state aid program is
presented to the Court. The first, which may be called the establish-
ment issue, is raised 1 opponents of stale aid to sectarian schools.
The argument is that such aid constitutes a piohibited "establishment
of religion,” or at least the first step toward such an establishment.
The second issue, which maK be called the free exercise issue, IS
advanced b ﬁroponents of the state assistance program. The pro-
ponents feel that since they pay education .axes a portion of the tax

X u .a 74

% ! Itrrlrjag ésdlﬁs)gh Ct JJ9 S99 (1977)
ji u
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Bvoceeds should be used to help finance their children's education.
rthout an allpcation of tax funds toward the education of tpeir chil-
dren, they are forced either to bear ‘he financial burden of paying twice
for therr children’s education—once through taxes and once through tui-
tion—or to send their children t? the public sch o% This, progonents
gsggrtofregltrrcgsr] their freedom of choice and mhibits their ™ f
r ]

In an gttempr fo reconcile the constitutional conflict between the
establishment  and free exercise clauses the Court developed a three-
part test for judging the various st. e programs.  “First, the statute
must have a secular legislative purﬁose sgcond, its principal or pri-
mary effect must be one that neithey advances nor " inhibits. religion
. frnaIIY fhe statute must not foster ‘an excessive government
entanglement with rc'igion.

areful analysis Teveals that the relative significance of the es-
tablishment clause and the free exercise clause™in first amendment
Cases I sometimes ignored, Justice Brennan, who now maintains
that almost al| forms “0f assistance to pupils at church-related schools
Is violative of the cslablunment clause, recognized a place for the

free exercise doctring n Ais concurring opinion i Abington School
District v. Schempp. J

Ntendaree OPublrc ools never been (ﬁg“mpulsoryl par-

. mora ic'en
rron“prlﬁrn V\;}gﬁ%mﬂ se (I)({renr Eﬁu Hmen oréi%
fvrdp%l o ﬁee%?ﬁ” r rn on Ieor% B(r

5 ecfi vrnrch r va?
atic Values

.SChoo
%Irc ular Ucation Wi

orm o privat | ol l{ﬂO 1 esof
ve er GD %E%gﬁms rn%(?a %1”\/ Vené'%gooiss heor!dn

P%
I Irc sc nr (nr te oréecarr essures
ere f f education 1s 0 e—ve mrr]h
V] ror 0 ovvorsr nctro(r)rue ael%? |§8a overnment
or Uerice or restn&rﬂa? o, J

lit spite of his recognition of free evrcl.sc values, Justice Brennan
has been unwilling to concede that Blacrnrt; a congition- attendance at
the public_SChoglS Upon a graturtous state benefit can discourage the
ftcc exercise of religion by “diminishing the attractiveness” of the

[e€ EXer-

=2
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church-related . school, Such an attrtude toward free exercise ohjec-
tives led to Chief Justice Burgers pea

One cgﬂllo %ng d‘%tdl USEVYI ol:f:]%ealget sz\dggurt vvrl comet
ﬂon Ft%] chr[ reHI |||n c%dé’ﬂ nso fﬁ“ &o&s

carg r nrn
|nga erelrgror{—a

our sr
The Court's difficulty Wrth this perplexing question has been ag
gravated by Its necessity of fashioning majority votes on a patchwork,
Case-Dy-case basis. Thé opinion of tfle Court In walz V., Tax Commis-
sion"u’Teflects the difficulty encountered in attempts to fasHon sweep-
Ing religion clause pnncrples

The Estfb ment and Fr ereise Clgsses of F&

tovvar est

il ecisely drain” portions., of
Eenmﬁecﬂae atgs eperr ﬁet}{trons mt?r

elr%)n alISes

stat e, trn cua ¥ nOnﬁlr\/\”a(r\'r

uses heQ:our Prronsr onsrrn erent dr rcrln

Meneral gnncrp on a r@asrs he consiceraple 10-
|n on’ denves C%Sr@ 1Etese

rosieiﬂ i tﬁeen eran

F?mr ; enee n re n% Lfn[e cu ar ave

Religion auses nd ¢ neuat\[)a% Icogrzgr betvreenctl ertW?

V\ﬁén expande o a Iogr extreme WU 8 e {ns clasﬂ| tﬁe

In an amicus hrief, Leo Pfeifer, who lias argued a gmat number
of the religion clause cases before the Supreme Court of the United
States desCribed the past decades of constrtutronal history in thr area
a "historic, game of chess." Althoy r? CaSes vvere won or lost, and
governrng principles seemed well defiried, the act Js that the pieces
of the |i Agsaw puzzle were being “forced together.”™ _ Tne compro-
MISe, Cas Olycase ap roach utilized by the Court has misled both <
oncnts and opponents of slate assistance to nonpublic pupils and” has
ostered contrnued litigation.  Legislation vvas drafted In reliance on
swee |n utteranc stha I retrospect proved to be illusoiy.
ractice t e tripartite. test art culated Olythe Codrt dtrs little
to balance the competing interests embodied in the two . 'tion
clauses. The Court Itself now speaks of the test only as a quiuc with

25 Meek v I'ltengrr, 121 U.S 349. 3*7<1975)
5 W7 US 664190
21 hi lit OfMtJ

2 linct of X.mortal Coalition toel'uh’ic balneation .nut Religious I iherty Amicus Cnfiac
di |, Woltrwt v Wj.ict.97s ClI 2593119'))

I &-TT—
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which to identify instances in which. the, ob#e_ctlves of the establish-
ment clause have been impaired. This fripartite test, however, serves
mere as a framework for structuring qpinions than as aﬁwdepost for
.termining the out'.ome. The objéctives of the establishment clause,
lkewise, are too va?ue to be outcome-determinative,  An  analysis
and understanding of the three-way split among the Supreme Court
Justices,d however, maﬂ be more proguctive In predicting whether a
Snven aid program will withstand' religion clause challenge.  Chief
ustice Burger-and Justices Rehnﬁmst and White_ seem PrﬁPar,ed to
approve a broad rapge of meaningful child benefit programs in the
form of grants, credits, scholarships, loans, and vouchefs.d) On the
other herd, it Is with a great deal of reluctance that Justices Brennan,
Marshall, and Stevens “approve even health-related services.d The
middle is comprised of Justices Blackmun, Powell, and Stewart, “nd

the outcome of future constitutional challenges will depend on me
direction in which they lean."2

29 The tension among (he members of the Court is perhaps not full¥ revealed by the opin-
jons_ themselves, The depth”and intensity of these tensions may verx well stand. currently as a
barrier to the formation of a predictable and stable five-Justicé coalition. This internal tension
is explainable in part by the frustration that must i.ow from the Court’s aﬁpatent inabjlity to
formulate a comprehensive analysis in this troublesome area, and also by the compromises re-
quired to obtain five votes Thé internal tension is also a namr.V hy-product of * case-by-case
Iefqlslanve approach. that has backfired because of a failure to consider fully the implications
of pronouncements in a given case upon future challenges

The tension and frustration within the Court i undoub,tedIY aggravated hy the fad that
the Court has had to make decisions that vifally affect the inculcation of tcligious beltd.. the
extension of knowledge, and the education of children on the basis of abbrevidted stipulations
of fact, facial challeriges, or evijentury_transcripts  that ,b,arelY p'erce the surface of relevant
educational and tcligious developments “The difficulties arlsmg rom inadequate factual develop-
ment ate further compounded by the lack of historical record or qulslanve history with respect
to the religion clause There were no public schools when the first amendment ‘was adoFted,
and the structure of American education has changed markedly since then. The gltgion clause
preceded general acknowledgment of the need lor™ universal formal education. Jd&"Wisconsin
s Voder. 2060 US 206 214119721 Thus, the Court for decades has been forces! into a situation
oi aftempting to apply vagzuely defined prmmBIes to an cser-shifting et of circumstances and
considerations from which it has not yet been able to extricate itself .

T0. See eg, Wolman v Walter, 97 S. Ct. 2193 (1977) (Burger. C.J.. and While and
Rehnquist. JJ . Voted to uBhoId all six categories of aid” presented to the Court). Roemer v
Board of I'uh Works. 26 U S 736(1976) (Burger. C J . and While and Rehnquist. J| . < ted t&
uelhold direct. per-stuem %\rlants to church-refated colleges). Meek s Pittenger. 421 US 39
(IV'5) iBurger, CJ. and White and Rehnquist, JJ, voted to uphold all thtcc types of aid
ptesented to the Courti

3 Se €0 Wolman v Walter, 97 S Ct. 2593 (1977) (Brennan and Marshall, JJ.. voted
to strike down 7l six categories of aid piescn cd to the Court, ‘tcsens. J . voted to strike
down four categories ol aid”and to uphold diagnostic and therapeutic sersices, ihe biter two
with "mwgwmqs "); Roemet v Board of Pth Works, 426 US .%(I9762 Hrennan. Marshall,
and Stc'cns, 11, voted to strike down ditecl, per student grants to chutch related colleges):

Meek v Pittcnger, 21 US 349 é (Brennan and Marshall, JJ | soled to strike down al
three type%&j aid presented to the Court
2

> €U, Wolman s Walter. 97 S Ct 259) (1977) (Blackmun and Strwait, JJ . voted
to uphold Iciar of lhe ms categones of aid presented to the' Court and to sttikc down loans of
instructional material and held trip transportation. Powell, |. voted io onhold live categories
and to strike_Utwn loans of instructional material). Roemer . Board of Pub Works, . .
7)6 1 7o) (Blackmun and I'owr|]. M . soled to upho'd and Stewart | voted to strike down
direct, Per-vtudenl grants in church-related colleges); Meek s Pittcncer, 421 US 349 ('97y)
|Stes*art, Powell, and B'ackmun JJ , voted to uphold te*.kuok loans arid to strike down foans

< [an el iy ab]
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In order ti appreciate the current alignmen' of the Justices and
the state of the law after Wolman It Is neCessary to consider the his-
torical positions of the Court. [t Is important "to note that prior to
1971 the Court generally affirmed state aid to church-related schools.
In that year the” Court “abruptly shifted its position regarding aid to
elementdry and secondary schools. Now, after Wolman, It “appears
that the. Court is svvlngmﬁ back toward approval of some programs.d
This article focuses o these swings and pays particular attention to
the pivotal cases Wal: V. Tax CommissionH and Wolman v. Walter.”
As will_be seen, walz marked the end of SuBreme Court approval of
state aid to church-sponsored schools and began a period in which
every state program, with the exception of aid to sectarian colleges,
Was “struck_down.  Wolman is now the first case to turn away from'the
strict position the Court has held since walz.

IIl.  PttE-walz criteria: Secular Purpose and Effect

The first case to consider the relationship between state aid to
church-sponsored education and the religion clause was Everson V.
Board of Education.” New Jersey had” enacted a law that would
reimburse Rarents for the_expense of busing their children to public
and. parochial schools. The Everson Court said that “the Clause
a?alnst establishment of rellﬁlon by law was intended to erect ‘a wall
of separation between church and State.” ~ The Court held that the
New Jersey program had not made the slightest breach in the wall of
separation. "The Court further held that “to_prohioit the stale from
Xtel. Hnﬁ general welfare benefits to all of its children would be to
violate tfie neutral position required by the first amendment.3"

. Between 1947 ‘and 1968 Eversonstood as the leading case in the
religion clause field. The principles first set forth In Everson were
further relined during the two decades following its decision5' and were
applied again to a nonjaybhc school aid case in the form ti a two-part
purposc-and-efiect testd) in Board o f Education v. Allen 4

ol iMructionil material and on-premiscs health H’d icntevlia) services) Nolc thil the positions
taken by these Justices have determined the holding o(  the Coutt

" |33 1-0r a graphic representation ol the swing} in the Court, secthe chart in section lof this
article.
K7U S 64 (170

§ & B

L A st

I
40 | he tsso-p.irl test ssas lirM il down in the contest of a school prayer case. Abinglon
School Hist s Schempp. 57} 01(1963)

D

%Pf
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:eleedfs%t Ee et lOVYrgrer IS&:;SC%?E[PW %(ﬂl arr]drrtr |0n
Eigy ﬁr”% { e rwﬁa i
purpose N aprrmarye1 nor i rts o glon.

In Allen the Court upheld a New York program whereby log.;
schoo| boards loaned approved textbooks to all”children, includir™
sectarian school students, In rapres seven. through twelve.  Before
the Court wes able to find "a secular Ie?|s|atrve purpose and a primary
effect that neither advances nor inhibits religion,"B it wes necessary
for_ the Court to ceclare that the * processes of secular and_ religious
training [in church-sponsored schoolsl are [not] S0, intertwined” that
secular” textbooks furnished fo stydents by the public are in fact in-
strun ental In the teaching of religion."4

The Allen Court's recognition of the valuable role played by non-

w lic e ucatron Wwes 0hviously a key. factor n the decrsron ustrce
rte writing for the ma%orrty utilised lanqu age that greatly in-
cr%ase the hope and expectations of proponents of aid to nonpubrc
school pupils:

nder al]dgunple | also the Ie%OIatrve

e%?,we ecrsrlo e |ro

a sr nr ole

rarsrn na lon a@ uca ron |
|r cr ren eﬂ?r& e8|t
cr Izen 0 crea:. rt
C%W Wil o re fvate ooI rrB rn H
arochia ti?

rnr n | %tm P{requ ouqde

| sf an
ﬁaeabe 'Oir hePrOVI der%e 0 00?9e r In
fion o thel sectr Unction, pt?rre(fas or] arer?ur%?ro 1 g
Many nonpublic school parents, educators, and administrators
read Allen as Saying that carefully drafted aid programs that have
the prrmarp offcct of aiding the” secular educational functrons In
their schools Would satisfy estab IShment clause restraints, It |s difi rr
cult to quarrel or fing fault WIth thrs mterpretatron This Is (p viously
opponentso nonpubli¢ school aid have sought repeatedly urrng
t g past nine Years to convince the Supreme Collrt that Allen shoul
be reversed n recent years, however, the Court has given little

L rE a 241 (iJuoung Abington School rii't v Schrmpp. 3/ 1) S 200, 21?(1963))
4
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more than lip service to the Allen principlesds and has in fact emas-
culated its underpinnings. The two-part test has been accompanied by
a third ingredient that Ras proved dominant in recent cases.

V. Introduction of the Entangleme.nt.Test—
The Impact of Walz V. Tax Commission

In 1970, the Supreme Court handed down a decision that has had
perhaps a greater impact upon the education cases than any case since
Everson. Walz V. Tax Commission questioned the constitutional
valldlty of real propertyr tax exemptions for property used exclusively
for refigious purposes. ‘The plaintitf, a real property owner, sought an
Injunction to_prevent the granting of property tax exemptions {o reli-
gious_ properties, arguing that such exemptions forced him to make a
contribution. to religiouS hodies contrary to the establishment clause.
In determmm% the” constitutional validity of such exemptions, the

ourt looked ‘o whether taxation or exemption cc:ﬁsloned qh reater
egree of Involvement hbetween government and religion, thus evi-
dencing its concern with the amount of entangle_ment Detween secular
and_ sectarian interests, The Court commented In_dictum: * Obviously
a direct money subsidy would be pregnant with involvement and, &
with most governmental grant programs, could encompass, sustained
and detailed administrative relationShips for enforcement of statutory
or. administrative standards.”4 ~ Although the Supreme Court had in
R/rvleor decisions showed a concem about"the degree of involvement be-
en government and religion, this dictum_gave birth to a third and
separate constitutional test for l]ud?mg religion clause cases. Now, in
addition to determining that the _e%l,sl_atlve,purpo_se and effect ol a
state program digd not promote or inhibit religion, it became necessary
for a court to inquire whether the adminiStration of the program
fosters * excessive government entr tglement with relltl;lon. £

Hie first staté aid to nonpublic’srhool statutes To be fested subse-
quent to walz Were the Pennsylvania statute consicered in twmon_ v.
Kurtznum and the Rhode Island statute consicered in the companion
case, Earley v. DiC.enso‘1he Rhode Island statute called for a salary
supplement to lay instructors teachmgi secular subjects in the Rhode
Island parochial “schoals. 1he Pennsylvania_statute called for a con-
tractual’ relationship befween the monpublic. sc.iool and the stale
under which the state reimbursed the nonpublic schools for providing
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teacher salaries, textbooks, and instructional materials in SRecmed
secular subjects, Both statutes were declared violative of the first
amendment. Chief Justice Burger, who had . authored the walz len-
lon, delivered the ogmlon of the Court in which the purpose and effect

test in Allen became a tripartite inquiry.

v IS In this area in with consideratjon of
rum&aﬁ(y %Fﬁ‘éﬁﬁegefve}%)efr t%lstl]gg?? \H?r L2 & a q%reg SL%
%151 mla%/ NESRIDOSE. S T mlcr:?t’ 0r s

et ?eﬁhgrug&/ahces NOF S on p”‘?ﬁé I { %
Must not foster “an- excessive government entanglement with refigion.

_ Both statutes passed the first prong of the tripartite mqulg'; in
neither the Pennsylvania nor the Rhode Island” statutes did the
Court find a nonsecular legislative Qurpose. The second Inquiry
whether the principal or primary effect of the stafutes was one that
did not promote or inhibit religion, was a more difficult one for the
Court to answer. Chief Justice Burger reasoned that it was possible
for the legislatures of the respective states to icdentify secular aspects
of & church-sponsored education and to design restrictions to insure
that the state aid would benefit only the secllar. The Court did not
decide, however, whether the speuﬂc_safeguards in the Pennsylvania
and Rhode Jsland 8r0 rams were sufficient to meet the primary effect
fest. Instead the Court condemned the programs because “of the
Intrusiveness of the safequards into the. church-sponsored - school;
This kind of state inspection and evrduation of the religious content
of a religious  organization Is fraught with the sort of entanglement
that the Constitution forbids, It is a’relationship pregnant with tangers
orf] extc]:esswe government direction of church schdols and hencé of
churches,

It meaningful assistance to the nonpublic  educational sector
appeared cead™as a result of the lemon decision, Committee for
Puhlic Education v. S'yquis" seemed to complete the process and
seal the collin. The Sugreme Court In Nycjmst declared” unconstitu-
tional. as violat'  of the establishment clause, direct qrant,s_ to non-
public schools . maintenance and repair of school Tacilifies and
e(iwpment, tuition reimbursement. to low income, parents of children
all- " ng nonpublic schools, and income tax relief to all such parents.

On ire same’ day as Nyémisi, the Court also announced, Sloan v,
lemon," Which” declaréd Pennsylvania’s parental reimbursement

5
X

M2-13(cit.iiinn nniiiifit)
%
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grants unconstitutional, and Levitt V. Committee for Public Educa-
tion, which declared unconstitutional the New York statute provid-
ing State reimbursement to nonPubllc schools for testing and record-
keeping.  The cumulative |mﬁac of these decisions and that in L °m.on
V. Kurtiman was fo place those who would seek to draft legislation
Prowdln? noppublic school assistance on the homs of a dilemma. If
hey Incfuded safequards and procedures to insure that the assistance
was |imited to the secular aspects of nonpublic education, the re-
strictions would be classified as prophylactic. contacts, involving ex-
cessive government entanglement’ withi, religion. If the restriCtions
were removed, the program would fail beCause of the absence of
assurance against advancement of religion. ,
ro%ram safequards and regulations were not_the only kinds. of
church-state “entanglements” envisioned I%/ the. Court. 1n addition
it saw a danger of™ Polltlcal divisiveness'y arising . from the natural
inclination of"nonpubli¢ schools to_lobb¥ in the_legislatures for adi-
tional lunds. Although he recognized that political debate and dif-
ferences are normal and healthy manifestations of the democratic
system of government, Chief Justice Burger declared that political
Ivision along religious lines was “one of the principal evils against
which the First Amendment was intended to protect.This test
seemed based upon the assumption that as more assistance became
available to nonpublic education, a gre.tcr demand would arise, and
*his demand would inevitably lead to"political division along religious

fines, o
The negative altitude of the Supreme Court towards the “self-
Perpetuatln and self-ex andlr&%J 5)[0 ensifies0” of state assistance
0 .pupils & church-related edUcational. institutions 15 reflected In
Chief, Justice Burger's belief. that “[a] ccitain momentum develgps in
constitutional theory, and it can te a 'downhill thrust' easily set
in motion but diffictlt to retard” or stoP. Tlie Court vas obviously
alarmed at the rapid step from Allen t0 Lemon and DiCciiso. It WaS
willing to allow hus rides and textbooks, but saw the prospect of much
broader scale assistance when it looked at the teacher salary supple-
ment progrram In DiCenso and the educatjonal contract program in
lemon, The momentum was too much: the Court refused to adopt
the n?h'lo-SOEh of Justice Harlan that "[_II'[ 15 always possible to shrink
from a first Step lest ihe momentum wall plunge ‘the law into pitfalls

iy .in II'S 47. (|Vry
S? leminiv Kurl/fitaii. 1d US mi?2,/.2) (Jf|7)
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that lie in the trail ahead, I, for one, however, do not believe that a

‘Slippery slope’ is necessarily without a constitutional toehold." 4
. The repressive constitttional doctrine that wes based on a fear of
BO|I'[I(_Ia| divisiveness was spawned bg the Court during its “ momentum
locking staﬁe of development. Chief Justice Burger's enunciation
of this Toctrine in Lemon Was surprising, If not shocking, In view of
fact that just one year earlier in Walz, e had espoused” the right of
religious, organizations and churches to take strong positions on public
ISsUes withut the slightest suggestion that this would dlsqualle their
adherents from partiCipating I public benefits. The Chief Justice
vidual p]urches fre u??

had written:
eASgr%%rents ﬁlfo Saréir(]:uil)%rblfgitps anqnci:n%m IS Cae g Qtlﬁ
Eﬁlé.severa?ﬁlsemmici vigorous Ay of (A o cons(tjluwn
itions h%urs%chw & MUC %ecu les. and_ private
gﬁze% ve that rigrt. P rfﬁ;tl.or
S Ue Ve egqeg% 0

e separation is really pos:
sortsi—one }Hon (9 Eauses 15 an mvolverrgn?of
Ment.6

e 0
0 mark houndiaries to avoid excessive cntangic-
It is perhaps ungerstandable that the Court was concerned by the
momentum that had gathered between Allen and Lemon: it IS un-
fortunate, however, that the response between 1971 and 1975 wes a
scries, of case-by-casc compromises rather than the development of
constitutional principles of more lasting guidance. Beginning in 1971,
the Court began a cut ar.d paste procéss in deciding how far the pro-
gram could proceed without reaching the verge of 'orbiddcn territory'
Under the religion clauses. It refused to accept the invitation of
opponents of stich educational programs to declar, them all violative
of the establishment clause.. On' thé other hand, there seemed to be no
Ioglcal basis for distinguishing one program from the other. Sweeping
utterances,  seemingly Clear iy one casé, had to be altered to meef the
Court's attitudes concerning the verge, of forbidden territory i another,
1his seemed the result of judicial législation. [t wes in récognition of
these problems that Justice Rehnquist In his.dissent in Committeg for
Public Education v. Xvquist noted that “[wjithin the limits permitted
bIX the Constitution, these decisions are quite rightly hammered out on
the legislative anvil."4
dditional doctrines were developed by the Court that had the
effect of further emasculatlr(llg the theoreticdl underpmnlngs of Allen.
The acceptance of dual and” separable secular and (t“ us roles in
nonpublic education was replaced with a presumption that these are

M Y\C/rll vINC ‘97 U.S 664 OW-TK (1970) J,. eoncufrmy),
6? at 6/0

6l 4111'S 76

AAVO"er\svS&«-'k-v - v T 72"
) [ ) [ )
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"religious-pervasive mstrtutrons ' and that ad to the secular func-
tionS of the schools cannot separated from the rergrous functions.
Justice Stewart, wrrtrng or the majority in a later case, concluded:

k uld sr e re to tte t 10 se ate, secul educa

éﬁunc lon re l0US 10 ertor

egreraa iy Erraa@e S
et 4.t b t&W

OVl e sectarian ear
o
aaR/aﬁrlz?Ha relrarsrl)(r)r eSS ping) ¢

v. Dissenters’ Reaction to the Harsh impact
ok Lemon and Nyquisl

The dissenting orrrnron of Chief Justice Burger in Nyquis! reveals
that the entan lement test, which he set forth I walz and expandeq
In Lemon, had”in Nyquis| gone much further than he had anticipated.
It wes bern util |zer¥ to bar forms of assistance that he felt provided
benefits to chrldren rather than churches and thus met constitutional
standards. The tolerant attitude expressed >y Chief Justice Burger in
his Nyquis! dissent may very well be attribufable to a reconsideration
of the potentral tensions between the estahlishment and free exercise
clauses W lle_commentin é; upon the application of the two clauses
the Chief Justice stresse free exercrse prrnchIes %T]he balance
hetween the policies of free exercise and: estanlishment of religion
tips in favor of the former when the legislation moves away from
direct aid to religious Institutions and takes on the character of gen-
eral aid to individual families.” 6 Chref Justrce Burger also reflected
a different reaction to "momentum blocking” when he noted  that
“[)t IS no more than_ simple equrty to sup{) partial relief to parents
who support the public schools théy do not Use.

Justice White's dissent In Nyquis! Stated the free exercise argu-
ment even more forcibly:

Unéée‘r{ sta trese chrIdren [%vee ﬁt%hgtt a free éaubict education
] e D D e.ncr?
%%ﬁ%@ ??r%;%e ﬁ(‘)pirem Ir cﬁF enan pa& %\}e rrgm

M Committee Sorltrb Idue. v Nytjiwt, 411 U.S. 756  n.}4(197)

741fs Meet \ Pitlenjjer, 421 U.S JhS-N) <1975) (quoting Hunt v, McNair, 41 U.S. 734

N
Iﬂf[(!g Committee for Pub tiluc \ Nyqgtmi. 413 U.S. 156 no; (]«7) (Burger, C.J.. tliwcnl-
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Justice Rehnquist's dissent in Nyquis! reveals that he likewise would
have upheld the tuition relmbursement and tax relief provisions of the
New York statute in reco%nltlon of .the “benevolent neutrality"® re-
quired In order to reconcile the tension hetween the free exercise and
establishment clauses. His dissent recognized that finincial restraints
to free exercise exist. when nonpublic sthool parents arc compelled to
pay for their own chlldren s education as well as support public school
serwces unuse a/t e

otW|t standing the Chief Justice's shift in attitude and the
strength of the Refinquist and White dissents, an even mare extreme
and Testrictive application of the tripartite test was made in the 197
Case. Meek V. Pittenger.' Meek Struck down a program that involved
Ioanmgz eqw,oment A providing health services” to nonpublic schools,
It was the Culmination of the era ot persistent Supreme Court dlsapproval
of state aid to church-sponsored schools. Strangely, thoug h this d |sa
proval did not extend 10 state aid to church-sporisored co leges. These
cases, by their contrast, illuminate the hostility the Court’s majority
held toward religious education

V. Approval oh State Aid in Higher Education Cases:
A Religion-Hh ectiveness Test?

If & lawyer in 1971, after rewevwn? the Lemon opinion, were caled
upon to opirie as to the constifutionality of federal Iealslatlon Prowdlng
rants for the construction of buildings at church-relatcd col ges the
rust of his ORIHIOH would be gwte predictable. - After recifi ? the
tripartite test, the lawyer would acvise that it would be necessary o es-
tablish comprehensive restrictions in.order to insure that the legislation
did not restit In advancement of rellglon Absent restrictions,”the leg-
islation would fail the primary cfleet Test because of the danger that tu

(P>SGJ h il X4 (While. 1. ilisvrntinpi (;Ju<linn /orach v Clausen 241 UN We6. 11" 4
)

9 h hi X10(Kfhrupnu. J . diwemmtd
"ﬁ) A US 4491975 Sec note* 77-W fomand accompanying text.
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mandated aid could be applied to a sectarian purpose. On the other
hand, if the legislation contained adequate restyictions it would fail
because 0f excessive government entangleme_nt with religion. At least
this would be the likely content of the opinion if that fawyer had not
read Tilton V, Richardson» Which was announced the same day as
Lemon. 'Die tests and %wdmg principles read the same in Tilton &S In
lutmon, but the same Tests dpparently have different meanings when
applied at different levels of education: ,

In sustammg[ the constitutionality of construction grants to church-
related colleges, the Court was impréssed by the fact that churches are
less successiul, in the accomplishment of ‘their religious missions in
colleges than n elementary or secondary schools: “There is substance
to thie contention that college stucents are less impressionable and less
susceﬁtlble to religious ndoctrination.2 Although many of the
church-state cases felating to elementary and secry ar}/ education are
decided on the hasis of an assumed coniposite prc. lc of church-related
schools, the court in Tilton rejected that approach: “We cannof . . .
frike down an Act of Congress on the hasis of a hy(Pothetlcal [0-
file. " A comparison of Tilton and lem on slmply onfirms the ad
hoc aé)proach that has beer, used by the Court In this area of the law.
The Court seems more skeptical of the possibility of religious inculca-
%lorghln church-related colleges and thus more tolerant ofaid programs
0 them.

After a rovlng federallg funded construction grants to church-
related colleges In Tilton, the Supreme Court next “approved a state
Program for” construction of church-related colleges With state-issued,
ax-exempt bonds in the case Hunt v McNajr. 1 In Iinnt the state-
Cregted au,thorlt% that issued the bonds would take title to the facility
and lease it back to the college, with reconyeyance to the college upon
full repayment of the bonds.” The Hunt decision was annouriced the
same day as Nyquisl. 1he same words were used In describing the
fests but these words again were applied differently. The Couft re-
fused to acopt a composite profib* ‘of 'he religious nature of post-
secondary. institutions and differentiated the colleges from the church-
e1mies GlEMENtary schools on the basis of the di cring religious
character of the institutions. . . , ,

Perhaps the most surprising of all of tne recent higher education
Cases Was Roemer v. Hoard of Public Works ' Ihe Court upheld a
Maryland statute that provided direct annual subsidies to clmrch-re-
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Iated_colleqes in an amount equal to fifteen percent of the state's ex-
Eendlture o students in state colle?es. Tl.e Court again stressed the
ecular functions of the religious colleges and the religious function of
church-related elementary and secondary schools. o
Although colleges undoubtedly seek to accomplish their religious
80a|s differently from elementary ‘and secondary schools, it is indeed
oubtful that d religious organization would spdnsor and administer a
church-related college If it did not consider it to be part of its religious
mission, It seems obvious that the extent to which a religious organi-
zation 15 able to_ inculcate religious values or religious doCtrine in Jtu-

|
dents at_ten_dlng Its c_oll_?ges varies from college t0 college. In a recent
case a district Court In Tennessee ohserved:

AP e e e A e R ol
L
%Hstrg%ogma ot SpONsoring Teligious organisation. b

[
dmitedly permea
- The Supreme Caurt has purportedly refused to_ Use composite pro-
files in highei education cases, but the truth Is that it has used standard
profiles in evaluating the nonsect.lar nature of colleges, just &s it did in
cases concerning aid to elementa% and secondary 'schools, It assumes
& a general proposition that church-related colleges are not as effective
In_ their rellglous goals as,elementar){ and secondary schools. Coupled
with the Court's assumption, that elementary and ‘secondary sectarian
scho%ls are "religious-pervasive, institutions,” this presents a questl%g
Whetner the Codrt Is _establls_hlnq a preferred icligion based ‘on t

ggte%trllverpggg of its mission to inculcate religious valtles during the edu-

| S5,

Thg difficulty with such an analysis is that it acts as a restraint
upon the free exércise of religion Simply Rut. the test seems to be th t
an edycatjonal jnstitution may_ receive a share of education tax dollars
only If it Is ineffective In its réligious mission  lhe trouble with this ap-
proach is that it places the Court in the position of making value judg-
ments as to the desirahility a:d effectiveness of rel,lv%ous beliefs and

D

D

religious missions. 1he Court louml a rationale tojustify its compromise,
but' it maK, again find that it has entered an extremely uncomfortable
thicket. This Sort of evaluation of the "rcligion-cffectiveness” of the in-
stitutions involved does not represent the neutrallt(¥ that the free exer-
ase clause requires, When the Court approves direct state aid to a
Catholic college hut denies a cultural field trip bus rde to a child at-
tending a Jewish g,rade school it is advancing one fottn of religious
activity , | Impeding another Does this approach not establish a

b ivienl. il mipt | Jdrinon ol “liunh jrul S:.ite % lll.ifuon, 411 K Supp 'O,
ot e o1 T /AP S0 Vi ’ PP
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Court-preferred method of teaching reliﬁion, and place financial ob-

stacles In the way of religious training that does not comply with the
Court's preference?

VII. Strangling Entanglement—The Court’s Shift
from Strict Disapproval to Balancing

|t must be recalled iha* for some time before Wolman no state aid
to church-related elementary or secondary schools had been ap-
proved by the Court. The religion-elfectiveness a?proach that appar-
ently emerged in the higher education cases indicated a hostility of the
Court towards effectivé religious education. The culmination” of this
Perlod of strict disapproval 0f elementary and secondary aid came in
he case Meek v, Pittenger, _

In Meek the Court was presented with a slate program that
loaned textbooks, and instructional equipment and materials to the
schools ang ?r_owded on-premises health and remedial serwc% to the
students. Justice Stewart. authored an_opinion In Meek that brought
himself anil his fellow swing Justices, Blackmun and Powell, together
I a coalition with the thre& Justices who were then most gpposed to
state gid to Parochlal schools—Justices DougLas, Brennan, and M?[Sha”.
His effort 1o state principles that would be guiding or controlling in
future litigation, however, proved to be disastrous, as it brought inter-
nal tensions within the Court to a high paint. Chief Justice™ Burger's
dissent contained a bitter and stln?mg rebuke, reflecting his conviction
that the Court was ignoring the free exercise clause and discriminat-
Ing a(t;alnst children because of the exercise of religious choice by their
Paren s. He charged that the consequence of the Court's ho,ldln%,was
0. “penalize institutions, with a teligious affiliation,” to “affirmatively
stifle . . . r,ellglous activity," and “to "pepalize children . . . Who
have the misfortune to have to cope with the learning process under
extraordinarily heavy physical an psychq‘lo_glcal burdens,"  Accord-
Ing to the Chief Justice, the Meek ruling “literally tums the Religion
Clauses on thefr heads." " . . . "

Insofar as the legislative program in Meek provided auxiliary
health and remedial sefvices to nonpublic school children on the same
basis as public school children, the free exercise implications of exclug-
ing. the nonpublic school children were apparent. Should a, child be
denied an inherently secular diagngstic or imedial service simply be-
cause his parent& Had selected & church-related school? The ?u reme
Court had already held that “no State. may ‘exclude individual Catho-
lics, Lutherans, Mohammedans, Baptists, Jews, Methodists, Non-be-
lievers, Preshyterians, or the members of any other faith, because of

V j'|| S MU <19%)
H W in 3867 (Burger. (7 . liiucrutng)
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their faith, or lack of it, from rece_lvmg the bengfits of public welfare
legislation. "® Nevertheless, Justice Stewart stressed the establish-
ment rather than the free exercise clause when he concluded that the
services would be provided “in_schogls,. in which education Is an inte-
8ra|_ p~1t of the dominant sectarian mission and in which an atmosphere
edicated to the advancement of religious belief, is constantly main-
tained."0) He found that the state would be required to engage in un-
constitutional surveillance to insure that a speech and hedring thera-
pist, hired and controlled hy the local public school district, would not
sneak religion_into ,spee,ch_theraBy. It was obviously in_response to
Chief Justice Burg_ers stlnﬁlng reblke that a footnote” to Jjstice. Stew-
ait's opt)lnlon*l Indicated that the Caurt did not challenge the rlgiht of
the state to make_ free auxiliary services availaple to all Students in the
Commonwealth mcludmg those who attended church-related schools.
The footnote, however, Tailed to specify the constitutionally accept-
able mechanism for rowdlng such services to all children.
Meek reaffirmed Allen a/upholdlng the constitutional valiity of
the textbook aid, but declared the supplcy of instructional material and
eﬂwpment fo be unconstitutional. The Court again éUS'[Ierd this result
on the basis of the * predominantly religious character of the schools
benefiting from the Act* A question” arises, however, with, respect
to this rationale hecause the Court reco?nlz_ed that the materials and
equipment wre “self-po_llc[ln?], In that starting g secular, nonideolog-
ical and neutral, they will ot change m use."* The Court did not eX-
plain how a seculai piece of equipment that could not te used for
religious purposes woulld have thé primary effect of advancing religion
In & church-related school. Neither did it"explain how the Iendlng of a
secular package of math cards advanced religion when a math, textbogk
contaln!n([; the same information did not, Justice Rehnquist in.his dlis-
sent pointed qut that “[ojnce It Is conceded that ., danger of diversion
exists, it is diflicult to articulate any principled basis “upon which to
distinguish the two Act 1% programs.“M The extent to Which the en-
tan?Iement test as enunciated in Walz had been expanded in Meek led
Justice Rehnquist to observe: {A ppclices arc left to wonder, with
?ood reason, . whether the rE)qssm ity of meetlng the entanglement test
S now anything mare than ‘a promise to the Car to be broken fo the
hone, a leasing llusion like a munificent bequest in a pauper's will.

7|9]68(hlc9t2erl v Verner, 374 1.S. 3 410 (1'M3) (quoting | verson v. Hoard of EJuc., 3V)
&0 Meek v 1" timber. 21 US 49, Vil (11°)
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Justice Rehnqurst also took the majority to task for “throwing

Its Werth" on the sice of those who betleve that society as a whole
should Toe secular rather than relrgrous

eeare |ns tutrons reé& j/ gteogren
*J;i gs nsor an aﬁs Ve nment hart
aorrvs no eh)an n one 3% f Wns naﬁr]:or rq%
0r:ore sre 10 ruc?’?)n agge ra es W nge]fl ous a theostres
a){elérug?% satrerq 'pubcev \ %eer?sltolo

ur traditions. G rerrousntu QIU
?#S‘ dacco r?r{ ?ﬁe tr rtl/]r er%rnu neegs r{
ﬁ; at It may no vvou NSt N

10n,..a.[EQUIreme

v¥\s oHa erenceI 0 religio
”Slf{)eerr%%réh hose |eve nnorer onoer un% Ml
re ﬂous Instruiction n &rchje/(r)rr@qe ecﬂﬁnce ande gectasngn e uca lon

on e urremen e on OMS j nj er’\e
ment ﬁ]eqbeeéh L“e 0 reﬂ on..al row WeIgnt agaimst etﬂ)
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. Since Meek had stretched the entan Iement test beyond the break-
ing pornt and a%gravate the inherent ensron betvveen the free exer-
cise and establ| ment clauses, it was inevitable that a case like wol-
man V. Wallers would follow on rts heels. The Ohio legislation before
Ine Court In Wolman was drafted for the specrfrc purpose of testing
the limits of Meek, Itwassugneste In Meektat some of the Services
may have been constrtutronal ut the Court refused to treat the legisla-
tion as hernt[; severable,'The Ohio legislature sought to avoid havrng
the Court strike down its entire pro? m by enacting twelve Separat
catet[rones of aid, in Separately labefed paragraph specifically_des-
ignated as independent "and. wholly' severable ) 1he upreme Court
acceded to the wishes of the “ledislature and treated the various aid
provrsrons 8 severable, sustaining tnnc sections while rejecting the
cons hutronalrty of three,

e Wolman Co tdealt with the varrous pes of aid in separately
numbered portions of its rnron and not alf portions mustered the
same marorrty of the Justices, State aid cate? ries approved by the
Court aré (I)" textbook loans to pupils,dL (2) standardized testing and

% hi. at 3696 (q idling /orach v Chauson, 343U S.306 31314 (195?))
87 97 S. Ct. 283 (1977).

& Meek v. I'iitenger, 51 11'S 349 371 n 2L (1973

& OmiiiKlv. CoPk Ann 93317(BlAW11(Page Supp 197

0 hi. 33B1706 ?Pa e Supp 1976 Males. "Moness paid . shall be used lor the fol
Iowrr&md ependent and ullg severable Urposes

olman | Walter, 97 S Ct 2399-WX) (1977) (upheld by jut Justices)
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scoring,9* (3). dliagnostic serwces—speech hearing, and psycholo?mal
testing— rowded on £rem|ses bu professional employees df the Tocal
boards 0 educatlon and (4) therapeutic services—speech, hearing

and psychological therapy, [0g rams for emotionally dlsturbed
and hanajcapped chlldren—prow ed ofT -premises by professional em-
ployees of the board of education.9

Pro?rams whose constitutionality were reHected are (1) loans. to
Pupus 0 |nstruct|0na| materials and equipment incapable of djversion
0 rehglous useh and 2 trans ortation for field trips that are the same
as thoSe provided in public schools.%

The Oh|o statute sought to test the abuse of free exercise concepts
in Meek by calhngi for thie remedial educational services, provided to
public school pupfls, to be provided to norpublic school, pupils cither
at a public school, a pubhc center, mobile ‘home or a similar neutral
5|te erwces less susceptible to the inculcation of rehglous beliefs such
& eat and dl%%]nostlc services were to be proviged”in the ng nEUb IC
school. twasdl cut or the Court to Ignore the 6@ exercise | plca
tions of a lenial of these servlces un er Such circumstances. Would
Court label a nonpub ic school j))tw asasectarlan citizen even When he
wes led off the school premises? Would the sectarian badge stand as a
barrier to the receipt of secular, neutral, and nonidcological services
even in public facilities?

The plaintiffs in woiman argued that even when nonpublic school
children were off school Premlses they vvere “an identifiable sectarian

roup " and that aid could not be Rrow ed to such a sectarjan class.
id such_an ar(\],mment mean that t ese children were identifiable sec-
tarian children When te went to the movies, when they went to a
grocery store, When tey Barhupated in dances with other children,
when_ they went to a public fibrary?. The Supreme Court had al-
read rehected nrograms that provided identical services to church-rc-
lated school children at their school. The free exercise clause of the
first amendment would have, become meaningless If the Court had held
that children must be denied theraﬁgutlc and remedial services by
public employees, under control of the local public school district, &
P ublic facllities simply because they are re stered upils at church
clated schools. Althotgh the Court again passed up the opportunity to
speak directly to the tension between"the establishment and free eXer-
cise clauses, it upheld the constitutional validity of ﬂrowdln educa-
tional and therapeutic services at neutral sites and the consfitutional

U I'2MKuOI (upheld hv tis Justice*)
ai 2VU-0J (upheld by eiyht Justices)
d At (Upheld by seven Jusliees)
%mvalidated by ms Justice*)
| at >/)(W9 (invalidated by live Justices)

PRRELY
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vallutjlt og plrowdlng health and diagnostic services at the church-
related schoo

. The Court in v/oiman did nat base its. decision on free exercise
principles, but seemed to adopt Chief Justice Burger's child benefit
approach in noting that *[tlhc_dangers, perceived In Meek arose from
the nature of the institution, not from the nature of the pupils." %

VIII. Realignment of the Justices: A More Permissive
Approach to Nonpublic School Aid

The Wolman decision wes_ the first case since Allen in which the
Court uPheId meaningful assistance to children attending church-
related elementary and"secondary schoals. Since the Wolman decision
allowed 588,800,000 per biennium to continue to flow under the Ohio
plan, it dispelled the notion created by Meek that any attempt to
provide substantial aid to nonpublic school children would be blocked.®
Although the 588,800,000 per biennium a35|stance is of extreme Im-
portance to children attending OhIOS nonpublic schools, the Iong
range Implications of Wolman™ In the continuin development of |rst
améndment principles relating to nonpublic school aid are of muc
9reater import.  For one thing, the Wolman_decision Suggests that
ustice Powell Is ready to join the Burger-Rehnquist- Wh Ite votin
block. Justice Powell's concurring opinioft in Wolman reflects one q
the. most enlightened views expressed in this troublesome consti-
tutional area,

Justice Powell noted that we have reached a point in the twentieth
century far removed from the dangers that prompted the framers to
Inclucle the establishment clause inthe Bill of Rights. He argued, that
the risk of religious control gver democratic proceSses or deep political
divisivencss along rellﬁlous lines was, quite small when viewed against
the contributions of the sectarian schools. The following extract™from
Justice Powell's concurring gpinion ingicates that woiman docs not
present the final word, and that properly drafted legislation providing

Secular assistance to pupils rather than imstitutions may yet find a recep-
tive court;

mogrrbl aggizR% i L{ﬁ)qs troublfggacﬁrea drayv ||nes >uYat I negsmE
il 4 R
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mer mgﬂ% rse Yﬁ melmpos S
a%telran S suppe“noyw@e pur?Yen r:\ft)rﬁe?t Pe | tuH%smggek
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itself vvoguelg have tq be overruled, along with Board of Education mAllen,

nE\n even per versqn .\l Bo%rd of Education .... .I[€ per-
sl o
ause.

€ 0 3 [Lber of Sifes 10 find praper of
ajan education 1 " vIve ull(ﬁ)e.do dp QPI go r?
@‘ﬂﬁnﬂ}i smhaﬂarsh BSUIt 1S, reqli %(%e the £5¢ |§f1merﬁ%

rainly few would consider It in the public interest.

Justice Powell would have approved field trip transportation under
the Ohio program and also a more restrlcted_,oro ram of lending in-
structional materials and equipment to the pupils. This places him'very
close concejJtually to the position advanced by Chief Justice Burger
since 1973, Justicg Blackmun's opinion for the CourtfDin Wolman niay
also be interpreted as setting the stage for a new approach in the ared.
It approves programs calling for sdbstantial assistance to elementary
and secondary school childrén, differentiates between children and the
religious schdol they attend, and places greatly reduced stress upon the
political divisiveness doctring, ,

Those who saw Wolman as opening the door to a new and more
permissive approach to aid to nonpublic school programs found their
View supported by the October 3, 1977 Supreme Court affirmance of
Americans Unitedfor the Separation of Church and State V. Blanton
The legislation challenged in Blanton Was a Tennessee roqram of as-
sistancé grants for puBlls at [publlc and _church-rclated colleges. The
three-judde district colrt sustained the Tennessee legislatiort on the
basis of the chilg benefit theory promulgated. in Eversort and Allen, and
on the hasis_of the “broad Class of Tecipients’ theoly suggested in
Ayquist.[o  Thus, precedent was found. In the elementary and secon-
dary school cases, Although the three-judge district court In Blanton
did” not speuflcally address”the, internal” tensjon between the establish-
ment and free exefcise clauses, it noted that the purpose of the Tennes-
See pro%am Was to “provide needy students with the oppeortunlt fo
attend the hlgher education ingtitution of their choice, he it public
private, Sectarlan, or nonsectarjan, 10 It als relied to a substantial
degree upon the Supreme Court's dismissal of an appeal from a South
Carolina decision for want of oﬁ substantial federal question. 'l he South
Carolina Supreme Court had approved a loan oqram to stucents
at public and nonpublic colleges,"M It sustained the Tegislation on the

?rqunds thai it was * scruP_quusl Neutral as between Teligion and
eligion and as between various réligions."10

, |(f Al B3 (t"owell. J, concurring)(ciUlnmt omirtcd)
@ 0 at 2507600

) H Supp 97 (M 3) lenn 297, ITF MM, aus ¢i )ago77)
al 120) tcilinti Commiuee for Pub |due v Nyquut, 411U.S 75(i(1')7)))
13 al 1)’ .
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Does the Court's affirmance of Blanton mean that legislative. pro-
rams providing loans, G%rant_s, scholarships, vouchers or fax credits to
upils ‘at nonpublic edlcational institutions will be sustained if (1)
such benefits are provided to a broad base of recipients, (2) the grants
are to the pupils or their parents and not to the institutions, and (3
the Ieglslatlve rogram, is scrupulousl?é neutral with respect to religion’
Does, the fact that Justices Marshall, Brennan, and Stevens would have
noted_ probable jurisdiction in Blanton lend support to the neory
that Justices Powell, Stewart, and Blackmun are leaning more in the
direction of the Burgfer-Rehnqwst-Whlte bloc than In tie direction of

the Brennan-Marshall-Stcvens bloc? The answer to these questions
IS not yet clear.

|X. Conclusion

Although the United States Supreme Court has now considered
constitutional challenges to almost _ever;r/] conceivable form of legisla-
tion providing assistance to nonpublic _school pupils, it does not appear
that ‘the final"page has heen written. The ini ercnt tension between the
free exercise and” establishment clauses remains. The slate Is “ anything
but clean” with respect to the criteria to be aPplle_d In future cases
but the criteria leave substantial room for “play in the joints” and
new gevelopments can be anticipated.

Public” school financing is'in a state of upheaval. Federal court
remedies ordered in racial desegregation cases have caused short-range
chaos. Some local school dlistriCts ‘arc uncertain whether to look to §
local proPerty fax, state fundlnﬁ, or the federal couits for resolution
of thelr financial Prob,lems. School districts throughout the country
arc embroiled In litigation challenging the constitutionality of their for-
mulae for public school financing.” Public schools ahd nonpublic
schools In some states have joined™hands to search for common' solu-

tons, . . : L

Such joint_efforts will undoubtedly look to decisions like Wulman
for qwdanc_:e. Public schools may want’ to move in the direction of pcr-
PU?I fundmﬁ, Nonpulblic, schools would be well advised to concen-
rate upon child bench!, assistance ani| upon Ieglslatlon directed toward
a broad class of beneficiaries. Thus, joint solutions for financial prob-
lems confronting puklic and nonpublic schools may lie ahead. Although
these educationial, financial, and constitutional problems are ineed
perplexing, thoughtful scholarship directed toward the internal tensions
In the first amendment between the establishment and free exercise
clauses may bring a firmly rooted solution.
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MEMORANDUM January 24, 1979

SUBJECT: Tuition Tax Credit
(Work Order #5843)

TO: Representative Terry Martin
FROM: Kenneth E. Vassar, Legislative Counsel
Enclosed is the bill you requested allowing taxpayers to

take a credit against their state income tax for amounts
paid for tuition costs at private schools. As | discussed
with you earlier, | believe thisis in violation of Article
VII, sec. 1, Constitution of the State of Alaska. That
section provides in part:

No money shall be paid from public funds for the direct
benefit of any religious or other private educational
institution.

It may be questioned whether the allowance of a tax credit

is the same as a payment from public funds. Most courts
which have faced the issue have found that tax exempt'ons do
constitute such a payment. In considering Article IV, sec.
31, of the California state constitution, which prohibits
the appropriation of public money except for a public purpose,
the California Supreme Court has held that their constitution
prohibits any plan by which the credit of the state is given
or loaned, regardless of the form which the transaction
takes. Veterans Weifare Board v Jordan, 208 P. 284 (1922).
Another california case found the cancellation of taxes to
be a "thing of value™ which came within Article IV, sec. 31,
so Car as procedure was concerned, the act of cancellation
was the making of a gift. Ojai v~ Chaffee, 140 P.2d 116
(1943). Finally, in Committee for Public Education v .
Nyquist. 413 U.S. 756 (1973), the United States Supreme
Court discussed New York's programs of tuition grants and
tax relief for parents of children attending elementary and
secondary nonpublic schools. At 413 U.S. 756, 791, the
court stated;



Representative Terry Martin
Page 2
January 24, 1979

We see no answer to Judge Hays' dissenting statement
below that '[i]n both instances [tuition grants and tax
relief] the money involved represents a charge made
upon the state for the purpose of religious education.’

In view of these cases, it seems certain that a tax credit
is a payment of public funds. The next question under
Article VII, sec. 1, is whether the credit would constitute
a "direct” benefit to the private schools.

The delegates to Alaska®s constitutional convention debated
whether to use the phrase "direct or indirect benefit”
rather than "direct benefit.” The report of the Health,
Education and Welfare committee to the convention would
indicate that "indirect”™ benefits were meant to be limited
to basic health and welfare benefits, provided to children

attending the private schools. In its report, the committee
stated:

We feel that the words “or indirect”™ would reach out
into infinity practically We did feel 1t would shut
out certain things that should not be prohibited. For
instance, the welfare department was giving free care
to the children of the community and it might be
administered through the schools. We feared that
"indirect® would make 1t impossible to give any of
these welfare benefits, for instance to children who
were in private schools, and we do not feel that any
prohibition should go that far. Alaska Constitutional
Convention Proceedings, p. 1517.

The decision of the Alaska Supreme Court in Matthews v,
Quinton, 362 P.2d 932 (1961), reflects the broad interpretation
of "direct”™ and narrow interpretation of "indirect” 1implied
by the passage above from the constitutional convention. In
Matthews, the court found that the expenditure of public
funds to provide transportation for students at private
elementary and secondary schools constituted a direct benefit
to the schools. An interpretation of "direct benefit”
consistent with Matthews and the report of the Health,
Education and Welfare committee of the convention, would

seem to require classifying a tax credit plan which 1is tied
to tuition payments at private schools as a direct benefit

to the schools.
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Beyond any problem with Alaska's constitution, this bill
also suffers from severe federal constitutional problems.
The First Amendment to the United States Constitution
prohibits laws "respecting an establishment of religion."”
In Nyquist, supra, the United States Supreme Court stated:

A proper respect for both the Free Exercise and the
Establishment Clauses compels the State to pursue a
course of "neutrality”™ toward religion Special tax
benefits, however, cannot be squared with the principle
of neutrality established by the decisions of this
Court. To the contrary, insofar as such benefits
render assistance to parents who send their children to
sectarian schools, their purpose and inevitable effect
are to aid and advance those religious institutions.
413 U.S. at 793.

In summary, it is quite likely tha: this bill would be found

unconstitutional, whether decided under the state or federal
constitution.

KE'hnem

Enclosure
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