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D e a r  S e n a t o r s  F e r g u s o n  a n d  R o d e y :

I  s p o k e  t o  y o u  t h e  o t h e r  d a y  a b o u t  t h e  I n d i a n  C h i l d  W e l f a r e  
A c t  ( P , L .  9 5 - 6 0 8 ,  9 2  S t a t .  3 0 6 9 )  w h i c h  b e c a m e  e f f e c t i v e  May 7 
l a s t  y e a r .  Mo d o u b t  t h e  i n t e n t  w a s  g r e a t ,  b u t  t h e  d i f f i c u l t y  
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APR 2 7 1979

The Honorable Robert Ziegler 
Alaska State Senate 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811

Dear Senator Ziegler:
\

The Indian Child Welfare Act was signed into law in November, 1978. The 
regulations implementing this law are scheduled for completion sometime 
in June. Due to the significant impact this law will have on the 
Department's operations, I wanted to take this opportunity to give each 
of you a brief summary of the Department's activities regarding its 
implementation and a review of some of the most significant changes 
which will result from its passage.

The Department has been quite involved in the developments concerning 
the implementation of this Act in Alaska. As recently as March 7th, one 
of my staff and a member of the Attorney General's Office testified at a 
hearing concerning the proposed federal regulations. In addition, 
Department representatives have met with the Bureau or Indian Affairs 
and with various native non-profit organizations to discuss and plan the 
process of implementation. Further meetings with these organizations 
are planned and the Department is in the process of developing agreements 
with some of the organizations.

In relation to specific change, the Indian Child Welfare Act does alter 
existing procedures for both adoptions and foster child placements of 
native children. The area of adoptions is addressed in Sec. 103 of the 
Indian Child Welfare Act. This section requires voluntary relinquishments 
of the parental rights of parents of native children to be "executed in 
writing and recorded before a judge's certificate that the terms and

r-3tu.n



consequences of the consent were fully explained in detail and were 
fully understood by the parent or Indian custodian." Presently, the 
Division of Social Services' procedures is that "if there is no active 
child in need of aid case before the court, the relinquishment may be 
taken before a social service worker of the Department." In addition, 
Sec. 103 mandates that "any consent given prior to, or within ten days 
after birth of the Indian child shall not be valid." Once again this 
will result in significant change for the Division of Social Services.
The Division's policy, as stated in the manual, is that "a relinquishment 
may not be taken prior to 48 hours following the birth of a child." 
Finally, Sec. 103 states that "the consent of the parent may be withdrawn 
for any reason at any time prior to the entry of a final decree of 
termination of adoption, as the case may be, and the child shall be 
returned to the parent." Under present Alaskan statutes, the parents 
have 10 days to withdraw the relinquishment. After the 10 day period, 
the parents must show good cause for withdrawing consent.

In regard to foster placement, the Indian Child Welfare Act addresses 
both custody proceedings (Sec. 102) and placement (Sec. 105). Jn See. 
102(d) the Act states that "any party seeking to effect a foster care 
placement, or termination of parental rights to an Indian child under 
state law, shall satisfy the court that active efforts have been made to 
provide remedial services and rehabilitative programs designed to prevent 
the break-up of the Indian family and that these efforts have proved 
successful." The Act goes on to state in Sec. 102(e) that "no foster 
care placement may be ordered in such proceedings in the absence of a 
determination supported by clear and convincing evidence, including 
testimony of qualified expert witnesses, that the continued custody of 
the child by the parent or Indian custodian is likely to result in 
serious emotional or physical damage to the child." The standard of 
proof that the Indian Child Welfare Act establishes for foster placements 
is higher than present state law. Under present law a preponderance of 
the evidence is required and there is no requirement for testimony from 
expert witnesses.

Sec. 105(b) of the Act establishes an order of preference for placement 
of native children: (I) a member of the child's extended family; (2) a
foster home licensed or approved by the Indian child's tribe; (3) an 
Indian foster home licensed or approved by an authorized non-Indian 
licensing authority; or (4) an institution for children approved by an 
Indian tribe or operated by an Indian organization which has a program 
suitable to meet the Indian child's needs. The Division's policy now in 
'effect requires workers to give consideration to placement with relatives 
before exploring other alternatives. This Act, however, states that "a 
preference shall be given in the absence of good cause to the contrary" 
to the order of placement delineated above. To accomplish this the 
Department and tiie native organizations in the state must develop ongoing 
cooperative efforts, particularly in the area of the finding and licens­
ing of foster homes.



These are just a few of the changes which will result from the Indian 
Child Welfare Act. There are many other anticipated changes in the area 
of court proceedings. Due to the fact that the federal regulations have 
not been published, the Department cannot determine the total impact of 
this Act. The Department is working with the Attorney General's Office '  
to develop an imDlementation plan.

If you have further questions, please feel free to contact my office.

Sincerely

Helen D. Beirne 
Commissioner



U N I T E D  S T A T E S  

D E P A R T M E N T  O F  T H E  I N T E R I O R

BU R EA U  O F  INDIAN AFFAI RC

Juneau Area O ffice  
P. 0 .  Box 3 8000 

Juneau, Alaska 99802

June

Dear Alaska Bar Member:

RE: Indian Child Welfare Act (25 U.S.C.A. 1901 et s e g .)

The Alaska Supreme Court has permitted the United States 
Bureau of Indian Affairs (BIA) to include this informational 
letter in tnis mailing.

We wish to advise you that the Indian Child Welfare Act 
(P.L. 95-608, 92 Stat. 3069) became effective on May 7,
1979. All child custody proceedings initiated in State 
courts after that date must be conducted under the procedures 
set out in the Act. These include specific consent require­
ments for voluntary foster care, termination of parental 
rights, preadoptive placement and adoptive placement as well 
as certain notice requirements and preferences for placement 
of Indian children in involuntary "child custody p r o c r 2dings" 
as defined in the Act. The Act pertains to all Stat courts 
proceedings involving Indian children, except custody dis­
putes between biological parents and juvenile delinquency 
proce e d i n g s .

Bureau of Indian Affairs offices throughout the country are 
beginning to receive inquiries concerning the meaning of the 
Act, frequently in regard to a specific proceeding or 
situation. The Act covers any child who is a member of a 
tribe or who is the son or daughter of a tribal member and 
who is eligible to be a member. Many inquiries involve 
efforts to determine whether a particular child meets these 
req u i r e m e n c s . In Alaska, such questions should be referred 
to the Alaska Area Director for the Bureau of Indian Affairs 
at the above address.

O.ther inquiries pertain to the criteria and requirements 
which the Act imposes on State court proceedings. With 
the exception of enrollment matters, these questions 
usually involve legal determinations that are best made 
by attorneys. Questions of this nature, if addressed
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to the BIA Area Office, will generally be referred to 
our solicitors for a legal opinion and, of course, are 
always subject to clarification by the courts.

Finally, you should be aware that the Depa'tment has 
published proposed rules for the implementation of the 
Indian Child Welfari Act and recommended guidelines for 
State courts in the handling the Indian child custody 
proceedings. These proposed regulations may be found at 
44 Fed. Reg. 2399?. (April 23, 1979). Final regulations 
are expected to be published in the near future in the 
Federal Register. Because this legislation and these 
regulations will have a significant impact on Indian 
child custody proceedings in Alaska, we are sure that 
those of you representing clients in such proceedings will 
want to fully acquaint yourselves with the Act and its 
impact.

Once again, I wish to express my appreciation to the 
Supreme Court for permitting the Bureau of Indian Affairs 
to include this letter in the Court's regular mailings.

Sincerely yours,



1

2

3

4

5

C

7

8

9

10

11

12

13

14

15

1G

17

18

19

20

21

22

23

24

25

2f>

27

28

29

30

31

82

\t

c c

S!oteo51Al"sk"aFICoBrts

&Pub/

IN THE .SUPERIOR COURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT KETCHIKAN

IN THE MATTER OF THE ADOPTION 

of

a minor c m

Comes now 

to the Court:

No. IKE

PETITION FOR LEAVE TO ADOPT

and respectfully represents

Your petitioner and V H K a S H R S E Q l  formerly! 

were married in Reno, Nevada, on August 18, 1978. Both 

are over the age of t w m t y - o n e  (21) years, and both are bona fide 

residents Alaska.

II

Your petitioner desires to a d o p t ^ ^ ^ g ^ ^ | ^ g g g g ^ ^ 0 ^  

who was born California, on November 10, 1969, unto

his

III

The said minor child is now in the custody of petitioner 

herein 1 Alaska, and within the jurisdiction of this

Court, and has been in his custody and has resided at the home of 

petitioner and his wife, the mother of said child, since the mar­

riage of the parties. The father of said child is!
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from whom petitioner's wife was divorced in Ketchikan, Alaska, 

on September 2, 1976.

IV **

Your petitioner's name is^ . ; his age 

is thirty (30) years. He has lived inf.V; * ?Wz‘ Alaska, all of 

his life.

V

The saiciBvfffi- * the mother of the said minor

child, consents to her adoption by petitioner above named and has 

executed her written consent to such adoption, which has already 

been filed with the Court.

VI

Petitioner alleges the mother of

said minor child, joins in this petition only for the purpose of 

giving her consent. t.o this adoption and, by executing a consent 

herein, does rocommcncl the granting of said adoption, retaining, 

however, all of her maternal, rights as Lho mother of said minor 

c h i l d .

vir

The minor child to be adopted herein has rio assets or 

any other thing of value in her own name other than a savings

Lhe amount on deposit, is approximately Two Thousand One Hundred 

Fifty ($2,150.00) Dollars; the birth certificate; of said minor 

child has already been filed with this Court.

VIII

Lhe biological father of said minor 

child, has indicated that he will consent t:o this adoption. It is 

anticipated that said parental consent will be filed herein by the 

time this matter comes on for hearing.

IX

The said is .in all respects a fit and

2
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proper person to adopt said minor child, financially and other­

wise, and is able to care for, maintain and support the said minor 

child, and it will be for the best interests of the said minor 

child that she £>e adopted by said petitioner and that her name be 

changed to

WHEREFORE, petitioner prays that an order be made and 

entered by this Court ^fixing £he time and place of hearing upon 

this petition; that upon such hearing, the Court make and enter

the decree granting this petition and authorizing the adoption of 

the said minor child by petitioner above named and further autho­

rizing that the name of the minor child be changed as follows:

STATE OF ALASKA )
) ss: 

First District )

deposes and says:
, being firsts duly sworn, on oath,

I am the petitioner above named; I have ti id the within 
and foregoing Petition for Leave to Adopt, know the contents 
thereof, and the same are true, as I verily believe.

Subscribed and sworn to before me this /-■* day of August, 1979. 

I STAMP]

*s/j{:irh(\... 0  j ' x n U u h, f t s t n Y i s l O t J  

Unitod States Po'^tmaster

K H Z : e g  
1 2 . 1 2 5 - 0 1

■
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT KETCHIKAN

IN THE MATTER OF THE ADOPTION

of

a minor cnilcl

No. IKE - 79 - 50 P/A 

DECREE OF ADOPTION

• *
This matter having come regularly on for hearing before 

the Superior Court, at Ketchikan, Alaska, on the 22nd day of 

October, 1979, upon the petition o f p r a y i n g  for

change the name of the child to a n d >

The Court having heard the testimony of the petitioner 

and his wife; and the Court having examined the records and files 

herein, and now being fully advised in the premises, finds as 

follows, to-wit:

I ‘

That your petitioner and formerly]

were married in Reno, Nevada, on August 18, 1978.

That both are over the age of twenty-one (21) years, and both are 

bona fide residents o f A l a s k a .



Sl
fc
R.
 
cl
ou
dy
 

SM
IT
H.
 
K'N
'S 

s 
p
r
o
w
s
 

Fn
on

a 
170

7) 
27

5-
4M

5 
307

 
Sa

wd
an

 
St

re
et 

Ka
’c
’-'I
la'
!. 
Al
et
Va
 
®
9?
C'

9-4

3

4

5

6 

7 

S 

9

10

31 

12

13

14

15 

1G

17

18

19

20 

21 

22

23

24

25 

2G

27

28

29

30 

81

32

1 II

That your petitioner desires to adopt^J 

1, who was born i n \f e j y California, on November 10, 

1969, n n t- n v"' •
— S B  h i s  then w i f e -

III

That the said minor child is now in the custody of 

petitioner herein in€5 % 2 & Al a s k a , and within the jurisdic­

tion of this Court, and has been in his custody and has resided at 

the home of petitioner and his wife, the mother of said child, 

since the marriage of the parties. That the father of said child

from whom petitioner's wife was divorced in 

Alaska, on September 2, 1976.

IV

That your petitioner's full name id 

; his age is thirty (30) years. He has lived ir®H8i 
Alaska, aLl of his life.

V

That the sa i the mother of the said

minor child, consents to her adoption by petitioner above-named 

and has executed her written consent to such adoption which has

already been filed with this Court.

VI

That the petitioner alleges t h a t h e  

mother of said child, joins in this petition only for the purpose 

of giving her consent to this adoption, and by executing a consent 

herein, does recommend the granting of said adoption, retaining, 

however, all of her maternal rights as the mother of said child.

VII

That the said minor child to bo adopted herein has no 

assets or any other thing of value in her own name other than a 

! savings account in the£ "3HSS Cali­

fornia; the amount on deposit is approximately Two Thousand One
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Hundred Fifty ($2,150.00) Dollars; the birth certificate of said 

minor child has already been filed with this Court.

VIII

T h a t t h e  biological father of said 

minor child, has consented to her adoption by petitioner above- 

named and has executed his written consent to such adoption, which 

is on file with this Court.

IX

That petitioner's w i f e a n d  saic|

have been fully advised as to the provisions of the 

Indian Child Welfare Act (P.L. 95-603, 29 Stat. 3069); the paren­

tal consents on file herein acknowledge that their rights have 

been fully explained to them, that any and all such rights have 

been waived and that the right of tribal intervention was likewise 

waived.

X

That the s a i d -j is ail respects a fit 

and proper person to adopt said minor child, financially and 

otherwise, and is able to care for, maintain, and support the said 

minor child, and that it will be for the best interests of the 

said minor child that she be adopted by said petitioner, and that 

her name be changed t

And the Court being satisfied with the identities and 

relations mentioned herein, and that said petitioner is of suf­

ficient ability in all respects, and is a fit, proper and suitable 

person to bring up said minor child, and to furnish her with 

suitable nurture and education; that it is fit and proper for said 

adoption to take place; that all the requirements of law appli­

cable to adoptions having been met and fully complied with, and no 

objections having been filed or made by anyone to said adoption; 

ctnd tire Court being fully advised in the premises.

3
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IT IS HEREBY ORDERED, ADJUDGED, AND DECREED:

1. That the petition for leave to

■!' i ac his child be granted, and that he 

is authorized to take said minor child as his own child, and to 

give her such nurture, care and education as is meet and proper.

2. That from this date nenceforth the said minor child 

shall, to all legal intents and purposes, be the child of the 

above-named petitioner, and shall be treated by him in all re­

spects as his own lawful child should be treated, including the 

right of his inheritance, and that said petitioner and said minor 

child shall bear toward each other the relationship of parent and 

child.

3. That from this date henceforth, the name o 

shall be, and the same hereby is declared to be,

Dated at Ketchikan, Alaska, this 7 day of \L)r\A

3979

Superior Court Judy^;

RllZrst
12.125.01
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CS FOR HOUSE CONCURRENT RESOLUTION NO. 43

"A r e s o l u t i o n  e n d o r s i n g  t h e  c o n c e p t  and r e q u e s t i n g  i m p l e m e n t a t i o n  o f  t h e  
I n d i a n  C h i l d  W e l f a r e  Act  o f  1978 ."

Commit tee  S u b s t i t u t e  f o r  House C o n c u r r e n t  R e s o l u t i o n  No. 43 r e s o l v e s  
t h a t :  1) t h e  l e g i s l a t u r e  e n d o r s e  and s u p p o r t  t h e  c o n c e p t  and p o l i c y  o f
t h e  I n d i a n  C h i l d  W e l f a r e  Act  o f  1978 ( P .L .  9 5 - 6 0 3 ) ;  2) u r g e n t l y  r e q u e s t s  
t h e  Governor  to  d i r e c t  t h e  D e p a r tm e n t  o f  H e a l t h  and S o c i a l  S e r v i c e s  t o  
p r o m p t ly  t a k e  t h e  s t e p s  n e c e s s a r y  f o r  i m p l e m e n t a t i o n  o f  t h e  A c t  i n  
A la s k a  and p r o v i d e  t h e  f i n a n c i n g  n e c e s s a r y  f o r  t h i s  i m p l e m e n t a t i o n ;  an? 
3)  r e q u e s t s  t h e  C h i e f  J u s t i c e  o f  t n e  A la ska  Supreme C o u r t  t o  d i r e c t  t h .  
c o u r t  sy s te m  t o  p r o m p t ly  t a k e  s t e p s  n e c e s s a r y  t o  c o o p e r a t e  i n  t h e  i m p l e ­
m e n t a t i o n  o f  t h e  A c t .

The D e p a r tm en t  s t r o n g l y  s u p p o r t s  t h e  c o n c e p t s  and p o l i c i e s  embodied  in  
t h e  I n d i a n  C h i l d  W e l f a r e  Act  o f  1978 a n d ,  t h e r e f o r e ,  s u p p o r t s  t h e  l e g i s ­
l a t u r e ' s  e n d o r s e m e n t  and s u p p o r t  o f  t h e  A c t .  The D e pa r tm en t  has  been 
a c t i v e l y  i n v o l v e d  in  im p le m e n t in g  t h e  Act  s i n c e  i t s  n a s s a g e  i n  November,  
1978.  D ur ing  c a l e n d a r  y e a r  1979,  t h e  D e p a r tm e n t  has  taker ,  numerous 
s t e p s  t o w a rd s  f u l l  i m p l e m e n t a t i o n  of t h e  Act  ( r e p o r t  a t t a c h e d ) .  The 
D e p a r tm en t  p l a n s  t o  i n c r e a s e  i t s  e f f o r t s  d u r i n g  1980 t h r o u g h  c l o s e  
c o o r d i n a t i o n  w i t h  tin* v a r i o u s  I n d i a n  C h i l d  W e l f a r e  p rogram s  e s t a b l i s h e d  
u n d e r  T i t l e  11 o f  P .L .  95 -608  and r e c e n t l y  funded  by t i i e  Bureau  o f  
I n d i a n  A f f a i r s ,  and t h r o u g h  c l o s e  m o n i t o r i n g  and e v a l u a t i o n  o f  i t s  own 
p rogram s  t o  e n s u r e  c o m p l i a n c e  w i t h  t h e  A c t .

AtLnchment

RE COMMEND! I) BY: \_Vv £? _ \\. •. a ____________DATE:' > (, \ \ ^
A »• I l!i, I t: 11 w > > m n *! V* n i i . , > • iA r t  Holmheyg\  Dire< 1 o r i  
D i v i s i o n  of  S o c i a l  S e r v i c e s
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Helen D. B o i r n e ,  C om m iss ione r  
D epa r tm en t  o f  H e a l t h  and S o c i a l  S e r v i c e s



REPORT ON IMPLEMENTATION OP THE INDIAN
CHILD WELFARE ACT

The D epa r tm en t  o f  H e a l t h  and S o c i a l  S e r v i c e s  has  been q u i t e  a c t i v e  s i n c e  
t h e  p a s s a g e  o f  t h e  I n d i a n  C h i l d  W e l f a r e  A c t  i n  w ork ing  t o w a r d s  f u l l  
i m p l e m e n t a t i o n .  As e a r l y  a s  F e b r u a r y  13 ,  1979 D e p a r tm en t  r e p r e s e n t a t i v e s  
met  w i t h  t h e  Area D i r e c t o r  o f  BIA and r e p r e s e n t a t i v e s  f rom v a r i o u s  
n a t i v e  n o n - p r o f i t  c o r p o r a t i o n s  t o  b e q i n  mapping o u t  s t r a t e g i e s  and 
p r o c e d u r e s  n e c e s s a r y  f o r  i m p l e m e n t a t i o n .  In e a r l y  March D e p a r tm e n t  
R e p r e s e n t a t i v e s  met w i t h  t h e  BIA c o n t r a c t o r s  t o  f u r t h e r  d i s c u s s  im p le ­
m e n t a t i o n .  On March 7 ,  1979 t h e  D e p a r tm e n t  t e s t i f i e d  a t  h e a r i n g s  h e l d  
i n  J u n e a u  r e g a r d i n g  t h e  f i r s t  d r a f t  o f  f e d e r a l  r e g u l a t i o n s  ( t e s t i m o n y  
a t t a c h e d ) .  Those  r e g u l a t i o n s  were  f i n a l l y  p u b l i s h e d  a s  p r o p o s e d  r e g u l a t i o n s  
on A p r i l  23,  1979 and were  n o t  f i n a l i z e d  u n t i l  J u l y  o f  1979.

Dur ing  t h i s  i n t e r i m  p e r i o d  b e f o r e  f i n a l i z a t i o n  o f  t h e  i m p l e m e n t i n g  
r e g u l a t i o n s  Lhe D e p a r t m e n t ' s  R e g i o n a l  S o c i a l  S e r v i c e s  Managers  met w i t h  
r e p r e s e n t a t i v e s  o f  t h e  n a t i v e  n o n - p r o f i t  o r g a n i z a t i o n s  a s  w e l l  a s  
v a r i o u s  v i l l a g e  and IRA c o u n c i l  l e a d e r s  t o  d i s c u s s  t h e  Act  and 1o b e g in  
i n f o r m a l  w ork ing  p r o c e d u r e s .  The Managers  a l s o  met w i t h  c o u r t  p e r s o n n e l  
and  t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e s  t o  e s t a b l i s h  a p p r o p r i a t e  c o u r t  
p r o c e d u r e s .  The S o c i a l  S e r v i c e ' s  F i e l d  D i r e c t o r  met w i t h  Ar t  Snowden,  
t h e  C o u r t  A d m i n i s t r a t o r ,  h i s  s t a f f ,  t h e  BIA S o c i a l  S e r v i c e s  D i r e c t o r ,  
and  t h e  BIA Counse l  t o  f u r t h e r  work toward  s t a t e - w i d e  d e v e lo p m e n t  o f  
c o u r t  p r o c e d u r e s .  As a r e s u l t  o f  t h i s  m e e t i n g  the  C o u r t  A d m i n i s t r a t o r  
a g r e e d  to  i n c l u d e  a l e t t e r  su m m a r i z in g  t h e  Act  in t h e  next, m a i l i n g  to  
t h e  A la s k a  Bar  members .

S i n c e  t h e  f i n a l i z a t i o n  o f  r e g u l a t i o n s  t h e  D e p a r tm e n t  has  not: o n l y  a t t e m p t e d  
to  comply w i t h  t h e  formal  p r o c e d u r e s  e s t a b l i s h e d  by th e  r e g u l a t i o n s  but 
h a s  d e v e lo p e d  many c o o p e r a t i v e  p r o j e c t s  f o r  f u r t h e r i n g  t h e  i m p l e m e n ta t io n  
o f  Lhe A c t .  For  e x a m p l e ,  Lhe D i v i s i o n  o f  S o c i a l  S e r v i c e s  ha s  been  
w o r k in g  w i t h  i an a n a  C h i e f s  and U n i t e d  Crow Band on l o c a t i n g ,  s t u d y i n g ,  
and  l i c e n s i n g  n a t i v e  f o s t e r  homes. S i m i l a r  p r o j e c t s  havi a l s o  been 
o p e r a t i n g  in F a i r b a n k s  ( F a i r b a n k s  Nat ive  A s s o c i a t i o n )  and in  S o u the as t .  
A l a s k a  (T1 ingi  t . - l l a u l n ) . l h e  D i v i s i o n  a l s o  h e l d  a two day  t r a i n i n g  s e s s  ion 
i n  Anchorage  on Oct  8 ?« 9 ,  1979 on t h e  I n d i a n  C h i l d  W e l f a r e  A c t .  Hie 
t r a i n e r  was B e r t  H i r s h ,  one  o f  t h e  o r i g i n a l  d r a f t e r s  o f  Lhe law .  All  
t h e  n a t i v e  n o n - p r o f i t  o r g a n i z a t i o n s  a s  w e l l  a s  s t a t e  and p r i v a t e  a g e n c i e s  
w e re  i n v i t e d  t o  a t t e n d .  F i n a l l y ,  t h e  D i v i s i o n ' s  t r a i n i n g  d i r e c t o r  by 
r e q u e s t  o f  t h e  n a t i v e  n o n - p r o f i t ,  in  t h e  B e th e l  a r e a  p r o v i d e d  a t r a i n i n g  
s e s s i o n  in B e t h e l .

I h e s c  a r e  j u s t  some o f  t h e  exam ples  o f  t h e  c o o p e r a t i v e  e f f o r t s  t h a t  have 
b e e n  i n i t i a t e d  s t a t e - w i d e .  I t  s h o u l d  be n o t e d  however  t h a t  t h e  D e p a r tm e n t  
ha s  s u p p o r t e d  t h e  c o n c e p t s  embodied i n  t h e  I n d i a n  C h i l d  W e l f a r e  Act  
b e f o r e  i t s  p a s s a g e  in 1 9 / 8 .  In f a c t  t h e  D epa r tm en t  s u p p o r t e d  a change  
in 4 7 . 1 0 . 2 3 0  (Rowers  and d u t i e .  o f  D e p a r tm e n t  o v e r  c a r e  o f  c h i l d )  which 

made p l a c e m e n t  w i t h  b l o o d  r e l a t i v e s  m a n d a t o r y  i f  t h e y  r e q u e s t e d  c u s t o d y .



The i n t e n t  a f  t h i s  s t a t u t e  was t o  p r o v i d e  f o r  p l a c e m e n t  o f  c h i l d r e n  in  
s u r r o u n d i n g s  which  m ee t  t h e i r  s o c i a l  and c u l t u r a l  n e e d s .

The D epa r tm en t  has  a t t e m p t e d  t o  im p lem en t  t h i s  s t a t u t e  t o  t h e  f u l l e s t  
e x t e n t  p o s s i b l e .  I t  has  been  v e r y  s u c c e s s f u l  i n  a r e a s  such  as  Nome and 
B e t h e l  b u t  l e s s  s u c c e s s f u l  i n  l a r g e r  c i t i e s  such as  A n c h o ra g e ,  F a i r b a n k s ,  
and J u n e a u .  For  e x a m p le ,  10 y e a r s  ago 9?% o f  a l l  n a t i v e  c h i l d r e n  p l a c e d  
f o r  a d o p t i o n  were pU .ced  i n  n o n - n a t i v e  homes.  T h i s  has  been c o m p l e t e l y  
r e v e r s e d .  P r e s e n t l y  757, o f  t h e  n a t i v e  c h i l d r e n  p l a c e d  f o r  a d o p t i o n  a r e  
p l a c e d  in  n a t i v e  homes.  The o n l y  e x c e p t i o n s  b e i n g  some s e v e r e l y  h a n d ic a p p e d  
c h i l d r e n  who have s p e c i a l  m e d i c a l  n e e d s  and some n a t i v e  c h i l d r e n  who
have  been in  long  t e rm  f o s t e r  c a r e  w i t h  a n o n - n a t i v e  f a m i l y .  In  a d d i t i o n ,
i n  t h e  Nome Region i n  1969 a l l  b u t  two Eskimo c h i l d r e n  were in  non-  
n a t i v e  f o s t e r  homes. Today in  Nome t h e  f i g u r e s  a r e :  32 n a t i v e  c h i l d r e n  
i n  n a t i v e  homes and 7 i n  n o n - n a t i v e  homes.  In t h e  B e the l  Reg ion  t h e r e  
a r e  42 n a t i v e  c h i l d r e n  p l a c e d  in  f o s t e r  homes.  All  a r e  p l a c e d  i n  n a t i v e  
f o s t e r  homes. However ,  t h e  p l a c e m e n t s  o f  n a t i v e  c h i l d r e n  in  n a t i v e  
f o s t e r  homes a r c  s i g n i f i c a n t l y  l o w e r  i n  t h e  l a r g e r  c i t i e s  w i t h  A ncho rage
h a v in g  t h e  lowes t  p e r c e n t a g e  (20 o u t  o f  127 n a t i v e  c h i l d r e n  a r e  in
n a t i v e  f o s t e r  hom es) .  The D e p a r tm e n t  has  been w o r l : i r u ^ 4 4 + i - g e f t4 1 y t o  
im prove  t h e  s i t u a t i o n .  As n o te d  e a r l i e r  T1 i n g i t - l l ^ f ^ a  and F a i r b a m c S ^ .  
N a t i v e  A s s o c i a t i o n  h a v e  had f o s t e r  home f f n d i n g  p / o j o c t s  in J u n e a u  and \  
F a i r b a n k s  r e s p e c t i v e l y .  The D e p a r tm e n t  has  s u p p o r t e d  and worked c l o s e l y  y  
w i t h  t h e  s t a f f  o f  t h e s e  p r o j e c t s .  However ,  t h e  s i k ^ e s s  ha s  been 1 i m i t e d  J'

In summary th e  D e p a r tm e n t  h a s  been  s u p p o r t i n g  t h e  c o n c e n h T l v f ^ U i e l o d-fan 
C h i l d  W e l f a r e  Act  f o r  a number o f  y e a r s .  I t  had implemented  c e r t a i n  
p o l i c i e s  c o i s i s t e n t  w i t h  t h e  Ac i p r i o r  to  i t s  p a s s a g e .  In a d d i l i o n  t h e  
D e p a r t m e n t ,  has  worked d i l i n e n t l y  t o  d e v e l o p  fo rm a l  p r o c e d u r e s  to  i m p l e ­
ment  t h e  Act a s  we l l  a s  numerous  c o o p e r a t i v e  p r o j e c t s .  The D e p a r tm en t  
r e a l i z e s  t h e r e  i s  s t i l  much t o  bo a c c o m p l i s h e d  and c e r t a i n l y  a g r e e s  t o  
c o n t i n u e  i t s  p r e s e n t  e f f o r t s  o f  i m p l e m e n t a t i o n  and  to  i n c r e a s e  i t s  
e f f o r t s  w h e r e v e r  n e c e s s a r y .



T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A
E L E V E N T H  L E G I S L A T U R E

FISCAL NOTE

REQUEST
Bill/Resolution No.________ CS FOR HOUSE CONCURRENT RESOLUTION NO. 43__________________________
Title endorsing concept/reguestinq implementation of the Indian Child wplfarp Art nf 1Q78 
Requested by_____________________________________________________ Date Fphruary ]g»Q—

Agenc/LA^TectedL DePa r t nient o f  H e a l t h  and S o c i a l  S e v i c e s ________________________________
Program Category Affected______All Program fatpgnrips_________________________________
BRU, Program, or Subprogran(s) Affected All RRll'<;_________________________________ _
(Note: If more than one budget component is affected, separate line-item amounts and funding for each 

component in the analysis section.)
EXPENDITURES (Thousands of Dollars)

FY 80 FY 81 FY 82 EY 83 FY 84 FY 85

100 PERSONAI SERVICES
2oo TRAVTI
300 CONTRACT! IAI
400 COMMOD IT IES
soo EQUIPMENT
600 1 AND &  STRUCTURES
700 GR ANTS. Cl AIMS. ETC. *

TOTAL - 0- - 0- - 0- - 0- - 0- - 0-

FUND1NG (T housands o f  Dol lars)

-0- -0- -0- -0- -0- -0-
F E D E R A l  FUNDS -0- -0- -0- -0- -0- - 0 -.
OT HER  (Spoeifv l uiul  Source) -0- -0- -0- -0- -0- -0-

-0- - 0 - -0- -0- -0- -0-
-0- -0- -0- -0- . . .  -0-. . -0-

POSITTONS 

Fill  1 TIME - 0- - 0- - 0- - 0- - 0- - 0-  __
PARI IIMI - 0- - 0- - 0- - 0- - 0- - 0-
TEMPORARY 0- - 0- - 0- - 0- - 0-

I I I .  A N A LY S IS  (See Fiscal Note Prepai i t ion Ins t ruc t ions ,  Sect ion 111)

T h i s  R e s o l u t i o n  has  no f i s c a l  im p a c t  on t h e  D epar tm en t  o f  H e a l t h  and S o c i a l  S e r v i c e s .

Original: Legislative Finance 
cc: Budget and Management

fN. _ I ■. rt , . Q  ‘A
P r e p a r e d  b y :  __ N * \ _  • D a t e : _  ' > \ ' • f >
D i v i s i o n / R C n M :  S o c i a l  S e r v i c e s  ~ PH: 465-3170

33-001 (Rev. 12/79)

Modify by DHSS (11-28-79)

Prime Sponsor ( f i r s t  Legislator Named) Depar tm en t  o f  H e a l th  & S o c i a l  S e r v i c e s

Approval  DHSS Mqt. R D a t e : <2 j■> 7/PO
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C A L L .  H A Y C R A F T  &  F E N T O N
AN ASSOCIATION OF 

DAVID M. CALI. AND THOMAS E. FENTON 
professional corporations 
1919 WTHBOP - SUITE 206 
FAIRBANKS. ALASKA 99701

DAVID H. CALL 
THOMAS E FENTON 
JAMES D DEWITT
paui. a barhett March 13, 1980

Representative Sarah J. Smith 
Pouch V
Juneau, AK 99811

Re: House Concurrent Resolution Kb. 43
Indian Child Welfare Act of 1978

Dear Sally:

I am writing to state my opposition to House Concurrent Resolution 
No. 43, "a resolution endorsing the concept and requesting implementation 
of the Indian Child Welfare Act of 1978."

As background, I have never represented any parent whose parental 
rights were being terminated or involuntarily relinquished or otherwise 
being surrendered by force. I have never represented the State of 
Alaska in an action to take away parental rights. I have, howaver, on 
numerous occasions, represented the children in these proceedings for 
tennination. My official title has always been "guardian ad litem" but 
my d ities have frequently involved reconciliation, peacemaking and 
negotiation.

Under Alaska law, a guardian ad litem represents the "best interests 
of the child" in the proceeding; not necessarily what the child wants 
and not necessarily what the parents or the State of Alaska want. It is 
a difficult assignment and I confess 1 am uncomfortable with it in many 
situations. However, I accept appointments as guardian ad litem because' 
all too frequently the children themselves are not otherwise a concern 
in a parental rights termination proceeding. It is very easy for the 
other parties involved to lose sight of the fact that while their lives 
may be impacted by whatever decision a court may reach, the children 
will live with the results and be affected by the results for the rest 
of their lives, lhe Alaska Supreme Court lias begun to reooejnize that 
the children are a party in interest, that they have constitutional 
rights in custody and termination proceedings and tliat those rights 
deserve to be represented. lhe Indian Child Welfare Act, as to the 
class of children who happen to be of fractional Native b.I.ood, removes 
those rights and removes the right of the children to be represented in 
a meaningful sense in those kinds of proceedings.
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My first dispute is with the underlying pranise for the Act, that 
"a highly disproportionate number of Native American children in Alaska 
are from families broken up by the removal of children. . .", with the 
inference that that statistical fact is somehow evidence of wrongdoing 
by the State of Alaska. The hard truth, however politically unpopular 
it may be, is that Native American families have the highest rate of 
alcoholism, the highest rate of broken, unstable hones, and the highest 
rate of child abuse in Alaska and that that, not any wrongdoing or 
excess of zeal by the Department of Health and Social Services or the 
State of Alaska, is the reason why Native American homes are hroken up 
most frequently. I will leave it to sociologists, psychologists and 
anthropologists to describe why these statistical facts exist, but they 
do. Those problems may or may not be susceptible of solution, but you 
are treating a symptom when you remove the right of the children to be 
removed from abusive hones. If the Alaska Legislature wants to solve 
the problem of abused Native children and their statistically anomalous 
frequency, it should create programs to treat tns underlying problems, 
not endorse a statute which forces the children to continue to live in 
those homes, regardless of consequences.

And it is effectively impossible to terminate the parental rights 
of a parent whose child is an Alaska Native. To terminate those parental 
rights, someone must prove beyond a reasonable doubt (1) that there is a 
clear and present physical danger bo the children; (2) that the danger 
has caused harm or iirrninently will cause harm to the children; and (3) 
that that conduct constituting a clear and present danger is likely to 
continue. Check with your legislative counsel, but in my view it is 
effectively impossible to prove beyond a reasonable doubt that a pattern 
of conduct is likely to continue. It is hard enough to establish beyond 
a reasonable doubt that same tiling lias happened; ask any district attorney.

So the parental rights cannot be terminated, the parents will 
continue to have contact with their children, no natter how abusive they 
have been in the past and no matter how harmful that conduct m y  be to 
the children themselves.

In my view, the Indian Cliild Welfare Act of 1978 is anoonstiti .onal 
since it unfairly imbalances the constitutional rights of th^-cbHdren 
as against the constitutional rights of their parents. I cmpliasize tlut 
is my opinion alone, and has not been endorsed by any court of which I 
am aware.

Another serious problem with the Act is its application in Alaska. 
Assuming tlie Act exists to preserve a Native culture, its avowed purpose, 
tlien it operates without regard to that avowed purpose. An Alaska 
Native family, regardless of its tics to its culture, is entitled to the 
protections of the Indian Child Welfare Act. If I Kay, I would like to 
analyze a specific hypothetical.



March 13, 1980
Page Three

Let us assume that twa fathers in &  now, Alaska have sexually abused 
their five year old daughters. One family is Caucasian, the other is 
one-quarter Eskimo, lb terminate the parental rights of the Caucasian 
father, the State of Alaska must establish by clear and convincing evidence 
that the child has suffered emotional harm and that it is likely that 
the conduct leading to the emotional harm will continue. That is not an 
easy matter, and is not likely to be proven by one specific bad act, in 
the absence of other conduct. Obviously, it is not going bo be possible 
to terminate the parental rights of the Native father for a single act.

Now let us assume that each father again sexually abuses the five 
year old daughter. Probably, it will now be possible to terminate the 
parental rights of the Caucasian father. In the view of most of the 
courts of Alaska, two specific, identical instances give rise bo an 
inference that conduct is likely to continue and reach the burden of 
proof: clear find convincing evidence. While the matter has not been
ruled upon, it is reasonably certain that it is not going to be possible 
to terminate the Native father's rights, even though the conduct cakes 
place in the same ccmmunity, even though the cliildren are harmed in 
precisely tlie same way and to precisely the same degree. In fact, as 
long as there .is even a slight doubt that the Native father will contin’ ° 
to sexually abuse his daughter, his parental rights may not be terminat ..

Obviously, I oppose House Concurrent Resolution No. 43. While I 
cannot pretend to make up your minds for you, I urge you to give the 
Act, its implications and the points I have raised in this letter serious 
consideration before proceeding further with this Resolution. The State 
of Alaska and the Department of Health and Social Services have not 
attempted to force all of the diverse cultures of Alaska into one white, 
suburban., middle clcss mold. Whatever the rationale for the Indian 
Child Welfare Act in other jurisdictions, Alaska has acted in every way 
to protect the cultural identities of its peoples, “lhe Act is unnecessary,
harmful to the children it is intended to protect and possibly unconstitutional.
I urge you to resist adoption ard passage of the Resolution.

Thank you tor your time and patience in reviewing the ixjints that I
liave set out. Please feel free to contact rre if you have questions re­
garding my position.

Sincerely your:

CALL, I1AYCRAFT & FENTON

JDD:so
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AN ASSOCIATION or 

DAVID M. CALL and THOMAS E. FENTON 
PROFESSIONAL CORPORATIONS 
1919 LATHROP • SUITE. 206 
FAIRBANKS. ALASKA 99701

DAVID H. CALL 
THOMAS E FENTON
JAMES D. DEWITT *
paul a. barrett March 13, 1980

Representative Thelma Buchholdt 
Pouch V
Juneau, AK 99811

Re: House Concurrent Resolution No. 43
Indian Child Welfare Act of 1978

Dear Representative Buclrlroldt:

I am writing to state my opposifzion to House Concurrent Resolution 
i'to. 43, "a resolution endorsing the concept and requesting implementation 
of the Indian Child Welfare Act of 1978."

As background, I tiave never represented any parent whose parenu.il 
rights were being terminated or involuntarily relinquished or otherwise 
being surrender'ed by force. I have never represented tire State of 
Alaska in an action to take away parental rights. I nave, lrrwever, on 
numerous occasions, represented tire children in these proceedings for 
termination. My official title lias always been "guardian ad litem" but 
my duties have frecently involved reconciliation, peacemaking and 
negotiation.

Under Alaska law, a guardian ad litem represents the "best interests 
of Lie child" in the proceeding; rot necessarily what tire child wants 
and not necessarily what tire parents or tire State of A1 rska want. It is 
a difficult assignment and I confess T am uncomfortable with it in many 
situations. However, I accept appointments as guardian ad litem because 
all too frequently tire clrildren themselves are trot otherwise a concern 
in a parental rights termination proceeding. It is very easy for the 
other parties involved to lose sight of the fact that while their lives 
may be impacted by wlratever decision a court may reach, the children 
will live with tire results and be affected by the results for the rest 
of their lives. The Alaska Supreme Court Iras begun to recognize that 
tire children are a party in interest, tlrat they have constitutional 
rights in custody and termination proceedings and that those rights 
deserve to be represented. Tire Indian Clrild Welfare Act, as to tire 
class of children who happen to lie of fractional Native blood, removes 
those rights and removes the right of tire clrildren to be represented in 
a meairingful sense in those kinds of proceedings.
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My first dispute is with the underlying premise for the Act, that 
"a highly disproportionate number of Native American children in Alaska 
are frotr. families broken up by the removal of children. . with the 
inference that that statistical fact is somehow evidence of wrongdoing 
by the State of Alaska. The hard truth, however politically unpopular 
it may be, is that Native American families have the highest rate of 
alcoholism, the highest rate of broken, unstable homes, and the highest 
rate of child abuse in Alaska and that that, not any wrongdoing or 
excess of zeal by the Department of Health and Social Services or the 
State of Alaska, is the reason why Native American homes are broken up 
most frequently. I will leave it bo sociologists, psychologists and 
antliropologists to describe why these statistical facts exist, but uhey 
do. Those problems may or may not be susceptible of solution, but you 
are treating a synptom when you remove the right of the children to be 
renove i from abusive homes. If the Alaska Legislature wants to solve 
the problem of abused Native children and their statistically anomalous 
t?;equency, it should create programs to treat the underlying problems, 
not endorse a statute which forces the children to continue to live in 
those hemes, regardless of consequences.

And it is effectively impossible to terminate the parental rights 
of a parent whose child is an Alaska Native. 'Id terminate those parental 
rights, someone must prove beyond a reasonable doubt (1) that there is a 
clear and present physical danger to the children; (2) that the danger 
has caused harm or imminently will cause harm to the children; and (3) 
that that conduct constituting a clear and present danger is likely to 
continue. Check with your legislative counsel, but in my \iew it is 
effectively impossible to prove beyond a reasonable doubt that a pat.tern 
of conduct is likely bo continue. It is hard enough to establish beyond 
a reasonable doubt that something has happened; ask any district attorney.

So die parental rights cannot be terminated, the parents will y
continue to have contact with tteir children, i*o natter how abusive they 
have been in the past and no natter how harmful that conduct nay Le to 
die children themselves.

In my view, the Indian Child Welfare Act of 1978 is unconstitutional 
since it unfairly imbalances the constitutional rights of the children 
as against the constitutional rights of their parents. I emphasize diat 
is my opinion alone, and lias not been endorsed by any court of wjiich I 
am aware.

Another serious problem with the Act is its application in Alaska. 
Assuming the Act exists bo preserve a Native culture, its avowee purpose, 
dion it operates without regard to that avowed purpose. An Alaska 
Native family, regardless of its ties te its culture, is entitled to the 
protections of the Indian Child Welfare Act. If I nay, I would like to 
analyze a specific hypoThetical.
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Let us assume that two fathers in Barrow, Alaska have sexually abused 
their five year old daughters. One family is Caucasian, the other is 
one-quarter Eskimo. Tb terminate the parental rights of the Caucasian 
father, the State of Alaska must establish by clear and convincing evidence 
that the child has suffered emotional harm and that it is likely that 
the conduct leading to the emotional harm will continue. That is not an 
easy natter, and is not likely to be proven by one specific bad act, in 
the absence of other conduct. Obviously, it is not going to be possible 
to terminate the parental rights of the Native father for a single act.

Now let us assume that each father again sexually abuses the five 
year old daughter. Probably, it will now be possible to terminate the 
parental rights of the Caucasian father. In the view of most of the 
courts of Alaska, two specific, identical instances give rise to an 
inference that conduct is likely to continue and reach the burden of 
proof: clear and convincing evidence. While the matter has not been \
ruled upon, it is reasonably certain that it is not going to be possible] 
to terminate the Native father's rights, even though the conduct takes J 
place in the same cannunity, even though the children are harmed in 
precisely the same way and to precisely the same degree. In fact, as 
long as there is even a slight doubt that the Native father will continue 
to sexually abuse his daughter, his parental rights may not be terminated.

Obviously, I oppose House Concurrent Resolution No. 43. While I 
cannot preta.id to make up your mirds for you, I urge you to give the 
Act, its implications and the points I have rais'd in this letter serious 
consideration before proceeding further with this Resolution, 'lhe State 
of Alaska and the Department of Health and Social Services have not 
attempted to force all of the diverse cultures of Alaska into one white, 
suburban, middle class mold. Wliatever the rationale for the Indian 
Child Welfare Act in other jurisdictions, Alaska has acted in every way 
to protect the cultural identities of its peoples. The Act is unnecessary,
. harmful to-the -chi-ldren_it_is intended to protect and possibly unconstitutional. 
I urge you to resist adoption and passage of the Resolution.

Thank you for your time and patience in reviewing the points that I 
liave set out. Please feel free to contact me if you have questions re­
garding my position.

Sincerely yours

CALL, HAYCRAFT & FENTON

Jaixjs D. DeWitt

JDD:so
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456-5029 465-3797

March 19, 1980

M E M O R A N D U M

TO:

FROM: 

S U B J E C T :

Senator Glenn Hackney, Chairman
Health, Education and Social Services Committee

Senator Robert Ziegler, Chairman 
Judiciary Committee

Representative Charles H. Parr S 3

House Concurrent Resolution No, 43

Enclosed is a letter from Mr. James DeWitt expressing what 
appear to be soma valid concerns about HCR 43. I believe 
Mr. DeWitt's comments will t 
consider the resolution.

C H P :vc 
E n e l .
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Representative Charles H. Parr 
Pouch V
Juneau, AK 99811

Re: House Concurrent Resolution No. 43
Indian Child Welfare Act of 1978

Dear Charlie:

I am writing to state my opposition to House Concurrent Resolution 
No. 43, "a resolution endorsing the concept and requesting impleidentation 
of the Indian Child Welfare Act of 1978."

As background, I have never represented any parent whose parental 
rights were being terminated or involuntarily relinquished or otherwise 
being surrendered by force. I have never represented the State of 
Alaska in an action to take away parental rights. I have, however-, on 
numerous occasions, represented the children in these proceedings for 
termination. My official title has always been "guardian ad litem" but 
my duties have frequently involved reconciliation, peacemaking and 
negotiation.

Under Alaska law, a guardian ad litem represents the "best interests 
of the child" in the proceeding; not necessarily what the child wants 
and not necessarily what the parents or the State of Alaska want. It is 
a difficult assignment and I confess I am uncomfortable with it in many 
situations. However, I accept appointments as guardian ad litem because 
all too frequently the children themselves are not otherwise a concern 
in a parental rights termination proceeding. It is very easy for the 
oLher parties involved to lose sight of the fact that wiiile their lives 
may be impacted by whatever decision a court may reach, the children 
will live with the results and be affected by the results for the rest 
of their lives. Hie Alaska Supreme Court has begun to recognize that 
the children cure a party in interest, that they have constitutional 
rights in custody and termLiation proceedings and that those rights 
deserve to be represented. 'Hie Indian Child Welfare Act, as to the 
class of children who happen to be of fractional Native blood, removes 
those rights and removes the right of the children to be represented in 
a meaningful sense in those kinds of proceedings.
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My first dispute is with the underlying pranise for the Act, that 
"a highly disproportionate number of Native American children in Alaska 
are frctn families hroken up by the removal of children. . .", with the 
inference that that statistical fact is somehow evidence of wrongdoing 
by the State of Alaska. The hard truth, however politically unpopular 
it may be, is that Native American families have the highest rate of 
alcoholism, the highest rate of hroken, unstable homes, and the highest 
rate of child abuse in Alaska and that that, not any wrongdoing or 
excess of zeal by the Department of Health and Social Services or the 
State of Alaska, is the reason why Native American hares are broken up 
most frequently. I will leave it to sociologists, psychologists and 
anthropologists to describe why these statistical facts exist, but they 
do. ’ihose problems may or may not be susceptible of solution, but you 
are treating a symptom when you remove the right of the children to be 
removed from abusive homes. If the Alaska legislature wants to solve 
the problem of abused Native children and their statistically anomalous 
frequency, it sho'iLd create programs bo treat the underlying problems, 
not endorse a statute which forces the children to oontinue to live in 
those homes, regardless of consequences.

And it is effectively impossible to terminate the parental rights 
of a parent whose child is an Alaska Native. To terminate those parental 
rights, someone must prove beyond a reasonable doubt (1) that there is a 
clear and present physical danger to the children; (2) that the danger 
has caused harm or inminently wall cause harm to the children; and (3) 
tdiat that conduct constituting a clear and present danger is likely to 
continue. Check with your legislative counsel, but in my view it is 
effectively impossible to prove beyond a reasonable doubt that a pattern 
of conduct is likely to oontinue. It is hard enough to establish beyond 
a reasonable doubt that something lias happened; ask any district attorney.

So the parental rights cannot be terminated, the parents will 
continue to have contact with their children, no natter low abusive they 
have been in tlie past and no matter how harmful that conduct may be to 
the children themselves.

In my view, the Indian Child Welfare Act of 1978 is unconstitutional 
since it unfairly imbalances the constitutional rights of the children 
as against the constitutional rights of their parents. I emphasize that 
is my opinion alone, and has not been endorsed by any court of which I 
am aware.

Another serious problem with the Act is its application si Alt.lea. 
Assuming the Act exists to preserve a Native culture, its avowed purpose, 
then it operates without regard to that avowed purpose. An Alaska 
Native family, regardless of its ties to its culture, is entitled to the 
protections of tike Indian Child Welfare Act. If I may, I would like to 
analyze a specific hypothetical.
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Let us assume that two fathers in Barrow, Alaska have sexually abused 
their five year old daughters. One family is Caucasian, the other is 
one-quarter Eskimo. Tb terminate the parental rights of the Caucasian 
father, the State of Alaska must establish by clear and convincing evidence 
that the child has suffered emotional harm and that it is likely that 
the conduct leading to the emotional harm will continue. That is not an 
easy matter, and is not likely to be proven by one specific bad act, in 
the absence of other conduct. Obviously, it is not going to be possible 
to terminate the parental rights of the Native father for a single act.

Now let us assume that each father again sexually abuses the five 
year old daughter. Probably, it will now be possible to terminate the 
parental rights of the Caucasian father. In the view of most of the 
courts of Alaska, two specific, identical instances give rise bo an 
inference that conduct is likely to oontinue and reach the burden of 
proof: clear and convincing evidence. While the matter has not been
ruled upon, it is reasonably certain that it is not going to be possible 
to terminate the Native father's rghts, even though the conduct takes 
place in the sane community, even though the children are harmed in 
precisely the same way and to precisely the sane degree. In fact, as 
long as there is even a slight doubt that the Native father will continue 
to sexually abuse his daughter, his parental rights nay not, be terminated.

Obviously, I oppose House Concurrent Resolution No. 43. While I 
cannot pretend to make up your minds for you, I urge you to give tlie 
Act, its implications and the points I have raised in this letter serious 
consideration before proceeding further with this Resolution. The State 
of Alaska and the Department of Health and Social Sendees have not 
attempted to force all of the diverse cultures of Alaska into one white, 
suburban, middle class mold. Whatever the rationale for the Indian 
Child Welfare Act in other jurisdictions, Alaska has acted in every way 
to protect the cultural identities of its peoples. The Act is unnecessary, 
liarmful to the children it is intended to protect and jossibly unconstitutional. 
I urge you to resist adoption and passage of the Resolution.

Tliank you for your time and patience in reviewing the L oints that I 
have set out. Please feel free to contact rre it you liave questions re­
garding my position.

Sincerely yours

CALL, HAYCRATT & FENTON

JDD:so
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CENTRAL COUNCIL

t l i n q i t  AnO Ma iCja i n d i A n s  o f  A l a s k a
O n e  Sealaska Plaza - Suite 2 0 0  

Juneau, Alaska 99801 

(907) 586-1432 or 586-3613

April 11, 1980

Mr. Glenn Hackney, Chairperson 
Health, Education & Social 

Services Committee 
State Senate 
Pouch V
Juneau, AK 99811 

Dear Senator Hackney:

The Central Council of Tlingit and Haida Indian Tribes of Alaska 
supports the Committe . Substitute for House Concurrent Resolution 
Number 43, "A resolution endorsing the concept and requesting im­
plementation of the Indian Child Welfare Act of 1978." We believe 
that legislative recognition and support of this act is essential 
to full implementation. We also believe that a directive to the 
Department of Health and Social Services and the Alaska Supreme 
Court regarding prompt implementation will facilitate the estab­
lishment of appropriate priorities concerning the act

As a follow up to the resolution, a review of the existing Child­
ren's Code is necessary to identify areas of non-compliance with 
the Indian Child Welfare Act. Then any statutes found to be in 
non-compliance should be corrected with appropriate legislation.

Thank you for giving your support and attention to this issue of 
great concern to Alaska Native families.

Sincerely,

CENTRAL COUNCIL OF TLINGIT AND 
HAIDA INDIAN TRIBES OF ALASKA

/ ( rv ---

Raymond E. Paddock, Jr. 
President

/
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