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Y o u  h a v e  a sked m e  to r e s e a r c h  legal p r o b l e m s  w h i c h  m a y  be 
in v ol ved w i t h  S enate Bill 554, "An A c t  a u t h o r i z i n g  the 
commis s i o n e r  of the D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  to lease 
state l and for indus t r i a l  d e v e l o p m e n t . "  This b i l l  p rese n t s  
several separ a t e  legal issues.

S e cti on 38.05.072(b )(2) r e q uires that a lessee of g o v e r n m e n t  
land u n d e r  this act shall agree that at least 75 p e r c e n t  of 
the persons e m p l o y e d  b y  the lessee shall be state residents. 
The U n i t e d  States Sup reme Court has h e l d  that a r e s i d e n t  of 
one state is e n t i t l e d  to travel to a n o t h e r  state for p u r­
poses of employ m e n t  free f r o m  d i s c r i m i n a t o r y  r e s t r i c t i o n s  in 
favor of state residents. W a r d  v. M a r y l a n d , 20 L.Ed. 449 
(1871). M o r e  recently, it has h e l d  that u nless there is a 
s ubstantial  r e a s o n  for the d i s c r iminat ion, d i s p a r i t y  of 
treatment b e t w e e n  residents a n d  n o n r e s i d e n t s  is p r e c l u d e d  by 
the Privil e g e s  a n d  Immunities Clause. A  " s u b s t a n t i a l  reason"  
for d i s c r i m i n a t i o n  does not exist unless n o n r e s i d e n t s  c o n­
stitute a p e c u l i a r  source of evil and a " r e a s o n a b l e  r e l a­
tionship" m u s t  exist b e t w e e n  the danger p o s e d  b y  n o n r e s i­
dents and the d i s c r i m i n a t i o n  p r a c t i c e d  a g a i n s t  them.
T o ome r v. Witsell, 334 U. S. 385, 192 L.Ed. 1460, 68 S. Ct. 
1156 (19'4ST.---------

In a p p l y i n g  this criteria, the S u p r e m e  C ourt o v e r t u r n e d  the 
Al a s k a  Hire statute, w h i c h  p r o v i d e d  that r e s i d e n t s  be g i v e n  
p r e f e r e n c e  over n o n r e s i d e n t s  for e m p l o y m e n t  in the state oil 
and gas industry. The p u r p o s e  of the A l a s k a  H i r e  statute
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w a s  to r e l i e v e  the u n i q u e l y  h i g h  u n e m p l o y m e n t  r a t e  of the 
state, b u t  the C ou rt  fo un d that n o n r e s i d e n t s  w e r e  n o t  a 
source o f  this evil since the r e c o r d  i n d i c a t e d  that u n ­
em p l o y m e n t  w a s  a p a r t i c u l a r  p r o b l e m  of u n s k i l l e d  A l a s k a n s  
a n d  A l a s k a n s  in r e m o t e  areas, so that the h i g h  u n e m p l o y m e n t  
ra te  w a s  n o t  p r i n c i p a l l y  due to the i n f l u x  of n o n r e s i d e n t s  
s e e k in g employment. F ur t hermore, the C o u r t  h e l d  that the 
s t a t u t e  w a s  n o t  r e a s o n a b l y  r e l a t e d  to the evil s ought to be 
c o r r e c t e d  b e c a u s e  the p r e f e r e n c e  was g r a n t e d  to all A l a s k a n s  
r e g a r d l e s s  of their e mp lo y m e n t  status i n s t e a d  of to on l y 
u n e m p l o y e d  Al as k an s.  H i c k l i n  v. Q r b e c k , 437 U. S. 518, 57 
L . E d . 2d 397, 98 S. Ct. 9482 (1978). Ar gu ably, the p u r p o s e  
of this act is to a t t r ac t n e w  i n d u s t r y  to the state in or de r 
to s t i m u l a t e  the e c on om y in general, r a t h e r  th an  p r i n c i p a l l y  
to p r o v i d e  jobs. However, e ve n  u n d e r  s u c h  a b r o a d  i n t e r­
p r e t a t i o n  of the purpose, t here is l i t tl e  doubt that the 
s e c t i o n  r e q u i r i n g  the e mp l oy m e n t  of a p e r c e n t a g e  of s tate 
r e s i d e n t s  comes s qu ar e l y  u n d e r  the r e a s o n i n g  e n u n c i a t e d  in 
H i c k l i n  v. Q r b e c k , s u p r a . It v i o l a t e s  the P r i v i l e g e s  and 
I m m u n i t i e s  C la us e of A r t i c l e  IV, s e c t i o n  2 of the U.S. 
C o n s t i t u t i o n  a nd m a y  also r u n  a fo ul  of the E qu al  P r o t e c t i o n  
C l a u s e  of the F o u r t e e n t h  Am en dm e nt ; and, if a l essee w e r e  an 
i n d u s t r y  w h i c h  w a s  i n v o l v e d  in i n t e r s t a t e  commerce, the 
p r o v i s i o n  c o u l d  r u n  afoul of the C o m m e r c e  C la us e  as well.

T he lease o f  state land for in d us t r i a l  d e v e l o p m e n t  u n d e r  
terms w h i c h  w o u l d  p r e s u m a b l y  b e  v e r y  a t t r a c t i v e  and, t h e r e­
fore, f a v o r a b l e  to a lessee co ul d run into t r o ub le  u n d e r  
A r t i c l e  IX, s e c t i o n  6 of the A l a s k a  C o n s t i t u t i o n  w h i c h  
p r o v i d e s :

No tax shall be levied, or a p p r o p r i a t i o n  of p u b l i c
m o n e y  made, or p u b l i c  p r o p e r t y  t r a n s f e r r e d , n o r  shall
the p u b l i c  c redit b e  used, e xc ep t for a p u bl i c purpose.
(Emphasis a d d e d ) .

W h i l e  this act onl y p r o v id es  for leases of state land, a 
lease c e r t a i n l y  is a t r a n sf er  of p r o p e r t y  rights and w o u l d  
be s c r u t i n i z e d  u n d e r  this section. S e c t i o n  38.05.072(b) 
p r o v i d e s  that a lessee m a y  be c h a r g e d  n o  re n t or real 
p r o p e r t y  taxes, c l e a r l y  a p o t e n t i a l  t r a n s f e r  of p u bl ic  
p r o p e r t y  also. W h i l e  this act c o ul d be s u b je ct  to attack, I 
feel that it w o u l d  p r o b a b l y  s u rv i ve  a c h a l l e n g e  b a s e d  u p o n  
this p r o v i s i o n  o f  the constitu t io n.  "Public p u r p o s e "  is a 
terra of gr ea t i m p r e c i s i o n  (D e A r m o n d  v  A l a s k a  State D e v e l­
opment C o r p o r a t i o n , 376 P 2 d  717 (Alaska 1962)), and the
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l e g i s l a t u r e  has  b r o a d  d i s c r e t i o n  to c h o o s e  the m e a n s  to 
a f f e c t  a p u b l i c  purpose, w h i c h  the courts w i l l  n o t  i n t e r f e r e  
w i t h  u n le ss  the m e a n s  c h o s e n  are a r b i t r a r y  a nd w i t h o u t  a ny 
r e a s o n a b l e  b a si s  in fact. S ub er  v. A l a s k a  S tate Bon d C o m­
mi t t e e  , 4 1 4  P . 2d 546 (Alaska 1966). It has b e e n  h e l d  that 
l e g i s l a t i o n  d i r e c t e d  towa rd s i m p r o v i n g  the e c o n o m i c  clima te  
o f  the state serves a l e g i t i m a t e  p u r p o s e  (W a l k e r  v. A l a s k a  
S t at e M o r t g a g e  A s s o c i a t i o n , 416 P . 2d 245, (1966)) and that 
efforts to a t t r a c t  local i n d u s t r y  also serve a p u b l i c  p u r p o s e  
(W r i g h t  v. C i t y  of P a l m e r , 468 P . 2d 326 (Alaska 1970)). The 
p u r p os es  b e h i n d  this act, to a t t r a c t  i n d u st ry  a n d  to s t i m­
ul a t e  the economy, are s i m i l a r  a n d  w o u l d  l ikely be u p h e l d  as 
p ub li c purposes.

Lastly, t he re  seems to be a p o t e n t i a l  c o n s t i t u t i o n a l  " s e p­
ar a t i o n  of p o w e r s "  p r o b l e m  i n h e r e n t  in this act. Jus t as 
o n e  b r a n c h  of g o v e r n m e n t  m a y  n o t  i n f r i n g e  u p o n  the p o w e r  of 
a n o t h e r  b r a n c h  of g overnment, there are limits i m p o s e d  u p o n  
the e x te n t to w h i c h  one b r a n c h  of g o v e r n m e n t  m a y  del e ga te  
its p o w e r  to a n o t h e r  b r a n c h  of government. The r u l e  is that 
so long as a p o l i c y  is l a i d  do w n a n d  a s t a n d a r d  for the 
e x e rc is e  of the p o we r is e s t a b l i s h e d  b y  statute, n o  u n­
con s t i t u t i o n a l  d e l e g a t i o n  of l e g i s l a t i v e  p ow er  is i n v o lv ed  
in lea v in g tc s e l e c t e d  g o v e r n m e n t a l  i n s t r u m e n t a l i t i e s  the 
m a k i n g  of rules a nd the d e t e r m i n a t i o n  of facts to w h i c h  the 
p o l i c y  is to apply. S c h e c h t e r  v. U n i t e d  S t a t e s , 55 S. Ct.
37, 97 A. L. R. 947 (1935). The p o w e r  to tax is e s s e n t i a l l y  
a l e g i s l a t i v e  f u n c t i o n  and the l e g i s l a t u r e  is a u t h o r i z e d  to 
g rant tax exemptions. C i t y  of N o m e  v. Block No, H, Lots 5,
6 &  7 , 502 P . 2d 124 (Alaska 1972). AS 38.05.072(b) prov id es  
that t he c ommissioner, e v i d e n t l y  at his foie discretion, m a y  
a gree that n o  real p r o p e r t y  taxes w i l l  be a s s e s s e d  agai ns t  a 
lessee. Since the act co nt a in s n o  standards for the e x e r­
cise of the p o w e r  to e x em pt  f r o m  taxation, it can be a r g u e d  
that this p r o v i s i o n  is an u n c o n s t i t u t i o n a l  d e l e g a t i o n  of 
l e g i s l a t i v e  power. A l t h o u g h  t here are no A l a s k a  cases 
d i r e c t l y  on point, the s e p a r a t i o n  of p owers d o c tr i ne  is 
r e c o g n i z e d  in A l a s k a  (B r a d n e r  v. H a m m o n d , 553 P . 2d 1 (Alaska 
1976)), a nd o t h e r  states h a v e  r e c o g n i z e d  limits on the 
d e l e g a t i o n  o f  state l e g i s l a t i v e  p o w e r  u n d e r  the " s e p a r a t i o n  
of p o w e r s "  doctrine. Cities S e r v i c e  Gas C o m p an y  v. W i t t ,
500 P. 2d 288 (Okla. 1 9 7 2 ) C i t i z e n s  v. S m i t h , 396 P. 2d 677 
(Nev. 1964); S p o k a n e  County'v. Valu-Mart, I n c . , 419 P . 2d 993 
(Wash. 1966). A r t i c l e  II, s e c t i o n  I of the A l a s k a  C o n s t i­
tution pro vi de s  that the l e g i s l a t i v e  p o w e r  is v e s t e d  in the



legislature, so it a p p ea r s u n d e r  the S c h e c h t e r  r u l e  that the 
l e g i s l a t u r e  w o u l d  h a v e  to set standards b e f o r e  it c o u l d  
d e l e g a t e  the p o w e r  to gr a nt  a t a x  e x e m p t i o n  to the e x e c u t i v e  
b r a n c h  of go vernment. This a ct does n o t  c o m p l y  w i t h  that 
requirement.

If y o u  h a v e  a n y  f u r t h e r  questions, p l e a s e  con ta ct  me.

T B Cr lj b
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