


C h r i s t i a n :

A t t a c h e d  is s o m e  i n f o r m a t i o n  on  t h e  artists' 
r o y a l t y  b i l l . . . t h e  C a l i f o r n i a  s t a t u t e  and 
a m e m o  f r o m  J a c k  C h e n o w e t h .

Q u i t e  simply, t h e  b i l l  is i n t e n d e d  to a l l o w  
a r t i s t s  to p r o f i t  w h e n  t h e i r  a r t  w o r k  a p p r e c i a t e s  
s i n c e  r i g h t  n o w  t h e y  r e c e i v e  n o  f i n a n c i a l  b e n e f i t s .
As far as w h a t  the A r t s  C o u n c i l  c a n  d o  w i t h  the 
mon e y ,  the b i l l  as d r a f t e d  says o n  p a g e  3, s e c t i o n  (C) 
t h a t  w h e n  the A r t s  C o u n c i l  c a n ' t  find the a r t i s t  
an d  the m o n e y  h a s  b e e n  in the a c c o u n t  for t w o  y e a r s , 
the m o n e y  w i l l  t h e n  l a p s e  i n t o  the g e n e r a l  fund.
W e  w o u l d  r a t h e r  see the A r t s  C o u n c i l  k e e p  the 
m o n e y  a n d  use it to d e v e l o p  the a r t s  in A l a ska.
T h i s  m i g h t  b e  an a p p r o p r i a t e  change.

G i v e  a c a l l  w i t h  a n y  m o r e  q u e s t i o n s  and I' l l  see 
w h a t  e l s e  I c a n  p u t  t o g e t h e r .

(!Ju J vLa a  •

C h e r y l  F r a s c a
B i l l  S u m n e r ' s  O f f i c e
2 . 2 5 . 8 0
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LEGISLATIVE AFFAIRS A GEN CY
M E M O R A N D U M  J a n u a r y  31, 1980

S U B J E C T :

TO:

FROM:

A r t i s t ' s  r o y a l t y  o n  r e s a l e  of w o r k s  of 
fine art. (Work O r d e r  N umber 7775)

S e n a t o r  Bill S umner

J o h n  B. C h en owe 
L e g i s l a t i v e  C

Some n otes on the s i g n i f i c a n t  differ e n c e s  b e t w e e n  this b i l l  
d raft a n d  the C a l i f o r n i a  statute:

I h a v e  e x p a n d e d  the d e f i n i t i o n  of "work of fine art" from 
the " o r i g i n a l  painting, sculpture, or drawi ng" of the 
C a l i f o r n i a  s t atute to include also " p h o t o g r a p h  or w o r k  of 
gr a p h i c  art." T h e  basis of the change is the comparable 
d e f i n i t i o n  u s e d  in C h a p t e r  8, S L A  1979, r e l a t i n g  to p r o­
tec t i o n  of the a r t ist's interest in his works of fine art 
p l a c e d  w i t h  a dealer for sale as against claims b y  the 
creditors of the dealer.

I h a v e  d e l e t e d  f r o m  the p r o v i s i o n s  of the A l a s k a  bi ll the 
C a l i f o r n i a  p r o v i s i o n  e x c l u d i n g  p a y m e n t  in the event of 
r e s a l e  b y  a s ell er for a p r i c e  that is lower than his 
o r i g i n a l  p u r c h a s e  price: few w o r k s  of fine art of first
q u a l i t y  w o u l d  m e e t  the test of this exclusion, but the 
p r e s e n c e  of the exclusion, to me, suggests a l o o phole  that 
m i g h t  defeat the artist's rights or at least p r e s e n t  p roblems 
of p r o o f  if h e  attempts to secure j u d i c i a l  relief.

I h a v e  r e d u c e d  b y  five years, f r o m  seven to two, the time 
given to the A l a s k a  State C o u n c i l  on the Arts to locate an 
a rtist b a s e d  on m y  r e a d i n g  of the statu te of limitations 
(AS 09.10.070) u n d e r  w h i c h  an a rtist w o u l d  b e  able to secure 
ju d i c i a l  a s s i s t a n c e  in c o l l e c t i n g  an amount due h i m  b e c a u s e  
of a r e s a l e  of a w o r k  of fine art. Likewise, r at her than 
impose a separ a t e  statute of limitations, as C a l i f o r n i a  
does, for suits b y  an a rtist in furthe r a n c e  of rights g r a nted  
by A S  45.45.250, I h a v e  m a d e  no m e n t i o n  this in the b i l l  
draft. I sugg est that the a p p l i c a b l e  statute of limitatio ns -- 
that is, the time in w h i c h  the a rtist  m a y  initiate a cause 
of a ction b a s e d  on rights given in AS 4 5 . 4 5.25 0 —  is two 
y e a r s :
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No p e r s o n  m a y  b r i n g  an a c t i o n  . . .

*  *  *

(3) u p o n  a l i a b i l i t y  c r e a t e d  b y  statute, o t h e r  
than a p e n a l t y  or forfeiture, u nless c o m m e n c e d  w i t h i n  
two years.

A S  09.10.070. If a longer s t a t u t o r y  p e r i o d  seems n ecessary, 
p l e a s e  advise and I w i l l  r e d r a f t  f o l l o w i n g  y o u r  instruction s.

In all other respects, I h a v e  f o l l o w e d  the C a l i f o r n i a  s t a t u t e  
as the m o d e l  for this b i l l  draft.

J B C :ljb

En c l o s u r e

4
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Goldstein v California. (1975) 22Publication and preemption in copyright law:

. U C L A  L R  1022.

Photocopying and w n r (t pUw r T t f  n rfH  Scott and Alice in Wonderland. (1975) 22 U C L A  L R  1052. 

State Protrf.umrgTTnlellectual Property. 60 A B A J  198. t .

i § 986. [Sale of fine art] :■■■;■■ :•> •= ■ :•

(a) Whenever a work of fine art ;s sold and the seller resides in California or 
the sale takes place in California, the seller or his agent shall pay to the 
artist of such work of fine art or to such artist’s agent 5 percent of the 
amount of such sale. The right of the artist to receive an amount equal to 5 
percent of the amount of such sale is not transferable and may be waived 
only be a contract in writing providing for an amount in excess of 5 percent 
of the amount of such sale. .■•••■
(1) When a work of art is sold at an auction or by a gallery, dealer, broker, 
museum, or other person acting as the agent for the seller the agent shall 
withhold 5 percent of the amount of the sale, locate the artist and pay the 
artist.
(2) If the seller or agent is unable to locate and pay the artist within 90 
days, an amount equal to 5 percent of the amount of the sale shall be 
transferred to the Arts Council. ' . -
(3) If a selier or his agent fails to pay an artist the amount equal to 5 
percent of the sale of a work of fine art by the artist or fails to transfer such 
amount to the Arts Council, the artist may bring an action for damages 
within three years after the date of sale or one year after the discovery of 
the sale, whichever is longer.
(4) Moneys received by the council pursuan'. to this section shall be 
deposited in an account in the Special Deposit Fund in the State Treasury.
(5) The Arts Council shall attempt to locate any artist for whom money is 
recer.'ed pursuant to this section. If the council is unable to locate the artist 
and the artist does not file a written claim for the money received by the 
council within seven years of the date of sale of the work of fine art, the 
right of the artist terminates and such money shall be transferred to the 
operating fund of the council as reimbursement to fund programs of the 
council.
(6) Any amounts of money held by any seller or agent for the payment of 
artists pursuant to this section shall be exempt from attachment or execu­
tion of judgment by the creditors of such seller or agent.
(b) Subdivision (a) shall not apply to any of the following:
(1) To the initial sale of a work of fine art where legal title to sucfe.«rapi:-.E: 
the time of such initial sale is vested in the artist thereof.
(2) To the resale of a work of fine art for a gross sales price of less than one 
thousand dollars ($1,000). '
(3) To a resale after the death of such artist.
(4) To the resale of the work of fine art for a gross sales price less than the 
purchase price paid by the seller.
(5) To a transfer of a work of fine art which is exchanged for one or more 
works of fine art or for a combination of cash, other property, and one or 
62 |2CMlCod«l
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fom ia. (1975) 22 

L A  L R  1052.

>ayment of 
or execu-

•h work at

> than one

more works of fine art where the fair market value o f the property 
exchanged is less than one thousand dollars ($1,000).
(c) For purposes of this section, the following terms have the following 
meanings: , ' • ; . . . « . . . . . . .
(1) “A rtist” means the person who creates a work c f  fine art.
(2) “Fine a r t” means an original painting, sculpture, or drawing.
(d) This section shall become operative on January 1, 1977, and shall apply 
to works of fine art created before arid after its operative date.
(e) I f  any provision of this section or the application thereof to any person 
or circumstance is held invalid for any reason, such invalidity shall not 
affect any other provisions or applications o f this section which can be 
effected, w ithout the invalid provision or application, and to this end the 
provisions o f this section are severable. : .* •
Added Stats 1976 ch 1228 § 1.

Sole  — Stats 1976 ch' 1228 also provides: § 2. The rights o f an artist o f a work o f fine art to receive 

payment o f an amount equal to 5 percent o f the amount o f a sale o f fine art within the provisions o f 

Section 986 shall be vested at the time o f such sale; except that an artist shall have no rights to any 

payment pursuant to this act, i f  any provision therein is subsequently repealed so as to remove the 

provisions for such payment, as to any sale which occurs subsequent to such repeal; and except that, in 

the event any provision in this act is otherwise subsequently amended or changed, an artist shall have 

only those rights to payment provided for by such subsequent amendment or change and shall have no 

rights to any payment pursuant to this act, as to any sale which occurs subsequent to such amendment 

or change.

A  critical comment on California’s D ro it de Suite, C iv il Code Section 986. (1977) 29 Hast U  249.
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SUGGESTED F O R M

Complaint by Artist Against Owner of Art Gallery for Damages— Failure ta/f*ay Artist 
Prescribed Percentage from Sale of Fine Art /
[Title o f  Court and Cause]
1. Plaintiff resides at  i [address], in the City o f  2-----5 / 7 County o f — .1----------,

2. Defendant is the sole proprietor o f t h e  5 [spcrify gallery] located at — t---------
[address], in the City o f  7______ , County o f  « ‘/''state of California, and has been
engaged for the past a years in the sale and purchpdc of fine art.
3. O n  10 , 19_n_, plaintiff completed wotjr'on a  12----------- [painting or sculpture or
drawing or as the case may be] entitled____________ 1"  i< [ I f  applicable, set forth

4. O n  is , plaintiff soh j/fn e 17 ; [painting or  sculpture or  drawing or
as the case may be] t o  ia .Jm itio l purchaser] for the sum o f $— te—  A  copy of the
receipt o f such sale is attached, wdrked Exhibit "— ," and by reference made part hereof.
5. On  20______ , I9_2i_-/dcfcndant acquired the  22______  [painting or sculpture or
drawing or es the case/m y be] from  23 [initial purchaser] in exchange for the
following described ^ 0 4 _______ [painting(s) or as the case may be] owned by defendant:
—2s   Plainjiflis informed and believes and thereon alleges that the fair market value of
the work(s) of*<Vexchanged amounted to 5— 2«— . • . .
6- On , 19_2a_, defendant sold th e  2# [painting or scu’ Mure or  drawing or
nsthcpa !fe may be] on the gallery premises t o  ao [purchaser] for a gross sale price of

r  |2 C M I  C o O a ]  63
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State Capitol 

Juneau, Alaska 99811

C h r i s t i n e  D ' A r c y  
V i s u a l  A r t s  D i r e c t o r  
A l a s k a  S t a t e  C o u n c i l  o n  t h e  A r t s  
619 W a r e h o u s e  A v e n u e ,  S u i t e  220 
A n c h o r a g e ,  A K  9 9 5 0 1

D e a r  Ms. D ' A r c y :

Official Business

F e b r u a r y  25, 1980

Committee on Commerce

U n f o r t u n a t e l y  o u r  a p p o i n t m e n t  o n  F e b r u a r y  21, 1 980, d i d  
n o t  m a t e r i a l i z e .  N e v e r t h e l e s s ,  I a m  i n t e r e s t e d  in y o u r  
v i e w s  o n  the p r o p o s e d  a c t  r e l a t i n g  to t h e  s a l e  of 
f i n e  a r t  (SB 373) . I h a v e  e n c l o s e d  a c o p y  o f  t h i s  b i l l  
f o r  y o u r  r e v i e w .

P l e a s e  s e n d  y o u r  c o m m e n t s  w i t h i n  15 d a y s  so w e  m a y  
e x p e d i t e  t h i s  l e g i s l a t i o n .

S i n c e r e l y ,

C h r i s t i a n  B a s l e r  
A d m i n i s t r a t i v e  A s s i s t a n t

E n c l o s u r e :  S e n a t e  B i l l  373



■'t.

•v >

-3?a«?P. . I BRHHnpR •'vM'--:

Introduced: 2/1/80
Referred: Commerce, Judiciary

and Finance

IN THE SENATE BY SUMNER

SENATE BILL NO. 373 

IN THE LEGISLATURE OF THE STAVE OF ALASKA 

ELEVENTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to the sale of fine art."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: • .
r

* Section 1. AS 45.45 is amended by adding a new section to read:

ARTICLE 6. SALE OF FINE ART.

Sec. 45.45.250. SALE OF WORKS OF FINE ART. (a) When a work of 

fine art is sold and the seller resides in the state or the sale of the 

work of fine art takes place in the state, the seller or his agent shall 

pay to the artist of the work of fine art, or the artist's agent, a 

royalty'equal to five percent of the amount of the gross sales' price.

(b) The right of an artist to receive a royalty equal to five 

percent of the amount of the gross sales price from the sale of a work 

of fine art is not transferable. The right may be modified only by a 

written contract signed by the artist or his agent and the selling party 

or his agent which provides for the payment of a royalty greater than 

five percent of the gross sales price in the event of sale of a work of 

art. U n artist may not waive t u n  right to receive the royalty payment?]

(c) Payment of the amount required to be paid to an artist by this 

I section is the responsibility of the seller or his agent. The seller or 

J his agent shall make a[good faith|ef ort to locate the artist and trans- 

/ mit the payment required by this section. If the seller or his agent is

J unable to locate and pay the artist withl< t f ^ 9 0 ~ d a the amount required 

/ to be paid to the artist by this section shall be transmitted to the 

Alaska State Council on the Arts for deposit to a special account.

(d) This section does not apply to

-1 -  SB 373
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(1) the initial sale of a work of fine art if legal title to

the work is vested in the artist at the time of sale;

(2) the resale of a work of fine art after the death of the

artist;

(3) the resale of a work of fine art for a gross sales price 

o L  less than $1,000; / ]

/  ___  7^(4^ the exchange of a work of fine art for one or more works

#of fine art, or for a combination of cash, other property, and one or 

more works of fine art, if the fair market value of the property ex­

changed is less than $1,000.

(e) In this section,

(1) "artist" means the person who creates a

(2) ^fine artj^means an original paint ixxp f̂  sculpti raw­

ing , photograph, or work of graphic art

* 'Bee. 2. AS 45.05.120(e) is amended to read:

(e) Whenever an artist delivers or causes to be delivered a work

1 of fine art of his own creation to an art dealer for the purpose of

sale, or exhibition and sale to the public on a commission or fee or 

other basis of compensation, the work of fine art is not subject to the 

claims of the art dealer's creditors. Whenever a person who i3 not an 

artist, or the agent, of the artist, delivers a work of fine art to an
r * 4

art dealer for the purpose of sale and the work is sold, the amount of 

the gross sales price of the work of fine art which shall be wlthhe)d 

for payment to the artist under AS 45.45.250 is not subject to the ^  

claims of the creditors of the art dealer. For the purposes of this ^ 

subsection s c

(1) "art dealer" ^aans a person other than a public auction-*

eer engaged in the business of selling works of fine art;

(2) "artist" means the creator 'of a work of fine art;

-2- SB 373
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(3) "fine art" includes a painting, sculpture, drawing, 

jtograph, or work of graphic art.

* Sec. 3 C^~AS 44.19. 93_fl̂ is amended by adding a new paragraph to read:

(6) to administer a special account called the "artist's 

royalty account," to which the council shall deposit amounts received 

from sellers of works of fine art, or their agents, who are unable to 

locate artists for the purpose of making payment of the portion of the

gross sales price unde£ AS 45.45.25$) in the administration of the 

special account, the council shall

(A) receive payments from the resale of a work of fir? 2 

art and deposit the payments to the account;

(B) attempt to locate an artist for whom money is re­

ceived under (A) of this paragraph and remit payment of the amount 

due to that artist;

(C) in the event of inability to locate the artist or 

failure of the artist to submit a written claim for a payment, due 

to him within two years, transfer the amount due the artist to the 

general fund of the state; and

(D) manage the account to protect the amounts on de­

posit.

SB 373
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BBPARTMENT OIF LAW
OFFICE OF THE ATTORNEY GENERAL

JAY S. HAMMOND, BOVERNCff

PO UCH K-STA TE CA PI TOL 
JUNEAU, ALASKA 99811

F e b r u a r y  19, 1980

Senator Brad Bradley, C h a i r m a n  
Senate Comm e r c e  C o m m i t t e e  
A l a s k a  State L e g i s l a t u r e  
P o u c h  V, State C a pitol 
Juneau, A l a s k a  99811

Re: Senate Bill 373, relati ng to the sale o f  fine
art

Dear Senator Bradley:

In r e s p o n s e  to y o u r  F e b r u a r y  4 request for comments 
from this de par t m e n t  r e g a r d i n g  this legislation, w e  have 
r e v iewed the bill, and offer the following comments.

W h i l e  the idea of p r o t e c t i n g  the artist's i n t e r­
est in a w o r k  of art has consid e r a b l e  merit, there are 
some problems in this bill. For example:

(a) Its provi s i o n s  a p p a r e n t l y  a pply to sales 
of fine art b y  p r i v a t e  persons (not just commercial s a l e s ) , 
and to resales by p r i v a t e  persons for $1,000 or more. Neither 
the bill n o r  A S  45.45 as it stands makes clear w h e t h e r  the 
intent is to cover c ommerci al sales only. If the bill is 
intended to a p p l y  to n o n - c o m m e r c i a l  sellers, there will be
a serious p r o b l e m  in t r y i n g  to keep track of sales.

(b) The b urden  p l a c e d  on the seller or 
seller's agent to locate the artist and t r a nsmit p a ymen t 
(subsection (c) of AS 45.45.250) may be u n w o r k a b l e  and create 
another k i n d  o f  e n f o r c e m e n t  p r o b l e m  -- k e e p i n g  track of the 
artists. Perhaps some agency, such as the State C o uncil  on 
the Arts, s h o u l d  m a i n t a i n  a current listing o f  artists' 
addresses and furnish that i n f o r m a t i o n  to sellers to aid 
them in f ulfilling that duty. The bu rden w o u l d  be on the 
artist to m a k e  sure that his or her current address was on 
file.

(c) It is n o t  clear h o w  the m o d i f i c a t i o n  
agreement u n d e r  AS 45.45.250(b) will be e n f o r c e d  for future 
s a l e s .

03-C 5LH



S e nator Bradley 
F e b r u a r y  19, 1980 
Pa g e  2

(d) It is u n u s u a l  for a p e r s o n  to be able to 
collect r e p e a t e d l y  for later increases in pri ce on resales 
o f  a product. This m a y  give rise to litigation, e . g . , 
r e g a r d i n g  w h e t h e r  a seller o b t a i n e d  a h i gher r e s a l e  p rice 
th r o u g h  his or her own e x p e rtise in p r o m o t i o n  or display  
t e c h n i q u e s .

(e) The d efinitions of "fine art" (AS 45.45.- 
250(e)(2) and (45.05.120(e)(3)) do not coincide (which in fact, 
m a y  b e  intentional). The d e f i n i t i o n  in A S  45.45.250(e)(2) 
includes the w o r d  "original", but the other s e ction does
noi. Also, the definiti ons exclude works such as ivcry 
carvings, prints m a d e  b y  silk screen or w o o d  cut, etc., 
w o r k s  done by weaving, and a n u m b e r  of other p o s s i b l e  original 
creations p r o p e r l y  thought of as fine art. This m a y  be 
unfai r n e s s  in the law. On the other hand, it m a y  not be 
w o r k a b l e  to includ e such works and still d i s t i n g u i s h  between 
"art" and "crafts".

(f) The w o r d  "withheld" on line 23, pag e 2, 
p r o b a b l y  s houl d be "held".

Our depa rt m e n t  is in no p o s i t i o n  to p r epare a 
fiscal note on p o s s i b l e  costs of the proposal.

V e r y  truly yours,

A V R U M  M. GROSS
A T T O R N E Y  GENERAL

By
Sarah T. K a v a s h a r o v  

A s s i s t a n t  A t t o r n e y  General
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1 3 1 2  W e s t  1 5 t h  A v e n u e  
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S e n a t o r  B r a d  B r a d l e y  
C h a i r m a n  S e n a t e  C o m m e r c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  U
J u n e a u ,  A l a s k a  9 9 8 1 1

RE: S e n a t e  B i l l 373 ^
A n  a c t  r e g u l a t i n g  t h e  s a l e  of  f i n e  a r t

D e a r  S e n a t o r  B r a d l e y :

I a m  w r i t i n g  t o  v o i c e  m y  o p p o s i t i o n  t o  S e n a t e  B i l l  373, an  a c t  
r e l a t i n g  t o  t h e  s a l e  of f i n e  art, w h i c h  I u n d e r s t a n d  is p r e s e n t l y  
b e f o r e  y o u r  c o m m i t t e e .  I n  e s s e n c e ,  t h e  a c t  e s t a b l i s h e s  an  a r t i s t ' s  
r o y a l t y  of 5% of  t h e  g r o s s  s a l e s  p r i c e  to b e  p a i d  o n  e a c h  r e s a l e  
o f  w o r k s  o f  f i n e  art. L e g i s l a t i o n  of t h i s  t y p e  is a p p a r e n t l y  i n­
t e n d e d  to a l l o w  a n  a r t i s t  t o  p a r t i c i p a t e  t h r o u g h t  h i s  or h e r  
l i f e  i n  t h e  p r o f i t s  r e a l i z e d  f r o m  t h e  a p p r e c i a t i o n  o f  w o r k s  o f  
f i n e  art. I d e a l l y ,  the p o o r  s t r u g g l i n g  a r t i s t  w h o  i s  f o r c e d  to 
s e l l  h i s  o r  h e r  w o r k  a t  a p i t t a n c e  m e r e l y  to  s u r v i v e  c a n  r e a p  
a p o r t i o n  o f  t h e  b e n e f i t s  of  t h e  i n c r e a s e d  v a l u e  of s u c h  w o r k s  
a f t e r  he o r  s h e  is d i s c o v e r e d  a n d  is ablt '.o c o m m a n d  a s u b s t a n t i a l  
p r i c e  for h i s  or  h e r  w o r k .  I a m  o p p o s e d  t o  the B i l l  b e c a u s e  
n e i t h e r  in t h a o r y  n o r  p r a c t i c e  w o u l d  s u c h  a l a w  w o r k  to the 
b e n e f i t  of m o s t  a r t i s t s .

U n d e r  p r e s e n t  l a w  a n  a r t i s t  i s  f r e e  t o  c o p y r i g h t  art w o r k s  a n d  
t h u s  p r o h i b i t  t h e i r  r e p r o d u c t i o n .  L i k e w i s e ,  b y  p r i v a t e  c o n t r a c t ,  
t h e  a r t i s t  c a n  e s t a b l i s h  the t y p e  o f  r o y a l t y  s c h e m e  p r o v i d e d  b y  
S e n a t e  B i l l  373. I n  a f r e e  m a r k e t  p l a c e  s u c h  a c o n t r a c t  p r o p o s a l  
w o u l d  p r o b a b l y  r e d u c e  the i n i t i a l  s a l e s  p r i c e  o f  the w o r k  of 
art. If t h e  c o l l e c t o r  m u s t  p a y  a r o y a l t y  u p o n  r e s a l e ,  h e  w i l l  
r e a l i z e  a s m a l l e r  p r o f i t  and, a c c o r d i n g l y ,  m u s t  r e d u c e  h i s  i n­
v e s t m e n t  i n  o r d e r  t o  o b t a i n  t h e  r e t u r n  h e  s e e k s .  If the r o y a l t y  
s c h e m e  is m a n d a t e d  b y  law, t h e  s a m e  r e s u l t  w i l l  o c c u r  a n d  the 
i n i t i a l  s a l e s  p r i c e  w i l l  b e  r e d u c e d  t o  the d e t r i m e n t  of: the 

a r t i s t .
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A  p a r t i c u l a r l y  o b j e c t i o n a b l e  a s p e c t  o f  t h e  B i l l  i s  t y i n g  the 
r o y a l t y  o f  " g r o s s  s a l e s  p r i c e . "  I f  a p e r s o n  p u r c h a s e d  a 
p a i n t i n g  f o r  $ 5 , 0 0 0  a n d  b e c a u s e  o f  m a r k e t  c o n d i t i o n s  o r  p e r­
so n a l  f i n a n c i a l  c o n d i t i o n  w a s  f o r c e d  t o  s e l l  i t  f o r  $ 3 , 0 0 0  
t h r o u g h  a n  a g e n t  t h u s  n e t t i n g  o n l y  $ 2 , 0 0 0 ,  b e c a u s e  o f  c o m m i s s i o n ,  
t h e  c r o w n i n g  i n s u l t  w o u l d  b e  the r e q u i r e m e n t  of p a y i n g  t h e  a r t i s t  
a f u r t h e r  $ 1 5 0  r o y a l t y .  T y i n g  t h e  m a t t e r  t o  n e t  p r o f i t  w o u l d  
h e l p  c u r e  t h a t  i n e q u i t y ,  b u t  i n  a n  i n f l a t i o n a r y  e n v i r o n m e n t  
" p r o f i t "  o n  r e s a l e  i n v o l v e s  i n f l a t e d  d o l l a r s  a n d  t h e  a c t u a l  
p r o f i t  is v e r y  m u c h  sma l l e r .

A n o t h e r  p r o b l e m  is  i n  § 1(e) ( 2 )  d e f i n i n g  f i n e  art. T h e  s e c t i o n  
p r o v i d e s  t h a t  " ' f i n e  art' m e a n s  a n  o r i g i n a l  p a i n t i n g ,  s c u l p t u r e ,  
d r a w i n g ,  p h o t o g r a p h  o r  w o r k  o f  g r a p h i c  a r t . " I f  t h e  B i l l  is 
p a s s e d ,  t h e  w o r k  " i n c l u d e s "  s h o u l d  b e  s u b s t i t u t e d  f o r  t h e  w o r d  
" m e a n s "  in  t h i s  spot. T h i s  c h a n g e  w o u l d  b r i n g  t h e  p r o v i s i o n  
i n t o  c o n f o r m i t y  w i t h  A S  4 5 . 0 5 . 1 2 0 ( e ) ( 3 )  and t h u s  w o u l d  a d o p t  a 
n o n e x c l u s i v e  d e f i n i t i o n .  T h e  b o r d e r  l i n e  b e t w e e n  " a r t s "  a n d  
" c r a f t s "  is r a t h e r  i n d i s t i n c t .  C e r t a i n l y  i f  s o m e o n e  p a i d  in 
e x c e s s  o f  $ 1 , 0 0 0  f o r  a w e a v i n g  o r  p i e c e  of p o t t e r y ,  i t  w o u l d  
s e e m  t o  f a l l  w i t h i n  t h e  c a t e g o r y  o f  " f i n e  a rt."

I a m  n o t  s u r e  w h o  p r o p o s e d  t h e  B i l l  to S e n a t o r  S u m n e r  or w h o  is 
l o b b y i n g  in f a v o r  o f  it; h o w e v e r ,  the p r o p o s a l  t o  i n v o l v e  the 
A l a s k a  S t a t e  C o u n c i l  o n  t h e  A r t s  s i m p l y  e s t a b l i s h e s  a n o t h e r  
b r i c k  i n  t h e  m a s s i v e  of  A l a s k a n  b u r e a u c r a c y .  A n  u n c h a r i t a b l e  
r e v i e w e r  m i g h t  e v e n  c h a r a c t e r i z e  t h e  p r o p o s a l  as a s m a l l  e x e r­
ci s e  i n  e m p i r e  b u i l c i n g  o n  t h e  p a r t  o f  the A l a s k a  S t a t e  C o u n c i l  
on  the A r t s .

It d o e s  n o t  a p p e a r  t h a t  a t  t h e  p r e s e n t  t i m e  the B i l l  w o u l d  w o r k  
p r i m a r i l y  t o  t h e  b e n e f i t  o f  A l a s k a n  a r t i s t s .  T h e  p e o p l e  w h o  
w i l l  b e  r e a p i n g  r o y a l t i e s  a r e  L e R o y  R e i m a n ,  F r e d e r i c k  
H u n t e r w a s s a r  a n d  o t h e r  w e l l  e s t a b l i s h e d  i n t e r n a t i o n a l  ar t i s t s .  
U n d e r  t h e  B i l l  t h e  r o y a l t y  w o u l d  b e  p a y a b l e  to s u c h  i n t e r n a t i o n a l  
a r t i s t s  e v e n  if  t h e  s a l e  w a s  c o n s u m m a t e d  at a f o r e i g n  a u c t i o n  
house.

I d o n ' t  b e l i e v e  t h a t  the p r o p o s a l  h a s  a n y  m o r e  m e r i t  t h a n  a p r o­
p o s a l  t o  a l l o w  a r c h i t e c t s  o r  c o n t r a c t o r s  to p a r t i c i p a t e  b y  w a y  
of  r o y a l t y  i n  t h e  a p p r e c i a t i o n  of b u i l d i n g s  w h i c h  t h e y  d e s i g n  
o r  c o n s t r u c t .  T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  m y  o p i n i o n  
a n d  I u r g e  y o u  t o  o p p o s e  S e n a t e  B i l l  373.

V e r y  t r u l y  y o u r s
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J u n e a u ^  Alaska 99802 

QUEST I O N N A I R E

Senate Bill 373, "An A c t  relating to the sales of fine art."

I. Do you favor a royalty fee on the sale of .your a r t? If so, is 5% 

acceptable?le? 1
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II. Should the seller o r m s ^ e g e n t  carry prime r e s p o n s i b i l i t y  for

dispersal of the r o y a T T y  fee? b *  OG,fc S t  V / V T  C  K  ,\ la \
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III. In the event that the seller o r f h i s ' / g e n t  c annot locate the a rtist 

for payment, should that paymertt-tJe restricted to d e p o s i t  in a 

special a c c ount with the A laska State Council on the Arts?

> c w v ^   ̂ [ y v J r  0 / l L * t

-sr ^ b ^ ^ c b u o C / V b A ^ t - x

I a  . . . ! l U i  U 2  A ^U

c l  p A ^ v ^

-\u c^JtU^ \r>  ^ b") f b fl



r

JU N E A U  ARTS COUNCIL 

Box 562

Juneau, Alaska 99892 __
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V. If d e posited w i t h  the Alaska State Council on the Arts, a r e  t h e ' T T  TT— 7”
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V. Would you be w i l ling t a  t e s tify before a l egislative c o m m i t t e e  

regarding this p a r t icular issue?
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VI. Other comments:
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Introduced: 2/1/80
Referred: Commerce, J udiciary

and Finance

IN  THE SENATE BY SUMNER

SENATE BILL NO. 373 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

ELEVENTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to the sale of fine art."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 45.45 is amended by adding a new section to read:

ARTICLE 6. SALE OF FINE ART.

Sec. 45.45.250. SALE OF WORKS OF FINE ART. (a) When a work of

fine art is sold and the seller resides in the state or the sale of the
I I I I  A -*'

work of fine art takes place in the state, the seller or his/agent shall 

pay to the artist of the work of fine art, or the artist's agent, a 

royalty equal to five percent of the amount of the (^ross^)sales pr^ce.

(b) The right of an artist to receive a royalty equal to fir r r e 3 0  

percent of the amount of the prire from the sale of a work

of fine art isf-ndt transferable. ‘ " “ " **he right may be modified only by a . 

written contract signed by tne artist or hisr ‘agenT and the selling party

or hi^ligent which provides for the payment of a royalty greater than 

five percent of the gross sales price in the event of sale of a work of

art. An artist mav not waive the right- to receive the royalty payment

(c) Payment of the amount required to be paid to an artist by this

agent. The seller or

his/‘agent shall make a good faith effort to locate the artist and trans­

mit the payment required by this section. If the seller or his/ifgent is 

unable to locate and pay the artist within 90 days, the amount required 

to be paid to the artist by this section shall be transmitted to the 

Alaska State Council on the Arts for deposit to a special account.

(a) This section does not apply to

-1- SB 373
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(1) the initial sale of a work of fine art if legal title to

the work is vested in the artist at the time of sale;

(2) the resale of a work of fine art after the death of the

artist;

(3) the resale of a work of fine art for a gross sales price 

of less t h a n  $1,000;

(4) the exchange of a work of fine art for one or more works

of fine art, or for a combination of cash, other property, and one or 

mo r e  works of fine art, if the fair market value of the property e x­

changed is less than $1,000.

(e) In this section,
(3") *' rviw<!̂ TL/i
(1) "artist" means the person who creates a work of fine art;

(2) "fine art" means an original painting, sculpture, d r a w­

ing, photograph, or work of graphic

* Sec. 2. AS 45.05.120(e) is amended to read:

(e) Whenever an artist delivers or causes to be delivered a wo r k  

of fine art of his own creation to an art dealer for the purpose of 

sale, or exhibition and sale to the public on a commission or fee or 

other basis of compensation, the work of fine art is not subject to the 

claims of the art dealer's creditors. Whenever a person who is not an 

artist, or the agent, of the artist, delivers a work of fine art to an

art dealer for the purpose of sale and the work is sold’, the amount of

the gross sales price of the work of fine art which shall be w i t h h e l d  

for pavment to the artist under AS 45.45.250 is not suoject to the

claims of the creditors of the art dealer. For the purposes of this

subsection

(1) "art dealer" means a person other than a public a u c t i o n­

eer engaged in the business of selling works of fine art;

(2) "artist" means the creator of a work cf. fine art;

-2- SB 373
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(3) "fine art" includes a painting, sculpture, drawing, 

photograph, or work of graphic art.

* Sec. 3. AS 44.19.930 is amended by adding a new paragraph to read:

(6) to administer a special account called the "artist's 

royalty account," to which the council shall deposit amounts received 

from sellers of works of fine art, or their agents, w h o  are unable to 

locate artists for the purpose of making payment of the portion of the 

gross sales price under AS 45.45.250j in the administration of the 

special account, the council shall

(A) receive payments from the resale of a work of fine 

art and deposit the payments to the account;

(B) attempt to locate an artist for w h o m  money is r e­

ceived under (A) of this paragraph and remit payment of the amount 

due to that artistj

(C) in the event of inability to locate the artist or 

failure of the^ ârtist to submit a written cla i m  for a payment cue

transfer the amount due the artist to thet ̂ witto him/within two years,

general fund of the statej and

(D) manage the account to protect the amounts on d e­

posit.
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