


COMMITTEES:

BILL SUMNER
Alaska Slate Senator %

RULES

COMMITTEE ON COMMITTEES
OIS1 RICT 7-E JOINT INTERIM COMMITTEE

ON GAS PIPELINE FINANCING

Christian:

Attached is some information on the artists”
royalty bill..._the California statute and
a memo from Jack Chenoweth.

Quite simply, the bill is intended to allow

artists to profit when their art work appreciates
since right now they receive no financial benefits.
As far as what the Arts Council can do with the
money, the bill as drafted says on page 3, section (C)
that when the Arts Council can"t find the artist

and the money has been in the account for two years,
the money will then lapse into the general fund.

We would rather see the Arts Council keep the

money and use it to develop the arts in Alaska.

This might be an appropriate change.

Give a call with any more questions and I1"11 see
what else | can put together.

(UulJvlaa -

Cheryl Frasca
Bill Sumner®s Office
2.25.80



LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM January 31, 1980

SUBJECT: Artist®"s royalty on resale of works of
fine art. (Work Order Number 7775)

TO: Senator Bill Sumner

FROM: John B. Chenowe

Legislative C

Some notes on the significant differences between this bill
draft and the California statute:

I have expanded the definition of "work of fine art"™ from
the "original painting, sculpture, or drawing”™ of the
California statute to include also "photograph or work of
graphic art.” The basis of the change is the comparable
definition used in Chapter 8, SLA 1979, relating to pro-—
tection of the artist"s interest in his works of fine art
placed with a dealer for sale as against claims by the
creditors of the dealer.

I have deleted from the provisions of the Alaska bill the
California provision excluding payment in the event of

resale by a seller for a price that is lower than his
original purchase price: few works of fine art of first
guality would meet the test of this exclusion, but the
presence of the exclusion, to me, suggests a loophole that
might defeat the artist®s rights or at least present problems
of proof if he attempts to secure judicial relief.

I have reduced by five years, from seven to two, the time
given to the Alaska State Council on the Arts to locate an
artist based on my reading of the statute of limitations

(AS 09.10.070) under which an artist would be able to secure
judicial assistance in collecting an amount due him because
of a resale of a work of fine art. Likewise, rather than
impose a separate statute of limitations, as California

does, for suits by an artist in furtherance of rights granted
by AS 45.45.250, 1 have made no mention this in the bill
draft. I suggest that the applicable statute of limitations --
that is, the time in which the artist may initiate a cause

of action based on rights given in AS 45.45.250 - 1is two
years:



Page 2
January 31, 1980

No person may bring an action

(3) upon a liability created by statute, other
than a penalty or forfeiture, unless commenced within
two years.
AS 09.10.070. IT a longer statutory period seems necessary,

please advise and I will redraft following your instructions.

In all other respects, |1 have followed the California statute
as the model for this bill draft.

JBC:1jb

Enclosure



Publication and preemption in copyright law: Goldstein v California. (1975) 22
. UCLA LR 1022.

Photocopying and wnr(t puw rTtf nrfH Scott and Alice in Wonderland. (1975) 22 UCLA LR 1052.
State Protrf.umrgTTnlellectual Property. 60 ABAJ 198. t .

i 8986. [Sale of fine art] > <m -

%1) Whenever a work of fing art ;s sold and the seller resides in California or
the sale takes place in California, the seller or his agent shall pay to the
artist of such work of fing art or to such artist’s agent 5 percent of the
amount of such sale. The right of the artist to receive'an amount equal fo 5
percent of the amount of siich sale is not transferable and may be waived
onI% be a contract in writing providing for an amount in excess of 5 percent
of the amount of such sale. -

(1) When a work of art is sold at an auction or by a gallery, dealer, broker
museum, or other person acting as the agent for the” sellér the agent shall
W{ththold 5 percent of the amodnt of the Sale, locate the artist andl pay the
artist.

82) If the seller or agent is unable to locate and pay the artist within 90
ays, an amount equal_to 5 percent of the amount of the sale shall he
transferred to the Arts Council. : -

(3) If a selier or his agent fails to pag an artist the amount equal to 5
percent of the sale of a Work of fine art by the artist or fails to transfer such
amount to the Arts Council, the artist may bring an action for damages
within three years after the date of sale or one year after the discovery of
the sale, whichever is longer. _ o

84) Moneys received by the council pursuan’. to. this section shall be
eposited in an account in the Special Deposit Fund in the State Treasury.

(5) The Arts Council shall attempt to locate any artist for whom moneyis
recer.'ed pursuant to this section. |f the council is unable to locate the artist
and the artist does not file a written claim for the money received by the
council within seven years of the date of sale of the work of fine arf, the
right of the artist terminates and such money shall be transferred to the
operat_||ng fund of the council as reimbursement to fund programs of the
council.

(6?, Any amounts of money held b){ any seller or agent for the payment of
artists pursuant to this section shall e exempt from attachment or execu-
tion of judgment by the creditors of such seller or agent.

%:) Subdivision ﬁa) shall not apEIy to any of the following:

1) To the initial sale of a work of fine art where Iegal title to sucfe.«rapi:-.E:
e time of such initial sale is vested in the artist thereof.

{
%) To the resale of a wark of fine art for a gross sales price of less than one
thousand dollars ($1,000). '

3) To a resale after the death of such artist.

4) To the resale of the work of fine art for a gross sales price less than the
purchase price paid by the seller.

(Sg To a transfer of a work of fine art which is exchanged for one or more
WOrks of fine art or for a combination of cash, other property, and one or
62
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more works of fine art where the fair market value of the property
exchanged is less than one thousand dollars ($1,000).

(c) For purposes of this section, the following terms have the following
meanings: , ' . L

(1) “Artist” means the person who creates a work cf fine art.

(2 “Fine art” means an original painting, sculpture, or drawing.
d) This section shall become operative on January 1 1977, and shall apply
to works of fine art created before arid after its operative date.

() If any provision of this section or the application thereof to any person
or circumstance is held invalid for any reason, such invalidity shall not
affect any other Prov_lsmn_s or applications of this section which can be
effected, without the invalid provision or application, and to this end the
provisions of this section are severable. (X

Added Stats 1976 ch 1228 § 1.

SOle — Stats 1976 ch' 1228 also provides: § 2. The rights of an artist of a work of fine art to receive
payment of an amount equal to 5 percent of the amount of a sale of fine art within the provisions of
Section 986 shall be vested at the time of such sale; except that an artist shall have no rights to any
payment pursuant to this act, if any provision therein is subsequently repealed so as to remove the
provisions for such payment, as to any sale which occurs subsequent to such repeal; and except that, in
the event any provision in this act is otherwise subsequently amended or changed, an artist shall have
only those rights to payment provided for by such subsequent amendment or change and shall have no
rights to any payment pursuant to this act, as to any sale which occurs subsequent to such amendment
or change.

A critical comment on California’s Droit de Suite, Civil Code Section 986. (1977) 29 Hast U 249.

SUGGESTED FORM

Complaint by Artist Against Owner of Art Gallery for Damages— Failure ta/f*ay Artist
Prescribed Percentage from Sale of Fine Art /

[Title of Court and Cause]

1 Plaintiff resides at i [address], in the City of 25/ 7 County Of — fmemeemees ,

2. Defendant is the sole proprietor of the 5 [SpCI’ify gallery] located at — f-—-—-
[address], in the City of 7 , County of « ‘/"'state of California, and has been

engaged for the past @ years in the sale and purchpdc of fine art.

3.0n 10 , 19 n_, plaintiff completed wotjr'on a = 12----------- ainting or sculpture Of
drawing OF as the case may be] entitled roi [flf applicable, set forth
4.0n is plaintiff sohj/fne 17 ; [painting OF sculpture Of drawing or

as the case may be] to ia Jmitiol purchaser] for the sum of $—te— A copy of the
receipt of such sale is attached, wdrked Exhibit "—," and by reference made part hereof.
5 On 20 , 19_2i_-/dcfcndant acquired the 22 [painting or sculpture or

drawing or €S the case/my be] from = [initial purchaser] in exchange for the
following described * 0 4 [painting(s) or aS the case may bE] owned by defendant:

—2 Plainjiflis informed and believes and thereon alleges that the fair market value of
the work(s) of*<Vexchanged amounted to 5—2«—. . D

6- On , 19 2a , defendant sold the 2# [painting or scu’ Mure O drawing or
nsthcpate may bej on the gallery premises to  ao fpurchaser] for a gross sale price of

63
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Committee on Commerce

Pouch V
State Capitol

Official Business Juneau, Alaska 99811

February 25, 1980

Christine D"Arcy

Visual Arts Director

Alaska State Council on the Arts
619 Warehouse Avenue, Suite 220
Anchorage, AK 99501

Dear Ms. DT"Arcy:

Unfortunately our appointment on February 21, 1980, did

not materialize. Nevertheless, | am interested 1in your
views on the proposed act relating to the sale of
fine art (SB 373) . | have enclosed a copy of this bill

for your review.

Please send your comments within 15 days so we may
expedite this legislation.

Sincerely,

Christian Basler
Administrative Assistant

Enclosure: Senate Bill 373
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Introduced: 2/1/80
Referred: Commerce, Judiciary
and Finance

IN THE SENATE BY SUMNER

o>

SENATE BILL NO. 373
IN THE LEGISLATURE OF THE STAVE OF ALASKA
ELEVENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act relating to the sale of fine art.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: .

*

N o N o

Section 1. AS 45.45 is amended by adding a new section to read:
ARTICLE 6. SALE OF FINE ART.

Sec. 45.45.250. SALE OF WORKS OF FINE ART. (a) When a work of
fine art is sold and the seller resides in the state or the sale of the
work of fine art takes place in the state, the seller or his agent shall
pay to the artist of the work of fine art, or the artist®s agent, a
royalty“equal to five percent of the amount of the gross sales” price.

(b) The right of an artist to receive a royalty equal to five
percent of the amount of the gross sales price from the sale of a work
of fine art is not transferable. The right may be modified only by a
written contract signed by the artist or his agent and the selling party
or his agent which provides for the payment of a royalty greater than
five percent of the gross sales price in the event of sale of a work of
art. U n artist may not waive tun right to receive the royalty payment?]

(c) Payment of the amount required to be paid to an artist by this
section is the responsibility of the seller or his agent. The seller or
his agent shall make a[good faith]ef ort to locate the artist and trans-
mit the payment required by this section. If the seller or his agent is

unable to locate and pay the artist withl<tf”~"90~dathe amount required

to be paid to the artist by this section shall be transmitted to the
Alaska State Council on the Arts for deposit to a special account.

(d This section does not apply to

-1- 3B 373
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(1) the initial sale of a work of fine art if legal title to
the work is vested in the artist at the time of sale;

(2) the resale of a work of fine art after the death of the
artist;

(3) the resale of a work of fine art for a gross sales price
oL less than $1,000; /]
/ 7™ (4~ the exchange of a work of fine art for one or more works
#f fine art, or for a combination of cash, other property, and one or
more works of fine art, if the fair market value of the property ex—
changed is less than $1,000.

(e) In this section,

(1) Trartist” means the person who creates a

(2) ~fine artj®means an original paintiopf sculpti raw—
ing, photograph, or work of graphic art
"Bee. 2. AS 45.05.120(e) isamended to read:

(e) Whenever an artist delivers or causes to be delivered a work
of fine art of his own creation to an art dealer for the purpose of
sale, or exhibition and sale to the public on a commission or fee or
other basis of compensation, the work of fine art is not subject to the
claims of the art dealer®s creditors. Whenever a person who i3 not an
artist, or the agent, of the artist, delivers a work of fine art to an
art dealer for the purpose of sale and the work is sold, the éﬁount of
the gross sales price of the work of fine art which shall be wlthhe)d
for payment to the artist under AS 45.45.250 is not subject to the n
claims of the creditors of the art dealer. For the purposes of this ~*

subsection s

(1) "art dealer"” Maans a person otherthanapublic auction-*
eer engaged in the business of selling worksoffine art;

(2) rartist” means the creator “of a work of fine art;

-2- SB 373



v

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

27

28

.22,

®)

"fine art” includes a painting, sculpture, drawing,

jtograph, or work of graphic art.

* Sec. 3 C~AS 44.19. Bf'is amended by adding a new paragraph to read:

®

royalty account,

to administer a special account called the "artist"s

to which the council shall deposit amounts received

from sellers of works of fine art, or their agents, who are unable to

locate artists for the purpose of making payment of the portion of the

gross sales price undef AS 45.45.25%) in the administration of the

special account,

®

the council shall

receive payments from the resale of a work of fir?2

art and deposit the payments to the account;

®

attempt to locate an artist for whom money is re—

ceived under (A) of this paragraph and remit payment of the amount

due to that artist;

©

in the event of inability to locate the artist or

failure of the artist to submit a written claim for a payment, due

to him within two years, transfer the amount due the artist to the

general

posit.

fund
O

of the state; and

manage the account to protect the amounts on de—

B 373
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JAY S. HAMMOND, BOVERNCFf

BBPARTMENT OIF LAW

OFFICE OF THE ATTORNEY GENERAL

February 19, 1980

Senator Brad Bradley, Chairman
Senate Commerce Committee
Alaska State Legislature

Pouch V, State Capitol

Juneau, Alaska 99811

Re: Senate Bill 373, relating to the sale of fine
art

Dear Senator Bradley:

In response to your February 4 request for comments
from this department regarding this legislation, we have
reviewed the bill, and offer the following comments.

While the idea of protecting the artist"s inter—
est in a work of art has considerable merit, there are
some problems in this bill. For example:

(a) Its provisions apparently apply to sales
of fine art by private persons (not just commercial sales),
and to resales by private persons for $1,000 or more. Neither
the bill nor AS 45.45 as it stands makes clear whether the
intent is to cover commercial sales only. If the bill 1is
intended to apply to non-commercial sellers, there will be
a serious problem in trying to keep track of sales.

(b) The burden placed on the seller or
seller®s agent to locate the artist and transmit payment
(subsection (c) of AS 45.45.250) may be unworkable and create
another kind of enforcement problem -- keeping track of the
artists. Perhaps some agency, such as the State Council on
the Arts, should maintain a current listing of artists”
addresses and furnish that information to sellers to aid
them in fulfilling that duty. The burden would be on the

artist to make sure that his or her current address was on
file.

(©) It is not clear how the modification
agreement under AS 45.45.250(b) will be enforced for future
sales.

03-C5LH



Senator Bradley
February 19, 1980

Page 2
()] It is unusual for a person to be able to
collect repeatedly for later increases in price on resales
of a product. This may give rise to litigation, e.g.,

regarding whether a seller obtained a higher resale price
through his or her own expertise in promotion or display
techniques.

(e) The definitions of "fine art" (AS 45.45_-
250(e)(2) and (45.05.120(e)(3)) do not coincide (which in fact,

may be intentional). The definition in AS 45.45.250(e)(2)
includes the word "original”™, but the other section does
noi . Also, the definitions exclude works such as ivcry

carvings, prints made by silk screen or wood cut, etc.,

works done by weaving, and a number of other possible original
creations properly thought of as fine art. This may be
unfairness in the law. On the other hand, it may not be
workable to include such works and still distinguish between
"art"” and "crafts".

(f) The word "withheld™ on line 23, page 2,
probably should be "held".

Our department 1is in no position to prepare a
fiscal note on possible costs of the proposal.

Very truly yours,

AVRUM M. GROSS
ATTORNEY GENERAL

By
Sarah T. Kavasharov
Assistant Attorney General



ROBERT L. MANLEY
1312 West 15th Avenue

Anchorage, Alaska 99501

March 11, 1980

Senator Brad Bradley

Chairman Senate Commerce Committee
Alaska State Legislature

Pouch U

Juneau, Alaska 99811

RE: Senate Bill 373~
An act regulating the sale of fine art

Dear Senator Bradley:

I am writing to voice my opposition to Senate Bill 373, an act
relating to the sale of fine art, which | understand is presently

before your committee. In essence, the act establishes an artist"s
royalty of 5% of the gross sales price to be paid on each resale
of works of fine art. Legislation of this type 1is apparently in—

tended to allow an artist to participate throught his or her

life in the profits realized from the appreciation of works of
fine art. Ideally, the poor struggling artist who is forced to
sell his or her work at a pittance merely to survive can reap

a portion of the benefits of the increased value of such works
after he or she is discovered and is ablt ".0o command a substantial
price for his or her work. I am opposed to the Bill because
neither in thaory nor practice would such a law work to the
benefit of most artists.

Under present law an artist is free to copyright art works and
thus prohibit their reproduction. Likewise, by private contract,
the artist can establish the type of royalty scheme provided by
Senate Bill 373. In a free market place such a contract proposal
would probably reduce the initial sales price of the work of

art. If the collector must pay a royalty upon resale, he will
realize a smaller profit and, accordingly, must reduce his in—
vestment in order to obtain the return he seeks. IT the royalty
scheme is mandated by law, the same result will occur and the
initial sales price will be reduced to the detriment of: the
artist.



Senator Brad Bradley
Page 2
March 2.1, 1980

A particularly objectionable aspect of the Bill is tying the
royalty of '"gross sales price." IT a person purchased a

painting for $5,000 and because of market conditions or per—
sonal financial condition was forced to sell it for $3,000
through an agent thus netting only $2,000, because of commission,
the crowning insult would be the requirement of paying the artist
a further $150 royalty. Tying the matter to net profit would
help cure that inequity, but in an inflationary environment
"profit" on resale involves inflated dollars and the actual
profit is very much smaller.

Another problem is in 81(e)(2) defining fine art. The section
provides that ""fine art" means an original painting, sculpture,
drawing, photograph or work of graphic art.” |If the Bill is
passed, the work "includes"™ should be substituted for the word
"means" in this spot. This change would bring the provision
into conformity with AS 45.05.120(e)(3) and thus would adopt a
nonexclusive definition. The border line between "arts" and
"crafts" 1is rather indistinct. Certainly if someone paid in
excess of $1,000 for a weaving or piece of pottery, it would
seem to fall within the category of "fine art."”

I am not sure who proposed the Bill to Senator Sumner or who 1is
lobbying in favor of it; however, the proposal to involve the
Alaska State Council on the Arts simply establishes another
brick in the massive of Alaskan bureaucracy. An uncharitable
reviewer might even characterize the proposal as a small exer —
cise in empire builcing on the part of the Alaska State Council
on the Arts.

It does not appear that at the present time the Bill would work
primarily to the benefit of Alaskan artists. The people who

will be reaping royalties are LeRoy Reiman, Frederick
Hunterwassar and other well established international artists.
Under the Bill the royalty would be payable to such international
artists even if the sale was consummated at a foreign auction
house.

I don"t believe that the proposal has any more merit than a pro—
posal to allow architects or contractors to participate by way
of royalty in the appreciation of buildings which they design

or construct. Thank you for your consideration of my opinion

and | urge you to oppose Senate Bill 373.

Very truly yours
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Juneau”™ Alaska 99802
QUESTIONNAIRE

Senate Bill 373, "An Act relating to the sales of fine art."”

1. Do you favor a royalty fee on the sale of .your art? If so, is 5%

acceptablle? 1
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Il. Should the seller orms”~egent carry prime responsibility for
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I11. In the event that the seller orfhis"/gent cannot locate the artist
for payment, should that paymertt-tJe restricted to deposit in a
special account with the Alaska State Council on the Arts?
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JUNEAU ARTS COUNCIL
Box 562
Juneau, Alaska 99892
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V. Would you be willing ta testify before a legislative committee

regarding this particular issue?

VI. Other comments:
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Introduced: 2/1/80

Referred: Commerce, Judiciary
and Finance

IN THE SENATE BY SUMNER
SENATE BILL NO. 373
IN THE LEGISLATURE OF THE STATE OF ALASKA
ELEVENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: ™"An Act relating to the sale of fine art."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
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* Section 1. AS 45.45 is amended by adding a new section to read:

ARTICLE 6. SALE OF FINE ART.

Sec. 45.45.250. SALE OF WORKS OF FINE ART. (@ When a work of
fine art is sold and the seller resides in the state or the sale 3f the
work of fine art takes place in the state, the seller or his}iéuﬁi shall
pay to the artist of the work of fine art, or the artist"s agent, a
royalty equal to five percent of the amount of the (“ross™)sales pr”ce.

(b) The right of an artist to receive a royalty equal to firrre30
percent of the amount of the prire from the sale of a work
of fine art isf-ndt transferable. he right“may Be mod¥fied only by a.
written contract signed by tne artist or hisr &genT and the selling party
or hi~“ligent which provides for the payment of a royalty greater than
five percent of the gross sales price in the event of sale of a work of
art. An artist mav not waive the right- to receive the royalty payment

(c) Payment of the amount required to be paid to an artist by this

agent. The seller or
his/ &gent shall make a good faith effort to locate the artist and trans—
mit the payment required by this section. If the seller or his/ifgent is

unable to locate and pay the artist within 90 days, the amount required

to be paid to the artist by this section shall be transmitted to the
Alaska State Council on the Arts for deposit to a special account.

(@ This section does not apply to

-1- SB 373
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(1) theinitial sale of a work of fine art if legal title to
the work 1is vested in the artist at the time of sale;

(2) theresale of a work of fine art after the death of the
artist;

(3) the resale of a work of fine art for a gross sales price
of less than $1,000;

(4) the exchange of a work of fine art for one or more works
of fine art, or for a combination of cash, other property, and one or
more works of fine art, if the fair market value of the property ex—

changed is less than $1,000.

(e) In this section,
€ * kI
(1) Martist™ means the person who creates a work of fine art;
) "fine art™ means an original painting, sculpture, draw-—

ing, photograph, or work of graphic
Sec. 2. AS 45.05.120(e) 1is amended to read:

(e) Whenever an artist delivers or causes to be delivered a work
of fine art of his own creation to an art dealer for the purpose of
sale, or exhibition and sale to the public on a commission or fee or
other basis of compensation, the work of fine art is not subject to the
claims of the art dealer®s creditors. Whenever a person who is not an
artist, or the agent, of the artist, delivers a work of fine art toan
art dealer for the purpose of sale and the work is sold? theamount of
the gross sales price of the work of fine art which shall be withheld
for pavment to the artist under AS 45_.45_250 1isnot suoject to the
claims of the creditors of the art dealer. For the purposesof this

subsection

(1) "art dealer” means aperson other than a public auction—

eer engaged in the business of selling works offine art;

(2) T"artist"™ means the creator of a work cf. fine art;

-2- SB 373



10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26
27

28

3) "fine art"” includes a painting, sculpture, drawing
photograph, or work of graphic art.
Sec. 3. AS 44.19.930 is amended by adding a new paragraph to read:
(6) to administer a special account called the "artist
royalty account,”™ to which the council shall deposit amounts received
from sellers of works of fine art, or their agents, who are unable to
locate artists for the purpose of making payment of the portion of the
gross sales price under AS 45.45.250j in the administration of the
special account, the council shall
(A) receive payments from the resale of a work of fine
art and deposit the payments to the account;
(B) attempt to locate an artist for whom money 1is re—
ceived under (A) of this paragraph and remit payment of the amount
due to that artistj
(C) in the event of inability to locate the artist or
failure of theMartist to submit a written claim for a payment cue
to himwithin two years, transfer the amount due the artist to the
general fund of the statej and
(D) manage the account to protect the amounts on de—

posit.
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