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AMENDMENT NO. 1 ttB 969

Page 7, line 23
Delete Sec. 8 and replace with the following:

Sec. 8. Sections 5, 6 and 8 of this Act take effect on the publi—
cation date of a decision by the Alaska Supreme Court in the appeal of
State of AlasKa v. Wayne Alex, et al (Supreme Court File No. 5065), if
the decision holds that the provisions of AS 16.10.530 do not violate the

Alaska Constitution.
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THE LEGISLATURE OF THE STATE OF ALASKA
ELEVENTH LEGISLATURE

FISCAL NOTE

. REQUEST
Bill/Resolution No. House Bill No. 969 o
Title An Act relating to salmon fisheries enhancement.
Requested by House Resources & Finance Committees Date 3/26/80

Il. FISCAL DETAIL

Agency Affected Revenue A
Program Category Affected Fiscal Services
BRU, Program, or Subprogram(s) Afiectcd Audit Division

(Note: If more than one budget component is affected, separate line-item amounts and funding for each

component in the analysis section.)
EXPENDITURES (Thousands of Dollars)

FY 80 FY 81

100 PERSONAL SERVICE’S 7=
700  TRAVEL 5.5
300 CONTRACTUAI 9.5
400 COMMODITIES 1.4
*00 EQUIPMENT 2.6
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC.

TOTAL 92.7

RINDING. (Thousands of Dollars)

GENERAL FUND 92.7
FEDERAL FUNDS

OTHER (Spccn / Fund Source)

POSITIONS

FULL TIME 3
PAR 1 TIME
1FMi'OKARY

FY 82

1z.'1

= ©
oo

89.1

I1l. ANALYSIS (Sec Fiscal Note Preparation Instruction!, Section Il1)

See attached memorandum to R. D. Stevenson

Prime Sponsor (First Ixnyslator Named)

33-001 (Rev 12/79)

FY 83 FY 84
Tttt — 727
5.5 5.5
A : 9.5
1,4

-0 - _0_
89.1 89.1
89.1 89.1
3 3

dated 1/26/80.

FY 85
72.7

5.5

' ' ©
ool

89.1

89.1
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STATE
of ALASKA
TO r R* D. Stevenson March 26, 1980
Special Assistant
Department of Revenue HIE NO.
TfIEPHONE NO
FROM: Gary L SUBJECT House B ill No. 969
Director
Audit Di
This b ill would establish a salmon enhancement tax at 3 percent
of the value of salmon sold to a processor. The processor
w ill be charged with collecting tax at the time of purchase.

There is one potential significant enforcement problem in
that the legislation does not define how the value of the
salmon is to be determin'd for purposes of the tax. It is
recommended that the b ill be amended to provide for the
determination of value.

It is anticipated that there will be approximately 220
processors to process saltnon. Each processor will bo required
to file a return on a monthly basis. To handle the m itial
review and processing functions, we will need two permanent
full time Tax Examiner positions. To accomplish the audit
functions, we will require the addition of one Revenue Awuditor

position.

The proposed Section 43.76.025(1' provides that the processor

collecting the tax shall maintain records reflecting the
location of the catch of the fishery resource. However,
nowhere else in the proposed law 1is there any indication of
vhat the processor is to uo with this information. Is it
intended that the monthly return to the Department of Revenue
should account for the catch by location, or is the processor
to send some type of report to the Department of Commerce
and Economic Development? It is recommended that this

subsection bo modified to clearly state the intent with
regard to this info-mation.



POSITION TITLE

1 Tax Examiner |

TYPE OF POSITION STAFF MONTHS R? No.
2 PFT J 12 X

TYPE OF EXPENDITURE

1 2

PERSONAL SER VICES:
A SALARY 17,004
5 BENEFITS 2,523
C FICA 1,131
7  HEALTH INS. 1,524
a TOTAL PERSONAI SERVICES
s 1RAVEL
10 CONTRACTUAL
11 COMMODITIES
12 EOUIPMENT
13 oTurn

TOTAL COST
CODE funding source

10 FEORCPTS.
10 GF MATCH
17 GEN FUND
13 no'-i;:
1] PGMIRCPTS
20 OTTER
\A continuation
2? .addition I X 3 foa B&M

J4A KGt NUNIJR

AGENCY __Dcpartment_Qf__B.QVRnue_

J A

REQUEST FOR NEW
POSITION

0? 1013 IPc». 7/711

< o> >0

RANGE/STEP BARG. UNIT. LOCATION
> 10 A G 4
PCN No. PRIORITY FORM 1C  PAGE/LINE
AMOUFT JUSTIFICATION:
3
It is anticipated that there will be
220 processors to process salmon and
w ill be required to file a return on
To handle the initial review
we w ill need two permanent full time
22,187 positions.
3,160
450
1,200
26,997
26.997
Use OIjLY -

program area Revenue Collection

S Management

ONU Audit

Division

COMPONENT

REVISED

Pago. DATE

_of_

and processing

APPRpv.y piSapp,s
o,

LEG;//,

approximately
each jrocessor
a monthly basis,
functions

Tax Examiner

Fr 8l
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Till: LEGISLATURE OP THE STATE OP ALASKA
ELEVENTH LEGISLATURE

REQUEST

Hill/ Resolution No. ILL. 969

Till*, An ar relatinr. to saloon fisheries enharuiei'iei.t.

Requested by _ Date 13-28-60
Il FISCAI DP.TAIl

Agency Affected
Program Category Affected

IIRIJ, Program, or Suhprogram(s) Affected
(Note Il more than one budget component is alTeeled, M-paute line-item amounts and funding for each

component in the analysis section, t
(Thousands of Dollars)

FY 80 PY 81 I'v 82 PY 8) PY 84 FY 85

100 PI RSONAI SI RS K IS
700 TRAVII
300 <OMiIllACiI UAL
QK <iJSIMODITH s
mjo [(LLTi'M L M
(-00 land a STKUTUKI-.s
700 CRAMS. CLAIMS. 1.1C

1) Al

It'NDISC G gl (ny,e J* dint | )

ULNLKAL ||UN|) . HfOvidi 1x1v 1-§ Wimnri 11y —
Pl id K\J 1i NI)S -

()] Nl kkjSp< <ify Fund Source)

p<>si 1InNs

e 19t
PARI UM
JIMpop \'m

I ANAI'IMS tSec | isial Note Picpaiation liistuu ti-ms Section IlI)

The bill propone:*. « cnlrion enhMiicetnent tx»x it . V. *l*v/Alue uT tmimun
sul.t by u liirlt.r-d entry permit holler ' illi<*er;.ed pr .<e(=; i*> The tuxIt; to
be levied in tiretiss where 1 ipptl|!"I*d »xo*11 Mill 'oj .toJUltur* =£nt. i =Ir re eeivea
nppn evl ti r iMji'ii levy by the nfi.lorlty nt' tii» pinttried permit |. > ;er;i in the
(non. The t.nx 'tin t-e reduced ,r t. rmltint>t ty ’'.he mr.ln i nr * Revenue upon
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FSiurlitl 0 rdaloe |itidill*i PIION'I
Il uluet and Management
Irtone spoil a it d I lirid.iiui N.itued

t< Ml il< . 1LVIS



ANALYSIS

There are three more regional assocations in the State which would qualify

for the proposed levy. Potential collections in those areas are not included
in the above estimate.



SOUTHERN SOUTHEAST REJIONAL
AQUACULTURE ASSOCIATION, INC.

PO. Box &6 Ketchiken, Alasika SB0L
Q@N253BD

Rep. Alvin Osterback, Co-Chairman

Rep. Dill Miles, Co-Chairman
House Resources Committee
Pouch V

Juneau, Alaska 99811

March 24, 1980

Dear Rep. Osterback and Rep. Miles,

I would like to thank you for the opportunity last Thursday to
address the Resources Committee and dlIs3, thank you for the extra
time you and the Committee took to Ilisten to concerns about HRC 50.

Southern Southeast Regional Aquaculture *es pleased to fam-
iliarize the Committee with our activities and many accomplishments.
The Committee's concern for our fisheries and support for the private
non-profit proqgram is appreciated.

It is my unde* standing that three pieces of legislation were

introduced Friday to get a" he heart of some of the issues ex-
pressed at your hearings. I would urge your Committee's expedited
consideration of HB 969, HD 970, and HD 97!. I and my staff are
available as needed to discuss these bills and the whole program.

Sincercly,

Ronald W. Wendte
Kxecut ivp Director

cc: House Resource Committee Members
Speaker of the House

RWW/1r

PRIVATE NON PROFIT HATCHERIES



AMENDMENTS TO H3 969
Page 2,line 18 Change title. THREE PERCENT SALMON
ENHANCEMENT TAX.
Page 2,line 20 After "value of salmon" add: ",A's
defined in AS 43.75.140(7),"
Page 2,line 23 After "(b) A" add: "three percent."”
Page line 2 Add new section 43.76.011:
Sec. 43. 76.011 TWO PERCENT SALMON ENHANCEMENT TAX.
(a) A person holding a Ilimited entry permit urder AS 16.43.010 -
16.43.380 shall pay a salmon enhancement tax at the rate
of two percent of the value of salmon as defined in AS
43.75. 140(7) the j *?rson sells to a processor Jlicensed wunder
AS 43.75.011. The processor shall collect the salmon enhancement
tax at the tim* of the sale.
(b) A two percent salmon enhancement tax may only be
levied or collected under (a) of this section

(1) in a region designated by the commissioner of
fish and game for the purpose of salmon production under AS
16.10.375;

(2) if there exists in that region an association
determined by the commissioner of fish and game to be a
qualified regional association wunder AS 16.10.380; and

(3) if the qualified regional association approves

the salmon enhanceme

nt tax under AS 43.76.015.



page 2/ Amendments to HB 969

Page 3, line 3 Delete present section, add new section
AS 43.76.015:

Sec. 43."6.015. ELECTION TO APPROVE OR TERMINATE
SALMON ENHANCEMENT TAX. (a) A qualified regional association
may conduct an election under this section after the commissioner
of commerce and economic development approves:

(1) the form of the notice to be published by
qualified regional association;

(2) the form of the ballot to be used in the
election;

(3) the registration and voting procedures fo the
approval or termination of the tax.

(b) The salmon enhancement tax 1is levied wunder AS
43.76.010 or AS 43.76.011 on the effective date stated on

the ballot when:

(1) the tax is approved by a majority of all of
the eligible interim and permanent I|Iimited entry holders
voting in one single election in each region as established

pursuant to AS 16.10.380 and;
(2) the election results are certified by the
commissioner of commerce and economic development.

(c) The qualified regional association shall adopt the
following procedures for conducting an election wunder this
chapter;

(1) At least one public meeting shall be jeld
less than 30 days prior to the date the ballots must be

postmarked to explain the reason for the proposed tax and

not



page 3/ Amendments to HB 969
the registration and voting procedure to be used for the
voting. Notice of the meeting shall be given by,;

(a) mailing the notice to each person eligible to
vote and;

(b) posting the notice in at least three public
places within the region and;

(c) publishing the notice in at least one newspaper
of general circulacion in the region at least once per week

for two consecutive weeks prior to the meeting.

(2) mail a ballot to each individual interim
permanent limited entry permit holder eligible to vote. The
ballots shall be mailed to each eligible voter twice, once
not more than 45 days and the second time not less than 15
days prior to the date the ballots must be postmarked to be
counted. Procedures shall be adopted so that only one
ballot from each eligible voter 1is counted.

(d) The ballot shall state the following;

(1) whether a tax should be levied under AS 43.76.010
or AS 43.76.011,

(2) the boundaries of the region in which the tax
would be levied,

(3) th ective date for the levy of the tax,

(4) the date on which the ballots must be postmarked
in order to be counted,

(e) The ballots shall be returned by mail and counted
by the commissioner of commerce and economic development or

and



page 4/ Amendments to HB 969

a person approved by the commissioner.

(f) The interim and permanent Ilimited entry holders
elgible to vote are those listed by the commercial fisheries
entry commission as the legal owner of the permit 90 days
prior to the date set that the ballots must be postmarked to
be counted.

(g) An election to terminate a salmon enhancement tax
shall be conducted under the same procedural requirement
established wunder this section for an election to approve a
salmon enhancement tax.

Page 5, Iline 13 Delete Sec. 43.76.020, replace with
following:

Sec. 43.76.020. TERMINATION OF SALMON ENHANCEMENT TAX.
(a) A salmon enhancement tax levied under AS 43.76.010 or AS

43.76.011 may be terminated by the commissioner of revenue

upo”® majority vote at an election held under Sec. 015 of this
section in the region in which the tax is levied.
(b) A salmon enhancement tax shall be terminated by the

commissioner of revenue under (a) of this section following

an election in a region if:

(1) a petition is presented to the commissioner of

commerce and economic development requesting termination of

the salmon enhancement tax which is signed by at least 25

percent of the number of porsonr who were qualified to vote

under AS 43.76.015 in the election approving the salmon

enhancement tax in the region;



.age 5/ Amen ments to HB 969

(2) an election is held in accordance with AS
43.76.015; the ballot shall ask the question whether the
salmon enhancemtn tax for the region shall be ter"*nated.
The ballot shall be worded so that a "yes" vote is for
continuation ofthe salmon enhancement tax and a "no" vote
is for termination o. the salmon enhancement tax;

(3) a majority of the people eligible to vote cast

a ballot for the termination of the salmon enhancement tax;

(4) the qualifi i regional association pro/ides

notice of the election in accordance with AS 43.76.015

within two months after receiving notice from the commissioner

of commerce and economic development that a valid petition

under (1) of this subsection has been received.

Page 6, line 20 After AS 43.76.010 add "or AS 43.76.011"

Page 6, Iline 25 After "reflecting the" add "regional
association identified pursuant to AS 16.10.375
in which the fishery resource was caught and shall
report to the Department of Revenue by March 1
of each year the total value as defined in
AS 43.75.140(7; of each species caught in each
regional association area.

Page 6, lino 25 After (.) add: "and shall report ot the
Department of Revenue by March 1 of each
year."
Page 6, line 26 Add new section (c):
(c) The tax collected wunder this chapter shall be deposited
in the General Fund. The legislature may make appropriations

based on this revenue to the department of commerce and



page 6/ Amendments to HB 969

economic development for the purposes of p widing funding
for qualified regional associations. The legislature may
base an appropriation for a region on the value of fisheries
resources caught in that region rather than the value of the
fisheries resources sold in that region, where those values

differ.
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(907) 465-3685
April 16, 1980

The Honorable Terry Gardiner
Alaska State Legislature
House of Representatives
Pouch V
Juneau, Alaska 99811
Re: Constitutionality of HB 969
Salmon Assessments
Our file J-66-597-80
Dear Representative Gardiner:

You nave asked for our comments on HB 969, relating
to salmon fisheries enhancement. You requested our analysis
both oi the constitutionality of the bill as presently drafted,
and in illation to Judge Compton®s decision holding the old
mandatory assessment program unconstitutional.

The present bill differs in every important respect
from the mandatory assessment program. Judge Compton held that
AS 16.05.530 1is unconstitutional for the reasons that it 1is in
fact a tax, and as a tax j . improperly dedicated to a specific
purpose; that the regional associations are not "service ureas",
and that the legislature may not delegate to either the asso—
ciations or a commissioner the power to tax. As discussed 1in
detail below, the present hill 1imposes a tax but does not dedi—
cate it, makes no attempt to characterize regional aquaculture

associations as service areas, and does not (with the sugges—

tions below) 1improperly delegate the taxing power.



The Hon. Terry Gardiner April 16, 1980

Page 2

Dedication

Under the mandatory assessment program, an associa-

tion voted to impose an assessment, the assessment was then

collected from a \ the fishermen in t/ie area by the processors,

and returned directly to the regional associations. The
disbursal to the associations was made without any act by
the legislature. The present bill imposes a tax, to be

levied on a regional basis only after certain conditions are

met. One of the conditions is a vote by a majority of the

limited entry permit holders in the salmon fisheries in the

region. Once the tax is imposed, it is collected by the

processors and forwarded to the Department of Revenue (for

deposit in the general fund). This bill clearly imposes the

tax for the purpose of providing a revenue source for fund-

ing the aquaculture associations; however, the Jlanguage of
the b ill makes it clear that the legislature is making no
attempt to bind future Jlegislatures to take that action.

W hile this legislature, if it passes the bill, is expressing

an intent to return by appropriation the tax moneys collected,

it also recognizes that this expression of intent does not

guarantee that the funds will be treated in a like manner
the future. The tax is simply not dedicated.

Eurlier drafts of this bill contained additional
Language under the section entitled "Collection of Tax and

Disposition of Proceeds" (43.76.025) which specifically

directed that the proceeds from the tax would be deposited

in



The Hon. Terry Gardiner April 16, 1980
Page 3

in the general fund. We can see no go'id reason for deleting
this language, and recommend that it be included again.
W hile the bill as presently drafted certainly implies that
the proceeds w ill be deposited in the general fund, specific
language to that effect w ill strengthen the b ill.
Delegation

The bill as drafted raises several delegation issues,
none of which, in our opinion, is fatal to the b ill (with the
suggestions herein).

le Tax on a condition. It might be argued that the
provision allowing each association to vote on whether or not
to impose the tax 1is an improper delegation to the association
of *he taxing power. However, the legislature here is doing
the taxing, leaving only the imposition of the tax subject
to the occurrence of some outside condition (i.e. the vote
of the association). Legislation of this type is commonly
upheld, nna is not invalid simply because it 1is left to a
vote of the persons affected to decide whether or not i
should be imposed. The analysis of the relevant cases is
that che legislature has the power to impose the tax with-
out the consent of those affected, can impose it subject to
whatever conditions it chooses, and thus can impose it sub-
ject to the condition that a majority of those affected
approve it. See, Currin v~ Wallace, 306 U.S. 1, 15, 16
(1938), U.S. v. Rock Royal Co-op. 307 U.S. 533, 577, 578
(1938). Similarly, the legislature has the power to Ilimit
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Page 4
the duration of its legislation as it sees fit, and can
likewise Ilift the imposition of the tax subject to a con-

dition, here the vote of the association.

The other two corditions required before the impo-

sition of the tax are in a sense delegated to the commis-

sioner of fish and game: that the region be designated by

him for the purpose of salmon prcducrion, and that there

exist a regional association determined by him to be a

qualified regional association. Delegations to executive

departments are proper where sufficient standards are

established, and in our opinion the standards set out in AS

16.10.375 and 16.10.380 are sufficient to make the delegation

proper.

2. Reduction of tax. The bill as presently

drafted provides that the tax may be reduced to a percentage

less than three percent by several methods. The first two

methods are discussed below, as they apply to termination;

the third method is wupon a majority vote by the association.

This is the weakest section of Che bill, for by leaving

with the association the power to set the rate of the tax, a

strong argument can be made that the association has been

delegated the power to tax. The problem might be eliminated

by including language which sets out precise standards for

when an association could reduce the tax, and to what percentage,
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but these standards might be difficult to draft.

It is our understanding that the objective of the

reduction provision is to allow an association to set the
rate at two percent, that is, that only two alternatives
arc contemplated: two percent or three percent. In fact,

the old mandatory assessment section was amended to read
that the assessment could be either two percent or three
percent. As ¢ practical matter, it is wunderstood that the
Cook Inlet Regional Association would choose to participate
in a two percent tax, as that was the rate of the assessment
in that region. As such, a cleaner method for removing the

delegation problem would be to add another section to the

bill which imposes a two percent tax, subject to the same
conditions requ»**ed fcr the three percent tax, and allow an
association to ilect to impose one tax or the other. Thus,
an association can by "lection fulfill the condition of
either the two percent tax or the three percent tax. The

provisions for reduction of the tax should then be deleted.

3. Termination of tax. As noted briefly above, the
same analy.is that permits the imposition of the tax on a con-
dition also permits the termination on a condition. The legis-
lature has the power to enact a tax for a Ilimited duration; it
can condition that duration on the occurrence of an outside
event. Thus, a vote by an association to terminate the tax

is not an imp jper delegation.
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However, the b ill as presently drafted provides two
additional methods for termination: upon the recommendation of

the commissioner of commerce, ard upon request of the associa-
tion board of directors. W hile the second method might arguably
be just as proper as a vote by the entire association, the

first is probably an improper delegation to the commissioner

of commerce, as there are no standards set out delineating

when he should exercise that power. It is our understanding
that a redraft f the bill is presently being prepared which
eli inates these two provisions, and the b ill will be better

without them.
Service areas.

HB 969 does not designate regional aquaculture
associations as service areas, and none of the problems that
Judge Compton found with the mandatory assessment program in
that area can arise.

Other problems.

The election procedures set out in proposed sec. 43.-
76.015 of the bill call for voting at one of two public meetings
or by mail. As written, the procedures are confusing, and we
recommend that this section be redrafted.

Finally, * Sec. 8 of the bill has the effect of re-
pealing tne tax imposed should thi mandatory assessment pro-
vision (AS 16.10.530) Lu held constitutional by the Alaska
Supreme Court. The original bill required that the holding

be "as applied before July 13, 1979". CS for HB 969 now reads
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that the holding be that "AS 16.10.530 does not violate the

Constitution". Conceivably, the court might hold that AS

16.10.530 is constitutional, but not as previously applied.
Under the committee substitute, then, the tax would be re-
pealed but the old program could not be reinstated, and the

association would be left without a source of funds.

Attached is a copy of the b ill which incorporates

our suggestions, with the exception of those referred to under

"Other problems".

Sincerely,

AVRUK M. GROSS
ATTORNEY GENERAL

Deborah Vogt
Assistant Attorney General

DV:dim

Attachment
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