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C O M M E N T A R Y  A N D  S E C T I O N A L  A N A L Y S I S  

F O R  T H E  1 9 8 0  A M E N D M E N T S  T O  

A L A S K A 1S R E V I S E D  C R I M I N A L  C O D E

C o m m i t t e e  S u b s t i t u t e  f o r  S e n a t e  B i l l  5 1 1

S E N A T E  J U D I C I A R Y  C O M M I T T E E

S e n a t o r  R o b e r t  H. Z i e g l e r ,  S r . ,  C h a i r m a n  

S e n a t o r  M. E. D a n k w o r t h ,  V i c e  C h a i r m a n  

S e n a t o r  D o n  B e n n e t t  

S e n a t o r  H. D. M e l a n d  

S e n a t o r  B i l l  R a y

If y o u  h a v e  a n y  q u e s t i o n s  a b o u t  a n y  o f  

t h e  s e c t i o n s ,  p l e a s e  g i v e  m e  a c a l l  at 

4 6 5 - 3 4 2 9 .



I n  1 9 7 8  t h e  A l a s k a  L e g i s l a t u r e  e n a c t e d  a c o m p r e h e n ­

s i v e  r e v i s i o n  o f  t h e  s t a t e ' s  c r i m i n a l  l a w .  (Ch. 1 6 6  S L A  

1 9 7 8 ) .  T h e  b i l l  a d o p t i n g  t h e  r e v i s e d  c r i m i n a l  c o d e  p r o v i d e d  

f o r  a n  e i g h t e e n  m o n t h  d e l a y e d  e f f e c t i v e  d a t e  a n d  b e c a m e  l a w  

o n  J a n u a r y  1, 1 9 8 0 .

D u r i n g  t h i s  e i g h t e e n  m o n t h  p e r i o d  t h e  c o d e  w a s  

r e v i e w e d  i n  c o n j u n c t i o n  w i t h  a c o m p r e h e n s i v e  t r a i n i n g  p r o g r a m  

t o  i d e n t i f y  p o s s i b l e  p r o b l e m  a r e a s  so t h a t  a n y  n e c e s s a r y  

c o r r e c t i v e  a m e n d m e n t s  c o u l d  b e  m a d e  d u r i n g  t h e  1 9 8 0  l e g i s l a t i v e  

s e s s i o n .  C S S B  5 1 1  c o n t a i n s  a t o t a l  o f  40 a m e n d m e n t s .  T h r e e  

c a t e g o r i e s  o f  a m e n d m e n t s  a r e  i n c l u d e d .

T h e  o v e r w h e l m i n g  m a j o r i t y  o f  t h e  a m e n d m e n t s  

i n  t h e  b i l l  c l a r i f y  p a r t i c u l a r  p r o v i s i o n s  t o  m o r e  a d e q u a t e l y  

r e f l e c t  l e g i s l a t i v e  i n t e n t .  I n c l u d e d  i n  t h i s  c a t e g o r y  a r e  

s e c t i o n s  t h a t  c o r r e c t  d r a f t i n g  e r r o r s  a n d  o v e r s i g h t s .

T h e  s e c o n d  c a t e g o r y  i n c l u d e s  t w o  a m e n d m e n t s ,  o n e  

t o  t h e  h o m i c i d e  s t a t u t e s  a n d  o n e  t o  t h e  a s s a u l t  s t a t u t e s ,  

w h i c h  a r e  d e s i g n e d  t o  c o n f o r m  c o d e  p r o v i s i o n s  w i t h  d e c i s i o n s  

o f  t h e  S u p r e m e  C o u r t  o f  A l a s k a  a n n o u n c e d  s i m u l t a n e o u s l y  w i t h  

o r  s i n c e  a d o p t i o n  o f  t h e  c o d e .

I N T R O D U C T I O N
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T h e  t h i r d  c a t e g o r y  i n c l u d e s  a m e n d m e n t s  w h i c h  m a k e  

s u b s t a n t i v e  c h a n g e s  i n  t h e  l a w .  T h e s e  a m e n d m e n t s  h a v e  b e e n  

k e p t  t o  a m i n i m u m  a n d  h a v e  o n l y  b e e n  m a d e  w h e n  p a r t i c u l a r l y  

c o m p e l l i n g  r e a s o n s  e x i s t  f o r  t h e  a m e n d m e n t .

T h e  f o l l o w i n g  m a t e r i a l  is a s e c t i o n  b y  s e c t i o n  

a n a l y s i s  o f  t h e  b i l l  i n c l u d i n g  a d i s c u s s i o n  o f  t h e  e f f e c t  o f  

e a c h  a m e n d m e n t  a n d  w h y  i t  i s  n e c e s s a r y .  T h e  a n a l y s i s  i s  

o r g a n i z e d  i n  a c c o r d a n c e  w i t h  e a c h  c h a p t e r  a n d  a r t i c l e  s e t  

o u t  i n  t h e  r e v i s e d  c r i m i n a l  c o d e .  W h e r e  n o  a m e n d m e n t  h a s  

b e e n  m a d e  w i t h  r e s p e c t  t o  a p a r t i c u l a r  c h a p t e r  o r  a r t i c l e ,  a 

n o t a t i o n  t o  t h a t  e f f e c t  is i n c l u d e d .
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N o  a m e n d m e n t  p r o p o s e d .

C H A P T E R  31. A T T E M P T  A N D  S O L I C I T A T I O N

S e c t i o n  1. A S  1 1 . 3 1 . 1 0 0 .  A t t e m p t .

S e c t i o n  2.- A S  1 1 . 3 1 . 1 1 0 .  S o l i c i t a t i o n .

S e c t i o n  1 a n d  s e c t i o n  2 o f  t h e  b i l l  c o n t a i n  i d e n t i c a l  

a m e n d m e n t s  w h i c h  p r o v i d e  t h a t  t h e  C o d e 's g e n e r a l  a t t e m p t  a n d  

s o l i c i t a t i o n  s t a t u t e s  a r e  t o  a p p l y  t o  u n c l a s s i f i e d  c r i m e s  

d e f i n e d  o u t s i d e  T i t l e  11. T h r o u g h  a n  o v e r s i g h t ,  t h e  C o d e ' s  

p r e s e n t  a t t e m p t  a n d  s o l i c i t a t i o n  s t a t u t e s  n o w  o n l y  a p p l y  t o  

c r i m e s  d e f i n e d  i n  T i t l e  11 a n d  c l a s s i f i e d  c r i m e s  d e f i n e d  

o u t s i d e  T i t l e  11.

T h e  a m e n d m e n t s  p r o v i d e  t h a t  t h e  m a x i m u m  p e n a l t y  

f o r  a n  a t t e m p t  o r  s o l i c i t a t i o n  t o  c o m m i t  a c r i m e  o u t s i d e  

T i t l e  11 w i l l  o r d i n a r i l y  b e  o n e - h a l f  t h e  m a x i m u m  p u n i s h m e n t  

f o r  t h e  c r i m e  t h a t  i s  a t t e m p t e d  o r  s o l i c i t e d .  T h i s  p e n a l t y  

s t r u c t u r e  is i d e n t i c a l  t o  t h e  p u n i s h m e n t  p r o v i d e d  f o r  a t t e m p t s  

u n d e r  t h e  r e p e a l e d  a t t e m p t  s t a t u t e ,  A S  1 1 . 0 5 . 0 2 0 .

C H A P T E R  41. O F F E N S E S  A G A I N S T  T H E  P E R S O N

A R T I C L E  1. H O M I C I D E  

S e c t i o n  3. A S  1 1 . 4 1 . 1 1 5 .  D e f e n s e s  t o  M u r d e r .
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T h i s  s e c t i o n  c o n s t i t u t e s  a c o n f o r m i n g  a m e n d m e n t  t o  

s u b s e c t i o n  (e) o f  A S  1 1 . 4 1 . 1 1 5  a n d  i s  d i s c u s s e d  i n  c o n j u n c t i o n  

w i t h  S e c t i o n  4 0  o f  t h e  b i l l  w h i c h  r e p e a l s  A S  1 1 . 4 1 . 1 1 5 ( d ) .

A R T I C L E  2. A S S A U L T  A N D  R E C K L E S S  E N D A N G E R M E N T .

S e c t i o n  4. A S  1 1 . 4 1 . 2 1 0 .  A s s a u l t  i n  t h e  S e c o n d  D e g r e e .

T h i s  a m e n d m e n t  m a k e s  t w o  c h a n g e s  t o  t h e  A s s a u l t  i n  

t h e  S e c o n d  D e g r e e  s t a t u t e  i n  o r d e r  t o  c o n f o r m  t h o s e  s e c t i o n s  

p e r t a i n i n g  t o  a s s a u l t s  w i t h  a d a n g e r o u s  i n s t r u m e n t  t o  c o n d u c t  

i n c l u d e d  u n d e r  t h e  f o r m e r  la w .  A m e n d e d  p a r a g r a p h  (1) c o v e r s  

t h e  s i t u a t i o n  w h e n  a p e r s o n  i n t e n t i o n a l l y  c a u s e s  p h y s i c a l  i n j u r y  

b y  m e a n s  o f  a d a n g e r o u s  i n s t r u m e n t .  U n d e r  t h e  o l d  l a w  t h i s  c o n ­

d u c t  w a s  t h e  f e l o n y  c r i m e  o f  A s s a u l t  w i t h  a D a n g e r o u s  W e a p o n ,  

a f e l o n y .  U n d e r  t h e  n e w  c o d e ,  h o w e v e r ,  t h i s  c o n d u c t  w o u l d  o n l y  

b e  i n c l u d e d  u n d e r  A s s a u l t  i n  t h e  T h i r d  D e g r e e ,  a m i s d e m e a n o r ,  

a b s e n t  t h e  p r e s e n c e  o f  a n  i n t e n t  t o  c a u s e  - ^ r i o u s  p h y s i c a l  i n j u r y .  

T h e  a m e n d m e n t  c l o s e s  t h i s  o b v i o u s  g a p  i n  c o v e r a g e .

T h e  a m e n d m e n t  a l s o  p r o v i d e s  t h a t  A s s a u l t  i n  t h e  

S e c o n d  D e g r e e  u n d e r  n e w  p a r a g r a p h  (3) c a n  b e  c o m m i t t e d  

" r e c k l e s s l y " ,  " k n o w i n g l y "  a n d  " i n t e n t i o n a l l y "  (S e e  A S  

1 1 . 8 1 . 6 1 0 ( c ) )  i n s t e a d  o f  o n l y  " i n t e n t i o n a l l y " .  T h e  e f f e c t  

o f  t h i s  a m e n d m e n t  is t o  r e s t o r e  w h a t  i s  c o m m o n l y  r e f e r r e d  t o  

a s  "A D W "  ( A s s a u l t  w i t h  a D a n g e r o u s  W e a p o n )  t o  a g e n e r a l  

i n t e n t  c r i m e  f r o m  a s p e c i f i c  i n t e n t  c r i m e .
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P r o v i d i n g  s p e c i f i c a l l y  t h a t  a n  a s s a u l t  w i t h  a d a n g e r o u s  

i n s t r u m e n t  i s  a g e n e r a l  i n t e n t  c r i m e  is c o n s i s t e n t  w i t h  M e n a r d  v. 

S t a t e , 5 7 8  F . 2 d  9 9 6  ( A l a s k a  1 9 7 8 ) ,  a d e c i s i o n  p u b l i s h e d  b y  t h e  

S u p r e m e  C o u r t  d u r i n g  t h e  f i n a l  d a y s  o f  t h e  l e g i s l a t u r e ' s  c o n ­

s i d e r a t i o n  o f  t h e  C o d e .  I n  M e n a r d , t h e  c o u r t  h e l d  t h a t  a " j u r y  

d i d  n o t  h a v e  t o  f i n d  a n y  s p e c i f i c  i n t e n t  t o  d o  a n y  p a r t i c u l a r  k i n d  

o r  d e g r e e  o f  h a r m  t o  t h e  v i c t i m  i n  o r d e r  t o  f i n d  [t h e  d e f e n d a n t ]  

g u i l t y  o f  a s s a u l t  w i t h  a d a n g e r o u s  w e a p o n . "  Id. a t  9 7 0 .  W i t h  

t h e  a d d i t i o n  o f  t h e  w o r d  " r e c k l e s s l y "  t h e  C o d e  p r o v i s i o n  

i s  c o n s i s t e n t  w i t h  t h e  c o u r t ' s  p r i o r  i n t e r p r e t a t i o n  o f  t h e  

r e p e a l e d  " A D W "  s t a t u t e  i n  M e n a r d  a n d  w o u l d  r e s t o r e  " A D W "  t o  a 

g e n e r a l  i n t e n t  c r i m e .

S e c t i o n  5. A S  1 1 . 4 1 . 2 3 0 ( a ) ( 1 ) .  A s s a u l t  i n  t h e  T h i r d  D e g r e e .

B e c a u s e  o f  t h e  g e n e r a l  r u l e  r e g a r d i n g  p r o o f  o f  h i g h e r  

f o r m s  o f  c u l p a b l e  m e n t a l  s t a t e s  i n  A S  1 1 . 8 1 . 6 1 0 ( c )  ( p r o o f  o f  a 

h i g h e r  f o r m  o f  c u l p a b i l i t y  e s t a b l i s h e s  a l o w e r  f o r m )  t h i s  a m e n d ­

m e n t  d e l e t i n g  t h e  u n n e c e s s a r y  w o r d s  " i n t e n t i o n a l l y  o r "  h a s  b e e n  

m a d e .

A R l T C L E  3. K I D N A P P I N G  A N D  R E L A T E D  O F F E N S E S .

S e c t i o n  6. A S  1 1 . 4 1 . 3 0 0 ( a ) ( 1 ) .  K i d n a p p i n g

T h i s  a m e n d m e n t  c l a r i f i e s  t h a t  " r e s t r a i n t "  ( d e f i n e d  

i n  A S  1 1 . 4 1 . 3 7 0 ( 3 ) )  o f  a v i c t i m  w i t h  i n t e n t  to c o m m i t  a
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s e x u a l  a s s a u l t  i s  k i d n a p p i n g .  W h i l e  s u c h  c o n d u c t  i s  a l r e a d y  

g e n e r a l l y  c o v e r e d  u n d e r  A S  1 1 . 4 1 . 3 0 0 ( a ) ( 1 ) ( E ) ,  i t  i s  p r e f e r a b l e  

t o  s p e c i f i c a l l y  p r o h i b i t  t h i s  p a r t i c u l a r l y  s e r i o u s  f o r m  o f  

c o n d u c t  i n  t h e  k i d n a p p i n g  s t a t u t e .

I t  s h o u l d  b e  n o t e d  t h a t  t h i s  a m e n d m e n t  w o u l d  n o t  

t u r n  a r e s t r a i n t  t h a t  w a s  m e r e l y  i n c i d e n t a l  t o  a s e x u a l  

a s s a u l t  i n t o  k i d n a p p i n g .  F o r  e x a m p l e ,  a d e f e n d a n t  w h o  

f o r c e s  a v i c t i m  w h o  i s  j o g g i n g  a l o n g  a b i k e  p a t h  i n t o  w o o d s  

a f e w  f e e t  f r o m  t h e  b i k e  p a t h  i n  o r d e r  t o  c o m m i t  a s e x u a l  

a s s a u l t  h a s  n o t  c o m m i t t e d  k i d n a p p i n g .  T h e  " r e s t r a i n t "  o f  

t h e  v i c t i m  w a s  t o o  c l o s e l y  r e l a t e d  t o  t h e  s e x u a l  a s s a u l t ,  

b o t h  i n  t i m e  a n d  t h e  d e g r e e  o f  m o v e m e n t ,  t o  q u a l i f y  a s  a 

s e p a r a t e  c r i m e .  H o w e v e r ,  i f  t h e  v i c t i m  w a s  f o r c e d  i n t o  t h e  

d e f e n d a n t ' s  c a r  a n d  t h e n  d r i v e n  a b l o c k  t o  a n e a r b y  d e s e r t e d  

h o u s e  a n d  s e x u a l l y  a s s a u l t e d ,  o r  s e x u a l l y  a s s a u l t e d  w h i l e  

h i s  a c c o m p l i c e  w a s  d r i v i n g  t h e  c a r ,  k i d n a p p i n g  h a s  o c c u r r e d .

I n  t h i s  s i t u a t i o n  t h e  r e s t r a i n t  w a s  s p e c i f i c a l l y  d o n e  t o  

f a c i l i t a t e  t h e  c o m m i s s i o n  o f  t h e  f e l o n y  a n d  t h e r e  w a s  s i g n i ­

f i c a n t  c o n f i n e m e n t  o r  m o v e m e n t  o f  t h e  v i c t i m  b e y o n d  t h a t  

n e c e s s a r y  t o  c o m m i t  t h e  s e x u a l  a s s a u l t .  (See g e n e r a l l y  

L e v s h a k o f f  v. S t a t e , 5 6 5  P . 2 d  5 0 4  ( A l a s k a  1 9 7 7 ) ) .

S e c t i o n  7. A S  1 1 . 4 1 . 4 1 0 .  S e x u a l  A s s a u l t  i n  t h e  F i r s t  D e g r e e . 

S e c t i o n  8. A S  1 1 . 4 1 . 4 4 0 .  S e x u a l  A b u s e  o f  a M i n o r .

S e c t i o n  7 a m e n d s  t h e  S e x u a l  A s s a u l t  i n  t h e  F i r s t  

D e g r e e  s t a t u t e  t o  p r o v i d e  t h a t  c a u s i n g  o r  i n d u c i n g  a c h i l d



u n d e r  1 3  t o  e n g a g e  i n  s e x u a l  p e n e t r a t i o n  w i t h  a n o t h e r  p e r s o n  

( r e g a r d l e s s  o f  a g e )  is p r o h i b i t e d  i n  t h e  s a m e  m a n n e r  a s  

a c t u a l l y  e n g a g i n g  i n  s e x u a l  p e n e t r a t i o n  w i t h  t h e  c h i l d .

S i m i l a r l y ,  s e c t i o n  8 a m e n d s  t h e  s t a t u t e  o n  S e x u a l  

A b u s e  o f  a M i n o r  t c  c o v e r  c a u s i n g  o r  i n d u c i n g  c h i l d r e n  u n d e r  

16 a n d  1 3  t o  e n g a g e  i n  a c t s  o f  s e x u a l  p e n e t r a t i o n  a n d  

c o n t a c t ,  r e s p e c t i v e l y .  A l s o  p r o h i b i t e d  i s  c a u s i n g  o r  i n d u c i n g  

a c h i l d  t o  e n g a g e  i n  c o n d u c t  d e s c r i b e d  i n  p a r a g r a p h s  ( 2 ) - ( 6 )  

o f  t h e  U n l a w f u l  E x p l o i t a t i o n  o ;  M i n o r  s t a t u t e  (AS 1 1 . 4 1 . 4 5 5 ( a ) ) ,  

e v e n  t h o u g h  n o  c o m m e r c i a l  p u r p o s e  c a n  b e  e s t a b l i s h e d .

P a r a g r a p h  (1) o f  A S  1 1 . 4 1 . 4 5 5 ( a ) ,  c o v e r i n g  s e x u a l  p e n e t r a t i o n ,  

i s  n o t  i n c l u d e d  s i n c e  t h i s  c o n d u c t  h a s  a l r e a d y  b e e n  c o v e r e d  

e i t h e r  i n  s e c t i o n  7 i f  t h e  c h i l d  i s  u n d e r  13, o r  u n d e r  

p a r a g r a p h s  (1) a n d  (2) o f  s e c t i o n  8. i

A R T I C L E  5. R O B B E R Y .

N o  a m e n d m e n t  p r o p o s e d .

C H A P T E R  46. O F F E N S E S  A G A I N S T  P R O P E R T Y

A R T I C L E  1. T H E F T  A N D  R E L A T E D  O F F E N S E S

S e c t i o n  9. A S  1 1 . 4 6 . 2 1 0 .  T h e f t  B y  F a i l u r e  t o  M a k e  R e q u i r e d

D i s p o s i t i o n  o f  F u n d s  R e c e i v e d  o r  H e l d .

T h i s  a m e n d m e n t  m a k e s  n o  s u b s t a n t i v e  c h a n g e  i n  t h i s  

s t a t u t e  b u t  c o n f o r m s  l a n g u a g e  i n  s u b s e c t i o n  (b) t o  t h e



C o d e ' s  c o n s o l i d a t e d  t h e f t  s t a t u t e .  T h e  a m e n d m e n t  c l a r i f i e s  

t h a t  a p e r s o n  w h o  e n g a g e s  i n  c o n d u c t  d e s c r i b e d  i n  A S  1 1 . 4 6 . 2 1 0

is p r o s e c u t e d  f o r  " T h e f t "  u n d e r  A S  1 1 . 4 6 . 1 2 0 - 1 5 0  a n d  n o t  f o r

" T h e f t  b y  F a i l u r e  t o  M a k e  R e q u i r e d  D i s p o s i t i o n  o f  F u n d s

R e c e i v e d  o r  H e l d "  ( S e e  A S  1 1 . 4 6 . 1 1 0 ) .

S e c t i o n  1 0 .  A S  1 1 . 4 6 . 2 2 0 .  C o n c e a l m e n t  o f  M e r c h a n d i s e .

o f  M e r c h a n d i s e  s t a t u t e .  T h e  f i r s t  is a t e c h n i c a l  o n e  a n d  

c l a r i f i e s  t h e  i n t e n t  e l e m e n t  i n  l a n g u a g e  t h a t  m o r e  c l o s e l y  

p a r a l l e l s  t h e  g e n e r a l  t h e f t  p r o v i s i o n s .  S e e  A S  1 1 . 4 6 . 1 0 0 ( 1 ) . ,  

W h i l e  t h e  d e f i n i t i o n  o f  " i n t e n t  t o  d e p r i v e "  (AS 1 1 . 4 6 . 9 9 0 ( 2 ) )  

is b r o a d  e n o u g h  t o  i n c l u d e  c o n d u c t  i n c l u d e d  w i t h i n  t h e  

d e f i n i t i o n  o f  " i n t e n t  t o  a p p r o p r i a t e "  (AS 1 1 . 4 6 . 9 9 0 ( 1 ) ) ,  i t  

is p r e f e r a b l e  t o  c l o s e l y  p a r a l l e l  t h e  g e n e r a l  l a n g u a g e  o f  

t h e  t h e f t  s t a t u t e s  i n  t h e  C o n c e a l m e n t  o f  M e r c h a n d i s e  s t a t u t e .

o f  a n y  f i r e a r m ,  r e g a r d l e s s  o f  v a l u e ,  i s  a c l a s s  C f e l o n y .  

T h i s  a m e n d m e n t  is i n t e n d e d  t o  c o n f o r m  t h e  C o n c e a l m e n t  o f  

M e r c h a n d i s e  s t a t u t e  w i t h  t h e  g e n e r a l  t h e f t  s t a t u t e s  w h i c h  

p r o v i d e  t h a t  t h e  t h e f t  o f  a n y  f i r e a r m  -.s a c l a s s  C  f e l o n y .  

S e e ,  A S  11. 46. 1 3 0  (a) (2) .

S e c t i o n  11. A S  1 1 . 4 6 . 3 2 0 .  C r i m i n a l  T r e s p a s s  i n  t h e  F i r s t  D e g r e e .

T h i s  a m e n d m e n t  m a k e s  t w o  c h a n g e s  t o  t h e  C o n c e a l m e n t

T h e  s e c o n d  c h a n g e  is t o  p r o v i d e  t h a t  t h e  c o n c e a l m e n t

A R T I C L E  2. B U R G L A R Y  A N D  C R I M I N A L  T R E S P A S S
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T h i s  a m e n d m e n t  c l a r i f i e s  t h a t  a t r e s p a s s  o n  l a n d  

w i t h  i n t e n t  t o  c o m m i t  a c r i m e  is c o v e r e d  s p e c i f i c a l l y  a s  a 

c l a s s  A  m i s d e m e a n o r .  W h i l e  t h i s  s e c t i o n  o f  t h e  t r e s p a s s  

s t a t u t e  w a s  i n t e n d e d  b y  t h e  l e g i s l a t u r e  t o  o n l y  a p p l y  t o  

t r e s p a s s e s  o n  l a n d ,  t h e  t e r m  " r e a l  p r o p e r t y "  h a s  t r a d i t i o n a l l y  

i n c l u d e d  b o t h  l a n d  a n d  b u i l d i n g s .  ( H o w e v e r ,  n o t e  t h e  d e f i n i t i o n  

o f  " p r e m i s e s "  i n  A S  1 1 . 8 1 . 9 0 0 ( b ) (42) w h i c h  t r e a t s  " b u i l d i n g "  

a n d  " r e a l  p r o p e r t y "  a s  d i s t i n c t  c a t e g o r i e s ) . T o  a v o i d  

p o t e n t i a l  o v e r l a p p i n g  c o v e r a g e  w i t h  t h e  B u r g l a r y  i n  t h e  

S e c o n d  D e g r e e  s t a t u t e ,  w h i c h  s p e c i f i c a l l y  c o v e r s  a n  u n l a w f u l  

e n t r y  i n t o  a b u i l d i n g  w i t h  i n t e n t  t o  c o m m i t  a c r i m e ,  t h i s  

t e c h n i c a l  a m e n d m e n t  is r e q u i r e d .

A R T I C L E  3. A R S O N ,  C R I M I N A L  

M I S C H I E F ,  A N D  R E L A T E D  O F F E N S E S

S e c t i o n  12. A S  1 1 . 4 6 . 4 8 2 .  C r i m i n a l  M i s c h i e f  in t h e  S e c o n d

D e g r e e .

T h e  l e g i s l a t u r e  a d o p t e d  a n  a p p r o a c h  t o  " j o y r i d i n g "  

t h a t  a g g r a v a t e s  t h e  m i s d e m e a n o r  c r i m e  t o  a f e l o n y  w h e n  t h e  

v e h i c l e  t a k e n  w a s  d a m a g e d  o r  t h e  o w n e r  i n c u r r e d  e x p e n s e s  i n  

a n  a m o u n t  o f  $ 5 0 0  o r  m o r e .  A s  d r a f t e d ,  t h e  s t a t u t e  s e e m s  t o  

r e q u i r e  t h a t  e i t h e r  $ 5 0 0  i n  d a m a g e  o r  $ 5 0 0  i n  e x p e n s e s  

r e s u l t .  T h e  s i t u a t i o n ,  f o r  e x a m p l e ,  w h e r e  t h e  v e h i c l e  is 

d a m a g e d  i n  a n  a m o u n t  o f  $ 3 0 0  a n d  t h e  o w n e r  i n c u r s  $ 3 0 0  i n  

r e n t a l  e x p e n s e  w o u l d  n o t  a p p e a r  t o  b e  a f e l o n y  s i n c e  e v e n  

t h o u g h  t h e  t o t a l  l o s s  w a s  i n  e x c e s s  o f  $ 5 0 0 ,  n e i t h e r  t h e  

d a m a g e s  o r  t h e  e x p e n s e s  e x c e e d e d  $ 5 0 0 .  A l t h o u g h  t h i s  p a r t i c u l a r



q u e s t i o n  w a s  n o t  s p e c i f i c a l l y  c o n s i d e r e d  b y  t h e  l e g i s l a t u r e  i n  

1 9 7 8 ,  i t  w o u l d  s e e m  c o n s i s t e n t  w i t h  t h e  o v e r a l l  s t a t u t o r y  s c h e m e  

t o  i m p o s e  f e l o n y  p e n a l t i e s  u n d e r  t h e s e  c i r c u m s t a n c e s .  A d d i t i o n a l l y ,  

t h i s  a m e n d m e n t  c l a r i f i e s  t h a t  s t r i c t  l i a b i l i t y  is i m p o s e d  o n  t h e  

d e f e n d a n t  a s  t o  t h e  e l e m e n t  o f  c a u s i n g  d a m a g e  t o  t h e  c a r  o r  e x p e n s e s  

.'or t h e  o w n e r  a n d  a l l o w s  t h e  e l e m e n t  o f  d a m a g e  t o  b e  s a t i s f i e d  b y  

a n y  d a m a g e  t o  p r o p e r t y  o f  a n o t h e r  a n d  n o t  o n l y  d a m a g e  t o  :.he p r o ­

p e l l e d  v e h i c l e .  T h u s ,  t h e  d e f e n d a n t  w h o  t a k e s  a p r o p e l l e d  v e h i c l e  

o f  a n o t h e r  a n d  d a m a g e s  p r o p e r t y  o f  a n o t h e r  i n  a n  a m o u n t  e x c e e d i n g  

$ 5 0 0  w i t h  t h e  v e h i c l e  c o m m i t s  a c l a s s  C  f e l o n y .

A R T I C L E  4. F O R G E R Y  A N D  R E L A T E D  O F F E N S E S

N o  a m e n d m e n t  p r o p o s e d .

A R T I C L E  5. B U S I N E S S  A N D  C O M M E R C I A L  O F F E N S E S  

S e c t i o n  13. A S  1 1 . 4 6 . 6 0 0 .  S c h e m e  t o  D e f r a u d .

B e c a u s e  o f  a d r a f t i n g  e r r o r ,  a s c h e m e  t o  o b t a i n  $ 1 0 , 0 0 0  

f r o m  o n e  o r  m o r e  p e r s o n s  w a s  m a d e  a c l a s s  B f e l o n y  r e g a r d l e s s  

o f  w h e t h e r  c r i m i n a l  i n t e n t  w a s  p r e s e n t .  T h i s  a m e n d m e n t  c o r r e c t s  

t h i s  p r o b l e m  b y  s p e c i f y i n g  t h e  a p p l i c a b l e  i n t e n t  r e q u i r e m e n t .

S e c t i o n  14. A S  1 1 . 4 6 . 6 2 0 .  M i s a p p l i c a t i o n  o f  P r o p e r t y .

T h i s  a m e n d m e n t  a l l o w s  f o r  t h e  p o s s i b i l i t y  o f  f e l o n y  

p r o s e c u t i o n  w h e n  t h e  v a l u e  o f  t h e  p r o p e r t y  m i s a p p l i e d  i s  $ 5 0 0  

o r  m o r e .  C u r r e n t l y ,  a l l  c a s e s  i n v o l v i n g  t h e  m i s a p p l i c a t i o n  

o f  p r o p e r t y  ( u s u a l l y  b y  a f i d u c i a r y )  a r e  c l a s s i f i e d  a s  

c l a s s  A  m i s d e m e a n o r s  r e g a r d l e s s  o f  w h e t h e r  t h e  v a l u e  o f  t h e  

p r o p e r t y  m i s a p p ' . i e d  w a s  $ 2 5  o r  $ 2 5 ,  000. B e c a u s e  o f  t h e
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p o s s i b i l i t y  o f  s i g n i f i c a n t  p e c u n i a r y  l o s s e s  c a u s e d  b y  m i s a p p l i ­

c a t i o n  o f  p r o p e r t y ,  h i g h e r  p e n a l t i e s  s h o u l d  b e  a u t h o r i z e d .

In p r o v i d i n g  f o r  f e l o n y  p e n a l t i e s  w h e n  t h e  p r o p e r t y  i n v o l v e d  

is $ 5 0 0  o r  m o r e ,  t h e  s t a t u t o r y  s c h e m e  i s  c o n s i s t e n t  w i t h  t h e  

p e n a l t y  s t r u c t u r e  a p p l i c a b l e  t o  t h e i t  o f f e n s e s .

C H A P T E R  51. O F F E N S E S  A G A I N S T  T H E  F A M I L Y

S e c t i o n  l c A S  1 1 . 5 1 . 1 3 0 .  C o n t r i b u t i n g  t o  t h e  D e l i n q u e n c y

o f  a M i n o r .

T h e  A l a s k a  B a r  A s s o c i a t i o n  C r i m i n a l  L a w  C o m m i t t e e  

h a s  n o t e d  t h a t  t h e  c o d e ' s  c o n t r i b u t i n g  s t a t u t e  i s  o v e r b r o a d  

b e c a u s e  o f  t h e  i n c l u s i o n  o f  t h e  w o r d  " p e r m i t s " .  T h i s  a m e n d m e n t  

s t r i k e s  t h e  w o r d  " p e r m i t s "  f r o m  p a r a g r a p h s  (1) — (4) o f  t h e  

s t a t u t e  a n d  u s e s  t h e  u n i f o r m  l a n g u a g e  " a i d s ,  i n d u c e s ,  c a u s e s  

o r  e n c o u r a g e s "  i n  d e s c r i b i n g  t h e  a c t s  s u f f i c i e n t  t o  c o n s t i t u t e  

t h e  c r i m e .  F o r m e r  p a r a g r a p h  (2) h a s  b e e n  d e l e t e d  s i n c e  t h e  

c o n d u c t  d e s c r i b e d  i s  a l r e a d y  c o v e r e d  u n d e r  p a r a g r a p h  (1). 

A d d i t i o n a l l y ,  a n e w  p a r a g r a p h  (4) h a s  b e e n  a d d e d  w h i c h  c o v e r s  

a i d i n g ,  i n d u c i n g ,  c a u s i n g  o r  e n c o u r a g i n g  a c h i l d  u n d e r  16 t o  

a b s e n t  h i m s e l f  f r o m  t h e  l a w f u l  c u s t o d y  o f  a p a r e n t  o r  f r o m  s c h o o l .  

T h i s  c o n d u c t  w a s  i n c l u d e d  u n d e r  t h e  f o r m e r  c o n t r i b u t i n g  s t a t u t e .  

S e e , A S  1 1 . 4 0 . 1 3 0  a n d  A S  1 1 . 4 0 . 1 5 0 ( 4 ) .  I t  s h o u l d  b e  n o t e d ,  

h o w e v e r ,  t h a t  t h e  o f f e n s e  d o e s  n o t  o c c u r  w h e n  t h e  c h i l d  h a s  

" j u s t  c a u s e "  t o  b e  a b s e n t  f r o m  c u s t o d y .
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CHAPTER 56. O FFENSES  A G A IN ST  P U B L IC  A D M IN IS T R A T IO N

A R T I C L E  1. B R I B E R Y  A N D  R E L A T E D  O F F E N S E S

N o  a m e n d m e n t  p r o p o s e d .  

A R T I C L E  2. P E R J U R Y  A N D R E L A T E D O F F E N S E S

N o  a m e n d m e n t  p r o p o s e d .  

A R T I C L E  3. E S C A P E  A N D R E L A T E D O F F E N S E S

S e c t i o n  16. A S  1 1 . 5 6 . 3 1 0 .  E s c a p e  in t h e  S e c o n d  D e g r e e .

S e c t i o n 17. A S 1 1 . 5 6 . 3 2 0 . E s c a o e  i n  t h e T h i r d  D e g r e e .

S e c t i o n H* 00 • A S

/
1 1 . 5 6 . 3 3 0 . E s c a D e  i n  t h e F o u r t h  D e g r e e

S e c t i o n 19. A S 1 1 . 5 6 . 3 7 0 . P e r m i t t i n g  a n E s c a p e .

S e c t i o n s  17 a n d  18 p r o v i d e  t h a t  i f  a  p e r s o n  

c o m m i t s  a n  U n l a w f u l  E v a s i o n  ( f a i l u r e  t o  r c c u r n  t o  a c o r r e c t i o n a l  

f a c i l i t y  f o l l o w i n g  t e m p o r a r y  l e a v e )  a n d  l e a v e s  o r  a t t e m p t s  

t o  l e a v e  t h e  s t a t e  t h e  c r i m e  is E s c a p e  i n  t h e  T h i r d  D e g r e e ,  

a c l a s s  C f e l o n y  a n d  n o t  E s c a p e  i n  t h e  F o u r t h  D e g r e e ,  a 

c l a s s  A  m i s d e m e a n o r .  T h e  p e n a l t i e s  f o r  e s c a p e  u n d e r  the* n e w  

c o d e  w e r e  i n t e n d e d  t o  c l o s e l y  p a r a l l e l  t h e  p e n a l t i e s  f o r  

e s c a p e  p r o v i d e d  i n  f o r m e r  A S  1 1 . 3 0 . 0 9 5 ,  t h e  e s c a p e  s t a t u t e  

e n a c t e d  i n  1 9 7 6 .  B e c a u s e  o f  a n  o v e r s i g h t  i n  d r a f t i n g ,  t h e  

p e n a l t y  f o r  t h e  c o n d u c t  d e s c r i b e d  i n  A S  1 1 . 5 6 . 3 2 0 ( a ) ( 2 )  w a s
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r e d u c e d  f r o m  a f e l o n y  t o  a m i s d e m e a n o r .  T h i s  c h a n g e  is 

i n c o n s i s t e n t  w i t h  t h e  r e m a i n d e r  o f  t h e  s t a t u t o r y  s c h e m e  o n  

e s c a p e  w h i c h  p r o v i d e s  t h a t  a n  u n l a w f u l  e v a s i o n  w i t h o u t  

l e a v i n g  t h e  s t a t e  i s  i t s e l f  a c l a s s  A  m i s d e m e a n o r .

A d d i t i o n a l l y ,  s e c t i o n s  1 6 - 1 9  r e p l a c e  t h e  w o r d s  o n  

"a c h a r g e  o f "  w i t h  t h e  w o r d  " f o r " .  T h i s  a m e n d m e n t  is 

r e q u i r e d  t o  m a k e  c l e a r  t h a t  e s c a p e  a n d  p e r m i t t i n g  a n  e s c a p e  

c a n  o c c u r  w h e n  a p e r s o n  h a s  b e e n  a r r e s t e d  f o r  a c r i m e ,  

t h o u g h  n o t  n e c e s s a r i l y  f o r m a l l y  c h a r g e d  w i t h  a c r i m e  b y  w a y  

o f  c o m p l a i n t ,  i n d i c t m e n t  o r  i n f o r m a t i o n .

A R T I C L E  4. O F F E N S E S  R E L A T I N G  

T O  J U D I C I A L  A N D  O T H E R  P R O C E E D I N G S

N o  a m e n d m e n t  p r o p o s e d .

A R T I C L E  5. O B S T R U C T I O N  O F  P U B L I C  A D M I N I S T R A T I O N

N o  a m e n d m e n t  p r o p o s e d .

C H A P T E R  61. O F F E N S E S  A G A I N S T  P U B L I C  O R D E R

A R T I C L E  1. R I O T ,  D I S O R D E R L Y

C O N D U C T ,  A N D  R E L A T E D  O F F E N S E S

N o  a m e n d m e n t  p r o p o s e d .
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S e c t i o n s  20 a n d  21. A S  1 1 . 6 1 . 2 1 0 .  M i s c o n d u c t  I n v o l v i n g

W e a p o n s  i n  t h e  S e c o n d  D e g r e e .

S e c t i o n  20 a m e n d m e n t  p r o v i d e s  t h a t  t h e  s t a n d a r d  f o r  

d e t e r m i n i n g  w h e t h e r  a p e r s o n ' s  p o s s e s s i o n  o f  a f i r e a r m  w h i l e  

i n t o x i c a t e d  i s  u n l a w f u l  is w h e t h e r  t h e  d e f e n d a n t  w a s  " u n d e r  

t h e  i n f l u e n c e "  . ind n o t  w h e t h e r  h e  w a s  " s u b s t a n t i a l l y  i m p a i r e d " .  

S e c t i o n  2 1  d e f i n e s  t h e  t e r m  " s u b s t a n t i a l l y  i m p a i r e d "  c o n s i s t e n t  

w i t h  e x i s t i n g  j u r y  i n s t r u c t i o n s .  T h e  " s u b s t a n t i a l l y  i m p a i r e d "  

l a n g u a g e  w a s  i n c l u d e d  i n  t h e  C o m m i s s i o n ' s  d r a f t  o f  t h e  c o d e  

b e c a u s e  t h e  s t a t u t e  a p p l i e d  t o  a l l  df idly w e a p o n s  ( s u c h  as 

k n i f e s  a n d  e x p l o s i v e s )  a n d  n o t  o n l y  t o  f i r e a r m s .  B e c a u s e  o f  

t h e  e x p a n d e d  r a n g e  o f  i n s t r u m e n t s  c o v e r e d  b y  t h e  s t a t u t e ,  it 

w a s  f e l t  t h a t  t n e  t e s t  f o r  d e t e r m i n i n g  i m p a i r m e n t  s h o u l d  b e  

m a d e  m o r e  r e s t r i c t i v e .  I n  t h e  l e g i s l a t u r e  t h e  s t a t u t e  w a s  

a m e n d e d  t o  a p p l y  o n l y  t o  f i r e a r m s .  H o w e v e r ,  t h e  s t a n d a r d  

f o r  d e t e r m i n i n g  i m p a i r m e n t  w a s  n o t  s p e c i f i c a l l y  a d d r e s s e d .

T h e  " u n d e r  t h e  i n f l u e n c e "  s t a n d a r d  is i d e n t i c a l  t o  

t h e  t e s t  u n d e r  t h e  f o r m e r  s t a t u t e ,  A S  1 1 . 5 5 . 0 7 0 ,  a n d  h a s  

t h e  b e n e f i t  o f  p r e v i o u s l y  a c c e p t e d  j u r y  i n s t r u c t i o n s  w h i c h  

d e f i n e  w h e n  a p e r s o n  is " u n d e r  t h e  i n f l u e n c e " .  A d d i t i o n a l l y ,  

t h e  " s u b s t a n t i a l l y  i m p a i r e d "  s t a n d a r d  is n o t  d e f i n e d  b y  t h e  

c o d e .

A R T I C L E  2. W E A P O N S  A N D  E X P L O SIVES
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S e c t i o n  22. AS 1 1 . 6 1 . 2 2 0(b)(1). M i s c o n d u c t  I n v o l v i n g  W e a p o n s

i n  t h e  T h i r d  D e g r e e .

T h i s  a m e n d m e n t  c l a r i f i e s  t h a t  a d e f e n d a n t  h a s  a n  

a f f i r m a t i v e  d e f e n s e  t o  t h e  c a r r y i n g  a c o n c e a l e d  w e a p o n  

p r o h i b i t i o n  o f  t h e  w e a p o n s  s t a t u t e  i f  h e  is i n  h i s  d w e l l i n g  

o r  o n  l a n d  o w n e d  o r  l e a s e d  b y  h i m  w h i c h  i s  a p p u r t e n a n t  t o  

h i s  d w e l l i n g .  A s  d r a f t e d ,  t h e  d e f e n s e  a p p l i e d  w h e n  t h e  

d e f e n d a n t  w a s  i n  h i s  d w e l l i n g  o r  o n  " p r o p e r t y "  a p p u r t e n a n t  

t o  h i s  d w e l l i n g .  T h i s  a m e n d m e n t  c l a r i f i e s  t h e  p r o v i s i o n  

c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  i n t e n t  e x p r e s s e d  a t  t h e  t i m e  

t h e  C o d e  w a s  e n a c t e d .

T h e  p r o p o s e d  a m e n d m e n t  m a k e s  i t  c l e a r  t h a t  t h e  

d e f e n s e  s h o u l d  o n l y  a p p l y  t o  s i t u a t i o n s  w h e r e  t h e  p e r s o n  is 

i n  h i s  b a c k  y a r d  o r  o n  a n y  o t h e r  l a n d  o w n e d  o r  l e a s e d  b y  h i m  

d i r e c t l y  a t t a c h e d  t o  h i s  d w e l l i n g .  A d d i t i o n a l l y ,  i t  a v o i d s  

t h e  p o s s i b i l i t y  t h a t  a b a r  o w n e r  o r  o t h e r  m e r c h a n t  w i l l  

c l a i m  t h a t  p o s s e s s i o n  o f  a c o n c e a l e d  w e a p o n  w h i l e  o n  b u s i n e s s  

p r e m i s e s  a t t a c h e d  t o  h i s  d w e l l i n g  w a s  a u t h o r i z e d  b y  t h i s  

p r o v i s i o n .

C H A P T E R  66. O F F E N S E S  A G A I N S T  

P U B L I C  H E A L T H  A N D  D E C E N C Y

N o  a m e n d m e n t  p r o p o s e d .
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C H A P T E R  76. M I S C E L L A N E O U S  O F F E N S E S

N o  a m e n d m e n t s  p r o p o s e d .

C H A P T E R  81. G E N E R A L  P R O V I S I O N S

A R T I C L E  1. G E N E R A L  P U R P O S E S

N o  a m e n d m e n t s  p r o p o s e d .

A R T I C L E  2. A P P L I C A B I L I T Y  O F  C R I M I N A L  S T A T U T E S

N o  a m e n d m e n t s  p r o p o s e d .

A R T I C L E  3. C L A S S I F I C A T I O N  O F  O F F E N S E S

N o  a m e n d m e n t s  p r o p o s e d .

A R T I C L E  4. G E N E R A L  P R I N C I P L E S  O F  J U S T I F I C A T I O N

S e c t i o n  23 . A S  1 1 . 8 1 . 3 0 0 .  J u s t i f i c a t i o n :  D e f e n s e .

B e c a u s e  o f  t h e  s p e c i f i c a t i o n  o f  A S  1 1 . 8 1 . 4 0 0 ( a ) ( 2 )  

a s  a n  a f f i r m a t i v e  d e f e n s e  ( d i s c u s s e d  i n  c o n j u n c t i o n  w i t h  

s e c .  23, i n f r a ) t h i s  c o n f o r m i n g  a m e n d m e n t  is r e q u i r e d .



S e c t i o n  24. AS 1 1 . 8 1 . 4 0 0 .  J u s t i f i c a t i o n :  U s e  of F o r c e  in

R e s i s t i n g  A r r e s t .

T h i s  a m e n d m e n t  m a k e s  t w o  c h a n g e s  t o  t h e  s t a t u t e  

d e s c r i b i n g  w h e n  a p e r s o n  m a y  r e s i s t  a n  u n l a w f u l  a r r e s t .  

S u b s e c t i o n  (c) m a k e s  t h e  d e f e n s e  a n  a f f i r m a t i v e  o n e  w h i c h  

t h e  d e f e n d a n t  m u s t  p r o v e  b y  a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .

T h e  d e f e n s e  p r o v i d e d  f o r  i s  o n e  t h a t  s h o u l d  b e  a p p r o p r i a t e l y  

m a d e  a n  a f f i r m a t i v e  d e f e n s e  c o n s i s t e n t  w i t h  o t h e r  p r o v i s i o n s  

o f  t h e  c o d e  b e c a u s e  i t  e x i s t s  o n l y  a s  a m a t t e r  o f  l e g i s l a t i v e  

p o l i c y  a n d  i n v o l v e s  a m a t t e r  t h a t  i s  s u b j e c t i v e l y  i n  t h e  

p o s s e s s i o n  o f  t h e  d e f e n d a n t .  A d d i t i o n a l l y ,  b e c a u s e  t h i s  

d e f e n s e  e x p a n d s  t h e  c u r r e n t  r u l e  o f  l a w  w i t h  r e s p e c t  t o  t h e  

c i r c u m s t a n c e s  w h e n  r e s i s t a n c e  i s  a l l o w e d ,  s h i f t i n g  t h e  

b u r d e n  o f  p r o o f  o n  t h e  i s s u e  i s  c l e a r l y  p e r m i s s i b l e .

S u b s e c t i o n  (d) p r o v i d e s  t h a t  t h e  i s s u e  o f  w h e t h e r  

t h e r e  w a s  p r o b a b l e  c a u s e  t o  a r r e s t  i s  a q u e s t i o n  o f  l a w  t h a t  

i s  t o  b e  d e t e r m i n e d  b y  t h e  c o  rt. W h i l e  t h e  c u r r e n t  p r o v i s i o n  

w o u l d  u n d o u b t e d l y  b e  i n t e r p r e t e d  t o  i n c l u d e  t h i s  p r o v i s i o n  

c o n s i s t e n t  w i t h  o t h e r  s i m i l a r  p r o v i s i o n s  i n  t h e  c r i m i n a l  

l a w ,  i t  i s  p r e f e r a b l e  t o  s p e c i f i c a l l y  s e t  o u t  t h i s  p r o c e d u r e .

A R T I C L E  5. G E N E R A L  P R I N C I P L E S  O F  C R I M I N A L  L I A B I L I T Y  

S e c t i o n  25. A S  1 1 . 8 1 . 6 0 0 .  G e n e r a l  R e q u i r e m e n t s  o f  C u l p a b i l i t y .

T h i s  a m e n d m e n t  m a k e s  t w o  c h a n g e s  r e g a r d i n g  t h e



c o d e ' s  g e n e r a l  r u l e s  o n  c u l p a b i l i t y .  T h e  f i r s t  i s  t o  c l a r i f y  

t h e  g e n e r a l  r u l e  c o n c e r n i n g  c u l p a b i l i t y  a n d  t o  m a k e  c l e a r  

t h a t ,  w i t h  c e r c a i n  s p e c i f i e d  e x c e p t i o n s , a  c u l p a b l e  m e n t a l  

s t a t e  m u s t  b e  p r o v e n  f o r  e v e r y  c r i m e .  F o r  e x a m p l e ,  t o  

c o m m i t  B u r g l a r y  i n  t h e  S e c o n d  D e g r e e  t h e  s t a t e  m u s t  e s t a b l i s h  

t h a t  t h e  d e f e n d a n t  e n t e r e d  o r  r e m a i n e d  u n l a w f u l l y  i n  a 

b u i l d i n g  w i t h  i n t e n t  t o  c o m m i t  a c r i m e .  T h e  c u l p a b l e  m e n t a l  

s t a t e  i n  t h i s  c a s e  i s  t h e  i n t e n t  t o  c o m m i t  a c r i m e .  I f  t h e  

s t a t e  e s t a b l i s h e s  a v o l u n t a r y  a c t  b y  t h e  d e f e n d a n t  i n  

e n t e r i n g  o r  r e m a i n i n g  i n  a b u i l d i n g ,  a n d  i n  a d d i t i o n  s h o w s  h e  

a c t e d  w i t h  t h e  i n t e n t  t o  c o m m i t  a c r i m e ,  t h e  c r i m e  o f  B u r g l a r y  

i n  t h e  S e c o n d  D e g r e e  h a s  b e e n  e s t a b l i s h e d .

T h e  s e c o n d  c h a n g e  p r o v i d e s  t h a t  c u l p a b i l i t y  n e e d  

n o t  b e  e s t a b l i s h e d  i f  a l e g i s l a t i v e  i n t e n t  t o  d i s p e n s e  w i t h  

t h e  c u l p a b i l i t y  r e q u i r e m e n t  a p p e a r s .  W h i l e  t h e  d e c i s i o n  to 

e l i m i n a t e  t h e  c u l p a b l e  m e n t a l  s t a t e  r e q u i r e m e n t  m u s t  c o m p o r t  

w i t h  c o n s t i t u t i o n a l  d u e  p r o c e s s  g u a r a n t e e s ,  t h e  c o u r t s  

s h o u l d  b e  s p e c i f i c a l l y  a u t h o r i z e d  t o  c o n s i d e r  t h e  l e g i s l a t u r e ' s  

i n t e n t  (a n d  m o s t  i m p o r t a n t l y ,  t h e  c o m m e n t a r y  a c c o m p a n y i n g  

p a s s a g e  o f  t h e  c o d e )  i n  d e t e r m i n i n g  w h e t h e r  t h e  l e g i s l a t u r e  

i n t e n d e d  t o  d i s p e n s e  w i t h  t h e  c u l p a b i l i t y  r e q u i r e m e n t .

S e c t i o n  26. A S  1 1 . 8 1 . 6 2 0 .  E f f e c t  o f  I g n o r a n c e  o r  M i s t a k e

U p o n  L i a b i l i t y .

T h i s  a m e n d m e n t  e m p h a s i z e s  t h a t  i n  o r d e r  f o r  a
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c r i m e  t h e  m i s t a k e  m u s t  b e  a r e a s o n a b l e  o n e .  W h i l e  t h e  

r e a s o n a b l e n e s s  r e q u i r e m e n t  i s  p r o b a b l y  a l r e a d y  i n c l u d e d  i n  

t h i s  s t a t u t e ,  t h i s  a m e n d m e n t  is d e s i r a b l e  t o  a v o i d  p o t e n t i a l  

l i t i g a t i o n  i n  t h e  a r e a .

A R T I C L E  6. D E F I N I T I O N S

S e c t i o n  27. A S  11. 8 1 . 9 0 0  (b) (11) . D e f i n i t i o n  o f  " d a n g e r o u s

i n s t r u m e n t .

T h i s  a m e n d m e n t  is r e q u i r e d  i n  o r d e r  t o  m a k e  it 

s p e c i f i c a l l y  c l e a r  t h a t  a l l  " d e a d l y  w e a p o n s "  ( i n c l u d i n g  

u n l o a d e d  f i r e a r m s )  a r e  " d a n g e r o u s  i n s t r u m e n t s "  c o n s i s t e n t  

w i t h  t h e  l e g i s l a t i v e  i n t e n t  e x p r e s s e d  w i t h  e n a c t m e n t  o f  t h e  

c o d e .

S e c t i o n  28• A S  11. 81. 9 0 0  (b) (12), D e f i n i t i o n  o f  " d e a d l y  f o r c e " .

D u r i n g  t h e  l e g i s l a t u r e ' s  c o n s i d e r a t i o n  o f  t h e  

j u s t i f i a b l e  u s e  o f  f o r c e ,  t h e  i s s u e  w h e t h e r  d e a d l y  f o r c e  

c o u l d  b e  t h r e a t e n e d  i n  s i t u a t i o n s  w h e n  i t s  a c t u a l  u s e  w o u l d  

b e  i m p r o p e r  w a s  f r e q u e n t l y  d i s c u s s e d .  B e c a u s e  o f  t h e  p o s s i b i l i t y  

t h a t  s u c h  t h r e a t s  c o u l d  t r a g i c a l l y  e s c a l a t e  a c o n f l i c t ,  t h e  

l e g i s l a t u r e  c o n c l u d e d  t h a t  o n l y  p e a c e  o f f i c e r s  m a k i n g  a n  

a r r e s t  s h o u l d  h a v e  t h e  a u t h o r i t y  t o  t h r e a t e n  d e a d l y  f o r c e  i n  

s i t u a t i o n s  w h e r e  t h e  a c t u a l  u s e  o f  d e a d l y  f o r c e  w a s  n o t  

j u s t i f i e d .  S e e  A S  1 1 . 8 1 . 3 7 0 .
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W h i l e  m a k i n g  t h i s  s p e c i f i c  c h a n g e  i n  A S  1 1 . 8 1 . 3 7 0  

n o  c o r r e s p o n d i n g  J h a n g e  w a s  m a d e  i n  t h e  d e f i n i t i o n  o f  " d e a d l y  

f o r c e " .  W h i l e  i t  c a n  b e  a r g u e d  t h a t  b e c a u s e  o f  t h e  e x p r e s s  

i n c l u s i o n  i n  A S  1 1 . 8 1 . 3 7 0  o f  t h e  p h r a s e  " a  p e a c e  o f f i c e r  m a y  

u s e  n o n d e a d i y  f o r c e  a n d  m a y  t h r e a t e n  t o  u s e  d e a d l y  f o r c e "  

n o n d e a d l y  f o r c e  d o e s  n o t  i n c l u d e  a t h r e a t  o f  d e a d l y  f o r c e ,  

t h e  d e f i n i t i o n  o f  d e a d l y  f o r c e  a p p e a r s  t o  p r o v i d e  o t h e r w i s e .  

T h i s  a m e n d m e n t  p r o v i d e s  t h a t  p o i n t i n g  a f i r e a r m  i n  t h e  

d i r e c t i o n  o f  a n o t h e r  p e r s o n  a s  w e l l  a s  i n t e n t i o n a l l y  p l a c i n g  

a n o t h e r  p e r s o n  i n  f e a r  o f  i m m i n e n t  s e r i o u s  p h y s i c a l  i n j u r y  

b y  m e a n s  o f  a d a n g e r o u s  i n s t r u m e n t  c o n s t i t u t e s  d e a d l y  

f o r c e .

S e c t i o n  29. A S  11. 81. 9 0 0  ( b M 2 1 )  . D e f i n i t i o n  o f  " F i r e a r m " .

T h i s  a m e n d m e n t  i s  i n c l u d e d  t o  c o r r e c t  a p o t e n t i a l  

d r a f t i n g  o v e r s i g h t  a n d  c l a r i f i e s  t h a t  a n  i n o p e r a b l e  f i r e a r m  

i s  i n c l u d e d  w i t h i n  t h e  d e f i n i t i o n  o f  f i r e a r m .  W h i l e  i t  

w o u l d  s e e m  t o  b e  t h e  c a s e  t h a t  i n o p e r a b l e  f i r e a r m s  a r e  

a l r e a d y  i n c l u d e d  w i t h i n  p a r a g r a p h  (B) o f  t h e  c u r r e n t  d e f i n i t i o n  

o f  f i r e a r m  ( " a n y  w e a p o n ,  w h e t h e r  l o a d e d  o r  u n l o a d e d ,  d e s i g n e d  

f o r  d i s c h a r g i n g  a s h o t  c a p a b l e  o f  c a u s i n g  d e a t h  o r  s e r i o u s  

p h y s i c a l  i n j u r y ' 1), i t  i s  p r e f e r a b l e  t o  s p e c i f i c a l l y  s t a t e  

t h a t  i n o p e r a b l e  f i r e a r m s  a r e  i n c l u d e d  in o r d e r  t o  a v o i d  

u n n e c e s s a r y  i s s u e s  b e i n g  r a i s e d  d u r i n g  t r i a l s .
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S e c t i o n  3 P . AS 1 1 . 8 1 . 9 0 0 ( b ) (49). D e f i n i t i o n  of " S e riou s

P h y s i c a l  I n j u r y 11.

T h i s  a m e n d m e n t  p r o v i d e s  t h a t  s e r i o u s  i n j u r y  t o  a 

b o d y  m e m b e r  a s  w e l l  a s  a b o d y  o r g a n  w i l l  s p e c i f i c a l l y  q u a l i f y  

a s  s e r i o u s  p h y s i c a l  i n j u r y .  T h i s  a m e n d m e n t  is i d e n t  *’ t o  

t h e  d e f i n i t i o n  o f  " g r e a t  b o d i l y  i n j u r y "  a p p e a r i n g  i: . ^

f o r m e r  a g g r a v a t e d  a s s a u l t  s t a t u t e ,  A S  1 1 . 1 5 . 2 2 5 ,  wTh i c h  w a s  

e n a c t e d  i n  1 9 7 6  a n d  w h i c h  t h e  l e g i s l a t u r e  i n t e n d e d  t o  p a r a l l e l  

i n  t h e  d e f i n i t i o n  o f  " s e r i o u s  p h y s i c a l  i n j u r y " .  H o w e v e r ,  

b e c a u s e  o f  a d r a f t i n g  o v e r s i g h t ,  t h e  w o r d  b o d y  m e m b e r  d i d  

n o t  a p p e a r  i n  t h e  d e f i n i t i o n  o f  " s e r i o u s  p h y s i c a l  i n j u r y " .

S e c t i o n  31 . A S  1 2 . 2 5 . 1 8 0 .  W h e n  P e a c e  O f f i c e r  h a s  O p t i o n  t o  T a k e

P e r s o n  B e f o r e  J u d g e  o r  M a g i s t r a t e .

T h o u g h  t h e  c r i m i n a l  c o d e  p r o v i d e d  f o r  n o n c r i m i n a l  

o f f e n s e s  c a l l e d  v i o l a t i o n s  ( e . g . ,  l i t t e r i n g )  i t  d i d  n o t  

p r o v i d e  a s p e c i f i c  e n f o r c e m e n t  m e c h a n i s m  f o r  d e a l i n g  w i t h  a 

s u s p e c t  w h o  h a s  c o m m i t t e d  a v i o l a t i o n .  T h i s  a m e n d m e n t  

a u t h o r i z e s  t h e  u s e  o f  c i t a t i o n s  a n d  p r o v i d e s  t h a t  a p e a c e  

o f f i c e r  w i l l  o r d i n a r i l y  i s s u e  a s u s p e c t  a c i t a t i o n  f o r  a 

v i o l a t i o n  c o n s i s t e n t  w i t h  t h e  p r e v i s i o n s  i n  e x i s t i n g  A S  12.

2 5 . 1 9 0  - -  A S  1 2 . 2 5 . 2 2 0 .  H o w e v e r ,  i f  t h e  s u s p e c t  r e f u s e s  to 

i d e n t i f y  h i m s e l f  o r  r e f u s e s  t o  a c c e p t  t h e  c i t a t i o n ,  a u t h o r i t y  

i s  g i v e n  t o  t h e  o f f i c e r  t o  b r i n g  t h e  s u s p e c t  d i r e c t l y  b e f o r e  

a j u d g e  o r  m a g i s t r a t e .
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S e c t i o n  32. A S  12. 30.025. R e l e a s e  in C a s e s  I n v o l v i n g  D o m e s t i c

V i o l e n c e .

T h i s  s e c t i o n  o f  t h e  b i l l  a d d s  a n e w  p r o v i s i o n  t o  

t h e  b a i l  s t a t u t e s  a p p l i c a b l e  t o  c a s e s  i n v o l v i n g  d o m e s t i c  

v i o l e n c e .  It' i s  i n t e n d e d  t o  e m p h a s i z e  t o  t h e  c o u r t  t h a t  i n  

c a s e s  i n v o l v i n g  d o m e s t i c  v i o l e n c e  c e r t a i n  c o n d i t i o n s  f o r  

r e l e a s e  o n  a p e r s o n ' s  o w n  r e c o g n i z a n c e ,  o r  c o n d i t i o n s  f o r  

r e l e a s e  o n  b a i l ,  s h o u l d  b e  c o n s i d e r e d  a n d  a p p l i e d  a s  t h e  

c o u r t  c o n s i d e r s  a p p r o p r i a t e .

S e c t i o n  33. A S  1 2 . 3 0 . 0 4 0 .  R e l e a s e  A f t e r  C o n v i c t i o n .

T h i s  a m e n d m e n t  m a k e s  c o n f o r m i n g  a m e n d m e n t s  i n  t h e  

s t a t u t e  p r o h i b i t i n g  b a i l  u p o n  c o n v i c t i o n  f o r  f o u r  s p e c i f i e d  

c r i m e s .  T h e  n a m e s  o f  t h e  f o u r  c r i m e s  h a v e  b e e n  c h a n g e d  to 

r e f l e c t  t h e  c o r r e s p o n d i n g  n e w  n a m e s  f o r  t h e  c r i m e s  u n d e r  t h e  

C o d e .

S e c t i o n  34. A S  1 2 . 5 5 . 0 1 5 .  A u t h o r i z e d  S e n t e n c e s .

A S  1 2 . 5 5 . 0 1 5 ( b )  l i s t s  t h r e e  c i r c u m s t a n c e s  w h e n  a 

j u d g e  is r e q u i r e d  t o  i m p o s e  i m p r i s o n m e n t  in s i t u a t i o n s  w h e r e  

a n o n i n c a r c e r a t i v e  a l t e r n a t i v e  i s  n o t  o t h e r w i s e  p r e c l u d e d .  

B e c a u s e  t h e  p r e s u m p t i v e  s e n t e n c i n g  s c h e m e  w i l l  u s u a l l y  

r e q u i r e  t h e  i m p o s i t i o n  o f  s o m e  p e r i o d  o f  i m p r i s o n m e n t  f o r  

r e p e a t  f e l o n s ,  t b s e n u  m i t i g a t i n g  f a c t o r s  o r  e x t r a o r d i n a r y  

c i r c u m s t a n c e s ,  t h i s  s e c t i o n  i s  o f  p a r t i c u l a r  i m p o r t a n c e  i n  

t h e  s e n t e n c i r g  o f  m i s d e m e a n a n t s  a n d  f i r s t  t i m e  f e l o n s .
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T h e  a m e n d m e n t  c h a n g e s  p a r a g r a p h  (.3) t o  m o r e  n a r r o w l y

d e f i n e  t h e  c i r c u m s t a n c e s  w h e n  i m p r i s o n m e n t  is r e q u i r e d .  T h e  

a m e n d m e n t  a d d r e s s e s  t h e  s p e c i f i c  c o n c e r n s  e x p r e s s e d  b y  t h e  

A d v i s o r y  C o m m i t t e e  o n  M i n o r i t y  J u d i c i a l  S e n t e n c i n g  P r a c t i c e s  

a n d  e l i m i n a t e s  t h e  p o s s i b i l i t y  t h a t  i m p r i s o n m e n t  w i l l  b e  

r e q u i r e d  w h e n e v e r  a c o u r t  o n  a s i n g l e  o c c a s i o n  i n  t h e  p a s t  

h a s  i m p o s e d  a s e n t e n c e  o f  l e s s e r  s e v e r i t y  o n  t h e  d e f e n d a n t .

T h e  a m e n d m e n t  a d d i t i o n a l l y  c o n f o r m s  t h i s  p r o v i s i o n  t o  t h e  

u n d e r l y i n g  l e g i s l a t i v e  i n t e n t  t h a t  a c c o m p a n i e d  e n a c t m e n t  o f  

p r e s u m p t i v e  s e n t e n c i n g .

S e c t i o n  35. A S  1 2 . 5 5 . 0 4 5 .  R e s t i t u t i o n .

A s  p r e s e n t l y  d r a f t e d ,  t h e  c o d e  r e q u i r e s  t h a t  

b e f o r e  a c o u r t  m a y  o r d e r  r e s t i t u t i o n  t h e  v i c t i m  o f  t h e  c r i m e  

m u s t  b e  n o t i f i e d .  S e v e r a l  j u d g e s  h a v e  c r i t i c i z e d  t h i s  

p r o v i s i o n  a s  u n d u l y  b u r d e n s o m e  s i n c e  i n  m a n y  c a s e s  t h e  

l o c a t i o n  o f  t h e  v i c t i m  w i l l  n o t  b e  k n o w n  b y  t h e  c o u r t .  T h i s  

a m e n d m e n t  e l i m i n a t e s  t h e  n e c e s s i t y  o f  n o t i f y i n g  t h e  v i c t i m  

e v e r y  t i m e  r e s t i t u t i o n  i s  o r d e r e d .  W h i l e  n o t i f i c a t i o n  w i l l  

o c c u r  a s  a m a t t e r  o f  c o u r s e  i n  m o s t  c a s e s ,  t h e  f a i l u r e  t o  

p r o v i d e  n o t i f i c a t i o n  s h o u l d  n o t  p r e v e n t  t h e  c o u r t  f r o m  

i m p o s i n g  a s e n t e n c e  o f  r e s t i t u t i o n .

S e c t i o n  36. A S  1 2 . 5 5 . 1 5 5 ( c ) ( 8 ) .  M o d i f i c a t i o n  o f  A g g r a v a t i n g

F a c t o r .

I n  r e s p o n s e  t o  a f u r t h e r  s u g g e s t i o n  b y  t h e  A d v i s o r y  

C o m m i t t e e  o n  M i n o r i t y  J u d i c i a l  S e n t e n c i n g  P r a c t i c e s ,  t h i s  

a m e n d m e n t  m o r e  n a r r o w l y  d e s c r i b e s  t h e  a g g r a v a t i n g  f a c t o r  

t h a t  t h e  d e f e n d a n t  h a s  a p r i o r  c r i m i n a l  h i s t o r y  o f  a s s a u l t i v e  

b e h a v i o r ,  i n c l u d i n g  m i s d e m e a n o r  c o n v i c t i o n s .

'

-23-



Section 3 7. AS 3.2.55. 155 (c). Aggravating Factors A d d e d .

T h i s  a m e n d m e n t  a d d s  f o u r  a g g r a v a t i n g  f a c t o r s  t h a t  

a j u d g e  m a y  c o n s i d e r  i n  i m p o s i n g  a p r e s u m p t i v e  s e n t e n c e .

T h e  f i r s t  t r e a t s  t h e  p r e s e n c e  o f  t h r e e  o r  m o r e  p r i o r  f e l o n y  

c o n v i c t i o n s  a s  a n  a g g r a v a t i n g  f a c t o r .  T h i s  a m e n d m e n t  is 

r e q u i r e d  s i n c e  t h e  C o d e  r e c o g n i z e s  t h a t  t w o  o r  m o r e  p r i o r  

f e l o n y  c o n v i c t i o n s  w i l l  p l a c e  t h e  d e f e n d a n t  i n  t h e  m o s t  

s e r i o u s  c a t e g o r y  f o r  p u r p o s e s  o f  p r e s u m p t i v e  s e n t e n c i n g .

H o w e v e r ,  n o  p r o v i s i o n  s p e c i f i c a l l y  a l l o w s  t h e  j u d g e  t o  

c o n s i d e r  t h e  f a c t  t h a t  t h e  d e f e n d a n t  m a y  h a v e ,  f o r  e x a m p l e ,  

s i x  p r i o r  f e l o n i e s  a s  o p p o s e d  t o  o n l y  t w o .  T h i s  a m e n d m e n t  

a l l o w s  t h e  j u d g e  t o  c o n s i d e r  p r i o r  f e l o n i e s  b e y o n d  t h o s e  

n e c e s s a r y  t o  p l a c e  t h e  d e f e n d a n t  i n  t h e  m o s t  s e r i o u s  c a t e g o r y  

o f  p r e s u m p t i v e  s e n t e n c i n g  a s  a n  a g g r a v a t i n g  f a c t o r .

T h e  s e c o n d  a n d  t h i r d  a d d i t i o n a l  f a c t o r s  a r e  i n t e n d e d  

t o  b e  a p p l i c a b l e  i n  t h e  s e n t e n c i n g  o f  " w h i t e - c o l l a r "  c r i m i n a l s .  

T h e s e  i n c l u d e  t h e  f a c t  t h a t  u h e  d e f e n d a n t  i n t e n d e d  t o  o b t a i n  

s u b s t a n t i a l  g a i n  u n d e r  c i r c u n s t a n c e s  w h e r e  t h e  r i s k  o f  

p r o s e c u t i o n  a n d  s u b s e q u e n t  p u n i s h m e n t  w e r e  m i n i m a l  a n d  t h e  

f a c t  t h a t  a d e f e n d a n t ' s  c r i m e  w a s  p a r t  o f  a c o n t i n u i n g  

s e r i e s  o f  o f f e n s e s  i n  f u t h e r a n c e  o f  a n  i l l e g a l  b u s i n e s s  f r o m  

w h i c h  t h e  d e f e n d a n t  d e r i v e s  s u b s t a n t i a l  i n c o m e .

T h e  f o u r t h  a d d i t i o n a l  a g g r a v a t i n g  f a c t o r  is a p p l i ­

c a b l e  t o  c r i m e s  i n v o l v i n g  d o m e s t i c  v i o l e n c e .  I t s  s c o p e  is r e ­

s t r i c t e d  t o  c r i m e s  a g a i n s t  t h e  p e r s o n  (AS 1 1 . 4 1 )  d i r e c t e d  a g a i n s t
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a s p o u s e ,  a f o r m e r  s p o u s e  o r  a m e m b e r  o f  t h e  s o c i l  u n i t  c o m p r i s e d  

o f  t h o s e  l i v i n g  t o g e t h e r  i n  t h e  s a m e  d w e l l i n g  a s  t h e  d e f e n d a n t .  

I t s  a d d i t i o n  r e f l e c t s  a l e g i s l a t i v e  d e t e r m i n a t i o n  t h a t  c r i m e s  

a g a i n s t  t h e  p e r s o n  i n v o l v i n g  d o m e s t i c  v i o l e n c e  r e p r e s e n t  o n e  o f  

t h e  m o r e  s e r i o u s  c r i m i n a l  j u s t i c e  p r o b l e m s  i n  A l a s k a .

S e c t i o n  3 8 . A S  1 2 . 5 5 . 1 5 5 ( d ) .  M i t i g a t i n g  F a c t o r  A d d e d .

T h i s  s e c t i o n  a d d s  a n  a d d i t i o n a l  f a c t o r  t h a t  c a n  b e  

u s e d  t o  r e d u c e  a p r e s u m p t i v e  s e n t e n c e .  T h i s  m i t i g a t i n g  

f a c t o r  a l l o w s  t h e  j u d g e  t o  c o n s i d e r  t h a t  t h e  a g g r e g a t e  h a r m  

c a u s e d  b y  t h e  d e f e n d a n t ' s  c r i m i n a l  c o n d u c t ,  i n c l u d i n g  h i s  

p r i o r  o f f e n s e s ,  w a s  c o n s i s t e n t l y  m i n o r  a n d  i n c o n s i s t e n t  w i t h  

a s u b s t a n t i a l  p e r i o d  o r  i m p r i s o n m e n t .  O n e  s i t u a t i o n  w h e r e

«
t h i s  f a c t o r  m i g h t  b e  a p p l i c a b l e  i s  w h e n  t h e  d e f e n d a n t  h a s  

c o m m i t t e d  a n u m b e r  o f  f e l o n y  p r o p e r t y  o f f e n s e s ,  s u c h  a s  

c h e c k  f o r g e r i e s ,  b u t  t h e y  a l l  i n v o l v e  r e l a t i v e l y  s m a l l  

a m o u n t s  o f  m o n e y .  T h i s  a m e n d m e n t  i s  a l s o  p r o p o s e d  i n  r e s p o n s e  

t o  t h e  s u g g e s t i o n s  a n d  r e c o m m e n d a t i o n s  o f  t h e  A d v i s o r y  

C o m m i t t e e  o n  M i n o r i t y  J u d i c i a l  S e n t e n c i n g  P r a c t i c e s .

S e c t i o n  39. A S  1 2 . 8 0 . 0 4 0 .  V i o l a t i o n s  a n d  I n f r a c t i o n s .

T h i s  a m e n d m e n t  s h o u l d  b e  c o n s i d e r e d  i n  c o n j u n c t i o n  

w i t h  s e c t i o n  30 o f  t h e  b i l l  d i s c u s s e d  s u p r a . I t  a l l o w s  

p e a c e  o f f i c e r s  t o  a r r e s t  a p e r s o n  f o r  a v i o l a t i o n  o r  a n  

i n f r a c t i o n  i f  t h e  p e r s o n  r e f u s e s  t o  i d e n t i f y  h i m s e l f  o r  t o  

a c c e p t  a c i t a t i o n .
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V e h i c l e  L a w .

A S  2 8 . 3 5 . 1 3 5 ( a )  d e a l s  w i t h  f a l s e  s t a t e m e n t s  o n  

f o r m s  r e q u i r e d  u n d e r  T i t l e  28. T h e  p e n a l t y  f o r  t h i s  c o n d u c t  

h a s  b e e n  c l a s s i f i e d  a s  u n s w o r n  f a l s i f i c a t i o n ,  r a t h e r  t h a n  

p e r j u r y ,  s i n c e  t h e  s t a t e m e n t s  r e f e r r e d  t o  u n d e r  A S  2 8 . 3 5 . 1 3 5 ( a )  

w i l l  i n c l u d e  s t a t e m e n t s  n o t  m a d e  u n d e r  .-ath.

S e c t i o n  4 1 .  R e p e a l  o f  A S  1 1 . 4 1 . 1 1 5 ( a ) ,  a n d  1 1 . 8 1 . 6 1 0 ( a ) .

T h i s  a m e n d m e n t  r e p e a l s  t w o  p r o v i s i o n s  i n  t h e  

c r i m i n a l  c o d e .  T h e  f i r s t  is A S  1 1 . 4 1 . 1 1 5 ( d )  w h i c h  p r o v i d e s  

t h a t  a n  u n r e a s o n a b l e  b u t  h o n e s t  b e l i e f  a s  t o  t h e  c i r c u m s t a n c e s  

g i v i n g  r i s e  t o  a d e f e n s e  o f  j u s t i f i c a t i o n  ( e - g . ,  s e l f -  

d e f e n s e )  w i l l  m i t i g a t e  w h a t  w o u l d  o t h e r w i s e  b e  m u r d e r  t o  

m a n s l a u g h t e r .  T h i s  s e c t i o n  w a s  n o t  r e c o m m e n d e d  b y  t h e  

C r i m i n a l  C o d e  R e v i s i o n  C o m m i s s i o n  b u t  w a s  a d d e d  b y  t h e  

l e g i s l a t u r e  s u b s e q u e n t  t o  a d i s c u s s i o n  d u r i n g  c o m m i t t e e  

c o n s i d e r a t i o n  t h a t  i t  c o r r e c t l y  s t a t e d  t h e  a p p l i c a b l e  l a w  in 

A l a s k a .

I n  a r e c e n t  d e c i s i o n ,  H o u s t o n  v. S t a t e , _______  P . 2 d

 , Op. N o .  1 9 7 0  (Nov. 1(5, 1 9 7 9 )  t h e  A l a s k a  S u p r e m e  C o u r t

n o t e d  t h a t  t h e  l a w  i n  e f f e c 1: i n  A l a s k a  a t  t h e  t i m e  d i d  n o t  

r e c o g n i z e  t h e  d e f e n s e  o f  u n r e a s o n a b l e  b e l i e f  a s  t o  j u s t i f i c a t i o n .  

T h e  e f f e c t  o f  t h e  r e p e a l  o f  A S  1 1 . 4 1 . 1 1 5 ( d )  is t o  m a k e  t h e
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C o d e  c o n s i s t e n t  w i t h  t h e  l a w  t h a t  e x i s t e d  p r i o r  t o  J a n u a r y  

1, 1 9 8 0  a n d  t o  p r o v i d e  t h a t  o n l y  r e a s o n a b l e  b e l i e f s  a s  t o  

t h e  r i g h t  o f  j u s t i f i c a t i o n  w i l l  e x c u s e  w h a t  w o u l d  o t h e r w i s e  

b e  a m u r d e r .  N o t e  a l s o  t h a t  a c o n f o r m i n g  a m e n d m e n t  h a s  a l s o  

b e e n  m a d e  i n  s e c .  3 o f  t h e  b i l l  r e f l e c t i n g  t h e  e l i m i n a t i o n  

o f  A S  1 1 . 4 1 . 1 1 5 ( d ) .

- - V - • ---

T h e  s e c o n d  a m e n d m e n t  r e p e a l s  A S  1 1 . 8 1 . 6 1 0  (a) 

w h i c h  p r o v i d e s  t h a t  t h e  u s e  o f  o n e  c u l p a b l e  m e n t a l  s t a t e  i n  

a s t a t u t e  r e b u t a b l y  p r e s u m e s  t h a t  t h e  m e n t a l  s t a t e  a p p l i e s  

t o  a l l  e l e m e n t s  o f  t h e  c r i m e .  T h i s  r u l e  is i n a p p r o p r i a t e l y  

b r o a d  a n d  i g n o r e s  t h e  f a c t  t h a t ,  b y  d e f i n i t i o n ,  p a r t i c u l a r  

m e n t a l  s t a r e s  o n l y  a p p l y  t o  p a r t i c u l a r  e l e m e n t s  o f  a c r i m e .  

F o r  e x a m p l e ,  " i n t e n t i o n a l l y "  o n l y  a p p l i e s  t o  e l e m e n t s  o f  

c r i m e s  t h a r  c a n  b e  c l a s s i f i e d  a s  " r e s u l t s "  a s  o p p o s e d  t o  

" c i r c u m s t a n c e s "  o r  " c o n d u c t "  t o  w h i c h  t h e  c u l p a b l e  m e n t a l  

" k n o w i n g l y "  a p p l i e s .  B e c a u s e  o f  t h e  r e q u i r e m e n t  s e t  f o r t h  

i n  S e c t i o n  24 t h a t  o r d i n a r i l y  o n l y  o n e  c u l p a b l e  m e n t a l  s t a t e  

i s  r e q u i r e d  t o  b e  e s t a b l i s h e d  f o r  e a c h  c r i m e ,  t h i s  s e c t i o n  

i s  s u p e r f l u o u s  a n d  m i s l e a d i n g .
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C O D E  R E V I S I O N  

C O M M I S S I O N
%

S U P P L E M E N T

T O

C O M M I S S I O N  T R A N S M I T T A L  S T A T E M E N T  A N D  

T E N T A T I V E  D R A F T  O F  A P R I L  18, 19 7 9  O N  T.'TLE 4 —

. A L C O H O L I C  B E V E R A G E S<
I . S e c t i o n a l  C r o s s - R e f e r e n c e  T a b l e  

II. S u b s t a n t i v e  C o m p a r i s o n  o f  R e v i s i o n  w i t h  P r e s e n t  L a w

III. P o l i c y  C o n s i d e r a t i o n s  f o r  L e g i s l a t u r e



I. S E C T I O N A L  C R O S S - R E F E R E N C E  T A B L E

T h e  f o l l o w i n g  t a b l e  p r o v i d e s  a c r o s s - r e f e r e n c e  f r o m  the 
s e c t i o n s  o f  t h e  t e n t a t i v e  d r a f t  to t h e  a p p r o p r i a t e  s e c t i o n  
n u m b e r s  o f  A S  4, to f a c i l i t a t e  a d e t a i l e d  c o m p a r i s o n  o f  the 
d r a f t  r e v i s i o n  a n d  the c u r r e n t  law. (W h i l e  the c r o s s - r e f e r­
e n c e d  p r o v i s i o n s  r e l a t e  as to s u b j e c t  m a t t e r ,  t h e y  s h o u l d  n o t  
b e  a s s u m e d  to b e  i d e n t i c a l  i n  e i t h e r  s c o p e  or c o n t e n t . )

D r a f t  R e v i s i o n A l a s k a  S t a t u t e s

04.06,
04.06,
04.06, 
0 4 . 0 6

04.06,

04.06,
04.11.

04.11.
04.11.
04.11.

04.11.

04.11.
04.11.
04.11.
04.11.
04.11.
04.11.
04.11.
0 4 . 1 1 .

0 4 . 1 1 .
0 4 . 1 1 .
0 4 . 1 1 .
0 4 . 1 1 .

04 . 1 1 .
04 . 1 1 .
0 4 . 1 1 .

0 4 .1 1 .
0 4 . 1 1 .
04 . 1 1 .
0 4 . 1 1 .
0 4 . 1 1 .
0 4.11.

0 1 0  ------------------------------ - 0 4 . 0 5 . 0 1 0 ( a )
020 - 0 4 . 0 6 . 0 3 0  ---------------- N e w
040 ---------------------------------  0 4 . 0 5 . 0 1 0 ( a )
0 5 0  ---------------------------------  0 4 . 0 5 . 0 3 0 ( a ) ,

a n d  ( f ) ; 0 4 . 0 5
060 --------------------------------  0 4 . 0 5 . 0 1 0 ( b ) ;

0 4 . 1 0 . 0 3 0 ;  04.
0 7 0  ---------------------------------  0 4 . 0 5 . 0 4 0
Oio ---------------------------------  0 4 . 1 0 . 0 1 0

020 --------------------------------- 0 4 . 1 0 . 1 8 0
0 3 0  ----------------------- ---------  0 4 . 1 0 . 1 7 0
040 ---------------------------------  0 4 . 1 0 . 1 6 0 ;  04.

0 2 0 ( e ) ;  04.10.
050 --------- ------------------------ 0 4 . 1 0 . 2 1 0 ;  04.

4 3 0 ( c )
06 0  ------------------- -------------- 0 4 . 1 0 . 2 0 0
070 ............- -------------------  0 4 . 1 0 . 2 7 0  - 04
080 ---------------- ----------------  0 4 . 1 0 . 2 7 0 ;  04.
090 ---------------------------------  N e w
1 0 0 --------------------------------- 0 4 . 1 0 . 4 4 0 ;  04.
110 - 0 4 . 1 1 . 1 2 0  - ..............- N e w
130 ----------------------- ---------  0 4 . 1 0 . 3 7 0

140     - 0 4 . 1 0 . 0 2 0 ;  04.
130; 0 4 . 1 0 . 4 1 0  
0 4 . 1 0 . 1 4 6

1 4 5 * ......... ......................  0 4 . 1 0 . 1 4 0
150  --------- --------------------- 0 4 . 1 0 . 1 3 9
160 ......... - ............ .........  0 4 . 1 0 . 3 2 0
1 7 0 * * .....- - - ..................... 0 4 . 1 0 . 4 5 0 ;  04.

130; 0 4 . 1 0 . 1 4 5  
0 4 . 1 0 . 3 4 0

1 7 5 * ------ --------- ---------------  0 4 . 1 0 . 4 5 0 ;  04.
180 ...... ............ ............ 0 4 . 1 0 . 2 8 0
190 - - ............- ........ - ......  0 4 . 1 0  190; 04.

1 0 . 420; 04.10.
200 - ........................ ....... 0 4 . 1 0 . 1 9 0 ;  04.
210 ................................. 0 4 . 1 0 . 3 6 0
220 ....... ......................... 0 4 . 0 5 . 0 3 0 ( c ) ;
230    - 0 4 . 1 0 . 3 5 0
2 4 0     0 4 . 1 0 . 2 4 0 ;  04.
250  ...... - -------- -------------- 0 4 . 1 5 . 0 2 0 ( b )  ;

(b), (d), (e) 
.0 1 0 (b) 
0 4 . 1 5 . 0 3 0 ( b ) ; 
0 5 . 0 5 0

1 0 . 2 3 0 ;  0 4 . 1 5  
390
1 0 . 2 6 0 ;  0 4 . 1 0

. 1 0 . 2 8 0
1 0 . 3 0 0

1 0 . 3 1 0

1 0 . 0 4 0 ;  0 4 . 1 0  
; 0 4 . 1 0 . 1 4 5  -

1 0 . 0 4 0  - 04.10, 
- 0 4 . 1 0 . 1 4 6 ;

1 0 . 1 4 0

1 0 . 3 3 0 ( b ) ;  04. 
360
1 0 . 3 6 0

0 4 . 1 0 . 3 0 0 ( a )

1 0 . 2 2 0

0 4 . 1 5 . 1 0 0 ( b )

*  See a l s o  the A l a s k a  A d m i n i s t r a t i v e  Code, at 15 A A C  2 0 . 2 2 0  - 
15 A A C  20.250,

* *  S e e  a l s o  15 A A C  2 0 . 2 4 0  - 15 A A C  20.250.



D r a f t  R e v i s i o n A l a s k a  S t a t u t e s

0 4 . 1 4 . 0 1 0 -------  0 4 . 1 0 . 4 3 0 ( a )  - ( c ) ; 04.05.
060

0 4 . 1 4 . 0 2 0 ----  ----------------- -------  0 4 . 1 0 . 4 3 0 ( d )
0 4 . 1 4 . 0 3 0 --------  0 4 . 1 0 . 3 0 0 (b)—
0 4 . 1 4 . 0 4 0 -------  0 4 . 1 5 . 1 1 0
0 4 . 1 4 . 0 5 0 - 0 4 . 1 4 . 0 6 0  -------- ------- N e w

0 4 . 1 6 . 0 1 0 .......  0 4 . 1 0 . 2 9 0 ;  0 4 . 1 5 . 0 2 0 ( f )
0 4 . 1 6 . 0 2 0 -------  0 4 . 1 5 . 0 1 0
0 4 . 1 6 . 0 3 0 .......  0 4 . 1 5 . 0 2 0 ( c )  a n d  (g)
0 4 . 1 6 . 0 4 0 .......  0 4 . 1 5 . 0 2 0 ( a )
0 4 . 1 6 . 0 5 0 -------  0 4 . 1 5 . 0 2 0 ( a )
0 4 . 1 6 . 0 6 0

0 4 . 1 5 . 0 6 0 ( e )
0 4 . 1 6 . 0 7 0 -------  0 4 . 1 5 . 0 8 0
0 4 . 1 6 . 0 8 0 -------  0 4 . 1 5 . 0 6 0
0 4 . 1 6 . 0 9 0 -------  0 4 . 1 5 . 0 6 5
0 4 . 1 6 . 1 0 0
0 4 . 1 6 . 1 1 0 [1 0 0 ] ----------------

[ H O ]  ----------------
-------  0 4 . 1 5 . 0 3 0

0 4 . 1 6 . 1 2 0 .......  0 4 . 1 5 . 0 3 5
0 4 . 1 6 . 1 3 0 [1 1 0 ] ---------------- -------  0 4 . 1 5 . 0 5 0
1 4 . 1 6 . 1 4 0 [ 1 2 0 ] ---------------- - ......  0 4 . 1 5 . 0 4 0
0 4 . 8 5 . 0 1 0 -------  0 4 . 1 5 . 0 7 0
0 4 . 8 5 . 0 2 0 - ......  0 4 . 1 0 . 4 5 0
0 4 . 9 0 . 0 1 0 - ......  0 4 . 1 5 . 1 0 0
0 4 . 9 0 . 0 2 0 -------  0 4 . 1 0 . 3 8 0
0 4 . 9 0 . 0 3 0
0 4 . 9 0 . 0 4 0 -------  0 4 . 2 0 . 0 1 0 ;  0 4 . 1 5 . 0 5 0 ;  0 4 . 1 0

145; 0 4 . 1 0 . 3 0 0 ( f )
D e l e t e d  -- -------  0 4 . 1 0 . 1 5 0 ;  0 4 . 1 5 . 0 8 5 ;  0 4 . 1 5

0 9 0
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II. S U B S T A N T I V E  C O M P A R I S O N  OF R E V I S I O N  W I T H  P R E S E N T  L A W  
( R e f e r e n c e s  a r e  to c h a p t e r ,  a r t i c l e  a n d  s e c t i o n  

h e a d i n g s  a p p e a r i n g  in  t h e  d r a f t  r e v i s i o n )

C H A P T E R  6 . A L C O H O L I C  B E V E R A G E  C O N T R O L  
A N D  D I R E C T O R .

T h e  A B C  b o a r d  is p l a c e d  w i t h i n  the D e p a r t m e n t  o f  C o m m e r c e  
a n d  E c o n o m i c  D e v e l o p m e n t ,  w h i c h  n o w  e x e r c i s e s  a d m i n i s t r a t i v e  
r e s p o n s i b i l i t y  f o r  s o m e  t w e n t y - o n e  r..gulatory b o d i e s , r a t h e r  
t h a n  i n  the D e p a r t m e n t  o f  R e v e n u e  as u n d e r  p r e s e n t  law. C o m­
m e r c e  w o u l d  s e e m  the m o r e  a p p r o p r i a t e  a d m i n i s t r a t i v e  l o c a t i o n ,  
giver, t h e  f u n c t i o n  of  t h e  b o a r d  as a r e g u l a t o r y  b o dy.

S t a n d a r d  p r o v i s i o n s  f o r  f i l l i n g  b o a r d  v a c a n c i e s  a n d  a u t h o r i­
z i n g  b o a r d  p e r  d i e m  a n d  t r a v e l  a r e  set out, in a d d i t i o n  to p r o ­
v i s i o n s  a u t h o r i z i n g  the b o a r d  to e l e c t  o f f i c e r s  a n d  a d o p t  r u l e s  
f o r  c o n d u c t  o f  its b u s i n e s s .  A  s p e c i f i c  r e q u i r e m e n t  p r o v i d e s  
f o r  i n d i v i d u a 1 m e m l 2r s ' v o t e s  o n  m o t i o n s  b e f o r e  the b o a r d  to 
b e  r e f l e c t e d  in b o a r d  m i n u t e s  (Sec. 0 4 . 0 6 . 0 4 0 ( c ) ) .

T h e  b o a r d ' s  p r e s e n t  c o m p o s i t i o n  of  f i v e  m e m b e r s  w i t h  two 
i n d u s t r y  r e p r e s e n t a t i v e s  is l e f t  u n c h a n g e d  f r o m  p r e s e n t  law, 
e x c e p t  to r e q u i r e  t h a t  o n e  m e m b e r  b e  f r o m  the p u b l i c  h e a l t h  a n d  
a l c o h o l i s m  t r e a t m e n t  field. T h e  b o a r d  c h a i r m a n  is d e s i g n a t e d  
a l s o  as an e x - o f f i c i o  m e m b e r  o f  t h e  G o v e r n o r ' s  I n t e r d e p a r t m e n t a l  
C o o r d i n a t i n g  C o m m i t t e e  o n  A l c o h o l i s m .

T h e  b o a r d ' s  p r o p o s e d  r o l e  as a n  a p p e a l s  b o d y ,  to h e a r  a p ­
p e a l s  o n  p r o t e s t s  o f  the b o a r d  d i r e c t o r ' s  d e c i s i o n s  (a m a j o r  
c h a n g e  n o t e d  in the t r a n s m i t t a l  s t a t e m e n t )  is i n i t i a l l y  s e t  o u t  
in th i s  a r t i c l e  (Sec. 0 4 . 0 6 . 0 5 0 ( 5 ) ) .  U n d e r  c u r r e n t  law, the 
b o a r d  m a y  e x e r c i s e  i n i t i a l  d e c i s i o n - m a k i n g  a u t h o r i t y  on  a l l  a s­
p e c t s  o f  l i c e n s i n g  as w e l l  as a l l  o t h e r  m a t t e r s  of a d m i n i s t r a t i o n  
u n d e r  T i t l e  4. T h e  r o l e  as a p p e a l s  b o d y  is i n t e n d e d  to e x p e d i t e  
d a y - t o - d a y  d e c i s i o n  m a k i n g  on a l c o h o l i c  b e v e r a g e  c o n t r o l  m a t t e r s ,  
w i t h o u t  i m p a i r i n g  r i g h t s  o f  p a r t i e s  to b o a r d  d e t e r m i n a t i o n  o f  a 
d i s p u t e d  m a t t e r .

A u t h o r i t y  to a p p o i n t  a b o a r d  d i r e c t o r  is c o n f e r r e d  o n  the 
b o a r d  in  the r e v i s i o n ,  s u b j e c t  to a p p r o v a l  b y  t h e  g o v e r n o r ,
(as r e q u i r e d  in art. Ill, sec. 26 o f  the s t a t e  c o n s t i t u t i o n . )  
P r e s e n t  l a w  g i v e s  a p p o i n t i n g  a u t h o r i t y  d i r e c t l y  to the g o v e r n o r ,  
s u b j e c t  to l e g i s l a t i v e  c o n f i r m a t i o n .  ( U n d e r  the s t a t e  s u p r e m e  
c o u r t  d o c t r i n e  o f  B r a d n e r  v. H a m m o n d . (553 P . 2d 1 (1976), l e g i s­
l a t i v e  c o n f i r m a t i o n  o f  an A B C  b o a r d ' d i r e c t o r  b y  s t a t u t e  a p p e a r s  
i m p e r m i s s i b l e .  C o n f i r m a t i o n  h a s  a p p a r e n t l y  n e i t h e r  b e e n  o f f e r e d  
n o r  r e q u i r e d  s i n c e  the c o u r t  d e c i s i o n ,  the r e q u i r e m e n t  of  c u r r e n t  
A S  0 4 . 0 5 . 0 1 0 ( b )  n o t w i t h s t a n d i n g ) .
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E x c e p t  for e x p r e s s  a u t h o r i t y  c o n f e r r e d  to r e g u l a t e  the 
f u r n i s h i n g  o f  a l c o h o l i c  b e v e r a g e s  w i t h o u t  c h a r g e  b y  a l i c e n s e e ,  
the l i s t  of s p e c i f i c  (but n o t  e x c l u s i v e )  subjects, w i t h  w h i c h  
the b o a r d  m a y  d e a l  b y  r e g u l a t i o n  is s t r e a m l i n e d  b u t  n o t  i n­
t e n d e d  to b e  s u b s t a n t i v e l y  e x p a n d e d  f r o m  p r e s e n t  l a w  (Sec. 04. 
0 5 . 0 4 0 ) .

C H A P T E R  11. L I C E N S I N G .

A R T I C L E  1. R E S T R I C T I O N S .

S u b s t a n t i a l l y  t h e  s a m e  p r o h i b i t i o n s  a n d  r e s t r i c t i o n s  o n  
l i c e n s e s  a n d  l i c e n s e e s  a r e  c o n t i n u e d  i n  th i s  a r t i c l e  f r o m  
p r e s e n t  law, w i t h  a f e w  r e f i n e m e n t s :

-- e x e m p t i o n  o f  s a l e s  of a l c o h o l i c  b e v e r a g e s  u n d e r  
e x e c u t i o n  f r o m  l i c e n s i n g  r e q u i r e m e n t s  is s p e c i f i­
c a l l y  e x t e n d e d  to s a l e s  o n  e n f o r c e m e n t  o f  a s e c u r i t y  
a g r e e m e n t ,  a n d  a n o t i c e  o f  i n t e n d e d  s a l e  is r e q u i r e d  
to b e  f u r n i s h e d  the A B C  d i r e c t o r  (Sec. 0 4 . 1 1 . 0 1 0 ( b ) ) ;

-- s e r v i n g  o f  a l c o h o l i c  b e v e r a g e s  at o f f i c e  p a r t i e s  or 
o t h e r  p r i v a t e  g a t h e r i n g s  w h e r e  p e r s o n s  a t t e n d i n g  
" c h i p  in" for p u r c h a s e  of b e v e r a g e s  is e x p r e s s l y  
e x e m p t  f r o m  l i c e n s i n g  or s p e c i a l  p e r m i t  r e q u i r e m e n t s ,  
in a c c o r d a n c e  w i t h  the a p p a r e n t  i n t e n t  of  c u r r e n t  l a w  
(Sec. 0 4 . 1 1 . 0 1 0 ( c ) ) ;

-- the c u r r e n t  l a w ' s  p r o h i b i t i o n  o f  a n y  p e r s o n ' s  h a v i n g  
a d i r e c t  or i n d i r e c t  f i n a n c i a l  i n t e r e s t  in a l i c e n s e d  
b u s i n e s s  o t h e r  t h a n  t h e  p e r s o n  n a m e d  o n  the l i c e n s e  is 
e x p r e s s l y  m a d e  i n a p p l i c a b l e  to p e r c e n t a g e  or g r a d u a t e d  
l e a s e  a g r e e m e n t s  a p p r o v e d  b y  the A B C  b o a r d  d i r e c t o r ;  
t h e s e  a g r e e m e n t s ,  c o m m o n l y  e x e c u t e d  n o w  b e t w e e n  l i c e n s e e s  
a n d  t h e i r  l e s s o r s  f o r  l i c e n s e d  p r e m i s e s ,  a r e  a p p a r e n t l y  
n o t  i n t e n d e d  to b e  p r o h i b i t e d  u n d e r  c u r r e n t  law; also, 
m a n a g e m e n t  a g r e e m e n t s , u n d e r  w h i c h  a l i c e n s e  p u r c h a s e r  
o f t e n  m a n a g e s  l i c e n s e d  p r e m i s e s  w h i l e  a w a i t i n g  a p p r o v a l  
o f  t h e  l i c e n s e  t r a n s f e r ,  are a l s o  s p e c i f i c a l l y  e x e m p t  
f r o m  the p r o h i b i t i o n ,  a n d  a u t h o r i t y  o f  the d i r e c t o r  is 
r e c o g n i z e d  i  o exei.ipt o t h e r  p e r s o n s  f r o m  the p r o h i b i t i o n  
w h e n  n e c e s s a r y  on a t e m p o r a r y ,  t r a n s i t i o n a l  b a s i s  CSec. 
0 4 . 1 1 . 0 2 0 ,  0 4 . 1 1 . 1 3 0 ) ;

-- m a k e s  c l e a r  th a t  w h o l e s a l e r s  w h o  e x t e n d  i n v e n t o r y  or o t h e r  
b u s i n g s ?  c r e d i t  to a t a v e r n  or p a c k a g e  s t o r e  l i c e n s e e , w h e n  
c r e d i t  is l i m i t e d  to 90 da y s  or less, a r e  n o t  t a k i n g  a f i ­
n a n c i a l  i n t e r e s t  in a r e t a i l  b u s i n e s s  (Sec. 0 4 . 1 1 . 0 4 0 ( b ) ) ;  
T h e  90 d a y  p e r i o d  t a k e s  p a r t i c u l a r  a c c o u n t  o f  the n e e d s  o f  
r u r a l  l i c e n s e e s ,  w h o  m u s t  o r d e r  l a r g t  s h i p m e n t s  o f  a l c o h o­
lic b e v e r a g e s  a n d  p r e s u m a b l y  f i n a n c e  p a r t  o f  the c o s t  o f  
t he s h i p m e n t  f r o m  the p r o c e e d s  o f  s a l e  o f  g o o d s  s h i p p e d .
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-- s u r e t y  b o n d s  i n  t h e  a m o u n t  o f  $ 2 5 0 0  r e q u i r e d  u n d e r  

p r e s e n t  l a w  o f  b e v e r a g e  d i s p e n s a r y  l i c e n s e e s  a r e  n o t  

c o n t i n u e d  as a r e q u i r e m e n t ;  t h e  r e q u i r e m e n t  s e e m s  t o  

h a v e  l i t t l e  p r a c t i c a l  s i g n i f i c a n c e  a n d  a p p a r e n t l y  h a s  
r a r e l y  i f  e v e r  b e e n  r e l i e d  o n  i n  e n f o r c e m e n t  o f  t h e  
c o n t r o l  l a w s ;

-- r e f e r e n c e s  to f e d e r a l  i n t e r n a l  r e v e n u e  s t r i p  s t a m p s  

r e q u i r e d  o n  p a c k a g e s  s o l d  a t  w h o l e s a l e  o r  r e t a i l  a r e  

n o t  c o n t i n u e d ;  t h e  f e d e r a l  r e q u i r e m e n t  m a y  u n d e r g o  

r e v i e w  a n d  t h e  s u b j e c t  is c o n s i d e r e d  m o s t  a p p r o p r i a t e l y  
l e f t  t o  t r e a t m e n t  b y  r e g u l a t i o n  at t h e  s t a t e  l e v e l .

A R T I C L E  2. P O P U L A T I O N  L I M I T A T I O N S ,

P U B L I C  N O T I C E ,  P R O T E S T  A N D  C O N S E N T .

T h e  p o p u l a t i o n  l i m i t a t i o n s  or l i c e n s i n g  ( q u o t a s )  c o n t i n u e  

u n a l t e r e d  f r o m  p r e s e n t  law. I n  t h e  c a s e  o f  l i c e n s e s  i s s u e d  o u t s i d e  
a c i t y  o r  u n i f i e d  m u n i c i p a l i t y , the r e v i s i o n  m a k e s  p r e s e n t  p r a c t i c e  

e x p l i c i t ,  t h a t  is, in c o m p u t a t i o n  o f  p o p u l a t i o n  w i t h i n  a f i v e - m i l e  

r a d i u s  o f  p r e m i s e s  p r o p o s e d  to b e  l i c e n s e d ,  t h e  p o p u l a t i o n  o f  t h e  
a r e a  o f  a c i t y  o r  u n i f i e d  m u n i c i p a l i t y  w i t h i n  t h e  f i v e - m i l e  r a d i u s  

is e x c l u d e d  (Sec. 0 4 . 1 1 . 0 5 0 ( 1 ) ) .  T h e  s o u r c e  o f  p o p u l a t i o n  f i g u r e s  

to b e  r e l i e d  o n  i n  d e t e r m i n i n g  q u o t a s  is a n t i c i p a t e d  u n d e r  t h e  r e ­
v i s i o n  to b e  e s t a b l i s h e d  b y  r e g u l a t i o n .

T o u r i s t  f a c i l i t y  l i c e n s e s  a r e  c o n t i n u e d  as a n  e x c e p t i o n  to 
q u o t a  r e q u i r e m e n t s ,  b u t  a 10-roora m i n i m u m  g u e s t  a c c o m m o d a t i o n  is 
s e t  f o r  a f a c i l i t y  to q u a l i f y ,  a n d ,  o n c e  g r a n t e d  a l i c e n s e ,  t h e  

f a c i l i t y  is t h e n  i n c l u d e d  i n  s u b s e q u e n t  q u o t a  c o m p u t a t i o n s  f o r  

t h e  p a r t i c u l a r  t y p e  o f  l i c e n s e  i s s u e d  (Sec. 0 4 . 1 1 . 0 5 0 ( b )  - (c) ) .

T h e  p u b l i c  n o t i c e  r e q u i r e m e n t s  f o r  n e w  l i c e n s e  o r  l i c e n s e  

t r a n s f e r  a p p l i c a t i o n s  a r e  c o n t i n u e d  in t h e  r e v i s i o n  as u n d e r  

e x i s t i n g  law, w i t h  s o m e  m i n o r  r e f i n e m e n t s  to f a c i l i t a t e  a d m i n i s t r a ­
tio n .  T h e  p r e s e n t  o p t i o n  u n d e r  s t a t u t e  to r e q u i r e  p a i d  n o t i c e  o f  

a n  a p p l i c a n t  is a p p l i e d  to l i c e n s e  t r a n s f e r s  as w e l l  a s  n e w  l i c e n s e  
a p p l i c a t i o n s  (Sec. 0 4 . 1 1 . 0 6 0 ( b ) ) .

T h e  s p e c i a l  r e q u i r e m e n t s  o f  p r e s e n t  l a w  c a l l i n g  f o r  p u b l i c  

c o n s e n t  to n e w  l i c e n s e s  o r  l i c e n s e  t r a n s f e r s  i n  r u r a l  a r e a s  a r e  
c o n t i n u e d ;  a g a i n ,  t o  f a c i l i t a t e  a d m i n i s t r a t i o n ,  p r e s e n t  l a w  r e ­

q u i r i n g  c o n s e n t  p e t i t i o n s  t o  b e  s i g n e d  b y  a d e s i g n a t e d  n u m b e r  o f  
a d u l t  b o n a  f i d e  r e s i d e n t s  is c h a n g e d ,  s o  as to r e q u i r e  s i g n a t u r e s  
o f  t h e  s a m e  n u m b e r  o f  q u a l i f i e d  v o t e r s  (Sec. 0 4 . 1 1 . 1 0 0 ) .  ( T h e  

r e q u i r e m e n t s  f o r  p u b l i c  c o n s e n t  by p e t i t i o n ,  it m i g h t  b e  n o t e d ,  
a p p l y  u n d e r  b o t h  t h e  p r e s e n t  l a w  a n d  t h e  r e v i s i o n  to t h e  o u t s i d e -  

c i t y  a r e a s  o f  o r g a n i z e d  b o r o u g h s ,  as w e l l  a s  to u n o r g a n i z e d  
b o r o u g h  a r e a s  o u t s i d e  c i t i e s .  T h e i r  a p p l i c a t i o n  to o u t s i d e - c i t y  

a r e a s  o f  o r g a n i z e d  b o r o u g h s  h a d  b e e n  c h a l l e n g e d  i n  a s u p e r i o r  

c o u r t  a c t i o n  in 1 9 7 7  b u t  w e r e  s u s t a i n e d  (T r u s s e l  v. B r o w n ,  S u p e r ­
i o r  C t . , 4 t h  J u d .  D i s t . ,  N o  7 6 - 1 3 8 4 ,  19777"!
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Od

A s  to p r o t e s t  o f  l i c e n s e  a p p l i c a t i o n s , w i t h i n  a m u n i c i p a l i t y  
t h e  g o v e r n i n g  b o d y  c o n t i n u e s  to b e  t h e  v e h i c l e  o f  p r o t e s t  f o r  p r e m i s e s  
w i t h i n  the m u n i c i p a l i t y  (Sec. 04.11.070),- b u t  o r o t e s t  m a y  a l s o  b e  
m a d e  d i r e c t l y  b y  a m u n i c i p a l  r e s i d e n t  or a n y  o t h e r  p e r s o n  d i r e c t l y  to 
t h e  A B C  b o a r d  d i r e c t o r  (Sec. 0 4 . 1 1 . 0 8 0 ) ,  an  o p t i o n  w h i c h  s e e m s  u n ­
c e r t a i n  u n d e r  p r e s e n t  law. O u t s i d e  a m u n i c i p a l i t y ,  p r o t e s t  p r o v i s i o n s  
a r e  a l s o  b r o a d e n e d  to p e r m i t  p r o t e s t  to the d i r e c t o r  b y  a n y  p e r s o n ,
? " d  p r o t e s t  is n o t  r e s t r i c t e d  to p e r s o n s  r e s i d i n g  w i t h i n  a c e r t a i n  
d i s t a n c e  of p r e m i s e s  as u n d e r  p r e s e n t  law. T h e  b r o a d e n e d  r e q u i r e m e n t  
is i n t e n d e d  to s i m p l i f y  a d m i n i s t r a t i o n .  H o w e v e r ,  t h e  s p e c i a l  r e q u i r e­
m e n t  o f  a 1977 l a w  c a l l i n g  f o r  a n  e l e c t i o n  in v i l l a g e  a r e a s  w h e r e  a 
p r o t e s t  is m a d e  b y  35 p e r c e n t  o f  r e s i d e n t s  w i t h i n  a c e r t a i n  d i s t a n c e  
o f  p r e m i s e s  is r e t a i n e d  i n  the r e v i s i o n ,  a n d  t h e  e f f e c t  o f  the 
e l e c t i o n  as a p p a r e n t l y  c o n t e m p l a t e d  u n d e r  p r e s e n t  l a w  i s  s p e l l e d  
o u t  ( namely, the e l e c t i o n  is o n  the q u e s t i o n  o f  w h e t h e r  t h e  a r e a  
c o n c e r n e d  s h o u l d  go " d r y "  (Sec. 0 4 . 1 4 . 0 3 0 ) .

T h e  p r o t e s t  p r o v i s i o n s  o f  the r e v i s i o n  a l s o  a r e  i n t e n d e d  to 
c l a r i f y  a n d  s i m p l i f y  the m a n n e r  in w h i c h  p r o t e s t s  a r e  m a d e  a n d  r e ­
s o l v e d .  A  s i m p l e  i n f o r m a l  d u e  p r o c e s s  h e a r i n g  is p r o v i d e d  for 
i n i t i a l l y  to r e s o l v e  a n y  p r o t e s t  p r o p e r l y  m a d e ,  w h e t h e r  m a d e  b y  a 
m u n i c i p a l i t y  or i n d i v i d u a l  p e r s o n  (Sec. 0 4 . 1 1 . 0 8 0 ) .  T h e  r e q u i r e­
m e n t  o f  p r e s e n t  law for a n  i n i t i a l  f o r m a l  h e a r i n g  u n d e r  t h e  s t a t e  
A d m i n i s t r a t i v e  P r o c e d u r e  A c t  u p o n  m u n i c i p a l  p r o t e s t  is n o t  c o n t i n u e d .

A n y  p a r t y  to the i n i t i a l  h e a r i n g  m a y  a p p e a l  t h e  d i r e c t o r ' s  
d e c i s i o n  to the A B C  b o a r d  a n d  at t h a t  p o i n t  t h e  m o r e  f o r m a l  A P A  
h e a r i n g  is a c c o r d e d  the m u n i c i p a l i t y  o r  o t h e r  p a r t y  a p p e a l i n g  (Sec. ‘ 
0 4 . 1 1 . 0 9 0 ) .  U n d e r  p r e s e n t  law, o n l y  the m u n i c i p a l i t y ' s  r i g h t  co 
h e a r i n g ,  i.e., a f o r m a l  A P A  h e a r i n g ,  is m a n d a t o r y  u p o n  p r o t e s t .
H e r r i n g s  on  i n d i v i d u a l  p e r s o n ' s  p r o t e s t s  a r e  d i s c r e t i o n a r y  w i t h  the 
b o a r d .

T o  f u r t h e r  s i m p l i f y  a d m i n i s t r a t i o n ,  f o r m a l  a p p l i c a t i o n  f o r  r e­
n e w a l  o f  l i c e n s e s  is n o t  r e q u i r e d  in t h e  r e v i s i o n ;  r a t h e r ,  r e n e w a l  
is a u t o m a t i c  u p o n  p a y m e n t  of the l i c e n s e  fee a n d  f i l i n g  o f  a n  a f f i­
d a v i t  r e l a t i v e  to a n y  c o n v i c t i o n s  for v i o l a t i o n s  o f  l a w  by  a r e n e w a l  
a p p l i c a n t  (Sec. 0 4 . 1 1 . 2 3 0 ) .  N o t h i n g  i n  the s i m p l i f i e d  r e n e w a l  p r o ­
c e s s  p r e c l u d e s  a p r o t e s t  or  o t h e r  c h a l l e n g e  t o  a l i c e n s e e ’s c o n t i­
n u i n g  r i g h t  to o p e r a t e ,  w h i c h  c o u l d  be i n i t i a t e d  as u n d e r  p r e s e n t  
l a w  b y  a p r o t e s t ,  c o m p l a i n t  o r  o t h e r  f a c t s  c o m m u n i c a t e d  to the 
d i r e c t o r ,  a n d  a h e a r i n g  if d i s c i p l i n a r y  a c t i o n  is p r o p o s e d .  H o w ­
ever, t h e  f o r m a l  p r o c e d u r e  u n d e r  p r e s e n t  law, f o r  r e n e w a l  a p p l i c a t i o n s  
to b e  t r a n s m i t t e d  to l o c a l  g o v e r n i n g  b o d i e s  a n d  a n  A P A  h e a r i n g  h e l d  
u p o n  p r o t e s t  of r e n e w a l ,  is n o t  c o n t i n u e d .

A s  u n d e r  p r e s e n t  law, p u b l i c  n o t i c e  o f  r e n e w a l s ,  s u c h  as b y  
p u b l i c  p o s t i n g  or n e w s p a p e r  a d v e r t i s e m e n t ,  is n o t  r e q u i r e d .  T h e  
1 9 7 6  a m e n d m e n t  to the c u r r e n t  l a w  n o t e d  a b o v e  c a l l i n g  f o r  a n  e l e c ­
t i o n  i n  c e r t a i n  v i l l a g e  a r e a s  u p o n  o b j e c t i o n  o f  35 p e r c e n t  o f  r e s i d e n t s  
to l i c e n s i n g  is c o n t i n u e d  in the c a s e  of  r e n e w a l s ,  as a n  e x c e p t i o n  to 
th e  p r o c e d u r e  f o r  a u t o m a t i c  r e n e w a l .



A R T I C L E  3. L I C E N S E  A N D  
C E R T I F I C A T E  T O  O P E R A T E .

T h e  m a j o r  s u b s t a n t i v e  c h a n g e  in the l i c e n s i n g  p r o v i s i o n s  of 
t h e  r e v i s e d  dr a f t ,  as p o i n t e d  o u t  in the t r a n s m i t t a l  s t a t e m e n t ,  
r e c o g n i z e s  t h e  p r a c t i c a l  d i s t i n c t i o n  b e t w e e n  a l i c e n s e  as a v a l u a b l e  
p r o p e r t y  r i g h t ,  o f t e n  r e p r e s e n t i n g  a l a r g e  f i n a n c i a l  i n v e s t m e n t  b y  
its h o l d e r ,  a n d  t h e  p r i v i l e g e  to o p e r a t e  a l i c e n s e  as a m a t t e r  to 
b e  c a r e f u l l y  r e g u l a t e d  in  the b e s t  i n t e r e s t s  of t h e  s t a t e .  F o r  
t h i s  p u r p o s e ,  i s s u a n c e  o f  a l i c e n s e  u n d e r  t h e  r e v i s i o n  is to b e  a c ­
c o m p a n i e d  b y  i s s u a n c e  of a c e r t i f i c a t e  to o p e r a t e  (Sec. 0 4 . 1 1 . 1 2 0 ) .

T h e  c e r t i f i c a t e  to o p e r a t e  in  e f f e c t  t a k e s  o n  the c h a r a c t e r i s­
tic s  o f  a l i c e n s e  u n d e r  c u r r e n t  law, as a p r i v i l e g e  to o p e r a t e  a 
b u s i n e s s  w h i c h  m a y  b e  g r a n t e d ,  r e n e w e d ,  t r a n s f e r r e d ,  s u s p e n d e d  or 
r e v o k e d .  T h e  l i c e n s e  i t s e l f  is d i s t i n g u i s h e d  in the r e v i s i o n  as a 
s e p a r a t e  q u a l i f i e d  p e r s o n a l  p r o p e r t y  r i g h t  w h i c h  m a y  b e  u s e d  as a n y  
o t h e r  p r o p e r t y ,  e x c e p t  t h a t  (1) t r a n s f e r  of the l i c e n s e  c o n t i n u e s  
s u b j e c t  to a p p l i c a t i o n  to the A B C  b o a r d  d i r e c t o r ,  to i n s u r e  t h a t  a 
l i c e n s e  t r a n s f e r e e  is as q u a l i f i e d  as a n e w  l i c e n s e e  a n d  t h a t  t r a n s­
fe r  o f  l o c a t i o n  a l s o  c o n f o r m s  to r e q u i r e m e n t s  u n d e r  t h e  p r o p o s e d  code, 
a n d  (2) a t t a c h m e n t  a n d  e x e c u t i o n  u p o n  l i c e n s e s  is a u t h o r i z e d  o n l y  
" t o  t h e  e x t e n t  o t h e r w i s e  p e r m i t t e d  b y  law" (Sec. 0 4 . 1 1 . 1 1 0 ) .  [The 
p o l i c y  o f  c u r r e n t  l a w  e x e m p t i n g  l i q u o r  l i c e n s e s  f r o m  e x e c u t i o n  (AS 
0 9 . 3 5 . 0 8 7 )  a p p e a r s  to b e  to p r o h i b i t  o n e  g e n e r a l  c r e d i t o r  f r o m  b e i n g  
a l l o w e d  to p l a c e  h i m s e l f  in a p r e f e r r e d  p o s i t i o n  o v e r  o t h e r  g e n e r a l  
c r e d i t o r s  of  a l i c e n s e e ;  s e e  C.Y. I n c o r p o r a t e d  v. B r o w n , 547 P . 2d 12 7 4  
(1978). In a s e p a r a t e  m e a s u r e  p r e p a r e d  by the C o d e  R e v i s i o n  C o m m i s­
s i o n  a n d  i n t r o d u c e d  i n t o  the c u r r e n t  l e g i s l a t u r e  as H B  56, t h e  e x e m p­
ti o n  o f  p r e s e n t  l a w  is c o n t i n u e d  to p r o t e c t  the l i c e n s e  f r o m  l e g a l  
p r o c e s s  to c o l l e c t  a n  u n s e c u r e d  d e b t  ( e x c e p t  for b a n k r u p t c y  p r o c e e d ­
ings) . It d o e s  n o t  e n c o m p a s s  s e c u r i t y  i n t e r e s t s  in l i c e n s e s  c r e a t e d  
c o n t r a c t u a l l y  u n d e r  the s t a t e ' s  c o d i f i c a t i o n  of A r t i c l e  9 o f  t h e  
U n i f o r m  C o m m e r c i a l  C o d e  (AS 4 5 . 0 5 . 6 9 0  - *45.05.794) to s e c u r e  p a y m e n t  
o r  p e r f o r m a n c e  o f  an o b l i g a t i o n ,  a n d  the r e v i s i o n  d o e s  n o t  b a r  
c r e a t i o n  of s u c h  s e c u r i t y  i n t e r e s t s  in the l i c e n s e  as w o u l d  o c c u r ,  
for e x a m p l e ,  w h e n  a l i c e n s e  p u r c h a s e r  e x e c u t e s  a w r i t t e n  c o n s e n t  to 
t r a n s f e r  the l i c e n s e  to the v e n d o r  as s e c u r i t y  i n  the e v e n t  o f  d e ­
f a u l t  o n  p a y m e n t  of the p u r c h a s e  p r i c e .  T h e  s t a t e  s u p r e m e  c o u r t  
r e c e n t l y  h e l d  t h a t  the r i g h t  to p e t i t i o n  the A B C  b o a r d  f o r  l i c e n s e  
t r a n s f e r  c a n  q u a l i f y  as a s e c u r i t y  i n t e r e s t .  S e e  Q u e e n  o f  t h e  No r t h ,
I n c . , v. L e G r u e , 582 P . 2d 1 4 4  ( 1 9 7 8 ) . ]

W i t h  the q u a l i f i c a t i o n s  n o t e d ,  the l i c e n s e  is i n t e n d e d  to be 
t r e a t e d  as o t h e r  p e r s o n a l  p r o p e r t y ;  the u s e  of t h e  l i c e n s e  h o w e v e r ,  

r e m a i n s  s u b j e c t  to r e g u l a t i o n  u n d e r  the p o l i c e  p o w e r s  o f  the state.
As a n  e x a m p l e  of the a p p l i c a t i o n  o f  this c o n c e p t ,  if a c e r t i f i c a t e  
to o p e r a t e  u n d e r  a l i c e n s e  is s u s p e n d e d  or r e v o k e d ,  the l i c e n s e  c a n  
s t i l l  b e  the s u b j e c t  of a n  a p p l i c a t i o n  for t r a n s f e r  to a n o t h e r  pa r t y ,  
w h o  t h e n  c a n  a p p l y  for a c e r t i f i c a t e  to o p e r a t e  a b u s i n e s s  u n d e r  
the l i c e n s e .

W h i l e  the d i s t i n c t i o n  b e t w e e n  l i c e n s e s  as p r o p e r t y  a n d  c e r t i f i c a t e s  
to o p e r a t e  is n o t  t r a d i t i o n a l  in s t a t u t e s  of the s t a t e s  r e l a t i n g  to 
a l c o h o l i c  b e v e r a g e  c o n t r o l ,  it is s u b m i t t e d  as a p r a c t i c a l  a n d  e q u i t­
a b l e  m e a n s  o f  b a l a n c i n g  a l i c e n s e e ' s  r i g h t  in t h e  c o n s i d e r a b l e  i n v e s t m e n t
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in his license with the state's power of regulating the alcoholic 
b e v e r a g e  business in the public interest. (The distinction is, 
moreover, far from novel; parallels might- be found, for example, 
in limited entry permits, w h i c h  are essentially freely t r a nsfer­
able and irrevocable, and regulation of use of the permits through 
the required fishing license, or even more familiarly, the right 
to own or dispose of a m o t o r  vehicle and the privilege to operate 
the vehicle.)

Only the holder of a license under the revision may qualify 
for a certificate to operate. As a ’technical point, it should 
be n o t e d  that the use of the term "license" in the revision in­
cludes certificates to operate, except where the latter term is 
expressly used in the context of a provision (Sec. 04.11.120(b).
[In this regard, a drafting correction should be noted at page 
37, line 16 of the draft; the term "license" should read " l i­
censee's certificate to operate". At page 37, line 18, "license" 
should read "certificate to operate".] However, interim certifi­
cates for a limited time period are authorized in a few cases for 
transitional purposes, mai n l y  the operation of licensed premises 
under a management agreement by a license purchaser, or the interim 
operation of premises of a deceased licensee (Sec'. 04.11.130).

ARTICLE 4. CLASSIFICATION OF LICENSES.

The revised article on types of licenses retains and stream­
lines existing classifications of licenses and clarifies the a p­
parent intent of existing law. In addition, a few limited changes 
in existing law are made, primarily as follows:

-- holders of recreational site licenses are authorized 
to sell hot-spiced wine at the site of a recreational 
event, in addition to beer (Sec. 0 4 . 1 1 . 1 4 0 ( 1 ) (G) ;

-- in-flight catering licenses are authorized for sale 
of alcoholic beverages to certificated domestic and 
international air c a r r i e r s ;

-- special permits, currently authorized only by r e g u­
lation under AS 4, are expressly provided for in the 
proposed statute (Sec. 04.11.140(1)(1) and Sec. 04.
11.145); the current special events permit is broadened 
to authorize sale of wine as well as beer by political 
and charitable organizations, as well as fraternal, 
civic or patriotic organizations (Sec. 04.11.145(a);

-- community liquor licenses, currently authorizing
beverage dispensary and retail package store licenses 
to first and second class cities, are authorized w i t h­
out the necessity of a local option election prohibiting 
sale of alcoholic beverages other than by the city or 
under a tourist facility license. In current adm i n i s t r a­
tive interpretation, the two references in AS 4 to comnmnit



liquor licenses (namely, AS 04.10.139 and 04.10.430(c)) 
are apparently construed to require such an election, 
but the statutes appear also to support the meaning 
•as clarified in the revision. In addition, the 
restriction of eligibility of cities under current law 
to cities not having a private beverage dispensary or 
retail package store license in effect within the m u n i­
cipal boundaries before June 1, 1970 is not retained.

ARTICLE 5. FEES AND TERMS.

No change is made in license and permit fees or duration.
As discussed above, licenses for which annual fees are not timely 
paid are not forfeited as under current law but instead lapse 
and may be reinstated within a three-year neriod upon payment 
of the accrued fees plus a penalty payment.

ARTICLE 6. APPLICATIONS.

Rather than stipulate by statute specific contents of a 
license application, as under current law, the revision vests 
the ABC board director with discretion to prescribe contents of 
an application (Sec. 04.11.190). The current requirement of law 
that a beverage dispensary or retail package store licensee be a 
one-year resident is not continued because of its doubtful consti­
tutionality .

The revised article also sets out statutory criteria for 
determining w h e ther or not a license and operating certificate 
issuance or transfer is in the best interests of the public 
(Sec. 04.11.210). Current law, while establishing objective 
criteria such as quotas for licenses and restrictions on who may 
hold a license or interest in licensed p r e m i s e s , provides little 
in the way of policy direction on the more subjective criteria 
of licensing. The proposed section is intended to define the 
criteria to provide some degree of specificity on this basic 
licensing consideration.

ARTICLE 7. RENEWALS, TRANSFERS,
SUSPENSIONS, REVOCATIONS.

As discussed above, license and operating certificate r e­
newals are provided for in the revision without the necessity of 
formal application as if for a new license. The current require­
ment of law that licenses must be exercised or active for at least 
30 days during the year preceding renewal is not retained in the 
revision (Sec. 04.11.230(d)); the apparent intent of the r e q u i r e­
ment, to discourage monopolistic practice, is understood to be 
within the scope of the anti-monopoly provisions of AS 45.52.
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The revision alters the requirement of current law that appli­
cations for transfers of licenses may not be approved unless all 
debts and taxes owed by the transferor to a creditor of the business 
are paid or satisfactory arrangements for payment made; rather, an 
affidavit of the transferor stating the amount of d e b t s _a n d _taxes 
owed and identifying the creditors is required, and notice is to be 
provided any creditor or taxing authority of the application and the 
amount owed" (Sec. 04.11.190(c)). While simplifying the transfer p r o­
cess and avoiding an ABC role of debt collecting, the modified r e­
quirement is considered an adequate balancing of the licensee's interest 
in transferring freely with the need for protection of creditors.

As indicated above, suspensions and revocations under the 
p r o posed code are intended to apply only to certificates to operate 
(the license being distinguished as a personal property right).
Grounds for certificate suspension and revocation are expressly set 
forth in the revision (Sec. 04.11.250) and are intended to specify 
grounds which appear fairly implied but are not stated in current law; 
they are based in part on current regulations in effect under existing 
law.

CHAPTER 14. LOCAL OPTION.

The current provision of law authorizing elections on sale of 
i ntoxicating liquors within cities, AS 04.10.430, has been completely 
redrafted to answer a number of questions on meaning and application 
of the provision as amended over the years (Sec. 04.14.010). The 
current law implies that at least two questions may be the subject of 
a local option election, namely, whether the city should be "wet" or' 
"dry", and, if not "dry", whet h e r  sale should be permitted only under
a community liquor license of the kind authorized first and second
class cities under other provisions of current law. This effect is
spelled out in the revision.

The current law's prohibiting in case of a 'dry" vote, 
further license issuance in the city "for a period of one year"
(AS 04.10.430(a)) seems to be so ambiguous as to intended effect 
that it is not retained, but the provision uuc'er current law for 
extraterritorial effect of a "dry" vote, so as to prohibit new 
beverage dispensary or package store licenses w.'thin five miles of 
the city, is continued. Should the option of a community liquor 
license rather than "dry" status be elected, no extraterritorial 
effect appears intended under present law or is provided for in 
the redraft.

Unlike the current law, the exclusion of all licenses within 
the city having elected the community liquor license rption carries 
no exception for tourist facility licenses anri.pvrpn^ -p renewals 
and transfers of existinr 1ir.eai.ses _a£_K£ll- AS..new_licen££S_(the 
only category affected under present l a w ) , but licenses issued 
before September 10, 1972 -- the effective date qf^the_c_nrrpnr law, 
authorizing local o p tion election ~for community licenses -- r e m a i n s 
unaf f ecte'31' "



Current law calling for a mandatory local option election 
in a city in w h i c h  there are no licensed premises before a 
license may be issued is continued and is intended to p r o h i­
bit sale under either a permit or license if the m a j ority vote 
is "dry", the same effect as under current law (Sec. 04.1402C)).

The one provision of current law wh i c h  now has the effect of 
authorizing local option election on the question of "wet" or "dry" 
(but not community license) status in unincorporated areas of the 
state, upon a 35 percent protest of license issuance, renewal or 
transfer, as noted above, is also retained and the effect of the 
election expressly spelled out and made consistent w i t h  the effect 
of a "dry" or subsequent "wet" vote w i t h i n  a city (Sec. 04.14.030).

Sales in an area in violation of a "dry" ban continue to be 
penalized as a misdemeanor (Sec. 04.14.040(a)). (The term " c l a s s’A 
m is demeanor is used in the revision to conform to classifications of 
penalties taking effect January 1, 1980 under ch. 166 SLA 1978, the 
criminal code revision.) . The revised section makes clear that mail 
or telephone orders originating from a "dry" area to a package store 
in an area not prohibiting sale do not per se constitute a v i o l a­
tion (Sec. 0 4 . 1 4 . 0 4 0 ( b ) ) .

Provisions specifically authorizing seizure of conveyances 
utilized in connection with illegally-sold alcoholic beverages 
and specifying the conditions of seizure are added to current 
law (Secs. 04.14.040 - 04.14.060), essentially as they appear in 
pending proposed alcoholic beverage control legislation introduced 
at the request of the Governor (HB 219 of the current L e g islatu e.)

The local option elections authorized in this article, while 
obviously principally intended as an alcoholic beverage regulatory 
means for rural areas, continue in the revision, as under current 
law, to be applicable within any city of the state, regardless of 
population or location. A 35 percent petition of municipal voters 
continues prerequisite to any local option election.

CHAPTER 16. REGULATION OF SALES 
AND DISTRIBUTION.

ARTICLE 1. OPERATION OF PREMISES.

The present prohibition of law on serving intoxicated persons 
is changes so as to proscribe serving "visibly intoxicated" persons, 
largely to facilitate enforcement as a practical matter (Sec. 04.16. 
050). In addition, the present restriction of law on permitting 
intoxicated persons to remain on licensed premises is modified 
so as to permit an intoxicated person to remain in order to avoid 
unreasonable risk of bodily harm to the person (Sec. 04.16.050).



The present law's restriction on credit sales of alcoholic 
beverages at retail (AS 04.15.085) is not retained in the revi­
sion. In prohibiting sales on credit (i.e., other than by cash 
or credit card) only to lodgers at a lodging place wh i c h  has a 
licensed premises, the present law appears discriminatory and 
seemingly inconsistent with common practice. (The lifting of 
the restriction against credit sales in the revision should 
not be confused w i t h  restrictions on credit applicable to li­
censee selling alcoholic beverages on a wholesale basis under 
the revision. Credit on inventory to retailers, as indicated 
above (Sec. 04.11.040(b), is specifically authorized for up to 
90 days o n l y ) .

Another provision of current law not continued in the 
redraft is the "B-Girl" provision, AS 04.15.090. The existing 
statute has been held unconstitutional as overbroad dis c r i m i n a­
tion in a 1973 state superior court decision (Dawn v. S t a t e , 
Superior Ct., 4th Jud. Dist., Cr.. No. 72-140), and its enforce­
ability in current form seems dubious. An enforceable provision 
adequate to deal w i t h  the problem area and free of constitutional 
problems is the subject of proposed ABC board regulations cur­
rently being promulgated and would seem a fei ible subject for 
treatment by regulation under the revision ai_o. (CSHB 47 am, 
repealing the current "B-Girl" statute was adopted in the House 
during the first session of the current Legislature, it might 
bi n o t e d . )

ARTICLE 2. MINORS.

The main revision effort with respect to current Title 4 p r o­
visions concerning minors has been to improve the organization of 
the existing law. A limited number of substantive refinements 
have been made. One makes clear that consumption of an alcoholic 
beverage by a person under 19 is unlawful (Sec. 04.16.070(b)).
Under present law, the offense is specified only by regulation 
(15 AAC 20.100(b); the validity of the regulation became the s u b­
ject of a state supreme court suit, resolved in favor of the state, 
(Michael v. State Q j. A l a s k a , 583 P . 2d 852 (1978)

The exemption under present law of parents and others from 
the prohibition on furnishing to minors is extended to furnishing 
b e t ween spouses and is specifically confined in application to 
furnishing in nonpublic places. The exemption is qualified so 
as not to bar prosecution for contributing to the delinquency of 
a minor if furnishing can be shown to have contributed to the 
delinquency (Sec. 04.16.070(e)(2).

The revision clarifies the present law rela.ing to signed 
statements of persons on licensed premises when their age as 19 
or over is questioned to require the signed statement only if 
adequate identification is not otherwise shown (Sec. 04.16.070(e), 
the apparent intent of current law. It also provides for treatment 
of minors as adults if arrested for a violation and specifically 
authorizes protective custody under AS 47.37.170 as an alternative 
to arrest in cases where the minor detained is intoxicated or in­
capacitated by alcohol (Sec. 04.16.100).
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ARTICLE 3.. DISTRIBUTION.

To the knowledge requirement imputed to licensees under 
current law, i.e., that the person from wh o m  they purchase 
alcoholic beverages on a wholesale basis is properly licensed, 
the revision adds a similar requirement for the person selling 
on a wh o l e s a l e  basis as to purchasers from him (Sec. 04.16.120).

The article also specifies that shipments of alcoholic beverages 
into and w i t h i n  the state for sale other than to licensees are c o n t r a­
band, w i t h  exceptions for mail and telephone orders, as authorized 
in the r e v i s i o n  at Sec. 04.14.040(b) and other exceptions as d e t e r­
mined  nec e s s a r y  by board regulation (Sec. 04.16.110). Current law 
specifically declares to be contraband only shipments into the state 
for sale other than to a licensee, but application of the concept 
to such shipments within the state seems implicit in the current law.
The present exemption of alcohol used for religious, industrial, 
pharmaceutical or medical purposes from the prevision is continued, 
in the definitions article of the revision (Sec. 04.90.040(2)).

CHAP T E R  85. MISCELLANEOUS PROVISIONS.

The bro a d  grant of authority to municipaliti.es under present law 
to adopt alcoholic beverage control ordinances consistent with the 
state law is retained, with an additional requirement that the ordinances 
not impede implementation of the policy of the state law (Sec. 04.85.010). 
The additional provision is intended to insure that the statewide policy 
set forth in the proposed title is paramount to local e n a c t m e n t s , which, 
strictly speaking, may be "consistent with" but not otherwise comport 
with the state policy.

Not continued in the revision is a provision of current law 
enacted in 1976, which authorizes in "dry" municipalities ordinances 
making sale a misdemeanor "whether the sale is made pursuant to license 
or otherwise" (AS 04.15.070). The revision provides for the phasing 
out of sale operations upon a "dry" vote; in addition, municipal 
authority already granted in the section to regulate consistently 
w i t h  state law would seem adequate for making sale in violation 
of local option a local as well as a state offense.

It might be noted that the exercise of municipal regulatory 
power by orgnized boroughs, both under the proposed code and 
current law, is assumed to be subject to the restrictions under 
AS 29 on borough acquisition of areawide borough powers and 
powers exercised by boroughs in the area outside cities only.

[A drafting oversight, omitting present law intended to be 
included in the revision should be corrected in this chapter of 
the tentative draft, as follows. At page 37, between lines 3 and 
4, insert:

"Sec. 04.85.020. REFUNDS TO MUNICIPALITIES. The amount of 
license fees, excluding wholesale license fees, collected under 
AS 04.11.170 'within a city, borough area outside a city, or unified 
munici p a l i t y  shall be refunded semi-annually to the city, borough
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or unified municipality. However, if the director determines 
the local government fails to exercise its power to enforce 
actively federal and state laws and regulations and local 
ordinances governing the manufacture, barter, sale and p o s s e s­
sion Of alcoholic beverages within the municipality, the 
commissioner or revenue may deny a refund under this section 
until the director determines enforcement is actively resumed."

The provision derives from AS 04.10.450.]

CHAPTER 90. GENERAL PROVISIONS.

The informal hearing and the appeals procedure for licensing 
set out earlier in the revision (Sec. 04.11.090) is applied in 
this chapter to all actions of the director. Under current law, 
the Administrative Procedure Act governs all proceedings under 
Title 4 (AS 04.05.030(f)). Summary suspension of the operating 
authority of premises is expressly authorized for up to seven 
days, however, without a right of hearing or apoeal (Sec. 04.90. 
020(b)) .

The chapter specifically designates ABC enforcement officers 
as peace officers and indicates their particular powers as enforce­
ment officers (Sec. 04.90.030).

The definitions section of the chapter incorporates the 
e xisting Title 4 definition of "alcoholic beverages" with two 
modifications; first, alcoholic beverages used for religious, 
industrial, pharmaceutical or medical purposes, as defined by 
ABC board regulations, are excluded and, second, any nonliquid 
substance having alcoholic content and intended for human consum- 
tion, i.e., "powdered alcohol", is included within the definition 
(Sec. 04.90.040(2)). With regard to the latter, it is recognized 
that the question of permitting any use of the relatively new 
substance, "powdered alcohol", is currently under legislative 
scrutiny, and the inclusion of this form of alcoholic beverage 
wit h i n  the definition is intended only to insure that it is 
subject to control should it not be prohibited entirely or 
separately regulated through other legislation.

"Transfers" as used in the proposed code is defined to i n­
clude both transfers of location and ownership (unless the context 
of a provision requires otherwise), and in addition, a transfer 
of ownership is defined to include replacing one named licensee 
with another or addition to a license of another named licensee; 
deletion of a named licensee would not itself be regarded as a 
transfer of ownership, requiring a formal application for trans­
fer (Sec. 04.90.040(21)).

"Municipality" is defined in the chapter to encompass both 
home rule and general law municipalities (Sec. 04.90.040(12)), 
an application not expressly stated in the current law but p r o­
bably effective under current judicial interpretation of the 
applicability of state statutes to home rule local governments.
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[As a technical refinement, at page 69, between lines 15 and 
16 of the tentative draft, a definition of "director" as the "board 
director" should be inserted.]

III. P O L I C Y  C O N S I D E R A T I O N S  F O R  T F E  L E G I S L A T U R E

As indicated in its transmittal statement, the commission has 
been working towards an essentially technical revision of Title 4, 
with the primary effort being to improve the organization and content 
of the current law without altering i t s .underlying policies. N o n e­
theless, in the course of its research effort described in the trans­
mittal statement, the commission has identified policy areas which 
it believes the Legislature should give particular attention to in 
developing and maintaining a modern and effective alcoholic beverage 
control law.

The commission is not recommending changes in present policies
necessarily but rather that, the policy concerns be reviewed by the
L e g i s l a t u r e .

Initially, some fairly specific concerns are briefly outlined, 
and, then, a fundamental policy concern noted. The specific concerns 
relate to:

A. A dministration

1. Composition of the ABC b o a r d , specifically the requirement by
law that two of the five board membt-rs be selected from the retail
alcoholic beverage industry. The state is apparently alone in 
requiring industry membership. The state's recent "sunset" review 
of the ABC recommends reduction of required industry membership to 
one member (see "A Performance Review of the Alcoholic Beverage 
Control Board", Division of Legislative Audit, State of Alaska, 
November 3, 1978, p. 8).

Board regulatory a u t h o r i t y , in terms of the broad statutory 
discretion conferred on the ABC board to regulate the industry 
"in the public interest". An alternative approach is to exercise 
control more by statutory means, with board rulemaking authority 
limited to designated subjects. Broad regulatory authority, h o w­
ever, is typical of almost all states utilizing boards as the 
control agency.

B . Licensing

1. The quota system of l i c e n s i n g , in terms of an evaluation 
of the validity of the traditional reasons advanced fo: l i m i t­
ing the number of licenses on a population basis, i.e., the 
encouragement of moderation and high standards of operation 
through protection from injurious competition. (A commission 
research report specifically explores this q u e s t i o n ) . An equitable 
means of phasing out quotas so as not to penalize licensees who
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have had to pay substantial prices for their licenses as a direct 
result of existing quota restrictions should be part of any 
consideration of eliminating quotas. Whether, under a continued 
quota system, some license types in addition to tourist facility 
licenses might be exempt is another concern.

2. Particular license-type con s i d e r a t i o n s , namely, the contemporary 
relevance of limiting sales to beer and wine under some licenses 
(e.g., restaurant, pub licenses), prohibiting package goods sales 
under beverage dispensary licenses, and prohibiting alcoholic 
b e v erage sales in grocery outlets, might be evaluated.

3. Municipal participation in the licensing p r o c e s s . There appears 
to he considerable concern at the local level w i t h  the effectiveness 
of the current law, which limits municipal partici p a t i o n  in the 
licensing process to a right of protest and hearing. Alternatives 
have been suggested which range from making the municipal recommenda­
tion for license approval or disapproval binding upon the state con­
trol agency unless arbitrary (at one time the law in the state) to 
dispensing with municipal participation entirely. Generally, a 
stronger role in municipal license approval appears to be favored
a" the local level. The subject appears to be of wid e s p r e a d  concern, 
and legislative reexamination of this aspec c of the current law seems 
especially indicated.

C. Local Option

1. Authorizing local option election choices in addition to the 
choices under present law, i . e . , "T,et~" , "dry1* or community license 
s t a t u s . In particular, authorizing communities wh i c h  change from 
" w e t ,ir~to "dry" status to further limit the number and types of 
outlets permitted by quota has been urged (most notably in a formal 
city council resolution conveyed to the commission; Resolution #250, 
1978, Bethel City Council). Other options wh i c h  have also been p r o­
posed are limited and unlimited community licenses (HB 219 of the 
current L e g i s l a t u r e ) , and election to permit only sales of beer and 
w i n e .

2. Authorizing local option elections in u n i n c o r p o r a t e d  a r e a s , 
e.g , outside-city areas of election precincts in the unorganized 
borough; under current law (retained in the revision), a very l i­
mited right of local option outside incorporated areas is authorized 
w i t h i n  two miles of village boundaries, and then only upon protest 
of a issuance, renewal or transfer within the v i l lage (Sec. 04.
030(a) discussed above).

3. Authorizing compensation to cc.nmunities voting "dry" for loss 
of alcoholic beverage sales tax revenge's-! A fear of economic loss 
from prohibiting alcoholic beverage sales appears to be a key and 
perhaps inappropriate consideration of local option elections 
under present law.



D. Enforcement

1. Improving the enforcement f u n c t i o n . Enforcement cf the ABC 
laws and regulations appears to be a particular problem area 
under the existing control system, w i t h  no immediate solution 
apparent. It has been proposed that ABC enforcement r e s p o n s i­
bilities with, respect to the 1300 outlets within the state be 
transferred from the ABC board to a special unit within the 
Department of Public Safety. This recommendation is made in 
the 'sunset" report noted above (at pp. 15-16 of the report, 
w i t h  a disserting view of the Department of Revenue set out at 
pp. 43(a) - 43(c), and comment of the ABC board chairman at pp.
4 4 ( a )  - 4 4 ( b ) ) .

Ore evident need is coordination of enforcement activities 
among; the ABC and state and local polj.ce agencies, an objective 
w h i c h  presumably could be at least partially attained through 
training programs and uniform enforcement procedures. These 
might be a starting point for legislative examination of policy 
options to strengthen enforcement efforts.

2. Alcoholic beverage control in rural a r e a s. Of all the concerns 
presented to the commission in the course of its research, none 
have been more forcefully and intensely presented than concern
for finding methods to control alcohol abuse in rural areas o* the 
state, particularly through control of bootlegging. Stiffer, i.e., 
felony, penalties tor at least aggravated cases of sales of a l c o­
holic beverage-s in areas where a local option election has made 
sales illegal, confiscation of vehicles used for bootlegging p u r­
poses (express authority for that purpose is conferred in the* 
revision, as r.oted above) and increased enforcement efforts seem 
to be the mair control techniques advanced to deal with bootlegging.

Additional approaches to control bootlegging, together with 
other proposals relating to bush area alcohol problems, are offered 
in HB 219 of the current Legislature. In a research report the 
commission has organized as a checklist possible policy alternatives 
coming to its attention on the concern. Without endorsing or r e c o m­
mending particular solutions, attention is called to this obvious 
p o l i c y  area needing legislative scrutiny. It: should also be noted 
that t:ho Criminal Justice Center of the University of Alaska has 
been reviewing the subject of alcoholic beverage control in rural 
areas of the state and presumably will )ffer substantive proposals 
in its project report.

3. Possible specific enforcement aids, p a r t i c u l a r l y -

a. Reducing hours of sale -- There is some evidence within 
the state that local action to move up taverr. and package store 
closing hours ::rom 5:00 a.m. to 2:00 a.m. weekdays has reduced 
police problems. Requiring package stores to close shortly before 
taverns is another alternative of possible practical benefit.

-17-



b. Raising m i n i m u m  drinking ages -- -Nationally, several states 
w h i c h  initially had lowered drinking ages have recently rais e d  them, 
partly in response to increases in alcohol-related auto accidents 
occurring concurrently w i t h  the lowered drinking age (whether 
r aising the m i n i m u m  results in a decrease of the accident rate
has apparently not been e s t a b l i s h e d ) .

c. Restricting the advertising of alcoholic beverages -- This 
is a subject under current revi e w  by the Treasury Department's 
Bureau of Alcohol, Tobacco and Firearms, as to the 40-year old 
regulations covering national advertising of alcoholic beverages, 
and it is also a subject treated in HB 219 of the current L e g i s l a­
ture (with the effect of permitting in-state advertising by m a n u­
facturers and wholesalers only). Restricting a d vertising is a 
key point of proposals by hea l t h  and alcoholism officials to dis­
courage excessive consumption.

d. Providing legislatively for rehabilitation of persons 
convicted of offenses as a result of alcohol problems, as an 
alternative permitted sentence -- Presently, the threat of jail 
or a fine precedes a defendant's consent to treatment; direct 
authority to impose the requirement of treatment, in place of a 
fine or imprisonment, might be considered. (A p r o v i s i o n  to this 
effect exists in the l^w now, as to rehabilitation of some drug 
offenders; see AS 17.12.120. It was also p r o posed as to alcohol- 
r elated offenses in SB 551 of the Tenth Legislature).

These approaches, again, are not being recommended but rather 
special attention is called to them as possible aids, to reduce 
enforcement problems wit h i n  the state, which seem to me r i t  further 
s t u d y .

4. L i a bility or immunity from liability in tort of third persons 
serving intoxicated p e r s o n s , a subject under current legislative 
consideration (CSSB 115 (Rules)).

A numb e r  of "scope limitations" on commission policy concerns 
should be noted here: (1) alcoholic beverage taxation and p r i cing •
policies -- such as rates of state and local taxation, and "resale 
price maint e n a n c e "  through price posting and price affirmation -- 
were not included wit h i n  the scope of the commission's research 
effort on Title 4 and are thus not referred to as possible policy 
concerns, (2) in commission d e l i b e r ; t i o n s , occasion has not yet 
been taken to communicate directly with representatives of the 
wholesale in'5 ^try, and their concerns thus may not be reflected 
in the review ;ove, and (3) while the commission is cognizant of 
the fact that a regulatory board is not the control agency in a 
number of the 32 "open license" states, (as distinguished from the 
18 "control" states having a monopoly, or "state-stores" system of 
control at the wholesale or retail l e v e l ) , the commission has p r e­
sumed the state ABC board as the regulatory agency.
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Finally, one overriding policy concern remains to be 
i d e n t i f i e d :

The relationship of laws restricting access to alcoholic 
beverages and alcohol-related problems in s o c i e t y . While much 
attention has been devoted nationally to prevention and treatment 
of alcoholism and alcohol abuse, surprisingly little in t h e  way 
of factual data seems to have been formulated nationally on t h e  

basic question of whether laws restricting legal access to alcohol 
help significantly to reduce alcohol-related problems. The basic 
thrust of a modern state regulatory policy would seem to depend 
on an assessment of that question.

There appear to be two distinct schools of thought on the 
subject. One, supported by alcoholism and health authorities, 
appears to hold that there is a clear relationship between 
overall alcohol consumption and the level of alcohol problems in 
society, and that restricting access through legal means is one 
way to discourage or reduce consumption and thereby lessen alcohol 
p r o b l e m s .

The rationale of reducing per capita consumption extends not 
only to direct means of l.^sening access (such as m i n i m u m  drinking 
ages and restrictions on hours and conditions of s a l e ) , but also 
to restrictions on advertising, to maintaining a reasonably constant 
relationship between the price of alcohol and levels of disposable 
income (e.g., increasing price according to increase of per capita 
disposable i n c o m e ) , and to other means forming a "constellation" 
of public policy efforts rendering alcohol a less accepted and 
significant aspect of our culture. Under this rationale t h e  

relevant question in governing alcoholic beverage manufacture and 
distribution wo u l d  be whether a proposed regulatory measure would 
contribute to higher consumption levels and therefore an increase 
in alcohol-related problems and the costs resulting from t h e m .

The contrary school of thought, supported and encouraged by 
the industry in large part apparently, holds that liberal or strict 
alcoholic beverage control laws have little effect on patterns of 
consumption and that attempts to control access to alcohol through 
legal means are not effective. Encouraging a healthy attitude to­
wards drinking, that is, moderation, rather than controlling 
availability, is urged as the appropriate public policy goal.

Perhaps the obvious disagreement on this fundamental question, 
and the research only beginning now to emerge to resolve it, helps 
explain the absence of any proposed "model law" of alcoholic 
beverage control and, as well, the differences in regulatory 
practices among the states. In any case, the commission has c o m­
piled research material from w i t h i n  and outside the state on this
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question, as well as other materials. A workbook.has been • 
maintained of in-state survey responses (with m a n y  specific 
suggestions), proposed legislation, checklists of policy 
alternatives, and commission research memoranda. Recorded 
and indexed commission deliberations have also been maintained, 
and other information compiled which should be of assistance in 
any current legislative evaluation of the underlying policy of 
Title 4. As indicated, the commission views the policy concerns 
identified in this supplement as the prerogative of the L e g i s l a­
ture to decide.

As also indicated in the transmittal statement accompanying 
its tentative draft of Title 4, while the commission has not yet • 
taken final action, it plans no further action on AS 4 until r e­
ceiving further direction from the Legislature.

i
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ERRATA SHEET

To accompany tentative draft of revision of Title 4 

(submitted April 18, 1979)

Page Line Delete Insert

1 18 "wholesale" wholesaler
2 ‘ 15 "lease" least
4 23 - "and"
5 12 "otherwise"
6 9 "or" after "issued": (comma) ,
6 18, 22 "(a)" (d)

10 26 after " p e r t y " : subject to this
title

11 5 after "title": excluding sec. II1
of this chapter

22 21 after "0lQ>r: and AS 04.14.030
22 22 "reinststed" reinstated
23 24 "or otherwise revoked"
24 12 "this chapter" (a) and (b) of this section and

s e c . 200 of this chapter and 
AS 04.14 ---------

25 1 "and"
25 ' 7 (period) (semicolon) j_
27 14 after "fee": and irrespective of

the type of license he holds-
28 28 "order" orders
30 19 "and certificate to

operate"
31 21 after "except": alcoholic
31 25 after " p e r s o n .": (b)
31 29 "(b)" (c)
32 4 "No" after "(a)": Except as provided

in (b) of this section, no
32 25 "deliver" furnish ~
33 18 (first) "or" "(comma) ^
33 18, 23 after "serving": or furnishing
35 12 "Sec. 04.16.100" Sec. 04.16.110

17 "Sec. 04.16.110" S e c . 04.16TT2Q
35 23 (semicolon) fcomma) ,
36 4 "Sec. 04.16.110" Sec. 04.16.130
36 11 "Sec. 04.16.120" Sec. 04.16TT50
36 20 (period) following

"CHAPTER"
36 21 "ELECTIONS" RESTRICTIONS
37 13 add: AS 04.85.010(a)
37 16 "license" licensee's certificate to operati
37 18, 19, 21 "license" certificate to operate
37 25 (comma) ","
38 4 after "section": , and AS 04.

1 1 . 1 3 0 ( d ) (2)
38 5 ' license"
42 3 a f t e r  " l ic e n s e s " :  o r  p e rm its
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f JAY S. HAMMONO, GOVERNOR

P U B L I C  D E F E N D E R  A G E N C Y 716 W. 4th Avenue, Suite 500 
Anchorage, Alaska 99501 
Phone: (907) 279-7541 

PHONE: (907) 279-7541

April 25, 1980

Rep. Charles H. Parr,
Chairman
House Judiciary Committee 
Pouch V
Juneau, Alaska 99811 

Dear Representative Parr:

Enclosed are copies of previous correspondence to Senator Robert
H. Ziegler regarding Senate Bill 511. As I understand it, this 
bill has passed the Senate and is now in your committee. As I 
told Senator Ziegler, I don't want you to think my comments are a 
comprehensive analysis of the modifications, but I think it 
important that the Judiciary Committee realize that these pro­
posed revisions are not all just corrections of drafting errors. 
Some of them pertain to substantive issues and deserve serious 
policy review by the committee.

B r i a n  Shortell, 
P ublic D e f e n d e r

Enclosure
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JAY S. HAMMOND. COiFRNOR

p u u l i c  i n : u : x i > i : n  a g e n c y  ^ " w ^ - ^ . s ^ e s o o
Anchorage. Alaska 99601 

' Phone: (907127j|.7541 „

April 14, 1980

Senator Robert H. Z i e g l e r / S r .
Pouch V 
State Capitol 
Juneau, AK 99811

Re: SB 511

Dear Senator Ziegler:

I received a copy of SB 511 with a cover letter from Daniel 
Hickey, Chief Prosecutor, during the month of March. I 
have looked over the modifications to the new Criminal 
Code and have some comments to make about them. I hope 
you will not think that I have examined these provisions 
exhaustively, but I ha ye circulated them to the various 
public defender offices around the state and asked for 
comments. When I receive them, I will certainly pass any 
relevant c r i ticism or suggestions on to you.

For my own part, I would direct your attention to Section
11.46.220, which makes it a felony to shoplift a firearm.
It seems to me that this statute will not do much to 
protect the public, and it threatens to make felons out 
of a class who do not need this kind of stigma. Presumably, 
the intent of the statutory modification is to provide 
protection for the public by making the penalties for theft 
of dangerous weapons so stringent that the class of people 
who might ordinarily shoplift them would be deterred. How­
ever, it is my experience that most shoplifters are young 
and are not the type of people who will pursue a life of 
crime. They are also frequently fascinated with firearms, 
not because they want to shoot someone, but because they, 
like many other Alaskans, are hunting or target practice 
enthusiasts. Thus, if the statute is modified to make a 
felony of what has traditionally been a misdemeanor, the 
class of people the legislature will be penalizing is not 
one we traditionally think of punishing as felons.



I have some other problems with the concealment of merchandise 
statute as it would be modified by Section 11.46.220.
Addition of the vague phrase, "or with intent to appropriate 
the merchandise" merely dilutes traditional larceny requirement.

With regard to AS 11.41.440(a), I would ask thet the legislature 
consider carefully the reasons why it woulc. want to add the 
broad, "aids, induces, causes, or encourages" language to 
a statute which deals with the problem of sexual abuse of 
minors in a concise way. I am particuarly bothered by 
the words "aids" and "encourages", which encompass a whole 
lot of behavior the legislature may not really want to punish 
by a term of imprisonment of up to five (5) years.

I would also urge deletion of the modifications to AS
11.51.130(b)(3) and (5). I think the reasons are obvious —  
these statutory modifications are overbroad and really 
reach beyond the limits of reasonable criminal statutes.

The same type of criticism as has been made above in regard 
to other statutes may be applied to the proposed modifications 
in AS 11.81.620(b). The definition of factual mistake, I 
submit, does not need the language of reasonableness attached 
to it. Of course, this modification would give prosecutors 
more room to argue, but that does not necessarily make it 
desirea^le.

My final comment is directed at the proposed change to 
AS 11. 8 1 . 9 0 0 (b) (12). It does seem to be overkill to define 
the term "deadly force" as encompassing the pointing of a 
firearm and intentionally placing another person in fear of 
imminent serious physical injury. I would urge that the 
definition not be expanded.

I hope you will not take these comments as an exhaustive 
analysis of the proposed modifications to the criminal code. 
However, I hope you and the Judiciary Committee will take them 
into consideration when you decide whether or not SB 511 should 
pass in its current form.

V e r y  t r u l y  yo u r s ,

Public Defender

BS:mb
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IN  THE SENATE
O f f e r e d :  4/18/80R e f e r r e d :  R u le s

BY THE JU D IC IA R Y  COMMITTEE CS FOR SENATE BILL NO. 511 am IN THE LEGISLATURE OF THE STATE OF ALASKA IELEVENTH LEGISLATURE -  SECOND SESSION A BILL fFor an A ct  e n t i t l e d :  "An A ct  r e l a t i n g  to  the  c r i m i n a l  lawn o f  th e  s t a t e ;  andp r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASK/:* S e c t i o n  1 . AS 1 1 .3 1 .1 0 0  i s  amended by a d d in g  a new s u b s e c t i o n  t o  re a d :(e) I f  the  crim e a tte m p te d  i s  an u n c l a s s i f i e d  crim e d e s c r i b e d  i n  a s t a t e  law which i s  n o t  p a r t  o f  t h i s  t i t l e  and no p r o v i s i o n  f o r  punishm ent o f  an a tte m p t  to  commit the  crim e  i s  s p e c i f i e d ,  the  p u n ish m en t f o r  th e  a tte m p t  i s  im priso nm en t f o r  a term o f  n ot more th a n  h a l f  th e  maximum p e r io d  p r e s c r i b e d  as punishm ent f o r  th e  i c l a s s i f i e d  c r i m e ,  o r  a f i n e  o f  n o t  more th a n  h a l f  th e  amount o f  th e  maximum f i n e  p r e s c r i b e d  as p u n i s h ­ment f o r  the  u n c l a s s i f i e d  c r im e ,  or b o t h .  I f  th e  crime, a t t e m p t e d  i sp u n is h a b le  by an i n d e t e r m i n a t e  or l i f e  term , th e  a tt e m p t  i s  a c l a s s  A f e l o n y .* S e c .  2 .  AS 1 1 .3 1 .1 1 0  i s  amended by a d d in g  a new s u b s e c t i o n  to  r e a d :(d) I f  th e  crim e  s o l i c i t e d  i s  an u n c l a s s i f i e d  crim e  d e s c r i b e d  i n  a s t a t e  law which i s  n o t  p a r t  o f  t h i s  t i t l e  and no p r o v i s i o n  f o r  punishm ent o f  a s o l i c i t a t i o n  to  commit the  crim e i s  s p e c i f i e d ,  th e  punishm ent f o r  th e  s o l i c i t a t i o n  i s  im prisonm en t f o r  a term o f  n o t  more th a n  h a l f  the maximum p e r io d  p r e s c r i b e d  as punishm ent f o r  the  u n c l a s s i f i e d  c r im e ,  or a f i n e  o f  not more th a n  h a l f  th e  maximum f i n e  p r e s c r i b e d  as punishm ent f o r  the u n c l a s s i f i e d  c r im e ,  or b o t h .  I f  the  crim e s o l i c i t e d  i s  p u n is h a b leby an i n d e t e r m i n a t e  or l i f e  te rm , th e  s o l i c i t a t i o n  i s  a c l a s s  A f e l o n y .* S e c .  3 .  AS 1 1 .4 1 .1 1 5 ( e )  i s  amended to  r e a d :(e) N o th in g  i n  (a) or_ [ , ]  (b) [ ,  OR (d ) ] o f  t h i s  s e c t i o n  p r e c lu d e s- 1 -  CSSB 511 am
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a p r o s e c u t i o n  f o r  or  c o n v i c t i o n  o f  m a n s la u g h t e r  or any o t h e r  crim e  n o t  s p e c i f i c a l l y  p r e c l u d e d .* S e c .  4 .  AS 1 1 .4 1 .2 1 0 ( a )  i s  r e p e a l e d  and r e - e n a c t e d  to  r e a d :(a) A p e r so n  commits th e  cr im e  o f  a s s a u l t  i n  th e  se c o n d  d e g r e e  i f( 1 ) w it h  i n t e n t  to  c a u s e  p h y s i c a l  i n j u r y  to  a n o t h e r  p e r s o n ,  he c a u s e s  p h y s i c a l  i n j u r y  t o  any p e r so n  by means o f  a d a n g e ro u s  i n s t r u ­ment i ( 2 ) W ith i n t e n t  t o  c a u s e  p h y s i c a l  i n j u r y  to  a n o t h e r  p e r s o n ,  he c a u s e s  s e r i o u s  p h y s i c a l  i n j u r y  t o  any p e r s o n :  O r
~ ^  (nt

(^) he r e c k l e s s l y  c a u s e s  s e r i o u s  p h y s i c a l  i n j u r y  t o  a n o t h e r  p e r so n  by means o f  a d a ngerou s i n s t r u m e n t .  ^  ^*  S e c .  AS 1 1 . 4 1 . 230JjE££2») i s  amended t o  r e a d :  -  f t d d  A  -
* S e c .  AS 1 1 .4 1 .3 0 0 ( a ) ( 1 ) ( C )  i s  amended to  r e a d :(C) i n f l i c t  p h y s i c a l  i n j u r y  upon him or s e x u a l l y  a s ­s a u l t  him o r  p l a c e  him or a t h i r d  p e r so n  in  a p p r e h e n s io n  t h a t  a ny p e rso n  w i l l  be s u b j e c t e d  t o  s e r i o u s  p h y s i c a l  i n j u r y  or s e x u a l  a s ­s a u l t  )*  S e c . ^ .  AS 1 1 .4 1 .4 1 0 ( a ) ( 3 )  i s  amended to  r e a d :(3) b e i n g  16 y e a r s  o f  age or o l d e r ,  he e n g a g e s  i n  s e x u a l  p e n e t r a t i o n  w ith  a n o th e r  p e r so n  un der 13 y e a r s  o f  age or a i d s ,  i n d u c e s ,  c a u s e s  or e n c o u r a g e s  a p e rso n  under 13 y e a r s  o f  age to  e ngage  i n  s e x ­u a l  p e n e t r a t i o n  w ith  a n o t h e r  p e r s o n : or*  S e c . ^ .  AS 1 1 .4 1 .4 4 0 ( a )  i s  amended t o  r e a d :(a) A p e r so n  commits th e  cr im e  o f  s e x u a l  abuse o f  a m inor i f ,  b e i n g  16 y e a r s  o f  age or  o l d e r ,  he [ENGAGES IN]- 2 -  CSSB 511 am
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( 1 ) e n g a ge s  i n  s e x u a l  p e n e t r a t i o n  w it h  a p e r s o n  who i s  under 16 y e a r s  o f  age b u t  13 y e a r s  o f  age  or o ld e r  or a i d s ,  i n d u c e s ,  c a u s e s or e n c o u r a g e s  a p e r so n  under 16 y e a r s  o f  ago but 13 y e a r s  o f  age o r  o l d e r  t o  e ngage  i n  s e x u a l  p e n e t r a t i o n  w ith  a n o t h e r  p e r s o n ; [OR]( 2 ) e n g a ge s  in  s e x u a l  c o n t a c t  w ith  a p e r s o n  who i s  u n d e r  13 y e a r s  o f  age or a i d s ,  i n d u c e s ,  c a u s e s  or  e n c o u r a g e s  a p e r so n  under13 y e a r s  o f  age to  engage i n  s e x u a l  c o n t a c t  w ith  a n o t h e r  p e r s o n ;  o r(3) a i d s ,  i n d u c e s ,  c a u s e s  or e n c o u r a g e s  a p e r s o n  who i s  u n ­d e r  16 y e a r s  o f  age to  engage i n  co n d u c t  d e s c r i b e d  i n  AS 1 1 . 4 1 .4 5 5 ( a ) -
(2) - (6).

Sec.(0- AS 1 1 .4 6 .2 1 0 ( b )  i s  amended to  r e a d :(b) I t  i s  not a d e fe n s e  to  a p r o s e c u t i o n  b ased  on t h e f t  by f a i l ­u r e  t o  make r e q u i r e d  d i s p o s i t i o n  o f  fu n d s r e c e i v e d  o r  h e l d  [UNDER T H IS SECTION] t h a t  i t  may be i m p o s s i b l e  to  i d e n t i f y  p a r t i c u l a r  p r o p e r t y  as  b e l o n g i n g  t o  th e  v i c t i m  a t  th e  tim e o f  th e  d e f e n d a n t ' s  f a i l u r e  t o  make th e  r e q u i r e d  payment or d i s p o s i t i o n .S e c .  1 ^ . AS 1 1 .4 6 .2 2 0  i s  amended to  r e a d :S e c .  1 1 .4 6 .2 2 0 .  CONCEALMENT OF MERCHANDISE. (a) A p e r so n  com m its t h e  crim e o f  co n ce a lm e n t  o f  m e rch a n d ise  i f  w it h o u t  a u t h o r i t y  he know­i n g l y  c o n c e a l s  on or  abou t h i s  p e rso n  th e  m e r ch a n d ise  o f  a c o m m e r c ia l  e s t a b l i s h m e n t ,  n o t  p u rch a sed  by th e  p e r s o n ,  w h ile  s t i l l  upon th e  p r e m is e  o f  the  com m ercia l e s t a b l i s h m e n t ,  w ith  i n t e n t  to  d e p r i v e  th e  owner o f  th e  m e r c h a n d ise  or w ith  i n t e n t  to  a p p r o p r i a t e  th e  m e r c h a n d i s e .(b) M e rc h a n d ise  found c o n c e a le d  upon or a b ou t th e  p e r s o n  w hich has n ot been p u rc h a se d  by the  p e r so n  i s  prima f a c i e  e v i d e n c e  o f  a knov/ing c o n c e a l m e n t .(c) C o n ce a lm e n t o f  m e r ch a n d ise  i s(1) a c l a s s  C f e l o n y  i f  the  m e r c h a n d is e i s  a f i r e a r m  o r  th e  v a lu e  o f  th e  m e rch a n d ise  i s  $500 or morej- 3 -  CSSB 511 am



(2) a c l a s s  A m isdem eanor i f  th e  v a l u e  o f  t h e  m e r ch a n d ise  i s  $50 or more bu t l e s s  th a n  $500»(3) a c l a s s  B m isdem eanor i f  th e  v a l u e  o f  t h e  m e r ch a n d ise  i s  l e - a  th a n  $50.*  S e c .  12.. AS 1 1 .4 6 .3 2 0 ( a ) ( 1 )  i s  amended to  r e a d :(1) on la n d  [REAL PROPERTY] w ith  i n t e n t  to  commit a crim e on t h e  la n d  [THAT REAL PROPERTY]; or*  S e c .  1^. AS 1 1 .4 6 .4 8 2 ( a ) ( 4 )  i s  amended to  r e a d :(4) he d r i v e s ,  towB away, o r  t a k e s  th e  p r o p e l l e d  v e h i c l e  o f  a n o t h e r  and th e  v e h i c l e  or  any o t h e r  p r o p e r t y  o f  a n o t h e r  i s  damaged or  t h e  owner i n c u r s  r e a s o n a b le  e x p e n se s  as a r e s u l t  o f  th e  l o s s  o f  u se  o f  th e  v e h i c l e  i n  a t o t a l  amount o f  $500 or more [DAMAGES THE VEHICLE IN AN AMOUNT OF $500 OR MORE OR CAUSES THE OWNER TO INCUR REASONABLE EXPENSES OF $500 OR MORE AS A RESULT OF THE LOSS OF USE OF THE V E H IC L E ] .*  S e c .  1^. AS 1 1 .4 6 .6 0 C  i s  r e p e a le d  and r e - e n a c t e d  t o  r e a d :S e c .  1 1 . 4 6 .6 0 0 .  SCHEME TO DEFRAUD. (a) A p e r so n  commits th e  cr im e  o f  scheme t o  d e f r a u d  i f  he e n g a ge s  i n  co n d u c t  c o n s t i t u t i n g  a scheme ( 1 ) to  d e f r a u d  f i v e  or more p e rso n s  or t o  o b t a i n  p r o p e r t y  or s e r v i c e s  from f i v e  or more p e rso n s  by f a l s e  or f r a u d u l e n t  p r e t e n s e ,  r e p ­r e s e n t a t i o n ,  or  p ro m ise  and o b t a i n s  p r o p e r t y  or s e r v i c e s  i n  a c c o r d a n c e  w ith  the  scheme: or( 2 ) t o  d e f r a u d  one or more p e rso n s  o f  $ 1 0 , 0 0 0  or  t o  o b t a i n  $ 1 0 , 0 0 0  or  more from  one or  more p e r so n s  by f a l s e  or  f r a u d u l e n t  p r e t e n s e ,  r e p r e s e n t a t i o n ,  or  prom ise and o b t a i n s  p r o p e r t y  or s e r v i c e s  i n  a c c o r ­dance w it h  th e  schem e.(b) Scheme t o  d e f r a u d  i s  a c l a s s  B f e l o n y .*  S e c .  1^. AS 1 1 .4 6 .6 2 0 ( d )  i s  r e p e a le d  and r e - e n a c t e d  t o  r e a d :(d) M i s a p p l i c a t i o n  o f  p r o p e r t y  i s- 4 -  CSSB 511 am



I. »

(1) a c l a s s  C f e l o n y  i f  th e  v a l u e  o f  th e  p r o p e r t y  m i s a p p l i e d  i s  $500 or more;(2) a c l a s s  A m isdem eanor i f  th e  v a lu e  o f  th e  p r o p e r t y  m i s ­a p p l i e d  i s  l e s s  th a n  $500.*  S e c .  l £ .  AS 1 1 .5 1 .1 3 0 ( a )  i s  amended to  r e a d :(a) A p e rso n  commits th e  cr im e  o f  c o n t r i b u t i n g  to  th e  d e l in q u e n c yo f  a m inor i f ,  b e in g  19 y e a r s  o f  age or o)'.der, he(1) a i d s ,  i n d u c e s , c a u s e s ,  or e n co u ra g e s  [PERMITS] a c h i l d
»'un der 18 y e a r s  c f  age to  do any a c t  p r o h i b i t e d  by s t a t e  law ;(2) [INDUCES, CAUSES, OR PERMITS A CHILD UNDER 18 YEARS OF AGE TO PARTICIPATE IN UNLAWFUL GAMBLING;](3) a i d s ,  i n d u c e s ,  c a u s e s ,  or e n c o u r a g e s  [PERMITS] a c h i l dun der 18 y e a r s  o f  age t o  e n t e r  o r  rem ain  i n  a b u i l d i n g  where th e  u n la w fu l

i c j h<s>prt (tajcs a l e  o f  a drug o c c u r s ;  or l.L a -____________ _— .(4) e n g a g e s  in  s e x u a l  c o n t a c t  w ith  a c h i l d  un der 16 y e a r s  o f  a ge  bu t 13 y e a r s  o f  age or o l d e r ; or(5) a i d s ,  i n d u c e s ,  c a u s e s ,  or e n c o u r a g e s  a c h i l d  under 16 y e a r s  o f  age to  be a b s e n t  from  th e  c u s to d y  o f  a p a r e n t ,  g u a r d i a n ,  or c u s ­t o d i a n  or from s c h o o l ,  w it h o u t  j u s t  c a u s e .* S e c .  l"^. AS 1 1 .5 6 .3 1 0 ( a ) ( 1 ) ( B )  i s  amended to  r a d:(B) o f f i c i a l  d e t e n t i o n  f o r  [ON A CHARGE OF] a f e l o n y  o r  f o r  e x t r a d i t i o n ;  or* S e c .  1^. AS 1 1 .5 6 .3 2 0  i s  r e p e a le d  and r e - e n a c t e d  to  r e a d :S e c .  1 1 .5 6 .3 2 0 .  ESCAPE IN THE THIRD DEGREE. (a) A p e rso n  commits th e  crim e o f  e sc a p e  in  th e  t h i r d  d e g r e e  i f  he( 1 ) removes h i m s e l f  from  o f f i c i a l  d e t e n t i o n  d u r in g  any l a w f u l  movement or a c t i v i t y  i n c i d e n t  to  c o n fin e m e n t  w it h i n  a c o r r e c t i o n a l  f a c i l i t y  f o r  a m isdem eanor; or(2) v i o l a t e s  AS 1 1 .5 6 .3 4 0  or  1 1 .5 6 .3 5 0  and l e a v e s  or a t t e m p t s- 5 -  CSSB 511 am
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r  7 * S e c  \) 6 6 ^ 5 0  (& ) $  h e  r & d
(jO  f t  yxt*o* CO**\h -fUd CrhQ c f  $.<?<=,$to* o h

ie + o d b  in  j h l  P ir s i  /£  " I 'M  P " ^ ) e c l c j t
f c  rl> C c n h M s  o r  h i  f O c ^ ^ ^ C S  *  J e'»D>'tj

r* c c tj gtfir-r. U Sec/ O f  l lW 'd c h l h a  b e  t f s r '  [ p  ? /e
Q y n w j v c y ]  U s<?c/ lv) ^  o p e r a t e *  o r  prorx j i ^ j  (f- 

*0 (AnltiHfft*/ jCiftlo /i/icj GnfayjprisQt o  le a v e  t h e  s t a t e .(b) E sca p e  i n  th e  t h i r d  d e g re e  i s  a c l a s s  C f e l o n y .*  S e c .  14j. AS 1 1 .5 6 .3 3 0 ( a )  i s  amended t o  r e a d :(a) A p e r so n  commits th e  crim e o f  e sc a p e  in  t h e  f o u r t h  d eg re e  i f ,w it h o u t  l a w f u l  a u t h o r i t y ,  he removes h i m s e l f  from o f f i c i a l  d e t e n t i o n  f o r  [ON A CHARGE OF] a misdemeanor [OR I F  HE VIOLATES AS 1 1 .5 6 .3 4 0  OR 1 1 . 5 6 . -  350 AND LEAVES OR ATTEMPTS TO LEAVE THE ST AT E].*  S e c .  'JIQ. AS 1 1 .5 6 .3 7 0 ( a )  i s  amended t o  r e a d :(a) A p u b l i c  s e r v a n t  who i s  r e q u i r e d  by law to  have c h a r g e  o f  a p e r so n  a r r e s t e d  f o r ,  ch a r g e d  w ith  or c o n v i c t e d  o f  a crim e commits the  crim e o f  p e r m i t t i n g  an e sc a p e  i f  w ith  c r i m i n a l  n e g l i g e n c e  he p e r m its  a p e r so n  under o f f i c i a l  d e t e n t i o n  to  e s c a p e ,*  S e c .  2 ^ . AS 1 1 .6 1 .2 1 0 ( a ) ( 1 )  i s  amended to  r e a d :( 1 ) p o s s e s s e s  on h i s  p e rso n  a f i r e a r m  w h i le  under the i n ­f l u e n c e  [H IS PHYSICAL OR MENTAL CONDITION I S  SUBSTANTIALLY IMPAIRED AS ARESULT OF THE INTRODUCTION] o f  an i n t o x i c a t i n g  l i q u o r  o r  dru g  [INTO HIS BODY],* S e c .  2 X  AS 1 1 .6 1 .2 1 0  i s  amended by a d d in g  a new s u b s e c t i o n  to  r e a d :(c) For p u rp o se s  o f  (a )(1 )  o f  t h i s  s e c t i o n ,  a p e rso n  i s  under th e  i n f l u e n c e  o f  an i n t o x i c a t i n g  l i q u o r  or drug when, as  a r e s u l t  o f  the i n t r o d u c t i o n  o f  an i n t o x i c a t i n g  l i q u o r  or drug i n t o  h i s  b o d y , h i s  p h y s i ­c a l  o r  m en tal a b i l i t i e s  a re  im p a ir e d  so t h a t  he no lo n g e r  h a s  th e  a b i l i t y  to  p o s s e s s  a f i r e a r m  w ith  the c a u t i o n  c h a r a c t e r i s t i c  o f  a sob er p erso n  o f  o r d i n a r y  p ru d e n ce  under th e  same o r  s i m i l a r  c i r c u m s t a n c e s .* S e c .  2j^. AS 1 1 .6 1 .2 2 0 ( b ) ( 1 )  i s  amended to  r e a d :(1) in  h i s  d w e l l i n g  or on land owned or l e a s e d  hy him [PRO­PERTY] a p p u r t e n a n t  to  h i s  d w e iT in g i  or*  S e c .  2 ^  AS 1 1 .8 1 .3 0 0  i s  r e p e a le d  and r e - e n a c t e d  to  r e a d :S e c .  1 1 . 8 1 .3 0 0 .  JU S T IF IC A T IO N : DEFENSE. E x c e p t  as o t h e r w is e- 6 -  CSSB 511 am



s p e c i f i e d  i n  t h i s  t i t l e ,  j u s t i f i c a t i o n  as p r o v id e d  i n  AS 1 1 .8 1 .3 2 0  -  1 1 .8 1 .4 3 0  i s  a d e f e n s e .
36* S e c .  9 -  AS 1 1 .8 1 .4 0 0  i s  amended by a d d in g  new s u b s e c t i o n s  to  r e a d :(c) The e x c e p t i o n  i n  (a ) ( 2 )  o f  t h i s  s e c t i o n  i s  an a f f i r m a t i v e  d e f e n s e  to  a p r o s e c u t i o n  f o r  an o f f e n s e  a r i s i n g  o u t  o f  th e  use o f  f o r c e  i n  r e s i s t i n g  an a m  st under t h  c ir c u m s t a n c e s  s p e c i f i e d .(d) I n  t h i s  s e c t i o n ,  " u n l a w f u l "  means t h a t  t h e r e  was no p r o b a b le  c a u s e  to  a r r e s t .  The i s s u e  w heth er t h e r e  was p r o b a b le  c a u s e  t o  a r r e s t ,  when an a f f i r m a t i v e  d e f e n s e  i s  r a i s e d  under (c) o f  t h i s  s e c t i o n ,  i s  a q u e s t i o n  o f  law to  be e s t a b l i s h e d  by th e  c o u r t  s i t t i n g  w it h o u t  a j u r y .
m* S e c .  AS 1 1 .8 1 .6 0 0 ( b )  i s  r e p e a le d  and r e - e n a c t e d  t o  r e a d :(b) A p erso n  i s  not g u i l t y  o f  an o f f e n s e  u n le s s  he a c t s  w ith  a c u l p a b l e  m en tal s t a t e ,  e x c e p t  t h a t  no c u lp a b l e  m en tal s t a t e  must be p ro v ed ( 1 ) i f  th e  d e s c r i p t i o n  o f  the  o f f e n s e  does n o t  s p e c i f y  a c u l ­p a b l e  m en tal s t a t e  and th e  o f f e n s e  i s(A) a v i o l a t i o n :  or(B) d e s i g n a t e d  as one o f  " s t r i c t  l i a b i l i t y " }  o r( 2 ) I f  a l e g i s l a t i v e  i n t e n t  t o  d is p e n s e  w it h  th e  c u l p a b l e  m e n ta l  s t a t e  re q u ire m e n t  i s  p r e s e n t .* S e c .  2$. AS 1 1 .8 1 .6 2 0 ( b )  i s  amended to  r e a d :(b) A perso n  i s  n ot r e l i e v e d  o f  c r i m i n a l  l i a b i l i t y  Cor c o n d u c t

Ib e c a u s e  he en g a ge s i n  the c o n d u c t  under a m ista k e n  b e l i e f  o f  f a c t ,  u n l e s s ( 1 ) th e  f a c t u a l  m is t a k e  1 :  a r e a s o n a b le  one t h a t  n e g a t e s  the c u l p a b l e  m en tal s t a t e  r e q u i r e d  f o r  the  com m ission o f  th e  o f f e n s e j( 2 ) th e  p r o v i s i o n  o f  law d e f i n i n g  th e  o f f e n s e  or a r e l a t e dp r o v i s i o n  o f  law e x p r e s s l y  p r o v id e s  t h a t  the  f a c t u a l  m is t a k e  c o n s t i t u t e sa d e f e n s e  or e xe m p tio n } or
-7- CSSB 511 am
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<b) In  .d d i-  ‘ on to  th e  a u t h o r i t ,  6r a „ te d  un d e r ( . )  o f  t h i .

° n ' ‘  Pe“ Ce ° f f lC e r  W lth ° Ut * - 7  a r r e s t  .  p e rson  when he h e .
r a a s o n s h le  c .u s e  f o r  h e l i e v in g  t h . t  th e  p e rso n  h e . c o a t e d  . s s s u U  in  
t h e ^ d j d e g r e e  u n d e r AS 11.41.230(e)(1,  . g# ln, t  .  member o f  ^  ^

•*SeC .  3 3 . -4$ te.2 5 .0 3 0Q,')

(3) th e  f a c t u a l  m is t a k e  i s  a r e a s o n a b le  one [OF A KIND] t h a t  s u p p o r ts  a d e fe n s e  o f  j u s t i f i c a t i o n  as p r o v id e d  i n  AS 1 1 ,8 1 .3 2 0  -  1 1 . 8 1 . -  4 3 0 . ^*  S e c .  2$. AS 1 1 .8 1 .9 0 0 ( b ) (11) i s  amended t o  r e a d :( 1 1 ) ^'dangerous i n s t r u m e n t "  means any d e a d ly  weapon nr a n y -  t  i n g  w h ic h , un der th e  c i r c u m s t a n c e s  i n  w hich i t  i s  u s e d ,  a tte m p te d  t o  be u s e d ,  or  t h r e a t e n e d  to  be u s e d ,  i s  c a p a b le  o f  c a u s i n g  d e a th  or s e r i o u s  p h y s i c a l  i n j u r y  [ ,  "DANGEROUS INSTRUMENT" INCLUDES "DEADLY WEAPON" ] 1*  S e c .  & &  AS 1 1 . 8 1 .9 0 0 ( b ) (12) i s  amended to  r e a d :( 1 2 ) " d e a d ly  f o r c e "  means f o r c e  w hich th e  p e r so n  u s e s  w ith  the  i n t e n t  o f  c a u s i n g ,  or u se s  under c ir c u m s t a n c e s  w hich he knows c r e a t e  a s u b s t a n t i a l  r i s k  o f  c a u s i n g ,  d e a t h  or s e r i o u s  p h y s i c a l  i n j u r y ;  " d e a d l y  f o r c e "  i n c l u d e s  i n t e n t i o n a l l y  d i s c h a r g i n g  or p o i n t i n g  a f i r e a r m  i n  t h e  d i r e c t i o n  o f  a n o th e r  p e r so n  or i n  th e  d i r e c t i o n  in  w hich a n o th e r  p e r so n  i s  b e l i e v e d  t o  be and i n t e n t i o n a l l y  p l a c i n g  a n o th e r  p e rso n  i n  f e a r  o f  im minent s e r i o u s  p h y s i c a l  i n j u r y  by means o f  a dangerou s i n s t r u m e n t ;*  S e c .  AS 1 1 .8 1 .9 0 0 ( b ) (21) i s  r e p e a le d  and r e - e n a c t e d  to  r e a d :( 2 1 ) " f i r e a r m "  means a weap , i n c l u d i n g  a p i s t o l ,  r e v o l v e r ,  r i f l e ,  or s h o t g u n ,  whether lo a d e d  or u n lo a d e d ,  o p e r a b le  or i n o p e r a b l e ,  d e s ig n e d  f o r  d i s c h a r g i n g  a s h o t  c a p a b le  o f  c a u s i n g  d e a th  or s e r i o u s  p h y s i c a l  i n j u r y ;*  S e c .  &f. AS 1 1 .8 1 .9 0 0 ( b ) (49) i s  amended to  r e a d :(4 9 ) " s e r i o u s  p h y s i c a l  i n j u r y "  means p h y s i c a l  i n j u r y  w hich c r e a t e s  a s u b s t a n t i a l  r i s k  o f  d e a th  or which c a u s e s  s e r i o u s  and p r o ­t r a c t e d  d i s f i g u r e m e n t ,  p r o t r a c t e d  im pairm ent o f  h e a l t h ,  or p r o t r a c t e d  l o s s  or im pairm en t o f  th e  f u n c t i o n  o f  a body member or [BODILY] o r g a n ,  or  p h y s i c a l  i n j u r y  which u n l a w f u l l y  t e r m in a t e s  a p r e g n a n c y ;*  S e c .  3 ^ . AS 1 2 .2 5 .1 8 0  i s  amended to  r e a d :S e c .  1 2 .2 5 .1 8 0 .  WHEN PEACE OFFICER HAS OPTION TO TAKE PERSON
-8- CSSB 511 am



BEFORE JUDGE OR MAGISTRATE. (a) When a p e rso n  i s  s to p p e d  or c o n t a c t e d  by a p eace  o f f i c e r  f o r  th e  com m ission  o f  a misdemeanor [OR AN INFRAC­TION] o r  the  v i o l a t i o n  o f  a m u n i c i p a l  o r d i n a n c e ,  he may, i n  th e  d i s c r e ­t i o n  o f  the  c o n t a c t i n g  p e a c e  o f f i c e r ,  be i s s u e d  a c i t a t i o n  i n s t e a d  o f  b e in g  ta k e n  b e f o r e  a ju d g e  o r  m a g i s t r a t e  under AS 1 2 .2 5 .1 5 0 ,  u n l e s s( 1 ) th e  p e r so n  does n o t  f u r n i s h  s a t i s f a c t o r y  e v i d e n c e  o fi d e n t i t y ; (2 ) th e  c o n t a c t i n g  o f f i c e r  has r e a s o n a b le  and p r o b a b le  c a u 3 ? to  b e l i e v e  th e  p e r so n  i s  a d a n g e r  to  h i m s e l f  or o t h e r s ;  *(3) th e  cr im e  f o r  w hich th e  p e rso n  i s  c o n t a c t e d  i s  one i n v o l ­v in g  v i o l e n c e  o r  harm t o  a n o t h e r  p e r so n  or to  p r o p e r t y ;  o r(4) th e  p e r s o n  a s k s  to  be t a k e n  b e f o r e  a ju d g e  o r  m a g i s t r a t e  under AS 1 2 .2 5 .1 5 0 .(b) When a p e r so n  i s  s i j p p e d  or c o n t a c t e d  by a p e a c e  o f f i c e r  f o r  the  co mm i s s io n  o f  an i n f r a c t i o n  or a v i o l a t i o n ,  he s h a l l  be i s s u e d  a c i t a t i o n  I n s t e a d  o f  b e i n g  t a k e n  b e f o r e  a ju d g e  or m a g i s t r a t e  under AS 1 2 .2 5 .1 5 0 ,  u n l e s s  '»( 1 ) th e  p e r s o n  does n ot f u r n i s h  s a t i s f a c t o r y  e v i d e n c e  o f  i d e n t i t y ;  or( 2 ) th e  p e r so n  r e f u s e s  to  a c c e p t  the  c i t a t i o n  o r  t o  g iv e  h i s  w r i t t e n  prom ise to  a p p e ar  as p r o v id e d  f o r  under AS 1 2 . 2 5 .1 9 0 ( c ) .S e c .  3 y .  AS 1 2 .3 0  i s  amended by a d d in g  a new s e c t i o n  to  r e a d :S e c .  1 2 .3 0 .0 2 5 .  RELEASE BEFORE TRIAL IN CASES INVOLVING DOMESTIC VIOLENCE. (a) In  d e t e r m in i n g  th e  c o n d i t i o n s  o f  r e l e a s e  un der AS 1 2 . 3 0 . -  
0 2 0  in  c a s e s  i n v o l v i n g  d o m e s t ic  v i o l e n c e ,  the  c o u r t  s h a l l  c o n s i d e r  the  f o l l o w i n g  c o n d i t i o n s  and im pose one or more c o n d i t i o n s  i t  c o n s i d e r s  r e a s o n a b ly  n e c e s s a r y  t o  p r o t e c t  th e  a l l e g e d  v i c t i m  o f  th e  d o m e s t ic  v i o l e n c e ,  i n c l u d i n g  o r d e r i n g  th e  d e fe n d a n t( 1 ) not to  s u b j e c t  th e  v i c t i m  to  f u r t h e r  d o m e s t ic  v i o l e n c e ;- 9 -  CSSB 511 am



( 2 ) to  v a c a t e  th e  home o f  t h e  v i c t i m ;( 3 ) n o t  to  c o n t a c t  th e  v i c t i m  o t h e r  th a n  th r o a g t .  c o u n s e l ;(A) to  e n g 3 ge i n  p e r s o n a l  o r  f a m i l y  c o u n s e l i n g ;(5 ) t o  r e f r a i n  from  t h e  con sum ption  o f  a l c o h o l  o r  t h e  u se  o f«d r u g s .(b) As u se d  i n  t h i s  s e c t i o n ,  " d o m e s t ic  v i o l e n c e "  means a cr im e  s p e c i f i e d  i n  AS 1 1 .4 1  com m itted  a g a i n s t  a s p o a s e ,  a fo rm e r  s p o u s e ,  o r  a member o f  th e  s o c i a l  u n i t  co m p r ise d  o f  t h o s e  l i v i n g  t o g e t h e r  i n  t h e  same d w e l l i n g  a s  th e  d e f e n d a n t .*  S e c .  3^. AS 1 2 .3 0 .0 4 0 ( b )  i s  amended t o  r e a d :(b) N o t w it h s t a n d i n g  th e  p r o v i s i o n s  o f  (a) o f  t h i s  s e c t i o n ,  i f  th eo f f e n s e  a p e r so n  has been c o n v i c t e d  o f  i s  murder in  th e  f i r s t  d e g r e e ,  r o b b e r y  i n  th e  f i r s t  d e g r e e ,  k i d n a p p i n g ,  or  s e x u a l  a s s a u l t  i n  th e  f i r s td e g r e e  under AS 1 1 .4 1 .4 1 0 ( a ) ( 1 )  [F IR S T  DEGREE MURDER, ARMED ROBBERY, K ID ­NAPPING, OR RAPE (AS DEFINED IN AS 1 1 . 1 5 .1 3 0 ) ] ,  ue may n o t  be  r e l e a s e d  or b a i l  e i t h e r  b e f o r e  s e n t e n c i n g  o r  p e n d in g  a p p e a l .*  S e c .  3d. AS 1 2 .5 5 .0 1 5 ( b ) ( 3 )  i s  amended to re a d :(3) s e n t e n c e s  [A SENTENCE] o f  l e s s e r  s e v e r i t y  h a v e  been r e ­p e a t e d l y  (HAS BEENJ imposed f o r  s u b s t a n t i a l l y  s i m i l a r  o f f e n s e s  i n  th e  p a s t  and have proven  i n e f f e c t i v e  i n  d e t e r r i n g  th e  d e f e n d a n t  from  f u r t h e r  c r i m i n a l  c o n d u c t .*  S e c .  3^7. AS 1 2 .5 5 .0 4 5 ( b )  i s  amended t o  r e a d :(b) [BEFORE THE COURT MAY SENTENCE A DEFENDANT TO A PROGRAM OF RESTITUTION, THE VICTIM MUST BE GIVEN NOTICE THAT RESTITUTION MAY BE ORDERED,] An o r d e r  o f  r e s t i t u t i o n  un der t h i s  s e c t i o n  does n o t  l i m i t  any c i v i l  l i a b i l i t y  o f  th e  d e fe n d a n t  a r i s i n g  from h i s  c o n d u c t .*  S e c .  3$. AS 1 2 .5 5 .1 5 5 ( c ) ( 8 )  i s  amended to  r e a d :( 8 ) the  d e fe n d a n t  h a s  a c r i m i n a l  h i s t o r y  c o n s i s t i n g  o f  p r i o r  co n v i c t i o n s  f o r  o f f e n s e s ,  i n c l u d i n g  m isd em ean ors, t h a t  i n v o l v e d  a g g r a -- 1 0 -  CSSB 511 am
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v r r e d  o r  r e p e a t e d  i n s t a n c e s  o f  a s s a u l t i v e  b e h a v i o r  [ONE OR MORE CONVIC­TIONS FOR MISDEMEANORS HAVING ASSAULT AS A NECESSARY ELEMENT];*  S e c .  3 ^ .  AS 1 2 .5 5 .1 5 5 ( c )  i s  amended by a d d in g  new p a r a g r a p h s  to  r e a d :(15) t n e  d e fe n d a n t  h a s  t h r e e  o r  more p r i o r  f e l o n y  c o n v i c t i o n s ;(16) t h e  d e f e n d a n t 's  c r i m i n a l  c o n d u c t  was d e s ig n e d  t o  o b t a i ns u b s t a n t i a l  p e c u n i a r y  g a i n  and th e  r i s k  o f  p r o s e c u t i o n  and pu nishm en t f o r  t h e  c o n d u c t  i s  s l i g h t ;(17) t h e  o f f e n s e  was one o f  a c o n t i n u i n g  s e r i e s  o f  c r i m i n a lo f f e n s e s  co m m itte d  i n  f u r t h e r a n c e  o f  i l l e g a l  b u s i n e s s  a c t i v i t i e s  fromw hich  t h e  d e f e n d a n t  d e r i v e s  a m a jo r  p o r t i o n  o f  h i s  incom e;(18) th e  o f f e n s e  was a crim e  s p e c i f i e d  i n  AS 11.41  and was co m m itte d  a g a i n s t  a s p o u s e ,  a fo rm e r  s p o u s e ,  o r  a member o f  th e  s o c i a l  u n i t  c o m p r is e d  o f  t h o s e  l i v i n g  t o g e t h e r  i n  th e  same d w e l l i n g  as  th e  d e f e n d a n t .*  S e c .  AS 1 2 .5 5 .1 5 5 ( d )  i s  amended by a d d in g  a new p a r a g r a p h  to  r e a d :(13) th e  f a c t s  s u r r o u n d in g  th e  com m ission  o f  th e  o f f e n s e  and any p r e v i o u s  o f f e n s e s  by th e  d e f e n d a n t  e s t a b l i s h  t h a t  th e  harm ca u se d  by th e  d e f e n d a n t ' s  c o n d u c t  i s  c o n s i s t e n t l y  m in or and i n c o n s i s t e n t  w it h  the  i m p o s i t i o n  o f  a s u b s t a n t i a l  p e r i o d  o f  im p r is o n m e n t .*  S e c .  . AS 1 2 .8 0  i s  amended b y  a d d in g  a new s e c t i o n  to  r e a d :S e c .  1 2 .8 0 . ‘ 0 40 . VIOLATIONS AND INFRACTIONS. E x c e p t  as p r o v id e d  in  AS 1 1 . 8 1 . 900(b) (55) and AS 2 8 .3 5 .2 3 0 ( d ) ,  a l l  law s o f  th e  s t a t e  r e l a t i n g  to  m isdem ean ors a p p ly  to  v i o l a t i o n s  and i n f r a c t i o n s ,  i n c l u d i n g  the  power: o f  p e ace  o f f i c e r s ,  t h e  j u r i s d i c t i o n  o f  c o u r t s  and t h e  p e r io d s  f o r  com­m en cin g  a c t i o n s  and f o r  b r i n g i n g  a c a s e  t o  t r i a l .*  S e c .  iQ. AS 2 8 .3 5 .1 3 5 ( a )  i s  amended to  r e a d :(a) No p e r so n  may k n o w in g ly  make a f a l s e  a f f i d a v i t ,  s t a t e m e n t ,  or
»r e p r e s e n t a t i o n ,  o r  a f f i r m  f a l s e l y  w it h  r e s p e c t  to  a m a t t e r  o r  f a c t  r e q u i r e d  to  be s e t  o u t  under t h i s  t i t l e ,  n o r  may t h e  p e r so n  u se  a name-1 1 -  CSSB 511 am



o c h e r  th a n  h i s  t r u e  name. A p e r s o n  c o n v i c t e d  o f  v i o l a t i n g  t h i s  s e c t i o n  l s  g u i l t y  o f  f a l s i f i c a t i o n  ( P E U U M )  and i s  p u n i s h a b l e  as p r e -
s c r i b e d  by la w .S e c .  4 j .  AS 1 1 .4 1 .1 1 5 ( d )  and AS 1 1 .8 1 .6 1 0 ( a )  a r e  r e p e a l e d .S e c '  4 ^ . T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y ' i n  a c c o r d a n c e  w i t h  AS 0 1 .1 0
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J e c .  11.41.230. ASSAULT IN  THE^HIRpjDECREE, (a ) A p e rso n  com­
m it s  th e  c r im e  o f  a s s a u l t  in  th e^ th lr3 J  deg ree  i f

(1) he j i n t e n t i o n a l l y  o r j  r e c k le s s l y  c a u se s  p h y s ic a l i n ju r y  to
a n o th e r  p e rso n ;

(2) w i t h  c r im in a l  n e g lig e n c e  he c a u se s  p h y s ic a l  i n ju r y  to
a n o th e r  p e rso n  b y  means o f  a d an ge ro u s in s t r u m e n t ;  o r

(3) by  words or o th e r  c o n du c t he I n t e n t i o n a l l y  p la c e s  a n o th e r  
p e rso n  in  f e a r  o f  im m inen t p h y s ic a l i n j u r y .

(b) A s s a u l t  in  t h e . j t h l r d jd e g r c e  i s  a c l a s s  A m isdem eano r.
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