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IU THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL HO. 308
IN THE LEGISLATURE OF THE STATE OF ALAS CA
ELEVENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "Ar. Act shifting to the state the burden of proving
that a challenged regulation is valid.”’
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA;
* Section 1. AS 44.62.300 is anencled by adding a new subsection to read:
s{fjfefe-~ (;z
(b) In an action under (a) of this section, the state has the
burden of proving
Cl) that the facts alleged are untrue» cr

(2) that the facts alleged, even if true, do not const

grounds upon which the regulation nay be invalidated.

CSSB 308



Naska Qate Najishture.

Senate
Committee on judiciary Pouch V
. . State Cnﬁito!
Official Buainesa Juneau, Alattka 99811

February 14, 1980

LETTER OF INTENT

SENATE JUDICIARY COMMITTEE

The Senate Judiciary Committee, in reporting out SB 30d,
"Relating to the Validity of Regulations", feels that various
state agencies and departments from time to time promulgate
regulations which are totally out of line and beyond the pale
of reason.

The bureaucrats of the state are running roughshod over the
people and do not seem to understand the ever-increasing public
resencment for which the regulations are directly responsible.
The public is sick unto death of the amount of unprovoked good
that 1is being done for them.

It is the unanimous opinion of the committee that by compelling
the state to uphold the validity of regulations when they are
challenged that, although it may be true that the agencies

and departments involved may become swamped with litigation and
challenges, much better the onus on their backs to justify the
validity of regulations than oti the backs of the 400,000 some-
odd citizens of the state to have the regulations adjudicated
invalid.

Strong letter follows!

Respectfully submitted,

Senator Jf*fcgler™ Chairman r MeTand, Member >

bankworthy Member

Senator Bennett, Member



ALASKA STATE LEGISLATURE
ELE /EUTRLegislature SECOND Session

SENATE BILL
HACKNEY

"An Act shifting to the state
the burden of proving that a
challenged regulation is valid

Introduced in the Senate

HISTORY IN THE SENATE

AS™*

Read first time and referred
to Committee on

JUDICIARY

Reported hack with
recommendation thar

Read second time and
5

PASS ffective JMate
Yos O f
Nuy/\/\j
Ab*e«t - 4
"Hnaaedr

PASSA-*sE—"1Fffective Datel

Yeas— ‘Yens

Nays - Ney«
Absent AbsenK
E*«Msed— Excused>N

Reported correctly engrossed
Signed by President

£3"" Sent to House

HISTORY IN THE HOUSE

19 go
24

Read first time and referred 19
to Committee on

Reported back with
recommendation that

Read second time and

Read third time and

PASS Effective Date
Yeas Yeas
Nays Nays
Absent Absent
Excused Excused

Reconsideration

PASS Effective Date
Yens Yeas
Nays Nays
Absent Absent
Excused Excused

Reported correctly engrossed
Si; red by Speaker
Returned to Senate

CHIEF cLERK OF THE HOUSE

HISTORY IN THE SENATE

Received from House

To enrolling
Reported correctly enrolled

Sent to Governor

by Governor

Piled with Lt. Governor

(01 1T LI Lo —



03-C5LH

DEPARTMENT OF LAW
Omc[ CF THE ATTOmr ERNRAL { SONER S AALR A Sos
February 26, 1980

The Honorable. Terry Gardiner
Speaker of the House
Alaska State Legislature

The Honorable Samuel Cotton
Chairman

Rules Committee

House of Representatives

The Honorable Charles Parr
Chairman

Judiciary Committee

House of Representatives

The Honorable Mike Miller
Chairman

State Affairs Committee
House of Representatives

Rc: SB 308 (burden of proving
validity of regulations)

Gentlemen:

This bill passed the Senate by a substantial vote.
(1980 S.J., p. 359) IT enacted into law, it will create ex-—
tremely serious problems. A floor amendment which would have
alleviated some of the "e problems was offered yesterday and
then withdrawn. I am writing in the hope that you will con—
sider these problems before any definitive House action on the
subject. I understand that the Senate recognizes that there
are serious problems in this bill and anticipates substantial
amendment in the House.

This bill would require that, when an adminstrative
regulation is challenged under AS 44.62.300, the state bear

the burden of "proving™ it valid. There are two areas of
difficulty: (1) the basic policy the bill reflects, and (2)
more-or-less technical, legal difficulties. I am convinced

that this bill would be inimical to the interests of the State
of Alaska, not just of the executive branch.



The Honorable Terry Gardiner February 26, 1980
The Honorable Samuel Cotten - 2 -

The Honorable Charles Parr

The Honorable Mike Miller

In reversing the presumption of validity of admini —
strative regulations, the bill destroys the presumption here—
tofore applicable to statutes, regulations, and other govern—

mental actions. Singling out regulations for a presumption
of invalidity attacks an essential means of assuring govern—
mental fairness in dealing with all people. Administrative

regulations serve two fundamental governmental functions:

(1) since statutes must speak in more-or-less general terms,
regulations provide the details necessary to deal with the
complexities of a highly technical, highly populous twentieth
century society; and (2) they establish a standard for people
in dealing with their government and with each other, to avoid
their being subjected to possible arbitrary, ad hoc decision
making by that government.

Numerous ;tatutes expressly require the adoption of
administrative reguxations, and numerous statutes expressly
authorize the adoption of others. In addition, several supreme
court decisions have indicated that agency action taken in the
absence of administrative regulations is invalid. Even the
ombudsman has filed complaints about the absence of regulations.
Administrative agencies thus required to adopt regulations
would be unable to execute the statutes for which they are
responsible if the regulations necessary to implement those

statutory functions do not have the benefit of the presumption
of validity.

A bill such as this, essentially stating that admini—
strative regulations are presumed invalid, invites challenges.
A complaint need not even be well founded in order to force
the state through the hoops of "proving"” validity. The atten—
dant expense of such a proposal is difficult to predict pre—
cisely, but it is evident that it would be substantial. With
the great number of challenges certain to be inspired by this
bill if it passes, the witness fees, attorney fees, and related
litigation costs would require greatly expanded agency budgets.
In addition, the already crowded court dockets would become
even more unmanageable. Thus the bill would increase the court
overload, 1increase the cost to the state, and provide a wind—
fall to lawyers.
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The Honorable Charles Parr

The Honorable Mil. Miller

While there is certainly a popular sentiment against
government regulation, it appears most logical to deal with
regulations in a way that allows one to distinguish between
good ones and bad ones. This bill, in a wholesale Tfashion,
would establish a presumption applicable to all regulations --
from fish and game season opening dates to oil and gas lease
provisions to rules of the road to public assistance applica—
tion procedures, etc.

Many people have in mind a favorite example of a
regulation that appears unnecessary or unwise, but the liter—
ally thousands of regulations which are essential to the
functioning of statutorily created programs, and which raise
little if any controversy, would be as affected by this bill as
the controversial or questionable ones.

It has been said in support of the bill that one of
its purposes 1is to avoid having people "presumed guilty” under
some regulation and to enable them to enjoy the traditional
presumption of innocence until proven guilty. But most regu—
lations do not deal with a question of guilt or 1innocence.

They establish procedures, set standards, set prerequisites for
application for some state benefit, regulate relationships
among people, and do many things unrelated to a presumption of
guilt or innocence.

Moreover, the bill creates internal conflicts within
the Administrative Procedure Act. The .p umption of invalidity
is established b tf' pill in as 4462300, sut the bill does
not amend AS 44né2. 06 which embodies a presumption of validity.
There 1is thus a conflict between the bill and the existing
statute 1i.. tnat a presumption of validity is not.operable 1if,
in fact, the agency has the burden of proving that the plain—
tiff*s alleged facts are untrue or that if true are not suffi—
cient grounds for invalidating the regulation.

In addition, it is not really clear what the bill

means by the "burden of proving.”™ The general concept of
"burden of proof" has two essential parts: the burden of "going
forward™ and the burden of "persuasion.”™ In traditional legal

concepts, a presumption, such as the presumption of invalidity
established by this bill, would operate only on the burden of

going forward. But it is not clear whether that is what the
bill means.



The Honorable Terry Gardiner February 26, 1980
The Honorable Samuel Cotten - 4 -

The Honorable Charles Parr

The Honorable Mike Miller

Another point left unclear by the bill is the standard
for "proving"™ the regulation®s validity. In reviewing various
kinds of administrative a tions, the courts have developed four
standards. The one applicable to administrative regulations 1is
known as the "reasonable and not arbitrary”™ test. But that
goes to the substance of a regulation rather than to the proce—
dure followed in adopting it. The bill leaves the point un—
touched.

It has also been asserted in support of this bill
that it will make agencies more concerned about citizens 1
rights. It has been my experience through many years of
dealing with state agencies that a concern for citizens and
their rights 1is directly related to the quality of people
working for the agency, and would have no relation whatsoever
to statutes establishing burden of proof tests in future law—
suits. Of course, the mere fact that an agency reaches a
policy decision different from the one some individual citizen
or some legislator might make does not mean that the agency is
not concerned about citizens®™ rights or that it is disregarding
opinions that were expressed during the regulations-adoption
process. Obviously, both houses of the legislature often have
quite different opinions of what their respective constitu—
encies require but that does not mean that either house 1is
disregarding the needs of the people.

It has been suggested that this bill would provide a
means that would De more expeditious and less expensive for
individuals to relieve themselves of the requirements of
regulations they do not like (whether or not thousands of other
people, as well as the agency involved and perhaps a majority
of the legislators, think that the regulation is wise and
generally beneficial). The other avenues of protest open to an
individual are AS 44.62.210"s opportunity to comment; AS 44.-
62.230"s procedure for petitioning for the adoption, amendment
or repeal of a regulation; AS 44.62.060"s legal review by the
Department of Law; AS 44.62.300"s opportunity for declaratory
relief; and, of course, working with the legislature for enact—
ment of a statute that would supersede the regulation. None of
these methods is necessarily time-consuming or expensive to the
individual, and they have the advantage of not interfering with
the regular performance of functions by various administrative
agencies. This bill, on the other hand, would be a serious
disruption to the very programs mandated by the legislature and
would be very expensive to the taxpayers of the state.
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Honorable Terry Gardiner February 26, 1980
Honorable Samuel Cotten - 5 -
Honorable Charles Parr

Honorable Mike Miller

“here 1is certainly a good deal of sentiment today
nst the multitude of regulations that affect our lives.

However, before taking drastic action to respond to that senti

ment

, 1t is well to reflect on the fact that most, if not all,

of these regulations, have been adopted because the legislatur
directed the agencies to do so. There are other ways to deal

with the problem, and | would be happy to discxiss them with
you, but this approach would create many more serious problems
that it would solve.
Yours very truly.

i*"Avrum M. Gross

v Attorney General
AMG:md
cce The Honorable Clem V. Tillion

President
Alaska State Senate

The Honorable Robert H. Ziegler, Sr.
Alaska State Senate

The Honorable Glenn Hackney
Alaska State Senate

Keith Specking
Leg; lative Assistant
Office of the Governor

Don Koch

Division of Insurance

Department of Commerce & Economic
Development

Karen Bernstein
Department of Fish & Game
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March 3, 1980

The Honorable Terry Gardiner
Speaker of the House
Alaska State Legislature

The Honorable Samuel Gotten
Chairman

Rules Committee

House of Representatives

The Honorable Charles Parr
Cha irman

Judiciary Committee

House of Representatives

The Honorable Mike Miller
Cha irman

State Affairs Committee
House of Representative

3Q.ir [burden of proving
fdity of regulations)

Gent lemen:

You will have received under date of February 26 a
letter from the office of the Attorney General couched 1in
apocalyptic terms relative to the subject bill. I think
the office of the AG 1is indulging in flim-flam not to
mention a generous school of red herrings.

Paragraphs Il and 11l of the AG"s letter attack the
reversal of the assumption that regulations are automatically
valid because they have been promulgated by the Administration.
This 1is a lot of hooey. These regulations will be assumed
as valid, the only question will come if a regulation 1is
challenged. There 1is no conceivable reason to challenge
regulations that are well drawn and applied in a fashion
that 1is not arbitrary or capricious. They quite properly
establish a standard for people 1in dealing with their govern—
ment, it is only when they run amik that they should be
challenged.

GLENN HACKNEY



Reference to "several Supreme Court decisions™ and
complaints by the Ombudsman concerning the absence of
regulations are immaterial to this discussion. IT regulations
should be adopted, then they should be adopted. The whole
point of this exercise 1is that there should be great care
taken to see that those regulations are reasonable.

The statement 1in paragraph V that passage of this bill
would invite challenges and provide a windfall to lawyers
is an interesting statement. To me, it presupposes that the
majority of the regulations that are now on the books are of
such an arbitrary nature as to invite challenge. There is
no foundation to that statement. If the office of the Attorney
General has a collective guilty conscience about wholesale
numbers of regulations which, after all, are shunted through
that office as their final step before adoption, then perhaps
they should be reassessing their role in regulatory proceedings.

In paragraph VIl the AG states, quite by accident |1

assume, the whole purpose of this bill. It is designed to
enable the public to get at those "favorite example" cases
of "a regulation that appears unnecessary or unwise.” |If

the AG had substituted asinine and arbitrary in the case of
unnecessary or unwise the example would be acceptable.

\gain, there are thousands of regulations within whose con—
straints the people c”n function quite comfortably, this bill
only seeks to get at the mavericks.

In paragraph IX of his missive the AG mentions an

internal conflict within the APA. | fail to see this con-—
flict. This bill speaks only to regulations which are
challenged. |If the state cannot prove that that regulation

is valid and necessary then it should be vaporized.

Paragraph X repeats the tiresome canard about "presumption
of invalidity." It is not immediately apparent from this para-—
graph that the AG 1is clear about what he 1is unclear about.

Paragraph XIl deals with the questior of concern for
citizens rights. Who, pray tell, gives to a regulatory
agency decisional infallibility in its regulations, often
pushed through with a callous disregard for the vehement
objections of the citizenry affected? We all know of
cases where this callous disregard has been exhibited, with
no way to reverse it except through legislative action and
that action has apparently been nullified by the recent
Sup."erne Court decision.

Paragraph XIIl details the cumbersome methods of protest

now open to challenge cf a regulation. This paragraph then
goes on to say that passage of this bill would be "very
expensive to the taxpayers of the state.™ This may come as a

shock to the AG, but 1 cannot forbear to point out that it is
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the taxpayers who are now paying the very expensive cost of
abiding by arbitrary and capricious regulations.

In his whole letter, it 1is only 1in paragraph VI that the
AG points out, again quite accidentally, an area that should
be corrected. Those regulations affecting Fish and Game, and
Oil and Gas, and issued as emergency regulations for the short
term cure of a particular situation should be exempted from the
provisions of this bill. It is interesting to note, however,
that no one appeared at the Senate Judiciary hearing on SB 308
with testimony dealing with this aspect of the regulatory
process.

In summation, as the AG might say, his letter of February
26th to you gentlemen 1is shot full of 1inconsistencies, conjecture
and plain scare talk. Somehow 1 had expected something of a
more positive nature to deal with what has become a valid
concern to the people in this state who must daily deal with
onerous regulation.

Sincerely,

Glenn Hackney
State Senator

cc: The Honorable Clem V. Txllion
Fres ident
Alaska State Senate

The Honorable Robert H. Ziegler, Sr.
Alaska State Senate

Keith Specking
Legislative Assistant
Office of the Governor

Don Koch

Division of Insurance

Department of Commerce & Economic
Development

Karen Bernstein
Department of Fish 6 Game
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