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IU THE SENATE  BY THE J U D I C I A R Y  COMMITTEE

CS FOR SENATE BILL HO. 308 

IN T H E  L E G I S L A T U R E  OF THE STATE OF ALAS CA 

E L E V E N T H  L E G I S L A T U R E  - SECOND SESSION

A BILL

For an Act entitled: "Ar. Act s h i fti ng to the state the burden of proving

that a chall enged r e g u l a t i o n  is v a l i d .”

BE IT ENACTED BY THE L E G I S L A T U R E  OF T H E  STATE OF ALASKA;

* Section 1. A S  4 4 . 6 2 . 3 0 0  is anencled by a d ding a new subsecti on to read:
s {  fj£e£e-’ (, z

(b) In an a c t i o n  u nde r (a) of this section, the state has the 

burden of proving

Cl) that the facts alleged are u n t r u e » cr

(2 ) that the facts alleged, even if true, do not constitute 

grounds upon which the regul a t i o n  n a y  be invalidated.

CSSB 308
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Juneau, Alattka 99811

F e b r u a r y  14, 1980

L E T T E R  OF INTENT

S ENAT E J U D I C I A R Y  C O M M I T T E E

The Senate J u d i c i a r y  C o m m i t t e e , in r e p o r t i n g  out SB 30d, 
"Rela t i n g  to the V a l i d i t y  of Regulations", feels that v a rious 
state a gencies and depart m e n t s  from time to time p r o m u l g a t e  
r e g u l a t i o n s  w h i c h  are totally out of line and b e y o n d  the pale 
of reason.

The b u r e a u c r a t s  of the state are r u n n i n g  r o u g h s h o d  over the 
p e o p l e  and do not seem to u n d e r s t a n d  the e v e r - i n c r e a s i n g  p ublic  
re s e n c m e n t  for w h i c h  the r e g u l a t i o n s  are d i r e c t l y  responsible. 
The public is sick unto death of the a mount of u n p r o v o k e d  goo d 
that is b e i n g  done for them.

It is the u n a n i m o u s  o p i n i o n  of the commit tee that by c o m p e l l i n g  
the state to u p h o l d  the v a l i d i t y  of r e g u l a t i o n s  w h e n  they are 
c h a l l e n g e d  that, a l t h o u g h  it m a y  be true that the agencies 
and d epart m e n t s  involved m a y  b e c o m e  s w amped w i t h  l i t i g a t i o n  and 
challenges, m u c h  b e t t e r  the onus on their backs to j u s t i f y  the 
v a l i d i t y  of r e g u l a t i o n s  than oti the b acks of the 4 0 0 , 0 0 0  some- 
odd citizens of the state to have the r e g u l a t i o n s  a d j u d i c a t e d  
invalid.

Strong letter follows!

R e s p e c t f u l l y  submitted,

Senator Jf^fcgler^ C h a i r m a n r MeTand, M e m b e r  >

b a n k w o r t h y  M e m b e r

Senator Bennett, M e m b e r
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DEPARTMENT OF LAW
/ POUCH K S T A T E  CAPITOi0mc[ OF THE ATTOmr EENERAL I JUNEA  U. ALASKA 99811

F e b r u a r y  26, 1980

The Honorable. T e r r y  Gard iner 
S p eak er of the H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e

The H o n o r a b l e  Samuel Cotton
Ch a i r m a n
Rules C o m m i t t e e
House of R e p r e s e n t a t i v e s

The H o n o r a b l e  C h arles Parr 
C h a i r m a n
J u d i c i a r y  C o m m i t t e e  
House of R e p r e s e n t a t i v e s

The H o n o r a b l e  M i k e  M i l l e r  
Ch a ir man
State A f f a i r s  C o m m i t t e e  
House of R e p r e s e n t a t i v e s

R c : SB 308 (burden of p r o v i n g
va l i d i t y  of r e g ulatio ns)

G e n t l e m e n :

This bill p assed the Senate by a substa n t i a l  vote. 
(1980 S.J., p. 359) If enacted into law, it w i l l  create  e x­
tremely  serious problems. A floor amendment w h i c h  w o u l d  have 
allev i a t e d  some of the 'e problems was offered y e s t e r d a y  and 
then withdrawn. I am w r i t i n g  in the hope that you w i l l  c o n­
sider these p r o b l e m s  before any definitive House a c t i o n  on the 
subject. I u n d e r s t a n d  that the Senate recogn i z e s  that there 
are serious p r o b l e m s  in this bill and antici p a t e s  s ubsta ntial 
amend m e n t  in the House.

This bill w o u l d  require that, w h e n  an a d m i n s t r a t i v e  
r e g u l a t i o n  is c h a l l e n g e d  under AS 44.62.300, the state bear 
the b u r d e n  of "proving" it valid. There are two areas of 
difficulty: (1 ) the basic p o l i c y  the bill reflects, and (2 )
m o r e - o r - l e s s  technical, legal difficulties. I am c o n v i n c e d  
that this b ill w o u l d  be inimical to the interests of the State 
of Alaska, n o t  just of the executive branch.

03-C5LH



The H o n o r a b l e  T e r r y  G a r d i n e r  F e b r u a r y  26, 1980
The H o n o r a b l e  Samuel C otten - 2 -
The H o n o r a b l e  Charle s Parr 
T he H o n o r a b l e  M i k e  M i l l e r

In r e v e r s i n g  the p r e s u m p t i o n  of v a l i d i t y  of a d m i n i­
strative regulations, the bill destroys the p r e s u m p t i o n  h e r e­
tofore a p p l i c a b l e  to statutes, regulations, and o t h e r  g o v e r n­
me n t a l  actions. Singling out re gula t i o n s  for a p r e s u m p t i o n  
of i n v a l i d i t y  attacks an essential means of a s s u r i n g  g o v e r n­
men t a l  fairness in d e aling w i t h  all people. A d m i n i s t r a t i v e  
regula t i o n s  serve two fundamental g o vernmental  functions:
(1 ) since statutes m ust speak in m o r e - o r - l e s s  g e n eral terms, 
r e g u l a t i o n s  p r o v i d e  the details n e c e s s a r y  to deal w i t h  the 
comple x i t i e s  of a h ighly technical, h i g h l y  p o p ulous  t w e n t i e t h  
century society; and (2 ) they establish a standard for p e o p l e  
in dealing w i t h  their governm ent and w i t h  each other, to avoid 
their b e i n g  s u b j e c t e d  to pos sible arbitrary, ad ho c d e c i s i o n  
m a k i n g  by that g o v e r n m e n t .

N u m e r o u s  ; tatutes expressly req uire the a d o p t i o n  of 
a d m i n i s t r a t i v e  reguxations, and n u m erous statutes e x p r e s s l y  
author ize the a d o p t i o n  of others. In addition, s e v eral s u p r e m e  
court decisions have indicated that agency a c tion t a k e n  in the 
absence of a d m i n i s t r a t i v e  regulatio ns is invalid. E v e n  the 
ombudsman has filed complaints about the abs ence of regulations. 
A d m i n i s t r a t i v e  agencies thus r e q ui red to adopt r e g u l a t i o n s  
w o u l d  be u nable to execute the statutes for w h i c h  they are 
respo n s i b l e  if the regulation s n e c e s s a r y  to implement  those 
statutory functions do not have the benefit of the p r e s u m p t i o n  
of validity.

A bill such as this, e sse ntially stating that a d m i n i­
strative r e g u l a t i o n s  are presumed invalid, invites challenges.
A complaint n e e d  not even be well founded in order to force 
the state through the hoops of "proving" validity. The a t t e n­
dant expense of such a proposal is difficult to p r e d i c t  p r e­
cisely, but it is evident that it w o u l d  be substantial. With 
the great n u m b e r  of challen ges certain to be i n s pir ed by this 
bill if it passes, the witness fees, attor n e y  fees, and r e l a t e d  
litiga tion costs w o u l d  require greatly expanded a g e n c y  budgets. 
In addition, the already crowded court dockets w o u l d  b e c o m e  
even m o r e  unman ageable. Thus the bill w o u l d  i n c r e a s e  the court 
overload, increase the cost to the state, and p r o v i d e  a w i n d­
fall to lawyers.



The H o n o r a b l e  T e r r y  G a r d i n e r  F e b r u a r y  26, 1980
The H o n o r a b l e  Samuel Cotten - 3 -
The H o n o r a b l e  Charles Parr 
The H o n o r a b l e  M i 1. M i l l e r

W h i l e  there is certain ly a popular  sentiment a g ai nst 
g o v e r n m e n t  regulation, it appears m o s t  logical to deal w i t h  
r e g u l a t i o n s  in a w a y  that allows one to d i s t i n g u i s h  b e t w e e n  
g o o d  ones and b a d  ones. This bill, in a w h o l e s a l e  fashion, 
w o u l d  e s t a b l i s h  a p r e s u m p t i o n  a pplic able to all r e g u l a t i o n s  -- 
f r o m  fish and game season opening dates to oil and gas lease 
p r o v i s i o n s  to rules of the road to public assist a n c e  a p p l i c a­
tion procedures, etc.

M a n y  people have in m i n d  a favorite example of a 
r e g u l a t i o n  that appears u n n e c e s s a r y  or unwise, but the l i t e r­
all y  thousands of regulations w h i c h  are essential to the 
f u n c t i o n i n g  o f  statu torily created programs, and w h i c h  r a i s e  
little if any controversy, w o u l d  be as affected b y  this b i l l  as 
the contro v e r s i a l  or q u est ionable ones.

It has been said in support of the bill that one of 
its purp oses is to avoid having people  "presumed g u i l t y "  u n d e r  
some r e g u l a t i o n  and to enable them to enjoy the t r adi tional 
p r e s u m p t i o n  of innocence until p r oven guilty. But m o s t  r e g u­
lations do not deal w i t h  a question of guilt or innocence.
They e s t a b l i s h  procedures, set standards, set p r e r e q u i s i t e s  for 
a p p l i c a t i o n  for some state benefit, r e g ulate  r e l a t i o n s h i p s  
among people, and do man y things u n r e l a t e d  to a p r e s u m p t i o n  of 
guilt or innocence.

Moreover, the bill creates internal conflicts  w i t h i n  
the A d m i n i s t r a t i v e  Procedure Act. The p r e s u m p t i o n  of i n v a l i d i t y  
is e s t a b l i s h e d  by this bill in AS 44.62.300. But the b i l l  does 
not amend AS 44.62.100 w h i c h  embodies a p r e s u m p t i o n  of validity. 
T h e r e  is thus a conflict b e twe en the bill and the e x i s t i n g  
statute i.. tnat a pre sum p t i o n  of v a l i d i t y  is n o t . o p e r a b l e  if, 
in fact, the a g ency has the burden of p r oving that the p l a i n­
tiff's all eged facts are untrue or that if true are n ot s u f f i­
cient grounds for inva lidating the regulation.

In addition, it is not r eally clear what the bill 
means b y  the " b u rden of proving." T h e  general concept of 
" b urd en of p roof" has two essential parts: the b u r d e n  of "going 
forward" and the burden of " p e rsuas ion." In t r a d i t i o n a l  legal 
concepts, a presumption, such as the p r e s u m p t i o n  of i n v a l i d i t y  
e s t a b l i s h e d  by this bill, w o u l d  operate only on the b u r d e n  of 
g o i n g  forward. But it is n o t  clear w h e t h e r  that is w h a t  the 
bill means.



The H o n o r a b l e  T e r r y  G a r d i n e r  
The H o n o r a b l e  S amue l Cotten 
The H o n o r a b l e  Charles Parr 
The H o n o r a b l e  M i k e  M i l l e r

A n o t h e r  point left u n clear  by the b i l l  is the s t a n d a r d  
for "proving" the r e g u l a t i o n ' s  validity. In r e v i e w i n g  v a r i o u s  
kinds of a d m i n i s t r a t i v e  a tions, the courts h a v e  d e v e l o p e d  four 
standards. The one applic a b l e  to a d m i n i s t r a t i v e  r e g u l a t i o n s  is 
k n o w n  as the " r e a s o n a b l e  and not a r b i t r a r y "  test. But that 
goes to the s u b s tanc e of a r e g u l a t i o n  r at her than to the p r o c e­
dure followed in a d o pt ing it. The bill leaves the p o i n t  u n ­
touched.

It has also been a s s er ted in support of this b i l l  
that it w i l l  m a k e  agencies m o r e  c o n c e r n e d  about c i t i z e n s  1 
rights. It has b e e n  m y  experience  t h rou gh m a n y  years of 
dealing w i t h  state agencies that a concern for c i t i z e n s  and 
their rights is d i r e c t l y  r e l ated to the q u a l i t y  of p e o p l e  
w o r k i n g  for the agency, and w o u l d  have no r e l a t i o n  w h a t s o e v e r  
to statutes e s t a b l i s h i n g  b u r d e n  of p r o o f  tests in future l a w­
suits. Of course, the mere fact that an agency r e a c h e s  a 
p o l i c y  decis i o n  d ifferent from the one some i n d i v i d u a l  c i t i z e n  
or some le gisl a t o r  m i g h t  m a k e  does not m e a n  that the a g e n c y  is 
not c o n c er ned about citizens' rights or that it is d i s r e g a r d i n g  
opinions that w e r e  ex pressed during the r e g u l a t i o n s - a d o p t i o n  
process. Obviously, b o t h  houses of the l e g i s l a t u r e  o f t e n  have 
quite different opinions of what their r e s p e c t i v e  c o n s t i t u­
encies r e quire but that does not m e a n  that e ither h o u s e  is 
disreg a r d i n g  the needs of the people.

It has been suggested that this bill w o u l d  p r o v i d e  a 
means that w o u l d  De m o r e  expeditious and less e x p e n s i v e  for 
i ndividuals  to r e l i e v e  themselves of the r e q u i r e m e n t s  of 
r e gulation s they do not like (whether or n o t  t h o u s a n d s  of other 
people, as w e l l  as the agency involved and p e r h a p s  a m a j o r i t y  
of the legislators, think that the r e g u l a t i o n  is w i s e  and 
g e n e rally b e n e f i c i a l ) . The other avenues of p r o t e s t  o p e n  to an 
individual are AS 4 4 . 6 2 . 210's o p p o r t u n i t y  to comment; A S  44.- 
6 2 . 2 3 0 ' s p r o c e d u r e  for p e t i t i o n i n g  for the adoption, a m e n d m e n t  
or repeal of a regulation; AS 4 4 .62 .060's legal r e v i e w  by the 
Depart m e n t  of Law; AS 44.62 . 3 0 0 ' s  o p p o r t u n i t y  for d e c l a r a t o r y  
relief; and, of course, w o r k i n g  w i t h  the l e g i s l a t u r e  for e n a c t­
men t  of a s t atute  that w o u l d  s upersede the r egula tion. N o n e  of 
these m e t h o d s  is n e c e s s a r i l y  t i m e - c o n s u m i n g  or e x p e n s i v e  to the 
individual, and they have the a d v a ntage of n o t  i n t e r f e r i n g  w i t h  
the r e g u l a r  p e r f o r m a n c e  of functions by v a r i o u s  a d m i n i s t r a t i v e  
agencies. This bill, on the other hand, w o u l d  b e  a s e ri ous 
disrup t i o n  to the v e r y  programs m a n d a t e d  by the l e g i s l a t u r e  and 
w o u l d  be v e r y  e x p e nsive to the taxpayers of the state.

F e b r u a r y  26, 1980
- 4 -



The H o n o r a b l e  T e r r y  G a r d i n e r  
T he H o n o r a b l e  Samuel Cotten

F e b r u a r y  26, 1980
- 5 -

T he H o n o r a b l e  C h arles Par r 
T h e  H o n o r a b l e  M i k e  M i l l e r

^ h e r e  is c e r t a i n l y  a good deal of s e n t i m e n t  today 
a g a i n s t  the m u l t i t u d e  of r egulatio ns that affect our lives. 
However, b e f o r e  taking drastic a c tion to r e s p o n d  to that s e n t i  
ment, it is w e l l  to reflect on the fact that most, if n o t  all, 
of these regulations, have b e e n  adopted b e c a u s e  the l e g i s l a t u r  
d i r e c t e d  the agencies to do so. T h e r e  are o t h e r  w a y s  to deal 
w i t h  the problem, and I w o u l d  be h a p p y  to discxiss t h e m  w i t h  
you, but this a p p r o a c h  would create m a n y  m o r e  serious p r o b l e m s  
that it w o u l d  solve.

A M G : m d

c c • The H o n o r a b l e  C l e m  V. Tillion 
Presi d e n t
A l a s k a  State Senate

The H o n o r a b l e  Robert H. Ziegler, Sr. 
A l a s k a  State Senate

The H o n o r a b l e  Glenn H a c k n e y  
A l a s k a  State Senate

Keith S p e c k i n g
Leg; lative A s s i s t a n t
Office of the Gover n o r

Don Koch
D i v i s i o n  of Insurance 
D e p a r t m e n t  of C o m merce & Economic

Yours v e r y  truly.

i ^ A v r u m  M. Gross 
v A t t o r n e y  GenerAt t o r n e y  General

D e v e l o p m e n t

Karen B e r n s t e i n  
D e p a r t m e n t  of Fish &  Game
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M a r c h  3, 1980

The H o n o r a b l e  T e r r y  G a r d in er  
Speaker of the House 
A l a s k a  State Legislature

The H o n o r a b l e  Samuel Gotten
C h a i r m a n
Rules C o m m i t t e e
House of R e p r e s e n t a t i v e s

The H o n o r a b l e  Cha rl es  Parr 
Cha irman
J u d i c i a r y  C o m m i t t e e  
House of R e p r e s e n t a t i v e s

The H o n o r a b l e  Mike M i l l e r  
Cha irman
State A f f a i r s  C o m m i tt e e 
House of R e p r e s e n t a t i v e

Gent 1 e m e n :

You will have r ec ei ved u nd er  date of F e b r u a r y  26 a 
letter from the offi ce of the A t t o r n e y  General couched in 
a p o c a l y p t i c  terms r e l a t iv e to the subjec t bill. I think 
the of fice of the AG is i n du l g i n g  in fl i m-flam not to 
ment i on  a gen er o us  school of red herrings.

P a r a g r a p h s  II and III of the AG's letter attack  the 
reversal of the a s s u m p t i o n  that r e g ul a ti o ns  are a u t o ma t ic a ll y  
valid b e c a u s e  they have been p r o m u l g a t e d  by the Administra ti on . 
This is a lot of hooey. Th es e re gu l a t i o n s  w i 11 be assumed 
as valid, the onl y q u e s t i o n  will come if a r eg u la t i o n  is 
challenged. There is no c o n c e i v a b l e  reason to challenge 
r eg u la t i o n s  that are well dr aw n and ap pl i e d in a fashion 
that is not a r b i t r a r y  or capricio us . They quite properly 
e s t a b l i s h  a s ta nd ard for people in deali ng  with their g o v e r n­
ment, it is on ly  wh en they run amik that they should be 
c h a l 1e n g e d .
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R e f e r en c e to "sev er al Su pr e me  Court d e c i s i o n s "  and 
c o mp l a i n t s  by the O m b u d s m a n  c o n c e r n i n g  the ab se nc e of 
r eg u l a t i o n s  are immater ia l to this di sc ussion.  If reg ul a t io n s 
sho uld be adopted, then they should be adopted. The whole 
point of this exerc is e is that there should be great care 
taken to see that those r e g u l a t i o n s  are reasonable.

The st at ement in p a r a g r a p h  V  that p a s s a g e  of this bill 
wo uld invite ch al l en g es  and p r ov id e  a w i n d f al l to lawyers 
is an in t er e s t i n g  statem ent. To me, it p r e s u p p o s e s  that the 
m a j o r i t y  of  the re g ul a t i o n s  that are now on the books are of 
such an a r b i t r a r y  n a t u r e  as to invite challenge. There is 
no f o un d at i on  to that statement. If the of fice of the A t t o r n e y  
General has a c ol l ec t i v e  g u il ty  c o n s c i e n c e  about wh o le sa le 
nu mb e rs  of r e gu l a t i o n s  whi ch , after all, are shunted th ro u gh  
that of fi ce  as their final step b e fo r e adoption, then per h ap s  
they should be r e a s s e s s i n g  their role in r e g u l a t o r y  proceedings.

In p a r a g r a p h  VII the AG states, quite by accident I 
assume, the wh ol e  p u r p o s e  of this bill. It is designe d to 
enable the public  to get at those " f a v o r it e  e xamp le " cases 
of "a r e g u l a t i o n  that a p p e ar s  u n n e c e s s a r y  or u nwise ."  If 
the AG had s ub s ti t u t e d  a s i n i n e  and a r b i t r a r y  in the case of 
u n n e c e s s a r y  or unwise the e x a m p l e  wou ld  be acceptable.
\gain, there are th o usands of r e g u l a t i o n s  wi th in whose c o n­
straints the pe op le  c^n fu nc tion quite co mfortab ly , this bill 
on ly seeks to get at the mavericks.

In p a r a g r a p h  IX of his m i s s iv e  the AG  men t io n s an 
internal co n f li c t w i t h i n  the APA. I fail to see this c o n­
flict. This bill speaks o nl y  to r eg ul a t i o n s  which are 
c h a l l e n g e d . If the state cannot pr ove that that regu la ti on 
is valid and n e c e s s a r y  then it should be vaporized.

P ar a gr ap h  X repeats the tiresome cana rd about "p r es um p ti o n 
of i n v a li d it y ."  It is not i m m e d i a t e l y  apparent from this p a r a­
graph that the AG is clear about what he is uncl ea r about.

P a r a g r a p h  XII deals w i t h  the q u es ti or of concern for 
citi ze ns  rights. Who, p r a y  tell, gives to a r e gu l at o ry  
agen cy  decisi on al  i n f a l l i b i l i t y  in its reg ula ti on s, often 
push ed  th ro u gh  with a c a l l ou s  d i s r e g a r d  for the veh ement 
ob je c t i o n s  of the c i t i z e n r y  af f ec t ed ? We all know of 
cases wher e this ca llous d i s r e g a r d  has been exhibited, with 
no way to re ver se it except th ro ugh le g is l a t i v e  action and 
that act io n  has a p p a r e n t l y  been n u l l i f i e d  by the recent 
Sup.'erne Court decision.

P a r a g r a p h  XIII details the c u m b e r s o m e  methods of prote st  
now open to c h a l l en g e cf a reg ulation. This pa r ag r ap h  then 
goes on to say that pa ss ag e of this bill w ou ld  be "very 
ex pe n si v e to the ta x pa ye r s of the state." This may come as a 
shock to the AG, but I cannot forbear to point out that it is
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the t a x p a y e r s  who are n o w  payi n g the ve r y  ex pe nsive cost of 
ab id i ng  by a r b i t ra r y and c ap r i c i o u s  regul at io ns.

In his whol e letter, it is onl y in p a r a g r a p h  VI that the 
AG points out, again quite a c ci d e n t a l l y ,  an area that should 
be corrected. Those r e gu l at i on s  a f f e c t i n g  Fish and Game, and 
Oil and Gas, and issued as e m e r g e n c y  r e g u l a t i o n s  for the short 
term cure of a p a r t i c u l a r  s i t u a t io n  s h ou l d be exempt ed  from the 
p r o v i s i o n s  of this bill. It is i n t e r e s t i n g  to note, however, 
that no one ap p ea r ed  at the Senate J u d i c i a r y  h e ar in g  on SB 308 
wi th  t e s t i m o n y  dealin g w i th  this aspe ct of the regu la t o ry  
p r o c e s s .

In summation, as the AG might say, his letter of F e b ru a ry  
26th to you g en tlemen is shot full of inc on si stencie s,  co n je c t u r e  
and p la i n scare talk. S o m e h o w  I had e x p e c t e d  something of a 
more p o s i t i v e  n ature to deal with what has become a valid 
co nc e r n to the people in this state w h o  must da ily deal wi t h  
oner o us  regulation.

cc: The H o n o r ab l e Clem V. T x l l i o n
Fres ident
A l a s k a  State Senate

The Ho n o ra bl e  Robert H. Ziegler, Sr. 
A l as k a State Senate

Keith Specking 
L e g i s l a t i v e  Ass istant 
O ff i ce  of the Gov ernor

Don Koch
D i v is io n  of Insurance 
Depart m en t  of Com m er c e § Econ om ic 

D e ve l op m en t

Sincerely,

Gl enn H a c k n e y  
State Sena t or

Karen Berns tein 
D ep a rt me n t of Fish 6 Game
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