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SUBJECT: Snow Skiing (CSHB 860)

TO: Representat ive Charles H. Parr
Chairman, House Judiciary Committee

FROM: Richard A. Bradley
Legislative Counsel

The bill requested by the committee is enclosed.

Certain observations are useful.

The title is changed to reflect the fact that the bill is no 
longer limited to the "inherent risks of skiing."

Sec. 3 of the bill adds material to AS 18. The snow safety 
material did not relate to civil procedure or the risks of 
skiing and therefore did not seem appropri ate to AS 09.

The addition of the material to AS 18 means that the d e f i­
nitions should be added to the new chapter. Thus I have 
defined "ski area" and "ski area operat o r . "

But I should call to your attention  additional terms that 
are not s e lf-explanat ory and thus should, perhaps, be defined. 
I refer to the phrases "snow skiing industry" and "recognized 
standards and usages" of that industry. Or, put differently,
I suggest that the m aterial contained w i t h i n  sec. 18.76.010(c) 
of the bill does not establish clear standards by which to 
determine whether a ski area op erator is responsib le for an 
injury to a skier or whether the skier was injured in an
accident that is part of the inherent risks. That result
may be anticipated in any case but the bill would be clearer 
if the suggested  language in (c) w e r e  deleted.

Note also that I changed the definiti on of "skier" to
"skiing." I did this at the sugges t i o n  of the Revisor who
noted that whiie skier was defined to include tobagganing,
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etc., the limitation on claims for injuries received applied 
to "snow skiing." However, "snow skiing" was not defined to 
include the tobaggans and they are not natur a l l y  included in 
the term.

R A B : j d n

Enclosure



T A T  IE ® f  I h i m M
POUCH V . STATE CAPITO!

T C f l i  L f i D I E J T M f  ™ S;.T''

L E G I S L A T I V E  A F F A I R S  A G E N C Y

M E M O R A N D U M  M a y  7, 1980

S U B J E C T : 

TO:

FROM:

P r esu mptive death 
(Work Order Number 8544)

R e p r e sent ative Charles H. Parr 
Chairman, House J u d i c i a r y  Com mittee

K e n neth E. Vassar Z f T *  /  
L e gis lative C o u n s e l / C ^ ^

Y o u  have recv.ettei assistance in determining w h e t h e r  and to 
what extend Senate Bill 293 amended satisfies Judge Keene's 
request i* his letter to Senator Ziegler (a copy of w h i c h  
was p r e s e n t e d  to y o u  by Senator Z i e g l e r ) . Y o u  have also 
asked w h e t h e r  the reference in Senate Bill 293 amended to 
"six c onsecu tive years" should be changed to 'five c o n s e c­
uti v e  years" to coordinate w i t h  AS 13.06.035.

Senator Z i e g l e r  supplied you w i t h  a copy of m y  memo to him 
dated J a n u a r y  15, 1980. The last sentence of that memo 
s t a t e s :

It [AS 13.06.035] appears to accompl ish Judge Keene's
goal.

I w o u l d  stress "appears". Under present law, there are two 
groups of statutes w h i c h  address the subject o f  m i s s i n g  
persons  and presumptions of death. In AS 09.55.020 - 
09.55.060, a p e rson m a y  be presumed  to be dead, and a judge 
or m a g i s t r a t e  m a y  enter an order to that effect, after a 
j u r y  u n a n i m o u s l y  returns a verdict that sufficient evidence 
has b e e n  p r e s e n t e d  to fairly support that presumption. The 
second group of statutes consists of various sections of 
AS 13.06 (part of Alaska's probate code) w h i c h  indicate that 
the probate code is intended to apply to m i s s i n g  persons. 
Specifically, AS 13.06.035 provides that a p erson "is 
p r e s u m e d  to be dead" after a continuous absence of five 
y e a r s .

The first sentence of AS 09.55.050 appears to connect these 
two groups of statutes. It states:
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A f t e r  the j u d g e  or m a g i s t r a t e  has e n t e r e d  an order 
d e c l a r i n g  that the p erson is p r e s u m e d  to b e  dead either 
u n d e r  secs. 20 - 60 of this chapter or u nder the laws 
dealing w i t h  m i s s i n g  p e r s o n s , the judge or magis t r a t e  
shall m a k e  out and sign a c e r t i f i c a t e  e n t i t l e d  " P r e­
sumptive Death C e r tificate" in the f o r m  and m a n n e r  and 
c o n t a i n i n g  the informatio n r e q u i r e d  b y  the B u r e a u  of 
Vital Statistics. (Emphasis added).

The r e m a i n d e r  cf the sect ion indicates that after the filing 
of the certificate, the m i s s i n g  person's estate m a y  be 
a d m i n i s t e r e d  in acc ord a n c e  w i t h  the laws a p p l i c a b l e  to the 
a d m i n i s t r a t i o n  of the estates of d e c e a s e d  persons.

F r o m  these two groups o f  statutes, the f o l l owing conclusions 
m a y  be reached:

(1 ) a person is p r e s u m e d  to be dead  after a continuous, 
u n e x p l a i n e d  a b s e n c e  of five y e a r s ;

(2 ) the p r e s u m p t i o n  of (1 ) is c l e arly a pplicable only 
as it relates to the pro bate code; and

(3) the admini s t r a t i o n  of the m i s s i n g  person's estate 
can b egin  only after a j ud ge or m a g i s t r a t e  makes out 
and signs a Presum p t i v e  Death C e r t i f i c a t e  under AS 09.- 
55.050.

These statutes also raise some questions, however. Two of 
those que stions are:

(1) Does the pr esum p t i o n  of death p r o v i d e d  in AS 13.-
06.035 a l l o w  a judge or m a g i s t r a t e  to make and sign a 
P r e s u m p t i v e  D e a t h  Cer tif i c a t e  w i t h o u t  the n e c e s s i t y  of 
calling a jury?

(2) Is the p r e s u m p t i o n  of death applicab le to anything 
other than the probate code?

Wi t h  r e g a r d  to the first q u e stio n above, I think the intent 
was p r o b a b l y  to a void the j u r y  requi r e m e n t  but the language 
certainly does not express that conclusion, a n d  the power of 
the judge or m a g i s t r a t e  is limited by the provisions  of 
AS 09.55.030, w h i c h  requires a j”ry v e r d i c t  b e f o r e  the judge 
or m a g i s t r a t e  can enter the order of p r e s u m p t i v e  death.
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W i t h  r e g a r d  to the second question, A S  13.06.035 states that 
it applies to "proceedings und er this [the probate] code".
That w o u l d  s e e m  to resolve the matter; however, the reference 
in AS 09.55.050, w h i c h  is p a r t  of the civil code, to an 
o rder "under the laws d e aling w i t h  m i s s i n g  persons", w h i c h  
almost ce rtainly means the p r o b a t e  code, creates some 
r e a s o n a b l e  basis for a d e t e r m i n a t i o n  that the p resum p t i o n  
applies to other matt ers as well. L o g i c  w o u l d  require that 
a p e r s o n  consi d e r e d  dead for one p u r p o s e  b e  conside red dead 
for all purposes.

S enate Bill 293 amended w o u l d  resolve these problems by 
s pecif i c a l l y  allo wing a judge or magistrate, under certain 
circumstances, to make and sign a P r e s u m p t i v e  Death Certificate 
w i t h o u t  r e q u i r i n g  a j u r y  v e r dict and by m a k i n g  it clear that 
this p r e s u m p t i o n  is applicable  for purposes w h i c h  include 
but are n o t  limited to probate. I think this satisfies 
J udge Keene's request whil e also c l a r i f y i n g  some confusing 
sections of law; on the other hand, e x i sting law could be 
said to accomp l i s h  Judge Keene's goal if tue declar a t i o n  of 
p r e s u m p t i v e  d eath under the circum stances p r o v i d e d  in AS 13.-
06.035 can be made without a jury v e r dict and if that p r e­
sumption applies to mo re than strict ly probate  matters.

As to your question about the length of time a person must 
be m i s s i n g  before the p r e s u m p t i o n  of his death arises, I 
k n o w  of no reason w h y  five years should n o t  be inserted 
instead of six years; and, c o n s i d e r i n g  the conf usion w h i c h  
could arise if that change w e r e  not made, I think it w o u l d  
p r o b a b l y  be advisable.

Finally, as m y  memo to Senator Z i e g l e r  w o u l d  indicate, I did 
not locate the pr esumptive death language of AS 13.06.035 
until Senate Bill 293 h a d  a l ready  b e e n  drafted; therefore, 
certain add itional amendments w h i c h  w o u l d  further clarify 
the r e l a t i o n s h i p  between AS 13 06 and AS 09.55 were not 
included in the bill. For the c om mittee's consideration, I 
w o u l d  suggest the following amendments:

Page 1, line 17

Insert the following n e w  language:

*  Sec. 2. AS 09.55.050 is a m e n d e d  to read:
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Sec. 09.55.050. EFFECT OF P R E S U M P T I V E  DEATH 
CERTIFICATE. A f ter the judge or m a g i s t r a t e  has entered 
an order declaring that the p e r s o n  is pres umed to be 
dead [EITHER] under AS 09.55.020 - 09.55.060 [OR U N D E R  
THE LAWS DEALING W I T H  M I S S I N G  PERSONS], the judge or 
ma g i s t r a t e  shall make  out and sign a death certificate 
e n t itled "Presumptive Dea th Certificat e" in the form 
and m a n n e r  and containing the informat ion required b y  
the B u r e a u  of Vital Statistics. The certificate shall 
be r e c o r d e d  by the judge or m a g i s t r a t e  and then filed 
w i t h  the Bureau of Vital Statistics. Upon the entry of 
the order and the recording and filing of the "Pre­
sumptive Death Certi ficate as h e r e i n  provided, the 
m i s s i n g  p erson is presum ed to be dead, and his estate 
m a y  be administered in accord ance w i t h  the then existing 
provi s i o n s  of law applicabl e to the admini stration of 
the estates of deceased persons.

* Sec. 3. AS 03.06.035(3) is a m e n d e d  to read:

(3) A  person for w h o m  a Presump tive Death 
C ertif i c a t e  is recorded under AS 69.55.050 [WHO IS 
A B S E N T  FOR A  CONTINUOUS PE RIOD OF FIVE Y E A R ? , DURING 
W H I C H  HE HAS NOT BEEN H E A R D  FROM, A N D  W HOSE A B S E NCE IS 
NOT SATISFACTORILY EXPLAINED  A F T E R  D I L I G E N T  SEARCH O R  
INQUIRY  IS PRESUMED TO BE DEAD: HIS DEATH] is presumed 
to have died at the time the Pre sum p t i v e  Death C e r t i f­
icate is recorded [OCCURRED A T  THE E ND OF THE PERIOD]' 
unless there is sufficient evidence for determining 
that death occurred earlier.

K E V :1j b
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Clem V. Tillion,
President of the Senate 
Room 101 Capital Building 
Juneau, A l a s k a

Re: SB 293.

Dear Mr. President:

When the Senate J u d i c i a r y  Committee c o n s i d e r e d  the c a p t ioned 
bill at its r e g u l a r l y  scheduled h e a r i n g  on J a n u a r y  29, 1980, 
Donald P. K o c h  of the Divis ion of Insura nce test ified before 
us, a d v ising us that the D i v isio n w a s  n o t  o p posed to the l e g i s­
lation.

However, Mr. K o c h  stated that there had been an o c c a s i o n  w h e n  
a life insur ance company, n o t w i t h s t a n d i n g  the double indemnity 
p r o v i s i o n  for a ccide n t a l  death c o n t a i n e d  in its policy, had 
paid the b e n e f i c i a r y  only the face amount of the policy.

It is the intent of the Senate J u d i c i a r y  C o m m ittee that a 
pr esumptive  deat h certificate shall, have the same force and 
effect as a r e g u l a r l y  issued d e a t h  c e r t i f i c a t e  insofar as 
ascert a i n i n g  the a mount of insurance proc eeds p a ya ble is 
concerned.

Respec t f u l l y  submitted, 

; >
^2=3-

SENATOR ZIEGLER, CHAIRMAN

S E M T O R T T E N N E T T ,  M E M B E R

SENATOIV M E L A N D , M E M B E R

DANKWORTH, M E M B E R
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MEMORANDUM
t o . H o n o r a b l e  R o be r t  Ziegler, C hai rma n 

S e n a t e  J u d i c i a r y  Commi tte e

THRU: K en n e t h  C. M oo re

D i r e c t o r

f r o m : D o n a ld  P. Koch

C h i e f  of M a r k e t  S u r v e i l la nc e 

D i v i s i o n  o f  I ns ura nce  

D e p a r t m e n t  of C omm erc e 

and Ec ono mi c D e v e l o pm en t

State of Alaska
d a t e : J a n u a r y  31, 1980

FILE NO: 

TELEPHONE NO:

s u b j e c t : Pr es um p t i v e  D eath Ce rti f i c at es

Se na te  Bill 293

On J a n u a r y  29, 1980, I appeared before y o u r  c o m m i t t ee  con ce rn i n g  S ena te  

Bill 293, an A c t  relating to p r e s u m pt iv e death. A f t e r  our t e s t i m on y 

y o u  r eq ue ste d tha t we provide inf or ma t i o n  to you in m e m o  form. The in­

for m at i o n  follows.

T he  D i v i s i o n  of I n s uran ce is not oppo sed  to this l eg is lat ion , but we 

do have some con cer ns relating to the im pa ct  of a pre su mp t i v e  death c e r­

tif i c a te  u n d e r  A S  0 9.55.020-060.

T h e  p r i m a r y  concern relates to the ef fe c t  of a pre su mp t i v e  death c e r­

tif i c a te  on the contractual ob lig at io n  of a life i ns ur e r  to d i sc har ge 

the c o v e r a g e  a mo u n t  on its policy with the issue of  a pre sum pti ve 

d ea t h  cer tif ic at e.  AS 0 9. 55 .05 0 states, in part:

Upon the e nt ry  of the order and the reco rdi ng and filing of the 

" p r e s um p t i v e  death c ert ificate" as herein provided, the missing 

p e rs o n  is pre s u m e d to be dead, and his e s ta te  m ay  be adm in i s t e re d 

in a c c o r d a n c e  with the then exi s t i n g p ro v i s i on s of law ap pli ca bl e 

to the a dm in is t r a t i o n  of the estates of  dec e a s e d persons.

T he  ph ra se  "m ay  be a dm i n i s ter ed"  raises the que sti on o f  w h e t h e r  an 

i ns u r e r  m u s t  d i sc h a r g e  its cov e r a g e a m o un t  in the abse nce  of a 

p h r as e  "shall be ad min ist ere d."  We are not s u gge sti ng that this 

l an g u a ge  c ha n g e  be m a d e  since there a re o t h e r  reasons for the 

use of  that p ar ti c u l a r  p er mis siv e langu age  rat her  than m a n d a t o r y  

language. The loophole created, however, for  insurers is one 

that should be sealed.

We ’ ave no e vid en ce  that insurers are faili ng to respond upon 

is? nee o f  a p re s u m p ti ve  death c er ti f i c at e,  but we are aware of 

at ast one si tu at i o n  w here  an amou nt was paid w hi ch m a y  not have

been the c o rr e c t  amount, w h i c h  brin gs us to our  second concern. Some
po li ci e s  have a prov isi on w h e r e b y  the death bene fit  is doubled

or tr ip le d  if the death is accidental. A b o u t  e i g h t  y e a r s  ago, a 

p r es u m p t i v e  death c er ti f i c a te  w a s  issued w h e n  a f i s h erm an was presumed 

dead a f t e r  the w re ck ag e of his fishing boat was found. No body was 

e v er  recovered. The insurer paid the face a m o un t of its policy,

$10,000, but refused to c o n s i d e r  the d o u bl e ind emn ity  provision 

ev en  though the c ir cum sta nce s su r r o u nd in g the issuanc e of the

c e r t i f i c a t e  sugge sts  that the loss of life had to have been accidental.

02 OOl A(Rev.10/79)
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T he  propos ed a m e n dm en t  is not  d i s t u r b i n g  to the d i v i s i o n  s ince there is 

the six y e a r  requirement. W hil e it m a y  be p o s s i b l e  that the per son  

pr esu med  d ec ea se d  is a c t u a l l y  a d e s e r t e r , that  s it u a t i o n  c o u l d  e x i s t  

u n d er  the p r es en t  law and is n o t  a real concern. In c h e c k in g  wit h the 

Bu rea u of Vital Sta tis tic s, the S t a t e  Re gis tr ar ,  Joa n B roo ks,  advises 

th a t  there has n ever been a case in A l a s k a  w h er e a p r e s u m p t i v e  death 

c e r t if i c a t e  has been re versed b ec a u s e  the person was l at e r  f ound to be 

alive.

We belie ve that some l e g i s l a t i v e  c l a r i f i c a t i o n  o r  s ta t e m e nt  of inte nt 

w o u l d  be useful and an aid to the public. We a p pr e c i a t e  y o u r  int e r e st  

in this issue, and we will be h a ppy  to a s s i s t  yo u in w h a t e v e r  w a y  you 

feel would be helpful.

DPK/ sa
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POSITION PAPER 
ON

SENATE BILL NO. 293 am

"An Act relating to presumptive death."

This bill permits a district judge or magistrate to declare legally dead 
a person who has not been seen or heard from for six years without 
impaneling a coroner's jury. The resultant presumptive death certificate 
would be treated in the same manner as one prepare after a jury's 
verdict.

Such cases will be very rare since most presumptive death certificates 
are filed within a year of the disappearance. It would be cost saving 
to the court system because no jury is required.

This Department proposes that S.B. 293 am be passed.

Recommended by: L
Jpan P. Brooks/

( State Registrar
Office of Information Systems

(d a t eT

Approved by:
Helcn D. Beirne, Commissioner 
Department of Health and Social 

Services
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