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The Committee on J U D I C I A R Y has had
CSSB 115 (Rules)

"Art Act r e l a t i n g  to the civil l i a b ility of lawful providers o f  
alcoh o l i c  bev era g e s . "
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A p r i l  11, 1979

The H o n o r a b l e  Bill Ray 
A l a s k a  State L e g i s l a t u r e  
P o u c h  V
Juneau, A l a s k a  99811

Re: D r a m  Shop L i a b i l i t y  Q u e s t i o n
Our File J - 6 6 - 5 6 9 - 7 9

Dear S e n a t o r  Ray:

In a phone c o n v e r s a t i o n  e a r l i e r  today, y o u  i n d i­
cated that o ur l e tte r of A p r i l  2, 1979 did not c o m p l e t e l y  
answer your q u e s t i o n  regardin g the e f f e c t  of CSSB 115 (Rules) 
on t h i r d - p e r s o n  l i a b i l i t y  for i n j uries s u f f e r e d  as a r esult  
of that third p e r s o n  f u r n i s h i n g  i n t o x i c a t i n g  liquor to 
another. Y ou i n d i c a t e d  that y o u r  q u e s t i o n  was w h e t h e r  
e n a c t m e n t  of C S S B  115 (Rules) w o u l d  shield third p e r s o n s  
from l i a b i l i t y  for injuries r e s u l t i n g  from a n o t h e r ' s  i n­
tox i c a t i o n  if the i n t o x i c a t i n g  l iquor  was f u r n i s h e d  lawfully. 
For the r e a s o n s  w h i c h  follow, we b e l i e v e  it w o u l d  p r ov ide 
s u c h  a shield.

S e c t i o n  2 of CSSB 115 (Rules) w o u l d  add a n e w  
section  to the A l a s k a  Statutes to read:

Se c t i o n  09.65.097. L I M I T A T I O N S  ON T H E  C I V I L  
L I A B I L I T Y  OF L A W F U L  B E V E R A G E  PROVID ERS. A 
p e r s o n  w h o  l a w f u l l y  p r o v i d e s  an a l c o h o l i c  
b e v e r a g e  to an i n d i v i d u a l  m a y  not be held 
c i v i l l y  liable for i n j urie s r e s u l t i n g  from 
the i n t o x i c a t i o n  of that individual.

This s t a t u t e  w o u l d  codify the rule w h i c h  seems to be r a t h e r  
unive r s a l :  A third person who l a w f u l l y  f u r n ishe s liquor is
not liable for injur i e s  r e s u l t i n g  f r o m  the c o n s u m p t i o n  of 
that liquor. This appears to be the rule e v e n  in states 
like C a l i f o r n i a  w h e r e  a third p e r s o n  w i l l  be liable for 
such i n j u r i e s  if he u n l a w f u l l y  p r o v i d e s  liquor.

W e  hope this answers your question. However, it 
is p o s s i b l e  that it does not. It a p p e a r s  that there are two
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p o s s i b l e  s o u rce s for any c o n f u s i o n  w h i c h  remains: (1 )
D i f f e r e n c e s  of o p i n i o n  r e g a r d i n g  the e x i s t i n g  law of third- 
p e r s o n  l i a b i l i t y  in Alaska; and (?) d i f f e r e n c e s  of o p i n i o n  
r e g a r d i n g  the effect of the language ir CSSB 115 ( R u l e s ) .
W e  m u s t  point out that this is a d e v e l o p i n g  are a of law, 
and w e  cannot p r e d i c t  w i t h  a b s o l u t e  c e r t a i n t y  w h a t  result 
our Court w i l l  r e a c h  u n d e r  any g i v e n  s t a t u t o r y  enactment. 
However, w e  b e l i e v e  o u r  Court w o u l d  h o l d  that the l a n g u a g e  
of CS SB 115 (Rules), as it n o w  appears, w o u l d  s h i e l d  t hird  
'persons f u r n i s h i n g  i n t o x i c a t i n g  l i q u o r  f r o m  l i a b i l i t y  for 
injurie s s u f f e r e d  as a result  of i n t o x i c a t i o n  w h e r e  the 
f u r n i s h i n g  of that liquor was n o t  in v i o l a t i o n  of e x i st ing 
law. We w i l l  w o r k  w i t h  you a nd/or  other l e g i s l a t o r s  in 
d r a f t i n g  a p p r o p r i a t e  language to a c c o m p l i s h  w h a t e v e r  polio.v 
that the l e g i s l a t u r e  dete rm i n e s  is a p p r o p r i a t e  in this area 
if f u r t h e r  a m e n d m e n t  to SB 115 is desired.

In the m eantime, we h o p e  y o u  find this of some 
a s s i s t a n c e .

S i n c e r e l y ,

A V R U M  M. G RO S S 
A T T O R N E Y  G E N E R A L

By:
G. T h o ma s  K o e s t e r  

A s s i s t a n t  A t t o r n e y  Gener

G T K : d i m

cc : S e n a to r  M i k e  C o l l e t t a
Se na t or  P a t r i c k  Ro de y
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A p r i l  2, 1S79

The H o n o r a b l e  Bill Ray 
The H o n o r a b l e  H i k e  C o l l e t t a  
A l a s k a  State L e g i s l a t u r e  
P o u c h  V
Juneau, A l a s k a  99801

Y o u  r e q u e s t e d  our o p i n i o n  w h e t h e r  removal of the

w o r d  "lawfully" f r o m  C S S B  115 (Rules) w o u l d  shield a tavern 

k e epe r f r o m  l i a b i l i t y  for injuries r e s u l t i n g  f r o m  the tavern 

k e e p e r  s e r v i n g  l i quor to an i n t o x i c a t e d  a d u l t  or a m inor in 

v i o l a t i o n  of AS 0 4 . 1 5 . 0 2 0  ( a ) . For the reasons w h i c h  follow, 

we belie ve r e m o v i n g  the w o r d  " l a w f u l l y "  from that m e a s u r e  

w o u l d  have the e f f e c t  of s h i e l d i n g  a tavern k e e p e r  from 

civil l i a b i l i t y  for injuries r e s u l t i n g  from the tavern 

ke e p e r  s e r v i n g  an i n t o x i c a t e d  i n d i v i d u a l  or a m i n o r  in 

vi o l a t i o n  of the statute.

S e c t i o n  2 of C S S B  115 (Rules) w o u l d  add a n e w  

section to the A l a s k a  Statutes to read:

Re: D r a m  Shop L i a b i l i t y  Q u e s t i o n  
Our File  # J - 66-569-79

Dear Senators R a y  a n d  Colletta:

S e c t i o n  09.65.097. L I M I T A T I O N S  ON THE CIVIL 
L I A B I L I T Y  OF L A W F U L L  B E V E R A G E  PROVIDERS. A  
p e r s o n  w h o  l a w f u l l y  provides an a l c o holic 
b e v e r a g e  to an in divi d u a l  m ay not be h e l d
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c i v i l l y  l i a b l e  for i n j u r i e s  r e s u l t i n g  f r o m  
the i n t o x i c a t i o n  o f  t h a t  i n d i v i d u a l .

T h i s  S t a t u t e  w o u l d  c o d i f y  t h e  g e n e r a l  c o m m o n  l a w  rule:

[I]t is n o t  a t o r t  to e i t h e r  s e l l  or 
g i v e  i n t o x i c a t i n g  l i q u o r  to o r d i n a r y  
a b l e - b o d i e d  me n , a n d  it h a s  b e e n  f r e q u e n t l y  
h e l d  t h a t  in the a b s e n c e  o f  s t a t ut e,  t h e r e  
ca n  b e  n o  c a u s e  o f  a c t i o n  a g a i n s t  o n e  
f u r n i s h i n g  l i q u o r  in f a v o r  of t h o s e  i n j u r e d  
b y  the i n t o x i c a t i o n  of  th e p e r s o n  so f u r n i s h e d .
T h e  r e a - o n  u s u a l l y  g i v e n  for  this  r u l e  is 
t h a t  the d r i n k i n g  o f  t h e  l i q u o r ,  n o t  the 
f u r n i s h i n g  o f  it, is the  p r o x i m a t e  c a u s e  
o f  the i nj ur y.  T h e  r u l e  is b a s e d  o n  the 
o b v i o u s  f a c t  t h a t  one  c a n n o t  b e c o m e  i n t o x i  
c a t e d  b y  r e a s o n  o f  l i q u o r  f u r n i s h e d  if he 

d o e s  n o t  d r i n k  it.

45 Am. Jr. 2d, I N T O X I C A T I N G  L I Q U O R S ,  §553 at pp. 

8 5 2 - 8 5 3  ( f o o t n o t e s  o m i t t e d ) .

H o w e v e r ,  s o m e  j u r i s d i c t i o n s  do a f f o r d  a c a u s e  of 

a c t i o n  a g a i n s t  a p r o v i d e r  o f l i q u o r  for i n j u r i e s  r e s u l t i n g  

f r o m  i n t o x i c a t i o n .  T h i s  f r e q u e n t l y  is a c c o m p l i s h e d  by 

l e g i s l a t i v e  e n a c t m e n t s  k n o w n  as " d r a m  s h o p  a c t s "  w h i c h  p l a c e  

s t a t u t o r y  l i a b i l i t y  o n  the p e r s o n  s e l l i n g  or f u r n i s h i n g  th e 

l i q u o r  w h i c h  c a u s e d  t h e  i n t o x i c a t i o n .  45 Am. Jur. 2d, 

I N T O X I C A T I N G  L I Q U O R S ,  §§561 et seq. O c c a s i o n a l l y ,  l i a b i l i t y  

h a s  b e e n  f o u n d  in the  a b s e n c e  o f  a d r a m  sh o p act " w h e r e  the 

l i q u o r  w a s  g i v e n  or s o l d  to a p e r s o n  w h o  is in s u c h  a c o n d i ­

ti o n  as to b e d e p r i v e d  of  h i s  w i l l - p o w e r  or r e s p o n s i b i l i t y  

for his  b e h a v i o r ,  or to a h a b i t u a l  d r u n k a r d ,  o r  in v i o l a t i o n  

o f  a p r o h i b i t o r y  s t a t u t e . "  45 Am. Jr. 2d, I N T O X I C A T I N G  

L I Q U O R S ,  §554 at p a g e  853 ( f o o t n o t e  o m i t t e d ) .
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In A l a s k a ,  A S  0 4 . 1 5 . 0 2 0 ( a )  p r o h i b i t s  f u r n i s h i n g  

i n t o x i c a t i n g  l i q u o r  to m i n o r s  a n d  to i n t o x i c a t e d  o e r s o n s .

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  n o t  r u l e d  o n  the p r e c i s e  i s s u e  

w h e t h e r  f u r n i s h i n g  l i q u o r  to a m i n o r  or  i n t o x i c a t e d  p e r s o n  

in  v i o l a t i o n  o f  A S  0 4 . 1 5 . 0 2 0 ( a )  g i v e s  a t h i r d  p e r s o n  i n j u r e d  

as a r e s u l t  o f  i n t o x i c a t i o n  a c a u s e  o f  a c t i o n  a g a i n s t  the 

p e r s o n  f u r n i s h i n g  the l iq uo r. H o w e v e r ,  t h e r e  a r e s t r o n g  

i n d i c a t i o n s  th at  the c o u r t  w o u l d  h o l d  that  a ■violation o f  

AS  0 4 . 1 5 . 0 2 0 ( a )  g i v e s  a n i n j u r e d  p a r t y  s u c h  a c a u s e  of 

a c t i o n  a g a i n s t  the p r o v i d e r  o f t he  liq uor .

Th e  F e d e r a l  D i s t r i c t  C o u r t  for A l a s k a  h a s  h e l d  

th a t u n d e r  A l a s k a  law, a v i o l a t i o n  of  A S  0 4 . 1 5 . 0 2 0 ( a )  is 

n e g l i g e n c e  per se, g i v i n g  the i n j u r e d  p a r t y  a c a u s e  of 

a c t i o n  a g a i n s t  th e  t a v e r n  k e e p e r .  V a n c e  v. U n i t e d  S t a t e s ,

355 F. Supp. 756 ( D . A l a s k a  1 9 7 3 ) . * /

In P a r t o n  v. Lu nd , 563 P. 2d 875, 377  n. 6  ( Al as ka  

19 77), a t h r e e - j u s t i c e  A l a s k a  S u p r e m e  C o u r t  e x p r e s s l y  r e f u s e d  

to r e a c h  the i s s u e  o f  l i a b i l i t y  r e s u l t i n g  f r o m  a v i o l a t i o n  

o f A S  0 4 . 1 5 . 0 2 0 ( a )  in h o l d i n g  t h a t  s u c h  a v i o l a t i o n  w c u l d  

n o t  s u p p o r t  a c a u s e  o f a c t i o n  a g a i n s t  a l i q u o r  l i c e n s e e  

u n d e r  A S  0 4 . 1 5 . 1 8 0  w h o  h a d  n o  c o n t r o l  o v e r  the a c t u a l  

o p e r a t i o n  o f  the t a ve rn . T h e  m a j o r i t y  n o t e d  t h a t  the

*/ The  C c u r t  in V a n c e d i d  n o t  d i s c u s s  the p r e - s t a t e h o o d  
c a s e  c f  C h e r  b o n n i e r v. R a f a -1 .vich, 88 F. Supp. 900 
(D. A1 askiT’T950') , w h i c h  r e a c h e d - an o p p o s i t e  r e s u l t  
u n d e r  the T e r r i t o r i a l  p r e d e c e s s o r  to A S  0 4 . 1 5 . 0 2 0 ( a ) .
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F e d e r a l  D i s t r i c t  C o u r t  h a d  f o u n d  s u c h  l i a b i l i t y  u n d e r  A l a s k a  

l a w  in V a n c e , s u p r a , a n d  t h a t  t h e C a l i f o r n i a  S u p r e m e  C o u r t  

f o u n d  s u c h  l i a b i l i t y  b a s e d  o n  a v i o l a t i o n  of a c r i m i n a l  

s t a t u t e  s i m i l a r  to AS 0 4 . 1 5 . 0 2 0 ( a ) ,  V e s e l v  v. S a g e r , 46 P.

2d 151 ( C a l i f o r n i a  1971), a n d  b a s e d  p u r e l y  on the c o m m o n  l a w  

w i t h o u t  r e l i a n c e  o n  che s t a t u t e .  B e r n h a r d  v. H a r r a h 1s C l u b , 

546 P. 2d  719 ( C a l i f o r n i a ) ,  Cert, d en ied , 429  U.S. 859 

( 1 9 7 6 ) . * /  The  m a j o r i t y  d i d  c i t e  B a c h n e r  v. R i c h , 55 4 P 2d 

43 0 ( A l a s k a  19 76), a n d  F a r r e l l  v. B a x t e r , 44 P. 2d  250 

( A l a s k a  1971), c a s e s  n o t  i n v o l v i n g  i n t o x i c a t i n g  l i q u o r ,  in 

b o t h  o f  w h i c h  the c o u r t  h e l d  t h a t  a s t a t u t e  e s t a b l i s h e d  a 

s t a n d a r d  o f  c a r e  w h i c h ,  w h e n  v i o l a t e d ,  c o n s t i t u t e d  n e g l i g e n c e  

as a m a t t e r  of  law. E x t e n d i n g  the  h o l d i n g  of t h o s e  c a s e s  to 

the i n t o x i c a t i n g  l i q u o r  s i t u a t i o n  w o u l d  r e s u l t  in a f i n d i n g  

of  l i a b i l i t y ,  the r e s u l t  r e a c h e d  by F e d e r a l  D i s t r i c t  C o u r t  

in V a n c e .

J u s t i c e s  B o o c h e v e r  a n d  R a b i n o w i t z ,  d i s s e n t i n g  in 

Ba r t o n , n o t  o n l y  a p p e a r e d  to a p p r o v e  the F e d e r a l  D i s t r i c t  

C o u r t ' s  h o l d i n g  in V a n c e  b u t  w o u l d  h a v e  i m p o s e d  v i c a r i o u s

*/ In r e s p o n s e  to t h e s e  cas es , th e C a l i f o r n i a  l e g i s l a t u r e  
a m e n d e d  C a l . Bus. &  Prof. C o d e  §25602 a n d  Cal. Civ. 
C o d e  §1714 to a b r o g a t e  the res*.Its o f t h o s e  d e c i s i o n s  
in f a v o r  of the t r a d i t i o n a l  c o m m o n  law r u l e  h o l d i n g  
th a t the  c o n s u m p t i o n ,  n o t  the f u r n i s h i n g ,  o f  i n t o x i­
c a t i n g  l i q u o r  is the p r o x i m a t e  c a u s e  of i n j u r i e s  
r e s u l t i n g  f r o m  i n t o x i c a t i o n .  Ch. 929, 19 78  Cal. Adv. 
L e g i s .  Serv. A c o p y  of  t h a t  e n a c t m e n t  is a t t a c h e d  
for y o u r  i n f o r m a t i o n .
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l i a b i l i t y  f o r  v i o l a t i o n s  of  A S  0 4 . 1 5 . 0 2 0 ( a )  o n  l i c e n s e e s  

u n d e r  A S  0 4 . 1 5 . 1 8 0  w h o  t a k e  n o  a c t i v e  p a r t  in t h e  c o n d u c t  o f  

the  t a v e r n ' s  b u s i n e s s .  T h e y  a p p e a r e d  to a s s u m e  t h a t  a 

v i o l a t i o n  o f  A S  0 4 . 1 5 . 0 2 0 ( a )  g i v e s  r i s e  to a c a u s e  of a c t i o n  

a g a i n s t  th e  p r o v i d e r  o f  l iq uo r, th e r e s u l t  r e a c h e d  in V a n c e .

E n a c t m e n t  o f  C S S B  115 (R.ules) , as it n o w  re ad s,  

w o u l d  n o t  a p p e a r  to c h a n g e  th e l a w  in A l a s k a  (as it a p p e a r s  

in th e c i t e d  c a s e s )  o n e  w a y  or the ot he r.  It m i g h t  r a i s e  a 

q u e s t i o n  r e g a r d i n g  l i a b i l i t y  w h e r e  l i q u o r  w a s  f u r n i s h e d  in a 

m a t t e r  w h i c h  w a s  t e c h n i c a l l y  u n l a w f u l - - e . g . , l i q u o r  s o l d  on 

e l e c t i o n  d a y  in v i o l a t i o n  o f  A S  0 4 . 1 5 . 0 2 0 ( c )  b u t  l a w f u l l y  

s o l d  in all o t h e r  r e s p e c t s - -but  t h a t  q u e s t i o n  c u r r e n t l y  

e x i s t s  in the  a b s e n c e  o f  s u c h  a s t a t u t e .  E n a c t m e n t  of  C S S B  

115 (Rules) w i t h  t h e  w o r d  " l a w f u l l y "  r e m o v e d ,  h o w e v e r ,  w o u l d  

a p p e a r  to a b s o l v e  a n y  p r o v i d e r  c f a n a l c o h o l i c  b e v e r a g e  f r o m  

a n y  l i a b i l i t y  fo r i n j u r i e s  r e s u l t i n g  f r o m  the c o n s u m e r ' s  

i n t o x i c a t i o n .  T h i s  w o u l d  be t r u e  r e g a r d l e s s  o f  w h e t h e r  the 

p r o v i d e r  of  th e l i q u o r  v i o l a t e d  A S  0 4 . 1 5 . 0 2 0 ( a )  b y  f u r n i s h i n g  

the  l i q u o r  to a m i n o r  o r  an i n t o x i c a t e d  p e r s o n  or  v i o l a t e d  

a n y  o t h e r  s t a t u t e  d e a l i n g  w i t h  the  f u r n i s h i n g  of  l iq uor . In 

o t h e r  w o r d s ,  it w o u l d  p r e c l u d e  the c o u r t  f r o m  f i n d i n g  an y 

p r o v i d e r  o f  i n t o x i c a t i n g  l i q u o r  l i a b l e  for i n j u r i e s  s u f f e r e d  

as a r e s u l t  o f  i n t o x i c a t i o n , e v e n  w h e n  t h e  l i q u o r  w a s  f u r­
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n i s h e d  to an i n t o x i c a t e d  p e r s o n  or a m i n o r  in v i o l a t i o n  of 

A S  0 4 . 1 5 . 0 2 0 ( a ) .

Sincerely,

A V R U M  M. G ROSS 
A T T O R N E Y  GENET'AL

I t 
• /

T G K : b w b  

E n c l o s u r e

By:
Thomas G. K o e s t e r  

A s s i s t a n t  A t t o r n e y  General
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A n  act to a m e n d  Section ,25(502 or the' business' a n d ' 
Professions Code, and to junend Section 1714 of the Civil, 

Code, relating to proximate cause'. ' ' ‘ " ,

• • • . - ' • ,  . 0 . . '  .I.ECISLATlV i; C O U N S ia .S  D IU l'iT
SI) 1645, Ayala. Alcoholic, beverage liability: proxi-. 

mate cause.

l he California courts have recently interpreted exist 
ing law as imposing civil liability upon persons w h o  sell,, 
furnish, give or cause to be given alcoholic beverages to 
an intoxicated person w h e n  such person inflicts injury,, 
upon a third party.

'This bill would specifically prohibit the imposition of 
civil liability in such instance.

This bill would also stale a .legislative declaration that 
prior judicial interpretation shall be reinstated so that 

such civil liability to a third party is incurred solely by the.: 
intoxicated person. T h e  bill would also provide specifi­
cally that no social host w h o  furnishes alcoholic beverages: 

to any person shall be held legally accountable for d a m ­
ages suffered by such person, or for injury to the person 
or property of, or death of, any third person, resulting 
from the consumption of such beverages.

• I 1  ̂ ' /7'h e  ; " 7 o j) le  o f  t h e  S ta tQ  o f  C a l i f o r n i o  d o  e n a c t  a s ' f o l l o w s :  ‘ '.

S E C T I O N  1, Section ,,25602, of the Durmess and 
Professions C o d e  is a m e n d e d  to read: ,.

,25602. (a) Evevy person w h o  sells, furnishes, gives,
or causes. to be sold, furnished, or given away, any 
alcoho'io beverage to any habitual or commomdrunlcard 

or to any obviously intoxicated • person-is guilty of-a 
misdemeanor.

(b) N o  person w h o  sells, furnishes, gives,1 or causes to 
be sold furnished, or given away, any alcoholic beverage 

pursuant to subdivision (a) of this section shall be civilly 

liable to any injured person or the estate, of such person 
for injuries inflicted on that person as a result of

intoxication by1 the/consumer of such alcoholic beverage.11
(c) T h e  Legislature hereby1 declares that this section * 

shall be interpreted so that the-holdings in cases such as 
Vesely v.Sager (5Cal.3d 153),Bernhardv, llarr.ah’sClub ,

(16 Cal. 3d 313) and Coulter v. Superior Court (_________
Cal. 3 d  _rr_) be abrogated in favor of prior judicial

interpretation, finding the consumption of alcoholic 
beverages rather than the.serving of alcoholic'beverages 

as the proximate cause of injuries inflicted upon another 

by an intoxicated person. • • ' •••; ■ 1 • > '•
SEC. 2. • Section 1714 of the Civil Code'is.amended lo

reach • •• ’' '
1714. (a) Every one is responsible, not only for the

result of his willful acts, but also for an injury occasioned 
to another by bis want of ordinary care or skill in the 
m a n a g e m e n t  of his property or person, except so far as 

the latter has, willfully or by.want of ordinary care, 
hrought'lhe injury upon himself. T h e  extent of liability in 

such cases is defined by the Title 011 Compensatory

Belief. »
(b) It is the intent of the Legislature to abrogate the 

holdings in cases such as Vesely v. Sager (5 Cal. 3d 153), 

Bernhard v. Hurrah’s Club (16 Cal. 3d 313), and Coulter
v. Superior Court ( : Cal. 3d _________) and to
reinstate the pr ior judicial interpretation of this section as 
it relates to proximate cause for injuries incurred as a 
result of furnishing alcoholic beverages lo an intoxicated 
person, namely that the furnishing of alcoholic beverages 
is not the proximate cause of injuries resulting rro m  

intoxication, but rather the consumption of alcoholic 

beverages is the proximate cause of injuries inflicted 

upon another by an intoxicated person.
(c) N o  social host w h o  furnishes alcoholic beverages to 

any person shall be held legally accountable for damages 
suffered by such person, o'* for injury to the person or 
property of, or death of, any third persor resulting from 

the consumption of such beverages.
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-‘•ii act to a m e n d  Section ,25602 of the1 Business a n d ' 

Professions Code, and lo a m e n d  Section 1714 of the Civil, 
Code, relating to proximate cause.

. i , . i
I; »i . I * ■ 

• I
' i.kcisi .a h Vi-; i:o u n .si;i.\s moi-.vr

- 1 1 ■ 1 ''. ■ | ‘
S B  1645, Ayala. Alcoholic beverage liability: proxi-,

male cause. . . ,, ,

T h e  California courts have recently interpreted exist­

ing law as imposing .civil liability upon persons w h o  sell,, 

iurnisli, give or.cause lo be given alcoholic beverages lo 

an intoxicated person w h e n  such person inIIids i n j u r y ,  
upon a third parly.

This bill would specifically prohibit the imposition of 
jCivil liability in such instance. ,.

‘1 his bill would also stale a legislative declaration that 

prior judicial interpretation shall be reinstated so that 

such civil liability lo a third parly is incurred solely by the: 

intoxicated person. T h e  bill would also provide .specifi­
cally that no social host w h o  furni.s cs alcoholic beverages1

0 any person shall be held legally accountable for d a m  
iges suffered by such person, or for injury to I ho person 

>i piopcrty of, or dcalh of, any third person, reselling 
r o m  the consumption of such beverages’.

1 , | « ̂ t •
T in '  p e o p l e  o f  t h e  S t a t e  o f  C a l i f o r n i a  d o  e n a c t  a s  f o l l o w s : .

S E C T I O N  I. Section ,.25602 of tbo Business and , 
’rolesMons C o d e  is a m e n d e d  lo read: ,

,25602. (a) Every person w h o  sells, furnishes, gives,
jr causes . lo be sold, furnished, or given away, .any 

Icoholiu beverage to any habitual or c o m m o n ' d V u u k a r d  

r lo any obviously in toxical cd person is guilty of1 a 
lisdemeauor.

(b) N o  person w h o  sells, furnishes, gives; or' causes to 

sold, furnished, or given away, any alcoholic beverage 

uisiianl lo .subdivision (a) of this section shall be civilly 

able lo any injured porsoi. or Ine eslale of such person 

>r injuries inllicled on that person as a result of

. . . .  i - I I ,
intoxication by'the'cori'sunier’ofsiicb alcoholir beverage. ,

(c) The'Legislature hereby* declares that this section * 

shall be interpreted so that the holdings in cases such as ' 

Vesely v. Sager (5 Cal. 3d 153), Bernhard v. I Jar rail's Club

(16 Cal. 3d 313) and Coulter v. Superior Coin ! (_________
Cal. 3 d  ;rr__) be abrogated in favor of prior judicial

interpretation, finding ,lhe consumption of alcoholic 
beverages rather than the.serving.of'alcoholic beverages 

as the proximate cause of injuries inflicted upon another 

by an intoxicated person. > ' '
SEC. 2. > Section 1714 of the Civil C o d e  is a m e n d e d  lo

rcat •
1714. (a) Every one is responsible, not only for I he

result of his willful acls, bill also for an injury occasioned 

lo another by his want of ordinary care or skill in Ihc 
m a n a g e m e n t  of his properly or person, except so far as 
the latter has, willfully or by.want of ordinary carc, 
brought 'I be injury upon himself. T h e  ex ten I of liability in 

such cases is defined by the Title on Compensatory

Relief. • .
(b) It is the intent of the Legislature to abrogate the 

holdings in eases such as Vesely v. Sager (5 Cal. 3d 153), 
Bernhard v. Hurrah's Club (16 Cal. 3(1313), and Coulter

v. Superior Court ( : Cal. 3 d _________) and to

reinstate the prior judicial interpretation of this section as 
it relates lo proximate cause for injuries incurred as a 

result of furnishing alcoholic beverages lo an intoxicated 

person, namely that the furnishing ol alcoholic beverages 

is not the proximate, cause of injuries resulting from 
intoxication, but rather the consumption ol alcoholic 

beverages is llu: proximate cause of injuries inllicled 

upon an'olhcr by an intoxicated person.
(c) N o  social host w h o  furnishes alcoholic beverages lo 

any person shall be held leg illy accountable for damages 
suffered by such person, or for injury to the. person or 

properly of, or death of, any third person, resulting from 

the consumption ol such beverages.



Cite is, Alaska. 563 P.2d |j75
[1,2] We rea ch the same conclusion 

here. Ke hold th a t the responsibility which 
AS 04.10.1S0 ce.su upon liquor licensees is 
the responsibility to answer to the criminal 
sanctions imposed by AS 04.15.100 and to 
the adm in is t ra t re  sanctions of the Alcohol­
ic Beverage Con iroi Board. The purpose of 
AS 04.10.ISO is to prevent evasion of the 
liquor control statutes and regulations 
through the creation of hidden financial 
interests in liquor businesses unknown to 
the regulatory authorities or to the public.
I t helps insure tha t all persons with any 
financial interest in such businesses are an­
swerable to the Alcoholic Beverage Control 
Board.5

[3] In R o b in s o n  v. W a lk e r , 63 IU.App.2d 
204, 211 N.E.2d 4SS, IS A.L.R.3d 1317 
(1965), on facts similar to these an a ttempt 
was made to hold liable a trustee who held 
legal title to the land upjn which the li­
censed premises stood, but had no other 
relation to the operation of the alcoholic 
beverage business within. Unlike the Alas­
ka statutes, the Illinois s ta tu te  was a "dram 
shop act" in the usual sense of tha t term, 
explicitly imposing civil liability upon "any 
person owning" licensed premises upon 
which liquor is served to a person who then 
in an intoxicated state injures person or 
property.5 The court construed the word 
"owning" in light of the purposes of the 
dram shop statute, and held tha t those pur-
5. The dlsser mg opinion correctly points out, 

citing section 287 of the Restatement (Second) 
of Torts, that the statutory criminal and admin. 
Istrative penalty provisions have no effect on 
the decision whether to impose liability for 
negligence. Instead, we leak to considerations 
of public policy.

6. AS 04.15.020(a), set out In footnote 3. supra, 
unlike a "dram shop" act does not give a civil 
cause of action against a liquor-dispensing es­
tablishment to a person injured by an intoxicat­
ed person AS 04 15.020(b) specifies suspen­
sion or revocation of the liquor license as an 
administrative sanction for furnishing liquor to 
an Intoxicated person, and AS 04 15.100 makes 
it a misdemeanor punishable by find or impns 
onmer.t,

We note that the L'niied States District Court 7 
for Alaska has held 'hat under Alaska law. 
violation of AS 04.15.020(a) is negligence pet 
M, Vance v, U n ited  States, 355 F.Supp. 756

poses would noi be furthered by imposing 
civil liability on a party who had no control 
over the liquor business/

We are similarly persuaced tha t as a 
matter of policy civil liability should not be 
imposed vicariously on persons who do not 
have power .o control the conduct alleged 
to be tortious. This is the genera! common 
law rule for vicarious liability, as we have 
noted. The Legislature’s desire to prevent 
the creation of hidden financial interests in 
alcoholic beverage businesses, reflected in 
the enactment of AS 04.10.1S0, does not 
persuade us tha t we should depart f-om the 
general rule concerning civil liability. Our 
decision leaves criminal and administrative 
sanctions available to enforce the policy em­
bodied in AS 04.10.180, but also furthers the ' 
belief of the legal system tha t it is unfair t 
hold a person civilly liable for tha t o.ver 
which he has no control, and which he 
therefore has no opportunity to prevent.

The situation here is distinguishable from 
that in V a n c e  v. E s t a t e  o f  M y e r s , 494 P.2d 
SIf- (Alaska 1972). There we held tha t the 
administrator of an estate who operated 
decedent's bar business could be held liable, 
in his representative capacity, for torts 
committed by a bartender. The difference 
is tha t in Vance the administrator actively 
managed the business enterprise as an inci­
dent of which the tortious conduct occurred 
In the case at bar appellees had no control

iD Alaska 1973); se e  B a ch n e r v. R ich, 554 
p,2d 430 (Alaska 1976), F e r re ll v. B xe ie r, 484 
?.2d 250 (Alaska 1971). The Supreme Court of 
Cab'orala has found "dram shop" liability 
ouspd on a criminal statute similar 10 A j 04,- 
15.020(B) (V esely v. Sager, 5 Cal.3d 153, 95 
Cal.Rptr. 023, 486 P.2d 151 (197!)), and based 
purely on the common law without reliance on 
the statute ( B e rn h a rd  v H a rra h 's  Cluh, 16 
Cal Jd 313. 128 Cal.Rptr. 215, 546 P 2d 719. 
726-27, cert, den ied . 429 U.S. 859. 97 S Cl 
159, 50 L.Dd.’d 136 (1976)). C e n t r a , e. g., 
C he t S o n n ie r v R tfa lo e ic h . 86 F.Supp. 900, 12 
Alaska 634 (1950) (Alaska law). S ee  g e n e ra l ly  
Annot., 75 A.L.R 2d 833 (190! & Supp, 1975), 

In view ol our di<- isillon of this case we 
r.spress~no opinion on lins Question. t

Annot., 18 A.L Ft.3d 1323 (1968), discusses a 
number of cases involving vanou* factual cir­
cumstances from which this "control" rule can 
be generalized.
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