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April 11, 1979

The Honorable Bill Ray
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Re: Dram Shop Liability Question
Our File J-66-569-79

Dear Senator Ray:

In a phone conversation earlier today, you indi—
cated that our letter of April 2, 1979 did not completely
answer your question regarding the effect of CSSB 115 (Rules)
on third-person liability for injuries suffered as a result
of that third person furnishing intoxicating liquor to
another. You indicated that your question was whether
enactment of CSSB 115 (Rules) would shield third persons
from liability for injuries resulting from another®s 1in—
toxication if the intoxicating liquor was furnished lawfully.
For the reasons which follow, we believe it would provide
such a shield.

Section 2 of CSSB 115 (Rules) would add a new
section to the Alaska Statutes to read:

Section 09.65.097. LIMITATIONS ON THE CIVIL
LIABILITY OF LAWFUL BEVERAGE PROVIDERS. A
person who lawfully provides an alcoholic
beverage to an individual may not be held
civilly liable for injuries resulting from
the intoxication of that individual.

This statute would codify the rule which seems to be rather

universal: A third person who lawfully furnishes liquor is
not liable for injuries resulting from the consumption of
that liquor. This appears to be the rule even in states

like California where a third person will be liable for
such injuries if he unlawfully provides liquor.

We hope this answers your gquestion. However, it
is possible that it does not. It appears that there are two
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possible sources for any confusion which remains: 1)
Differences of opinion regarding the existing law of third-
person liability in Alaska; and (?) differences of opinion
regarding the effect of the language ir CSSB 115 (Rules).
We must point out that this is a developing area of law,
and we cannot predict with absolute certainty what result
our Court will reach under any given statutory enactment.
However, we believe our Court would hold that the language
of CSSB 115 (Rules), as it now appears, would shield third
"persons furnishing intoxicating liquor from liability for
injuries suffered as a result of intoxication where the
furnishing of that liquor was not in violation of existing
law. We will work with you and/or other legislators in
drafting appropriate language to accomplish whatever polio.v
that the legislature determines 1is appropriate in this area
if further amendment to SB 115 is desired.

In the meantime, we hope you find this of some
assistance.

Sincerely,

AVRUM M. GROSS
ATTORNEY GENERAL

By:
G. Thomas Koester
Assistant Attorney Gener

GTK:dim

cc : Senator Mike Colletta
Senator Patrick Rodey
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April 2, 1S79

The Honorable Bill Ray

The Honorable Hike Colletta
Alaska State Legislature
Pouch V

Juneau, Alaska 99801

Re: Dram Shop Liability Question
Our File #J-66-569-79

Dear Senators Ray and Colletta:

You requested our opinion whether removal of the
word "lawfully"” from CSSB 115 (Rules) would shield a tavern
keeper from liability for injuries resulting from the tavern
keeper serving liquor to an intoxicated adult or a minor in
violation of AS 04.15.020 (a). For the reasons which follow,
we believe removing the word "lawfully”™ from that measure
would have the effect of shielding a tavern keeper from
civil liability for injuries resulting from the tavern
keeper serving an intoxicated individual or a minor in
violation of the statute.

Section 2 of CSSB 115 (Rules) would add a new
section to the Alaska Statutes to read:

Section 09.65.097. LIMITATIONS ON THE CIVIL

LIABILITY OF LAWFULL BEVERAGE PROVIDERS. A

person who lawfully provides an alcoholic
beverage to an individual may not be held
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civilly liable for injuries resulting from
the intoxication of that individual.

This Statute would codify the general common law rule:
[1]t is not a tort to either sell or
give intoxicating liquor to ordinary
able-bodied men, and it has been frequently
held that in the absence of statute, there
can be no cause of action against one
furnishing liquor in favor of those injured
by the intoxication of the person so furnished.
The rea-on usually given for this rule 1is
that the drinking of the liquor, not the
furnishing of 1it, is the proximate cause
of the injury. The rule is based on the

obvious fact that one cannot become intoxi
cated by reason of liquor furnished if he

does not drink 1it.

45 Am. Jr. 2d, INTOXICATING LIQUORS, 8553 at pp.
852-853 (footnotes omitted).

However, some jurisdictions do afford a cause of
action against a provider of liquor for injuries resulting
from intoxication. This frequently 1is accomplished by
legislative enactments known as "dram shop acts"™ which place
statutory liability on the person selling or furnishing the
liquor which caused the intoxication. 45 Am. Jur. 2d,
INTOXICATING LIQUORS, 88561 et seq- Occasionally, liability
has been found in the absence of a dram shop act "where the
liqguor was given or sold to a person who 1is in such a condi—
tion as to be deprived of his will-power or responsibility
for his behavior, or to a habitual drunkard, or 1in violation
of a prohibitory statute.”™ 45 Am. Jr. 2d, INTOXICATING

LIQUORS, 8554 at page 853 (footnote omitted).
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In Alaska, AS 04.15.020(a) prohibits furnishing
intoxicating liquor to minors and to intoxicated oersons.
The Alaska Supreme Court has not ruled on the precise 1issue
whether furnishing liquor to a minor or intoxicated person
in violation of AS 04.15.020(a) gives a third person injured
as a result of intoxication a cause of action against the
person furnishing the liquor. However, there are strong
indications that the court would hold that a mviolation of
AS 04.15.020(a) gives an injured party such a cause of
action against the provider of the liquor.

The Federal District Court for Alaska has held
that under Alaska law, a violation of AS 04.15.020(a) 1is
negligence per se, giving the injured party a cause of
action against the tavern keeper. Vance v. United States,
355 F. Supp. 756 (D. Alaska 1973).*/

In Parton v. Lund, 563 P. 2d 875, 377 n.6 (Alaska
1977), a three-justice Alaska Supreme Court expressly refused
to reach the issue of liability resulting from a violation
of AS 04.15.020(a) in holding that such a violation wculd
not support a cause of action against a liquor licensee
under AS 04.15.180 who had no control over the actual

operation of the tavern. The majority noted that the

*/ The Ccurt in Vance did not discuss the pre-statehood
case cf Cherbonnier v. Rafad.vich, 88 F. Supp. 900
(D. Al askiTT950") , which reached-an opposite result
under the Territorial predecessor to AS 04.15.020(a).
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Federal District Court had found such liability under Alaska
law in Vance, supra, and that the California Supreme Court
found such liability based on a violation of a criminal
statute similar to AS 04.15.020(a), Veselv v. Sager, 46 P.
2d 151 (California 1971), and based purely on the common law
without reliance on che statute. Bernhard v. Harrahls Club,
546 P. 2d 719 (California), Cert, denied, 429 U.S. 859
(1976).*/ The majority did cite Bachner v. Rich, 554 P 2d
430 (Alaska 1976), and Farrell v. Baxter, 44 P. 2d 250
(Alaska 1971), cases not involving intoxicating liquor, 1in
both of which the court held that a statute established a
standard of care which, when violated, constituted negligence
as a matter of law. Extending the holding of those cases to
the intoxicating liquor situation would result in a finding
of liability, the result reached by Federal District Court
in Vance.

Justices Boochever and Rabinowitz, dissenting in
Barton, not only appeared to approve the Federal District

Court®s holding in Vance but would have imposed vicarious

*/ In response to these cases, the California legislature
amended Cal. Bus. & Prof. Code 825602 and Cal. Civ.
Code 81714 to abrogate the res*.lts of those decisions
in favor of the traditional common law rule holding
that the consumption, not the Tfurnishing, of intoxi—
cating liquor is the proximate cause of injuries
resulting from intoxication. Ch. 929, 1978 Cal. Adv.
Legis. Serv. A copy of that enactment 1is attached
for your information.
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liability for violations of AS 04.15.020(a) on licensees
under AS 04.15.180 who take no active part in the conduct of
the tavern®s business. They appeared to assume that a
violation of AS 04.15.020(a) gives rise to a cause of action
against the provider of liquor, the result reached in Vance.
Enactment of CSSB 115 (R.ules) , as it now reads,
would not appear to change the law in Alaska (as it appears
in the cited cases) one way or the other. It might raise a
question regarding liability where liquor was furnished 1in a
matter which was technically unlawful--e.g., liquor sold on
election day in violation of AS 04.15.020(c) but Tlawfully
sold in all other respects--but that question currently
exists in the absence of such a statute. Enactment of CSSB
115 (Rules) with the word "lawfully™ removed, however, would
appear to absolve any provider cf an alcoholic beverage fronm
any liability for injuries resulting from the consumer®"s
intoxication. This would be true regardless of whether the
provider of the liquor violated AS 04.15.020(a) by furnishing
the liquor to a minor or an intoxicated person or violated
any other statute dealing with the furnishing of liquor. In
other words, it would preclude the court from finding any
provider of intoxicating liquor liable for injuries suffered

as a result of intoxication, even when the liquor was fur—
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nished to an intoxicated person or a minor in violation of
AS 04.15.020(a).
Sincerely,

AVRUM M. GROSS
ATTORNEY GENET"AL

By:
Thomas G. Koester
Assistant Attorney General
TGK:bwb

Enclosure
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An act to amend Section ,25(502 or the® business® and "
Professions Code, and to junend Section 1714 of the Civil,
Code, relating to proximate cause". - “©n

LECISLATIVi{ COUNSia.s DIUINT = 0.

SI) 1645, Ayala. Alcoholic, beverage Hliability: proxi-.
mate cause.

Ihe California courts have recently interpreted exist
ing law as imposing civil liability upon persons who <ell,,
furnish, give or cause to be given alcoholic beverages to
an intoxicated person when such person inflicts injury,,
upon a third party.

"This bill would specifically prohibit the imposition of
civil liability in such instance.

This bill would also stale a .legislative declaration that
prior judicial interpretation shall be reinstated so that
such civil Liability to a third party isincurred solely by the.:
intoxicated person. The bill would also provide specifi—
cally that no social host who furnishes alcoholic beverages:
to any person shall be held legally accountable for dam —
ages suffered by such person, or for injury to the person

or property of, or death of, any third person, resulting
from the consumption of such beverages.

1 N H 2 H H ll .A ./l
7'he ;"70j)le o fthe StatQ of Californio do enact as'follows: ;

SECTION 1, Section,,25602, of the Durmess and
Professions Code isamended to read: ’-

,25602. (&) Evevy person who sells, furnishes, gives,
or causes.to be sold, furnished, or given away, any
alcoho™io beverage to any habitual or commomdrunlcard
or to any obviously intoxicated sserson-is guilty of-a
misdemeanor.

(b) No person who sells, furnishes, gives,lor causes to
be sold furnished, or given away, any alcoholic beverage
pursuant to subdivision (a) of this section shall be civilly
liable to any injured person or the estate, of such person
for injuries inflicted on that person as a result of

intoxication bylthe/consumer of such alcoholic beverage. 1
(¢) The Legislature herebyldeclares that this section
shall be interpreted so that the-holdings in cases such as
Vesely v.Sager (5Cal.3d 153),Bernhardv, llarr.ahsClub
(16 Cal. 3d 313) and Coulter v. Superior Court (
Cal. 3d rr_) be abrogated in favor of prior judicial
interpretation, finding the consumption of alcoholic
beverages rather than the.serving of alcoholic"beverages
as the proximate cause of injuries inflicted upon another

by an intoxicated person. == e m]e> -
SEC. 2. =Section 1714 of the Civil Code"is.amended lo
reach - ="

1714. (@) Every one isresponsible, not only for the
result of his willful acts, but also for an injury occasioned
to another by bis want of ordinary care or skill in the
management of his property or person, except so far as
the latter has, willfully or by.want of ordinary care,
hrought®Ihe injury upon himself. The extent of liability in
such cases is defined by the Title 011 Compensatory
Belief. »

(b) It is the intent of the Legislature to abrogate the
holdings in cases such as Vesely v. Sager (56 Cal. 3d 153),
Bernhard v. Hurrahs Club (16 Cal. 3d 313), and Coulter
v. Superior Court ( - Cal. 3d ) and to
reinstate the pr iorjudicial interpretation of thissection as
it relates to proximate cause for injuries incurred as a
result of furnishing alcoholic beverages lo an intoxicated
person, namely that the furnishing of alcoholic beverages
is not the proximate cause of injuries resulting rrom
intoxication, but rather the consumption of alcoholic
beverages is the proximate cause of injuries inflicted
upon another by an intoxicated person.

(c) No social host who furnishes alcoholic beverages to
any person shall be held legally accountable for damages
suffered by such person, o™ for injury to the person or
property of, or death of, any third persor resulting from
the consumption of such beverages.

*
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Professions Code, and loamend Section 1714 of the Civil,
Code, relating to proximate cause. i
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SB 1645, Ayala. Alcoholic b%avleragle ||ab||n‘f proxi-,
male cause. e e s

The California courts have recently interpreted exist—
ing law as imposing .civil liability upon persons who sell,,
iurnisli, give or.cause lo be given alcoholic beverages lo
an intoxicated person when such person inllids injury,
upon a third parly.

This bill would specifically prohibit the imposition of
JCivil liability in such instance. ”

“Lhis bill would also stale a legislative declaration that
prior judicial interpretation shall be reinstated so that
such civil liability lo a third parly isincurred solely by the:
intoxicated person. The bill would also provide .specifi—
cally that no social host who fumi.s cs alcoholic beveragesl
0 any person shall be held legally accountable for dam
iges suffered by such person, or for injury to lho person
3 piopcrty of, or dcalh of, any third person, reselling
rom the consumption of such beverages~

& t -
T|n people ofthe State of California do enact aslfollows

SECTION L Section ,.25602 of tho Business and,
rolesMons Code isamended lo read: ,

,25602. (@) Every person who sells, furnishes, gives,
jr causes .lo be sold, furnished, or given away, .any
Icoholiu beverage to any habitual or common®dVuukard
r lo any obviously intoxicalcd person is guilty ofla
lisdemeauor.

(b) No person who sells, furnishes, gives; or® causes to

sold, furnished, or given away, any alcoholic beverage
uisiianl lo .subdivision (a) of this section shall be civilly
able lo any injured porsoi. or Ine eslale of such person
> injuries inllicled on that person as a result of

intoxication by"the”cori*sunierbfsiich allcoholir bevelralge’.
© The*Legislature hereby* declares that this section
shall be interpreted so that the holdings in cases such as *
Vesely v. Sager (5Cal. 3d 153), Bernhard v. Jarrail*s Club
(16 Cal. 3d 313) and Coulter v. Superior Coin ! (
Cal. 3d ;) be abrogated in favor of prior judicial
interpretation, finding ,lhe consumption of alcoholic
beverages rather than the.serving.of"alcoholic beverages
as the proximate cause of injuries inflicted upon another
by an intoxicated person. >

SEC. 2. >Section 1714 of the Civil Code isamended lo
rcat =

1714. (@ Every one is responsible, not only for lhe
result of his willful acls, bill also for an injury occasioned
lo another by his want of ordinary care or skill in Ihc
management of his properly or person, except so far as
the latter has, willfully or by.want of ordinary carc,
brought "Ibe injury upon himself. The extenlof liability in
such cases is defined by the Title on Compensatory
Relief. -

(b) It is the intent of the Legislature to abrogate the
holdings in eases such as Vesely v. Sager (5 Cal. 3d 153),
Bernhard v. Hurrah®"s Club (16 Cal. 3(1313), and Coulter
v. Superior Court ( :Cal. 3d ) and to
reinstate the prior judicial interpretation of this section as
it relates lo proximate cause for injuries incurred as a
result of furnishing alcoholic beverages lo an intoxicated
person, namely that the furnishing ol alcoholic beverages
is not the proximate, cause of injuries resulting from
intoxication, but rather the consumption ol alcoholic
beverages is llu: proximate cause of injuries inllicled
upon an“olhcr by an intoxicated person.

(c) No social host who furnishes alcoholic beverages lo
any person shall be held leg illy accountable for damages
suffered by such person, or for injury to the. person or
properly of, or death of, any third person, resulting from
the consumption ol such beverages.
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[1,2] We reach the same conclusion
here. Ke hold that the responsibility which
AS 04.10.150 ce.su upon liquor licensees is
the responsibility to answer to the criminal
sanctions imposed by AS 04.15.100 and to
the administratre sanctions of the Alcohol-
ic Beverage Coniroi Board. The purpose of
AS 04.10150 is to prevent evasion of the
liquor control statutes and regulations
through the creation of hidden financial
interests in liquor businesses unknown to
the regulatory authorities or to the public.
It helps insure that all Bersons with any
financial interest in such businesses are an-
swerable to the Alcoholic Beverage Control
Board.5

[3] In Robinson v. Walker, 63 1U.App.2d
204, 211 N.E2d 4SS, IS ALR.3d 1317
(1965), on facts similar to these an attempt
was made to hold liable a trustee who held
legal title to the land upjn which the li-
censed premises stood, but had no other
relation to the operation of the alcoholic
beverage business within. Unlike the Alas-
ka statutes, the Illinois statute was a "dram
shoi) act" in the usual sense of that term,
explicitly imposing civil liability upon "any
person owning" licensed premises upon
which liquor is served to a person who then
in an intoxicated state injures person or
property.5 The court construed the word
"owning" in light of the purposes of the
dram shop statute, and held that those pur-

5 The dlsser mg_opinion correctly points out
lelln section 287 of the Restatem nt Se on(rt?
ItTtrts that tt statutary crrl]mlna an t
strative. penalty provisions have no effect on
the deus?on V\yhe)ther to 1mpose liahility. for
e @Dln lnstea we leak to considerations

ic pol

Icy.

6 A 0415020(a2 set out In footnote, 3 supr
unlike a "dram hOP act does not ive a IVI|
%guﬁgh%e%%tton a asnsnt a Ilqu&)r |S§ensm
e 2@%41%0&%?
sion.or revocation of the liquor I|cen?e as an
SRS e RS 2
Ita mlts emean%r punlsqhe%lA%y find or impns
onmer

We note that the L'nued States D|str| t Court

for Ala L Ag held_'hat ung ?

V|olat|on of

M, Vance v, Unlted %2;%;2 K ”e%'é‘EBBe I7)56

by an Intoxicat-
etl:l{%les suspen-

poses would noi be furthered by imposin?
civil liability on a party who had no contro
over the liquor business/

We are similarly persuaced that as a
matter of policy civil liability should not be
imposed vicariously on persons who do not
have power .0 control the conduct alleged
to be tortious. This is the genera! common
law rule for vicarious liability, as we have
noted. The Legislature’s desire to prevent
the creation of hidden financial interests in
alcoholic beverage businesses, reflected in
the enactment of AS 04.10.150, does not
persuade us that we should depart f-om the
general rule concernin? civil liability. Our
decision leaves criminal and administrative
sanctions available to enforce the policy em-
bodied in AS 04.10.180, but also furthers the '
belief of the legal system that it is unfair t
hold a person civilly liable for that o.ver
which he has no control, and which he
therefore has no opportunity to prevent.

The situation here is distinguishable from
that in vance V. Estate of Myers, 4% P.2d
SIf- (Alaska 1972). There we held that the
administrator of an estate who operated
decedent's bar business could be held liable,
in his representative capacity, for torts
committed by a bartender. The difference
is that in Vance the administrator actively
managed the business enterprise as an incl-
dent of which the tortious conduct occurred
In the case at bar appellees had no control

ID Alaska ]973)1957666) Bachnlelr v. Rich, o4
, Ferrell V. B

IQ}2d 20 {Alaska 1971). Theerrgupreme( e(Eeorurt of

Cab' orala has found” "dram shop” liability

ousg on a criminal statute 5|m|lar 10A 0=

Cal.Rp (§23654§6V2da%1 197'? and based

ure y on the common law witho(it reliance on
e statute &%rnhard V Harrah's Cluh,
Cal Jd 313 128 Cal.Rotr, 215, %6 P20 709
1621 ceL dinie, 429 1S, 89, 97 SCI
1% %0 L 1% (1976)). Centra
Citetlgor&zr]t/%(%tf(etltaleT(h |€d 900 |12
Alaska Alaska law). See genera
Annot., LR2d 83 )
In view oI our o<~ |3|Ifon of this %%Sgﬂﬁi
r.spress~no opinion on lins Question. t

7 Anmot, BALR3I 1323 (1968), discusses.a
number of cases involving vanou™ factual cir-
cumstances from which this “control” rule can
be generalized.
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